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Docketr No. 79-56

McGIFFIN & CoMPANY, INC. v. ELLER & CoMPANY, INC.
PETITION FOR A DECLARATORY ORDER

NOTICE OF WITHDRAWAL OF PETITION
July 5, 1979

Notice is given that the petition for declaratory order initiating this proceed-
ing has been withdrawn and accordingly the proceeding is hereby discontinued.

(S) Francis C. HURNEY
Secretary


mharris
Typewritten Text

mharris
Typewritten Text
17


FEDERAL MARITIME COMMISSION

TITLE 46— SHIPPING
CHAPTER IV—FEDERAL MARITIME COMMISSION
SUBCHAPTER A—GENERAL PROVISIONS

[Docker No. 79-13; GENERAL ORDER 16, AMDT. 30
AND GENERAL ORDER 22, AMDT. 9]

PART 502—RULES OF PRACTICE AND PROCEDURE

PART 503—PuUBLIC INFORMATION

FEES FOR SERVICES
July 5, 1979

ACTION: Final Rules

SUMMARY: Parts 502 and 503 have been revised to reflect the updating
of existing fees and charges and the establishment of new
fees for certain services provided by the Federal Maritime
Commission. The purpose of the revision is to assure the
recovery of costs to the extent possible for services rendered
to identifiable individuals that are not offered to the public
as a whole. Periodic reassessment of fees and charges is
required under guidelines established by the Office of Man-
agement and Budget.

EFFECTIVE DATE: August 15, 1979

SUPPLEMENTAL INFORMATION:

This proceeding was instituted by a Notice of Proposed Rulemaking pub-
lished in the Federal Register on March 14, 1979 (44 Fed. Reg. 15517-19).
The Federal Maritime Commission proposed to revise its schedule of fees and
charges for certain services by updating existing fees and charges and establish-
ing new fees.

In the provisions of Title V of the Independent Offices Appropriations Act
of 1952 (31 U.S.C. §483(a)), hereinafter referred to as “Title V,” Congress
has stated that “any work, services, publication, report, document, benefit,

) NEMC.
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privilege, authority, use, franchise, license, permit, certificate, registration, or
similar thing of value or utility performed, furnished, provided, granted, pre-
pared, or issued by any Federal agency . . . to or for any person . . . shall be
self-sustaining to the full extent possible.” In order to bring about the accom-
plishment of this objective, Title V authorizes the head of each agency to
prescribe by regulation such fees and charges as he shall determine “ . . . to be
fair and equitable taking into consideration direct and indirect cost to the
government, value to the recipient, public policy or interest served and other
pertinent facts.”

This enabling legislation also provides that the fees and charges shall be as
uniform as practicable and subject to such policies as the President may
prescribe. On September 23, 1959, the Bureau of the Budget, now the Office
of Management and Budget, issued Circular No. A-25, which sets forth
general policies for developing a fair, equitable, and uniform system of charges
for certain government services and property so as to implement the applicable
provisions of Title V. Essentially, Circular No. A-25 requires that a reasonable
charge be made to each recipient for a measurable unit or amount of Federal
Government service from which he derives a benefit in order that the Govern-
ment recover the full cost of rendering that service, The Circular further calls
for a periodical reassessment of costs, with related adjustment of fees, if
necessary, and the establishment of new fees where none exists.

Two comments were received in response to the Notice of Proposed Rule-
making. The National Capital Area Paralegal Association objects to the estab-
lishment of a fee for processing applications of non-attorneys to practice before
the Commission (proposed 503.43(h)). Mr. Wade S. Hooker, an attorney who
practices before the Commission, has commented on the rise in the charge for
subscription to Commission issuances in formal proceedings (proposed section
503.43(d)(1)).

The Commission proposed to establish a fee of $10 for processing applica-
tions of nenattorneys for admission to practice. The Association argues that
such a fee discriminates against nonattorneys in favor of attorneys who need
only certify that they are a member in good standing of a state or Federal bar.
The Association further questions whether nonattorneys should be required to
apply for admission at all. We disagree with the position expressed by the
Association. An attorney in good standing has already been examined as to
professional ability and personal qualifications. On the other hand, a non-
attorney applicant may be totally unknown to the Commission. The Commis-
sion has a duty to assure that persons appearing before it are qualified to
represent others. Under the circumstances, the requirement for application for
admittance is appropriate and the assessment of a modest fee for processing the
application is proper under Title V.

Mr. Hooker expresses “surprise” that the charge for the subscription list
should rise from $30 to $175 annually since the existing price was “established
on February 25, 1975.” In point of fact, the $30 fee was established in 1965
and costs associated with providing the service have escalated considerably
since then. The most recent survey by the Commission shows the cost of service
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to be slightly in excess of $200. We have set the revised fee at $175 in
acknowledgement of the public interest standard of Title V.,

In light of the foregoing, we have determined to publish the final rules as
they were proposed.*

Therefore, pursuant to the provisions of section 4 of the Administrative
Procedure Act (5U.S.C. §553) and Title V of the Independent Offices Appro-
priations Act of 1952 (31 U.S.C. §483(a)), as implemented by Budget Cir-
cular No. A-25, dated September 23, 1959, and Rule 52 of the Commission’s
Rules of Practice and Procedure, 46 C.F.R §502.52, Parts 502 and 503 of
Title 46, Code of Federal Regulations are amended as set forth hereinafter.

L. Subpart E of Part 503, Title 46 of the Code of Federal Regulations is revised
to read as follows:

SUBPART E—FEES

§503.41 Policy and Services Available
Pursuant to policies established by the Congress, the Government’s costs
for special services furnished to individuals or firms who request such service
are to be recovered by the payment of fees (Act of August 31, 1951—
5 US.C. §140).
(a) Upan request the following services are available upon the payment of
the fees hereinafter prescribed:
(1) Copying records/documents
(2) Certification of copies of documents
(3) Records search
{b) Fees shall also be assessed for the following services provided by the
Commission;
(1) Subscriptions to Commission publications
(2) Placing one's name, as an interested party, on the mailing list of a
docketed proceeding
(3) Processing nonattorney applications to practice before the
Commission

§503.42 Payment of fees and charges

The fees charged for special services may be paid through the mail by check,
draft, or postal money order, payable to the Federal Maritime Commission,
except for charges for transcripts of hearings. Transcripts of hearings, testi-
mony, and oral argument are furnished by a nongovernmental contractor, and
may be purchased directly from the reporting firm.

§503.43 Fees for services

The basic fees set forth below provide for documents to be mailed with
postage prepaid. If copy is to be transmitted by registered, certified, air, or
special delivery mail, postage therefor will be added to this basic fee. Also, if
special handling or packaging is required, costs thereof will be added to the
basic fee.

* A sentence has been added to § 503.43(c) to clarify the intent of the propased rule to charge five cents per page plus cost of
sorvices when copying is performed by Commilsion personnel. )




RULES OF PRACTICE AND PROCEDURE 5

(a) Photo-copying of records and documents performed by requesting party

will be available at the rate of five cents per page (one side), limited to
size 8 1/4” X 14" or smaller.

(b) The certification and validation (with Federal Maritime Commission

(c)

seal) of documents filed with or issued by the Commission will be

available at $3 for each such certification.

To the extent that time can be made available, records and information

search and/or copying will be performed by Commission personnel for

reimbursement at the following rates. Any such charges are in addition

to a five cent per page charge for copies provided.

(1} By clerical personnel at a rate of $5 per person per hour.

(2) By professional personnel at an actual hourly cost basis to be
established prior to search.

(3) Minimum charge for record and information search $5.

(4) Minimum charge for copying services performed by Commission
personnel, $1.

(5) Exceptions. No charge for copying or searching will be made for
providing a single copy of a tariff page on file with the Commission,

(d) Annual subscriptions to Commission publications for which there are

regular mailing lists are available at the charges indicated below for

calendar year terms. Subscriptions for periods of less than a full calendar

year will be prorated on a quarterly basis. No provision is made for
refund upon cancellation of subscription by a purchaser.

(1) Orders, notices, rulings, and decisions (initial and final) issued by
Administrative Law Judges and by the Commission in all formal
docketed proceedings before the Federal Maritime Comunission are
available at an annual subscription rate of $175.

(2) Final decisions (only) issued by the Commission in all formal dock-
eted proceedings before the Commission are available at an annual
subscription rate of $50.

(3) General Orders of the Commission are available at the following
rates: 1) initial set including all current General Orders for a fee of
$12.50, and 2) an annual subscription rate of $2 for all amendments
to existing General Orders and any new General Orders issued.

(4) Exceptions. No charge will be made by the Commission for notices,
decisions, orders, etc., required by law to be served on a party to any
proceeding or matter before the Commission. No charge will be
made for single copies of the above Commission publications indi-
vidually requested in person or by mail. In addition, a subscription
to Commission mailing lists will be entered without charge when
one of the following conditions is present:

(i) The furnishing of the service without charge is an appropriate
courtesy to a foreign country or international organization.

(ii) The recipient is another governmental agency, Federal State,
or local, concerned with the domestic or foreign commerce by
water of the United States or, having a legitimate interest in
the proceedings and activities of the Commission.
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(iii) The recipient is a college or university.

(iv) The recipient does not fall into paragraphs (d)4)(i), (ii), or
(iii) of this section but is determined by the Commission to be
appropriate-in the interest of its program.

(e) To have one’s name and address placed on the mailing list of a
specific docket as an interested party to receive all issuances per-
taining to- that docket, cost $3 per proceeding.

(f) The Commission publication entitled “Automobile Manufacturers’
Measurements” is available on a fiscal year subscription basis, in-
cluding any supplements issued during the fiscal year in which
purchased, for a fee of $5.

(g) Loose-leaf reprint of the Commission's complete, current Rules of
Practice and Procedure for an initial fee of $2.50. Future amend-
ments to the reprint are available at an annual subscription rate of
$1.50.

(h) Applications for admission to practice before the Commission for
persons-not attorneys at-law must be accompanied by a fee of $10
pursuant to §502.27 of this Chapter.

(i) Upon a determination by the Commission that waiver or reduction
of the fees prescribed in this section is in the public interest because
the information furnished has been determined to be of primary
benefit to the general public, such information shall be furnished
without charge or at a reduced charge at the discretion of the
Commission.

(j) Additional issuances, publications and services of the Commission
may be made available for fees to be determined by the Managing
Director, which fees shall not exceed the cost to the Commission for
providing them.

II. The second sentence of 46 C.F.R. §502.27 is amended to read as follows:

Applications by persons not attorneys at law for admission to practice
before the Commission shall be made on the forms prescribed there-
for, which may be obtained from the Secretary of the Commission,
shall be addressed to the Federal Maritime Commission, Washington,
D.C. 20573, and shall be accompanied by a fee as required by § 503.43 (h)
of this Chapter.

By the Commission.

(S) Francis C. HURNEY
Secretary
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Docker No, 79-5

LEONARD T. BUTLER D/B/A MANUFACTURERS FORWARDING—
INDEPENDENT OCEAN FREIGHT FORWARDER APPLICATION AND
INTERMODAL SALES, INC—

POSSIBLE VIOLATIONS OF SECTIONS 15 AND 18(b)(3)

NOTICE
July 11, 1979

Notice is given that no exceptions have been filed to the June 5, 1979 initial
decision in this proceeding and the time within which the Commission could
determine to review that decision has expired. No such determination has been
made and, accordingly, that decision has become administratively final.

(S) Francis C. HURNEY
Secretary
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No. 79-5

LeONARD T. BUTLER D/B/A MANUFACTURERS FORWARDING—
INDEPENDENT QCEAN FREIGHT FORWARDER APPLICATION AND
INTERMODAL SALES, INC. POSSIBLE VIOLATIONS OF
SECTIONS 15 AND 18(b)(3)

Finalized July 11, 1979

Violations of sections 15 and 18(b)(3) of Shipping Act, 1916, found.
Because of violations and lack of showing of mitigation to warrant granting of license as indepen-
dent ocean freight forwarder upon this record, the application is denied,

Thomas E. Durkin, Jr., for respondent-applicant.
Joseph Slunt, Deana E. Rose and J. Robert Ewers, Director of Commission’s Bureau of Hearing
Counsel, for Hearing Counsel,

INITIAL DECISION' OF WILLIAM BEASLEY HARRIS,
ADMINISTRATIVE LAW JUDGE

This is a proceeding in which an independent ocean freight forwarder license
is sought by Leonard T. Butler d/b/a International Saies, Inc. Investigation of
the application raised possible violations of sections 15 and 18(b)(3) of the
Shipping Act, 1916,

The Presiding Administrative Law Judge takes official notice that the orig-
inal application, dated November 22, 1977, sought a license for Leonard T.
Butler d/b/a Transmodal Forwarding Company. The Commission began its
investigation.

After mesne process, an amended application, dated May 15, 1978, was filed
and license was sought for Leonard T. Butier d/b/a Manufacturers Forward-
ing (to be established).

Pursuant to section 510.8 of the Commission’s General Order 4 (46 C.F.R.
§510.8), the Commission, on October 30, 1978, advised Leonard T. Butler
d/b/a Manufacturers Forwarding of its intent to deny the application for the

1'This declslon will b the decision of the C isgion in ab of review thoreof by the Commission: {Rule 227, Rules
of Practice and Procedurs, 46 C.F.R. §502.227).
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reasons set out hereinafter. In accordance with General Order 4 an appli-
cant may, within 20 days of receipt of such advice, request a hearing on the
application.

By letter dated November 6, 1978, Leonard T. Butler d/b/a Manufacturers
Forwarding requested the opportunity to show at a hearing that the denial of
the application is unwarranted,

On January 24, 1979, the Commission served the instant Order of Investiga-
tion and Hearing (published in the Federal Register January 29, 1979, Vol. 44,
No. 20, pages 5713-5714). It indicates that during the course of the Commis-
sion’s investigation of Leonard T. Butler d/b/a Manufacturers Forwarding,
information was received possibly indicating that:

1. Intermodal Sales, Inc. of which Mr, Butler is President and majority stock-
holder under the trade name Intermodal Services, Inc., maintains with the
Commission an NVOCC tariff as required by section 18, Shipping Act,
1916. Evidence deduced in the course of the investigation appeared to
demonstrate that Intermodal Services, Inc. violated section 18(b)(3), Ship-
'ping Act, 1916, (46 U.S.C. §817) on at least eleven of the nineteen ship-
ments it handled during the period January 15, 1978 through May 12, 1978
in charging, demanding or collecting a greater, lesser or different compensa-
tion for the transportation of property than the rates and charges specified
in its tariff on file with the Commission.

2. Intermodal Sales Inc. d/b/a Intermodal Services, Inc. appeared to violate
section 15, Shipping Act, 1916, (46 U.S.C. §814) in that it and Seaway
Express Lines, a vessel operating common carrier by water, entered into an
exclusive, non-competitive cooperative working agreement subject to the
filing and approval requirements of the aforementioned section 15, imple-
menting that agreement in carrying out its terms without the pre-requisite
Commission sanction.

In view of the above, Leonard T. Butler, 52% owner and President of
Intermodal Sales, Inc. would appear to lack the fitness to properly carry on the
business of forwarding and to conform to the provisions of the Shipping Act,
1916, and the requirements, rules and regulations of the Commission issued
thereunder as required by section 44 and the Commission’s Rules and Regula-
tions issued pursuant to section 44 of the Shipping Act, 1916.

The Commission ordered that pursuant to sections 15, 18(b), 22 and 44
(46 U.S.C. §§814, 817, 821 and 841(b)) of the Shipping Act, 1916, and
section 510.8 of the Commission’s General Order 4 (46 C.F.R. §510.8), it be
determined:

1. Whether Intermodal Sales Inc. d/b/a Intermodal Services, Inc. has violated
section 15 Shipping Act, 1916, by entering into an exclusive non-competitive
cooperative working agreement with Seaway Express Lines without the
pre-requisite Commission approval;

2. Whether Intermodal Sales, Inc. d/b/a Intermodal Services, Inc. has vio-
lated section 18(b)(3), Shipping Act, 1916, by transporting property at rates
and charges other than those specified in its tariff on file with the Comission,
and
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3. Whether, in light of the evidence, adduced pursuant to the foregoing issues,
together with any other evidence adduced, Leonard T. Butler d/b/a
Manufacturers Forwarding possesses the requisite fitness, within the mean-
ing of section 44(b), Shipping Act, 1916, to properly carry on the business
of forwarding and to conform to the provisions of the Shipping Act, 1916,
and the requirements, rules and regulations of the Commission issued
thereunder.

The named respondents herein are (1) Leonard T. Butler d/b/a Manu-
facturers Forwarding and (2) Intermodal Sales, Inc.

By notice served January 30, 1979, a prehearing conference was scheduled
for Thursday, February 22, 1979. Counsel for respondent telephoned the Pre-
siding Administrative Law Judge on February 16, 1979, pleading he was on
call for cases in his own jurisdiction and requested a postponement. By notice
served the former date, which was preceded by telephone notice to all parties
on February 16, 1979, of the change, the prehearing conference was re-
scheduled and held on Monday, February 26, 1979. The official stenographic
transcript thereof consists of 12 pages. Hearings began and concluded on
Monday, March 12, 1979. The transcript of the hearing consists of 50 pages.
The total pages of transcipt are 62. Two (2) exhibits were introduced and
received into evidence. The briefing schedule developed was: (1) opening brief
of respondent-applicant to be filed on April 9, 1979 (Tr. of Hearing, at 48, line
25, change 1978 to 1979); (2) Hearing Counsel’s reply brief to be filed on April
23, 1979; and (3) the closing brief of respondent-applicant to be filed on
May 7, 1979 (Tr, 49),

The opening brief of respondent-applicant was received in the Commission
on April 11, 1979; it had been mailed by Registered Mail No, 854603 from
Newark, New Jersey, on April 6, 1979. Hearing Counsel’s Reply Brief was
received in the Commission on April 23, 1979, On May 10, 1979, the Presiding
Administrative Law Judge received from counsel for the respondent-applicant
a letter dated May 8, 1979, stating, inter alia, “I acknowledge receipt of the
Brief of Hearing Counsel, and I would respectfully advise that I do not see the
need for any further submissions.”

Hearing Counsel in its brief proposed 18 findings of fact (Brief, at 3 to 5).
The respondent-applicant’s brief proposed no findings of fact, Hearing Coun-
sel’s requests upon consideration are granted in substance or denied as shown
in the following section entitled “Facts.”

The transcript of testimony and exhibits, together with all papers and re-
quests filed in this proceeding, constitutes the exclusive record for the finding
of facts and for decision (Rule 169, 46 C.F.R. §502.169).

FacTs

1. Intermodal Sales, Inc., a sales agency and marketing arm for various
carriers (Tr., 36) does business as Intermodal Services, Inc, It was founded in
1971-72 by Leonard T. Butler. Intermodal Services, Inc., has on file with this
Commission NVOCC Freight Tariff No. 1 (the original effective date of the
tariff was October 2, 1976) between United States Atlantic, Gulf and Pacific
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Coasts, Puerto Rico, Hawaiian and Alaskan Ports. The tariff is worldwide. The
Issuing Officer of the tariff of Intermodal Sales, Inc. is Leonard T. Butler
(1st Revised Title Page, effective November 21, 1978).

2. Intermodal Sales, Inc., a corporation of the State of New Jersey (Exh. 1,
Attachment A, page 1) admitted (it is stipulated all demands for admission of
Exh. 1 are acknowledged in the affirmative (Tr. 4)) its officers are:

Leonard T. Butler President and 52% shareholder of the company.
Reuben Klein Executive Vice President and 48% shareholder of the
company.
Marilyn T. Butler Secretary and holder of no stock interest therein.
3. Intermodal Services, Inc., issued the following bills of lading under which
shipments were carried at rates other than those in its NVOCC tariff:

B/L No. Dated Commodity

10 1-15-78 Construction Material

11 1-15-78 Copper Wire

18 2-26 78 Rigid Steel Galvanized

19 2-28 78 Stranded Cable Alpha

20 2-28-78 KV Single Phase Shielded Cable

21 3-08-78 Kitchen, Laundry & Other Equipment for Units of
Ministry of Health

22 2-28-78 Kitchen, Laundry & Other Equipment for Units of

Ministry of Heaith
24 3-24-78 Cabinet Sections
26 4-23-78 Conduit Pipes
27 5-12-78 Operation Rods for Disconnect Switches
28 5-12-718 Cast Iron Pipe Accessories of Piping Fittings

The filing of the tariffs and tariff changes pertaining to the rates assessed the
above shipments was delegated to a company in that business (Tr. 13) and to
Reuben Klein (Tr, 37).

4. Under date of September 24, 1976, Intermodal Sales, Inc., entered into
a Sales Agency Agreement with Klevan Associates Incorporated, a corporation
of the State of Pennsylvania. Klevan is the owner and operator of a certain
container service more commonly known and referred to as Seaway Express
Lines, a Panamanian Corporation. Under the terms of the said agreement,
Intermodal Sales, Inc., is to act as Seaway’s exclusive sales and marketing
agent in the United States for those services rendered by Seaway in its con-
tainer services between the United States, Taiwan and Korea; 2 noncompetitive
clause in the agreement provides that during the term thereof, Intermodal will
not represent any carrier or carriers who offer similar container services
between the United States and Taiwan and Korea. Exh. 1 At |, and Attach-
ment A; Tr. 36. The term of the agreement was for a two-year period and was
to renew itself for a period of two years. The agreement was signed for
Intermodal Sales, Inc., by Leonard T. Butler, President, Mr. Butler testified the
relationship with Seaway was terminated in September of 1978 (Tr. 40).

5. Intermodal Sales, Inc,, operated under the terms and tenure of the said
Sales Agency Agreement with Klevan. However, Intermodal Sales, Inc., did
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not file that agreement with this Commission (Tr. 36) for approval pursuant
to section 15, Shipping Act, 1916.

6. Applicant Leonard T. Butler, asked to outline his activities over the last
ten or fifteen years, particularly within the ambit of the shipping industry
(Tr. 35), testified he held marketing and agent positions as follows:

1964 to 1968 with Sea-Land (Tr. 35)
1968 to 1972 with Seatrain
1972 started his own business—Intermodal Sales

After founding of his own. business, the agreements or associations are
between his company, Intermodal Sales, and others (Tr. 43):

1973 to 1975—agent for Zim Container Services (Tr, 44)

1974 to 1975—agent for Medspan Shipping

1976 to 1977—agent for Mercantile Marine, a vessel operating carrier (Tr. 44)

1976 to 1977—agent for Iran Overland (Tr. 44)

1976 to 1978 —Sales Agency Agreement with Kleven Associates

1978—Sales Agency Agreement with Oceans International, agent for Lignes
Centre Africaine

DISCUSSION, REASONS, FINDINGS AND CONCLUSIONS

Leonard T. Butler testified that he did not file the September 24, 1976,
Seaway and Intermodal agreement with the Commission (Tr. 36). Asked, “Is
there a reason why you didn’t so file, if in fact you were required to file?” he
answered:

I had a previous contract, the contract that is mentioned here is subsequent to a previous contract
with Seaway as sales agent. Because in the services I performed for Seaway, sales, I did not know

that there was anything else required. At the time I entered into that contract I did not even have
a tariff a3 an NVO.

The applicant in his brief at page 3 argues that:

Acknowledging fully that the responsibility to so file may not be necessarily excused by any such
claim, the “seriousness’ of such failure may be, however, ameliorated if such an explanation is
believed.

Hearing Counsel in its Reply Brief at 2 states:

By stipulation, respondents affirmatively admitted all facts contained in Hearing Counsel’s “Re-
quest for Admissions™ (Exhibit 1), thereby admitting the facts pertinent to the sections 18(b)(3)
and 15 issues,

The circumstances of this case demand that the Presiding Administrative
Law Judge agree with Hearing Counsel that the respondent has admitted the
facts pertinent to the sections 18(b)(3) and 15 issues. Therefore he finds and
concludes that Intermodal Sales, Inc. d/b/a Intermodal Services, Inc., has
violated section 15, Shipping Act, 1916, by entering into an exclusive non-
competitive cooperative working agreement with Seaway Express Lines with-
out the prerequisite Commission approval and has violated section 18(b)(3),
Shipping Act, 1916, by transporting property at rates and charges other than
those specified in its tariff on file with the Commission,
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It is to amelioration, if any, as to the violations of sections 15 and 18(b)(3)
of the Shipping Act, 1916, that attention is directed. The applicant, as indi-
cated above, testified he was unaware of the filing requirements under section
15 to which Hearing Counsel counters (Brief for Hearing Counsel at 7)
ignorance of the law is no excuse; nor is inadvertence, citing Investigation of
Rates in the Hong Kong—United States Atlantic and Gulf Trade, Docket No.
1083, 11 F.M.C. 168, 178 (1967). The latter citation points to section 18(b}3)
viclations. The Commission wrote;

We have no authority under section 18(b)(3) to dismiss a charge simply because it may have been

an isolated violation or an honest mistake though we may couple our finding of violation with such
other factual determinations as may tend to mitigate the seriousness of the offense.

Investigation of Rates in the Hong Kong-United States Atlantic and Gulf Trade, 11 FM.C. at 178.

The parties do not dispute the facts as to allegations of violations of sec-
tion 15 and section 18(b)(3) as is evidenced by Exhibits 1 and 2.

The only lawful rate which a carrier may charge is that rate appearing in the
carrier’s filed tariff. This rate must be charged and paid regardless of seemingly
innocent justification for departure such as mistake, inadvertence, or contrary
intention of the parties. United States v. Pan American Mail Lines, Inc.,
359 F. Supp. 728, 733 (S.D.N.Y. 1972}

The applicant argues in his brief at page 5 that the involved tariff was filed
s0 as to become effective October 2, 1976. He says (Brief for Applicant at )
that the tariff, when effective, concerning rates or charges, contained only a
single factor cargo N.O.S. (not otherwise specified), WM $295; that this rate
“of course, and as is usual, was never intended to be utilized commercially, but
was, in fact, established so as to be in compliance with the requirements of a
tariff filing.” However, it is argued by the applicant (Brief for Applicant at 7)
(speaking of the 11 Bills of Lading in Exhibit 1, Attachment B), that no
potential shippers received any advantage nor were they disadvantaged by any
rate quoted to any of the involved shippers in the instances here illustrated.
Then the applicant poses the question;

Isn’t this aspect of the Commission’s case at very best extremely technical and ministerial and is
it not clearly distinguishable from the usual and ordinary tariff violation?

Brief for Applicant at p. 8.

Hearing Counsel assert, at page ten of his brief, that the applicant argues
without record support that no shipper was advantaged or disadvantaged by the
admitted improper tarifl assessments.

The Presiding Administrative Law Judge is not persuaded by the questions
asked by the repondent-applicant that mitigation is found in them, because the
arguments and the law presented by Hearing Counsel is more persuasive that
the situation is proved by a preponderance of the evidence that the Presiding
Administrative Law Judge must and does find and conclude that violations of
sections 15 and 18(b)(3) have been committed by the respondent and that no
mitigating circumstances have been shown in these areas.

Now as to whether Leonard T. Butler d/b/a Manufacturers Forwarding
possesses the requisite fitness, within the meaning of section 44(b), Shipping
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Act, 1916, to properly carry on the business of forwarding and to conform to
those provisions of the Shipping Act, 1916, and the requirements, rules and
regulations of the Commission issued thereunder. The applicant argues (Brief
for Applicant at 2) that he, individually, must be deemed to be fit, willing and
able to propesly carry out the business and functions of a forwarder; that it
must be accepted as irrefutable fact that there is no issue nor is there contro-
versy as to the moral characteristics or reputation of the applicant (Id.). He
concludes (Jd. at 10) the applicant possesses all of these moral traits and
characteristics required and desired of an applicant.

Hearing Counsel contends that Leonard T. Butler d/b/a Manufacturers
Forwarding does not possess the requisite fitness to be licensed as an indepen-
dent ocean freight forwarder (Brief for Hearing Counsel at 11). Counsel cites
Harry Kaufman, Independens Ocean Freight Forwarder, Docket No. 71-47,
16 F.M.C. 256, 271 (1973) for the Commission enunciated standard of con-
duct required of an applicant seeking a license:

It is crucial to his “fitness” that it appear that the applicant intends to and will in good faith adhere
to such “high standard” of conduct and that he intends to and will obey the Commission’s rules
and policies for the conduct of licensed freight forwarders.

The Hearing Counsel argues that the existence of past Shipping Act violations
by an applicant for a freight forwarder’s license is highly pertinent to the issue
of whether the applicant “intends to or will obey” the U.S, shipping laws (Brief
for Hearing Counsel at 11). Hearing Counsel points out that the Commission
recently denied a freight forwarder application in Concordia International
Forwarding Corporation—Independent Ocean Freight Forwarder Application
and Possible Violation of Section 44, Shipping Act, 1916, Docket No. 78-34,
18 SRR 1364, 1371 (FMC 1978), exhorting that disregard of the shipping
statutes would not be tolerated. The Commission said: “In determining
whether an applicant possesses the requisitness fitness, a past violation of the
Shipping Act militates against the issuance of a license.” Brief for Hearing
Counsel at 12. Hearing Counsel contends that the activities of Leonard T.
Butler, President of Intermodal Sales, Inc. d/b/a Intermodal Services, do not
constitute the standard of conduct the law imposes upon those seeking to be
licensed as an ocean freight forwarder (/d., at 15); that the applicant has failed
to meet his burden of demonstrating his character qualifications and fitness to
operate as a freight forwarder and to conform to the provisions of the Shipping
Act and that the Commission should deny his application.

As has been indicated above, the applicant made no reply to Hearing Coun-
sel's Reply Brief other than to submit a letter, repeated now: “I acknowledge
receipt of the Brief of Hearing Counsel and I would respectfully advise that I
do not see the need for any further submissions.”

The parties do not dispute certain facts in this case. The undisputed facts are
deemed by the Presiding Administrative Law Judge to support the position of
Hearing Counsel against the applicant. The applicant’s attempt to show miti-
gation of circumstances so as to warrant granting of the license as an indepen-
dent ocean freight forwarder is unpersuasive and falls short of showing such
mitigation.
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The Supreme Court has held that the only lawful rate which a carrier may
charge is that rate appearing in the carrier’s filed tariff. This rate must be
charged and paid regardless of seemingly innocent justification for departure
such as mistake, inadvertence or contrary intention of the parties, Louisville &
Nashville Ry. v. Maxwell, 237 U.S. 94, 35 S.Ct. 494, 59 L.Ed. 853 (1915).

FINDINGS AND CONCLUSIONS

Upen consideration of all the aforesaid, the Presiding Administrative Law
Judge finds and concludes, in addition to the findings and conclusions here-
inbefore stated:

1. Applicant Leonard T. Butler’s Intermodal Services, Inc., violated section
18(b)(3), Shipping Act, 1916, on at least eleven of the nineteen shipments it
handled during the period January 15, 1978, through May 12, 1978, in charg-
ing, demanding, or collecting a greater, lesser or different compensation for the
transportation of property than the rates and charges specified in its tariff on
file with the Commission.

2. Intermodal Sales, Inc. d/b/a Intermodal Services, Inc., violated sec-
tion 15, Shipping Act, 1916, in that it and Seaway Express Lines, a vessel
operating common carrier by water, entered into an exclusive, noncompetitive
cooperative working agreement subject to the filing and approval requirements
of the aforementioned section 15, implementing that agreement in carrying out
its terms without the prerequisite Commission sanction.

3. In view of the above, Leonard T. Butler, 52% owner and President of
Intermodal Sales, Inc., is found to lack the fitness to properly carry on the
business of forwarding and to conform to the provisions of the Shipping Act,
1916, and the requirements, rules and regulations of the Commission issued
thereunder as required by section 44 and the Commission’s Rules and Regu-
lations issued pursuant to section 44 of the Shipping Act, 1916.

WHEREFORE, IT IS ORDERED subject to review by the Commission,
as provided in the Commission’s Rules of Practice and Procedure, that

(A) Leonard T. Butler d/b/a Intermodal Sales, Inc., is found to have vio-
lated sections 15 and 18(b)(3) of the Shipping Act, 1916, as indicated herein.

(B) The application of Leonard T. Butler d/b/a Manufacturers Forwarding
for an independent ocean freight forwarder license be and hereby is denied.

(S) WILLIAM BEASLEY HARRIS
Administrative Law Judge
WASHINGTON, D.C.
June 5, 1979
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Docker No. 77-30

PUERTO RICO MARITIME SHIPPING AUTHORITY—
GENERAL INCREASE IN RATES

NOTICE
July 11, 1979

Notice is given that no appeal has been filed to the June 1, 1979 order of
discontinuance in this proceeding and the time within which the Commission
could determine to review that order has expired. No such determination has
been made and, accordingly, that order has become administratively final,

(8} Francis C. HURNEY
Secretary
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No. 77-30

PUERTO R1CO MARITIME SHIPPING AUTHORITY—
(GENERAL INCREASE IN RATES

DISCONTINUANCE OF PROCEEDING
Finalized July 11, 1979

The Commission instituted this proceeding in an Order of Investigation
served on July 7, 1977, in order to investigate the reasonableness of a 10.4%
general rate increase by the Puerto Rico Maritime Shipping Authority
(PRMSA) effective June 19, 1977. The Commission specifically directed that
a hearing not be held until a Commission decision had been issued in a related
on-going proceeding (Docket No. 75-38).

On August 16, 1978, Administrative Law Judge William Beasley Harris
issued his decision upon remand in Docket No. 75-38, finding the increase
therein under investigation to be just and reasonable. No exceptions were filed
and on September 21, 1978 the Commission determined not to review that
decision. The period for requesting appellate review of the decision expired in
November, 1978 with no review petitions having been filed.

Subsequent to the above events concerning #75-38, a tentatively scheduled
prehearing conference for the instant proceeding was postponed at the request
of Hearing Counsel to allow for informal review of PRMSA’s audited financial
reports by staff experts working with Hearing Counsel. That review has been
completed and Hearing Counsel now has no challenge to PRMSA’s data or
conclusions relating to revenues, rate of return on rate base or the need for the
subject general rate increase. See also summarized data set forth in PRMSA’s
April 27, 1979 Motion To Discontinue Proceeding, at 3-4.

PRMSA filed a Motion To Discontinue Proceeding on April 27, 1979, to
which Hearing Counsel filed a reply on May 11, 1979. Hearing Counsel’s
Reply makes the point that merely because “a given rate increase has been in
effect for an extended period of time and has been ‘superseded’ by yet another
increase in rates does not, in and of itself, mandate a discontinuance of the
proceeding,” citing the Commission’s decision in the Matson proceeding
(F.M.C. Docket 76-43, Dec. 12, 1978, 18 SRR 1351, 1352). However, Hear-
ing Counsel joins in the Motion For Discontinuance herein on the basis that the
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financial data clearly show that PRMSA’'s 10.4% general rate increase is just
and reasonable; indeed, the Commission’s Office of Economic Analysis has
expressed concern regarding the relatively low level of profitability of
PRMSA’s operation. Hearing Counsel agrees that no useful purpose would be
served by continuing this investigation, I find that the financial summary
set forth by PRMSA (in its Motion)} for Fiscal Year 1978 support those
conclusions.

Accordingly, the motion is granted and the proceeding is ordered to be
discontinued,

(S8) THOMAS W. REILLY
Administrative Law Judge

June 1, 1979
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DockeT No. 78-22

I. CHarLES Lucipt, D/B/A
Lucipi PACKING COMPANY

V.

THE STOCKTON PORT DISTRICT

NOTICE
July 17, 1979

Notice is given that no exceptions have been filed to the June §, 1979 initial
decision in this proceeding and the time within which the Commission could
determine to review that decision has expired. No such determination has been
made and, accordingly, that decision has become administratively final.

(8) Francis C. HURNEY
Secretary
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No. 78-22
I. CHARLES Lucipl, D/B/A Lucipl PACKING COMPANY
V.

THE STOCKTON PORT DiISTRICT, KILL-PEST, INC.,
DELK TERMINEX PEST CONTROL, TERMINEX
INTERNATIONAL, INC., COOK INDUSTRIES, INC.

Finalized July 17, 1979

Respondent, Port of Stockton, is not in violation of section 16, First, in that it does not give any
undue or unreasonable preference or advantage to any particular person, locality or descrip-
tion of traffic.

Respondent, Port of Stockton, is not in violation of section 16, First, in that it does not subject
complainant to any undue or unreasonable prejudice or disadvantage,

Respondent, Port of Stackton, is in viclation of section 17 in that Ttem 85 of its Terminal Tariff
No. 4 constitutes an unjust or unreasonable regulation and practice related to or connected
with raceiving, handling, storing or delivering property.

C. Richard Walters for complainant, I, Charles Lucidi d/b/a Lucidi Packing Company.
Edwin Mayall for respondent, Stockton Port District,

Frank Wagner for intervenor, Port of Los Angeles, California.

John Robert Ewers, Aaror: W. Reese and Bruce Love, Hearing Counsel.

INITIAL DECISION OF STANLEY M. LEVY,
ADMINISTRATIVE LAW JUDGE!'

Charles Lucidi, d/b/a Lucidi Packing Company (Lucidi), complainant
herein, filed a civil action in the Supreme Court of California against the
Stockton Port District (Stockton or Port), respondent herein, seeking recovery
for alleged damage to property of Lucidi while on the terminal facilities of
Stockton. It was alleged that 25,710 bags of sesame seeds became infested with
rodent and bird droppings while being stored on Stockton’s terminal facilities.

! This decigon will becomne the decision of the Cammission in the absence of review thereof by the Commission. Rule 227, Rules
of Practice and Procedure, 46 C.F.R, §502.227.
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Stockton pleaded as an affirmative defense the provisions of item 85 of its
Terminal Tariff No. 4. Item 85 provides:

The Port of Stockton shall not be responsible for any injury to freight on or in its facilities, by fire,
leakage, evaporation, natural shrinkage, wastage, decay, animals, rats, mice, other rodents, moths,
weevils, other insects, weather conditions, sweat moisture, the elements or discharge of water from
breakdown of plant, machinery, other equipment, collapse of building or structure, insurrection,
war, or shortage of labor; for delay, loss or damage arising from riots, strikes, labor or other
disturbances of any persons or of any character beyond the control of the Port of Stockion.

The California Court, recognizing the Commission’s primary jurisdiction,
granted the port’s motion to stay the trial of the civil action pending a deter-
mination by the Commission as to the validity of Item 835.

Thereupon, in compliance with the order of the California Court, this com-
plaint was filed naming the Stockton Port District, Kill-Pest, Inc., Delk Termi-
nex Pest Control, Terminex International, Inc., and Cook Industries, Inc.,
respondents. The complaint does not identify any of the named respondents
other than Stockton, nor does it make any allegations concerning them. The
record contains nothing to show that the named respondents, other than the
Stockton Port District, are other persons subject to the Shipping Act and,
therefore, they are dismissed as parties in this proceeding.

Complainant contends that Item 85 is unjust, unreasonable and void on its
face as against public policy as it purports to exculpate the Port from the
consequences of its own fault or negligence. Complainant further contends that
the tariff item is unlawfully discriminatory against complainant.

The Port of Los Angeles, California (Los Angeles), having shown an interest
in this proceeding, was permitted to intervene.

Discovery having been completed, all counsel agreed that the documents
developed during discovery provide an adequate record for disposition of this
proceeding and that there remain no genuine issues of material fact which
require oral testimony and cross-examination. Accordingly, seven documents
were admitted as exhibits in evidence and, with the brief filed herein, constitute
the complete record in this proceeding as follows:

Ex. 1 Respondent’s first set of answers to Hearing Counsels Interrogatories;

Ex. 2 Respondent’s second set of answers to Hearing Counsel’s Interroga-
tories;

Ex. 3 Respondent’s answers to Complainant’s Interrogatories;

Ex. 4 Deposition of Walter H. Meryman;

Ex. 5 Deposition of Owen E. Block;

Ex. 6 Further Responses of Walter Meryman to Interrogatories and Deposi-
tion Questions; and

Ex. 7 Central National Insurance Company policy insuring the Port of Stock-
ton for the period December 9, 1975 to December 9, 1978,

An opening brief was filed by Hearing Counsel, and Lucidi adopted as its
own opening brief the opening brief of Hearing Counsel.
Reply briefs were filed by Stockton and by Los Angeles.
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ISSUES

The issues to be resolved in this proceeding are whether the tarifl provision
of the Port of Stockton which has been challenged by complainant (1) results
in undue or unreasonable preference or advantage or in any undue or unreason-
able prejudice or disadvantage in any respect whatsoever within the meaning
of section 16, First,2 or (2) constitutes an unjust or unreasonable regulation and
practice related to or connected with receiving, handling, storing, or delivering
property within the meaning of section 17, Second Paragraph.

FINDINGS OF FACT

1. Respondent, the Stockton Port District, was created pursuant to the
provisions of the Harbors and Navigation Code of the State of California.

2, The Port is an operating port as distinguished from a non-operating or
landlord port.

3. The Port operates marine terminal facilities, providing various terminal
services with its own employees, The Port provides terminal services and facil-
ities to break-bulk vessels, bulk carriers and a combination of break/bulk and
container vessels. The terminal services furnished by the Port include dockage,
wharfage, free time, wharf demurrage, terminal storage and cargo handling.*
As such, the Port is a person subject to the Shipping Act, 1916, as defined in
section 1 thereof.

4, The Port has published and filed with the Commission a tariff, effective
November 1, 1977, relating to its terminal services which is designated Termi-
nal Tariff No. 4. The Port also publishes a tariff designated General Tariff
No. 1.

5. When outbound cargo arrives at Port facilities, the Port issues a dock
receipt. When inbound cargo is delivered to a place of rest on its facilities by
independent stevedoring companies, the Port takes custody of the cargo until
it is delivered to trucks or rails cars.

6. The Port participates in the activities.of the California Association of Part
Authorities (CAPA). The Committee on Tariffs and Practices of CAPA meets
from time to time to discuss and agree upon rates and charges for wharfage,
dockage and related port services. The Committee and the full Association

*Section 16, First, of the Shipping Act, 1916 (46 U.S.C. §813) declares it unlawful for any common carriez by water or other
person subject to the Act:

To make or give any undus or unreasonable preferencs or adventage to any particular persan, locality, or description of traffic
in any respect whatsoaver, or to subject any particular person, locality, or deseription of traffic to any undue o unroascnable
prejudice or disadvantage in any respsct whatsoever . . . .

? Section 17, Second Paragraph, of the Shipping Act, 1916 (46 U.S.C. $816) provides:

Every such carrier and every cther person subject to this act shall establish, observe, and enforce just and reascnable
regulations and practices relating Lo or connected with the receiving, handling, stering, or delivering of property. Whenever
the Commission finds that any such regulation or practics is unjust or unreasonable it may determine, prescribe, and order
enforced a just and reasonable regulation or practice,

The Commimion, in order to discharge its responsibilities under section 17 of tha Shipping Act, adopted General Qrder 15,
46 C.F.R. §533, which requirea every terminal operator to file with the Commission & tarlff showing sll its rates, charges, rules
and regulations relating to or connected with the receiving, handling, storing and/or dellvering of property at its terminal facltities.

*See 46 CF.R. §333.6 (d).
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discussed and agreed to wharfage increases which were adopted and placed
into effect by the Port in 1974, 1975, 1976, 1977 and 1978.

7. There has been no consideration of the provisions of Item 85 of Stockton’s
tariff or of similar provisions in the tariffs of any other ports (Ex. 4).

8. The Port does not solicit bids for its liability insurance nor are specifica-
tions written for the procurement of insurance. Liability insurance is obtained
through independent brokers who are given a copy of existing policies and
instructed to obtain the same coverage as provided by the policies which are
expiring (Ex. 5).

9. At the time of the alleged damage to complainant’s property which was
the basis of the civil action filed in the Superior Court of California, May 14,
1974, the Port has property damage insurance with total liability limits of
$16,000,000, with a $1,000 deductible clause.

10. The Port’s liability insurance is issued by the Central National Insur-
ance Company of Omaha, Nebraska, for a three-year term commencing De-
cember 9, 1975. That policy covers the liability of the Port for physical loss or
damage to property of customers of the Port. The policy does not, inter alia,
cover liability of the assured Port:

(a) For property held as “storage in transit” under the terms of an applicable
bill of lading issued by the assured;

(b) For loss or damage caused by or arising out of ordinary wear and tear,
gradual deterioration, dampness or atmosphere, extremes of temperature,
inherent vice or latent defect;

(c) For damage sustained due to and resulting from any repairing, restoration
or retouching process, unless caused by fire;

(d) For loss due to delay, loss of use or loss of market;

11. Lucidi’s cargo of sesame seeds of some 25,710 bags was received at the
Port’s Dock 9; unloading commenced on February 2, 1974, and was concluded
by February 4, 1974,

12. Employees of the Federal Department of Agriculture inspected the seed
in transit shed 9 where it had been deposited, on or about May 2, 3, 4 and 6,
1974, and Lucidi received notice of the contamination found by them on
May 14, 1974,

13. The sesame seed was being held on the dock for instructions from Lucidi
because complainant did not have the facilities available at its Fresno plant to
process the seed at that time,

14. There are thirteen wharves at the Port, and only seven of them have
transit sheds on them. The Port also has long-term storage facilities. When the
free time expires for ingoing cargo, the shipper has his choice of whether it will
be placed on wharf demurrage or wharf storage. It may be transferred from the
transit shed into the warehouses where it comes under the regulations of
General Tariff No. 1.

DiscussioN

Complainant alleges that Item 85 of Stockton’s Terminal Tariff No. 4 is
unlawfullv discriminatory against complainant “as applied under the circum-
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stances.” Complainant has not specifically alleged a violation of section 16,
First, but the complaint in a “shotgun” allegation embraces several sections of
the Act by contending;

Is unlawful and invalid as violative of the Shipping Act of 1916, Title 46 U.S.C. §§814-817;

The record contains nothing to indicate that respondent makes or gives any
undue or unreasonable preference or advantage to any particular person, local-
ity, or description or traffic. The record is also lacking any evidence to support
a finding that Item 85 of the Port's tariff subjects complainant to any undue
or unreasonable prejudice or disadvantage. To the contrary, the record estab-
lishes that the Port invokes the exculpatory provision of Item 85 as to all users
of its facilities who suffer damage or loss from any of the causes set forth
therein,

The record is clearly without any evidence to support a finding of a violation
of section 16, First.

Accordingly, we now consider whether the regulation or practice established
by Item 85 is unjust and unreasonable within the meaning of section 17,
Second Paragraph.

The Commission in Investigation of Free Time Practices—Port of San
Diego, 9 FM.C, 525, 547 (1966), stated that:

As used in section 17 and as applied to terminal practices, we think that “just and reasonable

practice” most appropriately means a practice, otherwise lawful but not excessive and which is fit
and appropriate to the end in view,

The justness or reasonableness of a practice is not necessarily dependent upon the existence of
actual preference, prejudice or discrimination, It may cause none of these but still be unreasonable.

Item 85 of Stockton’s tariff proclaims that the Port will not be responsible
for any injury to freight in or on its facilities resulting from various specified
causes.

In addition to its Terminal Tariff No. 4, Stockton also publishes a tariff
entitled General Tariff No. 1, a copy of which is on file with the Commission.
Section 2 of that tariff establishes warehouse rules and regulations. Item 114(c)
of its General Tariff No. 1 contains an exculpatory clause similar to Item 85
of Terminal Tariff No. 4 except for the following language:

unless such loss or damage be caused by failure of the warehousemen to exercise the ordinary care
and diligence required of them by law.

Exculpatory clauses in the water transportation industry appears to have
been first considered by the U.S. Supreme Court in The Steamer Syracuse,
12 Wall. 167 (1870), where it was held that, notwithstanding a contractual
agreement that “the canal boat was being towed at her own risk,” the towing
boat “must be visited with the consequences™ of its negligence. 12 Wall. at 171.

The Supreme Court, in United States v. Atlantic Mutual Insurance Co., et
al., 343 U.S. 236 (1952), stated that there is a controlling rule of law that,
without Congressional authority, common carriers cannot stipulate against
their own negligence or that of their agents or servants.

# The Port pleaded this provision as an affirmative defense in a civil action for damagss brought by complainent, which action
was based upon the alleged negligence of the Port
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In Bisso v. Inland Waterways Corporation, 349 U.S. 85 (1955), the Court
said:
For many years The Syracuse seems to have been generally acoepted as cither (1) construing a

contract to “tow at own risk” as not including an exemption from negligence, or (2) holding invalid
as against public policy a contract which exempts a tower from his negligence.

349 U.S. at 86 and at pages 90-91:

This rule is merely a particular application to the towage business of a general rule long used by
courts and legislatures to prevent enforcement of release-from-negligence contracts in many
relationships such as bailors and bailees, employers and employees, public service companies and
their customers. [Footnote omitted. ]

In 1959, the Supreme Court modified the long-established general rule that
exculpatory clauses were invalid as a matter of law in a case where such a
clause was contained in a tariffl which had been filed with the Interstate
Commerce Commission. The question before the Court in Southwestern Sugar
& Molasses Co., Inc. v. River Terminals Corp., 360 U.S. 411 (1959), was:

[Whether consideration of public policy which may be called upon by courts to strike down
private contractual arrangements between tug and tow are necessarily applicable to provisions of
a tariff filed with, and subject to the pervasive regulatory authority of an expert administrative
body.

360 U.S. at 417

The Court distinguished Bisso by noting that the exculpatory clause there
was part of a contract over which the ICC had no control. The Court said:

In these circumstances we would be moving too fast were we automatically to extend the rule of
Bisso 1o govern the present case. For all we know, it may be that the rate specified in the relevant
tariff is computed on the understanding that the exculpatory clause shall apply to relieve the
towboat owner of the expense of insuring itself against Liability for damage caused tows by the
negligence of its servants, and is a reasonable rate so computed. If that were so, it might be hard
to say that public policy demands that the tow should at once have the benefit of a rate so computed
and be able to repudiate the correlative obligation of procuring its own insurance with knowledge
that the towboat may be required to respond in damages for any injury caused by its negligence
despite agreement to the contrary, For so long as the towboat’s rates are at all times subject to
regulatory control, prospectively and by way of reparation, the possibility of an overreaching
whereby the towboat is at once able to exact high rates and deny the liabilities which transportation
at such rates might be found fairly to impose upon it can be aborted by the action of the 1.C.C.
The rule of Bisso, however applicable where the towboat owner has “the power to drive hard
bargains,” may well call for modification when that power is effectively controlled by a pervasive
regulatory scheme. [Footnote omitted.]

360 U.S. at 417, 418.

The Court concluded:

We hold that the Court of Appeals correctly ruled that the exculpatory clause here at issue should
not be struck down as a matter of law, and that the parties should be afforded a reascnable
apportunity to obtain from the [.C.C., in an appropriate form of proceeding, a determination as
to the particular circumstances of the tugboat industry which lend justification to this form of
clause, if any there be, or which militate toward a rule wholly invalidating such provisions
regardless of the fact that the carrier which seeks to invoke them is subject to prospective and
retrospective rate regulations. “Cases are not decided, nor the law appropriately understood, apart
from an informed and particularized insight into the factual circumstances of the controversy
under litigation.” Federal Mcritime Board v. Isbrandsten Co., 356 U.S. 481, 498.
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360 U.S. at 421

In 1966, the Commission addressed the issue of an exculpatory clause in the
tariff of the New York Terminals Conference, in Truck and Lighter Loading
and Unloading Practices at New York Harbor, 9 F.M.C. 505, The clause in
that tariff provided:

The Terminal Operator assumes no responsibility for delay to motor vehicles and no claims for
such delay will be honored.

The Commission found at page 515:

It is neither just nor reasonable for respondent to disclaim liability for all delays and their attempt
to do so was invalid under section 17.

The Commission did recognize that the terminal operators should be allowed
to disclaim liability for causes of delay beyond their control. The Commission
determined that failure of the terminals to establish a rule to compensate
truckers for unusual delay caused by or under control of the terminals consti-
tutes an unjust and unreasonable practice under section 17 of the Shipping Act.
This order of the Commission was upheld by the Court of Appeals in 4merican
Export-Isbrandtsen Lines, Inc. v. Federal Maritime Commission, 389 F.2d
962 (D.C. Cir. 1968).

The Port in its brief points out that edible goods such as sesame seed if left
on the dock or put in a transit shed are very difficult to protect from rodents
and pigeons. These transit sheds are just what the name implies—goods are
coming from the ships and into the sheds and going out and goods are also
coming into the sheds for a short time before a ship docks to go out on. This
means a cargo is being moved in and out by forklifts and trucks through the
sheds during anytime that ships are docking for loading or unloading and this
keeps the facility so open that pigeons can fly in. This is not true of the
permanent warehouse facilities where the storage of goods is not on such a
temporary basis and can be controlled as to type of goods in this location and
as to need for undisturbed area.®

To the extent that the nature of the cargo and the operation of the Port’s
transit sheds is relevant to this proceeding, it cannot be stated too strongly that
this initial decision does not presume to pass on the question of whether or not
the Port was negligent with respect to the Lucidi cargo. The issue of negligence
is to be resolved in the suit in the California court. The issues to which the
initial decision relates are whether the Port may, by tariff, excuse itself from
liability even if negligent.

It is noteworthy that the warehouse aspect of the Port’s question is regulated
by a California statute which does not permit exculpatory agreements and
requires a warehouseman to comply with the standard of care set forth in the
California Commercial Code § 7204 (1) reading as follows:

§7204. DUTY OF CARE; CONTRACTUAL LIMITATION OF WAREHOUSEMAN'S
LIABILITY. (1) A warchouseman is liable for damages for loss of or injury to the goods caused
by his failure to exercise such care in regard to them as a reasonably careful man would exercise

* Reply Brief of the Stockton Port District, pp. 4-5.
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under like circumstances but uniess otherwisc agreed he is not liable for damages which could not
have been avoided by the exercise of such care.
(Stats. 1963, ¢.819, §7204.)

The Port admits that under existing California Law, Item 85 would not be
valid if the storage of the sesame seed had been removed to a warehouse rather
than remaining in the transit shed on the wharf.’

The Port argues that there is a significant difference between the exposure
to the Port for damage to cargo while on the wharf or in the transit sheds as
opposed to cargo placed in protected warehouses, Therefore, it contends that
the duty of providing insurance for such cargo should be placed on the shipper,
who has control of its location if he does not choose to or cannot at the time
of unloading immediately move his cargo away from the Port area. It is the
Port’s contention that if the shipper wants complete protection for the cargo,
he can take advantage of California law holding warehousemen to the standard
of care indicated by §7204 of the California Commercial Code.

The arguments of the Port beg the question whether a tariff provision
exculpating the Port in the transit shed area from the standard of care similar
to that imposed in the warchouse area is a just and reasonable tariff provision.
Absent such a tarifl provision and assuming §7204 is not applicable to the
transit sheds, then whether the Port should be liable for damage to the cargo
under the factual circumstances as they exist at the Port is for the California
court to determine.

In support of the Port, Los Angeles argues that absent Item 85, which
contemplates that each party bringing a particular cargo into the Port shall
bear the responsibility for protecting that particular cargo against loss, the Port
must recover costs of potential liability from the users of the Port either
through increased tariffs or other methods of raising revenue. Increase in rates
means an increase in the cost of goods moving through Stockton. Los Angeles
contends this means that the general public will be paying for these costs rather
than the shipper and his customers.

Los Angeles asserts that it is reasonable that the method utilized by the Port
of Stockton (and also by the Port of Los Angeles) which provides that the Port
will not be responsible for the loss of the cargo informs the shippers that if there
is going to be a loss, even though that loss may be caused by the sole negligence
of the Port, in order to protect themselves they should acquire their own
insurance. This prevents the Port from having to spread the risks of the
particular cargo among, if not all the users of the Port, certainly ail the users
of the Port that bring in that particular type of cargo. Los Angeles also says
that requiring each shipper to be responsible for its own cargo has the added
benefit of having the customer who uses that cargo in its ultimate form pay the
actual charges for that cargo rather than having those charges paid for by other
general users of the Port.

It is difficult to understand how the general public rather than the shipper
and his customers would be paying the costs of increased tariffs at the Port. In
any event, the cost of protecting cargo against loss, whether borne by the Port

” Reply Brief of the Stockton Port District, p. 4.
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and passed on as a cost of Port operation in the same manner or other costs of
Port operation are passed on, or whether borne by the shipper, the cost of cargo
protection ultimately is paid by the consumer.

In order to determine the legality of Item 85 of Stockton’s tariff, it is
necessary to ascertain whether the limitation or restriction of liability pro-
visions of a terminal tariff are rules or regulations relating to or connected with
the receiving, handling, storing, and/or delivering of property within the mean-
ing of section 17 of the Shipping Act and the Commission’s General Order 15.

The purpose of General Order 15 is to enable the Commission to discharge
its responsibilities under section 17 by keeping informed of practices and rates
of terminal operators, and by keeping the public informed. 46 C.F.R. §533.1.
Terminal operators clearly must include in tariffs all rates, charges, rules and
regulations in connection with and /or related to the receiving, handling, stor-
ing, or delivering of property. However, whether a rate, charge, rule or regu-
lation, it must be just and reasonable.

There is no evidence that the rates and charges contained in its tariff were
established on the understanding that they were related in any respect to the
exculpatory provision of Item 85. The record here is to the contrary. Walter
Meryman, the Port’s Director of Marketing and Traffic, testified as to the
ratemaking procedures of the Port.® The Port is a member of the California
Association of Port Authorities (CAPA). CAPA’s Committee on Tariffs and
Practices meets usually every two months to discuss wharfage, dockage and
related port services. The Port's NOS wharfage rate was increased each year
from 1974 to and including 1978. Mr. Meryman, the Port’s representative on
CAPA’s Committee on Tariffs and Practices, testified that these increases were
discussed by and agreed to by the Committee,

Following its usual procedure, the Port adopted the rates as agreed to by the
Committee. Further, Mr. Meryman testified that during the years he par-
ticipated in CAPA rate discussions, there was never a discussion of Stockton’s
Tariff Item 85 or similar clauses in other port tariffs. Accordingly, the record
contains nothing to support a finding that Tariff Item 85 could be justified
under the theory suggested by the Supreme Court in the Southwestern Sugar
& Molasses Co. supra.

CONCLUSIONS

Respondent Port of Stockton, a person subject to regulation by the Shipping
Act, 1916, among other things provides terminal services including terminal
storage and cargo handling,

In the operation of its terminal, the Port has published and filed a tariff
relating to its terminal services which is designated Terminal Tariff No. 4.
Included in Terminal Tariff No. 4 is Item No. 85, which provides, in essence,
that the Port shall not be responsible for injury to freight on or in its facilities
resulting from a variety of causes, including injury caused by animals, rats,
mice, other rodents, moths, weevils or other insects.

* Deposition of Walter H. Meryman, Ex. 4.
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To the extent that the provisions of Item 85 would relieve the Port from
damage for liability to property caused in whole or in part by fault of the Port,
and without a quid pro quo of any kind, such provisions are unjust and
unreasonable, in violation of section 17 of the Act.

There is no evidence, and the Port does not contend that Item 85 was
promulgated in consideration of any benefits otherwise conferred on users of
the Port.

The provisions of Item 85 are against public policy insofar as such policy
requires businesses affected with a public interest be precluded from taking
unfair advantage of those who by necessity must use the facilities of such
businesses. To permit the Port to isolate itself from liability, if such liability
accrued by reason of the Port’s negligence by the mere publication of an ex-
culpatory tariff provision, is unjust and unreasonable, in violation of section 17
of the Act.

Item 85 of Terminal Tariff No. 4 is an unjust and unreasonable regulation
and practice relating to or connected with the receiving, handling, storing or de-
livering of property in violation of section 17, Second Paragraph, Shipping Act,
1916.

Therefore, respondent shall cease and desist from the aforementioned unjust
and unreasonable tariff provision by deleting Item 85 from Terminal Tariff
No. 4 or, in the alternative, amend Item 85 as to clearly set forth that non-
liability does not apply in the event that injury results from negligence by the
Port.

{(S) STANLEY M. LEVY
Administrative Law Judge
WasHINGTON D.C.
June 4, 1979
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Docker No. 75-51
PERRY'S CRANE SERVICE
V.

PORT OoF HOUSTON AUTHORITY
OF THE PORT OF HOUSTON, TEXAS

NOTICE
July 27, 1979

Notice is given that the time within which the Commission could determine
to review the June 21, 1979 order of discontinuance of the Administrative Law
Judge in this proceeding has expired. No such determination has been made
and, accordingly, that order has become administratively final.

(S) FraNncis C. HURNEY
Secretary
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No. 78-22
I. CHARLES Lucipl, D/B/A Lucipl PACKING COMPANY
V.

THE STOCKTON PORT DiISTRICT, KILL-PEST, INC.,
DELK TERMINEX PEST CONTROL, TERMINEX
INTERNATIONAL, INC., COOK INDUSTRIES, INC.

Finalized July 17, 1979

Respondent, Port of Stockton, is not in violation of section 16, First, in that it does not give any
undue or unreasonable preference or advantage to any particular person, locality or descrip-
tion of traffic.

Respondent, Port of Stockton, is not in violation of section 16, First, in that it does not subject
complainant to any undue or unreasonable prejudice or disadvantage,

Respondent, Port of Stackton, is in viclation of section 17 in that Ttem 85 of its Terminal Tariff
No. 4 constitutes an unjust or unreasonable regulation and practice related to or connected
with raceiving, handling, storing or delivering property.

C. Richard Walters for complainant, I, Charles Lucidi d/b/a Lucidi Packing Company.
Edwin Mayall for respondent, Stockton Port District,

Frank Wagner for intervenor, Port of Los Angeles, California.

John Robert Ewers, Aaror: W. Reese and Bruce Love, Hearing Counsel.

INITIAL DECISION OF STANLEY M. LEVY,
ADMINISTRATIVE LAW JUDGE!'

Charles Lucidi, d/b/a Lucidi Packing Company (Lucidi), complainant
herein, filed a civil action in the Supreme Court of California against the
Stockton Port District (Stockton or Port), respondent herein, seeking recovery
for alleged damage to property of Lucidi while on the terminal facilities of
Stockton. It was alleged that 25,710 bags of sesame seeds became infested with
rodent and bird droppings while being stored on Stockton’s terminal facilities.

! This decigon will becomne the decision of the Cammission in the absence of review thereof by the Commission. Rule 227, Rules
of Practice and Procedure, 46 C.F.R, §502.227.
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remanded the proceeding to the presiding officer to determine the amount of
reparation for monetary damages suffered by complainant. In taking this latter
action, the Commission recognized that complainant was “entitled to some
degree of monetary restitution for losses occasioned by the unlawful practices”
but that the extent of reparation could not be determined on the record which
had been developed. F.M.C. Decision, p. 5.' The Commission instructed the
parties to utilize the procedures set forth in Commission Rule 252 (formerly
Rule 15(b)) which required complainant to prepare a statement itemizing
damages which could form the basis for an award of reparation or for further
hearing,

Following the Commission’s decision, a number of events occurred which
impeded progress toward conclusion of this proceeding and resulted in consid-
erable delay which was not the fault of either complainant and respondent. In
brief, although respondent cooperated in an effort to bring the question of
reparation to a prompt conclusion, complainant’s first counsel was unable to
conduct the necessary investigation of facts in a timely fashion and, as I
mentioned above, even disappeared for a time. Furthermore, three other similar
complaints were filed.? Finally, after it appeared that complainant’s first coun-
sel was not able to develop the necessary information upon which settlement
discussions could be based, despite numerous conferences, rulings, meetings,
and the like, complainants in all four cases retained new counsel. This was done
sometime in April or May of 1978, Thereafter, with new counsel, steps were
taken to enable the parties to develop relevant evidence and to commence
negotiations leading toward settlement. See Report of Special Conference and
Rulings Made Therein, May 30, 1978. The process of developing this evidence
was time-consuming and involved, among other things, checking of Port
records and other records to determine “bumping” instances over a period of
time extending from November 17, 1973, to March 23, 1977. Counsel’s work
was made more difficult because of the uncertain measure of damages in cases
of this type and the extreme difficulty in determining instances when com-
plainant had not obtained jobs because of the Port's first-call preferential
practice. Nevertheless, after records had been checked, negotiations seeking
settlement resumed, finally reaching a successful conclusion which has culmi-
nated in the filing of the subject motion.

THE SETTLEMENT AND REASONS SUPPORTING ITS APPROVAL

As the motion states, after all of the effort described above in which the
parties checked and cross-checked records seeking to determine instances of

! Both the Commission and [ wished to pursue the question of reparatlon although complainant had failed to fumish reliable
and probative cvidence at the hearing on this question desgiite having had several opportunitics at the hearing to do so. Howover,
furnishing proof of actual compeneable damages is not easy in this type of case, and a3 became apparent late, part of the problem
which complainant faced stemmed from the activities of his first counsel who actually ssems to have disappeared for a peried of
time during the romanded phese of the proceeding. For a degcription of the problems in proving Anancial injury which complainant
experienced at the hearing, see my Initial Decision, cited above, 16 SRR at 1487-1490,

! These were: Docket No. 76-57, H & H Cranes, Inc. v. Port of Housion Authority, 19 SRR 547 (1979), Dackst No. 77-41,
Houston Gulf Crane, Inc. ¢t al. v. Port of Houston Authority; and Docket No. 77-42, P& M Crane Service, Inc. v. Port of
Houston Authority, 19 SRR 997 (1979). Docket No, 77-41 has been terminated by the withdrawal of the complalnt. Docket No.
76-57 is also nearing submission of & settlement. Docket No. 77-42 has not been settled and is proceeding toward hearing.



PERRY'S CRANE SERVICE V. PORT OF HOUSTON AUTHORITY 33

“bumping,” the parties exchanged proposals for settlement. As noted, it was
recognized that even if specific instances of “bumping” could be verified to the
satisfaction of both parties, an enormously difficult problem remained if the
parties were to determine those instances in which complainant never obtained
jobs because a particular Port crane had secured the job through the Port’s
former preferential first-call practices. Under the Commission’s decision, com-
plainant was entitled to monetary restitution for injury caused by “bumping”
from jobs actually commenced but also from jobs never obtained because the
Port had required a stevedore to utilize a Port crane not equally suitable to one
of complainant’s, Even if all of these facts could be determined easily and a
causal relationship established between the Port’s practices and idleness of
complainant’s cranes, the question of items of damages to be considered com-
pensable under section 22 of the Act remained to be argued.

In view of all of these difficulties of proof and expenses of continued liti-
gation, the parties determined that further costs of litigation would outweigh
any benefits that either party could derive from efforts to identify and prove
monetary damages more precisely. Accordingly, both parties desire to compro-
mise and settle complainant’s claim by agreeing upon the amount of $9,727.41,
to be paid by respondent, together with costs of the proceedings, if any, as have
been assessed. By this means, the parties seek to bring this lengthy and exasper-
ating litigation to an amicable close. To that I say amen! It only remains for
me to determine under applicable principles of law whether there is any reason
why this compromise and settlement should not be approved and why this old
case should not be laid to rest. I find no such reasons as 1 now explain.

GOVERNING PRINCIPLES OF Law

It has long been recognized by the Commission that the law strongly favors
settlements and that settlements will be treated with indulgence and with
presumptions that they are correct and fair. Organic Chemicals v. Atlanttrafik
Express Service, 18 SRR 1536a, 1539 (1979), and cases cited therein. There
are a few caveats which must be considered, however. As the Commission has
stated, notwithstanding the strong policy favoring settlements, a presiding
judge should not act as a rubber stamp and should be especially careful to
ensure that the settlement does no violence to any statutory scheme. In a recent
order in Docket No. 78-44, Pierpoint Management Company and Retla
Steamship Company v. Holt Hauling and Warehousing Systems, Inc.,
19 SRR 435 June 13, 1979, the Commission stated as follows:

The Commission is aware of and fully supports the policy which favors the settlement of disputes,
but it is incumbent upon the decision maker to assure that the settlement proposed by litigants does
not violate the law. As was stated in Inter Equip, Inc. v. Hugo Zanelli & Co., 17 SRR 1232, at
1234 (1977):
The fact that parties seek approval of their settlement does not . . . mean that the presiding
officer or the Commission must blindly approve and has no useful function to perform. Care

must be taken to insure that no violence is done to any statutory schemes involved especially
if there is a question concerning the applicability of Section 15 of the Act. ...

The statutory scheme to which the Commission had reference in Pierpoint
involved a possible agreement that required filing and formal approval under
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section 15 of the Act, i.e., a certain type of anticompetitive agreement among
carriers or other persons subject to the Act. In such cases, settlements may be
approved but they are subject to formal Commission processing under
section 15. See Plerpoint, supra; Massachusetts Port Authority v. Container
Marine Lines, 11 SRR 317, 40 (1969); American Export Isbrandtsen Lines,
Inc, 14 FM.C. 82, 89 (1970). Another statutory scheme which requires
special attention when settlements are submitted involves section :18(b)(3) of
the Act. While permitting compromise and settlement in complaint cases
alleging that carriers have overcharged in violation of that law, where the facts
are not readily ascertainable, the Commission has been careful to ensure that
the settlement is a bona fide effort to terminate a controversy and not a device
to circumvent the strict requirements of tariff law, See Organic Checmicals v.
Atlanttrafik Express Service, supra, 18 SRR at 1539-40,

The present case does not involve the complications which occurred in
connection with the section 15 and section 18(b)(3) cases described. This case
involves simply a compromise and settlement in which the problem presented
was to fashion a reasonable measure of monetary damages arising out of
discontinued practices which had been found to be unduly prejudicial and
unreasonable within the meaning of sections 16 First and 17 of the Act. There
is no concern that the settlement itself, which is not between two carriers or
other persons subject to the Act and which does not establish ongoing anti-
competitive conditions, need undergo section 15 processing. Moreover, there is
no tariff policy which comes into play under section 18(b)(3). The case may
therefore be evaluated under general principles favoring compromise and set-
tlement in which a major consideration is the fact that the parties, after lengthy
negotiations, have determined that whatever they could have achieved to vin-
dicate their respective positions by means of continued litigation would be
outweighed by the costs of such litigation and that the amount of settlement
to which both have agreed represents a satisfactory compromise and succeeds
in terminating a seemingly interminable proceeding.’ Considering furthermore
the extreme difficulty of identifying every “bumping” instance and every lost
job attributable to the Port over a period of more than three years, as well as
establishing a formula by which each compensable item of damages could be
identified, the merits of entering into a compromise and settlement become
more obvious, This case, therefore, falls into the customary pattern of the
typical settlement which the law encourages in order to terminate complicated
controversies and avoid wasteful litigation, Sec, e.g., Old Ben Coal Company
V. Sea-Land Service, Inc, 18 SRR 1085, 1091-1099 (1.D. 1978, F.M.C.
adoption, December 29, 1978) for a full discussion of these principles and
relevant case citations.

* In respect to the particular amount of dameges upon which the parties have agreed, the Commission has recognized that this
s a matter for the partles to determine. In Iniar Equip, Inc. v. Hugo Zanellt & Ca, supra, 17 SRR 1232 at 1234 (1977), it was
sated:

The amount of the settlement . . . is & matter for the parties to determine and the Comminsion has in the past recognized the
tradition. Sco Levatino & Sors, Inc. v. Prudential-Grace Lines, Inc., 12 SRR 1079, 1100-1102 (1.D.), affirmed in pertinent portion
by the Commision, 14 SRR 1301 (1974).
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CONCLUSION

On the basis of relevant principles of law governing compromises and set-
tlements and considering the nature of the settlement entered into by the
parties to this proceeding, I find, as in Old Ben, supra, that the settlement
agreement which the parties have submitted for approval as a means to termi-
nate this case is reasonable, violates no law or policy, and fully comports with
the Commission’s policy which strongly encourages settlements. Therefore,
subject to Rule 227(c), as amended,? the settlement is approved and this
comptaint case is discontinued.

(S) NoOrMAN D. KLINE
Administrative Law Judge

June 21, 1979

4 Rule 227(c). as amended, states as follows:

Whenever an administrative law judge orders dismissal of a proceeding in whole or in part, such order, in the absence of appeal,
shall become the order of the Commission 30 days after date of service of such order (and the Secretary shall so notify the parties),
unless within such 30-day period the Commission decides to review such order on its own motion, in which case notice of such
intention shall be served upon the parties, 46 C.ER. §502.227(c); General Order 16, Amdt. 26, served October 25, 1978.
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Docketr No. 79-7
PUERTO RIicO MARITIME SHIPPING AUTHORITY
V.

SEATRAIN GITMO, INC. AND
TRAILER MARINE TRANSPORT CORPORATION

NOTICE
July 27, 1979

Notice is given that the time within which the Commission could determine
to review the June 22, 1979 order of discontinuance of the Administrative Law
Judge in this proceeding has expired. No such determination has been made
and, accordingly, that order has become administratively final,

(S) Francis C. HURNEY
Secretary
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No. 79-7
PUERTO RicO MARITIME SHIPPING AUTHORITY
V.

SEATRAIN GITMO, INC. AND
TRAILER MARINE TRANSPORT CORPORATION

NOTICE OF WITHDRAWAL OF COMPLAINT
AND DISCONTINUANCE OF PROCEEDING

Finalized July 27, 1979

By complaint served February 5, 1979, the Puerto Rico Maritime Shipping
Authority (PRMSA) alleged that respondents Seatrain Gitmo, Inc. and
Trailer Marine Transport Company (TMT) had violated section 15 of the
Shipping Act, 1916, by entering into and carrying out an anticompetitive
agreement as a result of a charter of a barge from a company known as
Crowley Towing & Transportation Company to Seatrain Gitmo. PRMSA
sought a cease and desist order and reparation. Respondents generally de-
nied the allegations and asserted that the charter arrangement did not
constitute a section 15 agreement.

By letter dated April 23, 1979, counsel for respondent TMT advised that
settlement discussions had commenced. I instructed complainant to advise me
of the status of these discussions. See Order to Furnish Status Report Regard-
ing Possible Settlement, May 1, 1979. On May 30, 1979, counsel for PRMSA
advised me by letter that PRMSA had decided to withdraw its complaint on
the basis of representations of counsel for TMT that the charter in question
would expire on or about May 20, 1979, and that there was no expectation that
it would be renewed. PRMSA asserts, however, that all parties should under-
stand that its withdrawal is without prejudice to the filing of a new complaint
if respondents or related companies enter into similar charter arrangements in
the future. No other party has replied to the letter announcing withdrawal.

A complainant has a right to file a complaint and generally to withdraw it
if it sees no point in prosecuting it. I know of no doctrine of law that would
authorize me to compel PRMSA to continue litigation concerning the status of
an apparently expired charter agreement nor any principle of law that would

22 FM.C 37
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prevent PRMSA from filing a new complaint should a similar charter be

executed in the future.
Accordingly, in view of complainant’s decision to withdraw its complaint,

this proceeding is discontinued.

(S) NORMAN D. KLINE
Administrative Law Judge

June 22, 1979
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Docker No. 77-27

TRAILER MARINE TRANSPORT CORPORATION—
GENERAL INCREASE IN RATES

Docker No. 77-28

GULF CARIBBEAN MARINE LINES, INC.—
GENERAL INCREASE IN RATES

ORDER ADOPTING INITIAL DECISION ON REMAND
July 31, 1979

On December 19, 1978, the Commission remanded this proceeding to the
Office of Administrative Law Judges for further hearings after determining
that TMT’s rate increases in Docket No. 77-27 could not be found to be rea-
sonable without some inquiry into TMT’s debt/equity structure and the effect
of its through movement rates on its port-to-port rates. This proceeding is now
before the Commission upon its determination to review the Initial Decision on
Remand issued in this proceeding on April 18, 1979 by Administrative Law
Judge Thomas W. Reilly.

On remand, the Presiding Officer found that the record was sufficient to
allow a final determination as to the reasonableness of the subject rate in-
creases, in conformity with directives of the Commission. Although he found
the rates to be reasonable, sufficient evidence of such reasonableness was put
into the record only as a result of the salutary efforts of the Commission’s
Bureau of Hearing Counsel. In contrast the Presiding Officer specifically noted
that TMT had flatly refused to provide the information required by the Com-
mission as part of a “deliberate calculated strategy”.

Although the United States Court of Appeals for the District of Columbia
has found that the Commission does not have jurisdiction over joint through
rail-water rates to and from Puerto Rico, the right of the Commission to obtain
any and all information concerning the operations of regulated carriers reason-
ably necessary to carry out its regulatory functions was upheld. Trailer Marine
Transportation Corporation v. Federal Maritime Commission, 602 F.2d 379
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(D.C. Cir. 1979). In light of this decision, the Presiding Officer’s warning that
“it is a perilous course for a regulated carrier to refuse to divulge the requested
information” is completely supported by the Commission. Had an adequate
record for determination of the reasonableness of these rate increases not been
developed through the efforts of Hearing Counsel, they could well have been
held to be unlawful due to the failure of TMT to sustain its burden of proof
in this regard. See, Commonwealth of Puerto Rico v. Federal Maritime Com-
mission, 468 F.2d 872 (D.C. Cir. 1972).

Because sufficient evidence supporting the ultimate disposition of this case as
recommended by the Presiding Officer is contained in the record, his decision
will not be disturbed. In the future, any carrier’s refusal to comply with
Commission orders may cause adverse inferences to be drawn or result in the
imposition of appropriate legal sanctions.

THEREFORE, IT IS ORDERED, That the Initial Decision issued in this
proceeding is adopted; and

IT IS FURTHER ORDERED, That this proceeding be discontinued.

By the Commission.

(S) Francis C. HURNEY
Secretary
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No. 77-27

TRAILER MARINE TRANSPORT CORPORATION—
GENERAL INCREASE IN RATES

No. 77-28

GULF CARIBBEAN MARINE LINES, INC.—
GENERAL INCREASE IN RATES

Adopted July 31, 1979

The respondents in this remanded consolidated proceeding were found to have produced sufficient
additional evidence to meet their burden of proving that the new rates that went into effect
on August 29, [977 are just and reasonable within the meaning of § 18(a) of the Shipping
Act, 1916.

SUPPLEMENTAL INITIAL DECISION' OF THOMAS W. REILLY,
ADMINISTRATIVE LAW JUDGE

INTRODUCTION

Pursuant to the Commission’s December 19, 1978 Order of Further Investi-
gation (OFT), this is the Initial Decision On Remand which the Commission
directed be served after additional proceedings conducted under an accelerated
schedule.

This consolidated proceeding was originally instituted on June 30, 1977 to
determine whether identical (10.4%) rate increases filed by both Respondents
are just and reasonable under §18(a) of the Shipping Act, 1916 (46 U.S.C.
§817(a)). The increases, initially suspended by the Commission, eventually
became effective on August 29, 1977, The Initial Decision found, in essense,
that the Respondents had sustained their burden of proving that their rate
increases were just and reasonable, as being based on a legitimate need for
additional revenue. Although no party filed exceptions to that Initial Decision

! This decision will b the decision of the C ission in the ab of review thereof by the Commission (Rule 227, Rules
of Practice and Procedure, 46 C.F.R. §502.227),
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(served June 27, 1978), the Commission reviewed sua sponte and concluded
that a finding of reasonableness could not be made on the then-existing record.
Because Trailer Marine Transport Corporation, Inc. (TMT) began offering
through-movement service during the test period involved in the original pro-
ceeding (as evidenced by tariffs on file with the 1.C.C. of which the Commission
took official notice) but failed to mention this in its direct case, the Commission
remanded for consideration of the relationship between TMT’s through move-
ments and its port-to-port service.

The second area remanded for further investigation was the methodology
used to determine the reasonableness of TMT's and GCML's (Gulf Caribbean
Marine Lines, Inc.) new rates. The Commission stated in its OFT that: “The
method used to determine whether the proposed rates of both TMT and
GCML are reasonable also appears to be incomplete. No rate of return was
computed on the equity portion of the rate base of either carrier. Only the rates
of return on total capital were used in arriving at the conclusion that the returns
were not unreasonable in comparison with other U.S. businesses. . . .”

After the issuance of the Commission’s OFI, the remanded proceedings
formally commenced with a Prehearing Conference in Washington, D.C. on
January 9, 1979, at which a schedule was worked out (later slightly revised).
The parties ultimately agreed that no oral hearing would be necessary (consis-
tent with the Commission’s directions in this regard). The official record for
decision in this remanded proceeding consists of the following:?

(1) Respondent’s Direct Case, filed January 30, 1979;

(2) Hearing Counsel’s Interrogatories to Respondents, January 12, 1979;

(3) Respondent’s Replies to Hearing Counsel’s Interrogatories, January 30,
1979; '

(4) Depositions of William F. Roush, Craig A. Wallace & Donald C. O'Malley,
February 1, 1979;

(5) Testimony of Robert A. Ellsworth, February 16, 1979;

(6) Affidavit of Robert A. Ellsworth, March 14, 1979.

The first five of the foregoing documents were submitted by Hearing Counsel
on March 2, 1979 in connection with a Motion To Admit Evidence, which
motion is hereby granted. (There was no opposition or reply to the motion by
any other party.) The sixth was separately submitted on March 14, 1979, also
with no opposition, and likewise it is admitted in evidence. In addition to the
evidence, the parties filed the following briefs:

(a) Respondent’s Opening Brief, March 2, 1979;

(b) Hearing Counsel’s Opening Brief, March 9, 1979;

(¢) Respondents’ Reply Brief, March 16, 1979;

(d) Hearing Counsel's letter of March 19, 1979, disclaiming need for reply.

* Proposed testimony of Thomas L. Farmer, dated Feb. 16, 1979, was initlally submitted by Hearing Counsel and lator
withdrawn by explanatory letter of March 9, 1979 (together with an affidavit from Me. Farmer outlining the circumstances of the
withdrawal of his testimony). It should be noted that Mr. Farmer also submitted earlier testimony in the first phaso of this
proceeding (January 1978), but I do not desm the subsequent events to have impaired in any way the validity of his earlier
taatimony.
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DiscussioN

I. The Effect Of TMT’s Through-Movement Rates On Its Port-to-Port Rates

The Commission in its OFI questioned TMT’s allocation of 100% of its rate
base and expenses to port-to-port cargo in its G.O. #11 submissions which
comprised TMT’s direct case in the original proceeding. TMT began offering
through-movement service during the test period but did not mention this fact
in its direct case,® making no mention of any other cargo being carried on its
vessels nor offering any explanation why portions of its rate base and expenses
should not be allocated to the through-movement cargo. Thus, the Commission
concluded that: “A finding that the all-water rates are reasonable cannot be
made without reliable information as to the effect of TMT’s through movement
rates on its port-to-port rates” (OFI, 2-3). GCML does not participate in any
through-movement rates, thus only TMT is concerned with this portion of the
Commission’s OFL*

Hearing Counsel’s proposed witness Thomas L. Farmer made an on-site re-
view of the Respondents’ work papers at the corporate offices of the parent
corporation, Crowley Maritime Corporation {Crowley), in San Francisco; how-
ever, Mr. Farmer’s testimony has been withdrawn (supra, fn.2} so that his
testimony cannot and will not be relied upon or used in any way in this decision.

In addressing this first issue, the Respondents refused to supply any specific
commodity data or through rate division data (ocean portion, etc.) either on
their own as part of their direct case or support therefor, or in response to
Hearing Counsel’s Interrogatories. This was a part of the Respondents’ deliber-
ate calculated strategy first explicitly announced at the January 9, 1979 Pre-
hearing Conference,’ despite their acknowledgement that they had the burden
of proof in this proceeding. The Commission expressly stated on pages 2
and 3 of the OFI that: “The ‘rate divisions’ of the through rate received by the
ocean carrier are relevant to a determination as to the reasonableness of TMT’s
all-water rates . ...” (and) “Initially, there must be an examination of the
comparative levels of the water division of the through rate of the port-to-port
rate.” In view of those statements, it is a perilous course for a regulated carrier

3 Responding to the C ission's OFI criticism for ignoring TMT's through-movement cargo in its criginal direct case,
Respondents now assert that it did not segregate revenues in the test year because at that time TMT did not know when, or even
if, it would get a joint rail-water tariff adopted for filing at FMC or ICC, and even if it did, Respondents believed that the initial
benefits of the tariff would be minimal for at least a year until it gained general acceptance and use. Resp.Dir.Case, at 3. TMT
further asserts that historical facts now prove that the “omission was ingless” L the t of revenue derived from
through-movement cargo “does not meet the criteria of Part 512.6(c).”

* Both in response to an Interrogatory of Hearing Counscl and in their Direct Case, Respendents state that GCML does nor
offer through service,

% See page 3, fn.2 of Hearing Counsel's Opening Brief; also statements of Mr. Roush at Prehearing Conference, tr.d and 6:

[i)t is cur position . . . that we will show that the through rated traffic represents a very small portion of the traffic in total . ..
which represents so small a portion that the regulations do not provide that we have to segregate that portion of traffic. (trd.}

[wle will not reveal any data that would give the Commission any insight as to what the ocean divisions are on the through
rates. (tr.6.)

See also TMT's argument on pages 2-4 of Respondents' Direct Case as to why the Commissicn does not need, nor its Regulations
require, the production of such further data. Also sec Respondents’ refusal to answer Hearing Counsel's Interrogatory #46, using
assertion: “This information is not y U0 prove bi of r * rates,” Cf., OFI, at page 3 (tast full sentence)
and fn.3.

P
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to refuse to divulge the requested information. As pointed out in my Janu-
ary 22, 1979 Ruling On Motion For Clarification, the fact that data requested
by a regulatory agency deals with partly regulated and partly unregulated ac-
tivity is no valid objection to that agency’s request for such data.® Respondent’s
reliance on what the Commission ordinarily requires in carrier’s regular reports
under Part 512 of the Commission’s Regulations (46 C.F.R. §512) is equally
inappropriate, having no relevance to what the Commission may require in a
general rate increase proceeding.’

Nevertheless, Hearing Counsel did not pursue the issue of adamant refusal
to turn over data in the form requested by Hearing Counsel® and suggested by
the Commission in its OFI, Hearing Counsel now joins with Respondents in
asserting that the material supplied should be sufficient for the Commission to
reach a decision in this limited remand proceeding. Respondents point out in
their Direct Case that while Part 512 is not directly applicable here, it does
constitute an indication that revenues from other sources which comprise less
than 5% of the revenues from the service over which the Commission has ju-
risdiction are not considered significant by the Commission with respect to
requiring regular financial reports for such service (Resp,Dir.Case, at 2-3).
Specifically, Respondents point to 46 C.F.R. § 512.6(c) as clearly dealing with
only “gross revenue” when referring to revenue from “other cargo,” and make
the argument that the most that is required by Part 512 is to segregate
“revenue and expenses” within the “Service” only If the gross revenue of
“other cargo” exceeds 5% of the gross revenue from the “Service.” TMT in the
test year had port-to-port revenues of $53,332,000 compared to through-
movement revenue of $1,647,000. Thus, TMT’s “other cargo” produced only
3.0% of the gross revenue of the service and therefore, Respondents argue,
there is no substantial reason to require a segregation of revenue and expenses
for such a relatively insignificant amount of “other cargo.” Respondents fur-
ther showed, using August 1978 as an example, that through-movement cargo
produced more revenue than expenses and thus could not be a burden on
port-to-port traffic.’

Hearing Counsel tested Respondent’s conclusions through Interrogatories,
requests for production of documents and oral depositions of three company
officials. Based on this investigation, Hearing Counsel concluded that they have
no basis to argue that TMT’s through movement service places any financial
burden on its all-water service. The answers of Respondents’ officials to depo-
sition questions on transcript pages 29-38'° add specific details of the nature
of the through-movements, how billings are recorded and determined, and

¢ See ICC v. Goodrich Transit Co., 224 U.S. 194, 211, 215-16 (1912), ¢ited and excerpted at page 3 of the above Janu-
ary 22 Ruling; see also discussion on pages 2-6 of same Ruling.

* See abso Hearing Counsel's remarks on G.O. #11 epplicabllity and ad of R dents in refusing to produce data
specified by the Commisalon, Prehearing Conference transcript, 6-7.

3 Seo fn.2, at 3 of Hearing Counsel's Opaning Brief.
* Respondents’ Direct Case, at 4-5.
10 All 3 depositions are bound together under cover titled “Depomition of William F. Roush.”




GENERAL INCREASE IN RATES 45

where the figures that Respondents used in their Direct Case originated."' On
pages 8-9, Mr. Roush explained the source for and calculations made in
determining the revenue produced for the through-movement.

I1. The Method Used To Determine Reasonableness Of Rates

In the Commission’s OFI, the Commission found that the parties’ use of rate
of return on total capital to determine reasonableness of rates was “incom-
plete.” As stated by the Commission:

No rate of return was computed on the equity portion of the rate base of either carrier. Only the
rates of return on total capital were used in arriving at the conclusion that the returns were not
unreasonable in comparison with other U.S. businesses. The rate of return on equity was not
determined because “the respondents’ complex corporate structure made this impossible™. . . .

[I]f such a critical analysis can be avoided by carriers which happen to have a *compiex corporate
structure” there exists the possibility that important aspects of their financial structure regarding
the effect of debt management on profitability may go unexamined. When the financing structure
of a subsidiary is unusually complex, an acceptable alternative may be the use of the debt-equity
ratio and imbedded debt rate of the parent corporation in calculating the respective rates of return.

OFI at 4-5.

Once again, as in responding to the first remanded issue, the Respondents
declined to present the Commission with the analysis it requested, arguing
instead that they should not be required to make such analysis. This argument
is repeated in Respondents’ Direct Case {at 5-8). Respondents argue that only
the G.O. #11 accounting methodology should be employed in determining the
rate of return unless “the application of such rules and regulations create
unreasonable results” (citing 46 C.F.R. §512.3(g))."* Respondents cite the
decision in Sea-Land Service, Inc.—Gen. Increase in Rates, etc., Docket
#71-53, 13 SRR 907, 921 (1973), as supporting their position.'* However, 1
find nothing in that decision that in any way constricts or limits the Commis-
sion in its discretion to choose the most appropriate accounting methedology
for use in a particular rate proceeding.

Even though the Respondents did not present debt and equity data in their
Direct Case, Hearing Counsel points out that they did provide sufficient infor-
mation to the staff expert witness, Dr. Robert Ellsworth of the FMC Bureau
of Industry Economics, so that he could make the analysis required by the

' In its Direct Case, Respondents testify that through-movement cargo cannot burden its all-water cargo because the revenue
produced from the through-rate division exceeds the related fully-distributed expenses. For the most current 12-month period
available to TMT (through Nov. 30, 1978), total expenses were $39,814,099. During this same period, TMT handled 37,500
forty-foot trailers. That resulted in average expense per trailer of $1,061.71, Using the August 1978 example (the month chasen
by Hearing Counsel in its Request for Documents), the revenue from the 347 through-movement trailers was $405,615—an
average revenue of $1,168.91 per trailer. Thus, the through-movement cargo produced 2 margin over expenses of $107.20 per
forty-foot trailer, ergo, no expense burden on the port-to-port traffic. Resp.Dir.Case, at 4-5.

7 R d further d that no ble resuits oceur by using G.O. #11 accounting methodology. “Respondents
should not be subject to the uncertainty of submitting a financial report based on GO 11 requirements and having it judged by
another accounting methodology. The mathematical exercises sought to be engaged in by the Commission serve little practical
purpose as GO 11 makes provision for the inclusion in the rate base of the cost, less depreciation, of the assels used in the tradc.”
{Res.Dir.Case, at 6.)

'* That decision, though cited as a st of the Ci ission in Respondent’s Direct Case, was actually a decision of Admin-
istrative Law Judge Herbert K. Greer in a proceeding that was ultimately discontinued by the Commission on March 18, 1975
b two other p dings were expected to deal with key issues from the Docket #71-53 proceeding. See 14 SRR 156% (1975).
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Commission. His analysis is set forth in his testimony'* and is directed to the
following areas: (a) rates of return on equity, (b) fair (maximum) rates of
return on equity, (¢) debt and equity ratios, and (d) tax savings arising from
interest payments as a deductible expense. Again, as in the original proceeding,
the ultimate conclusion as to reasonableness of the new rates is based upon a
comparison with average rates of return for U.S. corporations, including a
comparison with transportation industries as well as in “all industries,” and also
includes consideration of risk factors for TMT and GCML.

Dr. Ellsworth disagrees with the Respondent’s argument that the Commis-
sion should utilize the same hypothetical debt and equity ratio concept that the
CAB uses, but beyond that his analysis leads him to conclude that the general
rate increases of TMT and GCML are reasonable when viewed in the light of
the carriers’ rates of return.

Dr. Ellsworth’s analysis established embedded debt costs (8.32%: TMT,
8.57%: GCML) and then following the Commission’s suggestion, used the debt
and equity structure of the parent corporation (Crowley Maritime Corporation
or CMC) as an indicator of the debt and equity structures for TMT and
GCML. From this, the analysis proceeds to calculate rates of return on equity.
After including the post-tax effect of the revenue TMT earned from its joint
rail/water service, TMT yields a rate of return on equity of 12.34% and a
10.04% return on rate base. Dr. Ellsworth calculates that GCML should have
realized a negative return on equity of —2.61% and a positive 3.75% return on
rate base. (The negative return on equity results from the cost of meeting the
imbedded debt being greater than the net income before interest.)

Dr. Ellsworth then determined what the maximum fair rate of return would
be for the Respondents. Before arriving at that conclusion, he first details
several factors he considered (Ellsworth, 8-16). Dr. Ellsworth calculates that
TMT and GCML would be entitled to a maximum fair rate of return of 15%.
Therefore, based on the documentation submitted and his analysis thereof, he
concludes that the Respondents’ new rates reflecting the new general rate
increases are just and reasonable,

CONCLUSION

I find that based upon the additional evidence submitted in this remanded
proceeding (including staff analysis thereof) the Respondents’ new rates incor-
porating their new general rate increases are just and reasonable within the
meaning of §18(a) of the Shipping Act. 1916 (46 U.S.C. §817(a)).

(S) THoMmas W. REILLY
Administrative Law Judge
WASHINGTON, D.C.
April 17, 1979

“ See also explanatory affidavit of Dr. Ellsworth dated March 14, 1979,
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SPecIAL DockeT No. 606

APPLICATION OF SEA-LAND SERVICE, INC. FOR
THE BENEFIT OF NEPERA CHEMICAL, INC,

REPORT AND ORDER ADOPTING INITIAL DECISION
August 8, 1979

BY THE COMMISSION: (Richard J. Daschbach, Chairman, Thomas
F. Moakley, Vice Chairman; James V,
Day and Leslie Kanuk, Commissioners)

Sea-Land Service, Inc. filed an application pursuant to section 18(b)(3) of
the Shipping Act, 1916 (46 US.C. §817), requesting permission to waive
$42,569.90 and refund $280.00 in freight charges to Nepera Chemical, Inc., in
order to give effect to a rate negotiated between the parties but not filed in the
appropriate tariff prior to shipment.

Administrative Law Judge Norman D. Kline rendered an Initial Decision
denying the application on the ground that Sea-Land had failed to file a
corrected tariff rate which conformed to the negotiated rate. Judge Kline based
his decision upon the Commission’s holding in Munoz v Cabrero v. Sea-Land
Service, Inc., 17 SR.R. 1191 (1977), that secton 18(b)(3) absolutely requires
the carrier, prior to applying for refund or waiver authority, to file a new tariff
reflecting the intended tariff upon which a refund or waiver is to be based. Here
he found that the new tariff filed by Sea-Land will result in a charge to Nepera
of $18.25 per container more than the negotiated rate.

Sea-Land filed Exceptions to the Initial Decision arguing that the difference
between the negotiated rate and the rate filed must be regarded as de minimis
and, therefore, not a jurisdictional defect. Sea-Land’s Exceptions admit that
there is a variance between the negotiated rate and the rate filed, but argue that
it results merely from the conversion from the rate negotiated in pounds to the
rate filed in tons and the load factor of the particular commodity.
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DiscussioN AND CONCLUSION

The rate negotiated between Sea-Land and Nepera and the rate filed by
Sea-Land pursuant to its application are clearly at variance. The rate filed
would result in a charge to Nepera greater than the rate negotiated.

The Commission held in Munoz, supra, at 1193, that:

Section 18(b){3) requires that prior to applying for a refund or a waiver the carrier file a new tariff
upon which *“such refund or waiver will be based.” When read in conjunction with the statements

in the House and Senate reports, it is clear that “the new tariff” is expected to reflect a prior
intended rate, not a rate agreed upon after the shipment.

[T]he authority granted by P.L. 90-298 to depart from the rigid requirements of Section 18(b)(3)
of the Act and to make a rate applicable retroactively is strictly limited and in our opinion would
not extend to approve a rate which was never agreed upon or intended to be filed.

No argument has been advanced that would justify a modification of that
holding. Munoz reflects Congress’ intention that the requirements of section
18(b)(3) special docket applications be strictly applied. A strict application
does not allow even for a de minimis exception.

THEREFORE, IT IS ORDERED, That the Exceptions to the Initial Deci-
sion of Sea-Land Service, Inc, are denied; and

IT IS FURTHER ORDERED, That the Initial Decision served April 23,
1979 is adopted and made a part hereof; and

IT IS FURTHER ORDERED, That this proceeding is discontinued.

(S) Francis C. HURNEY
Secretary
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SpPeCIAL DoOcKET No. 606

APPLICATION OF SEA-LAND SERVICE, INC. FOR
THE BENEFIT OF NEPERA CHEMICAL, INC.

Adopted August 8, 1979

Application for permission to waive and refund portions of freight charges denied.

Carrier applicant failed to publish specific commodity rate on a particular commodity after
cancelling and republishing its tariff although its solicitor had indicated to the shipper that
the specific rate would be carried over into the new tariff. This situation may have resulted
in a tarifl error of a clerical or administrative nature or constitute an inadvertence in failing
to file a new tariff, However, the application is fatally defective because the carrier, in filing
the new conforming tariff prior to filing the application, as required by law, filed a rate
different from that quoted to the shipper and from the rate which had been published in the
previous tariff,

Since the application was filed on the very last day permitted by law, it was too late to reject the
application so that carrier could file a corrected, conforming tarifl and new application.

INITIAL DECISION' OF NORMAN D. KLINE,
ADMINISTRATIVE LAW JUDGE

This is a special-docket application filed by Sea-Land Service, Inc. (Sea-
Land), seeking permission to waive a total of $42,569.90 and refund $280.00
in freight charges for the benefit of the shipper, a company known as Nepera
Chemical, Inc., located in Harriman, New York. Sea-Land seeks this permis-
sion in connection with two shipments of a liquid chemical known as “beta
picoline™ carried in tank containers on the SEA-LAND GALLOWAY, which
sailed cut of Port Elizabeth, New Jersey on June 10, 1978, bound for the port
of Barcelena, Spain. The first shipment consisted of two containers in which an
aggregate of 73,680 Ibs. of “beta picoline” were carried. The second shipment
consisted of three containers in which an aggregate of 108,820 lbs. of this
commodity were carried.

! This decision will b the decision of the Ci isgion in the abx of review thereof by the Commission (Rule 227, Rules
of Practice and Procedure, 46 CF.R, §502,227),
". 1 This commuodity is referred to as “picaline” in Sea-Land’s tariffs but as “picoline” in Sea-Land's shipping decuments, letters,
‘wnd application. According to Webster's Third New International Dictionary at 1711, the correct spelling is “picoline” and “beta
picaline™ is a liquid used in making nicotinic acid. Sea-Land ought to correct the spelling in its tariff.
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The application was mailed from Sea-Land’s headquarters in New Jersey on
December 7, 1978, exactly 180 days after the date of sailing, and is under
consideration in accordance with the special-docket provisions of section
18(b)(3) of the Shipping Act, 1916 (the Act), and the procedures established
under Commission rule 92(a), as amended. The sworn application is well
documented with affidavits, inter-office memoranda, letters, bills of lading,
freight bills, pertinent tariff pages, and a calculation of freight charges as billed
and collected from the shipper on each of the shipments. All of this evidence
appears to make out a case for the relief requested on the basis of tariff error
of a clerical or administrative nature as well as inadvertence on the part of the
carrier to file an intended rate prior to the time of the shipments in question
as described in greater detail below. However, because the new tariff which
Sea-Land filed to correct its error does not conform to the prior intended rate
and because the application was filed on the very last day permitted under the
applicable law and regulations so that a new filing is impossible, the application
must regrettably be denied,

FACTUAL BACKGROUND

This case involves the failure of Sea-Land, when canceling a previous tariff
and republishing a new tariff, to continue to publish in the latter tariff a specific
commodity rate on “beta picoline” although Sea-Land’s sales representative
had indicated to the shipper that such rate would be continued in the later
tariff.

The well-documented materials which Sea-Land has appended to its applica-
tion tell the following story. Prior to December 31, 1977, Sea-Land had pub-
lished commeodity rates from U.S. North Atlantic ports to ports in Spain in its
Freight Tariff No. 166 (FMC-43). That tariff had contained a rate on *“Pica-
lines, refined, mixed” of $6.85 per hundredweight, minimum 40,000 lbs. per
container. Tariff No. 166, Item 9140, On December 31, 1977, Sea-Land
cancelled this tariff and published a new tariff for tank trailers, namely Tariff
No. 232 (FMC No. 104). This new tariff failed to publish a specific commedity
rate for “picalines.” Before the new tariff had been published, however, a
Sea-Land sales representative, Mr. Karl Douglass, had requested Sea-Land’s
Pricing Department to continue the old rate of $6.85 per hundredweight,
minimum 40,000 Ibs. in the new tariff and, furthermore, Mr. Douglass had
notified the shipper, Nepera Chemical Corp., that this old rate would be
continued in the new tariff, by letter dated December 6, 1977. Somehow,
however, the Pricing Department, which apparently did not know of these
representations made to the shipper, did not cause a transfer of the old rate to
the new tariff. The result was that when the shipments of “Beta Picoline” were
carried on June 10, 1978, there was no specific rate for that commeodity and the
cargo, N.Q.S. rate for liquid (non-hazardous), a higher rate of $631.25 per ton
of 2240 1bs., minimum 40,000 Ibs, per tank, was considered by Sea-Land to be
applicable, Tariff No. 232, Item 10, 12th Rev. page 5.

Upon learning that the shipments were rated on the basis of the Cargo
N.O.S. rate, Sea-Land’s Pricing Department requested the Tariff Publicatiors
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Department to publish a specific commodity rate for this item. This was done.
Effective June 21, 1978, only 10 days after the sailing, Sea-Land by telex filing,
publsihed a rate on “Beta Picaline, in tanks” of $162.25, minimum 17 WT per
tank container. Tariff No. 232, 6th Rev. page 5-A. Although the shipments
were rated on the higher Cargo N.O.S. rate basis, the shipper did not actually
pay the amount so rated. On the first shipment of two containers, the shipper
paid $280.50 more than the freight charge which would be payable under the
new rate of $162.25 per WT, minimum 17 WT. On the second shipment of three
containers, the shipper actually paid $.25 less than the freight which would be
payable under the new rate. Sea-Land wishes to retain only the total amount
of freight calculated on the basis of the new $162.25 rate and if the application
is granted, would in fact be refunding $280.25 to the shipper and would be
waiving any amount of freight over a total of $13,791.25, which are the total
freight charges calculated on the basis of the new $162.25 per ton rate which
Sea-Land wishes to apply retroactively to the shipments. See “Calculation of
Freight Charges on Shipments of Picolines from Elizabeth, N.J.,” Ex. 7. The
amount of the waiver would be over $42,000.

DiscussioN AND CONCLUSIONS

As mentioned, this is a special-docket application filed under the provisions
of section 18(b)(3) of the Act, as amended by P.L. 90-298. It has been recog-
nized in numerous special-docket decisions of the Commission that this law is
remedial and equitable in nature and is designed to relieve shippers of financial
harm which would fall on them because of carrier error in tariff publishing and
filing. See, e.g., D. F. Young, Inc. v. Cie. Nationale Algerienne de Navigation,
18 SRR 1645 (1979); Ghiselli Bros. v. Micronesia Interocean Lines, Inc.,
13 F.M.C. 179, 182 (1970);, Hermann Ludwig, Inc. v. Waterman Steamship
Corporation, 18 SRR 383, 385 (1978); Westinghouse Trading Co. Division of
Westinghouse Electric Corp. v. American Export Lines, Inc., 18 SRR 570,
572-574 (1978). Nevertheless, it is also well established that although the law
is based on equitable principles, applications for relief must show that a bona
fide error of the type contemplated by the law occurred and that certain other
conditions have been met. For example, applications do not qualify for relief
even under this remedial statute if a zealous solicitor makes unauthorized
representations to a shipper which the carrier never intended him to make or
if a rating clerk misreads a tariff or misquotes a rate in a tariff and the carrier
never intended its tariff to conform to the unauthorized or mistaken quotation.
See Farr Co. v. Seatrain Lines, 17 SRR 1463, 1467-1469 (1.D. 1977); 18 SRR
369 (F.M.C. 1978) and the legislative history to P.L. 90-298 cited in 17 SRR
at 1467 n. 6. Equitable though this law may be, the advocates of the law made
clear to Congress that if the Commission obtained the authority to grant special-
docket applications it would act carefully to guard against rebating and would
not treat these applications as matters to be rubber stamped. See remarks of
Mr. John Mahoney and Chairman Harllee to the House Subcommittee on
Merchant Marine and Fisheries cited in 17 SRR at 1467 n. 6. These remarks
in the legislative history furthermore demonstrate the important fact that
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carrier intent to file a conforming tariff prior to shipment was considered
necessary. Mr. Mahoney, a spokesman for the bill, even stated that “[i]f the
Commission gets this power, it must be made clear that carriers and shippers
alike will have a very heavy burden to show good cause for relief under these
conditions.” Hearings, at 103, cited in 17 SRR at 1467 n. 6. Chairman Harllee
concurred with Mr. Mahoney’s sentiments. Furthermore, the Chairman as-
sured the Subcommittee that the proceeding would be carefully examined by
an Administrative Law Judge (then called hearing examiner) to ensure that the
applicant had established the fact that there has been a bona fide mistake. See
colloquy between Chairman Harllee and Congressman Edwards. Hearings on
H.R. 9473 before the Subcommittee on Merchant Marine & Fisheries, 90th
Cong,, st Sess., Sen, No. 90-11 (1967), at 88.

In addition to the above, it is clear that there are certain jurisdictional
prerequisites which cannot be waived and which every applicant must meet be-
fore the Commission can grant the relief requested. Among them are the re-
quirement that the application be filed no later than 180 days after date of
shipment and that the new tariff showing the rate on which relief is based be
filed before the application is filed.’

In this case, although not entirely free of doubt, it appears that there was an
error in Sea-Land’s new tariff published after December 31, 1977, because
Sea-Land forgot to continue publishing the commodity rate on “picalines”
which had appeared in its previous tariff. It also appears that Sea-Land may
have inadvertently failed to publish this commodity rate in its later tariff
because of a failure of communication between the solicitor who represented to
the shipper that the old rate of $6.85 per hundredweight would be continued
in the new tariff and Sea-Land personnel authorized to make good on his
quotation, I qualify these findings because of the fact that it is not clear that
Sea-Land conceived the intent to continue the old rate in the new tariff prior
to the time of the shipment since the official, Mr. Kenneth D. Nenart, who
apparently had authority to back up the sales representative and cause the old
rate to be published in the new 1978 tariff was unaware of the quotation made
to the shipper when publishing the new tariff and states that “had he known
of the quotation made by K. Douglass to Nepera Chemical, [he] would have
published same in the applicable tariff to protect booking made.” Affidavit of
Kenneth D. Nenart, Assistant Pricing and Conference Manager-Mediterranean
Service of Sea-Land Service, Inc.

Although prior conceived intent by a carrier has been found to be a required
element before the Commission could conclude that there was an inadvertent
failure to file a tariff,* had there been no jurisdictional defect otherwise in the
application, this application could have been granted perhaps by finding that
the later ratification by Mr. Nenart of the original quotation demonstrated a

! Section 18(b)3) of the Act authorizes the Commission to grant special-docket applications but, among other thinga, provides
that “the common carrier by water in foreign commerce . . . has, prior to applying for authority to make rsfund, filed a now tariff
with the Federa] Maritime Commission which seta forth the rate on which such refund or waiver would be based” and provided
that “gpplication for refund ot waiver must be filed with the Commisslon within one hundred and eighty days from the date of
shipment.”

¢ See Munos y Cabrero v. Sea-Land Service, Inc, 17 SRR 1191 (1977), and the legisiative history discussed in Farr Ca
v. Seatrain Lines, supra, 17 SRR at 1467 n, &,
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policy of Sea-Land of backing up its sales solicitors, thereby establishing intent
to publish the quotation in its later tariff. Cf. D. F. Young, Inc. v. Compagnie
Nationale Algerienne de Navigation, 18 SRR 1645 (1979).°

However, it is not necessary to decide whether such a ratification by
Mr. Nenart establishes either error in republishing Sea-Land’s later tariff
because of administrative or clerical error or inadvertent failure to file the
quoted commodity rate in the later tariff. The reason for this statement is that
the application shows that Sea-Land has failed to meet a requirement imposed
by law, which requirement cannot be waived, and furthermore, that this fatal
defect in its application cannot be cured because the application was not filed
until the very last day permitted under the law.

The fata} defect relates to the second condition imposed by the applicable
law. Thus, in pertinent part, section 18(b)(3) permits the Commission to grant
applications “Provided, further, That the common carrier by water in foreign
commerce or conference of such carriers has, prior to applying for authority to
make refund, filed a new tariff with the Federal Maritime Commission which
sets forth the rate on which such refund or waiver would be based....”
46 U.S.C. §817(b)X3). In this case, the application was filed, as I found above,
on December 7, 1978, exactly 180 days after date of sailing. Prior to the filing,
on June 21, 1978, only 11 days after sailing, Sea-Land filed its new tariff. The
new tariff did indeed publish a specific commodity rate on “Beta Picaline, in
tanks.” However, consider the new rate that was published. This rate was not
the previous rate which Sea-Land’s sales representative had quoted to the
shipper in his letter dated December 6, 1977. Nor was it the rate to which any
of Sea-Land’s officials referred in the several internal memoranda attached to
the application. See Memo from Douglass to Nenart, November 30, 1977,
Memo from Cash to Nenart, same date; letter from Douglass to Ms. Edith
Soderberg, c/o Nepera Chem., December 6, 1978. The rate to which all of
these gentlemen referred was $6.85 cwt min. 40,000 Ibs.” This was the exact
rate previously published in the earlier tariff which Sea-Land had canceled.
Tariff No. 166, Item 9140, This was also the quotation which Mr. Douglass
made to the shipper, which quotation, as noted, Mr. Nenart states that he
“would have published same in the applicable tariff to protect booking made.”
Affidavit of Kenneth D. Nenart; letter of Mr. Douglass to shipper, dated
December 6, 1977.

But what was the actual rate which Sea-Land published in its new tariff for
“Beta Picaline, in tanks?” This new rate, as noted, was $162.25 per weight ton
of 2240 Ibs., minimum 17 WT (weight tons). Tariff No. 232, Item 78, Ex. 6.
Is this latter rate the same as the earlier rate which had been quoted to the
shipper and which Mr. Nenart would have carried over into the later tariff? In
its application Sea-Land explains this obvious change in numbers by stating

3 In D. F. Young, the Commission granted a special-docket application when it was shown that a carrier member of a conference
conference had agreed upon a rate with a shipper but had neglected to bring the matter to the conference’s attention prior to
hi 5o that the conle could publish the agreed rate in the applicable tariff. Although the conference did not know of
the carrier’s iations prier 1o shi when it learned of the negotiations, it voted to file the corrective tariff after the shipment
had taken place, in effect ratifying the rate agreement of its member carrier. The Commission found that there was an error in
the conference's tariff of a clerical or administrative nature at the time of shipment although the conference never knew of its

member's agreement with the shipper at that time.

2 FMC.
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that “[i]n publishing the new item, the previous rate of $6.85 per cwt. as shown
in Sea-Land Tariff No. 166 was converted to the per ton basis and the min-
imum of 17 weight tons reflected the load factor of this commodity. This
conversion represents a difference of $18.25 per tank.” Application, third page,
paragraph D, Had the new rate merely been an arithmetic conversion from
hundredweight to tons with no.change in minimum weight requirement, in
substance it would have conformed to the earlier tariff rate and to the quotation
made to the shipper by Mr. Douglass. But, as even Sea-Land notes, the new
rate makes a substantive change, in effect amounting to an increase in freight
charges of $18.25 per container.

Arithmetically, a rate of $6.85 per hundredweight simply does not convert
to $162.25 per ton of 2240 lbs. Rather it converts to $153.44.* Furthermore,
when the complete rate is considered by taking into account the 40,000 Ibs.
minimum for the earlier rate.and the 17 weight ton minimum for the later rate,
the discrepancy is further compounded, 40,000 1bs, converts to 17.86 long tons,
not 17 tons. Thus, the total freight charge per container for the earlier rate
amounts to $2,740 whereas the charge as per the latter rate amounts to
$2,758.25.7 The difference, as Sea-Land itself noted, is $18.25 per container.
Thus, if the shipper was quoted and expected to be charged only $2,740 per
container on the basis of the earlier rate, under the new tariff which Sea-Land
later filed and on which it bases this application, the shipper will be charged
$2,758.25 per container. Perhaps in numbers the difference is not significant.
However, under governing law, the difference is greatly significant. The prob-
lem is that a carrier cannot quote one rate to a shipper and then file another
rate which does not conform to the quoted rate nor to the understanding
between shipper and carrier and seek to apply this later nonconforming rate
retroactively to the shipment in a special-docket application. Such a change in
the later tariff filed prior to the application is fatal to the application. Such is
the current law. In Munoz y Cabrero v. Sea-Land Service, Inc., 17 SRR 1191
(1977) the application was denied on precisely those grounds. In that case,
Sea-Land had agreed to carry a shipment at a rate of $44 W /M instead of the
higher rate provided in its tariff but failed to file the agreed rate prior to the
shipment. Later, Sea-Land filed the corrective tariff prior to its special-docket
application. However, the corrective tarifl published a rate of $40 W /M, not
the agreed rate of $44 W /M. The application was therefore denied. The Com-
mission explained why it was forced- to deny as follows:

Section 18(b)(3) requires that prior to applying for a refund or a waiver the carrier file a new tariff
upon which “such refund or waiver will be based.”” When read in conjunction with the statements

in the House and Senate reports, it is clear that “the new tariff” is expected to reflect a prior
intended rate, not & rate agreed upon after the shipment.

While we recognize that should the application be denied the consequences of the carrier’s consecu-
tive errors would fall upon the shipper, nevertheless the authority granted by P.L. 90-298 to depart
from the rigid requirements of Section 18(b)(3) of the Act and to make a rate applicable retro-

s % X 56,85 equals $153.44,

7 §6,8% X 400 equals §2,740.
$162.25 X 17 equals $2,748.25.

54 2 FM.C.
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actively is strictly limited and in our opinion would not extend to approve a rate which was never
agreed upon or intended to be filed.

17 SRR at 1193.

The same type of situation has occurred recently in another special-docket
proceeding. Special Docket No. 583, Owens Illinois Company v. Trans Freight
Lines, Inc. (Initial Decision, served April 2, 1979), 19 SRR 170. In that case
the carrier and shipper had agreed upon a rate of $1,800 per container, which
was not timely filed. Prior to filing its special-docket application the carrier filed
a new tariff but the rate filed in that tariff was $36 WM, minimum 2200 ft.
per container, not $1,800 as earlier agreed. The application had to be denied.
Judge Glanzer noted that the second proviso of section 18(b)(3) regarding the
filing of a new tariff prior to filing the application is jurisdictional and cannot
be waived, citing Louis Furth, Inc. v Sea-Land Service, Inc., 17 SRR 1171,
1172 (1977), and Henry I Daty, Inc. v. Pacific Westbound Conference,
17 SRR 1439, 1442 (1978). Initial Decision, case cited, at 4, 5.

For the above reasons, the application must be denied.® Since, as Sea-Land’s
documents show (Ex. 7), Sea-Land has not recovered the full amount of freight
charges due under the tariff applicable at time of shipment, Sea-Land must
take steps to recover that amount regardless of equities. See Louisville &
Nashville Ry. v. Maxwell, 237 U.S. 94, 97 (1915), Southern Pacific Co.
v. Miller Abattoir Company, 454 F.2d 357, 359-360 (3d Cir. 1972); Chicago
B. & Q. R Co. v. Ready Mix Concrete Co., 487 F.2d 1263, 1267 (8th Cir.
1973); United States v. Associated Air Transport, Inc., 275 F.2d 827, 832-834
(5th Cir. 1960); Farr Co. v. Seatrain Lines, supra, 17 SRR at 1468, 1469;
United Nations et al. v. Hellenic Lines Ltd. et al., 3 F.M.B, 781, 786 (1952);
discussion in 88 A.L.R. 2d 1375 (1963) and 83 A.L.R. 245 (1933).

Accordingly, within 30 days after this decision is adopted by the Commission
or otherwise becomes administratively final, Sea-Land shall take steps to re-
cover the full amount of freight and notify the Commission of the action which
it has taken.

(S) NorMAaN D. KLINE
Administrative Law Judge
WasHINGTON, D.C.
April 20, 1979

5 Itis regrettable that the application must be denied. However, it should be noted that had Sea-Land not waited until the very
last day on which it was permitted by law to file (mail) the application, it might have been possible to call Sea-Land’s attention
1o the fatal jurisdictional defect so that Sca-Land could file a corrected conforming tariff and a new application before the statutory
180-day time period expired. However, by the time the application was actually received by the Commission (on December 8,
1978), it was already 100 late to cure the defect, the 180-day period having expired after December 7.

22 FM.C.
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Docker No. 79-14

CARGO SYSTEMS INTERNATIONAL (CSI)—INDEPENDENT
OCEAN FREIGHT FORWARDER APPLICATION AND POSSIBLE
VIOLATION OF SECTION 44, SHIPPING ACT, 1916

NOTICE
August 10, 1979

Notice is given that no exceptions have been filed to the July 2, 1979, initial
decision in this proceeding and the time within which the Commission could
determine to review that decision has expired. No such determination has been
made and, accordingly, that decision has become administratively final.

(S) Francis C. HURNEY
Secretary

56 22 FM.C,



FEDERAL MARITIME COMMISSION

No. 79-14

CARGO SYSTEMS INTERNATIONAL (CSI)—INDEPENDENT
OCEAN FREIGHT FORWARDER APPLICATION AND POSSIBLE
VIOLATIONS OF SECTION 44, SHIPPING ACT, 1916

Finalized August 10, 1979

John J. Montefusco for respondent Cargo Systems International (CSI).
Joseph B. Slunt, Charles L. Hunter, and John Robert Ewers, Director, Bureau
Bureau of Hearing Counsel, Federal Maritime Commission.

INITIAL DECISION' OF STANLEY M. LEVY, ADMINISTRATIVE
LAW JUDGE

This proceeding was instituted by a Commission Order of Investigation and
Hearing served March 9, 1979, wherein the Commission specified that the
issues to be resolved are:

1. Whether Cargo Systems International has violated section 44(a), Shipping
Act, 1916, by engaging in unlicensed forwarding activities; and

2. Whether in light of the evidence adduced pursuant to the foregoing issue,
together with any other evidence adduced, Cargo Systems International and
its corporate officers, possess the requisite fitness, within the meaning of
section 44(b), Shipping Act, 1916, to be licensed as an independent ocean
freight forwarder.

At the request of Cargo Systems International (CSI), the Commission, in an
effort to expedite matters, has limited the proceeding initially to the submission
of Memoranda of Law and Affidavits of Fact. Opening Memorandum of Law
and Affidavits of Fact were submitted by Respondent on March 14, 1979.
Hearing Counsel filed Memorandum of Law and Affidavits of Fact in reply on
May 7, 1979.

Neither Hearing Counsel nor Respondent have requested-oral testimony and
cross-examination. Accordingly, the Memoranda of Law and Affidavits of Fact

' This decision will b the decision of the C: ssion in the at of review thereof by the Commission {Rule 227, Rules

of Practice and Procedure, 46 C.F.R. §502.227).
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filed by Hearing Counse! and Respondent constitute the record in this pro-
ceeding and it is concluded that said record is adequate and appropriate for
disposition and determination of this case.

FINDINGS OF FaCT

1. Cargo Systems International (CSI) was incorporated under the laws of
the State of New Jersey in April 1977. Created as a spin-off of Cargo Export
Corporation (CEC), CSI was designed to act as a project forwarding concern.
CEC placed two of its employees, Armand Ventura and Stephen Larzelere, at
CSI to aid in marketing and operational functions, Richard Kesselman is the
current president and sole stockholder of CSI. Kesselman Affidavit § 1; Decibus
Affidavit §8; Decibus Exhibit C.

2. During the early months of 1978, CSI and CEC entered into an ar-
rangement whereby CSI would be able to forward ocean freight shipments
under CEC’s independent ocean freight forwarder license. Sada Affidavit II
§6; May Affidavit §§16-18, In accordance with this arrangement, CEC
placed one of its employees, Rochelle Karmel, in CSI's office at 40 Rector
Street, New York, New York. While performing ocean freight forwarding
services at 40 Rector Street, Ms. Karmel remained on CEC's payroll, During
this period, CSI's ocean freight shipments were forwarded under CEC’s inde-
pendent ocean freight forwarder license, FMC License Number 1498, Sada
Affidavit IT §6.

3. In January 1978, Armand Ventura was employed by CSI on a limited
basis as a commission salesman, During the preceding five years, Mr. Ventura
had been employed by CEC as a vice president and director of marketing,
Ventura Affidavit § 2-3.

4, During the early months of 1978, Edward A. Sada, Sr., the president
and sole stockholder of Sada Trading Company, Inc. (STC), performed some
limited ocean freight forwarding services for CEC. May Affidavit § 4, 8; Sada
Affidavit II §2. Prior to June 8, 1978, STC was the holder of FMC License
No. 210. Due to financial difficulties, the volume of business conducted by STC
had decreased substantially in late 1977. Mr. Sada was therefore compelled to
accept outside employment with CEC. Sada Affidavit II §4; May Affidavit
§§17-18,

5. On May 1, 1978, Mr. Sada was hired by CSI to perform ocean freight
forwarding services. Sada Affidavit II §4; May Affidavit §§7, 8.

6. As an employee of CSI, Mr, Sada received a set weekly salary and
conducted business at CSI's office at 40 Rector Street, Sada Affidavit II §4;
May Affidavit §§7, 8, 14.

7. While employed by CSE, Mr. Sada’s duties included the preparation of
ocean freight documents, including bills of lading, dock receipts, consular
documents, export declaration, etc. Mr. Sada was authorized by CSI to sign
such documents on its behalf. Sada Affidavit II §5; May Affidavit §8.

8. Although Mr. Sada, on behalf of CSL, regularly prepared invoices
assessing brokerage on ocean freight shipments, he did not personally collect or

2 FMC.
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receive brokerage on any of these shipments, Sada Affidavit II §7; May
Affidavit §10.

9. CSI solicited the shipments for which Mr. Sada prepared ocean freight
documents. CSI also booked cargo space for all shipments except those bound
for the Caribbean. Mr. Sada booked cargo space for Caribbean shipments
Sada Affidavit II § 8; May Affidavit § 14.

10. During the months May through November 1978, Mr. Sada, as an
employee of CSI, handled approximately twenty of thirty ocean freight ship-
ments per month. Sada Affidavit II §7; May Affidavit §9. In his limited
dealings with shippers and carriers, Mr. Sada represented himself as an em-
ployee of CSI. Payments for ocean freight forwarding services were made
directly to CSIL. Sada Affidavit II §8, 9.

11. By letter dated May 10, 1978, Mr. Sada was notified by the Commis-
sion’s Office of Freight Forwarders that STC’s surety bond had been cancelled.
He was further informed that unless a valid surety bond was filed with the
Commission prior to June 8, 1978, STC’s independent ocean freight forwarder
license would be revoked. The cancellation of STC’s surety bond was occa-
sioned by the placement of a lien against the bond by Royal Netherlands
Steamship Company. Sada Affidavit IT §10, May Affidavit §4.

12. By Order of Revocation served June 20, 1978, the Commission revoked,
effective June 8, 1978, FMC License Number 210, Sada Affidavit I § 11, May
Affidavit § 4. Notice of the revocation appeared in the Federal Register on June
June 26, 1978. Although CSI had advanced Mr. Sada sufficient funds to satisfy
the lien placed against STC’s surety bond, Mr. Sada was unabie to secure a
new surety bond by June 8, 1978. May Affidavit § 14; Sada Affidavit I §3.

13. On July 5, 1978, CSI submitted an application for a license to operate
as an independent ocean freight forwarder. That application listed Richard
Kesselman as President/Treasurer and sole stockholder and Edward Sada, Sr.,
as Secretary. Mr. Sada was described as the present holder of “valid Ocean
Freight Forwarder License #210.” Also identified in the application, as em-
ployees, were Rochelle Karmel and Steven Larzelere. May Affidavit §2; Kes-
selman Affidavit § 3.

14. Accompanying CST’s application were five letters of reference. Two of
these letters appeared to suggest that CSI had been engaged in unlicensed
ocean freight forwarding, May Affidavit § 3; May Exhibit 1.

15. By letter dated July 13, 1978, the Commission’s Office of Freight For-
warders acknowledged receipt of CSI’s application. CSI’s attention was di-
rected in that letter to the section 44 prohibition of unlicensed ocean freight
forwarding. Letter of July 13, 1978, Charles L. Clow to Richard Kesselman,
Attachment A.

16. The Commission’s Office of Freight Forwarders, by letter dated July 26,
1978, requested that CSI explain the suggestions contained in the letters of
reference, referred to above, that CSI had been engaged in unlicensed ocean
freight forwarding. Letter of July 26, 1978, Charles L. Clow to Richard
Kesselman, Attachment B.

17. In mid July 1978, Mr. Sada informed CSI that STC’s independent
ocear freight forwarder license had been revoked. He further advised CSI of

22FM.C
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his belief that, upon the filing of a new surety bond, STC’s license would be
reissued retroactive to June 8, 1978, Sada Affidavit IT §13.

18. On August 14, 1978, the Commission’s Bureau of Enforcement insti-
tuted a field investigation in order to-resolve questions raised by the letters of
reference submitted by CSI and the appearance of Edward A. Sada, Sr.’s name
on CSI's application. May Affidavit § 4.

19, By letter dated August 29, 1978, Richard Kesselman informed the
Commission’s Office of Freight Forwarders that CSI had “not in any way been
acting as a freight forwarder,” Accompanying Mr. Kesselman'’s letter were two
other letters signed by the individuals who had submitted the letters of refer-
ence referred to in Proposed Finding of Fact § 14, These letters were intended
to dispel the impression created by the letters of reference that CSI had been
engaged in unlicensed ocean freight forwarding. May Affidavit §5; May
Exhibit 2.

20. Joseph A. May, an investigator in the Commission’s Atlantic District
Office, interviewed Edward A, Sada, Sr., at CSI's office at 40 Rector Street on
September 11, 1978, At the conclusion of the interview, Mr. Sada was re-
quested to produce documents prepared for a sampling of ocean freight ship-
ments he had handled for CSI. Mr. Sada supplied Mr. May with copies of six
bills of lading and the accompanying invoices, dated June 30, 1978 through
September 6, 1979. May Affidavit §11.

21. Each of the bills of lading designated CSI as the forwarding agent and
FMC License No. 210 as the governing license number. A CSI export refer-
ence number also appeared on the documents. The accompanying invoices
carried a CSI letterhead and were signed by Edward Sada. All questions as to
the charges assessed by the invoices were directed to “Freight Forwarder:
Cargo Systems.” These documents also listed a CSI export reference number.
May Affidavit § § 12-13; May Exhibit 3.

22, On September 22, 1978, Mr. Kesselman contacted the Atlantic District
Office to inquire as to the status of CSI's application. During the course of the
conversation, Mr. Kesselinan reiterated his position that CSI was merely solic-
iting ocean freight business for STC. Further, Mr. Kesselman noted that
Mr, Sada was paid a weekly salary by CSI to perform ocean freight forwarding
services. May Affidavit § 14,

23. In late September 1978, the Commission’s Atlantic District Office re-
ceived information which indicated that CSI was a subsidiary of Cargo Export
Corporation (CEC). May Affidavit § 15. In subsequent interviews, Mr. Kes-
selman and Gene Pagano, President of CEC, denied that any corporate rela-
tionship existed between the two companies. May Affidavit §§ 16, 8.

24, On October 18, 1978, Keith Crosson, Traffic Department, F.W. Hart-
man & Co., Inc., Agents for Hansa Lines, notified the Commission’s Atlantic
District Office that CSI had submitted a number of brokerage invoices to
F. W, Hartman & Co., Inc., in conjunction with bills of lading which listed
FMC License Number 210. The bills of lading identified CSI export reference
number. The accompanying invoices carried a CSI letterhead and a CSI export
reference number. May Affidavit § 20
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25. The following day, Mr. Crosson produced six bills of lading, dated
September 13, 1978, through September 21, 1978, and five brokerage invoices,
dated September 29, 1978, through October 9, 1978. Mr. Crosson stated that
none of the $2,101.60 in brokerage assessed by CSI had been paid. May
Affidavit §21, May Exhibit 4.

26. Sophie Synicer, Traffic Department, Kerr Steamship Co., Inc. (Kerr)
notified the Commission’s Atlantic District Office on October 19, 1978, that
Kerr had paid brokerage to CSI on four ocean freight shipments. Brokerage
payments in the amount of $697.00 had been made by checks payable to CSL
Within a week thereafter, Ms. Synicer notified the Commission’s Atlantic
District that Kerr had secured the return of the brokerage checks paid to CSL
May Affidavit § §22-23.

27. On QOctober 23, 1978, the Commission’s Office of Freight Forwarders
received a letter from Larry Phillips, Transportation Revenue Accounting,
Sea-Land Services, Inc., which indicated that CSI was making use of FMC
License Numbers 210 and 1498, Included with Mr. Phillip’s letter were three
bills of lading on which CSI was identified as the forwarder. One document,
dated April 15, 1978, carried FMC License Number 1498, while the other two,
dated July 1, 1978, and October 14, 1978, listed FMC License Number 210,

28. In late November 1978, Carey Brady of the Commission’s Office of
Freight Forwarders notified Mr. Sada that the Commission had not received
a new surety bond for STC. Mr. Sada had, following the cancellation of STC’s
bond, undertaken to secure a new bond and had been notified by the Commis-
sion’s Office of Freight Forwarders, by letter dated August 21, 1978, that a
bonding company had issued and was submitting a surety bond for STC.
Having learned that STC was not bended, Mr. Sata notified CSI that he would
no longer be able to perform ocean freight forwarding services. Sada Affidavit I
§9, Sada Affidavit IT §§12, 15.

29. In the November 13, 1979 editions of Shipping Digest and Shipper &
Forwarder, CSI placed advertisements in which it characterized itself as an
international freight forwarder and export specialist. One of these adver-
tisements listed the following services: “ocean consolidation, international
freight forwarding, warehousing, thru door to door delivery (and) specialists in
project type cargo.”

30. In early December 1978, Armand Ventura discussed with Tonny
Mosholt, Vice President of Freight Base, Inc. (Freight) and branch manager
of Freight's New York Office (FBNY), an arrangement whereby FBNY
would prepare ocean freight documents based on information supplied by CSI
and bill CSI for all services performed {Mosholt Affidavit, May Affidavit § 34).

31. On or about December 15, 1978, Mr. Sada’s employment at CSI was
terminated. In late December 1978 and early January 1979, Mr. Sada com-
pleted the documentation on a number of ocean freight shipments that he had
begun while employed by CSI. In accordance with CSI’s instructions, he listed
FMC License Number 1963 on these documents. Sada Affidavit IT §18;
May Affidavit §33.

32. By letter dated December 19, 1978, the Commission notified CSI of its
intent to deny CSI’s application for an independent ocean freight forwarder

22FMC.
6l


tpayton
Typewritten Text
61


NN L ISR L LIVILD AV ADWILIVIN

license. Letter of December 19, 1978, Arthur Pankopf to Richard Kesselman,

33. By letter dated January 2, 1979, John J. Montefusco, Counsel for CSI,
requested that CSI be granted a hearing to contest the intended denial of CSI’s
application. It was stated in that letter that Armand Ventura would be submit-
ted by CSI as its new qualifying officer, Mr. Ventura had been made an officer
and enlisted as the qualifying officer of CSI in December 1978. Ventura
Affidavit §2; Kesselman Affidavit §6; May Affidavit § 33.

34. On January 15, 1978, the Commission’s Office of Freight Forwarders
received a second letter, dated January 10, 1979, from Larry Phillips, Trans-
portation Revenue Accounting, Sea-Land Service, Inc., disclosing that CSI
had attempted to collect brokerage from Sea-Land Services, Inc., utilizing
FMC License Number 210. Mr. Phillips attached a brokerage invoice, dated
November 13, 1978, which carried a CSI letterhead and export reference
number.

35. In the course of a separate inquiry, the Commission’s Atlantic District
Office obtained two ocean freight documents which identified CSI as the
forwarding agent and listed FMC License Number 1963 as the governing
license number. Both documents, a bill of lading dated November 28, 1978,
and a dock receipt dated January 5, 1979, also bore a CSI export reference
number. The dock receipt was signed by Edward A. Sada, Sr., and carried the

. notation, “If need contact ‘Eddie’ at 21/227-7500.” The phone number listed
is that of CSI’s office at 40 Rector Street. May Affidavit §§24-25;
May Exhibit 6.

36. In early January, Mr. Mosholt was notified by Peter Allen of Freight’s
Chicago Office that a steamship company had inquired of Freight’s Houston
Office regarding a bill of lading on which CSI was identified as the freight
forwarder and FMC License Number 1963 appeared as the governing license
number. Mr. Mosholt received several other calls from Mr. Allen and from
Seatrain Lines regarding CSI's use of FMC License Number 1963. Mosholt
Affidavit.

37. Since Mr. Mosholt’s meeting with Mr, Ventura, FBNY had received no
information from CSI and had, therefore, prepared no ocean freight docu-
ments. Mr. Mosholt contacted Mr. Ventura and threatened to terminate the
previously discussed arrangement. Mr. Ventura promised to rectify the situ-
ation, Mosholt Affidavit.

38, In order to facilitate the arrangement, Mr. Mosholt suggested to
Mr. Ventura that Todd Randell, a CSI employee, be placed on FBNY’s
payroll. May Affidavit §§28, 36; Mosholt Affidavit.

39. Todd Randell had been employed by CSI since September 15, 1978, He
was placed on FBNY’s payroll sometime in January 1979. The first check
issued to Mr. Randell by FBNY was dated February 1, 1979. May Affidavit
§§28, 36, 39; Mosholt Affidavit.

40. Though employed by FBNY, Mr. Randell continued to work at CSI's
office at 40 Rector Street. Mr. Randell’s desk was in a room .occupied by
several other CSI employees. He received telephone calls via a central office
telephone system. May Affidavit § § 28, 35, 36, 42.
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41, Mr. Randell’s duties included the preparation of ocean freight docu-
ments and the booking of cargo space. Mr. Randell stated that he handled ten
to fifteen ocean freight shipments per month as an employee of FBNY.
Mr. Mosholt stated earlier that through early March FBNY had handled only
five such shipments for CSI. May Affidavit § § 28, 36.

42. Joseph A. May interviewed Mr. Mosholt at FBNY’s office at 26 Broad-
way on March 5, 1979. At the conclusion of that interview, Mr. Mosholt pro-
duced FBNY s files on four of the ocean freight shipments FBNY had allegedly
handled for CSI. Each folder contained only a copy of the ocean bill of lading
and FBNY’s brokerage invoice to the steamship company. Mr. Mosholt stated
that all other documents pertaining to the shipments were maintained by Todd
Randell at 40 Rector Street. May Affidavit § § 27, 29.

43, The bills of lading produced by Mr. Mosholt identified Freight as the
forwarding agent and listed FMC License Number 1963 as the governing
license number. Both CSI’s and Freight's export reference numbers appeared
on these documents. Two of the brokerage invoices also appeared to list a CSI
export reference number. The bills of lading were dated December 12, 1978
through January 27, 1979. May Affidavit § § 29-30; May Exhibit 7.

44, On March 6, 1979, Mr. May interviewed Armand Ventura and Todd
Randell at CSI’s Office at 40 Rector Street. At the conclusion of the interview,
Mzr. Randell produced his files on the four shipments for which Mr. Moshoit
had supplied documents. Among the documents produced by Mr. Randell were
bills of lading, export declarations, dock receipts, consular documents and
worksheets. One of the bills of lading, dated December 22, 1978, listed CSI as
the forwarding agent and FMC License No. 1963 as the governing license
number. A recut version of the same bill of lading supplied earlier by Tonny
Mosholt listed Freight as the forwarding agent (May Exhibit 8).

45, On March 9, 1979, Todd Randell produced copies of CSI’s invoices to
shippers for those shipments previously documented by CSI and FBNY. CSI’s
letterhead and export reference numbers appeared on these documents (May
Affidavit §43, May Exhibit 9).

46, In accordance with instructions from Freight’s main office, FBNY fired
Todd Randell on or about March 21, 1979. Mr. Randell’s employment at CSI
was also terminated at this time. May Affidavit § 44; Mosholt Affidavit,

47. General Electric Supply Company, a Division of General Electric Com-
pany {GESCO), had dealt with CSI on over 250 ocean freight shipments since
January 1978. On these shipments GESCO considered CSI to be the company
providing ocean freight forwarding services. Davis Affidavit §§1, 2, 3, 5.

48, CSI received shipping instructions from GESCO; arranged for the
transportation of GESCO cargo to the pier; booked cargo space for GESCO
cargo; prepared all ocean freight documentation; and received payment of
ocean freight charges from GESCO. GESCO dealt with the following individ-
uals at CSI: Armand Ventura, Steve Larzelere, Edward Sada and Todd Ran-
dell. Davis Affidavit §§3, 4.

49. GESCO paid CSI directly for ocean freight forwarding services per-
formed by CSI on GESCO shipments. Davis Affidavit §6.
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50. GESCO ceased dealing with CSI in February 1979 because of confusion
as to CSD’s status as a licensed freight forwarder.

51. Foster Wheeler Energy Corporation (FWEC) entered into an agreement
with CSI on January 23, 1979, whereby CSI agreed to perform ocean freight
forwarding services on FWEC project shipments bound for Venezuela. CSI
handled three ocean freight shipments for FWEC under this agreement, Deci-
bus Affidavit §§3-5.

52. Regarding the above shipment, FWEC considered CSI to be the party
responsible for performing ocean freight forwarding services. CSI prepared all
necessary ocean freight documentation and booked cargo space for FWEC's
shipments. All payments for ocean freight forwarding services performed on
these shipments were made directly by FWEC to CSI. Decibus Affidavit
§84-6.

53. FWEC terminated its agreement with CSI on April 3, 1979. The agree-
ment was cancelled when FWEC became aware that CSI was not a licensed
independent ocean freight forwarder. Decibus Affidavit §7.

54, Under the terms of the contract, FWEC held CSI “referred to as
Forwarder, wholly responsible for coordination and prompt forwarding of all
Project Equipment/material when ready and released.” The bills of lading,
dated February 24, 1979 through March 11, 1979, representing the three
FWEC ocean freight shipments to Venezuela handled by CSI carried FMC
License Number 1963 and CSI export reference numbers, One of the bills of
lading bore the following notation, signed by Stephen Larzelere:

Cargo Systems International

As Forwarding Agents For Foster
Wheeler Energy Corporation.

The invoices accompanying these bills of lading, dated March 7, 1979 through
March 16, 1979, carried a CSI letterhead and export reference number Deci-
bus Exhibits A & B.

55. By letter dated March 30, 1979, Gene Pagano, President of Cargo
Export Corporation (CEC), assumed “all liabilities and responsibility of Cargo
Systems International and commitments made by Cargo System Interna-
tional” relatexd to the purchase order referred to above. The letter further
indicated that Armand Ventura, Stephen Larzelere and Gene Pagano would be
responsible for handling FWEC’s shipments. All correspondence regarding
these shipments was directed to Mr. Ventura or Mr. Larzelere at CEC, “40
Rector Street, Suite 1829, New York, New York 10006, telephone # (212)
227-7500).” Decibus Exhibit C.

D1scussIoN

As ordered by the Commission, the first issue to be determined is:
whether Cargo Systems International has violated section 44(a), Shipping Act, 1916, by engaging
in unliconsed forwarding activities.
Section 44(a) of the Shipping Act, 1916 (46 U.S.C. § 841b), states, in pertinent
part, that:
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No person shall engage in carrying on the business of forwarding as defined in this Act unless such
person holds a license issued by the Federal Maritime Commission to engage in such business . . .

Section 1 of the Shipping Act, 1916 (46 U.S.C. § 801), defines “carrying on the
business of forwarding,” as “ . . . the dispatching of shipments by any person
on behalf of others, by oceangoing common carriers . . . and handling the
formalities incident to such shipments.”

Respondent does not dispute the allegation that Edward A. Sada, Sr., per-
formed ocean freight forwarding services during the period in question. Nor,
for that matter, does Respondent deny that it was, at least, indirectly involved
in supplying these services. Respondent does argue, however, that its involve-
ment was limited to the solicitation of cargo and clients for Sada Trading Com-
pany Inc. (STC), and its president and sole stockholder, Edward A. Sada, Sr.
Arguing for the existence of an agency relationship, Respondent asserts that it
acted solely as a commission salesman. Respondent concludes, therefore, that
it did not operate as an independent ocean freight forwarder,

It is necessary, therefore, to determine what was the relationship that actu-
ally existed.

The record reveals that Respondent’s actual role in the relationship was not
limited to the solicitation of cargo and clients for STC. Respondent was clearly
Mr. Sada’s employer. The relationship which existed between Respondent and
Mr. Sada was that of Master and Servant.

In determining the relationship, factors to be considered are:

1. the extent of the master’s authority to direct and control the nature of the

servant’s work and the manner in which that work is performed;

the authority of the master to engage and discharge the servant;

the provision by the master of the instrumentalities with which the work is

performed and the place in which the work is performed;

4. the duration and time of the relationship entered into by the master and
servant;

5. the connection between the work performed by the servant and the business
normally engaged in by the master; and

6. the fact, manner and basis of payment made by the master to the servant.

See Eagle Star Insurance Company, Ltd. v. Deal, 474 F. 2d 1216, 1220
(8th Cir. 1973); Tarboro v. Reading Company, 396 F. 2d 941, 943 (3d Cir.
1968), cert. denied, 393 U.S. 1027 (1969), Dovell v. Arundel Supply Corp.,
361 F.2d 543, 544 (D.C. Cir.). cert. denied, 385 U.S. 841 (1966).

Applying the criteria cutlined above to the relationship which existed between
Respondent and Edward A. Sada, Sr., the record supports the conclusion that
their relationship was one of Master and Servant or Employer and Employee.
On May 1, 1978, Respondent engaged Mr. Sada to perform ocean freight
forwarding services for it and demonstrated its authority to discharge Mr, Sada
on or about December 15, 1978. As an employee of Respondent, Mr. Sada
received a weekly salary. The salary received by Mr, Sada was of a predeter-
mined amount and, therefore, did not vary according to the quantity of work
performed. Further, Mr. Sada did not receive payments from shippers for for-
warding ocean freight shipments nor did he collect brokerage on such ship-

w

22 FM.C 65


tpayton
Typewritten Text
65


ments from carriers. An independent ocean freight forwarder would normally
have received monies from both shippers and carriers.

Mr, Sada was employed by Respondent, not only to perform ocean freight
forwarding services, but to serve as Respondent’s qualifying officer. As Re-
spondent’s qualifying officer, Mr. Sada was considered by Respondent as an
integral part of its future operations. Respondent anticipated that its associ-
ation with Mr. Sada would be an extended one. Mr. Sada’s duties were
intimately related to Respondent’s regular business, the providing of inter-
national freight. forwarding services.

During the course of his employment, Mr. Sada worked at Respondent’s
office at 40 Rector Street, New York, New York, and utilized the facilities
located therein. While working at 40 Rector Street, Mr. Sada’s duties were
determined by Respondent. Mr. Sada was directed to prepare all necessary
documentation on ocean freight shipments handled by Respondent. Although
the booking of cargo space is an accepted responsibility of ocean freight for-
warders, Respondent directed Mr. Sada to perform this function only on
infrequent shipments bound for the Caribbean.

Far from being the principal for whom Respondent argues that it served as
soliciting agent, Edward A. Sada, Sr., was but an employee of Respondent. In
his limited dealing with shippers and carriers, Mr. Sada always represented
himself as such. Further, Respondent apparently held itself out as the party
responsible for providing the ocean freight forwarding services performed by
Mr. Sada.

As evidenced by the affidavit of Winston E. Davis, Respondent was consid-
ered by the shippers whose ocean freight shipments it handled as the ocean
freight forwarder. General Electric Supply Company (GESCO) dealt with
Respondent on a regular basis throughout the period in question. In the course
of these dealings, GESCO relied on Respondent to perform all ocean freight
forwarding services. GESCO looked to Respondent, not STC, for the receiving
of shipping instructions, arranging for the transportation of cargo to the pier,
for booking of cargo space, for preparing ocean freight documentation, and for
collecting ocean freight charges.

Two of the letters of reference submitted by Respondent in conjunction with
its application also suggest that Respondent was holding itself out and was
considered by shippers and carriers to be an active participant in the ocean
freight forwarding industry. The letters, from Seatrain Lines and Mercantile
and Marine, Inc., referred to Respondent as a “valued customer.” Seatrain
further noted that it was “pleased to have freight forwarders in our industry of
this caliber,” while Mercantile and Marine added that it was delighted to have
Respondent “contribute professionalism of this caliber to the industry.” While
letters of explanation denying any intent to imply that Respondent was engag-
ing in unlicensed ocean freight forwarding followed they are inconsistent with
the substance of the original letters.

That it was Respondent’s intention that shippers and carriers should consider
it to be the party responsible for performing ocean freight forwarding services
is apparent from the contents of ocean freight documents prepared on Re-
spondent’s behalf. Bills of lading representing ocean freight shipments which

22 FM.C.
66


tpayton
Typewritten Text
66


CARULD OSTOIENMD IINTERNATIVUNAL (LO1) O/

Respondent handled designate Respondent as the forwarding agent and often
as the shipper/exporter as well. FMC License Number 210 is invariably listed
as the governing license number on these documents.

Inveices assessing ocean freight forwarding charges to shippers and broker-
age to carriers evidence a like intent to portray Respondent as the actual ocean
freight forwarder. These invoices carry the heading:

CARGO SYSTEMS INTERNATIONAL
INTERNATIONAL FREIGHT FORWARDERS

under which Respondent’s address and telephone number appear. All questions
regarding collection are referred to “Freight Forwarder: Cargo Systems Intl.”
More importantly, both shippers and carriers who were invoiced by Re-
spondent made their payments directly to Respondent.

Respondent characterized itself as an “international freight forwarder” and
“export specialist” in advertisements taken out in trade journals. Clearly, such
advertisements were designed to promote Respondent’s name as a freight for-
warder among shippers and carriers alike and are consistent with the conclu-
sion that Respondent was holding itself out as carrying on the business of
forwarding as defined by section 1 of the Act.

Respondent makes the argument that neither carriers nor shippers consid-
ered it to be an ocean freight forwarder. The evidence is to the contrary.
GESCO, a substantial shipper client, considered Respondent to be the party
responsible for forwarding its ocean freight shipments. Two letters of reference
submitted by Respondent, itself, indicate that carriers perceived Respondent to
be active in the ocean freight forwarding industry.

Respondent contends that it never held itself out as an independent ocean
freight forwarder. Documents prepared on Respondent’s behalf argue to the
contrary. On ocean bills of lading and invoices to shippers and carriers alike,
Respondent is characterized as the ocean freight forwarder,

Respondent asserts that it acted solely as a soliciting agent for STC and,
therefore, did not function as an ocean freight forwarder, The record supports
a contrary conclusion. The relationship entered into by Respondent and Ed-
ward A. Sada, Sr., was that of employer and employee. In light of the employ-
ment relationship in which Respondent and Mr. Sada engaged, Respondent
was carrying on the business of an ocean freight forwarder. The activities
engaged in by Mr. Sada and the other employees of Respondent during the
course of their employment are those of Respondent.

FMC License Number 210 was held by STC and its president and sole
stockholder, Edward A. Sada, Sr. Respondent hired Mr. Sada to prepare ocean
freight documents and immediately thereafter began forwarding ocean freight
shipments utilizing FMC License Number 210. Respondent thereafter held
itself out as an ocean freight forwarder.

It was the intent of Congress that the Federal Maritime Commission should
issue independent ocean freight forwarder licenses to applicants it found to be
fit, willing and able to carry on the business of forwarding, 46 U.S.C. §841b.
Pursuant to that authority, the Commission established a licensing procedure
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whereby applicants would be screened by the Commission. 46 C.F.R. §510.
Respondent circumvented this process by hiring a licensee and utilizing his
license number to engage in ocean freight forwarding.

Respondent cannot shift responsibility for its action onto the shoulders of
Edward A. Sada, Sr. Claiming, in effect, that it was duped by Mr. Sada,
Respondent argues that STC was performing the ocean freight forwarding
services and Respondent is being penalized solely on the basis of its association
with STC. In fact, Respondent’s entire position is founded on the assumption
that the unlicensed ocean freight forwarding activity in question began with the
revocation, effective June 8, 1978, of STC’s independent ocean freight for-
warder license. The record reveals, however, that the unlicensed ocean freight
forwarding activity was initiated by Respondent when it hired Mr. Sada on
May 1, 1978, and thereafter began utilizing STC’s license to forward ocean
freight shipments. The question of when Respondent was notified of the re-
vocation of STC’s license is, therefore, irrelevant. If STC’s license had been
valid throughout this period, Respondent would still be guilty of carrying on the
business of forwarding without a license.

Respondent’s unlicensed ocean freight forwarding activities did not cease
with the departure of Edward A, Sada, Sr., in December 1978. Immediately
thereafter, Respondent continued to perform ocean freight forwarding services.
In early December 1978, Respondent’s current qualifying officer, Armand
Ventura, discussed an arrangement with Freight whereby Freight's New York
branch office (FBNY) would handle ocean freight shipments for Respondent.
In accordance with this arrangement, FBNY would prepare ocean freight
documents based on information supplied by Respondent and bill Respondent
for this service.

Respondent proceeded to utilize Freight’s independent ocean freight for-
warder license, FMC License Number 1963, to forward ocean freight ship-
ments. As evidenced by Tonny Mosholt’s Affidavit, FBNY did not prepare any
ocean freight documents for Respondent in November or December of 1978.
Nevertheless, Respondent’s name, as forwarding agent, and FMC License
Number 1963 appeared together on ocean freight documents dated as early as
November 28, 1978. Further, Respondent apparently directed Edward A.
Sada, Sr., in late December 1978 and early January 1979, to utilize FMC
License Number 1963 in completing the documentation process on shipments
handled by him while employed by Respondent.

Upon receipt of protests from FBNY, Respondent placed one of its employ-
ees, Todd Randell, on FBNY’s payroll. Though officially employed by FBNY,
M. Randell continued to work at Respendent’s office. Mr. Randell maintained
the complete files representing ocean freight shipments forwarded by him at
Respondent’s office. All documents in these files carried export reference num-
bers assigned by Respondent,

FBNYs files on shipments forwarded by Mr. Randell contained only a copy
of the ocean bill of lading and a brokerage invoice. FBNY had files pertaining
to, and seemed to be aware of, only a limited percentage of the ocean freight
shipments Mr. Randell handled.
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The record establishes that Respondent arranged to have FBNY employ one
of Respondent’s employees and have him prepare Respondent’s ocean freight
documents. Through Mr. Randell Respondent continued to carry on the busi-
ness of forwarding ocean freight shipments. FBNY’s involvement in the ocean
freight forwarding process was limited to the payment of Todd Randell’s
salary. Mr. Randell was responsible for performing precisely the same duties
as an FBNY “employee” that he engaged in as an employee of Respondent.
Throughout the period he was on FBNY’s payroll, Mr. Randell worked at
Respondent’s office and utilized the facilities located therein. Respondent did
not even bother to provide him with a separate office or telephone line. Of
foremost importance, however, Mr. Randell remained subject to Respondent’s
control and direction. FBNY was apparently not even aware of a large number
of the ocean freight shipments Mr. Randell forwarded while on its payroll.

All of the criteria normally referred to in determining the existence of an
employment relationship, barring the payment of the employee’s salary by the
employer refute Respondent’s argument that Respondent acted as an agent for
Freight. FBNY’s employment of Mr. Randell was purely pro forma. By
designating Mr. Randell as an FBNY employee, Respondent and FBI
effectuated a trade off. Respondent was allowed to utilize FBI’s license number
and FBNY collected brokerage on ocean freight shipments forwarded by
Respondent.

Having secured access to FMC License Number 1963, Respondent con-
tinued to hold itself out as an ocean freight forwarder. Ocean bills of lading
issued in November and December of 1978 listed FMC License Number 1963
but designated Respondent as the forwarding agent. Respondent’s letterhead
appeared on invoices to shippers, dated through March 1979. Shippers assessed
by these invoices for ocean freight forwarding services naturally made pay-
ments directly to Respondent,

As evidenced by the Affidavits of Winston E. Davis and Frank J. Decibus,
Respondent’s shipper clients considered Respondent to be the party responsible
for forwarding their ocean freight shipments. In late 1978 and early 1979,
GESCO apparently detected no change in its course of dealings with Re-
spondent. GESCO always perceived Respondent to be its forwarding agent.

Respondent contracted in its own name with Foster Wheeler Energy Cor-
poration (FWEC) to perform ocean freight forwarding services on FWEC
project shipments to Venezuela, The Purchase Order, representing that con-
tract, identified to Respondent as the ocean freight forwarder. The following
notation appeared on an ocean bill of lading prepared by Respondent for a
project shipment forwarded in accordance with this contract:

Cargo Systems International
As Forwarding Agents For Foster
Wheeler Energy Corporation

In addition, invoices submitted to FWEC bore Respondent’s letterhead.
FWEC clearly considered Respondent to be the party responsible for forward-
ing its ocean freight shipments.
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The extent of Respondent’s involvement with Cargo Export Corporation
(CEC) is unclear. The record in this regard is somewhat sketchy. Respodent
was apparently created as a spin-off of CEC and staffed by employees drawn
from that firm. Among the employees placed with Respondent by CEC
were Armand Ventura, Respondent’s current qualifying officer and Stephen
Larzelere.

During the early months of 1978, Respondent and CEC entered into an
arrangement whereby Respondent was able to forward ocean freight shipments
utilizing- FMC License Number 1498. Somewhat similar to the agreement
later entered into with Freight, the arrangement with CEC, involved the
placement of one of CEC’s employees, Rochelle Karmel, in Respondent’s
office. In accordance with the arrangement, CEC continued to pay Ms. Kar-
mel’s salary. Ms. Karmel apparently designated Respondent as the forwarding
agent and EMC License Number 1498 as the governing license number on
ocean freight documents she prepared during this period. Following the arrival
of Edward A. Sada, Sr., Ms. Karmel remained with Respondent and continued
to receive her salary from CEC. She thereafter performed ocean freight for-
warding services in conjunction with Mr. Sada. Her name appears on Re-
spondent’s independent ocean freight forwarder application.

Further indications of Respondent’s arrangements with CEC surfaced in
March 1979. CEC assumed the long term contract previously entered into by
Respondent with FWEC. In so doing, CEC agreed to forward FWEC’s project
shipments to Venezuela. CEC indicated that among those responsible for
handling these shipments would be Armand Ventura and Stephen Larzelere.
In addition, CEC directed all correspondence regarding these shipments to
Respondent’s office. Respondent’s telephone number was also listed by CEC.

Due to the limited amount of information available it cannot be concluded
that Respondent’s involvement with CEC clearly violated the statute.

The Commission noted in its Order of Investigation and Hearing that the
ultimate issue to be determined in this proceeding was:

whether . . . Cargo Systems International and its corporate officers, possess the requisite fitness,
within the meaning of section 44(b), Shipping Act, 1916, to be licensed as an independent ocean
freight forwarder,

Section 44(b), Shipping. Act, 1916 (46 U.S.C. §841b(b)) mandates, in perti-
nent part, that;

A forwarder’s license shall be issued to any qualified applicant therefor if it is found by the
Commissicn that the applicant is . . . fit, willing, and able properly to carry on-the business of
forwarding and to conform to the provisions of this Act and the requirements, rules, and regu-
lations of the Commission issued thereunder. . .

The question raised by Respondent’s application for an independent ocean
freight forwarder license is whether Respondent and its corporate officers, in
view of the findings that Respondent repeatedly violated section 44(a) of the
Shipping Act, 1916, meet the statutory standard for licensing.

The Commission has addressed the issue of the impact of past violations of
the Shipping Act, 1916, on an applicant’s “fitness” to be licensed on numerous
occasions.

2FMC
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In a recent decision, Concordia International Forwarding Corporation,
18 SRR 1364, 1371 (FMC Docket No. 78-34, December 18, 1978), the

Commission noted:

In determining whether an applicant possesses the requisite fitness, a past violation of the Shipping
Act militates against the issuance of a license.

The Commission remarked in an earlier decision, Independent Ocean Freight
Forwarder Applicant—Lesco Packing Co., Inc., 16 SRR 1023, 1029 (FMC
Docket No. 74-31, May 25, 1976), that:

[p]ast disregard for the shipping laws and the Commission’s regulations, coupled with the absence
of convincing evidence that positive steps have been taken to reasonably assure against the
repetition of such incidents, is alone sufficient basis for not placing Lesco in the position of trust
and responsibility enjoyed by licensed freight forwarders.

Elaborating as to the reasons for its reluctance to grant a license to an applicant
who has violated section 44(a), the Commission concluded in Independent
Ocean Freight Forwarding Applicant—Fabio A. Ruiz D/B/A Far Express
Company, 15 FM.C. 242, 243 (1972), that:

If the licensing statute is to achieve its desired ends, it necessarily follows that any applicant who
conducts a freight forwarding activity without a license must do so at his peril.

Though past violations of law are not determinative of the question of an
applicant’s fitness (See Independent Ocean Freight Forwarder Applicant—
Air-Mar Shipping, Inc., 14 SRR 1250, 1252 (FMC Docket No. 71-85, No-
vember 27, 1974)), they are certainly a major factor in the Commission’s
decision to grant or deny a license application See Harry Kaufman D/B/A
International Shippers Co. of N.Y., 16 F.M.C. 256 (1973). In cases where it
is found that applicants have engaged in carrying on the business of forwarding
without benefit of a license issued by the Commission, the Commission will
explore the context in which the violations occurred. Applicants are urged to
present to the Commission any circumstances which would mitigate against the
denial of their licenses on the basis of past violations. See Independent Ocean
Freight Forwarder License Application—Guy G. Sorrentino, 15 FM.C. 127
(1972). The Commission has, in the past, weighed such factors as the substance
of, the extent of, and the motive for the violations in question.

During the preceding year, Respondent forwarded hundreds of ocean freight
shipments without benefit of a license. In Independent Ocean Freight For-
warder Application— Alvarez Shipping Co., Inc., 16 FM.C. 78, 81 (1973), the
the Commission distinguished between that case and two others in which
licenses were granted on the basis that “Respondent’s violations cover a much
greater pt;riod of time (fourteen months) and a greater number of instances (at
least 142),”

While the Commission has dealt leniently with those applicants whose vio-
lations stem from misunderstandings of the law (See Bolton & Mitchell,
Inc.—Independent Ocean Freight Forwarder License No. 516, 15 F.M.C. 248,
255 (1972)), or whose motives were of an admirable nature (See Independent
Ocean Freight Forwarder License Application—L.T.C. Air Cargo, Inc.,
13 F.M.C. 267, 277 (1970)), it has treated knowing and intentional violations

22 FM.C.
/1


tpayton
Typewritten Text
71


v - A S e EdE Nl Bid 27E4d RERE R AATRAY WASILTREATRESRASS WS T

less leniently. In Concordia, supra, at 1371, the Commission noted the knowl-
edge and experience of the applicant and concluded that “the applicant knew
or should have known that its activities were in violation of the Shipping Act.”
On this basis, despite arguments that applicant had been “acting as a good
samaritan for stranded shippers,” the Commission refused to issue the license.
The record in this case closely reflects that presented in Independent Ocean
Freight Forwarder Applicant—K & S Forwarder (Initial Decision), 13 SRR
551 (FMC Docket No, 72-55, January 24, 1973). As in that case, “[t}here
appears to be little doubt that (Respondent) was motivated principally by
impatience to acquire a substantial number of freight forwarder accounts
which were readily available and, thus, to establish and operate a lucrative
business,” 13 SRR at 555. The striking similarity between the two cases con-
tinues. Like K & S Forwarders, Respondent made a “deliberate and conscious”
decision to forward ocean freight shipments without a license. However, it too
“attempted to clothe continuance of (its) freight forwarding activities with
legality.” 13 SRR at 555. In denying K & S Forwarders’ application, the
Presiding Administrative Law Judge declared:
To permit one to avoid the impact of section 44(a) by entering into the type of arrangement here

involved with the avowed purpose of continuing what admittedly otherwise would constitute illegal
freight forwarding, would be to vitiate the regulatory and remedial purposés of the statute.

13 SRR at 555

The Commission echoed this sentiment in Concordia, supra, when it asserted
that it would “not countenance a flagrant disregard of the statutes (it is)
charged with enforcing.”

The Commission is obliged to maintain and preserve the integrity of the
ocean freight forwarding industry. As it stated in Sorrentino, supra, at 128:
[w]e are charged with maintaining the high degree of responsibility required in the profession of
ocean freight forwarding. Congress has required us to review license applications and to limit

access to the profession to those who are “fit, willing, and able.” . . . We have therefore established
a high standard of moral conduct to which an applicant . . . must conform.

CONCLUSIONS

In consideration of the record in this case and for all of the foregoing reasons
it is concluded and determined that Respondent and its corporate officers have
violated section 44(a) of the Shipping Act, 1916. It is further concluded and
determined that Respondent is not fit, willing, and able properly to carry on the
business of forwarding and to conform to the provisions of the Shipping Act,
1916, and the requirements, rules, and regulations of the Commission issued
thereunder. Respondent’s application for a license as an independent ocean
freight forwarder should be and is hereby denied.

(S) STaNLEY M. LEVY
Administrative Law Judge
WASHINGTON, D.C.
June 25, 1979

22 FM.C.
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FEDERAL MARITIME COMMISSION

DockeT No. 76-57
H & H CRrANES, INC.
V.

PORT OF HOUSTON AUTHORITY OF
HARRIS COUNTY, TEXAS

NOTICE
August 16, 1979

Notice is given that the time within which the Commission could determine
to review the July 10, 1979, order of discontinuance of the Administrative Law
Judge in this proceeding has expired. No such determination has been made
and, accordingly, that order has become administratively final.

(S) Francis C. HURNEY
Secretary

22 FM.C. 73



FEDERAL MARITIME COMMISSION

No. 76-57
H & H Cranes, INC.
V.

PoRT OF HOUSTON AUTHORITY OF
HaRrris COUNTY, TEXAS

MOTION FOR APPROVAL OF SETTLEMENT GRANTED;
PROCEEDING DISCONTINUED

Finalized August 16, 1979

Complainant and respondent have filed a joint motion seeking approval of a
settlement which they have reached and ask for discontinuance of this pro-
ceeding. This settlement, if approved, would bring to a conclusion another one
of a series of cases which emanated from the Commission’s decision in Docket
No. 75-51, Perry’s Crane Service, Inc. v. Port of Houston Authority of Harris
County, Texas, 19 SRR 517 (1979). Moreover, it would achieve this result
without the need of continuing with complicated litigation in which consid-
erable time and effort would have to be expended to determine the extent of
financial injury which complainant experienced as a result of practices which
respondent has long since discontinued, as I recently had occasion to note in
issuing my ruling approving a similar settlement in Docket No. 75-51. See
Docket No. 75-51, Motion for Approval of Settlement Granted; Proceeding
Discontinued, June 21, 1979.

The reasons which support approval of the settlement in this case are similar
to those advanced by the parties in the lead case, Docket No. 75-51, which was
also settled. As in that case, the parties have canvassed records relating to
instances of crane “bumping” and have attempted to verify and agree upon the
number of such instances. However, the parties have recognized that if the
proceeding were to continue with further litigation, they would have to enter
into extremely complicated factual areas relating to the number of jobs which
complainant might have lost to a Port crane which was not as suitable for a job
as one of complainant’s as well as items of expense or loss which complainant
might have suffered. Furthermore, the relevant period of time for such facts
extends over approximately two and one-half years, from October 1974 to
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March 1977. All of these facts would have to be developed under the Commis-
sion’s decision in Docket No. 75-51, which established that respondent’s prac-
tices, which have long since been discontinued, were unlawful under sections 16
First and 17 of the Shipping Act, 1916 (the Act) because respondent had
“bumped” private crane operators like complainant from jobs already com-
menced and had given Port cranes first call on jobs even though it was possible
that a Port crane had not been equally suitable to one of complainant’s cranes
for a particular job. In addition to the above, there also remained the question
under law of what items of complainant’s expenses would be compensable
under section 22 of the Act in cases of this kind.

Because of all of difficulties of litigation described above with attendant cost,
which both parties wish to avoid, they have agreed to settle this case on
condition that respondent pay complainant $5,500.00 with costs, if any. Again,
as in my ruling in Docket No. 75-51, cited above, I find that this settlement
comports with the principles of law followed by the courts and this Commission
which favor settlements and that there are no complicating factors, such as the
need to process the settlement under section 15 of the Act or to observe the
requirements of tariff law under section 18(b)(3) of the Act, which might
require that approval be withheld pending further study or investigation.'

Accordingly, I find that the settlement which the parties have submitted for
approval as a means to terminate this case is reasonable, violates no law or
policy, and fully comports with the Commission’s policy which encourages
settlements. Therefore, subject to rule 227(c), as amended (i.e., subject to
Commission review), the settlement is approved and this complaint case is
discontinued.

(S) NorMAN D. KLINE
Administrative Law Judge

June 10, 1979

' In the ruling cited in Docket No. 75-51, cited above, I examined case law which holds that settlements arc favored and cited
several decisions of the C ission which followed this principle, e.g., Organic Chemicals v. Atlanttrafik Express Service, 18 SRR
SRR 1536a, 1539 (1979); Old Ben Coal Company v. Sea-Land Service, Inc., 18 SRR 1085, 1091-1099 (1.D. 1978, FM.C.
adoption, December 29, 1978). Furthermore, I noted that in some cases, unlike this one, a settlement may constitute a section 15
agreement and must therefore undergo separate processing under that law or, if it involves tariff matters under section 18(b}3),
requires special scrutiny to ensure good faith, See, e.g., Massachusetts Port Authority v, Container Marine Lines, 11 SRR 37,
40(1968); American Export Isbrandtsen Lines, Inc., 14 F.M.C. 82,89 (1970); Organic Chemicals v. Avlanstrafik Express Service,
Supra. Finally, [ followed the principle that the presiding judge must ine the setilement to ensure that it does no violence
to any statutory schemes involved and that the amount to be paid in ecttlement is a matter for the parties to determine. See, c.8.,
Docket No. 78-44, Pierpoint Management Company and Retla St hip Company v. Holt Hauling and Warehousing Systems,
Inc,, {(F.M.C. Order, June 13, 1979) 19 SRR 435; Inter Equip, Inc. v. Hugo Zaneili & Co., 17 SRR 1232, 1234 {(1977).
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FEDERAL MARITIME COMMISSION

DoCKET No. 74-41

AGREEMENT Nos. 8200, 8200-1, 8200-2 AND 8200-3
BETWEEN THE PACIFIC WESTBOUND CONFERENCE
AND THE FAR EAST CONFERENCE

ORDER ON RECONSIDERATION
August 17, 1979

The Pacific Westbound Conference (PWC) and Far East Conference (FEC)
have filed Petitions for Reconsideration of the Commission’s April 18 order
disapproving an interconference ratemaking agreement ' between PWC mem-
ber lines and FEC member lines.? For the reasons set forth below, the Petitions
are denijed.

FEC contends that the proceeding was before the Commission only on the
Port of Seattle’s exceptions to the Initial Decision, Seattle opposing but one
provision in the Agreement. By reviewing and disapproving the entire Agree-
ment without notice that it intended to do so, FEC alleges, the Commission
deprived FEC of the opportunity to be heard other than on the issue com-
plained of by Seattle,

The Commission’s Rules of Practice and Procedure state at 46 C.F.R.
section 502.227(a), in pertinent part:

Where exceptions are filed to, or the Commission reviews, an initial decision, the Commission,

except as it may limit the issues upon notice or by rule, will have all the powers which it would
have in making the initial decision.

As the Commission did not limit the issues for consideration in this proceeding,
its review of the entire Agreement was proper under section 502.227(a).}

FEC also alleges an incorrect finding of fact, in that the Commission’s
decision states, at 11:

! Agreement Nos. 8200, 8200-1, 8200-2 and 8200-3 (collectively tho Agreement).

*Intarvenors the Port Authority of New York and New Jersey and the Maryland Port Adminlstration concurred in FEC’s
Petition.

! We also note that at ora] argument, the parties were questioned not only on Seattle’s ground for protest but on other aspects
of the Agresment as weil.

76 22 FM.C.
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On the other hand, there are several indications that destructive rate practices between the
conferences are not likely to occur. The Agreement specifically does not apply to the relationship
between PWC overland rates and FEC rates, yet the midwestern-source cargo, to which PWC
overland rates are most likely to apply, is the most probable source of competition between the two
conferences,

FEC characterizes this observation as a condemnation of the Agreement for
not applying to PWC overland rates. FEC cites the large revenue figures on
commodities moved pursuant to both conferences’ tariffs, and the written
testimony of PWC Chairman D. D. Day, Jr. to the effect that overland cargo
is a relatively minor part of PWC’s total cargo, and claims that the Commis-
sion’s observation about overland rates is contrary to the record evidence.

FEC misconstrues the Commission’s observation. Contrary to the confer-
ences’ contentions, the record does not indicate that the cargo movements
covered by the Agreement are likely subjects of destructive rate practices. The
sentence excepted to merely points out that, considering this absence of evi-
dence, the only remaining source of genuine PWC-FEC competition is cargo
which is not covered by the Agreement. Although large quantities of similar
commodities are transported pursuant to the tariffs of both conferences, the
particular commodities which would be likely to cause real competition be-
tween the two conferences are midwestern-source cargo, as opposed to cargo
the source of which is the East or West Coast,

PWC's arguments, as well as the remaining arguments of FEC, are based
on alleged violations of the principles of United States Lines v. Federal Mari-
time Commission, 584 F.2d 519 (D.C. Cir. 1978). The conferences argue that
the Commission’s citation of several “recent developments in the trades™ con-
stitutes improper reliance on extra-record information which the parties did not
have the opportunity to address. Specifically, the conferences protest the state-
ments that the recent growth of intermodalism diminishes the value of the
Agreement; that PWC overland rates, which are not covered by the Agree-
ment, are the most probable source of interconference competition; that there
has been a decline in all-water transport from East Coast ports; and that there
has been a change in PWC and FEC membership since the record closed.

The FEC membership, which now consists entirely of PWC members, is a
proper subject for official Commission notice. See 46 C.F.R. § 502.226(a). That
the Commission relied on this critical recent development as a major indication
that destructive rate practices between the conferences are unlikely, does not
violate United States Lines, supra. The Commission is not required to reopen
a proceeding to obtain current conference membership information which is
already filed with the Commission pursuant to 46 C.F.R. §523.2, Similarly, the
Commission properly took notice of another post-record event: that Agreement
No. 10135-6 had been conditionally approved, and that it overlaps consid-
erably the subject matter in the instant Agreement.

Moreover, the allegedly objectionable statements in the April 18 order are
not essential to the Commission’s determination. There are numérous grounds
for disapproval of the Agreement. The Agreement provides but minimal assis-
tance to the stability of the trades. The record reflects that the rate differential
provisions have proven completely ineffective. The conferences have failed to
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produce evidence of a likelihood of destructive rate practices absent approval;
indeed, the record indicates stability in the Far East trade during the
1965-1968 period when the Agreement was not in effect. The conferences’
memberships are such that destructive competition is more unlikely than ever.
All these factors sufficiently support the Commission’s decision independently
of the observations objected to by the conferences.

Nor is the Commission persuaded that this proceeding should be reopened
in conjunction with Agreement Nos. 8200-5, which would cover overland
cargo transportation, and 10135-6, the PWC-FEC Discussion Agreement.
Agreement No. 8200-5 depends upon agreements which are disapproved, and
cannot be considered in its present form. It should either be withdrawn, or
redrafted and refiled with proper justification. We strongly urge continuation
of the dialogue commenced in Agreement No. 10135-6 regarding the future
of the trades in issue.

THEREFORE, IT IS ORDERED, That the Petitions for Reconsideration
are denied; and

IT IS FURTHER ORDERED, That this proceeding is discontinued.

By the Commission.

(S) Francis C. HURNEY
Secretary
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FEDERAL MARITIME COMMISSION

DockEeT No. 76-14

AGREEMENT No. 10116-3—EXTENSION OF POOLING
ARRANGEMENT IN THE U.S. PACIFIC COAST/JAPAN TRADES

ORDER DENYING RECONSIDERATION
August 23, 1979

The proponents of Agreement No. 10116-3, have petitioned the Commission
to reconsider its April 26, 1979 Order in the above-captioned matter.' It is con-
tended that the Commission’s April 26th Order was erroneous insofar as it found
that Proponents had not filed a “complete copy” of Agreement No. 10116-3,
as modified, on April 5, 1979.% In support of this position, Proponents argue
that “Agreement No. 10116-3" is a term of art which describes only the brief
document containing the most recent amendment to Agreement No. 10116,
and that when the Commission has required the submission of a fully inte-
grated document, it has more clearly said so.}

The Petition shall be denied. The use of the words “complete copy”
sufficiently advised Proponents of the need to file the entire pooling arrange-
ment under which they would be operating through August 22, 1980.*

A proposed amendment may be conveniently referred to during its pro-
cessing stage as a document separate and distinct from the existing agreement
which would be modified. However, once an amendment is approved by the
Commission, there is only one agreement outstanding. In this instance, that
agreement was designated as “Agreement No. 10116-3.” Agreement No,
10116-3 fully incorporates the unaltered aspects of the Proponents’ original
pooling agreement as well as prior Amendments No. 1 and 2. Agreement No.

'The Prop are six J. flag carriers in the foreign commerce of the United States. Japan Line, Ltd.,
Kawasaki Kisen Kaisha, Ltd., Mitsui O.5.K. Lines, Ltd., Nippon Yusen Kaisha, Showa Line, Ltd. and Yamashita-Shinnihon
Steamship Co,, Lud.

* Proponents had submitted a two-page version of the modifications {Amendment No. 3) to their pooling arrangement, rather
than a copy of the entire pooling agreement which incorporated the instant modifications as well as Amendment Nos. 1 and 2.

E.g., the April 13, 1978 Order conditionally approving Agreement No. 7680-16 contained the following language:
A complete copy of Agreement No. 7680, as amended through the 36th amendment thereto, as modified in accordance with clause
(1) and (2) of this paragraph . ...

*If nothing else, the very brevity of Amendment No. 3 (a simple extension of the agreement’s term) should have put Proponents
on nolice that “complete copy" contemplated more than the submission of the d alone.
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10116 exists only as a point of historical interest or as a useful generic
reference.

The fact that the Commission’s Rules (46 C.F.R. §522.4(b)) routinely
require the submission of a complete copy of an agreement only after the
agreement has been amended three times, does not preclude the Commission—
on a case-by-case basis—from requiring a complete copy after a lesser number
of amendments.

THEREFORE, IT IS ORDERED, That the Proponents’ May 29, 1979
“Petition for Reconsideration” is denied.

By Order of the Commission,

(S) Francis C. HURNEY
Secretary

22 FM.C
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FEDERAL MARITIME COMMISSION

DockeTr No. 78-20
TERFLOTH AND KENNEDY, LTD.
V.

AMERICAN PRESIDENT LINES, LTD.

NOTICE
August 30, 1979

Notice is given that no appeal has been taken to the July 24, 1979, dismissal
of the complaint in this proceeding and that the time within which the Commis-
sion could determine to review has expired. No such determination has been
made and, accordingly, the dismissal has become administratively final.

(8) Francis C. HURNEY
Secretary
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No, 78-20
TERFLOTH AND KENNEDY, LTD.
V.

AMERICAN PRESIDENT LINES, LTD.

SETTLEMENT APPROVED; COMPLAINT DISMISSED WITH
PREJUDICE; PROCEEDING DISCONTINUED

Finalized August 30, 1979

By joint motion filed May 9, 1979, the complainant, Terfloth & Kennedy,
Ltd.—(T&K), and the two respondents, American President Lines, Ltd.—
(APL) and Seaport Shipping Co. (Seattle)—(Seaport), request approval of a re-
lease and settlement agreement, dismissal of the complaint and discontinuance
of the proceeding. In my judgment the release and settlement agreement should
be approved, the complaint should be dismissed with prejudice, and the proceed-
ing should be discontinued.

Facts

T&K, a Canadian corporation, filed a complaint seeking reparation in the
sum of $4,626.76 from APL, a common carrier by water in the foreign com-
merce of the United States. T&K alleged violations of sections 16 First, 17,
18(a),' 18(b)(5)2 and 15 of the Shipping Act, 1916, 46 U.S.C. §§815 First,
816, 817(a), 817(bX5) and 814, in connection with a shipment, consisting of

two containers of frozen french fried potatoes, from Seattle, Washington, to
Hong Kong under a bill of lading issued January 21, 1977. APL filed an answer

in which, among other things, it denied it had violated any section of the 1

Shipping Act.

incorrectly invoked in this proceeding

! By its terms, section 18(s) applies only to shipments in interstats commerce. It was therefore jurisdictionally defective and

! Bven if the assailed rate were “s0 unreasonably high . . . as to be detrimental to the commeree of the United States” within

the meanlng of section 18(b)(5), there would be no right to reparation becauss the Commission’s powers under section 18(b)(5)

are prospective: only. See Federal Maritime Commission v. Carragher, 364 F.2d 709 (2d Cir, 1966). In other words, section |

18(b)}(5) created no “justiciable legal right, T..M.E. Incorporated v. United States, 359 U.S, 464, 468-472 (1939), o
reparation.”

22 FM.C,
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Subsequently, T&K filed an amended complaint seeking the same amount
of reparation from Seaport, an independent ocean freight forwarder licensed by
the Federal Maritime Commission,® alleging violations of 46 C.F.R. §510.23
and section 44(c) of the Shipping Act, 1916, 46 U.S.C. §841b(c).* Seaport’s
answer, among other things, denied liability for the amount claimed but
accepted limited liability for damages in the sum of $525.16.

The agreement to settle was reached without any party engaging in the
discovery procedures. Consequently all the particulars surrounding the trans-
action have not surfaced. However, there is genera] agreement on the following
basic facts.

Sometime in November 1976, T&K asked Seaport for ocean freight rate
quotations on frozen french fries and frozen vegetables to various places in the
Far East, including Hong Kong. Seaport complied by telex on November 29,
1976. On December 14, 1976, T&K instructed Seaport by telex, to book two
forty-foot refrigerated containers of frozen french fries at a rate of $150.00 per
measurement ton for shipment in January 1977.

The rates which Seaport furnished to T&K in November 1976 were those
which were publlshed in Pacific Westbound Conference’s Local Freight Tariff
No. 4-FMC 12.° APL was at all pertinent times a member of the Pacific
Westbound Conference (PWC). For a variety of reasons, including conversion
of the PWC tariff to the metric system, the rate applicable to frozen french
fried potatoes was constantly being changed and this unsettled rate situation
apparently caused some confusion concerning the applicable rate on a given
day.

On and before November 14, 1976, the ocean freight special contract rate
was $136.00 per ton of 2000 pounds. There was also a terminal receiving
charge of $5.50 per ton of 2000 pounds. While these rates were in effect, PWC
member lines carried shipments of frozen french fried potatoes to Hong Kong.
Also, while these rates were in effect, the comparable rate to Japan for frozen
french fried potatoes was $125.00 per ton of 2000 pounds.

On November 15, 1976, the ocean rate and the terminal receiving charge
were changed to a revenue ton basis (meaning that the shipper would be
charged the greater of the weight or measurement of the shipment).® T&K
alleged that this charge amounted to a 92.8% increase in freight and terminal
charges and that while this rate was in effect there was no carriage of frozen
french fried potatoes to Hong Kong by PWC member lines. T&K also alleged
that while this rate was in effect the comparable rate to Japan remained at
$125.00 per 2000 pounds.

Effective January 1, 1977, the tariff was converted to the metric system and
the freight rate was set at $120.00 per W/M of 1000 kilos or cubic meter and

* License No. FMC 126,

*The ded lied from appearing in Order Allowing Leave to Amend Complaint, served
September 14, 1978, and similar remarks made at the prehearing conference held February 15, 1979,

* Prior to January 1, 1977, frozen french fried potatoes’ rates appeared at Item No. 054.6100 of PWC's Local Tarifl No. 4.
Therealter those rates were shown at the same line item and number in PWC’s Local and Overland Freight Tariff No. 5—
FMC 13.

© Weight (W) = 2000 pounds, Measurement (M) = 40 cubic fect. Wherever a tariffl provides a rale of W/M it means that
the rate shall be applied to the greater of the twa.
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the terminal receiving charge at $5.50 per W /M of 1000 kilos or cubic meter.
T&K alleged that the conversion retained the previous ocean rate but increased
the receiving charge by 11.7%. T&K alleged that while this rate was in effect,
the comparable Japan rate was $138.00 per 1000 kilos (no change on con-
version to metric).

On January 19, 1977, the Conference met and decided to reduce the ocean
rate, effective January 26, 1977, to $165.00 per 1000 kilos and the terminal
charge to $5.50 per 1000 kilos. This lowered the ocean rate by 42.9% and the
terminal cost by 58.5% below the rate which became effective on November 15,
1976. T&K claims that, as a result of this change, frozen french fried potatoes
again began to move to Hong Kong via PWC member lines. PWC did not take
any action in regard to the rate to Japan on January 19th. T&K alleged that
after the metric conversion on January 1, 1977, there were shipments of frozen
french fried potatoes to Japan at the $138.00 per 1000 kilo rate.

Believing that the PWC tariff action of January 19, 1977, was effective
immediately, but without rechecking the tariff, one of Seaport’s traffic clerks
mistakenly thought that T&K’s instructions could be followed by booking the
shipment for the January 21st sailing of the PRESIDENT TRUMAN. Had he
waited a few days, until January 26th, to make the shipment, the total charges
would have been $5,992.05 instead of $10,618.81, the amount APL was re-
quired to charge under tariff rates in effect on January 21st. The differ-
ence between those two figures—$4,626.76—is the amount of reparation
sought by T&K.

T&K paid charges of $10,618.81 in March 1977

One of the allegations made by T&K, but denied by APL, in effect claims
that if a shipment similar to the one at bar had been made to Japan on
January 21st, it would have cost only half as much as the one to Hong Kong.?

T&K claims against APL that by reason of the facts it was subjected to
payment of rates for transportation and terminal services which were unduly
and unreasonably preferential, prejudicial or disadvantageous in violation of sec-
tion 16 First; were unjustly discriminatory and prejudicial in violation of sec-
tion 17; and were unjustly discriminatory and unfair in violation of section 15.

Against Seaport, T&K claims that it was damaged because the licensed
freight forwarder failed to “exercise due diligence to ascertain the correctness
of any information which he imparts to a principal with reference to any for-
warding transaction” in violation of 46 C.F.R. §510.23(d) and section 44(c).}

THE SETTLEMENT

In order to avoid costly and time consuming litigation, Seaport and APL
have agreed to pay T&K the sum of $1,550.00 each in consideration of T&K’s
release. All parties agree that nothing contained in their agreement shall be
construed as an admission on the part of Seaport or APL that either violated
the Shipping Act or regulations promulgated thereunder by this Commission.

7 Prehearing transcript, p. 4.
" Ses Exhibit B of complaint.
*Section 44(c) empowem the FMC to prescribe reasonablo rules and regulations to be observed by freight forwarders. The cited
regulation waa promulgated pursuant to the rule meking authority contained In section 44(c).
22 FM.C
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The parties also agree that the agreement shall be effective only upon
approval by the Commission.

DISCUSSION AND CONCLUSION

It is well settled that legislative and Commission policy foster the settlement
of administrative proceedings. The right to seek settlement of administrative
proceedings carries the same Congressional mandate as the right to submit
proposed findings of fact and legal arguments.'” The Commission has imple-
mented its mandate by rule'' and thereafter emphasized “The law, of course,
encourages settlements and every presumption is indulged in which favors their
fairness, correctness and validity generally.” Merck Sharp & Dohme v. Atlan-
tic Lines, 17 FM.C. 244, 247 (1973).

In furtherance of this policy the Commission has authorized settlements of
administrative proceedings on the basis of a compromised reparation payment
absent admissions of findings of violation of the Shipping Act. Com-Co Paper
Stock Corporation v. Pacific Coast-Australasian Tariff Bureau, 18 SRR 619
(1978); Robinson Lumber Co., Inc. v. Delta Steamship Lines, Inc., 18 SRR
744 (1978); Old Ben Coal Co. v. Sea-Land Service, Inc., 18 SRR 1085 (1978);
Organic Chemicals v. Atlanttrafik Express Service, 18 SRR 1536a (1979).

I find it to be in the public interest to accept the offer of settlement. This was
a vigorously contested proceeding and would have required an evidentiary
hearing had the complaint not been amended to bring in Seaport as a re-
spondent. The respondents continue to adhere to the position that there has
been no wrongdoing under the Shipping Act. Nevertheless, they engaged in
good faith negotiations with the shipper and with each other and, as a resuit,
struck a bargain by which all the parties bear an approximately equal share of
the amount in dispute. Because there are novel legal aspects to this proceeding
and because an evidentiary hearing would have entailed considerable expense
to all parties, the settlement represents a realistic estimate of the costs of
litigation and the likelihood of success. The settlement is not in the nature of
a rebate or other violation of the Shipping Act.

THEREFORE IT IS ORDERED, That the terms and conditions of settle-
ment are approved.

IT IS FURTHER ORDERED, That the complaint be dismissed with prej-
udice and the proceeding be discontinued.

(S) SEYMOUR GLANZER
Administrative Law Judge

July 24, 1979

' Section 5(b) 1) of the Administrative Procedure Act, 5 US.C. §554(cX1), provides: “The agency shall give all interested
parties opportunity for—(1) the submission and consideration of facts, arguments, offers of settlement, or proposals of adjustment
when time, the nature of the proceeding, and the public interest permit;”

"' Rule 91 of the Commission’s Rules of Practice and Procedurc, 46 C.F.R., §502.91, provides in pertinent part: “Where lime,
the nature of the proceeding, and the public intercst permit, all interested parties shall have the opportunity for the submission
and ideration of facts, ar| offers of settlement, or proposal of adjustment. . . .

Pragmatically, even though unilateral offers of settlement secmingly are authorized in both investigation and complaint
proceedings, it would appear that, in the axercise of its judgmental function, the Commission is more likely to look favorably upon
joint or unopposed offers of settlement.

22 FM.C.
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FEDERAL MARITIME COMMISSION

Docker No. 79-54
Foss ALaSKA LINE INC. PROPOSED GENERAL
RATE INCREASE BETWEEN SEATTLE, WASHINGTON
AND POINTS IN WESTERN ALASKA

NOTICE
September 5, 1979

Notice is given that the time within which the Commission could determine
to review the August 1, 1979, order of discontinuance of the Administrative
Law Judge in this proceeding has expired. No such determination has been
made and, accordingly, that order has become administratively final,

(S) Francis C. HURNEY
Secretary

%6 2 FMC.



FEDERAL MARITIME COMMISSION

No. 79-54

Foss ALASKA LINE INC.—PROPOSED GENERAL
RATE INCREASE BETWEEN SEATTLE, WASHINGTON
AND POINTS IN WESTERN ALASKA

OFFER OF SETTLEMENT APPROVED; RESPONDENT
ORDERED TO COMPLY WITH TERMS OF OFFER OF
SETTLEMENT BY ROLLBACK/REFUND OF PORTION
OF RATE INCREASE; MOTION TO TERMINATE
PROCEEDING GRANTED; PROCEEDING DISCONTINUED

Finalized September 5, 1979

In accordance with an understanding reached at the hearing on July 11,
1979, on July 18, 1979, Foss Alaska Line, Inc. (FAL), respondent, submitted
a written offer of settlement and motion to terminate the Commission’s investi-
gation of a general rate increase in the Seattle, Washington/Western Alaska
Trade (hereafter alternately referred to as “Westward Alaska Service” or
“Service” or “Trade”). On July 25, 1979, Hearing Counsel, the only other
party in the proceeding, submitted a written response to the offer and motion
endorsing the offer and supporting the motion.

In my judgment, the offer of settlement should be accepted, the motion to
terminate the proceeding should be granted, and the proceeding should be
discontinued.

THE BACKGROUND OF THE PROCEEDING,
THE OFFER AND THE MOTION

The parties are in substantial, if not literal agreement, on ali aspects of the
proceeding, the offer and the motion. These are the pertinent facts concerning
those matters.

On March 15, 1979, FAL filed a 7 percent general rate increase (with
certain exceptions) on cargo transported in its Westward Alaska Service.'

' Asinitially filed, the increase applied to all rates and charges except those for gillnet boats (Item 551) and groceries (Item 810)
listed in FAL Tariff FMC-F No. 18, Thereafter, effective May 18, 1979, the increase was withdrawn on rates and charges

involving cargo moving to the town of Dillingham, Alaska.
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FAL'’s Service is a seasonal tug and barge operation between Seattle, Washing-
ton, and points in Western Alaska, including Nome, Bethel and Dillingham. It
is operated in direct competition with three other carriers in the same trade.’
The long and severe winters of Western Alaska so limit the annual navigation
season as to permit only three or four voyages by FAL.

No protests against the rate increase were filed with the Commission. The
rate increase became effective on May 18, 1979, Thereafter, on May 22, 1979,
the Commission ordered an expedited investigation of the rate increase, limited
essentially to consideration of the two issues of rate of return and the proper
method of allocating fixed vessel costs for the equipment used in the Service by
FAL:

Because the revenue to be derived from the increase was small in both
absolute and relative terms (only $71,000), because FAL felt that then existing
differences between FMC’s Bureau of Industry Economics, Office of Financial
Analysis (Staff) were not that great and should be resolvable, and because the
cost and work effort involved in participating in a formal adjudicatory pro-
ceeding would be substantial, FAL immediately initiated discussions with the
Staff and Hearing Counsel (sometimes referred to collectively as Staff) in an
effort to settle the matter without the necessity of going to formal hearing, As
a result of those discussions, FAL made several revisions to and updatings of
the G.O.11 material which it had submitted,

While substantial progress was achieved in the discussions, FAL and the
Staff ultimately were unable to agree on a settlement, and the matter was then
set for hearing commencing July 11, 1979. Failure to reach agreement was
based primarily on the different positions taken by FAL and the Staff with
respect to the proper methodology to be employed in allocating fixed vessel
costs to the Service,

In the period between the initial filing of its G.O.11 material and the date
of the hearing, FAL experienced a precipitous increase in the cost of its fuel,
an increase which could reasonably be expected to continue through the West-
ward Alaska navigation season. Accordingly, FAL again updated its G.0.11
filing to reflect these increases in fuel costs. The result of that updating was to
reduce the difference between the allowable revenue under the allocation meth-
odology utilized by the Staff (but not by FAL) and the amount of revenue
produced by FAL'’s rate increase to a minimal amount—Iater agreed by the
parties to be $31,852 in before tax revenue.

The Staff takes the position that FAL should be permitted to earn a return
on investment of 12.27 percent, while FAL proposed a 14.4 percent return on
investment. Utilizing the methodology proposed by the Staff for allocating
expenses and investment and calculating return on investment, FAL's projected

1FAL"s market share is estimatod at 30% to 35%.

3 The investlgation related to tariff revisions in FAL's Tariffs FMC-F Nos, 17 and 18. The Commission stated the two issues
to be:
1, The proper mothed of allocati licable to the tugs and barges leased by FAL from its parent
corporation, Foss Launch nnd Tng nnd utilized by FAL in the Aluska trade.

2. Whether the pmpoud rates are unjult. unreuonabla or othetwise unlawful in that they will provide FAL with an excessive rate
of return as d by p ly
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rate of return on investment is 13.3 percent. The 1.03 percent differential
separating the above figures translates into a dollar difference of $31,852. In
its offer of settlement, FAL has proposed a 1.4 percent rollback/refund of its
proposed general rate increase which reduces the above dollar difference to a
mere $15,926. The resulting 5.6 percent adjusted rate increase will produce a
projected rate of return on investment of 12.79 percent and a .515 percent
differential.

Even though it was clear that FAL and the Staff had irreconcilable
differences as to methodology, the narrowing of the dollar difference in revenue
at issue, even under the methodology employed by the Staff, led FAL to initiate
a further effort at settlement.® This was undertaken just prior to commence-
ment of the hearing and continued under my supervision and with my support.

In the course of those further negotiations, FAL and the Staff agreed that
the dollar difference between them was, as noted above, $31,852. Recognizing
that the amount involved was far less than the costs which each would incur
in litigating their irreconcilable differences in position as to allocation method-
ology, each side sought to avoid what would be a substantial and expensive
litigation effort and to remove the uncertainty of the final outcome of litigation.
FAL and the Staff agreed to compromise and settle their differences by means
of a rollback/refund of the rate increase.’

That rollback/refund, which constitutes the major ingredient of FAL’s offer
of settlement, reduces the revenue estimated to be generated by the rate
increase by one-half of the dollar difference between the parties—that is one-
half of the difference in the amount of allowable revenue under the allocation
methodology and rate of return utilized by the Staff and the amount of revenue
which the rate increase was calculated to produce. This reduction of $15,926
($31,852 divided by 2) is a 1.4 reduction of FAL'’s rate increase, and results in
an adjusted rate increase of 5.6 percent.

JUSTIFICATION FOR OFFER OF SETTLEMENT

While there continues to be an irreconcilable difference between FAL and
the Staff on the issue of what is the proper method of allocating fixed vessel
costs for the equipment used by FAL in the Service, FAL and the Staff have

*Under the methdology espoused by FAL, FAL believes that the additional revenue generated by the rate increase would still
leave FAL with a far from adequate return on its investment.

$ The matter of allocation methodology was and would continue to be a hotly contested issue in the proceeding. In addition,
because of the impact which such methodology has upon the level of carrier return on investment, FAL made it clear that if the
C ission’s ultimate decision were unf; ble to FAL, it would be compelled to appeal that decision to the courts.

Choice of methodology is not the only issue which would have to be litigated. Among other matters pertinent to the litigation
is the question of inconsistent treatment by the C ission of rate i by

g carriers in the same trade—a question

which also bears upon the equities of this investigation and the lution of the p edi posed herein. The Staff’s 1&S
Memeorandum No. 937, dated May 11, 1979, which was obtained through a Froodom of Information Act, 5 U.S.C. §552,{FOIA)
request, makes no reference to the fact that increases of similar mugnltude in the rates of FAL's competitors in the trade had
pmemusly been permitted to go into effect by the C ission without i ion. In resp to a further FOIA request for
copies of Staff [&S Memoranda dealing with the rate increases of FAL's competitors, FAL was advised there were none.

The upshot is that the p ding would be prolonged by the introduction of evidence bearing on opposing, but compatible, legal
philcsophies which, on the one hand, hold that a regulatory agency is free to sclect out one person from others similarly situated
for formal scrutiny, United States v. Wabash R Co., 321 U.S. 403 (1944), but on the other hand, hold that under certain
cl.rcnrn:tnnm good sense requires a comparative hearing in the case of competing carriers, Ashbacker Radio Corp. v. Federa!
C C fesion, 326 U.S. 327 (1945); Blue Bird Coach Lines, Inc. v. United States, 328 F. Supp. 1331 (W.D.N.Y.
1971).
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reached general agreement on the calculation of revenue which the rate in-
crease will produce.

That calculation establishes there is but a small relative and absolute
difference between the amount of additiona] revenue which FAL's rate increase
would produce and the amount of additional revenue which the Staff would
allow as reasonable, calculated according to the rate of return and fixed vessel
cost allocation methodology which the Staff' believes to be appropriate. That
small difference ($31,852) forms the basis for the proposed settlement of this
litigation. To settle the matter, FAL has proposed to roll back its rate increase
from 7.0 percent to 5.6 percent.® This will reduce by half (to $15,926) the
difference between the revenue generated by the increase and the Staff’s calcu-
lation (untested at this point in the adversary process) of the permissable
revenue level.

There can be no dispute that the cost of litigation to FAL and the Commis-
sion individually would far exceed the remaining dollar amount in dispute.
Settlement on the proposed basis therefore eliminates for FAL and the Com-
mission the cost, effort and uncertainty of litigation. As seen by FAL, this latter
factor is signficant in at least three particular respects, First, any determination
of the reasonableness of rates is certainly an impregcise exercise. That is why the
courts, regulatory agencies and economists often speak of the reasonableness of
rates not with specificity but rather in terms of a zone of reasonableness.
Second, it is by no means settled that the allocation methodology utilized by
the Staff, which has been employed as a benchmark for the purposes of
settlement discussions only, would be utlimately upheld as the correct meth-
odology to determine the reasonableness of FAL’s rate increase.” Third, the
density of the traffic at issue is so thin that the entire dollar amount at issue
($31,852) reflects the gross revenue of only about six containers. Since the
projected traffic is of necessity merely an estimate, the actual results could
depart from the estimated results by as much as, if not more than, the
difference between the revenue targets of FAL and the Staff.

It is Hearing Counsel’s position that acceptance of the offer and termination
of the proceeding would serve the public interest because it would result in
avoiding the expense of unnecessary litigation and at the same time provide a
public benefit to ratepayers. Hearing Counsel explains:

The Commission’s resources, both in terms of funds and staff, are limited. These limited resources
should be allocated so as to produce the optimum public benefit. It is Hearing Counse!'s belief that
additional expenditure of Commission funds and staff time in the present investigation would not
produce a significant public benefit. As FAL has noted, the costs of litigation would far exceed the
remaining dollar amount in dispute. Further, there can be little doubt that the ratepayers in the
Waestern Alaska trade would utlimately bear the costs of this litigation. If, however, FAL's offer
of settlement is accepted and litigation is thereby avoided, not only will these ratepayers be
guaranteed a 1.4 percent roliback in FAL’s proposed general rate increase, but they will benefit
immediately from that adjustment.

*In furtherance of ita offer of settiement, FAL has already filed supplements to its Tariffs FMC-F Nos. 17 and 18, effective
August 24, 1979, providing for a 5.6 percent general rats increase.

7 In making this statement, FAL does not intend to engage in & substantive disputs over methodology with the Staff, but merely
to point out that even though that methodology has besn ussd jor settiement purposes, the lssue of the appropriats methodology
has not besn rosolved here, nor s it intended to be resolved’by this offer of seitisment. FAL, of course, doos not ngree that the

. Staff's methadology bs the correct one. By endoraing the offer of settlament, Heating Counnel does not also implicitly endorss FAL's
methodology a4 the proper means of cajoulating FAL's rats of return on lavestment.

22 FM.C.
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In addition to the relatively small amount of money involved in this proceeding, Hearing Counse!
is mindful of the inexactness of the projected cost and revenue figures sumitted [sic] by FAL. As
FAL has indicated, “the entire dollar amount at issue {$31,852) reflects the gross revenue of only
about six containers.” Given the margin of error necessarily involved in the calculation of projected
results, coupled with the imprecision inherent in the science of economics, the remaining dollar
amount in dispute appears all the less significant.

Di1ScUSSION AND CONCLUSIONS

It is well settled that legislative, judicial and Commission policy foster the
settlement of administrative proceedings.

The right to seek settlement of administrative proceedings is expressly man-
dated by section 5(b)(1) of the Administrative Procedure Act, 5 U.S.C.
§554(c)(1), which provides:

The agency shall give all interested parties opportunity for—

(1) The submission and consideration of facts, arguments, offers of settlement, or proposals of
adjustment when time, the nature of the proceedings, and the public interest permit;

The United States Court of Appeals for the District of Columbia Circuit
perceives this provision and its legislative history “as being of the ‘greatest im-
portance’ to the functioning of the administrative process.”® Pennsylvania Gas
& Water Co. v. Federal Power Commission, 463 F.2d 1242, 1247 (D.C. Cir.
1972). The court emphasized that “[t]he whole purpose of the informal settle-
ment provision is to eliminate the need for often costly and lengthy formal
hearings in those cases where the parties are able to reach a result of their own
which the appropriate agency finds compatible with the public interest.” 1d.

The Commission has implemented its mandate by rule’ and reinforced the
rule with the policy statement that: “The law, of course, encourages settlements
and every presumption is indulged in which favors their fairness, correctness
and validity generally.” Merck, Sharp & Dohme v. Atlantic Lines, 17 F.M.C.
244, 247 (1973).

In furtherance of this policy, the Commission has authorized settlements of
administrative proceedings on the basis of a compromised reparation payment

¢ Senate Judiciary Comm., Administrative Procedure Act—Legislative History, S. Doc. No. 248, 79th Cong., 2d Sess. 203
{1945), In considering the settlement provision in S. 7, 79th Cong., Ist Sess. (1945), which ultimately became Section 554(c) of
the Administrative Procedure Act (scc note 5, supra), the Scnate Judiciary Commitice stated:

Subsection (b) [now Section 554(c) of the Administrative Procedure Act] provides that, even where formal hearing and decision
procedures arc available to parties, the agencies and parties are authorized (o underiake the informal settlement of cases in whole
or in part before undertaking the more formal hearing procedure. Even courts through pretrial proceedings dispose of much of their
business in that fashion. There is much more reason to do 50 in the administrative process, for infarmal procedures constitute the
vast bulk of administrative adjudication and are truly the lifeblood of the Administrative process. . . . The statutory recognition

of such informal methods should both gthen the administrative arm and serve to advise privaie parties that they may
legitimately attempt to dispose of cases at least in part through conft g or stipulations. It should be noted that
the precise nature of informal procedures is left to devel by the ies th I

S. Doc. No. 248, supra, at 24.

Rule 91 of the Commission’s Rutes of Practice and Procedure, 46 C.F.R. §502.91, provides in pertinent part: “Where time,
the nature of the proceeding, and the public interest permit, all interested parties shall have the opportunity for the submission
and ideration of facts, arg offers of settlement, or proposal of adjustment. . . .”

Rule 94(a)1), 46 C.F.R. §502.94(a) 1) provides in pertinent part: “Prior to any hearing the Commission or presiding officer
may direct all interested parties, by written notice, to attend one or more prehearing conferences for the purpose of congidering
any settlement under §502.91 (Rule 91). . . .

Rule 147(a), 46 C.F.R. § 502.147(a), provides, as relevant; “The officer designated 1o hear a case shall have authority to . . . hold
conferences for the settlement . . . of issues. ...”

2 FMC.
91


tpayton
Typewritten Text
91


FEUCRAL NMIARLILVIS UUVEHVLIOOIUIN

absent admissions of findings of violation of the Shipping Act. Com-Co Paper
Stock Corporation v. Pacific Coast-Australasian Tar{ff Bureau, 18 SRR 619
(1978); Robinson Lumber Co., Inc. v. Delta Steamship Lines, Inc., 18 SRR
744 (1978); Old-Ben Coal Co. v. Sea-Land Service, Inc., 18 SRR 1085 (1978);
Organic Checmials v. Atlanttrafik Express Service, 18 SRR 1536a (1979).

More particularly, there is Commission precedent granting a motion to
discontinue a general rate investigation, unopposed by Hearing Counsel,'® on
the carrier’s promise to effectuate a partial rollback of rates, Docket No. 1068,
Leeward & Windward Islands & Gulanas Conference General Increase in
Rates in the Atlantic/Gulf U.S. Virgin Islands Trade (unreported, 1963)."!

Settlement of rate proceedings is consistent with the policy of the Adminis-
trative Conference of the United States, which by its Assembly action adopted
June 7-8, 1978, recommended:'?

Agencies charged with ratemaking responsibility should encourage the parties to controverted rate
cases to settle them by agreement,

With the foregoing principles in mind, I find that the offer of settlement is
in the public interest and merits approval.

The offer is an equitable solution to a difficult situation and represents a
responsible approach to rate regulation. FAL has offered to give up a perceived
need for certain revenues in order currently to conserve part, if not all, of the
anticipated return from the general rate increase which otherwise would be
consumed by litigation expenses. Thus, the ratepayers and consumers are
immediately benefited by the roll/back refund. As Hearing Counsel has
pointed out, there is a deferred benefit, too. The potential additional costs of
litigation, because they will be eliminated, will not ultimately be borne by the
ratepayers ahd consumers.

Hearing Counsel’s endorsement of the proposal also reflects a sound and
mature judgment in coping with the problem of bringing agency proceedings
“within the bounds of reason and the agencies competence to deal with them,”
Pennsylvania Gas & Water Co. v. Federal Power Commission, supra, 463 F2d
at 1246. The support given by Hearing Counsel offers pragmatic assistance to
FAL’s responsible initiative, and it does so by placing the using public’s interest
ahead of important, but technical, methodology issues without in any way
abandoning Hearing Counsel’s belief in the validity of its position, Moreover,
Hearing Counsel’s response to the offer permits the Commission and Staff to
conserve considerable time and energy by obviating the need for formal resolu-
tion of a controverted rate case. This, too, i8 an appropriate factor to be
considered by the Commission in determining whether and under what circum-
stances to terminate a rate proceeding. Wisconsin v. Federal Power Commis-
sion, 373 U.S. 294, 311 (1963).

 The court, in Pennsylvania Gas & Water Co. v. Federal Power Commission, supre, upheld the right of a regulatory agshcy
1o approve & proposed settlement of a rate proceeding with less than unanimous consent (including opposlition of theagency’s staff).
Reasoning further, the court stated that the particular agancy concerned “cannot refluse to consider a proposal which appears, on
its face at least, consiatent with [its] duty [of protecting the ultimate consumer].” 463 F.2d at 1247-1252.

I'Tt I8 Intaresting, historically, to note that movant’s counsel was Harold Leventhal, now a Judge of the United States Court
of Appsals for the District of Columbla Clroult,

121978 Report, Adminlstrative Conférence of the United States, at 35,
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Accordingly, it is ordered'’ that:

1. Offer of settlement be approved.

2. FAL shall refund that portion of its general rate increase, already col-
lected, which exceeds 5.6 percent.

3. Supplement No. 3 to FAL’s Tariff No. 17 and Supplement No. 3 to
FAL’s Tariff No. 18, which became effective August 24, 1979, shall not be
increased during the 1979 Seattle, Washington/Western Alaska navigation
season without prior approval from the Commission.

4, The motion to terminate this proceeding is granted."

5. The proceeding is discontinued.

(S) SEYMOUR GLANZER
Administrative Law Judge

August 1, 1979

13 “[T}f on examination [settlements] are found equitable by the regulatory agency, then the terms of the seitlement form the
substance of an order binding on all the parties. . . . Pennsylvania Gas & Water Co. v. Federal Power Commission, supra, 463
F2d at 1246.

¥ In recognition of the procedural time constraints established by the recent Public Law 95-475, amendments to sections 3 and
4 of the Intcrcoastal Shipping Act, 1933, FAL's offer states that if the Commission were to reject the offer, FAL would have no
objection to uitimate decision of the matter within 240 days rather than 180 days. Hearing Counsel supports this position, noting
that the Commission, in its discretion and for good cause may extend the 180-day time period for Commission action by 60 days
and suggests that delay occasioned by a bona fide attempt to resolve controverted issues by settlement qualifics as a proper showing
of good cause, | agree. However, because of those time constraints, it is suggested that the Commission consider whether to shorten
the time period established by Rule 227, 46 C.F.R. §502.227, for review of this order.
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No. 594(1)
GIRTON MANUFACTURING COMPANY
1A

HELLENIC LINES LIMITED

PARTIAL ADOPTION OF DECISION OF
' SETTLEMENT OFFICER

September 5, 1979

The Commission has undertaken a review of the decision of Settlement
Officer James K. Cooper, served July 13, 1979, in which Girton Manufacturing
Company (Complainant) was awarded reparation of $409.30 from Hellenic
Lines Limited (Respondent). Complainant alleged, and the Settlement Officer
found, that Respondent overcharged Complainant $409.30 by charging the
rate for Cargo NOS, Nonhazardous instead of Machinery, NOS for a bever-
age crate washer transported by Respondent from Philadelphia, Pennsylvania
to Dubai, United Arab Emirates on February 22, 1977. We agree with the
ultimate conclusion of the Settlement Officer and his award of reparations for
the reasons set forth in his decision.

We disagree, however, with the Settlement Officer’s denial of Complainant’s
claim for interest on the amount of reparation. Respondent failed to respond
to Complainant’s overcharge claim filed April 3, 1978,' and to Complainant’s
three subsequent tracings in June, July, and September, 1978. No explanation
for the application of the Cargo, NOS rate was made either to Complainant
or to the Commission,

Award of interest, like award of reparations, is discretionary with the Com-
mission. Flota Mercante Grancolombiana v. Federal Maritime Commission,
373 F.2d 674 (D.C. Cir. 1967). The Commission concludes that the facts of
this case justify an award of interest on the reparation at 6% accruing from
April 3, 1978, the date that Complainant filed its informal overcharge claim
with Respondent.

'The Settlement Offioer’s declsion erronoously notes this date as April 3, 1979.

94 22FM.C
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THEREFORE, IT IS ORDERED, That the decision of the Settlement
Officer is adopted except as indicated; and

IT IS FURTHER ORDERED, That interest on the reparation is awarded
at 6% accruing from April 3, 1978, until payment is made; and

IT IS FURTHER ORDERED, That this proceeding is discontinued.

By the Commission.

(S) Francis C. HURNEY
Secretary

22 F.M.C. 95


tpayton
Typewritten Text
95


FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No. 594(1)
GIRTON MANUFACTURING COMPANY
Y.

HELLENIC LINES LIMITED

DECISION OF JAMES K. COOPER, SETTLEMENT OFFICER*
Partially Adopted September 5, 1979

Reparation Awarded

Girton Manufacturing Company (complainant) in a claim filed October 5,
1978, claims $409.30 as reparation from Hellenic Lines Limited (respondent)
for a alleged overcharge on a shipment described on the bill of lading as “1 crate:
Beverage Case Washer.” The shipment moved on the respondent’s vessel Hel-
lenic Laurel, under bill of lading number P-001, dated February 22, 1977, The
shipment had a weight of 4,260 1bs. and measured 490 cubic feet, The shipment
was loaded on board the respondent’s vessel at Philadelphia, PA, and moved to
the port of Dubai, U.AE, The freight charges were paid by the complainant
on March 25, 1977.

The complainant states that the respondent rated the shipment as “Cargo
NOS, nonhazardous,” per Item 215 of Tariff No. 5, FMC 5 published by the
“8900” Rate Agreement, of which respondent is a participating member.

The complainant states that the respondent should have rated the shipment
as “machinery, NOS” per Item 565 of Tariff No. 5, FMC 5 published by the
“8900” Rate Agreement.

The complainant stated the respondent failed to respond to its overcharge
claim BZS-46 filed on April 3, 1979, and failed to respond to tracings dated
June 26, 1978; July 19, 1978; and September 19, 1978.

*Both parties having consented to the informal procedure of 46 C.F.R. §502.301-304 (a3 amendad), this decislon will be final
unless the Commission elects to review it within 30 daya from the date of service thereof.
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According to the complainant, the overcharge is determined as follows:

Item 215, Cargo NOS, nonhazardous

Rate $188.25 per 40 cubic feet

plus surcharges Total Charges $3,805.00
Item 565, Machinery NOS

Rate $168.00 per 40 cubic feet

plus surcharges Total Charges 3,395.70

Overcharge $ 409.30

A review of the complaint, supporting documentation and the involved tariff
items confirms the complainant’s overcharge allegation. The shipment was
clearly described on the bill of lading as a “Beverage Case Washer,” The
supporting invoice and advertising material clearly indicate that the commodity
in question was in fact a machine to be utilized for the purpose of washing cases
and boxes. Therefore, the shipment would fall clearly within the description of
Tariff Item 565, 5th Revised Page 96-A, effective January 24, 1977, which
bears the heading “Machines and Machinery and Parts thereof, NOS, IN-
DUSTRIAL,” at a rate of $168.00 W/M.

Section 18(b)(3) of the Shipping Act, 1916, makes it unlawful for a carrier
to retain compensation greater than it otherwise would be entitled under its
applicable tariff. Accordingly, the complainant is awarded reparation in the
amount of $409.30. The claim for interest on the amount of reparation is
denied.

(S) JaMes K. COOPER
Settlement Officer

22 FM.C,
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INFORMAL DOCKET No. 387%(I)
PAN AMERICAN HEALTH ORGANIZATION
Y.

MoorE-MCcCORMACK LINES, INC.

REPORT ON REMAND
September 12, 1979

BY THE COMMISSION: (Richard J. Daschbach, Chairman, Thomas
F. Moakley, Vice Chairman; James V.
Day and Leslie Kanuk, Commissioners)

This matter is now before the Commission on remand from the United
States Court of Appeals for the District of Columbia Circuit,

The proceeding was instituted by a complaint filed by Pan American Health
Organization (PAHO) alleging that Moore-McCormack Lines, Inc, (Respond-
ent), had violated section 18(b)(3) of the Shipping Act, 1916 (46 U.S.C.
§817(b)(3)), by collecting freight charges in excess of those provided in the
applicable tariff’ on a shipment described in the bill of lading as “stationery,”
carried from Baltimore, Maryland, to Rio de Janeiro, Brazil.

Respondent assessed the rate provided in the Tariff for “PAPER, VIZ.
Stationery.”? PAHO contended that the description in the bill of lading was
erroneous and that the shipment should have been described instead as
“PAPER, VIZ.: Bond, Sulphite or Sulphite and rag mixed—see PRINTING
PAPER” for which the Tariff provided a lower rate.’

With the consent of both parties, the proceeding was conducted under the In-
formal Procedure for the Adjudication of Small Claims provided in subpart S
of the Commission’s Rules of Practice and Procedure (46 C.F.R. § 502.301, et

seq. ).

" Inter-Ametican Freight Conference—Section A Tariff No. 3 (FMC No. 7), hereinafter referred to as “Tariff.”
27th Rov. page 148 effective April {, 1975.
*10th Rev. page 146, effective November 1, 1974, and 19th Rev. page 147, effective April 1, 1975,
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PAN AMERICAN HEALTH ORG, V. MOORE-McCORMACK LINES, INC. 7/

In a decision issued October 14, 1977, the Settlement Officer awarded
reparation upon finding that PAHO had sustained its burden of proving that
the shipment consisted of sulphite bond paper and should have been so rated.

On review, the Commission reversed the Settlement Officer’s decision and
determined that the tariff description “PAPER, VIZ.: Stationery” was more
specific than “PAPER, VIZ.: Bond, Sulphite . . . see PRINTING PAPER.”
It, therefore, concluded that the carrier had properly classified and rated the
shipment and denied reparation.*

On September 8, 1978, PAHO filed with the United States Court of Appeals
for the District of Columbia Circuit a Petition for Review of the Commission’s
Report. The Court by Order served July 18, 1979, remanded the record to the
Commission for:

(1) an explanation as to why “‘stationery’ is a more specific description than
‘PAPER, VIZ.: Bond, Sulphite and Sulphite and Rag Mix—see PRINTING
PAPER;’” and

(2) a delineation of the scope of petitioner’s burden on the question of the
appropriate tariff description,

DiscussiON

In determining which of the two descriptions at issue® is more specific, the
Commission tock into consideration the fact that while bond paper is com-
monly used for stationery, it may also be employed for other purposes such as,
the making of documents,® or for printing, as contemplated in the Tariff, and
could thus come in different shapes such as sheets or rolls. The making of
stationery would require a further step in the manufacturing process, that is the
cutting of the paper to specified sizes in order to obtain the end product. The
finished article, therefore, rather than the raw materials used in its manu-
facture, provides a more specific basis for the tariff classification of the product.
The conclusion that the carrier properly classified and rated the shipment rests
on these grounds.”

With respect to the burden of proof, although the shipper is conclusively
presumed to have knowledge of the carrier’s tariff,* the Commission has recog-
nized the bona fide errors may occur in the preparation of shipping documents,
and a complainant seeking reparation under section 22 of the Shipping Act,

4 A petition filed by PAHO requesting the Commission to ider ils decision was subsequently denied.

*The description in the bill of lading is based on the Statistical Classification of Domestic and Foreign Commodities Exported
from the United States, U.S. Depariment of Commerce, Bureau of the Census (1971), page 140, Schedule B commodity
#642.3040, a copy of which is in the record,

The description “Stationery” is found on 7th Rev. page 148 of the Tariff, effective April 1, 1975,

* According to the Third New Internationzl Dictionary of the English Language Unabridged (1964), bond paper is;

a strong durable paper of a type orig. made for documents (as government bonds) and now commonly used for letterheads and
cther stationery. At p. 250.

TU.S. v. Gulf Ref. Co., 268 U.S. 542 (1925); Associated Press v. F.C.C, 452 F.2d 1290 (D.C. Cir. 1971) {plrovisions under
a specific tarifl’ designation prevail over those included under a more general heading.” at 1296; Corn Product Co. v. Hamburg-
Amerika Lines, 10 FM.C. 388 (1967).

¥ Kansas Clty So. Ry. Co. v, Cari, 227 U.S. 639, 653 (1513),
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1916 for freight overcharges caused by such error, must set forth sufficient
facts to prove with reasonable certainty and definiteness the validity of its claim
by a preponderance of the evidence.” Here, in fact, the carrier is not denying
that the office stationery was made of sulphite bond paper so that no facts are
disputed and in need of further proof.

In the absence of disputed facts, the interpretation of the tariff becomes a
question of law. Under section 304 of the Informal Procedure for the Adjudi-
cation of Small Claims the parties to a proceeding may file with their pleadings
memoranda, briefs, arguments, citing legal authority and precedents in support
of their position. 46 C.F.R. § 502.304(a) and (¢). As is evident from the record,
PAHO availed itself of this opportunity.

By the Commission,

(S) Francis C. HURNEY
Secretary

3 Olin Construction Company, Inc. v. Occupational S. & H. Rev. Com'n, 525 F.2d 464 (2d Cir. 1975). McCormick on Evidence
(1972 ed.) at 853,

The Commisslon held that once the shipment has left tho custody of the carrier, and is no longer available for inspection, the
shipper has a “heavy burden™ of proving that the shipment is other than described on the bill of lading. Western Publishing Co.
v. Hapag Lioyd A.G. 13 SRR, 16 (1972). This, “heavy burden” however, relates to the shipper's difficulty in obtaining the
necessary evidence rather than to the welght to be given to such evidence.
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FEDERAL MARITIME COMMISSION

DockeT No. 77-56
WEST GULF MARITIME ASSOCIATION
V.

THE CiTY OF GALVESTON
(BoarD OF TRUSTEES OF THE GALVESTON WHARVES)

An indemnification requirement in a terminal tariff which would relieve a port from liability for
its own negligence is an unreasonable practice violative of section 17 of the Shipping Act,
1916.

A terminal tariff requirement that steamship agencies and stevedoring companies obtain general
liability and property damage insurance is reasonable, especially in light of the recent history
of accidents at the port.

A terminal tariff requirement that the port be reimbursed litigation expenses if the port succeeds
in litigation, but which does not require the port to pay such expenses if it unsuccessfully
initiates litigation, imposes a unilateral obligation which is unreasonable and a violation of
section 17 of the Shipping Act, 1916.

A terminal tariff item which would permit application of a port user’s payments of port charges
to the account of another user is unreasonable and violative of section 17 of the Shipping Act,
1916.

Robert Eikel for West Gulf Maritime Association

Benjamin R. Powel and Carl S. Parker, Jr. for the City of Galveston (Board of Trustees of the
Galveston Wharves).

David M. Schacter, Richard L. Landes, Robert W. Parkin and Leslie E. Still, Jr. for California
Association of Port Authorities.

Charles H. Lombard for Alabama State Docks Department.

Agron W. Reese and John Robert Ewers for Bureau of Hearing Counsel.

REPORT AND ORDER
September 14, 1979

BY THE COMMISSION: (Richard J. Daschbach, Chairman; Thomas
F. Moakley, Vice Chairman; James V. Day
and Leslie Kanuk, Commissioners)

This proceeding was initiated upon the complaint of West Gulf Maritime
Association (WGMA),! filed November 15, 1977, alleging that nine items of

' WGMA is a trade association composed of steamship agents and stevedore companies, using port facilities along the Guif of
Mexico.
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Tariff Circuilar No. 4-D of the Galveston Wharves (the Port) violate sections

16 and 17 of the Shipping Act, 1916 (46 U.S.C. § §815, 816). Parties to the
proceeding are WGMA, the Port, and Intervenors the California Association
of Port Authorities (CAPA), the Alabama State Docks Department, and the
Commission’s Bureau of Hearing Counsel (Hearing Counsel).* Administrative
Law Judge William Beasley Harris (Presiding Officer) issued an Initial Deci-
sion on May 1, 1979, in which he found three of the tariff items to violate
section 17, three to be just and reasonable, and three to be “subjects for review
and adjustment by the whatves.”* The proceeding is now before the Commis-
sion on exceptions to the Presiding Officer’s decision filed by WGMA, the Port,
and CAPA. WGMA and Hearing Counsel filed Replies to these Exceptions.

DiscUSSION AND CONCLUSIONS

Although WGMA alleges section 16 and 17 violations in its complaint, it has
neither persuasively argued its section 16 contentions in its briefs nor presented
evidence during the hearings of undue preference or advantage. In fact, a
WGMA witness testified that the provisions in issue have proved no disadvan-
tage even to his three-person family enterprise. WGMA has failed to carry its
burden in demonstrating any violation of section 16 of the Act. The remaining
issues to be decided involve the allegations of section 17 violations.

In the discussion that follows, the tariff items at issue will be set forth
seriatim, followed by the position of the parties and the Commission’s conclu-
sion on each.

Item No. 5(r):

“USER, DEFINITION OF: A user of the facilities managed and controlled by the Board of

Trustess of the Galveston Wharves shall include, but not be limited to:

1. Any steamship agency and/or stevedoring company doing business on or in connection with
such facilities.

2. Any person, partnership, corporation or other entity doing business on or in connection with
such facilities.

3, Any person, partnership, corporation or other entity owning or having custody of cargo on or
moving over such facilities.”

The Presiding Officer found this item to be reasonable, to which finding
WGMA excepts. WGMA argues that the definition of user is unnecessarily
broad in that it includes steamship agents, persons without business connections
with the Port, and persons not on the Port’s premises. The Port, CAPA,* and
Hearing Counsel argue that steamship agents are quite properly considered
“users™; that the definition of user is not otherwise as broad as WGMA
suggests; and that the definition is consistent with the Commission’s decision in

*United States Lines, Inc. filed & petition to intervene on June 25, 1979, following the close of the hearing in this proceeding.
When fllod after heatings have been closed, a ptition for intervention wlil not ricrmally be granted, 46 C.ER. section 502.72(a).
Moreover, the petitioner's interest in the subject matter of the instant procceding is sdequatoly protected ln Docket No. 7813,
Unlied States Lines, Inc. v. Maryland Pori Administraticn. Accordingly, the petition s denied.

1The context of these thres fndings Indicates that the Presiding Officer found the items to bs violative of section 17.
4CAPA concurs with the Port on every tarifl item, except as otherwise indicated.
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West Gulf Maritime Association v. Port of Houston Authority, 18 SR.R. 783
(1978).

The Commission finds the definition of “user” to be a reasonable one. The
rationale of West Gulf Maritime Association v. Port of Houston Authority,
supra, is consistent with our finding that steamship agents are sufficiently
involved in the use of port facilities to be subject to those tariff provisions which
the Commission herein concludes are reasonable. Furthermore, the Commis-
sion has found, infra, that several of the tariffl items in issue violate section 17,
and this, too, diminishes the effect imputed to the definition by WGMA,

Item 98.1:

“INDEMNITY: Each User of the facilities of the Board of Trustees of the Galveston Wharves
shall indemnify and save harmless the Board of Trustees of the Galveston Wharves and the City
of Galveston from and against any and all claims, actions, damages, liability and expense, includ-
ing reasonable Attorneys’ fees and litigation expenses, in connection with loss of life, bodily injury
and damage to property (including the property of such User), occurring in connection with the
use of or arising from the use of any of the facilitics of the Board of Trustees of the Galveston
Wharves caused in whole or in part by any such User, such User’s employees (including loaned
employees), agents, contractors and invitees (other than those steamship agencies and stevedoring
companies subject to Item No. 98.3), or arising from or incidental to such User’s operations on
the facilities of the Board of Trustees of the Galveston Wharves. Each User of the facilities of the
Board of Trustees of the Galveston Wharves waives all claims such User may have against the
Board of Trustees of the Galveston Wharves and/or the City of Galveston for loss or damage
covered by any insurance policy or policies covering in whole or in part such Users’ doing business
on or in connection with the facilities of the Galveston Wharves, and each such User shall cause
its insurance carrier or carriers to waive any right of subrogation with respect thereto and to so
notify the Board of Trustees of the Gaiveston Wharves of such waiver.”

The Port excepts to the Presiding Officer’s finding that this item is unreason-
able. The Port points out that indemnification is required only where the user
is at least partially responsible for damage to cargo, and not where the Port is
solely responsible. The Port argues that exculpatory clauses in tariff provisions
are not void as a matter of law. It also contends that the subrogation clause in
Item No. 98.1 is reasonable, because it requires a waiver only if the user is cov-
ered by an insurance policy, and properly places the risk of insured losses on
the insurance company writing the primary coverage.

WGMA opposes Item No. 98.1, claiming that the item would require users
to indemnify the Port against the Port’s own negligence. Hearing Counsel
concurs with WGMA that Item No. 98.1 is unreasonable, and emphasizes that
the tariff item would require indemnification and waiver of claims and subroga-
tion even when the Port is primarily negligent in an incident and the user but
only slightly at fault.

It is well established that exculpatory clauses are invalid as a matter of law
in common carrier and public utility relationships. See, e.g., Bisso v. Inland
Waterways Corp., 349 U.S. 85 (1955); Express Co. v. Caldwell, 21 Wall. 264
(1874). The Port relies heavily on Southwestern Sugar & Molasses Co., Inc.
v. River Terminals Corp., 360 U.S. 411 (1959), citing that case for the prop-
osition that the Bisso rule does not apply to exculpatory clauses in tariffs filed
with regulatory agencies. In Southwestern Sugar, however, the Court merely
chose to let the Interstate Commerce Commission, rather than the Court, have
the first opportunity to rule on the legality of the clause, and suggested that

2FMC.
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perhaps the towing rates in question reflected savings derived from application
of the exculpatory clause. Southwestern Sugar is not authority for the permis-
sibility of exculpatory clauses in tariffs such as the Port’s, Moreover, the Bisso
rule exception suggested in Southwestern Sugar does not apply in the instant
proceeding. The record below does not indicate that any savings resulting from
the exculpatory clause are passed on to users.’

Exculpatory clauses in terminal tariffs have been found by the Commission
to violate section 17 of the Act. In Truck and Lighter Loading and Unioading
Practices at New York Harbor, 9 FM.C. 505, 515 (1966), the Commission
found unreasonable a terminal operator’s disclaimer of responsibility for truck-
ers’ delays, because the clause would exculpate the operator for delays for
which it is at fault, The Commission’s decision was upheld in American Export
Isbrandtsen Lines, Inc. v. Federal Maritime Commission, 389 F.2d 962 (D.C.
Cir. 1968). In Lucidi v. Stockton Port District, 19 SR.R. 441 (June 8, 1979),
a terminal tariff item which disclaimed responsibility for damage to cargo
caused by rodents was found unreasonable. The Initial Decision, which became
administratively final upon absence of review, stated:

To permit the Port to isolate itself from Liability, if such liability accrued by reason of the Port’s

negligence by the mere publication of an exculpatory tariff’ provision, is unjust and unreasonable,
in violation of section 17 of the Act..

Lucidi, supra, 19 SR.R. at 449

Although the Port’s indemnification requirement in the instant proceeding
would not apply if the Port were wholly responsible for an occurrence, it would
apply in situations in which the Port were partially responsible, even if more so
than the user. We find that the indemnity requirements and the waiver of
claims and subrogation provisions of the Port’s tariff are unreasonable for
precisely the reasons enunciated in Bisso, Truck and Lighter, and Lucidi, and
conclude that Item No. 98.1 is violative of section 17.

Item 98.3;
INSURANCE: Bach steamship agency and each stevedoring company doing business on or in
connection with the facilities of the Board of Trustees of the Galveston Wharves shall keep in full
force and effect Public Liability and Property Damage Insurance covering its operations to be
carried out upon or in connection with the facilities of the Board of Trustees of the Galveston
Wharves, The limits of liability shall be not less than $5,000,000 per occurrence. The Policy or
Policies shall contain an endorsement insuring to such limits of liability the indemnity set forth in
Ttem No. 98.1 of this Tariff, and shall contain a clause that the insurer will not cancel or change
the insurance without first giving the Board of Trustees of ihe Galveston Wharves thirty (30) days
prior written notice. Such insurance shall be placed in a company or companies having a current
Best's General Policyholders Rating of A+ or A and a Best's Financial Rating of at least XII,
or their equivalents, and a copy of the Policy or Policies of Insurance, or Certificate or Certificates
of Insurance, shall be delivered to the Board of Trustees of the Galveston Wharves. Certificate or
Certificates of Insurance so furnished shall certify that the Policy or Policies comply with the
requirements of this item.”

The Presiding Officer rejected Item No. 98.3 in its entirety. The Port ex-
cepts, contending that the item is a reasonable business necessity, especially in
light of serious accidents at the Port in recent years resulting in payment of
millions of dollars in settlements of claims. WGMA argues that Item No, 98.3

! See alvo Dixiiyn Drilling Corp. v. Crecent Towing & Salvage Co., 372 U.S, 697, 698 (1963).

22FMC
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is unreasonable in requiring insurance of the indemnity set forth in Item
No. 98.1, because no carrier or public utility may require a user to procure
insurance for the carrier’s or utility’s benefit. Also, WGMA protests that the
minimum $5,000,000 limit is excessively high, WGMA does not contest the
general liability and property damage insurance requirements of the tariff item.
Hearing Counsel considers the general insurance requirements and the
$5,000,000 liability limit of Item No. 98.3 reasonable, but agrees with WGMA
that the tariff item’s requirement that users insure the indemnity set forth in
Item No. 98.1 is unlawful.

For the reasons set forth in our discussion of Item No. 98.1, we conclude that
the indemnity insurance requirement of Item No. 98.3 violates section 17. It is
unreasonable to require a user to indemnify the Port against the Port’s own
negligence, and it is equally unreasonable to require the user to insure that
indemnity. However, the record clearly establishes the need for users to obtain
liability and property damage insurance. Accidents at the Port in recent years
have caused millions of dollars in losses, and the Port has experienced in-
creasing difficulty in obtaining sufficient insurance coverage. The record also
reflects that obtaining insurance in the amounts required by the tariff has not
proven prohibitive to users. It is concluded that the portions of Item No. 98.3
requiring steamship agencies and stevedoring companies doing business with
the Port to obtain general liability and property damage insurance, and estab-
lishing a $5,000,000 minimum limit of liability, are just and reasonable
practices.

Item 108.2:

“LITIGATION EXPENSE: In case suit shall be brought by the Board of Trustees of the Galves-
ton Wharves through the City of Galveston to collect any monies due, enforce any provision or
remedy any default under this tariff by a User of the facilities of the Board of Trustees of the Gal-
veston Wharves, and the Board of Trustees of the Galveston Wharves through the City of Galves-
ton shall prevail, such User shall pay all expenses incurred by the Board of Trustees of the

Galveston Wharves through the City of Galveston in connection with such suit, including reason-
able Attorneys’ fees.”

Item 108.3:

“DELINQUENT INVOICES: Any invoice unpaid on the last day of the month following the
month in which the invoice was issued is delinquent. Delinquent accounts on which collection
efforts require use of a legal counsel and /or litigation shall be assessed interest charges at the rate
of ten percent (10%) per annum from the first date the invoice becomes delinquent, and in case
of litigation, reasonable attorneys’ fees (at least 10% of the amount due and owing) and litigation
expenses will also be assessed.”

Item Nos. 98.2 and 108.3° were ordered “reviewed and adjusted” by the
Presiding Officer. WGMA argues that the litigation expense provisions of the
items are invalid because each party to a dispute should pay only its own
expenses. Hearing Counsel also challenges the litigation expense provisions.

©Item No. 98.2 was cancelled at the Port’s June 27, 1979 Board of Trustees meeting, and Item No. 108.3 was revised, cffective
August 1, 1979, to read as follows:

Any invoice unpaid on the last day of the moath following the month in which the invoice was issued is delinguent. Delinquent
accounis upon which suit is filed for the collection thereof shall be assessed intcrest charges at the rate of ten percent (10%) per
annum from the first day the invoice becomes delinquent until peid, If Judgment is obtained, Attomeys’ foes of ten percent (10%)
of the amount adjudged due and owing shall be assessed.
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Hearing Counsel is of the opinion that because these provisions are not recip-
rocal and do not provide that the Port will pay a user’s litigation expenses in
the event the user prevails in court, they are unreasonable. Thus, Hearing
Counszl also excepts to the Port’s amendment to Item No. 108.3, noting that
the item still requires an award of attorneys’ fees if the Port obtains judgment,
but does not require the Port to pay attorneys’ fees if it loses.” Hearing Counsel
agrees, however, with the Port’s deletion of Item No. 98.2. The Port defends
the items, claiming that requiring litigation expenses to be borne by those who
wrongfully give rise to that litigation is just and reasonable.

These tariff items impose a unilateral obligation on one party—the user.
They do not require the Port to recompénse users if the Port unsuccessfully
initiates legal action. The Commission has found comparable one-sided re-
quirements to be violative of section 17.® We conclude that Item Nos. 98.2 and
that portion of 108.3 dealing with attorneys’ fees are therefore unjust and
unreasonable within the meaning of section 17.

Item 98.4:

“CARE, CUSTODY & CONTROL OF CARGO: The rates published in this tariff do not provide
for, and the Board of Trustees of the Galveston Wharves does not accept care, custody and control
of any cargo or other property while on or in the wharves, docks, transit sheds, warehouses or other
facilities managed and controlled by the Board of Trustees of the Galveston Wharves; except for
cargo delivered to and receipted for by Pier Point Packers Division of Galveston Wharves for
subsequent crating and further handling.”

The Presiding Officer ordered the Port to “review and adjust” this tariff
item. WGMA contends that the item is unjust in that it would absolve the Port
from the necessity to maintain its facilities properly. The Port alleges, and
Hearing Counsel agrees, that the disclaimer of care, custody and control of
cargo was not intended as an exoneration from liability for the Port’s negli-
gence but rather indicates that the Port does not become a custodian or bailee
of inbound or outbound cargo.*’

The Commission finds that Item No. 98.4 does not, contrary to WGMA'’s
contentions, disclaim liability for the Port’s negligence in its occasional loading
and unloading of trucks and railcars. The item merely reflects that the Port is
not an operating port; its personnel do not regularly perform typical terminal
services, unless specifically requested to do so for a fee. The Port admits, and
the record reflects, that the Port honors claims for cargo damaged by its
negligent handling, With the understanding that this tariff item does not imply
a disclaimer of liability for negligent cargo handling, it is concluded that it is
not in violation of section 17.

T WGMA, howover, expresses no gppasition to the Port's revislon of Item No. 108.3.

*See, e.g, Baton Rouge Marine Contractors, Inc. v. Cargill, Inc, 18 FM.C. 140, 164 (1975), affd, Carglil, inc. v. Federal
Maritime Commission, $30 F.2d 1062 (D.C. Clr. 1976), cert. den., 429 U.S. 868 (1976), in which a terminal operator’s Imposition
of an Indemnity requirement on stevedores for delays caused by fallure to provide sufficient crews was found to be an unreasonable
practioa, becauss it awarded no compensation to stevedares for delays caused by the terminal operator.

*The revised version of [tsm No. 108.3 s also unacceptabls, bacause it continuse to require that attorneys’ fees be paid only
if the Port Is the successful litigant.

1© Except for ¢argo delivered to and receipted by the Pler Point Packers Division of the Port, as axpressly noted in the tariff item.
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Item 108.2(c):

"PAYMENT OF CHARGES:

(c) The Board of Trustees of the Galveston Wharves reserves the right to apply any payment
received against the oldest bills rendered against vessels, their owners and for agents, or other

Users of the facilities.”

This item was found unlawful by the Presiding Officer. WGMA, CAPA, and
Hearing Counse! contend that it is unjust in that it enables payments made by
an agent on one principal’s account to be applied to another’s. The Port argues.
the item’s legality on the ground that a steamship agent should be the party
held primarily responsible for port charges."

We find Item No. 108.2(c) to be a violation of section 17, and reject the
Port’s contention that the Commission should take action only upon the tariff’s
“abusive application™ rather than to find it unlawful on its face. This tariff item
would permit a user’s payment to the Port to be applied to another user’s
account, if the latter were delinquent in its payments and the two shared an
agent. Despite the Port’s assurances that such an effect was not intended, the
unreasonableness of the provision is readily apparent.'?

Item 108.4;

“DELINQUENT LIST: All vessels, their owners and /or agents, stevedoring companies, or other
Users of the facilities of the Board of Trustees of the Galveston Wharves whose account becomes
delinquent as set forth in Item No. 108.3 may be placed on the delinquent list and may be denied
further use of the facilities until all such charges together with any other charges due, shall have
been paid.”

Item No. 108.4 was found lawful by the Presiding Officer, despite WGMA’s
and Hearing Counsel’s contention that the item would subject an agent to
denial of use of facilities when one of its principals’ accounts becomes delin-
quent. The Port argues that the tariff item would impose such sanctions only
on the delinquent parties.

The Commission does not interpret Item No. 108.4 to permit denial of use
of facilities by users not actually delinquent in making payments. We interpret
this tariff item to permit sanctions only on the actual deliquent parties, unlike
Item No. 108.2(c), which, prior to revision, clearly authorized sanctions on
users not actually delinquent, With this understanding, we find that Item
No. 108.4 is reasonable and does not violate section 17.

Item 109.1(b):

“CARGO STATEMENTS REQUIRED:

(b) Certified Pier Demurrage Statements
All vessels, their owners and/or agents using the facilities of the Board of Trustees of the
Galveston Wharves shall file with the Billing Department of the Galveston Wharves a
Certified Statement of Pier Demurrage on all outbound cargo loaded from such facilities. Such
Certified Statement of Pier Demurrage must be filed on the forms and in the manner
prescribed by the Executive Director and General Manager. A supply of the prescribed form
may be obtained from the Galveston Wharves Billing Department.

'I'This tariff was also revised, effective August 1, 1979. Item No. 108.2(c) now reads:

The Board of Trustees of the Galveston Wharves reserves the right to apply any payment received against the oldest bill rendered
against vessels, their owners and/or agents, or other users of the facility, except that payment made on behalf of specific vessels
and for owners will be applied, as specified by the payor.

12The Port’s revision of this tarifl item eliminates its fatal defect, however, and the Commission approves the amendment.
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In lieu of filing a Certified Statement of Pier Demurrage, the vessel, its owner and/or agent,
may file a certified copy of the vessel's manifest of outbound cargo and copies of all Receiving
Reports on cargo loaded aboard the vessel along with a sworn statement certifying that the
copies furnished are true and correct copies of the Receiving Reports.

The Certified Statement of Pier Demurrage, or in lieu thereof, copies of Receiving Reports and
manifest of outbound cargo, must be filed not later than ten (10) days after sailing, Failure
to file Certified Statement of Pier Demurrage, or Receiving Reports and manifest, within time
specified shall constitute cause for suspension of preferential berth assignment, suspension of
credit, or suspension of other vessel privileges until remedied.”

WGMA, protesting the Presiding Officer’s approval of this tariff provision,
argues that the pier demurrage statement requirements are unjust in that they
are ambiguous and permit suspension of privileges of vessels which are not
delinquent. The Port and Hearing Counsel disagree, finding them reasonable
in all respects.

We do not read Item No. 109,1(b) to permit suspension of vessel privileges
of those not actually delinquent in submitting pier demurrage statements. We
conclude, therefore, that the provision’s requirements and sanctions for non-
compliance are reasonable.

In conclusion, Item Nos. 98.1, 98.2, 108.2(c) (prior to amendment), the
portion of Item No. 108.3 dealing with attorneys’ fees and litigation expenses
(even.as amended), and the portion of Item No. 98.3 requiring insurance of the
indemnity set forth in Item No. 98.1, are found to be unjust and unreasonable
practices in violation of section 17 of the Shipping Act, 1916. Item Nos. 5(r),
98.4, 108.4, and 109.1(b), as interpreted by the Commission, are found to be
reasonable, as are those portions of Item Nos. 98.3 and 108.3 not found
unreasonable.'®

THEREFORE, IT IS ORDERED, That Item Nos. 98.1, 98.2, 108.2(c),
and those portions of Item Nos. 98.3 and 108.3 found unlawful, are cancelled,
effective immediately; and

IT IS FURTHER ORDERED, That the Board of Trustees of the Galveston
Wharves file an amended tariff within 30 days, deleting the provisions found
to be unlawful; and

IT IS FURTHER ORDERED, That the Exceptions of West Gulf Maritime
Authority are denied; and

IT IS FURTHER ORDERED, That the Exceptions of the City of Gal-
veston (Board of Trustees of the Galveston Wharves) and of the California
Association of Port Authorities are granted to the limited extent indicated, and
denied in all other respects; and

IT IS FURTHER ORDERED, That this-proceeding is discontinued.

By the Commission.

(S) JoserH C. POLKING
Assistant Secretary

" Exceptions not specifically referred to in this Order have nevertheleas been fully considered by the Commission.
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FEDERAL MARITIME COMMISSION

DocCkET No. 79-17
FARRELL LINES, INC.
V.

ASSOCIATED CONTAINER TRANSPORTATION {AUSTRALIA LTD.)
REDERIAKTIEBOLAGET TRANSATLANTIC
PAD SHIPPING AUSTRALIA PTY. LTD.

NOTICE
September 17, 1979

Notice is given that no appeal has been taken to the August 10, 1979,
dismissal of the complaint in this proceeding and that the time within which the
Commission could determine to review has expired. No such determination has
been made and, accordingly, the dismissal has become administratively final,

(S) JosepH C. POLKING
Assistant Secretary
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FEDERAL MARITIME COMMISSION

No. 79-17
FARRELL LINES INCORPORATED
LA

ASSOCIATED CONTAINER TRANSPORTATION (AUSTRALIA) LTD,;
REDERIAKTIEBOLAGET TRANSATLANTIC; AND
PAD SHIPPING AUSTRALIA PTY. LTD.

DISCONTINUANCE OF PROCEEDING
Finalized September 17, 1979

PAD Line moves that the subject proceeding be discontinued, Farrell Lines
has withdrawn its complaint, and Columbus Lines has withdrawn its interven-
tion. These withdrawals were the result of a “Stipulation of Settlement” entered
into by Farrell, Columbus and PAD Line, This stipulation is self-contained and
constitutes the only and complete agreement made by Farrell, Columbus and
PAD to settle their differences. Blue Star Line, in its capacity as a member of
the Pacific Coast Australasia Tariff Bureau (PCATB) also consents to the
above stipulation.

Hearing Counsel were permitted to intervene. Hearing Counsel now request
that the complaint be dismissed, but subject to any action the Commission may
wish to take to review the allegations contained in the complaint. Hearing
Counsel request that the Administrative Law Judge find that the Stipulation
of Settlement entered into by the parties constitutes a section-15 agreement
and that it requires Commission approval,

For reasons stated below, the motion to discontinue is granted, and it is
further found that the “Stipulation of Settlement” does not contain any pro-
visions which require filing and approval under section 15 of the Shipping Act,
1916 (the Act).

This complaint was filed by Farrell Lines against the three-named re-
spondents, which operate a joint service, pursuant to FMC Agreement
No. 9882, in the trade between the Pacific Coast of the United States and
Australia. The three respondents (under the flags of the United Kingdom,
Sweden, and Australia) operate their joint service under the trade name of
Pacific Australia Direct Line (PAD Line). PAD Line was operating three
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ro/ro vessels, and had advised Farrell that PAD Line would introduce a fourth

ro/ro vessel into the trade at the end of April or early in May 1979.

Farrell and PAD Line, as well as intervener Columbus, are members of the
Pacific Coast Australasia Tariff Bureau (PCATB). PCATB!' is a conference
created pursuant to FMC Agreement No. 50, and fixes rates in the trade herein
to Australia, New Zealand, and numerous Pacific Islands.

PAD Line had announced its intention to withdraw from PCATB as of
May 14, 1979, about the same time as the fourth ro/ro vessel would be
available for service in the trade. The only other operators in the trade (besides
Farrell, PAD, Columbus and Blue Star) are two nonconference lines {Kar-
lander Kangaroo Line and FESCO).

There were said to be as of March 13, 1979, eighteen common carrier vessels
in the trade, PAD with three, Farrell four, Columbus four, Karlander four, and
FESCO four.

Farrell believes that it and the other carriers in the trade were experiencing
insufficient cargo at remunerative rates. Farrell alleged that the fourth vessel
to be put into the trade by PAD would not be owned or chartered exclusively
by PAD, but rather that it is owned or chartered, at least in part, by Seaboard
Shipping Company (Seaboard).

Further, it was alleged that Seaboard is itself, or through an affiliate, a
shipper of lumber from British Columbia to Australia, and that Seaboard
would receive special rates from PAD Line, with such rates not available to any
other shipper. Farrell alleged violations of sections 15, 16 and 17 of the Act.

The “Stipulation of Settlement” recites five covenants, which are hereby
summarized as followed:

1. The parties to the settlement, (PAD Line, Farrell Lines and Columbus
Line), as PCATB members have agreed on a current tariff of rates which
are compensatory and permit these PCATB members to be competitive in
the trade.

2. For PCATB to function better, communications amongst its members re-
quire improvement, and the needs of the trade should be kept under regular
review.

3. PAD Line is withdrawing its pending resignation from PCATB.

4. Farrell Lines is withdrawing its “Petition for Order to Show Cause” filed
with the FMC, and Farrell Lines and Columbus Lines are withdrawing
respectively their Complaint and Intervention in the subject proceeding
(No. 79-17).

5. Farrell Lines, Columbus Line, and PAD Line expressly reserve their rights
to raise the matters and issues referred to in such Petition and in such
Complaint and Intervention, and their withdrawals are “without prejudice.”

However, so long as PAD Line remains a PCATB member, Farrell Lines and
Columbus Line will not oppose the introduction of the fourth ro/ro ship in the
PAD Line fleet.

'On or before May 14, 1979, Blue Star Line apparently also became a member of PCATB. Blue Star apparently was not a
member when the complaint in No, 79-17 was filed Marelt 13, 1979
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“In addition, as long a8 PAD Line remains a PCATB member and- operates no more than its
existing four ships (or replacement. vesssls of comparable tonnage) plus occasional spot charters
of temproary duration, Farrell Lines and Columbus Lines will not raise the issues or matters
referred to in such Petition and in such Compleint and Intervention.”

From a careful examination of the “Stipulation of Settlement,” it is found
and concluded that the stipulation does not contain any provisions which
require filing and approval -under section 15 of the Act.

Paragraph 1 of the stipulation briefly says that PCATB conference members
have agreed on compensatory rates. This-agreement in no way changes or goes
beyond the approved PCATB agreement.

Paragraph 2 of the stipulation merely expresses the desire to improve com-
munication among PCATB members.

Paragraph 3 of the stipulation provides that PAD Line withdraws its pending
resignation from PCATB. PAD Line retains the right to withdraw from
PCATB at any time. PAD Line makes no pledge to remain or not to remain
in the Conference.

Paragraph 4 of the stipulation contains only the withdrawal of the.complaint,
intervention, etc.

Paragraphs 1 through 4 of the stipulation clearly contain no terms requiring
section-15 approval.

In paragraph 5 of the stipulation, the three parties expressly reserve the right
to relitigate the matters and issues in their Petition and Complaint-
Intervention.

In-addition, in paragraph 5, and this is the main matter stressed by Hearing
Counsel, the three parties agree that as long as PAD Line remains a member
of PCATB and operates no more than its existing four ships plus occasional
spot charters, Farrell and. Columbus will -not relitigate the matters raised in
their. Petition and Complaint-Intervention.

The stipulation in paragraph 5 does not say that PAD Line will or will not
expand its fleet beyond four vessels. Further, the stipulation in paragraph 5
does not say that.PAD Line will or will not remain a PCATB Member.

Thus, none of the parties has made any binding commitment or agreement
concerning its future continuing operations. The FMC’s jurisdiction under
section 15 applies to agreements of a continuing nature, but not to agreements
such as the one herein.

The agreement herein is merely a promise not to litigate and the policy of
this agency generally is to encourage the termination of litigation.

The Petition and Complaint-Intervention referred to above have been with-
drawn without prejudice.

The subject proceeding hereby is discontinued.

The “Stipulation of Settlement” is not subject to Commission jurisdiction
under section 15 of the Act.

(S) CHARLES E. MORGAN
Administrative Law Judge

August 10, 1979
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FEDERAL MARITIME COMMISSION

DocKET No. 79-47

SEA-LAND SERVICE, INC. (SEA-LAND) PROPOSED FivE
PERCENT GENERAL RATE INCREASE IN Six PUERTO Rico
AND VIRGIN ISLANDS TRADES

NOTICE
September 19, 1979

Notice is given that no exceptions have been filed to the August 17, 1979,
initial decision in this proceeding and the time within which the Comm:ission
could determine to review that decision has expired. No such determinatiun has
been made and, accordingly, that decision has become administratively iinal.

(S) JosepH C. POLKING
Assistant Secretary
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FEDERAL MARITIME COMMISSION

No. 79-47

SEA-LAND SERVICE, INC. (SEA-LAND) PROPOSED FIVE
PERCENT GENERAL RATE INCREASE IN Six PUERTO RIco
AND VIRGIN ISLANDS TRADES

Finalized September 19, 1979

A five percent general rate increase, filed by Sea-Land Service, Inc., applicable to six Puerto Rico
and Virgin Islands trades found to be just and reasonable.

Donald J. Brunner for respondent, Sea-Land Service, Inc.
William Blum for protestant, Government of the Virgin Islands,
John Robert Ewers, C. Douglass Miller and Polly H. Frawley as Hearing Counse),

INITIAL DECISION OF SEYMOUR GLANZER,
ADMINISTRATIVE LAW JUDGE!'

Pursuant to authority of sections 18(a) and 22 of the Shipping Act, 1916, as
amended, 46 U.S.C. §817(a) and sections 3 and 4 of the Intercoastal Shipping
Act, 1933, as amended, 46 U.S.C, §§ 845 and 845a, the Commission instituted
an expedited investigation? into the lawfulness® of a five (5) percent general rate
increase filed by respondent, Sea-Land Service, Inc. (Sea-Land). The rate
increase was proposed in tariff matter filed January 26, 1979, and was sched-
uled to become effective April 1, 1979, but its effective date was postponed to
May 1, 1979, to coincide with a similar increase filed by a competing carrier,
Puerto Rico Maritime Shipping Authority,

' The declsicn will become the decision of the Commlssion in the absence of review thereol by the Commission {Rule 227, Rules
of Practice and Procedure, 46 C.F.R, $502.227),

* The invostigation waa instiiuted by Order of Investigation and Hearing (O1H) served Aptil 30, 1979,

?The statutory test of lawfulness is whether the Increasod rates are just and reasonable; see 46 U.S.C. §§817(a) and 84S,
“The OIH placed the following tarlff mattar under investigation:

ml’mhr"g 27 {applying betwoon U.S. Atlantic and Gulf Ports and Virgin Island Ports); Supplement No. 6 and 49 specified

-

2. FMC-F No. 34 (applying botwoen U.S. Atlantic Ports and Porta in Puerto Rico); Supplement No. 8.

3. FMC-F No. 36 (applying from U.S. South Atiantic Ports to Ports in Puerto Rico); Supplement No, 6.

4. FMC-F No. 37 (applying from Ports [n Puerto Rico to U.S. South Atlantlc Ports); Supplement No. 6.

5. FMC-F No. 40 (applying from U.S. Gulf Poris to Ports in Puarto Rico); Supplement No. 3.

6, FMC-F No. 41 (applying from Ports in Puerto Rico to U.S. Guif Ports); Supplement No. 5.

7. EMC-F No. 45 (applying from Rall Carrier's Torminals at U.S. Pacific Seaport Citios to Ports in Puerto Rico and the U.S.
Virgin Islands); Supploment No. 6.*
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The second ordering paragraph of the OIH ordered that “The proceeding be
limited to an investigation of [six] areas.” Six questions posed by the Commis-
sion delineated those areas, The paragraph was properly construed to mean
that within the context of the overall inquiry into the lawfulness of the rates,
the Commission was stressing the need for factual development of areas of
special concern in this proceeding.’®

The OIH named the following as parties to the proceeding: Sea-Land was
named the respondent; the Government of the Virgin Islands (Government or
VI) and Puerto Rico Manufacturers Association (PRMA)® were named protes-
tants; Hearing Counsel was named a party pursuant to Rule 42 of the Commis-
sion’s Rules of Practice and Procedure, 46 C.F.R. §502.42.

The OIH, among other things, also established a procedural schedule for the
proceeding pursuant to P.L. 94-475, a law amending provisions of the Inter-
coastal Shipping Act, 1933,

BACKGROUND

After the filing of the increase and General Order 11 submissions and before
the investigation was instituted, the Commission’s Bureau of Industry Eco-
nomics (Staff) conducted an analysis of the financial data submitted by Sea-
Land. The Staff detected certain errors which Sea-Land corrected after
discussions between Staff and Sea-Land’s financial representative. The QITH
took notice of those events, stating, at 5, “a number of areas regarding Sea-
Land’s data have been clarified.”

8. FMC-F No. 46 (applying from Ports in Puerto Rico and the U.S. Virgin Islands to Rail Carricr’s Terminals at U.S. Pacific
Seaport Cities).*

9. FMC-F No. 53 (appiying between San Juan, Pucrio Rico and Canadian Ports with Interchange at New Jersey—intermodal
Tariff); Supplement No. 2 and 32 specified revised tariff pages.**

*Prior to the hearing, Sea-Land filed a motion to discontinue that portion of the investigation involving tariffs FMC-F No. 45
and FMC-F No. 46. The motion was based upon the recent decision in Trailer Marine Transport Corp. v. F.M.C., 602 F, 2d 379
379(D.C. Cir. 1979) (TMT case), which held that the Interstate Commerce Commission has exclusi jurisdiction over rail-wat
movements in the domestic offshore trades. In its reply to the motion, Hearing Counsel urged (1) that the motion was not then
ripe for decision because the time for filing a petition for writ of certiorari in the TAMT case had not expired, and {2) that the cited
tariffs, insofar as they provide for motor-rail-water routings {they also provide for rail-water routings), are distinguishable from
the rail-water operations under review in the TMT case. Inasmuch as (1) the Commission has not sought certiorari in the TMT
case and the time for doing 5o has expired, and (2) the physical transfer of shipments at the United States ports named in the

motor-rail-water routings are, in fact, rail-wat; hanges and the mo are thus regulated by the Interstate Commerce
Commission as rail-water operations—the TA/T case appears 1o be controlling. This, of course, means that the cited tariffs, insofar
as the questions of the lawfulness of the rates is concerned, are beyond the jurisdiction of this C ission. Accordingly the motion

to discontinue should be granted. Nevertheless, because the proceeding was tried on the theory that the water portion of the
rail-water tariffs were subject to the jurisdiction of the Commission, this ruling will not disturb the factual presentation agreed to
by the partjes,

**The Commission has determined that shipments of goods by motor carrier from Canada to Elizabeth, N.J., and thence by
walter to San Juan, Puerto Rico, under 3 through bill of lading, are in the domestic offshore trade and not in the foreign commerce
of the United States and are regulated under the Intercoastal Shipping Act, 1933, as amended. Pan American Industries, Inc.
v. Sea-Land Service, Inc., 18 SRR 1697 (1979).

*The parties participating in the proceeding have agreed that Exhibit No. 3, a5 supplemnented by portions of Exhibits Nos. 5
and 6, all of which were received in evidence, constitute the answers to the six questions. The full text of the questions and responses

pp as an Appendix to this decisi

*PRMA notified Administrative Law Judge Stanley M., Levy, then the presiding judge in the proceeding, that it would not
appear at the prehearing conference on May 10, 1979, PRMA did not thereafter participate in the proceeding.

*The rate i were filed subseq to the cflective date of P.L. 95-475, but prior to the effective date of the Commission’s
Procedural Rules impl ing P.L. 95-475. (The Commission Rules (46 C.F.R. §502.6) became effective February 14, 1979).
Therefore, Sea-Land filed an historic General Order No. i1 submission covering the fiscal year cnding November 30, 1978, and
a projected General Order No. |1 submission commencing May 1, 1979, in accordance with the rules in effect on January 26,
1979, the date when the general increase was filed.
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At the prehearing conference, Judge Levy issued a number of procedural
orders (which led, ultimately, to a stipulated record and a shortened pro-
ceeding) and scheduled the hearing for June 25, 1979.

Following up on the prehearing conference, between May 21, 1979 and
June 25, 1979, there were numerous contacts between Sea-Land, the Govern-
ment, Staff and Hearing Counsel. (Hereafter, references to Staff may some-
times include Hearing Counsel). The purpose was to reconcile differences, to
have Sea-Land provide additional data to Staff and the Government and to
arrive at a stipulated record. Understandably, the problems of distance and
communication between the contiguous states and the Virgin Islands hampered
the parties’ efforts to reach agreement on a stipulation prior to the hearing.

I presided at the hearing because Judge Levy was temporarily incapacitated
by a physical injury, However, consistent with Judge Levy’s undertakings and
the initiative of the parties, I immediately recessed the hearings to permit the
parties to continue discussions. The additional discussions were fruitful and led
to a stipulated record and proposed findings of fact, jointly submitted by all
parties. While Judge Levy was recovering from surgery, the case was reas-
signed to me for all purposes.

It should also be noted that the Government’s petition for reconsideration of
the OIH, filed May 22, 1979, which was opposed by Sea-Land and Hearing
Counsel, was denied by Order of the Commission, served July 3, 1979. The
petition sought to have the effect of the proposed rate increase on the economy
of the Virgin Islands included as a specified issue in the proceeding.

Facts

Sea-Land serves the United States Atiantic, Gulf and Pacific Coast ports
and the offshore domestic trade of Puerto Rico and the Virgin Islands with five
vessels on two separate itineraries, The first, called the Crescent service, serves
the following ports, in-sequence: Elizabeth, San Juan, Kingston (Jamaica),
New Orleans, Houston, Kingston, San Juan, Elizabeth. The Crescent service
is weekly and requires four ships. The second, called the South Atlantic service,
serves the following ports, in sequence: Baltimore, Charleston, Savannah, Jack-
sonville, San Juan, Baltimore. The South Atlantic service is biweekly and
requires one ship,

The West Coast/Puerto Rico-Virgin Islands tariffs are joint rail/water
tariffs with the cargo moving via the port of Houston,® The Atlantic/Gulf
Virgin Islands trade is served via transshipment at San Juan. The Canadian/
Puerto Rico service is overland via rail or truck between Canada and Elizabeth
and thence by water. All other services are port to port.

tBee n, 4%, supra.
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In its General Order No, 11 filing, Sea-Land computed its rate base in the
trade as follows:

Historic Year Projected Year

Canada/Puerto Rico ¥ 327,557 § 241,000
East Coast/Virgin Islands 505,816 442,000
U.S. North Atlantic/Puerto Rico 6,503,812 4,852,000
U.S. South Atlantic/Puerto Rico 1,299,790 1,859,000
U.S. Gulf/Puerto Rico 3,815,816 3,672,000
U.S. Pacific/Puerto Rico Islands 5,610,619

Total $18,003,455 $15,236,000

The net income and rate of return for the historic year and Sea-Land’s
forecast of net income and rate of return for the projected year are:

Historic Year Rate of® Projected Year Rate of®

Net Income Return Net Income Return
Canada/Puerto/Rico 5 32,736 10% ($55,620) loss
East Coast/Virgin Islands (33,408) loss (76,140) loss
U.S. North Atlantic/

Puerto Rico (637,905) loss (1,170,180) loss
U.S. South Atlantic/

Puerto Rico 103,935 8% 129,060 6.94%
U.S. Guif/Puerto Rico (52,604) loss (103,140) loss
U.S. Pacific/Puerto

Rico-Virgin Islands (830,086) loss (466,020) loss

Total ($1,417,332) loss ($1,742,040) loss

Staff recomputed Sea-Land’s projected rate of return by applying its
projected volume to the historic data. The calculation involved multiplying the
historic terminal and container expense by the projected volume factor to arrive
at a projected terminal and container expense. This projected terminal and
container expense was then used to recompute vessel operating expense, vessel
operating expense relationship, administrative and general expense, and work-
ing capital. The Staff’s computation does not include any factor for inflation
which may have occurred from the end of the historic year (November 30,
1978) to the beginning of the projected year (May 1, 1979); nor does it consider
a factor for increased expense due to inflation during the projected year. Staff

? Net income/rate base=Rate of Return.
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shows the following rate base, net profit and rate of return for the projected
year:

Rate Base Net Profit Rate of Return

Canada /Puerto Rico $ 238,000 § 4,160" 1.74%
East Coast/Virgin Islands 460,000 3,640 9
U.S. North Atlantic/Puerto

Rico 4,659,000 [ 145,000] loss
U.S, South Atlantic/Puerto

Rico 1,927,000 240,760" 12.49%
.8, Guif/Puerto Rico 3,653,000" 315,800 8.75%
U.S. Pacific/Puerte Rico

Virgin Islands 4,160,000" [ 34,000] loss

Total $14,642,000 456,360 31%

FAIR RATE OF RETURN

The lawfulness of a general rate increase is measured by the fairness of a
carrier’s rate of return on equity. Matson Navigation Company—Proposed
Rate Increases in the United States Pacific Coast/{Hawaii Domestic Offshore
Trade, 18 SRR 1351, 1354-1357 (1978) (hereafter, Matson III'). John Ship-
man, a staff economist, was the only witness to testify on this issue.

His testimony demonstrates that, following accepted analytical methods
approved by the Commission in Matson III, he determined that the projected
rate of return on equity would be 17.3% and that this rate would be fair.

Mr. Shipman concluded that 17.3% would be the rate of return on equity by
also finding the rate of return on rate base to be 12.73% (a rate that he found
Sea-Land to be entitled); the imbedded cost of debt rate to be 9.86%; and
Sea-Land’s debt equity ratio to be 1.387. Where those three factors (rate of
return on rate base, imbedded cost of debt rate and debt equity ratio) are known,
the rate of return on equity is susceptible of computation by mathematical
formula. Matson III, supra, 18 SRR at 1354 n. 8.

Knowing the rate of return on equity, however, does not establish its fairness.
This remains to be determined under the tests established in Bluefield Water-
works and Improvement Company v. Public Service Commission of West
Virginia, 262 U.S. 679 (1923) and Federal Power Commission v. Hope Nat-
ural Gas Co., 320 U.S. 591 (1944). Those cases hold, in effect, that a carrier
is allowed to earn a rate of return, equal to that generally made on investments
in other businesses having corresponding risks, and which generates enough

19 Iy reaponss to Question 1 of the OIH, Sea-Land stated that the terminal & container expense in this trade was increased by
$154,000 a8 a result of an accounting change In the treatment of overland costs. See Appendix, Attachment 1. In Stafls
recomputation, this figure was subtracied from Sea-Land's income projections.

" In reaponise to Question 3 of the OIH, Sea-Land stated that facility and erane invostment for the projected year should not
have been allocated evenly between South Atlantic and Gulf “locatlons,” but that 20% of the investment shouid be charged to
South Atlantic locations and 80% to Guif locations. {See Appendix). As a result of this change in allocation, Staff shifted $474,000
in facility and cranc investment from the U.S. South Atlantic/Puerto Rico trade to the U.S. Quif/Puerto Rico trade. However,
the $474,000 investment should have been allocated to both the U.S. Gulf/Puerto Rico and U.S. Pacific/Puerio Rico-Virgin
Islands trades, with $227,000 allocated to U.S. Gulf/Puerte Rico and $246,000 to U.S. Pacific/Puerto Rico-Virgin Islands as each
trade servea Gulf locations.,

12 Projected terminel and container expense in thia trade was increased by $152,000 28 & result of the addition of direct vessel
calls at the port of Savannah, Georgie.
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revenue to allow it to maintain its credit and attract capital. Mr. Shipman
compared the 17.3% with industries analyzed by Standard and Poors for 1977
and found that Sea-Land would rank in the third decile for average return on
equity for United States industries. He also compared the 17.3% with 1978
earnings of airlines (22.1%), common carrier trucking (18.4%) and total trans-
portation 8.2%)"* and again found the 17.3% to be fair, especially in view of the
economic and business risks associated with the trades in which Sea-Land is
engaged.

Mr. Shipman was not cross-examined because Sea-Land’s rate of return for
any individual trade under investigation does not exceed what Mr. Shipman
considers reasonable. (Note, the Staff computes the average return for all the
trades to be 3%—Sea-Land computes a loss for all the trades). Thus, for pur-
poses of this proceeding, only, the parties concede the accuracy of Mr. Ship-
man’s determinations that 12.73% is the maximum permissible (fair) rate of
return on rate base and that 17.3% is the maximum permissible (fair) rate of
return on equity for Sea-Land in the trades.

DiscussioN AND CONCLUSION

In post hearing briefs all parties agree that the general rate increase is
lawful. There is nothing in the record to the contrary. The preponderance of the
evidence discloses that Sea-Land needs the additional projected revenues which
the general rate increase was designed to produce.

Accordingly, I find that Sea-Land has met its “burden of persuasion” and
has shown that the rates contained in the tariff matter under investigation are
just and reasonable and, therefore, lawful,

I find, further, that the answers to the six specified questions which appear
in the Appendix satisfy the Commission’s special inquiry.

ADDITIONAL MATTERS

Sea-Land submitted a post hearing brief for the purpose of showing that if
Staff has included an inflation factor in Staff’s projections, which Sea-Land
considers to be on the conservative side, it would be shown even more conclu-
sively that Sea-Land’s rate of return on rate base and equity in the individual
trades and for all trades were well within Stafl’s perimeters.

Hearing Counsel concedes that Staff’s approach, which did not take any
inflation factor into account, was conservative. It agrees that if the inflation
factor were considered the result would be a lower than 12.73 percent return
on rate base and lower than 17.3 percent return on equity.

The Government asks the inflation factor issue not enter into the decision
because the allowable rate of return calculated by Staff has not been exceeded
without taking inflation into account. It also notes affirmatively that inflation
factors should not be considered because there is no foundation in the record
to support various conclusions which might be reached, as urged by Sea-Land.

13 Total transportation is not an apposite indi b it includes the d d rate of return (1.3%) of Class I Railroads.
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The Government's position is well taken. Absent evidentiary support there is
no basis for deciding what inflationary factor to use (among others, e.g.,
consumer or wholesale price index), Moreover, it would be a moot exercise
inasmuch as the lawfulness of the general rate increase stands on the evi-
dentiary record without the need for anything further."

In the light of the foregoing findings and conciusions, the investigation is
ordered discontinued.

(S) SEYMORE GLANZER
Administrative Law Judge

August 14, 1979

14 The Government hes also commented on two other matters which it acknowledges aro not central to the disposition of the

case, but which it wishes to be brought to' the ettentlon of the Commission.

The frst s procedural and refers 1o the presentation and distribution of date, boginning with the carrler’s General Order
No. 11 submissions. Some but not all of the problems encountered by the Government seem to have been corrected by the now
Rules of Practice and Procedure governing genéral increase cases which went into effect after this proceeding began. See 46 C.F.R.
§502.67.

The second camment. refers to & substantive mattar—Sea-Land's method for projecting its investmont in vessels. The Govern-
ment i3 concerned about Sea-Land’s lsting the class of vessel expocted t0 bo used rather than the specific vesssl

Tho final substantive rules (usually referred to as Goneral Order No. 11 rules) implementing P. L. 95-473 have not boen lssued.
It is undsrstood that the last day for comment on the propossd substantive rules (46 C.F.R. §312) proposed in Docket No. 78-5
waa Auguat §, 1979,

Becauns the matters raised by the Qovernment are not essentlal for resolution of the lssuce in this proceeding and given the ex-
pedited nature of this procesding under the time constralnta of P.L. 95-473, it would be inconvenlent (o discuss them further here.
Howaver, the Government s not without recourse even though the procedural rulemaking procseding implementing P.L. 93-475
hes ended and the substantive rulemaking proceeding has been closed for comment. Rulemaking procecdings are “open-ended,”
United States v. Florida East Coast R, Co., 410 U.S. 224, 242 (1973), and the standing Domestic Offshors Rates Committee,
under its Chalrman, Commissioner Laslle Kanuk, Is open for businem.
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APPENDIX

AGREED ANSWERS TO THE SIX
QUESTIONS POSED IN THE OIH

Question 1

What effect did Sea-Land’s change in the treatment of overland costs from
a reduction of revenue to an increase in “terminal and container expense” have
on the calculation of projected revenue and, in light of the change, how can the
projected revenue be compared with prior peried revenues?

Answer

An analysis of Sea-Land’s projected versus historical revenue (see Attach-
ment 1) shows that after adjusting the projection for miscellaneous income, the
projected 5% GRI, and accounting reclassification, projected revenues in all
but one trade reflect a higher rate per load than has historically been attained.
Overall, revenue declined by 10% and volume by 19%. This optimism is based
on the need to improve returns by upgrading the mix of cargo carried. In the
Canada-Puerto Rico trade, revenue declined by 7% more than the volume
decline would justify. The remaining $35,000 rate variance is not enough to
impact significantly the rate of return projected for this trade.

In addition to the $154,000 increase resulting from the accounting change,
the projected terminal and container expense were further explained in Exhibit
Nos. 5 and 6 as follows:

East Coast/Virgin Islands

The difference in terminal and container expense for this trade as originally
reported was $317,780, but the actual historical expenses were understated by
a total of $240,424—%133,610 for warehouse expense plus $106,814 for assess-
ments (Appendix, Attachment 4). After increasing the base year for the
amount of the understatement, the difference between the actual year and
projected year is $77,356 or 15 percent.

U.S. South Atlantic/Puerto Rico

In addition to the 40 percent volume increase projected in this trade, the
addition of the Savannah, Georgia facility for a full year in the projection (only
partially reflected in the actual year) accounts for $152,000 of the difference
in expense for this trade.

U.S. Pacific Coast/Puerto Rico and Virgin Isiands

Omitted from Sea-Land’s historic expenses were portions of the Houston,
Texas terminal and container expenses allocated to this trade. The appropriate
allocations are explained as follows:

Operating Statistics and Expense

Total loads handled at Houston during the period were 45,665. The service
portion was 15,827 or 34.66% of the total. The trade percentages of the service
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were 27% for the Gulf trade (4,275 + 15,827), and 45% for the West Coast
Trade (7,145 + 15,827).

The total terminal and container expense at Houston amounted to
$10,534,551 and $3,651,275 was allocated to the service per the 34.66% factor
noted above. By applying the West Coast Trade allocation factor of 45% to the
service expense, after eliminating warehouse charges, (West Coast trade cargo
not platformed at Houston), produces $1,377,033.

This figure is a product of the following calculation:

$3,651,275 — $591,202 = $3,060,073
$3,060,073 X .45 = $1,377,033

The effect of this adjustment is to raise the terminal and container expense
reported in the historical G.O. 11 to $3,416,858 ($2,039,825 + $1,377,033),
which, when compared to the projected level, shows a decline of $14,858.

Question 2

Why are direct vessel and port and cargo expenses in the South
Atlantic/Puerto Rico trade projected to increase by 60% while the volume of
traffic is projected to increase by only 40%?

Answer

Vessel expense increased by $358,972 or 64% over the level of expense in the
actual year ending November 30, 1978. As the Order of the Commission noted,
a substantial portion of the additional direct vessel expense arises from the
projected volume increase in the South Atlantic trade of 40%. Through the
allocation technique prescribed in assigning vessel expenses to the various
trades, it is correct to expect a fairly proportionate increase of expense with
increases in trade cargo volume, particularly when the capacity in the Service
remains constant. In other words, while the overall trade direct vessel expenses
are projected to decline by $280,445, the container-mile relationship for each
trade increases or decreases in relation to the percentage trade container-miles
bears to overall service container miles.

While the capacity in the Service is projected to remain constant, the daily
cost of operating these vessels is increasing. For example, the average daily
payroll cost of the class of vessels deployed in the Americas Service during 1978
was $5,284. This figure results from an average daily rate of $4,984 during the
first six months of the year and $5,584 during the last six months. The com-
parable figure built into direct vessel expense for the projected year is $6,170
per day. Thus, for increased crew payroll costs alone, the projection is 16.8
percent higher than during the actual year. This economic assumption accounts
for a large share of the difference in increased vessel expenses not accounted
for by projected volume increase.

Port and cargo expenses are projected to be higher by $331,121, an increase
over the base year of 59%. This increase in expense cannot be measured solely
by the 40% increase in traffic volume because of significant operating
differences between actual and projected results. The primary reason for the
increase in port and cargo expenses in this trade is due to the fact that
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Sea-Land commenced direct vessel calls at the port of Savannah, Georgia
August 24, 1978.

As a result, the actual expenses for the Savannah location represented only
three months of operation. By contrast, the projected port and cargo expenses
include a full year experience operating at the port of Savannah. A comparison
of the expense dollars both actual and projected clearly demonstrates the effect
of serving Savannah in late 1978.

Sea-Land’s actual operating results in the South Atlantic trade for the year
ending November 30, 1978 include $182,634 of port and cargo expenses. Our
projected expenses for similar categories of costs amount to $482,900. Thus,
almost all of the projected increased expense $300,266 ($482,900-5182,634)
can be attributable to the annual effect of operating at Savannah per the full
year. The balance of additicnal projected expenses amount to $30,855
($331,121-$300,266) represents an increase in port and cargo expense of
only 5%.

Question 3
Why is there a projected 103 percent increase in “other property and equip-
ment” as a rate base item in the South Atlantic/Puerto Rico trade?

Answer

Property and equipment accounts consist primarily of rolling stock (con-
tainer, chassis, and power units) and facilities and cranes. A breakdown of this
asset group together with their average investment value in the historical and
projected year follows;

South Atlantic Trade Net Investment
In Other Property and Equipment

History Projection Percentage
[2-1-77 1o 11-30-78 5-1-79 to 4-30-80 Change
Rolling Stock $774,300 $1,124,000 45%
Facilities & Cranes 165,236 790,000 3718%
Total P & E $939,536 $1,914,000 103%

While total Property and Equipment investment increased by 103%, the most
substantial portion of the asset group, namely rolling stock, only increased by
45% which is reasonable in light of the 40% growth in traffic volume. The
reason for the overall increase in asset value of 103% is a result of the inor-
dinate increase in facilities and cranes from $165,236 in the base year to
$790,00 in the projected year, a rise of 378%.

The facility and crane assets in the South Atlantic and Gulf operating area
were not identified by specific location in the underlying data to Sea-Land’s
1979 budget. Since an allocation was required to separate net investment to the
South Atlantic trade (Charleston, Savannah, and Jacksonville) and the Gulf
trade (New Orleans and Houston) an estimate was made to charge the in-
vestment equally between the two trades. Upon analysis, Sea-Land concedes

22 FM.C
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that a more appropriate separation in view of the projected activity between the
two coastal ranges is to charge 20% of the facility and crane investment to the
South Atlantic locations and 80% to the Gulf locations. On an adjusted basis,
the chart about would be revised to read as follows:

Adjusted South Atlantic Trade Net Investment
In Other Property and Equipment

History Projection Percentage

{12-1=77 to 11-30-78 5-1-79 to 4-30-80 Change
Rolling Stock $774,300 $1,124,000 45%
Facilities & Cranes . 165,236 316,000 91%
Total P & E $939,536 $1,440,000 53%

From the foregoing chart, the adjusted increase in property and equipment
investment in the South Atlantic trades is $150,764 ($316,000 - $165,236), an
increase of 91%. $46,745 of the additional investment can be accounted for by
the projected volume growth in the trade which would be proportionately
charged to the South Atlantic trade. For example, $73,347 of net investment
included in the base year property and equipment category consisted of vessel
leasehold improvements, gain or loss of sale and exchange of vessels, and vessel
spare parts ashore. These assets were allocated to the trades on the basis of the
container-mile ratios, -Assuming that the 40% growth in South Atlantic
projected volume would cause a corresponding increase in the allocation factor,
an additional $29,339 ($73,347 X .40) would logically be assigned to the
South Atlantic trade.

We have discussed the effect of rolling stock, facilities, and miscellaneous
vessel assets in explaining the increased investment. We now turn to the portion
of Sea-Land’s assets located in Puerto Rico. In the base year $43,516 of net
investment resulted in Puerto Rico. The shift in volume changes where some
trades are projected to decline and others projected to increase will affect the
assignment of Puerto Rico’s net investment. The 40% increase in the South
Atlantic trade in which all of the volume must move through Sea-Land’s
Puerto Rico facilities, will mean an additional allocation of $17,406 ($43,516
X .40) to the South Atlantic trade.

All of the foregoing explanation accounts for all of the increase in the
property and equipment investment except for $104.019. In view of the fact
that anticipated additional capital expenditures of $1.4 million (Attachment 2)
was earmarked in Puerto Rico during 1979, it stands to reason that a portion
of such new investment should be born by the South Atlantic trade. It should
be noted that the projected year commences May 1, 1979. Thus, the majority
of the increased capital expenditures will occur in the 2nd and 3rd quarter of
the projected year (as opposed to the 3rd and 4th quarter of the budget year).

Question 4
Why is there a projected increase in *“working capital” for all trades despite
a decreasing volume of traffic in all but one trade?
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Answer

Working capital requirements are not directly related to changes in traffic
volume as the Order of Investigation seems to suggest. As may be noted in
Schedule IV of Sea-Land’s projected operating results, the notation “estimate”
was indicated in Line 17, which shows the allocation to the various trades. The
estimate was simply based on raising the working capital amounts in each trade
in the base year to the highest ten thousand or hundred thousand as applicable.
Sea-Land would have preferred to determine projected working capital pur-
suant to the requirements of General Order 11. However, the detail necessary
to reflect voyage expenses after adjustment for insurance, was not available.
Essentially, working capital is to provide sufficient funds to carry out business
activity between any lag time that might exist between collection of receivables
and payment of expenses. To the extent that at the end of the fourth period of
the current year, approximately 50% of our San Juan receivable file ranges
anywhere from over 30 days due to in excess of 365 days due, the amount of
working capital projected by Sea-Land is not excessive.

We have, however, at the request of Hearing Counsel, attempted to calculate
working capital for the projected year in Attachment 3 hereto, by utilizing the
same relationship of insurance expense that existed in the base period. The
results of that calculation reflect only small differences in the working capital
originally estimated by Sea-Land.

Question 5

Why are direct vessel and port cargo expenses in trades other than South
Atlantic/Puerto Rico trade projected to decrease by only 15% while the volume
of traffic is projected to decrease by 29%?

Answer

Vessel expenses for the five trades other than the South Atlantic/Puerto
Rico trade are projected to decline by 8% which is explained by two factors.
First, total vessel expense for all trades declined to 97% of history. Secondly,
the percent relationship of loads for the five trades to total loads for all six
trades declined from 92% (actual) to 86% (projection). The overall decline can
then be expected to equal 8.6% (92% X 100 less 86% X .97) assuming the mix
of vessel miles in the percent relationship remained constant.

In all trades, other than the South Atlantic trade, port and cargo expenses
in the base period and projected year amounted to $5,367,772 and $3,883,000
respectively. A recap and percentage change of this group of expenses is
provided hereunder:

Port and Cargo Expenses and Volume of Cargo
In All Trades Excluding South Atlantic Trade

Historical Projected Percent
Year Year Variance Change
Port and Cargo
Expenses $5,367,772 3,883,000 (1,484,772) (27.7%)
VYolume of Cargo
(Loads) 25,237 19,016 (6,221) (24.7%)
22 FM.C.
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As might be expected, the reduction in projected port and cargo expenses
closely parallels the reduction in projected traffic volume because changes in
handling costs, which have a high degree of variability, change in almost direct
proportion to changes in traffic volume.

Question 6 :
Why is the rate-of-return in the East Coast/Virgin Islands trade declining?

Answer

Analysis of the history for the East Coast/Virgin Islands trade revealed that
two major factors contributed to an overstatement of the historical return on
assets,

1) The historical warehouse cost is substantially understated. The historical
cost calculation incorrectly assumed that San Juan loads are handled
through the Elizabeth and Baltimore warehouses. This is not the case. The
resulting impact was to reduce the allocation of warehouse cost to the East
Coast-Virgin Island trade (see Attachment 4).

In reevaluating the historical cost allocation, an amount equal to the
projection of $159,000 is reasonable. This represents a $134,000 increase
over the cost originally presented. Assuming that approximately 250 loads
moving to the E/C-VI trade is LTL, the U.S. warehouse cost per load would
be about $636, which is in line with expectations,

2) The historical assessment cost allocated to the East Coast/Virgin Islands
trade of $52,000 is substantjally understated. Using an assessment cost
equal to the projection of $159,000 results in an average cost per load of
$195 which is in line with expectations for the impact of actual tonnage and
hourly assessments at Elizabeth. (See Attachment 4).

It should be noted that the projected revenue included $96,000 of miscellaneous

income, After adjusting projected revenue by the $96,000 the resulting ocean

revenue projection is about 3% lower than the historical figure. This is in line

with expectations based on a 10% volume decline and a 5% rate increase.
The foregoing adjustments are reflected in the following schedule:

Comparison of Actual and Projected
Operating Results for East Coast/Virgin
Islands Trades after Revenue Reclassification
and Certain Expense Adfustments

Historical Year ' Projected Year
As Reported Adjusted As Reported Adjusted
Revenue $1,021,181 $1,021,181 $1,090,000 $994,000
Vessel Operating Expenses
Vessel 235,868 235,868 262,000 262,000
Port & Cargo 165,310 - 165,310 111,000 111,000

! Reclassification of miscellaneous income to separate Hne item to reflect same basis a» actusl year.
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Terminal & Container 260,220 500,642% 578,000 578,000
Brokerage 28,173 28,173 53,000 53,000
Miscellaneous Income 117,245 117,245 — 96,000"
Net VOE 572,326 812,748 1,004,000 908,000
A&G 123,576 145,000° 252,000 15%,000*
Inactive Vessel 6,024 6,024 — —

Depreciation/Amortization 84,667 84,667 68,000 68,000
Other Deductions 5,468 5,468 — —

Total Expense—Net 792,061 1,053,907 1,324,000 1,135,000
Pre-Tax Income 229,120 [32,726] [234,000] [141,000]

The adjusted historical Profit and Loss statement shows a pre-tax loss of
$32,726, compared with an adjusted projected pre-tax loss of $141,000. In view
of the volume decline and economic cost increases, this declining performance
is a reasonable expectation.

?To correct actual year terminal and conlainer expense to reflect additional $133,608 of warehouse expense properly chargeable
to LTL Trade; and to correct understatement of allocation of NYSA cast of $106,814 in line with actual expericnce.

3 Estimated increase in A & G cxpenses attributable to adjusted increase in vessel operating expenses.

‘A & G adjustment made by FMC staff.
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ATTACHMENT 4

Comparison of Actual and Projected
U.S. Warehouse Expense and Assessments
Showing Impact of Understatement in

Actual Year Operating Results

East Coast/Virgin Islands Trade

Warehouse Expense*

Originally Reported Projected

For Historical Year Year
Elizabeth $19,392 $129,000
Baltimore 5,098 29,100
Total $24,490 $158,100

Assessments**

Originally Reported Projected

For Historical Year Year
Elizabeth $52,186 $159,000

L L

Amount

Understated

§109,608
24,002
£133,610

Amount

Understated

$106,814

*Note that $24,490 divided by 250 LTL trade loads would produce a warchouse cost of only $93 per load substantiaily below

the typical cost per load for warchouse operations.

*s Assessments of $52,186 divided by Lotal trade loads resulted in a cost per load of $63 in the actual year, This was entirely

100 low in view of average NYSA tonnage charge of $5,85 per assessable ton during 1978,
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FEDERAL MARITIME COMMISSION

46 C.F.R. CHAPTER 1V
Docker No. 79-18

EXEMPTIONS FROM PROVISIONS OF THE SHIPPING ACT, 1916
AND THE INTERCOASTAL SHIPPING ACT, 1933

September 21, 1979

ACTION: Discontinuance of Proceeding

SUMMARY: This proceeding was instituted by notice of inquiry published

March 28, 1979 (44 Fed. Reg. 18537) requesting comments
on proposed exemptions under section 35 of the Shipping Act,
1916, Comments have been received and are now being ana-
lyzed by the Commission.
It was not anticipated that any proposals would ensue from
this particular proceeding. Rather, specific exemptions would
be proposed in separate proceedings which will give further
opportunity for comment thereon. Accordingly, this pro-
ceeding is discontinued.

SUPPLEMENTARY INFORMATION: None
By the Commission.

(S) JoserH C. POLKING
Assistant Secretary

132 22 FM.C



FEDERAL MARITIME COMMISSION

DocCkKET No. 79-76

DECLARATORY ORDER REQUEST RE: PACIFIC
WESTBOUND CONFERENCE { AGREEMENT No. 57-115)

ORDER OF DISMISSAL
September 24, 1979

By Petition for Declaratory Order filed July 19, 1979, Seatrain Pacific
Services, S.A., requests the Commission to rule that the member lines of the
Pacific Westbound Conference (PWC) invalidly adopted an amendment to
their organic conference agreement by classifying the amendment as “pro-
cedural” rather than “substantive.” This amendment (Agreement No. 57-115)
would modify the conference’s “independent action clause” by specifying that
member lines must give 60 days advance notice for all reductions in intermodal
rates, even when the rate in question is already being published as an indepen-
dent rate and even when the reduction does not exceed earlier levels established
by the publishing carrier.

Replies to Seatrain’s petition were submitted by PWC and the Commission’s
Bureau of Hearing Counsel.

Agreement No. 57-115 was filed for approval on June 15, 1979. On July 26,
1979, Seatrain also filed a protest seeking disapproval of the proposed amend-
ment for the reasons stated in the instant petition and on the additional ground
that the 60-day notice period employed by the PWC Agreement is excessive.

Instructions have been given to bring Agreement No, 57-115 before the
Commission on an expedited basis. Because the issues raised by the instant
petition would be most clearly and efficiently resolved in the procedural context
of acting on Agreement No. 57-115, Seatrain’s petition will be dismissed
without prejudice.

THEREFORE, IT IS ORDERED, That the “Petition for Declaratory
Order” of Seatrain Pacific Services, S.A., is dismissed; and

IT IS FURTHER ORDERED, That this proceeding is discontinued.

By Order of the Commission.

(S) JosepH C. POLKING
Assistant Secretary

2FM.C 133



FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No. 575(I)
GIRTON MANUFACTURING CO.
V.

PRUDENTIAL LINES INC.

NOTICE
September 27, 1979

Notice is given that upon review of the August 24, 1979, decision of the
Settlement Officer in this proceeding, the Commission has determined to adopt
that decision with the following modifications.

At page 5, line 13, the phrase “statutorily prescribed standard” should read
“applicable standard”.

At page 6, the table regarding Bill of Lading 32 should include “Bunker
surcharge $8,25 X 17.25” rather than “Bunker surcharge $8.25”

By the Commission.

(S) JosepH C. POLKING
Assistant Secretary
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No. 575(I)

GIRTON MANUFACTURING Co.
V.

PRUDENTIAL LINES INC.

DECISION OF C. DOUGLASS MILLER, SETTLEMENT OFFICER'
Adopted September 27, 1979

Reparation Granted

The Girton Manufacturing Company {GMC), a company engaged in the
manufacture and distribution of farm and laboratory equipment, claims
$952.12 plus six (6) percent interest as reparation from Prudential Lines (PL)
on two shipments described on Prudential Grace Lines Bills of Lading No. 32
and No. 35, dated October 27, 1976, as steel tanks and condensing units which
were transported from Philadelphia, Pennsylvania to Valparaiso, Chile.

In rating the subject shipments, PL relied on the descriptions appearing on
the Bills of Lading which were provided by GMC, The shipments were de-
scribed by GMC as “Crates: Steel Tanks (Stainless)”” and “Crates: Condensing
Units.”

The first shipment (Bill of Lading No. 35) consisted of eight {8) crates
Stainless Steel Tanks weighing 12,400 pounds and occupying 1,873 cubic feet
and eight (8) crates Condensing Units weighing 2,400 pounds and occupying
242 cubic feet, The second shipment {Bill of Lading No. 32) consisted of three
(3) crates Stainless Steel Tanks weighing 4,650 pounds and occupying
591 cubic feet and five (5) crates Condensing Units weighing 1,250 pounds and
occupying 99 cubic feet. Both Bills of Lading were dated October 27, 1976.

Ocean Freight charges were assessed pursuant to Atlantic and Gulf /West
Coast of South America Freight Conference Freight Tariff S.B. SA-12,
FMC 1. The stainless steel tanks were assessed the Class 10 rate of $119.75 per

! Both parties having consented to the informal procedure of the Commission’s Rules of Practice and Procedure (46 C.F.R.
§502.301-304), this decision will be final unless the Commission elects to review it within 30 days from the date of service thereof.
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40 cubic feet plus surcharges while the condensers were assessed a Class 9A
rate of $124.50 per 40 cubic feet plus surcharges. The total freight charges paid
by GMC for the two shipments were $7,000.64 and $2,286.35 respectively.

On April 3, 1978, GMC filed two overcharge claims with PL. They were
incorrectly addressed and GMC refiled the claims on July 3, 1978. After
receiving no response from PL, GMC filed an Informal Docket with the
Commission pursuant to section 22 of the Shipping Act, 1916, in order to stay
the running of the two-year statute of limitations.

The basis of the GMC claim is that, contrary to GMC’s original description,
the various pieces of equipment shipped were actually components of bulk milk
coolers, GMC claims that PL should have assessed charges for Cooler, Milk.
The index of the applicable tariff refers one to Item 735, Refrigerators NOS,
The rate of Refrigerators N.O.S. is $106.75 per 40 cubic feet.> Applying this
rate to the shipments, the total charges, including surcharges, for the two
shipments are $6,284.53 and $2,050.34. GML claims overcharges of $716.11
and $236.01 or a total of $952.12, In addition, GML claims 6 percent interest
from November 12, 1976, the date of payment.

PL has raised several defenses regarding the claims. First, PL argues that the
Commission has no jurisdiction to order the return of an overcharge and that
46 C.F.R. §502.301 et seq., to the extent it is applied to overcharges, goes
beyond the underlying statutory authority. Second, PL maintains that if the
claim is considered under 18(b)(3) it is time barred by the 180 day limit in that
section and by a six (6) month limit in the applicable tariff. Finally, PL points
out that it was GMC’s own description which caused the shipments to be rated
as they were.

Section 18(b)(3) of the Act provides in pertinent part that no carrier or
conference of carriers in the foreign commerce of the United States:

(s]hall charge, or demand or collect or receive a greater or less or different compensation for the
transportation of property or for any service In connection therewith than the rates and charges
which are specified in the tariffs on file with the Commission and duly published and in effect at
the time. . . .

A carrier violates the section by charging a rate for transportation of one
commodity while actually transporting another. What is actually shipped de-
termines the rate to be charged. Thus, the carrier may violate section 18(b)(3)
even when it relies on a shipper-provided Bill of Lading description. The
equities of the particular situations are not controlling in finding a violation.
Union Carbide Inter-America, Inc. v. Venezuelan Line, 17 FM.C. 181 (1973).

GMC’s claim is based on an alleged violation of section 18(b)(3) which
occurred when PL charged GMC the rates applicable to “Steel Tanks (Stain-
less)” and “Condensing Units” for transporting milk coolers. Section 22 of the
Shipping Act, 1916, gives the Commission authority to investigate any vio-
lation of the Act and award reparations, The procedures set forth in 46 C.F.R.

*Rule 2(g) of the tarifl provides that:

Whenever rates or ratings are provided for an articles named herein, the same basis will also be applicable on named parts of such
articlos, when so desctibed on the ocsan billa of lading, except where specific ratos or satings are provided for such patts.

2FMC
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§301, et seq., permit the informal adjudication of small claims (with the
consent of both parties) without resort to formal proceedings under section 22
of the Act. The claim for recovery of “overcharges” pursuant to 46 C.F.R.
§ 301 et seq. is nothing more than a claim for “reparations” as that word is used
in section 22 of the Act. “Overcharﬁgs,” which are defined in 46 C.F.R.
§502.302 as charges for transportation services in excess of those applicable
under lawful tariffs, are simply a measure of the reparations that might be
awarded for a violation of section 18(b)(3). Accordingly, it is concluded that
the claims of GMC may be properly adjudicated pursuant to the procedures
of 46 CF.R. §502.30] et seq.

PL’s argument that the claims are time-barred by the 180 day limit in
section 18(b)(3) is without merit. The limitation applies only to applications by
carriers for refunds or waivers which are based on clerical or administrative
error. Clearly GMC is not making a claim on this basis.

The six (6) month limitation in the applicable tariff likewise is no bar. With
respect to the six (6) month limitation, the Commission has held in previous
decision that if a claim is filed by the shipper within the two (2) year statutory
time period, the carrier’s so-called “six-month” rule cannot act to-bar recovery
of an otherwise legitimate overcharge claim. Union Carbide Inter-America,
Inc. v. Venezuelan Line, 19 FM.C. 86 (1976); Kraft Foods v. Federal Mar-
itime Commission, 538 F.2d 445 (D.C. Cir. 1976); Carborundum Co. v. Royal
Netherlands Steamship Co., 19 FM.C. 431 {1977). The record clearly indi-
cates that the claim was filed within the two-year period.

The sole question remaining to be decided is what was the actual commodity
shipped. In Western Publishing Co. v. Hapag-Lloyd, 13 SR.R. 16, (1972) and
other cases, the Commission said that in cases where the cargo was no longer
available for inspection, a complainant had a “heavy burden of proof” to
establish the fact of what was actually shipped. This of course, does not alter
the statutorily prescribed standard which is “the preponderance of the evi-
dence” of record. What the Commission was obviously altuding to was the
difficulty in securing probative evidence in the absence of the cargo itseif.

In connection with the instant shipment, complainant has provided an invoice
indicating that the shipments comprised 24 crates of bulk milk coolers with
condensing units. In addition, literature along with pictures showing the com-
modity’s purpose and its uses have also been furnished. The information indi-
cates that the actual commodity tendered to the carrier was milk coolers with
condensing units and, therefore, it would qualify for the rate of $106.75 W/M
as set forth in Item 795. Accordingly, GMC is entitled to reparations in the
amount of the overcharges as calculated below:

Bill of Lading 32
Eight (8) crates Steel Tanks (Stainless) and Condensing Units (Milk Coolers):

5900 lbs. 690 cubic feet

% cubic feet = 17.25

22 FM.C.
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Rate $106.75 X 17.25 = $1,841.44
Bunker surcharge $8.25 X 17.25 14231
3% Chilean Tax 66.59
TOTAL $2,050.34
Charges per Bill of Lading $2,286.35
§$2,050.34
OVERCHARGE $ 236.01
Biil of Lading 35
Sixteen (16) crates Steel Tanks (Stainless) and Condensing Units (Milk Coolers)
14,800 lbs. 2,115 cubic feet
2115 cubic feet = 52.875
Rate of §106.75 X 52875 = $5,644.41
Bunker surcharge $8.25 X 52.875 = 436.22
3% Chilean Tax 203.90
TOTAL $6,284.53
Charges per Bill of Lading $7,000.64
$6,284.53
OVERCHARGE $ 71611

The allowance of interest is a matter within the Commission’s discretion and
may be denied where principles of equity and justice demand. See Louisville
& N.R. Co. v. Sloss-Sheffield Steel & Iron Co., 295 F.53 (5th Cir. 1923) and
George Allison & Co. v. Interstate Commerce Commission, 107 F.2d 180
(D. C. Cir. 1939). It was GMC’s own description which led to the misap-
plication of rates. Moreover, GMC failed to notify PL that the shipments were
misdescribed at the time the freight charges were paid. Accordingly, the award
of interest in this case would be inequitable.

(S) C. DouGLASS MILLER
Settlement Officer
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DockeT No. 79-77
CuMMINS ENGINE COMPANY
| A

Y. S. LINE (Y AMASHITA-SHINNIHON
STEAMSHIP Co., LTD.) TTT SHIP AGENCIES

DoCKET No. 79-78
CUMMINS ENGINE COMPANY
V.

MAERSK LINES, LTD.

DockeT No. 79-79
CUMMINS ENGINE COMPANY
V.

U.S. LINES, INC.

NOTICE

September 28, 1979

Notice is given that no appeal has been taken to the August 27, 1979,
dismissal of the complaints in these proceedings and that the time within which
the Commission could determine to review has expired. No such determination
has been made and, accordingly, the dismissals have become administratively
final.

(S) JosepH C. POLKING
Assistant Secretary
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No. 79-77
CUMMINS ENGINE COMPANY
V.

Y. S. LINE (Y AHMASHITA-SHINNINHON
STEAMSHIP CO., LTD.) TTT SHIP AGENCIES

No. 79-78
CuMMINS ENGINE COMPANY
V.

MAERSK LINES, LTD.

No. 79-79
CuMMINS ENGINE COMPANY
v.

U.S. LINES, INC.

DISMISSAL OF PROCEEDING'
Finalized September 28, 1979

Respondents in these three cases have moved for their dismissal on the
grounds that the basic issue in each case has already been decided adversely to

'Though these cases have not as yet been formally consolidated under Rule 148 of the Commisslon’s Rules of Practice and
Procedure, all three contain the same issues of fact and law. Aocordingly, the three cases are disposed of in this single order.
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the complainant and that those Commission decisions are res judicata here.’

Complainant, subsequent to the motions to dismiss, filed motions to withdraw
the three complaints.

Since complainant no longer desires to prosecute the complaints in these
cases, the motions to withdraw the complaints in Nos. 79-77, 79-78, and
79-79 are hereby granted and the cases are dismissed with prejudice.

(S) JouN E. COGRAVE
Administrative Law Judge

August 27, 1979

? Cummins Engine Co. v. United States Lines, Informal Docket 390(1) e seq. —April 5, 1979, 19 SRR 192; Cummins Engine
Co., Inc. vY. S. Line, Order on Reconsideration, Informal Docket 609(1) and 610(1} { Decision of Settlement Officer, July 3, 1979),

19 SRR 479.

2 FM.C.
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46 C.F.R. CHAPTER IV
Docketr No. 79-50

NOTICE OF INQUIRY REGARDING THE UNITED NATIONS
CONVENTION ON CODE OF CONDUCT FOR

ACTION:
SUMMARY:

LINER CONFERENCES
October 3, 1979

Discontinuance of Proceeding

This proceeding was instituted by notice of inquiry pub--
lished May 16, 1979 (44 Fed. Reg. 28724). Public com-
ment was requested on a proposed international convention
governing the conduct of steamship liner conferences
(UNCTAD). The filing schedule has now been completed.
The notice of inquiry indicated that it is not intended that
a proposed rule will be issued from this proceeding. Inas-
much as no further action is contemplated in the context of
this proceeding, it is appropriate that it be discontinued. It
is so ordered.

SUPPLEMENTARY INFORMATION: None

By the Commission.

142

(S) Francis C. HURNEY
Secretary

22 FM.C.



FEDERAL MARITIME COMMISSION

DockeT No. 78-49
EMILE BERNAT & SoNs Co.
V.

UNITED STATES LINES, INC., ET AL.

ORDER OF ADOPTION
October 15, 1979

Administrative Law Judge William Beasley Harris issued an Order on
August 17, 1979, in this proceeding dismissing the complaint and discontinuing
the proceeding on the grounds that the Complainant had failed to appear for
the scheduled hearing of this matter and had not submitted any evidence in
support of its ¢claims. The Commission by notice served September 20, 1979,
determined to review the Presiding Officer’s ruling.

After having fully reviewed the entire record in this proceeding the Commis-
sion finds that the Presiding Officer did not abuse his discretion in dismissing
this complaint and discontinuing the proceeding. Giving due consideration to
the fact that the Complainant is not represented by legal counsel, the Commis-
sion is of the opinion that the Presiding Officer handled this matter properly
and afforded ample due process to all parties.

THEREFORE, IT IS ORDERED, That the Order (1) Dismissing Com-
plaint (2) Discontinuing Proceeding, served in this proceeding on August 17,
1979, is adopted by the Commission; and

IT IS FURTHER ORDERED, That this proceeding be discontinued.

By the Commission.

(8) Francis C. HURNEY
Secretary
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No. 78-49

EMILE BERNAT & Sons Co.
V.

UNITED STATES LINES, INC., ET AL.

ORDER (1) DISMISSING COMPLAINT
(2) DISCONTINUING PROCEEDING

Adopted October 15, 1979

The above-captioned case was (by order seryed June 22, 1979) set for a
hearing to commence on August 15, 1979. Complainant’s request for a further!
postponement of the August 15, 1979, hearing was denied by order dated
August 10, 1979, leaving the hearing to start as scheduled at 10:00 a.m. on
Wednesday, August 15, 1979.

Complainant’s representative in this matter had actual notice that the re-
quest for postponement had been denied and that the hearing (at which Com-
plainant had the burden of proving its case) would commence as scheduled.
Complainant chose not to attend the ordered hearing, thereby failing to provide
any affirmative evidence of record to support Bernat & Son’s claims for
reparations and obviating the need for Respondents to defend against them.

As noted in an earlier procedural order the Presiding Officer “is keenly
aware that Complainant is proceeding without counsel.”? However, Com-
plainant’s election to be represented by one of its officers in this proceeding does
not mean that Complainant may substitute the allegations in this complaint for
affirmative evidence of its claims.

Also, Complainant’s non-lawyer representative is not free to substitute his
judgment for that of the Presiding Officer on when to appear and present his
case,

Commission Rule 147, 46 C.F.R. § 502.147, provides that it is for the Pre-
siding Officer to schedule the dates and regulate the course of hearings. Dis-
missal for failure to comply with such an order is certainly within the necessary

1 Complainant Bernat & Soas had previously requested and boen granted four separate postponements of the hiearing date from
March 21, 1979 to Aprll 26, 1979, then to May 24, 1979, then 10 June 27, 1979, snd finally to Auguat 15, 1979.

2 April 20, 1979, Order granting Complalnant’s second request for a postponed hearing date.
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authority of the Presiding Officer, See, for example, FMC Rule 211(b)(3) on
the Presiding Officer’s authority to dismiss for failure to obey a discovery order;
see also Rule 41 of the Federal Rules of Civil Procedure which provides that
“For failure of Plaintiff to prosecute or to comply with these rules or any order
of the court, a defendant may move for dismissal of any claim against him.”

Wherefore, given the lack of any evidence record occasioned by Com-
plainant’s refusal to appear at the scheduled August 15, 1979, hearing in this
matter it is hereby:

Ordered, that the complaint of Bernat & Sons, Co. for reparation against
United States Lines, Inc.; Peabody & Lane; Atlantic Container-line Ltd.;
Farrell Lines, Inc.; Dart Containerline, Inc.; Trans Freight Lines, Inc., and
North Atlantic Westbound Freight Association, is dismissed for lack of proof
and want of prosecution. And it is

Ordered, this proceeding is discontinued.

(S) WILLIAM BEASLEY HARRIS
Administrative Law Judge

August 17, 1979

22 FM.C.
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DockeT No. 77-7

AGREEMENT NoOS. 9929-3 BT AL.

ORDER DENYING FURTHER RECONSIDERATION
QOctober {6, 1979

Now before the Commission are the “Petitions for Clarification and
Reconsideration” of Sea-Land Service, Inc. and United States Lines, Inc.
(Protestants), seeking withdrawal of the Commission’s June 5, 1979 Order
conditionally approving three agreements involving Hapag-Lloyd Aktienge-
sellschaft; Intercontinental Transport, B.V. (ICT); and Compagnie Generale
Maritime (French Line). A reply in partial opposition was submitted by the
three proponent ocean carriers. The Commission’s Bureau of Hearing Counsel
also replied to the extent of requesting that the June Sth Order be clarified in
two respects. : .

Protestants contend that: (1) the parties to this proceeding had agreed that
the agreements marked as Hearing Exhibits Nos. 39 and 40 should be ap-
proved and that it was improper for the Commission to have interfered with
their understanding; (2) the revised agreements are unclear and may entitle
Proponents to as many as five votes in the conferences serving the affected
trades; (3) it is unreasonable for the Proponents to exercise more than one vote
in U.S, Gulf/Europe conferences—if the Proponents had three votes they could
preclude the seven-member U.S. Gulf/Europe conferences from taking any
action which required a two-thirds majority; and (4) Agreement No, 10266-3
is unclear as to whether the ICT /French Lire joint service will be immediately
operative or whether it will take effect only upon termination of the Hapag-
Lloyd/ICT/French Line space charter (Agreement No. 10374).

The petitions will be denied and the three agreements approved as modified
on June 28, 1979,

The Commission intended that the ICT/French Line joint service (Agree-
ment No. 10266-3) operate simultaneously with the space charter agreement
(No. 10374) and that the joint service would be limited to 800 TEU's per week
(averaged quarterly) at all times." It was also intended that the parties to this

' More datailed limitations on the number of refrigerated containers or U.S. South Atlantic Coast containers to be carried by

ths ICT/French Line jolnt service were dosmed premature in Light of the Proponents’ asssrtion that the joint service would be
operating within the limitations of the thres-party cross-charter (Agreoment No. 10374) for the foreseeable future.
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joint service would cast only a single combined vote in conferences to which the
joint service may belong. These objectives are accurately reflected in the revised
agreement filed by ICT and French Line on June 28, 1979,

The parties to the Combi Line joint service (Agreement No. 9929-6) are
also limited to one conference vote. To the extent Hapag-Lloyd participates in
conferences as an individual carrier (e.g., when it operates as a container
carrier under Agreement No. 10374), Hapag-Lloyd is also entitled to a single
conference vote. The three parties to the three agreements may therefore cast
a total of no more than three votes between them.

Yoting restrictions attach only to the two joint service agreements
(Nos. 9929-6 and 10266-3). Article 10 of the charter agreement (No. 10374)
creates no voting privileges or restrictions whatsoever.? Although the language
of Article 10 is potentially confusing and therefore best deleted by the Pro-
ponents, Agreement 10374 is nonetheless found to be in substantial compliance
with the Commission’s June 5th Order.

Protestants’ contention that an arrangement which allows Proponents three
votes in existing U.S. Gulf/Europe conferences is unfair and discriminatory is
best examined in light of particular conference quorum and voting require-
ments and the actual voting patterns which may emerge once operations
commence under the instant agreements. If conference voting practices related
to the instant agreements produce conditions which are detrimental to United
States Commerce, unfair between conference carriers or otherwise violative of
the Shipping Act, the Commission can, after notice and hearing, adjust the
conference voting requirements or prescribe other appropriate modifications to
the agreements involved.

The instant agreements were approved because they offered improved serv-
ices to shippers and, as restructured, would increase competition in the relevant
trades to some extent. If all three Proponents were to cast a single conference
vote, they would be directly fixing prices and generally acting more closely in
concert than necessary to achieve the transportation benefits associated with
their agreements.

The notion that the Commission must approve agreements in the form
negotiated by private parties without independently analyzing the agreements’
form, content and probable effect is erroneous. Indeed, it is clear that the
Commission has an affirmative duty to independently evaluate all section 15
matters in light of relevant statutory criteria and may not rely upon the mere
absence of objections as a basis for approval. See, Marine Space Enclosures,
Inc. v. Federal Maritime Commission, 420 F.2nd 577, 584-587, 8 S.R.R. 475,
483-487 (D.C. Cir. 1969); United States Lines, Inc. v. Federal Maritime
Commission, 584 F.2nd 519, 531, 15 S.R.R. 411, 425-426 (D.C. Cir. 1978).

Agreement Nos. 9929-6 and 10266-3 met the conditions of the June 5th
Order as filed on June 28, 1979, but should be modified to reflect the change
in effective date (i.e, January 1, 1980), required by the Commission’s July 25,

* Article 10 states that the three parties to Agreement No. 10374 may act as single members in appropriate conferences, yet
ICT and French Line operate in the trade only as members of & joint service. If the ICT/French Line joint service were dissolved
before its stated expiration date, the presence of the crass-charter atrangements alone would not require conference voting
restrictions under the test articulated in Joh S {Agreememt No. 9973-3), 18 S.R.R. 807 (1978).

22 FM.C.
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1979 “Order on Petition for Reconsideration” and the extension of Agreement

No. 9929-3 adopted by the Proponents in response thereto.
THEREFORE, IT IS ORDERED, That the “Petitions for Clarification and
Reconsideration” of Sea-Land Service, Inc., and United States Lines, Inc., are

denied.
By the Commission.*

(S) Francis C. HURNEY
Secretary

* Chairman Daschbach and Commissioner Day dissent as to the denial of the “Petitions for Reconskderation and Clarification.”
22 FM.C
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DocCKET No. 79-46

)

EXPEDITED SURCHARGES FOR RECOVERY OF CARRIERS
INCREASED FUEL COSTS IN THE FOREIGN
COMMERCE OF THE UNITED STATES

October 16, 1979

Bunker surcharges applicable to cargo carried under dual rate contracts and effective on less than
ninety days’ notice found lawful under section 14b of the Shipping Act, 1916.

Ronald A. Capone, James W. Pewett and Alberi E. May for Council of American-Flag Ship
Operators, Delta Steamship Lines, Inc., and Waterman Steamship Corporation.

Edward M. Shea and Donald J. Brunner for Sea-Land Service, Inc.

Seymour H. Kligler and Natharn J. Bayer for American West African Freight Conference, U.S.
Great Lakes and St. Lawrence River Ports/West Africa Rate Agreement, U.S. Atlantic &
Gulf-Santo Domingo Conference, Leeward & Windward Islands & Guianas Conference,
East Coast Columbia Conference, Atlantic & Gulf /West Coast South America Conference,
U.S. Atlantic & Gulf-Jamaica Conference,

Charles F. Warren and George A. Quadrino for Japan/Korea-Atlantic & Gulf Freight Con-
ference, New York Freight Bureau, Philippines North America Conference, Trans-Pacific
Freight Conference (Hong Kong), Trans-Pacific Freight Conference of Japan/Korea, and
Java/Pacific Rate Agreement.

F. Conger Fawcert and David C. Nolan for Latin America Pacific Coast Steamship Conference,
Pacific Coast-Australasian Tariff Bureau, Pacific Coast European Conference, and Pacific
Coast River Plate Brazil Conference.

John R. Mahoney and Elkan Turk, Jr. for Far East Conference, Atlantic & Gulf-Indonesia
Conference, and Atlantic & Gulf-Singapore, Malaya and Thailand Conference.

Thomas E. Kimball and Richard C. Jones for Pacific Straits Conference, Pacific Westbound
Conference, and Pacific/Indonesian Conference,

Howard A. Levy and Patricia E. Byrne for North Atlantic French Atlantic Freight Conference,
North Atlantic United Kingdom Freight Conference, North Atlantic Baltic Freight Confer-
ence, and Gulf/United Kingdom Conference.

Stanley O. Sher, Marc J. Fink and Miiton Babirak, Jr. for Iberian/U.S. North Atlantic Freight
Conference, Marseilles North Atlantic U.S.A. Freight Conference, Med-Gulf Conference,
Mediterranean North Pacific Coast Freight Conference, North Atlantic Mediterranean
Freight Conference, U.S. Atlantic & Gulf/Australia-New Zealand Conference, and West
Coast of Italy, Sicilian & Adriatic Ports/North Atlantic Range Conference.

Peter B. Hirshfield for Independent Wire Producers Association.

Aaron W. Reese, Paul J. Kaller, and John Robert Ewers for Bureau of Hearing Counsel.
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REPORT AND ORDER

BY THE COMMISSION: (Richard J. Daschbach, Chairman, Thomas
F. Moakley, Vice Chairman; James V.
Day, Commissioner )*

This proceeding was initiated on April 26, 1979, by an Order of Investigation
and Hearing (Order) directed to several carriers and conferences of carriers
which had filed bunker surcharges effective on less than ninety days’ notice and
applicable to cargo carried under dual rate contracts. The investigation was to
examine whether such surcharges:

1. are the result of any extraordinary conditions, which conditions may unduly
impede, obstruct, or delay the obligations of the carrier or carriers; whether
they are outside or beyond the carrier’s or carriers’ control; and whether the
carrier or carriers, using a high degree of diligence and sound business
judgment, should have foreseen or anticipated the conditions upon which
the surcharges are based; and

2. whether the imposition of such bunker surcharges on less than 90 days’
notice violates section 14b of the Shipping Act, 1916.!

The Council of American-Flag Ship Operators (CASO), Delta Steamship

Lines, Inc., Waterman Steamship Corporation® and the conferences and carri-

ers listed in Appendix A to the Order were designated respondents,’® The Order

established 46 subdockets, representing the 46 separate tariffs for which bunker
surcharges had been filed. On June 1, 1979, a supplement to the Order added
two additional subdockets to this proceeding.* The Independent Wire Produc-
ers Association (IWPA) filed a petition for leave to intervene which has been
opposed by respondents in subdockets 1-11, 19 and 21.

* Commissioner Leslie Kanuk will issue a separate concurring opinion.
Y46 US.C. §813a,

1CASQ, Delta, and Waterman had previously filed a joint petition requesting that the Commisslon authorize dual rate contract
bunker surcharges on less than 13 days® notice. The Commission denled this requost in the above-referonced Order.

1 Respondents and thelr respective subdockets are as follows: American West African Freight Contference (subdockets 1-4); U.S.
Groat Lakes & St Lawrence River Porta/West Africa Agreement 9420 (subdocket 5 and 6% U.S. Atlantle & Gulf-Santo
Domingo Conference (subdockst 7); Leeward & Windward Islands & Guianas Conference (subdockets 8 and 9); Bast Coast
Columbia Conference (subdoclist 10); Atlantlc & Gulf/West Const of South America Conference (subdocket 11); New York
Frelght Bureau (Hong Kong) (subdocket 12), Latin America/Pacific Coast Steamship Conferenoe (subdockets 13-15); Mediter-
ranean-U.S. Great Lakes Westbound Frelght Conference (subdackst 16); Atlantic & Gulf Indonesla Conference (subdosket 17);
Pacific Stralts Conference (subdacket 18); U.S. Atlantle & Gull-Halti Conference (subdocket 19), U.S. Great Lakes/South &
East Africa Raio Agreement No. 9309 (subdocket 20); U.S. Atlantle & Guli-Jamaica Conferonce (subdocket 21 ) Trans-Pacific
Freight Conference {subdocket 22); Atlantic & Gulf-Singapors, Malays and Thailand Conforence (subdocket 23); North Atantlc
French Atlantic Freight Conference (subdockst 24); Far Best Conference (aubdocket 25) North Atlantkc United Kingdom Freight
Conference {(subdockst 26); North Atlantic Baltle Freight Conference (subdocket 27); Philippines North America Cosiferente
(subdocket 28); Japan/Korea-Atlantio & Guif Freight Conferance (subdocket 29); U.S. Atlantlo & Qulf/ Australla-New Zealand
Conferenice (subdocket 30); Parific Westbound Conference (subdocket 31); Prcific/Indoneslan Conference (subdockst 32);
Mediterranean North Pacific Coast Freight Conference (subdocket 33); West Coast of Italy, Skailian & Adriatic Porta/North
Allantic Range Conforence (subdocket 34); Iberdan U.S. Notth Atlantic Westbound Freight Conforence (subdocket 35), Mer-
selllan North Atlantls U.S.A. Frelght Conferencs (subdocket 36); Pacific Coast Australasian TariiT Bureau (subdocket 37); North
Atlantlc Mediterrancan Frelght Conforence (subdockeis 38-40); Japan/Koroa-Atlantic & Gull Freight Conference (sub-
docket 41) Pacific Coast European Conference (subdocket 42); Gulf/United Kingdom Conference (subdocket 43); Indis,
Pakistan, Bangladesh, Ceylon & Burma Outward Frelght Conforenice (subdocket 44); Med-Gulf Coaference (subdocket 45); and
Pacific Coast River Plate Brazil Conference (subdooket 46).

+The additional respondents are: Java/Pacific Rata Agreement (subdocket 47) and Java/New York Rate Agresment (sub-
docket 48).

22 FM.C.
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Respondents have filed a total of 15 memoranda plus additional affidavits of
fact in response to the Order. The Commission’s Bureau of Hearing Counsel
submitted a reply memorandum. IWPA also filed a memorandum of law, to
which Sea-Land Service, Inc. and the respondents in subdockets 24, 26, 27 and
43 replied. No party has filed a request for discovery or for an evidentiary
hearing. However subsequent to the filing of opening memoranda, the re-
spondents in subdocket 24, 26, 27 and 43 did submit an “Offer in Evidence of
Public Document.”*

DiscussioN

A. Preliminary Matters

Dismissal

Hearing Counsel has filed a motion to dismiss on behalf of respondents in
subdockets 16, 20 and 44. In addition, the respondent in subdocket 48 has
moved for dismissal and Hearing Counsel has indicated support of it. The
Java/New York Rate Agreement (subdocket 48) and the U.S. Great Lakes
South & East Africa Rate Agreement (subdocket 20) do not have a dual rate
tariff presently in effect. The Mediterranean-U.S.A. Great Lakes Westbound
Freight Conference (subdocket 16) cancelled its dual rate system in 1978.
Finally, the India, Pakistan, Bangladesh, Ceylon & Burma Outward Freight
Conference (subdocket 44} has amended its tariff so that its bunker surcharge
is effective on a full 90 days’ notice. Based on these representations, it would
serve no useful purpose to continue these parties as part of this proceeding.
These four subdockets will, therefore, be dismissed.

Intervention

IWPA, a trade association of about 35 companies which fabricate steel wire
and wire products, has petitioned for leave to intervene in this proceeding. It
asserts that a substantial portion of foreign-manufactured wire rods purchased
by its members are transported under one or more of the tariffs which are at
issue and that, as a result, it will be adversely affected by any expedited bunker
surcharges. Petitioner further avers that its interests will not be represented by
the parties of record and that it can ensure the development of a sound record.

Respondents in subdockets 1-11, 19 and 21 oppose the petition primarily on
the grounds that the petitioner lacks standing to intervene and that its inclusion
would broaden the issues and unduly delay their resolution. They note that the
petitioner has not identified its members nor has it represented itself to be a
signatory to any of the dual rate contract agreements maintained by the
conferences. Moreover, these conferences assert that none of their tariffs in-
cludes contract rates on wire rods transported ¢o the United States.

With respect to the proceedings in subdockets 1-11, 19 and 21, this proposed
intervenor does not possess the requisite “substantial interest,” and as to these

3 The document offered, the Commission's Domestic Circular Letter No. £-79, issued on June 1, 1979, notifies carriers in the
domestic offshore trades that the Commission will allow the filing of tariffs containing bunker surcharges constituting general rate
increases on 30 days’ notice rather than the 60 days’ notice normally applicable.

22 FM.C.
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subdockets intervention will not be granted.® However, intervention will be
granted as to the remaining dockets because none of the other parties has ob-
jected to IWPA’s intervention, IWPA has alleged that some of its raw materi-
als are transported under the subject tariffs and the petition to intervene does
not present grounds for intervention which would appear to unduly broaden the
issues raised by the Commission’s Order.’

B. Merits

The Order of Investigation provided that carriers seeking to invoke the
emergency provisions of the Uniform Merchant’s Contract to justify bunker
surcharges on less than 90 days’ notice would have the burden of proving
“ .. that the emergency conditions actually exist, and (1) were beyond their
control, (2) were not reasonably foreseeable and (3) significantly impede their
operation” (Order at p. 5). The memoranda submitted generally respond to
this directive.

Respondents® initially argue the existence of emergency conditions by noting
that throughout 1978 the cost of bunker fuel remained stable, but during the
first quarter of 1979 increased dramatically.” In addition to these dramatic
price increases, respondents note a concurrent reduction in the supply of avail-
able fuel oil. Shipping companies which had projected their 1979 bunker
expenses based upon 1978 costs quickly exceeded their budgets.'® They argue
that if they had to wait three months to impose a bunker surcharge rather than
one month, their unrecouped expenses would be staggering and would necessi-
tate severe mitigation measures—including, inter alia, reductions of speed and
capacity, less frequent service and reduced scope of service.

Respondents contend that the increases in fuel costs were clearly beyond
their control. The political and economic events which precipitated these in-
creases were not subject to any form of manipulation or control by carriers or
conferences of carriers. Moreover, efforts to alleviate the effects of these cost
increases—e.g., forward booking or stockpiling of fuel—are also allegedly
unavailable to these carriers.

sRule 72 of the Commission’s Rules of Practice and Procedure (46 C.F.R, §502.72) states, in pari, that:

(he petition will be granted if the proposed intervenor shows in his petition a substantial interest in the procesding and the grounds
for intervention are pertinent to the issues already presented and do not unduly broaden them . . . .

The respondents in subdockets 24, 26, 27 and 43 ‘have also indicated, in a reply memorandum to IWPA, that they do not carry
stee) Into the United States. Intorvention will also be denied as to these subdockets.

"Ta the extent that IWPA’s subsequently filed memorandum of law s not tesponsive to the issues raised by the Order of
Investigation (as is argued by Sea-Land apd the respondents in subdockets 24, 26, 27 and 43) it will not be considered.

¥ The various respondents generally raise the same or similar arg and will, dingly, be treated as one. The Commission
has, by horoughly reviewed ail individual resp

% In the three month period commencing January 1, 1979, the cost of fuel ofl in New York increased up to 47 percent. Similar
increases occurred worldwide. These lncreasss are primarily attributed to the revolution in Iran which occurred in the latter part
of 1978, Iran, which had produced approximately 10% of the world's cil supplics, completely ceased production from Decemb
1978 to March 5, 1979, and upon r ption of production has not approached prior expott leveis. Moreover, the Organization
of Petroleum Exporting Countries (OPEC) instituted a 9% price increase effective April 1, 1979, six months earlier than had
previously been announced, OPEC also petmitied its individual members to impose additlonal surcharges over and above this prics
increase, and many did so.

10 Sea-Land, for i ded its budgeted bunker expenses by $1.9 million in March 1979 and $2.2 miliion in April 1979,

22 FM.C,
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Respondents further argue that the circumstances and events resulting in
increased fuel costs (the Iranian revolution and accelerated OPEC price escala-
tions) could not have been reasonably foreseen by them as prudent business-
men. They note that the United States Government, with its myriad agencies
which specialize in predicting the course of political and economic events, was
apparently surprised by the Iranian revolution and the subsequent dramatic
rise in the cost of crude oil.

Finally, respondents have submitted affidavits which are intended to demon-
strate that the emergency conditions are significantly impeding their oper-
ations. Among the impediments cited are the following: (1) total unavailability
of fuel in certain areas; (2} shortages at some ports causing delays, last minute
alternative arrangements, deviations and disruption of normal service patterns;
(3) the need to purchase supplemental fuel at extraordinary prices; (4} reduc-
tion in vessel speeds with a concomitant increase in transit time; (5) severe
economic harm to the carriers; (6) inability to carry out obligations under dual
rate contracts; (7) removal of vessels from service; (8) cancellation of plans to
introduce additional vessels into some trades; and (9) fewer calls at certain
ports and in some cases complete elimination of service.

Some parties further contend that bunker surcharges can and should be
imposed on less than 30 days’ notice or that such surcharges are not at all
subject to the Shipping Act provisions governing dual rate contracts.'" In
addition, the contention has been raised that arbitration under the Uniform
Merchant’s Contract is the proper or preferred forum for resolving any shipper
complaints engendered by the bunker surcharges and not an investigation by
the Commission.

Hearing Counsel agrees with respondents that: (1) The bunker surcharges
are the result of extraordinary conditions; (2) the extraordinary conditions have
impeded, obstructed, or delayed the obligations of these carriers; (3) the ex-
traordinary conditions were outside or beyond the carriers’ control; and (4) the
carriers, using a high degree of diligence and sound business judgment, could
not have foreseen or anticipated the conditions upon which the surcharges are
based. In addition, Hearing Counsel points out that out of the tens of thousands
of dual rate contract signatories, not one has served notice of cancellation,
requested arbitration, or alleged any breach of the contract as a result of the
imposition of the surcharges.

IWPA raises the only note of opposition to these bunker surcharges. It
concedes that the increases in bunker fuel costs were beyond the control of the
carriers, but nonetheless contends that these cost increases are not “‘extraor-
dinary conditions,” nor do they “unduly impede, obstruct or delay” the confer-
ences’ obligations under their dual rate contracts. IWPA also argues that by
applying a high degree of diligence and sound business judgment the substan-
tial increases in bunker fuel costs could have been anticipated without neces-
sarily having had anticipated the specific cause of such increases. Finally,

" These arguments, which have been previously raised, were effectively disposed of in the Order (See Order at 4).
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IWPA states that a bunker surcharge would increase “trigger prices” for
imported carbon steel wire rods contrary to its and the nation’s interests,!

Sea-Land submitted a memorandum in reply to [IWPA stating: (1) that the
interest of the intervenor in the proceeding is impossible to ascertain, and (2)
that the argument concerning trigger prices is irrelevant and raises matters
beyond the Commission’s authority.

Section 14b of the Shipping Act requires dual rate contracts to:

[p] provides that whenever a tariff rate for the carriage of goods under the contract becomes

effective, insofar as it is under the control of the carrier or conference of carriers, it shall not be
increased before a reasonable period, but in no case less than ninety days . . . .

The statute clearly contemplates circumstances in which rate increases could
become effective on less than ninety days’ notice—if they are not “under the
control of the carrier or conference.” In The Dual Rate Cases, 8 FM.C, 16
(1964), the Commission affirmed this position and also prescribed specific con-
tract clauses which would permit rate increases on less than normal notice
under certain abnormal conditions. These contract clauses are presently em-
bodied in the Uniform Merchant’s Contract as paragraphs 14(a), 14(b), and
14(c) (46 C.F.R. §538.10). The-first two apply where war or other govern-
mental actions (e.g. , embargoes or blockades) interfere with a carrier’s service,
and permit suspension of the contract (Article 14(a)) or rate increases on not
less than 15 days’ notice to shippers (Article 14(b)). The latter clause, which
applies to the circumstances of this case, provides:

14(c). In the event of eny extraordinary conditions not enumerated in Article 14(a), which
conditions may unduly impede, obstruct; or delay the obligations of the Carrier or Carriers, the
Carrier or Carriers may increase any rate or rates affected thereby in order to meet such con-
ditions: Provided, however, That nothing in this Article shall be construed to limit the provisions

of sec:tiorli3 18(b) of the Shipping Act, 1916, as amended, in regard to the notice provisions of rate
changes,

The criteria necessary to invoke the extraordinary conditions clause of the
Uniform Merchant’s Contract were set forth in Surcharge at U.S. Adlantic and
Gulf Ports, 10 FM.C, 13 (1966): (1) the condition must be outside or beyond
the carrier’s control; (2) the condition must impede or delay the carrier’s
service; and (3) there must be an emergency, an abnormal condition, or an
extraordinary circumstance. The nature of the condition, Ze., whether it is
normal or abnormal (or emergency or extraordinary), is determined in large
part by its “foreseeability” —whether the carriers, by exercising a high degree
of diligence, could have anticipated the condition.

Based upon the complete record in this proceeding, the Commission finds
that these bunker surcharges are the result of extraordinary conditions which
were beyond the carriers’ control and which were not foreseeable using a high
degree of diligence. Certainly, the Iranian situation, the OPEC pricing deci-
sions, the dramatic rise in fuel oil prices, and the severe reduction in supply are

"1 Steel wire rods are subject to the “trigger price mechanism"” adopted by the Department of Treasury in conneetion with its
implementation of the Anti-Dumping Act of 1921 (19 U.S.C. §§160-173). This system establishes “trigger prices” which are
based on the full costs of production and which are then used as a basis for monitoring steel imports into the United States. The
trigger price mochanism was upheld in Davis Walter Corp. v. Blumenthal, 460 F.Supp. 283 (D.D.C. 1978).

1+ Section 18(b)(2) requires thirty days’ notice of rats increases.
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abnormal conditions which were not subject to any control by the carriers. Nor
do these conditions appear to have been reasonably foresecable by anyone—
whether a governmental entity or a commercial carrier. There is no evidence
that the carriers in this proceeding possessed sufficient information to enable
them to anticipate these conditions, Moreover, the price increases occurred
suddenly and not slowly and steadily over a significant portion of time, as did
the increases in Atlantic and GulffWest Coast of South America Conference,
14 F.M.C. 166 (1970).

The Commission also finds that these extraordinary conditions would unduly
impede, obstruct or delay the obligations of these carriers. The primary imped-
iments which these carriers have experienced are severe financial losses, delays,
and disruption of service caused by cost and unavilability of bunker fuel. These
occurrences would indeed impair the carriers” ability to carry out their obli-
gations under the Uniform Merchant’s Contract—particularly that of main-
taining a steamship service which shall, so far as concerns frequency of sailings
and carrying capacity of vessels, be adequate to meet the merchant’s require-
ments (Article 2).

For the foregoing reasons, we find the bunker surcharges instituted by these
carriers and conferences of carriers to be lawful under section 14b of the
Shipping Act.

THEREFORE, IT IS ORDERED, That the Petition of the Independent
Wire Producers Association for Leave to Intervene is granted to the extent
indicated above; and

IT IS FURTHER ORDERED, That the Motions to Dismiss filed by the
Bureau of Hearing Counsel and the Java/New York Rate Agreement are
hereby granted and, therefore, the Mediterranean-U.S.A. Great Lakes West-
bound Freight Conference, the U.S. Great Lakes/South & East Africa Rate
Agreement, the India, Pakistan, Bangladesh, Ceylon & Burma Outward
Freight Conference, and the Java/New York Rate Agreement are dismissed
from this proceeding; and

IT IS FURTHER ORDERED, That, no violations of the Shipping Act
having been found, this proceeding is hereby discontinued.

{(S) Francis C. HURNEY
Secretary
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DockeT Nos. 79-21/22/23/24/25/26/31/32/
33/34/35/37/38/39/40/41

FAILURE TO INCLUDE PROVISIONS
FOR ADEQUATE SELF-POLICING AS REQUIRED
BY GENERAL ORDER 7

Conference and rate-making agreements which failed to include provisions for adequate self-
policing, as required by General Order 7, are found to te inadequately policed and are,
therefore, disapproved.

Charles F. Warren and George A. Quadrino for Deli/New York Rate Agreement, Straits/New
York Conference, Philippines/North America Conference, Java/Pacific Rate Agreement,
Java/New York Rate Agreement, Deli/Pacific Rate Agreement, Japan/Puerto Rico &
Virgin Islands Freight Conference, Atlantic & Gulf Indonesia Conference, Thailand/U.S,
Atlantic & Gulf Indonesia Conference, Atlantic & Gulf/Singapore, Malaya & Thailand
Conference, and Thailand-Pacific Freight Conference.

David C. Nolan for Hawaii/Europe Rate Agreement.

Stanley O. Sher for U.S. Atlantic & Gulf/Red Sea & Gulf of Aden Rate Agreement.

Hubert Burstein for International Movers Rate Agreement.

Martin F. McAlwee, Paul J. Kaller and John Robert Ewers for Bureau of Hearing Counsel.

BY THE COMMISSION: (Richard J. Daschbach, Chairman; Thomas
F. Moakley, Vice Chairman; James V. Day
Day and Leslie Kanuk, Commissioners)

REPORT AND ORDER'
October 17, 1979

During April of 1979, the Commission issued sixteen Orders to Show Cause
in the above-referenced proceedings.? These Orders stated that because the
subject agreements failed to meet the minimum requirements for adequate

!These proceedings involve substantially the same issues and are, accordingly, consolidated for decision pursuant to Rule 148
of the Commission’s Rules of Practice and Procedure. 46 C.F.R. §502.148,

2 Respondents include the following rate-making groups and their individual members:

79-21—Agresment No. 7190; Deli/New York Rate Agreement;
79-22—Agreement No. 6010; Straits/New York Conference;
79-23—Agreement No. 5600; Philippines/ North America Conferonce;
T79-24—Agreement No. 191; Java/Pacific Rate Agreement;
79-25—Agreement No. 90; Java/New York Rate Agresment;

range
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self-policing, as set forth in General Order 7,’ they were presumed not to meet
the requirement of section 15 of the Shipping Act, 1916 that obligations under
such agreements be adequately policed. Respondents were thus ordered to
show cause why their agreements should not be disapproved for failure to be
adequately policed. The proceedings were limited to the submission of affidavits
of fact and memoranda of law.

Three Respondents failed to file any affidavits of fact or memoranda of law
or any other response to the Orders to Show Cause.’ One Respondent re-
quested cancellation of its rate agreement.® Another filed a “Petition for Ex-
emption from the Self-Policing Provisions Set Forth in General Order 7” as its
sole response to the Order.” Finally, a group of eleven Respondents, all repre-
sented by the same counsel, filed identical Responses to the Order to Show
Cause.® The Commission’s Bureau of Hearing Counsel, which had been made
a party to these proceedings, filed reply memoranda in all dockets. The eleven
Respondents filed identical responses to Hearing Counsel’s replies.

DISCUSSION
Background

Section 15 of the Shipping Act, 1916 requires the disapproval of any agree-
ment which must be filed with the Commission, “[o]n a finding of inadequate
policing of the obligations under it....” To effectuate this provision, the
Commission adopted rules governing self-policing of Commission approved
agreements which prescribed “minimum standards for judging the adequacy of
self-policing activities. . . .” 46 C.F.R. §528.0(a). Because prior self-policing
systems had generally proven inadequate, these rules impose as their central
requirement the establishment of an independent self-policing body with broad
investigatory powers and detailed reporting requitements. See 46 C.F.R.
§§528.3 and 528.5.

79-26—Agreement No. 192; Deli/Pacific Rate Agreement;

. 79-31— Agreement No, §190; Japan/Puerto Rico & Virgin [slands Freight Conference;
79-32  Agreement No. 8080; Atlantic & Gulf Indonesia Conference;
79-33—Agreement No. 8100; Thailand/U.S. Atlantic & Guif Conference;
79-34—Agreement No, §240; Atlantic & Gulf/Singapore, Malaya & Thailand Conference;
. 79-35 Agreement No. 8410; Hawaii/Europe Ratc Agreement;

79-37—Agreement No. 8530; Intcrnational Movers Rate Agreement;
. 79-38—Agreement No. 8595; Great Lakes/Japan Rate Agreement;
. 79-39--Agreement No. 8670; Japan/Great Lakes Memorandum;
. 79-40—Agreement No. 9474;Thailand-Pacific Freight Conference; and
. 79 41—Agreement No. 10025; U.S. Atlantic & Gulf/Red Sea & Gulf of Aden Rate Agreement.

3General Order 7, which contains self-policing requirements for section 15 agreements, was published as a final rule on
September 14, 1978 and became effective January 1, 1979. See 46 C.F.R. Part 528, General Order 7, Docket No. 73-64, Report
and Order dated April 26, 1978, as ded by Order on R ideration served September 14, 1978.

446 US.C. §814,

$Docket Nes. 79-38/39/41.

¢ Docket No. 79-35.

" Docket No. 79 37. In addition, several companies which had been named as respondents in the Order to Show Cause
subsequently informed the Secretary, Federal Maritime Commission that they no longer were members. of the International
Movers Rate Agreement.

*Docket Nos. 79-21/22/23/24/25/26/31/32/33/34/40,
746 USC. §814.

Poemg oXTTTRe ™
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The Commission’s final order in this rulemaking proceeding has been appeal-
ed to the U.S. Court of Appeals for the District of Columbia Circuit.'® One of
the major issues raised is whether the final self-policing rules exceed the
Commission’s statutory authority. Concurrently, on December 8, 1978, mem-
bers of the Trans-Pacific Freight Conference of Japan/Korea and 26 other
agreements petitioned the Commission to stay the Janwary 1, 1979 effective
date of these revised self-policing regulations. The Commission denied the
petition on February 16, 1979, Subsequent to the issuance of the show cause
orders and over six months after the effective date of the rules, Trans-Pacific
et al. filed an Application for Stay of the Commission’s September 14, 1979
Order with the Court of Appeals, In a per curium opinion filed July 16, 1979,
the court denied the application for stay,

Proceedings

With respect to those respondents who failed to file any responses to the
Orders to Show Cause (Docket Nos. 79-38/39/41), Hearing Counsel recom-
mends that each agreement be disapproved and that disapproval become effec-
tive 45 days from the date of this Order. The Commission would normally adopt
Hearing Counsel’s dispositional recommendation. However, events which oc-
curred subsequent to the filing of Hearing Counsel’s reply dictate a different
result. The Commission has recently received notice that the Japan/Great
Lakes Memorandum Agreement (Docket No. 79-39) and the Great Lakes/
Japan Rate Agreement (Docket No. 79-38) have been cancelled. The Com-
mission- has also received notice that the U.S. Atlantic & Gulf/Red Sea &
Gulf of Aden Rate Agreement (Docket No, 79-41) has been amended to
comply with the requirements of General Order 7. Under these circumstances,
the Commission will dismiss the proceedings against these agreements.'!

The three members of the Hawaii/Furope Rate Agreement (Docket
No. 79-35) have requested that their agreement be cancelled. They have
further requested that individual lines be granted time to prepare their own
tariffs, before that cancellation becomes effective. Hearing Counsel concurs in
these requests. The Commission will, accordingly, disapprove this agreement
effective 60 days from the date of this Order.

In lieu of filing affidavits of fact or memoranda of law in response to the
Order to Show Cause, the International Movers Rate Agreement (Docket
No. 79-37) submitted an affidavit petitioning for an exemption from the neu-
tral body requirement of General Order 7. Hearing Counsel avers that the
representations made in the affidavit, if true, make a “credible” case for
deferring consideration of an order of disapproval until the Commission deter-
mines the merits of the requested exemptions. However, this petition for ex-
emption is non-responsive to the Commission’s Order to Show Cause and must

% Trans-Pacific Freight Conference of Japan/Korea, ¢t ai. v. Federal Maritime Commission and the United States of America,
D.C. Cir., No. 78-2172; Sea-Land Service, Inc. v. Federal Maritime Comntission and the United States of America, D.C. Cir.,
No. 79-1062.

' The “Mation to Dismiss Proceeding on the Grounds of Mootness” filed by the U.S. Atlantic & Guif/Red Sea & Gulf of Aden
Rate Agreement will also be dismissed, as moot,
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be denied, though we will do so without prejudice.'? The Commission will
consequently disapprove Agreement No. 8530, but will again defer the effective
date of disapproval for 60 days.

In their responses to the Orders to Show Cause the eleven remaining re-
spondents contend that they cannot possibly overcome the presumption of
inadequate policing raised by the Orders except by full and complete compli-
ance with revised General Order 7. They also maintain that, because the
question of the validity of these regulations is currently on appeal, the Commis-
sion should not engage in proceedings which collaterally interfere with the
judicial process. Hearing Counsel notes that these agreements are not in fact
policed by a neutral body and are, therefore, presumed to be inadequately
policed. Hearing Counsel also claims that respondents err in arguing that these
show cause proceedings constitute collateral interference with the judicial proc-
ess. In order to allow respondents to comply with General Order 7 or to permit
individual member lines to file tariffs, Hearing Counsel recommends that
disapproval take effect 60 days from the Commissicn’s final order.

The Commission has recently received notice that two of these eleven agree-
ments have complied with the requirements of General Order 7. The pro-
ceedings against the Thailand/U.S. Atlantic & Gulf Conference (Docket
No. 79-33) and the Thailand /Pacific Freight Conference (Docket No. 79-40)
will, therefore, be dismissed.

As to the remaining nine respondents, they have offered little support for
their contention that the Commission should not resolve these proceedings
because the validity of the self-policing rules is presently on appeal. Their only
legal authority—28 U.S.C. §2342—is inapposite; it merely states that the
Court of Appeals has exclusive jurisdiction to determine the validity of final
agency orders.!> Moreover, the Court of Appeals has denied the petitioners’
application for a stay of the self-policing rules. These cases can, therefore, be
resolved without collaterally interfering with the judicial process.

These respondents readily admit that they have submitted no affidavits of
fact or memoranda of law which would demonstrate that their agreements are
adequately policed under the requirements of General Order 7 and section 15
of the Shipping Act. As a result, the Commission has no choice but to proceed
to disapprove each of these agreements. However, the Commission will defer
the effective date of disapproval for 60 days from the date of this Order to allow
members of these agreements to file individual tariffs.

THEREFORE, IT IS ORDERED, That the proceedings against Agree-
ments Nos, 8595 (Great Lakes/Japan Rate Agreement); 8670 (Japan/Great
Lakes Memorandum); 10025 (U.S. Atlantic & Gulf/Red Sea & Gulf of Aden
Rate Agreement); 8100 (Thailand/U.S. Atlantic & Gulf Conference); and
9474 (Thailand-Pacific Freight Conference) are dismissed; and

12 The Commission has determined that the filing of a petition for exemption does not relieve a conference or rate-fixing body
from the independent neutral body requirements of section 528.3(b) of General Order 7 during the pendency of the petition.
Satement of Federal Maritime C isgi leased D ber 15, 1978.

13 Because 28 U.S.C. § 2349(b) provides that, “'[t]he filing of the petition to review does not of itsell stay or suspend the operation
of the order of the agency . . .," the rules would normally remain in effect during the process of appellate review.
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IT IS FURTHER ORDERED, That the U.S. Atlantic and Gulf/Red Sea
& Gulf of Aden Rate Agreement’s Motion to Dismiss Proceedings on the
Ground of Mootness is dismissed; and

IT IS FURTHER ORDERED, That the Petition for Exemption from the
Self-Policing Provisions set Forth in General Order 7 filed by the International
Movers Rate Agreement is denied, without prejudice; and

IT IS FURTHER ORDERED, That Agreements Nos. 7190 (Deli/New
York Rate Agreement); 6010 (Straits/New York Conference); 5600
(Philippines/North America Conference); 191 (Java/Pacific Rate Agree-
ment); 90 (Java/New York Rate Agreement); 192 (Deli/Pacific Rate Agree-
ment); 8190 (Japan/Puerto Rice & Virgin-Islands Freight Conference); 8080
(Atlantic & Gulf Indonesia Conference); 8240 (Atlantic & Gulf/Singapore,
Malaya & Thailand Conference); 8410 (Hawaii/Europe Rate Agreement);
and 8530 (International Movers Rate Agreement) are hereby disapproved; and

IT IS FURTHER ORDERED, That disapproval of these agreements shall
become effective 60 days from the date of this Order; and

IT IS FURTHER ORDERED, That these proceedings are discontinued.

(S) Francis C. HURNEY
Secretary
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TITLE 46—SHIPPING
CHAPTER IV—FEDERAL MARITIME COMMISSION
SUBCHAPTER A—GENERAL PROVISIONS
[GENERAL ORDER No. 16, AMDT. 31; DockeT No. 79-49]
PART 502—RULES OF PRACTICE AND PROCEDURE
October 17, 1979

ACTION: Final Rule

SUMMARY: This amends the rule governing intervention in Commis-
sion proceedings to: (1) specify applicable standards for
intervention; and (2) allow for limitation of intervenors’
participation in Commission proceedings. Rule 24 of the
Federal Rules of Civil Procedure has been used as a model
for the Commission rule.

EFFECTIVE DATE: October 23, 1979

SUPPLEMENTAL INFORMATION:

This proceeding was instituted by Notice of Proposed Rulemaking, 44 Fed.
Reg. 28694-28696, to amend Rule 72 of the Commission’s Rules of Practice
and Procedure (46 C.F.R. §502.72) to conform to the intervention standards
in Rule 24 of the Federal Rules of Practice and Procedure to the extent
apprepriate in Commission proceedings.

As proposed to be amended, Rule 72 would:

(1) incorporate the requirements contained in the existing Commission rule
as to the form and procedure for submitting petitions for intervention.
(Paragraph (a))

(2) establish the standards under which petitions for intervention would be
considered. This provision would require petitioners to indicate whether they
seek intervention as a matter of right or in the discretion of the Commission
and the extent of participation sought. Intervention as a matter of right would
require a showing of either specific statutory authority or an interest relating
to the matter which is the subject of the proceeding and that the proceeding
may materially affect that interest, and that such interest is not adequately
represented by existing parties to the proceeding.
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Permissive intervention requires a showing that the petitioner’s interest in-
volves a common issue of law or fact with the matter being litigated, its
intervention will not unduly broaden or delay the proceeding, duplicate the
positions of, or prejudice existing parties and its participation will contribute to
the proceeding in some significant way. The timeliness of the petition would
also be considered in determining whether intervention should be granted.
(Paragraph (b})

(3) provide the mechanism for limited intervention, e., the presentation of
evidence on specific factual issues and/or the submission of amicus curiae
briefs on selected legal issues, and would allow for continuing control over such
participation. (Paragraph (c))

(4) incorporate the existing Commission rule on the limitation of discovery
right for later intervenors. (Paragraph (d))

(5) provide that discovery may be limited in the same manner as petitioners’
participation. (Paragraph (¢))

(6) allow for Commission review of intervention rulings made by the pre-
siding officer. (Paragraph (f))

Comments to the proposed rule were received from nine parties in six
submissions. Commentators consist of six conferences, one shipper, one ship-
owners’ association, and one government agency.

The Pacific Westbound Conference, the Pacific-Straits Conference and the
Pacific-Indonesian Conference suggest that those seeking permissive inter-
vention be allowed to intervene even if their position may be duplicative of
another party. It is allegedly difficult to have a common question of law or fact
which is not duplicative of another party’s. These commentators further point
out that it may also not be possible to determine at the very early stages of a
proceeding if a given party’s position is in fact duplicative.

The Council of European & Japanese National Shipowners’ Association
proposes three areas of clarification: (1) that the rule expressly not be made
applicable to rulemaking proceedings; (2) that it not preclude the intervention
of trade associations; and (3) that the prohibition against a permissive inter-
vention prejudicing the rights of an existing party be made applicable only to
the adjudication of the rights of original parties.

The Japan/Korea-Atlantic and Gulf Freight Conference and Trans-Pacific
Freight Conference of Japan/Korea suggest that: (1) either the requirement
that the petition be served on all parties or the requirement that-the Commis-
sion be provided capies for distribution be deleted; and (2) the rule-be amended
to allow for replies to appeals to the Commission on intervention rulings.

Qutboard Marine Corporation is of the opinion that the participation of
Hearing Counsel as a party representing the “public interest” should not
preclude the intervention of appropriate private interests even though such
intervention may arguably be duplicative. To this end, it is suggested that the
term “party” as used in the rule be defined to expressly exclude Hearing
Counsel.

Interamerican Freight Conference takes the position that: (1) discovery
procedures not be available to intervenors filing only amicus briefs and re-
stricted to those factual issues to which the participation was limited; (2) the
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provision allowing for a statutory right of intervention be deleted as no such
statute exists; (3) the requirement that an intervenor show that its interests will
not be adequately represented by existing parties be deleted as such a provision
would require adverse representations as to the abilities of counsel for existing
parties in situations where only legal issues are being argued; and (4) the rule
be amended to make clear whether copies of the petition for intervention are
to be served on existing parties by the party seeking intervention or the Com-
mission, with the latter alternative being urged.

The Department of Justice (DOJ) views the proposed revised rule as making
two fundamental changes to the existing rule: (1) establishing categories of
intervenor petitions with different requisite showings; and (2) limiting and
controlling the extent of intervenor participation. No objection is made to the
establishment of categories but limitations on the extent of participation of
intervening parties is objected to as “clearly inconsistent with court precedent
as well as practice in other regulatory agencies.”

Each of the specific proposals advanced by the commentators will now be
discussed.

1. Duplication Of Positions By Permissive Intervenors Should Not Be
Prohibited

The requirement that the petitioner’s position not be duplicative of another
party is not as stringent as it is apparently perceived. Clearly, one can have a
common issue of fact or law at stake but take a different position on that issue.
Even if the position taken is similar this does not necessarily mean it is dupli-
cative. Moreover, even when a position taken on a commeon issue is close to
being duplicative of another party, if the petitioner can show that it will make
a significant contribution to the proceeding, the Commission may, in its dis-
cretion nevertheless grant intervention. No amendment to the rule appears to
be required under the circumstances.

2. The Proposed Rule Should Not Apply To Rulemaking Proceedings

The proposed rule would apply to formal rulemaking proceedings.! Such
proceedings involve hearings almost identical in nature to adjudicatory pro-
ceedings. Therefore, the reasons for controlling intervention in adjudicatory
proceedings applies with equal force to formal rulemaking proceedings. Ac-
cordingly, the rule will not be narrowed in scope as suggested by this proposal.

3. Associations Should Be Allowed To Intervene

This proposal is already accommodated by the Commission’s Rules of Prac-
tice and Procedure. Rule 41 (46 C.F.R. §502.41) permits intervention by

'46 C.F.R. §502.53 (Rule 53) governs participation in rulemaking and makes applicable the formal hearing requirements to
rules “required by statute to be made on the record after opportunity for a hearing.” As to those types of formal rulemakings, Rule
53 expressly provides that: *In those pr dings in which respond are named, interested parties who wish to participate therein
shall file a petition to intervene in accordance with the provisions of section 502.72 (Rule 72).”
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associations.> Whether the interest of an “association” is one which will, in any
given proceeding, warrant intervention in the discretion of the Commission is
a matter that can only be determined on an ad hoc basis, and is not subject to
special treatment in the rule.

4, “Prejudice The Rights Of An Existing Party” Should Be Changed To
“Prefudice The Adjudication Of The Rights Of Original Parties” In Para-
graph (b) (2) (ii) Of The Rule.

Because there appears to be some uncertainty as to what “rights” of existing
parties this provision was intended to protect, the language of paragraph
(b) (2) (ii) will be revised to more accurately reflect its true intent, i.e., that of
of protecting the rights of existing parties to a fair and speedy adjudication of
the controversy, However, the prohibition against prejudice should extend to
the adjudicative rights of prior intervenors as well as those of original parties.
Accordingly, paragraph (b) (2) (ii) will only be modified by the insertion of the
words “the adjudication of” after the word “prejudice” in paragraph
(b) (2) (ii) of the rule.

5. The Commission Should Serve Copies of Petitions To Intervene.

While service copies of the petition for intervention required by the rule are
for the existing parties to the proceeding, the 15 copies required to be filed with
the petition are for the internal use of the Commission. The Commission will
not undertake to serve copies of petitions on existing parties. Because the
language of paragraph (a) (1) of the rule appears to be ambiguous on this point
it will be amended to make clear that a petitioner must: (1) serve all the
existing parties to the proceeding with copies of its petition, and (2) file an
additional 15 copies of the petition with the Commission Secretary.

6. The Rule Should Provide For Replies To Appeals From Intervention
Rulings.

Replies to appeals to the Commission from intervention determinations by
the presiding officer are provided for by Rule 74(a) (46 C.F.R. § 502.74(a)).*
No change in the rule is required in response to this comment,

Furthermore, while the Commission originally contemplated broadening the
scope of review of such determinations to allow non-petitioner appeals and sua
sponte Commission review, upon reflection it has determined that such ex-
panded procedures may in fact result in delaying proceedings contrary to the
underlying purpose of the rule. The existing appeal mechanism contained in
Rule 227 (46 C.F.R. §502.227) appears to be adequate for purposes of this
rule. Accordingly, paragraph (f) of the proposed rule will be deleted.

1Rule 4| defines the term “party” to specifically include inter alia, an “association.”

*Rule 74 provides in pertinent part, “[a]ny party may file a reply to any . . . petition . . . permitted under the rules in this part
within fifteen (15) days after date of service thereof. .. .”
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7. Hearing Counsel Should Not Be Included In The Term “Party”

Irrespective of Hearing Counsel’s participation, private interests with a gen-
eral interest in a proceeding will not necessarily be precluded from intervening.
Normally, a general public interest position will not displace a specific private
interest. As has been discussed, a duplicative position should not be confused
with a similar position and in close cases a showing of a potential significant
contribution should militate in favor of the grant of intervention. In complaint
proceedings, Hearing Counsel should be treated as any other petitioner seeking
intervention. Therefore, under either situation, Hearing Counsel should be
included within the meaning of the term “party” as used in the rule. No change
in the language of the proposed rule is necessary in this regard.

8. Discovery Should Be Restricted For Intervenors

This is a matter that can be addressed under paragraph (c) of the proposed
rule by the presiding officer. In order to protect the due process rights of
intervenors the extent to which such discovery procedures will be available to
them is a matter best left to the sound discretion of the presiding officer under
the facts of the particular proceeding. This is not a matter that can readily be
reduced to a rule of general applicability.

9. A Statutory Right Of Intervention In FMC Proceedings Does Not Exist
And Should Be Deleted From The Rule

A statutory right of intervention is provided for in the Federal Rule and was
therefore incorporated into the proposed rule. However, because the Commis-
sion is itself not aware of any provision of law granting a right of intervention
in its proceedings, nor has any such provision been cited by a commenting
party, the phrase “in the absence of an absolute statutory right of intervention”
will be deleted from paragraph (b) (1) in the final rule.

10. The Adequacy Of Representation Of A Petitioner's Interests By Existing
Farties Should Not Be An Issue.

The critical issue under paragraph (b) (1) (iii) is whether the existing party
has such similar interest, position, perspective and resources that its par-
ticipation in the proceeding will necessarily include anything that the petitioner
is able to offer. The Commission will not presume that counsel for existing
parties in Commission proceedings are incompetent nor will it make rules based
on that presumption. The requirement in paragraph (b) (1) (iti) is a funda-
mental aspect of the rule and will be retained as proposed.

11. The Participation Of Intervenors May Not Be Limited

The objection to one of the fundamental aspects of the proposed rule, that
of limiting the participation of intervenors in proceedings to the extent neces-
sary to protect their interests, is rejected. The Commission, however, has no
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intention of depriving any petitioner of its due process rights. Nor does the rule
prevent a petitioner from participating in a proceeding if it has something
worthwhile to offer.

In Pepsi Co., Inc. v. F.T.C., 472 F.2d 179 (2d Cir. 1972), cert. den. 414 USs.
876 (1973), the court found the intervention standards of the Federal Rules of
Civil Procedure applicable to intervention in agency proceedings. That decision
clearly contemplates limitations on the participation of intervenors in agency
proceedings beyond that normally utilized in formal court proceedings.
472 F.2d at 184. The Commission finds no legal impediment to such proce-
dures and will not reverse its policy determinations as to this fundamental
aspect of the proposed rule.

Therefore, pursuant to section 4 of the Administrative Procedure Act
(5 U.S.C. §553) and section 43 of the Shipping Act, 1916 (46 US.C.
§841 (a)) section 502.72 of Title 46, Code of Federal Regulations, is amended
as follows.

Section 502.72 Petition for Intervention

(a) A petition for leave to intervene may be filed in any proceeding and shall
be served on existing parties by the petitioner pursuant to section 502.114. An
additional fifteen (15) copies of the petition shall be filed with the Secretary for
the use of the Commission. Upon request, the Commission will furnish a service
list to any member of the public pursuant to Part 503 of these rules. The
petition shall set forth the grounds for the proposed intervention and the
interest and position of the petitioner in the proceeding and shall comply with
the other applicable provisions of Subpart H of this part, and if affirmative
relief is sought, the basis for such relief. Such petition shall also indicate the
nature and extent of the participation sought, e.g., the use of discovery,
presentation of evidence and examination of witnesses.

(b) (1) Petitions for intervention as a matter of right will only be granted

upon a clear and convincing showing that:

(i) the petitioner has a substantial interest relating to the matter
which is the subject of the proceeding warranting intervention;
and

(ii) the proceeding may, as a practical matter, materially affect the
petitioner’s interest; and

(iii) the interest is not adequately represented by existing parties to
the proceeding.

(2) Petitions for intervention as a matter of Commission discretion may
be granted only upon a showing that:

(i) a common issue of law or fact exists between the petitioner’s
interests and the subject matter of the proceeding; and

(ii) petitioner’s intervention will not unduly delay or broaden the
scope of the proceeding, prejudice the adjudication of the rights
of or be duplicative of positions of any existing party; and

(iii) the petitioner’s participation may reasonably be expected to
assist in the development of a sound record.
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(3) The timeliness of the petition will also be considered in determining
whether a petition will be granted under paragraphs (b) (1) or (2)
of this section. If filed after hearings have been closed, a petition will
not ordinarily be granted.

(c) In the interests of: (1) restricting irrelevant, duplicative, or repetitive
discovery, evidence or arguments; (2) having common interests represented by
a spokesperson; and (3) retaining authority to determine priorities and control
the course of the proceeding, the presiding officer, in his discretion, may impose
reasonable limitations on an intervenor’s participation, e.g., the filing of amicus
curiae briefs, presentation of evidence on selected factual issues, or oral argu-
ment on some or all of the issues.

(d) Absent good cause shown, any intervenor desiring to utilize the pro-
cedures provided by Subpart 1. must commence doing so no later than 15 days
after its petition for leave to intervene has been granted. If the petition is filed
later than 30 days after the date of publication in the Federal Register of the
Commission’s Order instituting the proceeding or notice of complaint filed,
petitioner will be deemed to have waived its right to utilize such procedures,
unless good cause is shown for the failure to file the petition within the 30-day
period. The use of Subpart L procedures by an intervenor whose petition was
filed beyond the 30-day period described above will in no event be allowed, if,
in the opinion of the presiding officer, such use will result in delaying the
proceeding unduly.

(e} If intervention is granted before or at a prehearing conference convened
for the purpose of considering matters relating to discovery, the intervenor’s
discovery matters may also be considered at that time, and may be limited
under the provisions of paragraph (c) of this section.

By the Commission.

{S) Francis C. HURNEY
Secretary
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SpeciaL DOCKET NoO. 647

APPLICATION OF AMERICAN PRESIDENT LINES, LTD.
FOR THE BENEFIT OF BEVERLY COAT HANGER COMPANY

REPORT AND ORDER
PARTIALLY ADOPTING INITIAL DECISION

October 22, 1979

BY THE COMMISSION: (Richard J. Daschbach, Chairman; Thomas
F. Moakley, Vice-Chairman; James V.
Day; Leslie L. Kanuk, Commissioners)

This proceeding was initiated pursuant to section 18(b)(3) of the Shipping
Act, 1916, upon the application of American President Lines, Ltd. for permis-
sion to refund a portion of freight charges to Beverly Coat Hanger Company.

The Initial Decision of the Presiding Officer conditioned approval of the
application upon the submission of evidence to the Commission showing the
applicable tariff rates and dates of certain shipments for which the refund was
requested.

The Commission determined to review the Initial Decision in view of the fact
that a complete evidentiary record was not developed. The proper forum for
receiving evidence in this proceeding was the administrative hearing before the
Presiding Officer. Evidence upon which findings of fact can be made on these
issues is indispensable to an ultimate decision on the application, Although
existing procedures do not authorize a presiding officer to direct the submission
of evidence to the Commission, the Commission has determined to review the
supplemental evidence submitted in this case in order to avoid the unnecessary
delay that would result from a remand.

The record establishes that the applicable tariff rate on file with the Commis-
sion on the dates of the shipments in question was $71,00 per cubic meter. All
the sailing dates to which this application applies were within 180 days of the
date of the application as required under the statute of limitations imposed by
section 18(b)(3) of the Shipping Act, 1916.

All other findings in the Initial Decision are correct and are herein adopted
by the Commission.
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THEREFORE, IT IS ORDERED, That the Initial Decision served in this
proceeding July 16, 1979 is adopted insofar as it finds that American President
Lines, Ltd. is granted permission to refund $1,355.58 to Beverly Coat Hanger
Company; and

IT IS FURTHER ORDERED, That American President Lines, Ltd.
publish immediatly in the Hong Kong Taiwan Freight Tariff No. 5, F.M.C.
No. 67 at page 110, the following notice:

NoTicE OF REFUND AUTHORIZATION

Pursuant to authority granted by the Federal Maritime Commission in Special Docket No. 647,
the tariff rate for clothes hangers, all kinds, is $62.00 per cubic meter, effective December 3, 1978
and continuing through January 16, 1979, inclusive.

(S) Francis C. HURNEY
Secretary
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FEDERAL MARITIME COMMISSION

SPeCIAL DOCKET No., 647

APPLICATION OF AMERICAN PRESIDENT LINES, LTD.
FOR THE BENEFIT OF BEVERLY COAT HANGER COMPANY'

Partially Adopted October 22, 1979

Request granted for permission to refund $1,355.58 portion of aggregate of $10,694.02 (+ $238.36
Destination Container Service Charges) freight charges actually coliected provided APL
supplies the Commission within 30 days with certain proofs. Failure to supply proofs will
resuit in denial of this request for permission to refund.

INITIAL DECISION? OF WILLIAM BEASLEY HARRIS,
ADMINISTRATIVE LAW JUDGE

The application in this special docket proceeding was received in the Com-
mission June 1, 1979. The commodity involved is Wooden Clothes Hangers.
The commodity was shipped in five (5) shipments under the following Ameri-
can President Lines, Ltd. (APL) Bills of Lading from Kaohsuing via Keelung
to San Francisco:

Bill of Bill of Name of Vessel Sailing

Lading Number Lading Date and Voyage No. Date Measurement
252925 12-3-78 Pres. Pierce V-42 12-17-78 51.32 M3
253107 12-11-78 Pres. Jefferson V-49 12-12-78 37,59 M3
253108 12-11-78 Pres. Jefferson V-49 12-12-78 15.87 M3
253295 12-17-78 Pres. Madison V-47 12-17-78 10.17 M3
253424 12-25-78 Pres. Johnson V-42 12-26-78 35.67 M3

Total 150.62 M3

' This caption conforms to the revised format. Under date of Junc 5, 1979, the Secretary of the Commission sent the following
letter to counsel for American President Lines:

Receipt is acknowledged of your recent special docket application on behalf of American President Lines. This application docs
nat follow the revised format required by Ihe Commmon s reeem amendment to its Rulss uf Practice. Inasmuch as the limitation
period far filing has nearly palla! this app will be d for p Forwarded herewith is a copy of
the Commission’s recent rule revision. Please consult this rule and nupplement your appllcntion accordingly, to assure that all
necessary information ia before the Commission.

Processing of this application is being done on submissions to date.

1 This decision will become the decision of the Comsmission in the absence of review thercof by the Commission (Rule 227, Rules
of Practice and Procedure, 46 C.F.R. §502.227).
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The application is filed timely as to all shipments, having been received
within 180 days of the sailing date of each. (Rule 92(a)(3) of Commission’s
Rules of Practice and Procedure, 46 C.F.R. §502.92 (a)(3)).

The Beverly Coat Hanger Company concurs in this application and certifies
that freight charges of $1,355.58 on the shipments involved herein were paid
and borne as such by Beverly Coat Hanger Co. and no other. It is the amount
of $1,355.58 that APL seeks permission to refund. APL in the application
states it actually collected from Beverly Coat Hanger Company $10,694.02
(+$238.36 Destination Container Service Charges) a total of $10,932.38; that
the rate applicable at time of shipment was $71.00 per cubic meter as per APL
Hong Kong-Taiwan Freight Tariff No. 5, FMC No. 67, Item 3030—15th
Revised Page 161, effective December 27, 1978 (Wood Manufactures and
Woodenware, NOS including Wooden Decorative Ceiling Boards and Beams;
Wooden Figures, Wooden Towel Holders; Blocks for Trophy Stands, Mahog-
any Boards; Wooden Weaving Looms; Match Sticks, Ramie Loose but exclud-
ing Doors, Furniture and Woodcarvings). The aggregate measurements of the
shipments was 150.62 cubic meters (150.62 cubic meters X $71 = $10,694.02
+ $238.36 Destination Container Service Charges = $10,932.38).

The rate sought to be applied is $62.00 per cubic meter as per American
President Lines, Ltd. Hong Kong-Taiwan Freight Tariff No. 5—FMC
No. 67, Item No. 0620, 10th Revised Page 110, effective January 17, 1979
(Item 0620 was made effective December 27, 1978) (Clothes Hangers, All
Kinds) (150.62 cu. meters X $62.00 = $9,338.44 + $238.36 Destination
Container Service Charges = $9,576.80).

($10,932.38 — $9,576.80 = $1,355.58).

In support of this application APL states, inter alia:

APL (pursuant to the terms of FMC Agreement 10107 and with the concurrence of the
members of said agreement) agreed to establish a local rate for Clothes Hangers, all kinds in the
amount of $62.00 per cubic meter effective December 3, 1978. A copy of APL’s letter to the
complainant is identified as Attachment D-1.[*] Through clerical oversight, the reduction was nat
published until December 27, 1978 (Attachment “C”).

(Agreement 10107 referred to by APL is Trans-Pacific Freight Conference
(HK)/Independent Lines Rate Agreement of which APL is a member. Trade
to U.S. Pacific Coast Ports from Hong Kong and Taiwan. APL publishes its
own tariff.)

DiscussioN, REASONS, FINDINGS AND CONCLUSIONS

The information in this proceeding is that APL intended to establish a local
rate for Clothes Hangers, all kinds in the amount of $62.00 per cubic meter in
its tariff effective December 3, 1978. The sailing date of each shipment is as

*In the letter dated November 27, 1978, APL wrote to the Beverly Coat Hanger Company the following:

This confirms our previous telephone conversation concerning a new rate for clothes hangers from Hong Kong and Taiwan to
local West Coast ports in the United States.

We are pleased to announce that effective December 3, 1978 the rate for the above commadity will be $62.00 per cubic meter
or thousand Kilos. It is hoped that our new rate amendment will serve to strengthen your position in product quotation 1o your
buyers.
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shown above. The $62.00 per cubic meter rate desired by APL to be applied
became effective December 27, 1978, The application was filed June 1, 1979,
so that the Commission received an effective tariff setting forth the rate on
which refund would be based prior to the filing of the application. (46 C.F.R.
§502.92 (A)(2)).

What is not clear is the rate applicable at the time of shipment. APL in the
application says the rate applicable at time of shipment was $71.00 per cubic
meter as per APL Hong Kong-Taiwan Freight Tariff No. 5, FMC No. 67,
Item 3030 (Attachment “B"), Attachement “B” is a copy of that Tariff’s 15th
Rev. Page 161, effective December 27, 1978. As is seen above, the Bills of
Lading as well as the sailing dates of the shipments involved all precede
December 27, 1978. True, the application is under oath but the supporting
evidence as to the rate applicable at the time of shipment has not been made
clear. Too, the supporting evidence of the date of shipment has not been
supplied.

The measurements of the individual shipments are shown on the bills of
lading and have been shown above and totalled.

Upon consideration of all the aforesaid, the Presiding Administrative Law
Judge finds and concludes, in addition to the findings and conclusions here-
inbefore stated: _

(1) The application received by the Secretary of the Commission on June 1,
1979, was within 180 days of the sailing date of each shipment involved, thus
filed timely.

(2) There was filed with the Commission, prior to this application, an
effective tariff setting forth the rate on which the refund would be based.

(3) There was an error of a clerical or administrative nature which resulted
in the necessity of a refund as requested in the application; that comports with
the requirements under special docket applications (Rule 92 of the Commis-
sion’s Rules of Practice and Procedure, 46 C.F.R. §502.92 and section
18(b)}(3) of the Shipping Act, 1916, but supporting evidence as to the rate
applicable at the time of shipment has not been made clear.

(4) The refund will not result in discrimination as between shippers.

(5) Permission to make the requested refund should be granted provided the
applicant provides the information and/or documents to make clear the rate
applicable at the times of each shipment involved and the supporting evidence
of the date of each shipment.

Wherefore, it is ordered, that:

(A) Permission be and hereby is granted to American President Lines, Ltd.
to refund a $1,355.58 portion of $10,694.02 (+ $238.36 Destination Container
Service Charges) actually collected, for the benefit of Beverly Coat Hanger
Company, provided the said American President Lines, Ltd. provides to the
Commission within 30 days of the date of this initial Decision the evidence,
satisfactory to the Commission to make clear the rate applicable at the time of
each shipment involved and supporting evidence of the date of each shipment.

(B) Upon supplying the Commission with the evidence in (A) above, and
providing the Commission is satisfied with what is submitted, the refund shall
be made and this proceeding discontinued. Failure of APL to supply necessary
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proofs shall cause the request for permission to refund to be denied and the
proceeding discontinued.

{C) APL at the proper time shall publish in its tariff an appropriate notice
of this proceeding,

(S) WILLIAM BEASLEY HARRIS
Administrative Law Judge
WASHINGTON, D. C.
July 8, 1979
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Docker No, 79-85

TRAILER MARINE TRANSPORT CORPORATION—
PrROPOSED REDUCED RATES ON SUGAR CANE &
REFINED SUGAR N.O.S.

DISCONTINUANCE OF PROCEEDING
October 25, 1979

This proceeding was instituted to determine the lawfulness of reduced rates
on sugar cane and refined sugar, N.O.S,, filed by Trailer Marine Transport
Corporation (TMT).

TMT has appealed from a denial of the Presiding Judge of its motion to
discontinue the investigation. The basis of that motion is that the rates under
investigation herein have been cancelled.

The Commission is of the opinion that no further regulatory purpose would
be served by continued investigation of the now-cancelled rates. Accordingly,
the appeal is granted and this proceeding is discontinued. By the Commission.

(S) Francis C. HURNEY
Secretary
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Docker No.79-48

TRAILER MARINE TRANSPORT CORPORATION—
PrROPOSED GENERAL INCREASE IN RATES

Rate increase will not result in an excessive return on equity in comparison to other industries
facing similar business and financial risks and is consequently just and reasonable.

The reasonableness of the revenue and tonnage projections was not specifically raised as an issue
by the Order of Investigation and they must, therefore, be accepted for the purposes of this
proceeding.

Michael Joseph for Trailer Marine Transport Corporation.

William L. Blum for Government of the Virgin Islands.

C. Douglass Miller, Charna J. Swedarsky, and John Robert Ewers for Bureau of Hearing
Counsel.

REPORT AND ORDER PARTIALLY ADOPTING
INITIAL DECISION

October 26, 1979

BY THE COMMISSION: (RichardJ. Daschbach, Chairman; Thomas
F. Moakley, Vice Chairman; James V. Day

and Leslie Kanuk, Commissioners)

This proceeding was initiated on May 2, 1979, by Order of Investigation and
Hearing (Order) to determine the lawfulness of a 5 percent general rate
increase filed by Trailer Marine Transport Corp. (TMT), to apply in the trade
between U.S. Atlantic and Guif Coast ports and ports in Puerto Rico and the
Virgin Islands. Because of recent amendments to the Intercoastal Shipping
Act, 1933,! the proceeding was specifically limited to an investigation of:

' P.L.95-475,92 Stat. 1494 (1978), imp the following limitations on the C
(1) The Commission shal} not order & hearing pursuent to this subsection, on its own motion of upon protest, unless the Com-
mission publishes in the Federal Register the reasons, in detail, why it considers such a hearing to be necessary and the specific
issuesto be resolved by such hearing. 46 U.S.C. §845(a).
(2) The Commission shall complete such hearing . . . within sixty days . . . and . . . shall issue a final decision thereon within one
hundred and eighty days. 46 U.S.C. 8845(b).
2 Though PRMA protested TMT's general rate increase, it did not participate further in the proceeding.
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1. Whether or not TMT's return on equity is excessive in comparison to other
industries facing similar business and financial risks; and

2. The allocation of line haul expenses and division of assets between TMT and
Gulf Caribbean Marine Lines, both subsidiaries of Crowley Maritime Cor-
poration (CMC) for tandem barge towing services between U.S. Gulf Coast
ports and Puerto Rico.

This Order was subsequently clarified and amended to include the additional
question of:

3. Why is there a projected increase in revenue for the trade despite a decreas-
ing volume of cargo carried for TMT's projected period of April 1, 1979 to
March 31, 1980, as compared to TMT's actual period of December 1, 1977
to November 30, 19787 Order served July §, 1979,

TMT was named Respondent and the Government of the Virgin Islands (GVI)
" and the Puerto Rico Manufacturers Association (PRMA) were named Protes-
tants.? Expedited hearings were conducted on June 28 and 29, 1979, before
Administrative Law Judge Seymour Glanzer,? resulting in a record consisting
of a 296-page transcript and ten exhibits.

" On August 21, 1979, Administrative Law Judge Stanley M. Levy issued an
Initial Decision in which he concluded that TMT did not reasonably establish
the volumes and revenues which may be anticipated by its rate increase and
that, therefore, TMT had not met its burden of showing thet its rates are just
and reasonable. He thus found the rates in Supplement No. 1 to Tariff FMC-F
No. 5 to be unlawful, Exceptions were filed by TMT, Sea-Land Service, Inc.,
Puerto Rico Maritime Shipping Authority (PRMSA), and GVL* The Com-
mission’s Bureau of Hearing Counsel and GVI filed replies to exceptions. In
addition, Hearing Counsel filed a ‘‘Petition to Strike'' portions of PRMSA's
argument, which GVI supports and to which TMT and PRMSA replied.®
TMT’s request for oral argument was denied.

DISCUSSION

TMT claims that the Initial Decision errs in concluding that:

1. TMT had the burden of proving that its rates are just and reasonable by prov-
ing that its forécast year revenue and tonnage projections are reasonable;

2. TMT’s rates are unlawful without considering the fact that they are identi-
cal to those of its competitors;

3. TMT’s rates are unlawful without considering its historical financial results;
and

* Judge Glanzer conducted the hearings because Judge Levy was hospitalized recovering from an operation, However, Judge
Levy conducted the prehearing conference and prepared the Initital Decision.

“ Sea-Land and PRMSA filed concument petitions for leave to intervene, to which TMT filed supporting replies and GVI filed
an opposition. The Commission's rules of practice and procedure state that petitions to intorvene which are filed after the close
of hearings will not ordinarily be granted. 46 C.F.R. §502.72. The petitions offer no compelling reason for deviating from this policy
and will, therefore, be donied,

S In light of the disposition of PRMSA's petition for leave to intervene, Hearing Counsel’s petition is moot and will, accordingly,
be dismissed.
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4, it cannot be determined why there is a projected increase in revenue despite
aprojected decrease in volume for the forecast year.

TMT does not except to the conclusions concerning the tandem tow issue,
and, in fact, asserts that if the cargo cube allocation method is employed, its
projected rate of return on equity decreases from 16.15 percent to 14.29
percent,

GVI agrees with all the conclusions in the Initial Decision but notes that the
Commission must enter a further order to effectuate those conclusions. It
suggests that an order directing a refund of the full amount of the rate increase,
plus arollback of the rates to areasonable level would be appropriate.

Inreply to TMT’s Exceptions, Hearing Counsel contends that:

1. TMT had the burden of proof on all issues, including the ultimate issue of
the justness and reasonableness of its rates;

2. TMT had ample notice that its projected revenue and tonnage figures were
contested;

3. TMT’s offer of proof concerning its budgeted revenue figure would not cure
all the deficiencies in TMT s direct case;

4, The rates of other carriers were not made an issue by the Order;

5. TMT should not be allowed to change its test period to look at its historical
rates of return on rate base for a six-year period; and

6. TMT’scorrections of two of its exhibits are untimely and should be rejected.”

Hearing Counsel further suggests that if the Commission finds TMT’s general
rate increase to be unjust and unreasonable, it must order the rate increase
rolled back and a refund of all revenues collected as a result of the increase.

The Commission has reviewed the entire record in this proceeding and
concludes that certain findings and conclusions set forth in the Initial Decision
are not warranted and must, therefore, be modified or clarified by the following
discussion. In all other respects, however, the Initial Decision is correct and
shall be adopted by the Comtuission as its own.

The Presiding Officer concluded that, if TMT’s revenue projections are
accepted, a return on equity to TMT in the zone of 15.8 to 16.15 percent would
not be excessive and its rate increase would not, therefore, be unlawful (Initial
Decision at 6). However, the Presiding Officer further concluded that whether
or not TMT’s projected return on equity would exceed this zone of reason-
ableness could not be determined on the record, because TMT failed to estab-
lish a reliable projection of its net revenues (Initial Decision at 21, 22). The
Commission finds that the Presiding Officer incorrectly based his decision on
the reasonableness vel non of TMT’s revenue and tonnage projections and
concludes that, for the purposes of this proceeding, these projections were not
in issue and must be accepted.

© TMT also asserts that the Presiding Officer's criticism of its correcting centain errors in i1s submissions is unwarranted. The
Commission finds nothing prejudicial in these remarks, particularly in view of the decision reached herein, but does endorse the
proposition that P.L. 95475 *“[p]laces a high degree of responsibility on the carrier seeking a rate increase to supply the informa-
tion y to permit expediti ideration.'” Initial Decision at 39.

harpfi

7 GVI's reply (o exceptions raises several of the same points and is, d in any discussion of Hearing Counsel's

position



178 FEDERAL MARITIME COMMISSION

The amended Intercoastal Shipping Act reflects a clear Congressional dissat-
isfaction with the lengths of time necessary to complete general rate cases. S.
Rep. No. 95-1240, 95th Cong., 2d Sess. 9, 10 (1978). It prescribes gtrict time
limits applicable to everyone involved in such rate proceedings—carriers, pro-
testants, administrative law judges and the Commission. To enable the Com-
mission to issue its final decision within 180 days of a rate increase taking
effect, the formerly open-ended hearing process has been severely curtailed.
Hearings on rate increases will not now be conducted unless the Commission
details why a hearing is necessary and specifies the issues to be resolved by any
such hearing.? 46 U.S.C. §845(a).

In compliance with P.L. 95-475’s strictures, the Commission’s Order of
Investigation and Hearing limited the hearing to only two issues: (1) the
excessiveness of TMT’s return on equity, and (2) the allocation of expenses and
assets for the tandem barge towing service. This Order expressly noted that in
its protest to TMT’s rate increase, GVI had requested that several additional

" {ssues be investigated, among them:

Whether TMT’s projection of the revenue that is designed to be produced by the proposed rates
is reasonable.

But the Commission declined GVI's request. At a subsequent prehearing con-
ference GVI requested discovery concerning TMT's revenue projections. The
Presiding Officer denied this discovery request by stating:

We will take for the purpose of this proceeding . . . {the] revenue projections as set forth in the
submission to the Commisison and we will base the determination hereafier as to whother those
revenues assuming those revenues are obtained, what are the consequences.

And that's, in effect, what item 1 of the Commission's Order of Investigation asks.

Prehearing Transcript at 23,

GVI then filed a ‘‘Petition for Clarification or Reconsideration’’ of the
Commission’s Order in which it requested that the Commission state that its
intent was that the issue of revenue projections (or any other element of the rate
of return on equity) not be excluded from the investigation if such issue is
disputed. The Commission denied GV1's request by stating that:

[blecause this was not and is mot the Commission’s intent, a clarification of this nature is
inappropriate. . . .

Order served July 3, 1979 at 2,

The Commission did, however, amend its Order to include a third issue—why
is there a projected increase in revenue despite a decreasing volume of cargo
for the forecast year?

In light of this chronology, the reasonableness of TMT’s tonnage and reve-
nue projections was not properly an issue in this proceeding. It was neither
expressly delineated nor implicit in the scope of the first or third issues. Hear-
ings under P.L. 95475 must remain limited by only those issues which the
Commission orders investigated. In appropriate cases the Commission may
well order an investigation into the methodology employed by a carrier in
projecting its revenues and volumes. This is not such a case, however.

'Rq-\lhuufhnpadﬂchmnndlnunudwofinvudnﬂul.uuﬂmimhmywuinvolvinnpmd
. Fylphiveiny Py v [ S——— ) hle CesdS1] S C §8817 and 843%(b).
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As mentioned earlier, the amended Order of Investigation and Hearing
raised as the third issue:
Why is there a projected increase in revenue for the trade despite a decreasing volume of cargo

carried for TMT’s projected period of April 1, 1979 to March 31, 1980, as compared to TMT’s
actual period of December 1, 1977 to November 30, 19787

Because he concluded that the record failed to establish projected volumes and
revenues, the Presiding Officer further concluded that this third issue ‘‘cannot
be determined.’’ Initial Decision at 40. The Presiding Officer also stated that
the main reasons offered by TMT to explain the decrease in tonnage—a shift
to thru-tariffs and increased competition—were not supported by the record
(Initial Decision at 34). The Commission disagrees with these conclusions and
finds that TMT has adequately responded to and explained the third issue.

Within the context of TMT’s operating revenue forecast (Schedule V of
Exhibits 2 and 7) there are only two categories in which projected revenue tons
decrease while projected revenues increase—automobiles and other. Regard-
less of the reasonableness of the underlying projections, the record does contain
sufficient facts to explain the relationsip between tonnage and revenue for
these two categories. The volume reduction for automobiles is predicated on
manufacturers’ automobile size reductions. However, this decrease in volume
is more than offset by the general rate increase, resulting in an overall projected
net increase in revenue. The ‘‘other’’ category is expected to decrease in volume
by approximately 20 percent, due primarily to a shift to other TMT tariffs.
This decrease will be offset by an increase in volumes of highly-rated tank and
refrigerated cargoes which will again result in a net increase in revenues.

For the foregoing reasons, the Commission finds TMT’s general increase in
rates just and reasonable and not otherwise unlawful.

THEREFORE, IT IS ORDERED, That the Initial Decision in this pro-
ceeding, as modified and clarified by the above discussion, is adopted by the
Commission; and

IT IS FURTHER ORDERED, That the Exceptions of Trailer Marine
Transport Corporation are granted, to the extent indicated above, and the
Exceptions of the Government of the Virgin Islands are denied; and

IT IS FURTHER ORDERED, That the Petitions for Leave to Intervene
filed by Sea-Land Service, Inc. and the Puerto Rico Maritime Shipping Au-
thority are denied, and the Petition to Strike filed by the Bureau of Hearing
Counsel is dismissed; and

IT IS FURTHER ORDERED, That this proceeding is discontinued.

By the Commission.

(S) FRrANCISC. HURNEY
Secretary
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The evidence fails to establish that the rate increase will not result in an excessive return on equity
to TMT in comparison to other industries facing similar risks.

The cargo cube allocation of expenses and division of assets for the tandem barge towing servioe
is the appropriate method of allocation,

The evidence fails to establish any reasonably accurate basis for determining volumes or revenues
which may be anticipated by reason of the rate increase.

The evidence fails 10 establish any reasonably accurate basis for determining volumes or revenues
which may be anticipated by reason of the rate increase.

The evidence being insufficient to permit a determination of volumes and revenues, it cannot, be
determined why there is a projected increase in revenue for the trade despite a decreasing
volume of cargo to be carried,

Michael Joseph for respondent Traller Marine Transport Corporation.

William L. Blum for protestant Government of the Virgin Islands.

John Robert Ewers, C. Douglass Miller and Charna J. Swedarsky, Hearing Counsel,

INITIAL DECISION OF STANLEY M. LEVY,
ADMINISTRATIVE LAW JUDGE'

On January 31, 1979, Trailer Marine Transport Corporation (TMT) filed
Supplement No. 1 to its Tarif FMC-F No. 5 proposing a § percent general
increase in rates effective April 1, 1979. Under authority of Commission
Special Permission No. 6317, TMT filed Supplement No. 2 to its Tariff
FMC-F No. 5 postponing the April 1, 1979, effective date to May 1, 1979.

TMT Tariff FMC-F No. 5 establishes local, joint and proportional commad-
ity rates between United States Atlantic and Gulf Coast ports and ports in the
Commonwealth of Puerto Rico and the Virgin Islands via direct and transship-
ment service at Puerto Rico. The proposed 5 percent general increase would
apply: to all ocean freight commodity rates to and from U.S. Atlantic and Gulf
Coast ports and Puerto Rico; to the minimum ocean freight charge on a
shipment under one bill of lading between terminals in Puerto Rico and U.S.

* This decision will become the decision of the Commission in the absence of review thereof by the Commission (Rule 227, Rules
of Practice and Procodure, 46 C.F.R. §502.227).
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Atlantic and Gulf Coast ports (TMT Freight Tariff No. 7, FMC-F No. 5,
Rule 5 at 29); and to rates which apply “Per Trailer,” i.e., except as otherwise
indicated in individual tariff items, rates on shipments loaded in trailers by the
shipper, unloaded by the consignee and have specified minimum and maximum
interior capacities (TMT Freight Tariff No. 7, FMC-F No. 5, Rule 15 at 36).
Supporting data, as required by Commission General Order No. 11 (G.O. 11)
was submitted by TMT at the time of filing of the proposed increase.

Protests were received from the Puerto Rico Manufacturers Association
(PRMA) and the Government of the Virgin Islands (GVI),

In its protest GVI contended that TMT, on the basis of its G.O. 11 report
failed to provide sufficient justification that its proposed rates were just, reason-
able, and lawful under section 18(a) of the Shipping Act, 1916, and under
sections 3 and 4 of the Intercoastal Shipping Act, 1933, as amended. The GVI
alleged TMT’s data was insufficient to determine: (1) that part of the em-
bedded debt cost of Crowley Maritime Corporation (CMC) (TMT's parent
corporation) which should be allocated to TMT; (2) the debt and equity ratio
of CMC; and (3) the rate of return on equity that should be attributed to TMT.
Further, the GVI believed additional information was required of TMT to
explain the revenue projections that are contained in its G.O. 11 for the
forecasted year. The GVI requested that the Commission enter into a hearing
and investigation and include at least the following issues:

1. Whether the proposed rates are unjust and unreasonable in that they will
provide TMT (and/or CMC) with an excessive return as measured by
accepted analytical methods;

2. Whether TMT’s projection of the revenue that is designed to be produced
by the proposed rates is reasonable;

3. What is a just and reasonable allocation of assets and expenses from CMC
to TMT;

4. Whether the proposed rates are unjust and unreasonable in that their
negative effect on the Virgin Islands’ economy outweighs the carrier’s need,
if any, for increased revenues.

Despite GVI's protest, the Commission permitted the subject rate increase to
go into effect without suspension in view of it being subject to section 3(c)(1)}(B)
of the Intercoastal Shipping Act, 1933, as amended, which provides in part that
the Commission may not suspend “[a]n increase or decrease of 5 percentum or
less and filed as part of a general increase in rates or a general decrease in
rates. . . .” However, the Commission was of the opinion that TMT’s proposed
5 percent increase, as proposed in Supplement No, 1 to Tariff FMC-F No. 5,
should be made the subject of a limited public hearing to determine whether
or not TMT’s return on equity is excessive in comparison to other industries
facing similar business and financial risks. Moreover, the Commission reviewed
data submitted by TMT regarding the tandem barge towing service with Gulf
Caribbean Marine Lines (GCML—also a subsidiary of CMC) between U.S.
Gulf Coast ports and Puerto Rico. This data showed that costs are divided
equally between the two companies for the joint tow portion of a voyage. The
Commission was of the opinion that an equal division of these expenses does
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not follow a benefits-received allocation principle. Therefore, it determined that
this proceeding should-also determine the allocation of line haul expenses and
the division of assets between TMT and GCML for tandem barge towing
between U.S. Gulf Coast ports and Puerto Rico.

Thereupon, the Commission ordered that an expedited investigation be insti-
tuted into the lawfulness of the tariff matters contained in Supplement No. 1
to TMT’s Tarif FMC-F No. 5 for the purpose of making such findings as the
facts and circumstances warrant, and further ordered that this proceeding be
limited to an investigation of:

1. Whether or not TMT’s return on equity is excessive in comparison to other
industries facing similar-business-and financial risks; and

2. The allocation of line haul expenses and division of assets between TMT and
Gulf Caribbean Marine Lines, both subsidiaries of CMC, for tandem barge
towing services between U.S. Gulf Coast ports and Puerto Rico.

Thereafter, GVI filed a “Petition for Clarification or Reconsideration” of the
Commission’s Order. GVI requested that the Commission clarify its Order by
stating that it had been the Commission’s intent that the issue of revenue
projections (or any other element of the rate of return on equity) not be
excluded from the investigation if such issue is disputed.

In its Order of Investigation and Hearing, served May 2, 1979, the Commis-
sion ordered that “this proceeding shall be completed within sixty (60) days of
this order.” Sixty days thereafter being July 1, 1979, the hearing was concluded
on Friday, June 29, 1979, 58 days from the issuance of the Commission’s order
and 59 days from the day the rate increase became effective. On July 5, 1979,
the Commission issued an order with regard to GVI's petition for clarification.

The Commission declined to state, in accordance with GVI's request, that it
had been the Commission’s intent that the issue of revenue projections (or any
other element of the rate of return on equity) not be excluded from the
investigation. Rather, it stated that: “Because this was not and is not the
Commission’s intent, a clarification of this nature is inappropriate, and GVI's
request, must therefore be denied.”

GVI requested alternative relief, however, as follows:

That the Commission reconsider its Order of Inveatigation and Hearing and amend it to include
the following issue: “Why does TMT project a decrease of 16% in the number of revenue tons
carried between the historical and projected years?”

With respect to the alternative relief, the Commission was of the belief,
however, that the question posed for hearing by GVI was within the original
scape of the Order of Investigation and Hearing and that a clarification to that
effect therefore was appropriate. Thereupon it ordered the Commission’s Order
of Investigation and Hearing of May 2, 1979, be clarified and amended to
include the following question: :

Why is there a projected increase-in revenue for the trade despite a decreasing volume of cargo

carried for TMT's projected period of April 1, 1979 to March 31, 1980, as compared to TMT's
actual period of December 1, 1977 to Navember 30, 19787

Although the Commission clarification order was not served until after the
hearing was completed, the parties were aware that pursuant to GVI's petition,
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the matter of Commission intent was under consideration by the Commission.
Administrative Law Judge Glanzer at the start of the hearing? stated:

I have been told that in the very near future, maybe not for a day or two, the Commission will
issue an order, a written order, granting the petition for clarification as suggested by hearing
counsel.

Will that create any problems for anyone in this proceeding? 1 think Mr. Joseph informed me
carlier that he was quite prepared to go ahead with any decision that the Commission may have
made in connection with the granting of that petition for clarification.

Mr. Joseph:® That is correct.

Hearings were held in this proceeding on June 28 and 29, 1979.4 There are
295 pages of transcript and 10 exhibits.®

Without specific prior knowledge of how the Commission would treat the
issue of revenue projections (or any other element of the rate of return on
equity) considerable evidence was introduced at the hearing relating to TMT’s
revenue projections. The conclusion to be reached from such evidence is that,
as set forth hereafter in detail, TMT’s revenue projections cannot be relied
upon to determine whether TMT’s return on equity is excessive and conse-
quently whether the rate increase is or is not just and reasonable and otherwise
lawful.

Arithmetically, if one accepts the accuracy of the revenue projections, the
return to TMT’s equity is within the zone of reasonableness and as such the
rate increase cannot be said to be unlawful.

Upon consideration of the evidence of record, there is set forth the following.

FINDINGS OF FACT
I

Issue: Whether or not TMT’s return on equity is excessive in comparison to
other industries facing similar business and financial risks.

1. Based upon statistics published by Citibank, the following rates of return
on equity have been earned by non-financial enterprises in general and by that
category of the transportation industry which includes shipping (i.e., “Misc.
Transportation™) for the periods shown:

1969-73 1974-78 1969-78 1978
Non-financial 11.4% 13.8% 12.8% 14.8%
Misc. Transportation 11.6% 17.0% 15.0% 16.7%

2. For the years 1975-1978, TMT cannot be considered dominant in the
overall Puerto Rican trade, although it has increased its market penetration
during the last four years, a trend which is likely to continue.

*Tr. 3.
3 Counsel for TMT.

* At the time of the hearing, the undersigned was hospitalized and recovering from spinal surgery on June 27, 1979. Administra-
tive Law Judge Seymour Glanzer presided over the presentation of testimony and introduction of evidence. The parties interposed
no objections to the undersigned issuing an Initial Decision on the record adduced. Tr. 3.

* Also an Offer of Proof.
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3. TMT leases many of the assets employed in the Puerto Rican Trade
from related companies, consequently the debt obligations of these assets do not
appear on TMT’s books.

4. For rate of return purposes, the appropriate capital structure for re-
spondent is that of its parent corporation, Crowley Maritime Corporation,
which consists of 57.68 percent debt and- 42.32 percent equity.

5. The objective measure of financial risk is determined by looking at the
capital structure of the firm and hypothesizing that the more and expensive the
debt the company has, the more volatile will be its return on equity. The equity
investor is therefore subject to more risk in a highly leveraged firm.

6. The median debt/equity ratio for all industries surveyed by Forbes for
the latest 12 months was 0.4; the surface transportation industry had a
debt/equity ratio of 0.6, the air transportation industry 0.9, and the public
utility industry a ratio of 1.0.

7. The CMC debt/equity ratio as of December 31, 1978, was 1.1 as
computed on the basis of Forbes. )

8. CMC has substantially more long-term debt to equity than the average
firm and it, therefore, can be concluded that CMC is more leveraged than the
average firm.

9. Due to CMC’s more leveraged position than other companies based on
median debt/equity ratios, TMT should be given a financial risk premium of
0.5 percent.

10. Using a variation in earnings test, based on TMTs five years of earn-
ings, including financial data for the years December 1, 1977-November 30,
1978 and January 1, 1978-December 31, 1978, TMT appears to have a high
business risk.

11. As the purpose of assessing a carrier a risk premium is to allow a return
capable of attracting needed capital, on the basis that TMT is subjected to an
above average business risk, CMC should be allowed a business risk premium
of 1.0 percent.

12. The total appropriate adjustment to the ten year average rate of return
on equity for non-financial corporations for business and financial risk should
be 1.5 percent for TMT.

13. Based on the high cost of attracting capital, a 1.5 percent adjustment
should be attached to the ten year average return on equity to bring that return
up to a reasonable level which will account for current financial trends.

14. Given all of the above average risk conditions, TMT (or CMC) should
be entitled to a rate of return on equity which is 3.0 percent higher than the
ten year average for non-financial U.S. corporations of 12.8 percent.

15. The reasonable return on equity that TMT should be allowed to earn for
the projected year March 1979-April 1980 is 15.8 percent.

IL

Issue: The allocation of line haul expenses and division of assets between
TMT and Gulf Caribbean Marine Lines, both subsidiaries of CMC, for tan-
dem barge towing services between U.S. Gulf Coast ports and Puerto Rico.
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16. TMT’s forecasts include an allocation of certain expenses, and division
of assets, relating to tugs to be used to tow, in tandem, both a TMT barge and
a barge of Gulf Caribbean Marine Lines (GCML), an affiliate of TMT. The
barges are thus towed in tandem between Lake Charles, Louisiana, and San
Juan, Puerto Rico.

17. One round voyage between Lake Charles and San Juan for TMT con-
sumes twenty-one days, of which approximately sixteen days are actual steam-
ing time during which a single tug is towing both barges. During the remaining
approximately five days the tug remains with the TMT barge alone, as the
GCML barge utilizes a separate tug while calling at various additional ports
in both the continental United States and Puerto Rico.

18. While both TMT’s and GCML's barges carry significant amounts of
cargo southbound, TMT, whose trailers are compatible with the carriage of
manufactured goods, also carried significant amounts northbound. GCML, on
the other hand, rarely carries any cargo from Puerto Rico to the continental
United States.

19. TMT's forecast assumes the utilization of three tugs for the entire year
in the tandem towing service described above, and allocates the related ex-
penses and assets 60 percent to TMT and 40 percent to GCML. TMT arrives
at this 60/40 ratio by allocating 50 percent of the round voyage tandem
steaming time (approximately eight days) each to TMT and GCML and 100
percent of the remaining approximately five days to TMT. Thirteen of the
twenty-one days, or approximately 60 percent, of the expenses and assets
respecting the three tugs are thus allocated to TMT, and the same percentage
is applied on an annual basis.

20. TMT originally allocated $4,942,610 to TMT and $2,965,607 to
GCML for the assets and expenses of the tandem barge towing services,
producing a 62.5/37.5 percent time allocation.

21. TMT subsequently supplied a new total line haul expense figure of
$4,942,610 and an allocation of $2,965,607 to TMT and $1,977,003 to GCML
which produced a 60/40 percent time allocation.

22. At the hearing, TMT stated that the $4,942,610 figure appearing in staff
witness Coleman’s testimony which Mr. Coleman identified as “line haul
expense” actually included expenses for a greater period than that involved in
the actual tandem tow. Thereafter, TMT submitted a revised total allocation
of $4,078,966 of tug expense for the tandem barge towing service.

23. With few exceptions, G.O. 11 prescribes the allocation of expense and
division of assets on a volume basis.

24. G.O. 11 prescribes a vessel day allocation for cargo vessels employed in
The Service for less than the entire reporting period. The General Order states
in relevant part that:

For such vessels the Adjusted Cost shall be allocated between Yoyages in The Service and Yoyages
in Other Services on the basis of the relationship the number of days in each bears to the total of
both.

This provision is inapplicable to the tandem barge towing service.
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25. Under the requirements of G.O. 11, direct vessel expenses are accumu-
lated for the service and allocated on a revenue ton mile relationship which is
volume affected.

26. A cargo cube allocation is based on the tonnage of cargo carried on each
carrier’s respective barge. Cargo cube is a volume allocation.

27. During the period when there is no tandem barge towing, but only the
towing of a TMT barge or lay-up time, assets and expenses are allocated on a
revenue ton mile relationship.

28. Cargo cube method of allocation for assets and expenses of the tandem
barge towing services produces an allocation of 63.7 percent for TMT and 36.3
percent for GCML. .

29. The amount of cargo that each carrier carries on a round-trip voyage in
the tandem tow is not reflected in a time formula allocation.

II.

Issue: Why is there a projected increase in revenue for the trade despite a de-
creasing volume of cargo carried for TMT's projected period of April 1, 1979,
to March 31, 1980, as compared to TMT’s actual period of December 1, 1977,
to November 30, 19787

30. Donald C. O'Malley, Jr., Director of Tariff and Regulatory Affairs for
the Caribbean Division of Crowley Maritime Corporation, prepared the pro-
jected revenue and tonnage estimates shown on Schedule V, Exhibits 2 and 7.

31, Mr. O’'Malley is primarily responsible for preparation of Schedule V of
Exhibits 2 and 7, the forecast of revenues on a commodity-by-commodity basis,
subject to the supervision of Mr. Roush.

32. Neither of TMT’s witnesses, Mr. Roush nor Mr. O’'Malley, are involved
in preparing the budget.

33. Indeveloping Schedule V of Exhibit 2, Mr. O'Malley began with the total
revenue figure of $48,792,000, which came from TMT’s annual forecasted
budget. Mr. O’'Malley had nothing to do with the figures which were used to
arrive at the $48,792,000. The $48,792,000 figure was first given to Mr. O’'Malley
at the time he was instructed to file for a rate increase.

34, The revenue and tonnage forecast as prepared by Mr. O'Malley for the
fifteen leading commodities and shown on Schedule V of Exhibit 2 was not in
existence at the time the forecasted budget figure of $48,792,000 was created.
The budget figure became the revenue forecast and tonnage figures were ad-
justed to conform to the budget previously mandated.

35. Operating Revenue and tonnage for the historical year are as shown on
Schedule V of Exhibit 1; these figures are taken from TMT’s computer and
reflect actual experience.

36. The percentage adjustments in projected cargo tonnage shown on Ex-
hibit 5 were not used by TMT in making the original tonnage estimates shown
on Schedule V, Exhibit 2. They were an “after-the-fact” calculation.

37. Mr. O’Malley does not remember how he calculated the tonnage pro-
jections for the fifteen leading commodities shown on Schedule V, Exhibit 2.
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38. The forecast revenue amount figures for each of the fifteen leading
commodities, as shown on Schedule V of Exhibits 2 and 7, were derived from
the respective historical revenue amount figures shown on Schedule V of
Exhibit 1.

39. A certain amount of cargo previously moving pursuant to the rates
under investigation are now moving under through rate tariffs.

40. Mr. O’'Malley adjusted the revenue figures for each of the fifteen leading
commodities taking into account shifts in cargo to through rate tariffs, com-
petition, and the proposed 5 percent increase. Mr, O’Malley ¢ould not recall
the actual dollar amounts of the adjustments he made.

41. The record does not reveal the details of any calculations or analysis
which may have formed the basis for the derivation of the forecast revenue
amounts from the historical revenue amounts, and Mr. O’Malley could not
recall how he calculated the projections for the fifteen leading commodities.
However, rather than any separate analysis and calculation for each com-
modity, the revenue ton forecast on Schedule V of Exhibits 2 and 7 are
susceptible of being derived mathematically from the figure in the revenue
amount column as follows:

T = R divided by (1.05 X R’/T’)

where T is the projected revenue tonnage figure,
R is the projected revenue amount figure,
T’ is the historical revenue tonnage figure, and
R’ is the historical revenue amount figure.
The 1.05 factor represents the 5% rate increase.

42. The “other” category represents all commodities carried by TMT in
addition to the fifteen individual commodities producing the highest revenues.

43. Mr. O’Malley calculated the revenue figure for “Other” cargo (Sched-
ule V, Exhibit 2) by subtracting the $27,580,588 total revenue of the fifteen
leading commodities from the budget figure of $48,792,000. Mr, O'Malley
does not remember how he calculated the 689,363 revenue tons for “Other”
cargo as shown on Schedule V, Exhibit 2.

44. TMT's total projected revenue is higher than its total actual revenue for
the actual twelve months ended November 30, 1978, despite the fact that its
total projected cargo volume is lower than its total actual cargo volume for said
twelve months.

45. Of the sixteen commodities categories in TMT’s projection, only two—
vehicles and “other”—involve both a projected increase in revenue and a
projected decrease in cargo volume.

46. The reason for the projected revenue increase despite a projected volume
decrease for vehicles is that while TMT projects a slight decrease in the cubic
volume of vehicles as a result of manufacturers’ automobile size reductions, the
corresponding decrease in revenues is more than offset by the subject 5 percent
rate increase. Although TMT’s estimate of a 5.5 percent growth in number of
vehicles carried would have resulted in an increase in both the projected
revenue and the projected cargo volume over the actual 1978 results, the
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vehicle size reductions (estimated at approximately 6 percent) brought about
a decrease of both instead. While this resulted in a projected net decrease of
.8 percent in volume, application of the 5 percent rate increase to the reduced
revenue left a projected net increase in revenue for vehicles.

47. Although TMT calculated the revenue shown for “Other” cargo on
Schedule V, Exhibit 2, by simply subtracting the revenue estimates for the
fifteen leading commodities from the forecasted budget figure, TMT predicts
that about 20 percent of the 1978 revenue and corresponding volume will move
under other TMT tariffs not in the Trade, but that partially offsetting this
decrease will be an increase in revenue and volume in relatively high-rated
cargoes carried in tank and refrigerated trailers.

48, With the exceptions of refrigerated -cargo and tank trailers, separate
analysis and calculations were not performed to derive the revenue forecast for
any commodities other than those within the top fifteen, rather a percent
reduction for “all other” cargo was estimated not to exceed the revenue figure
previously fixed.

49. TMT’s market share in the U.S, Mainland-Puerto Rico trade has in-
creased each year from 1975 through 1978, and TMT expects that its market
share will continue to increase.

50. On the basis of the routine analysis of Schedule V, TMT’s G.O. 11 staff
witness Coleman calculated that the total revenue per ton increased from
TMT’s actual year to the projected year by 23 percent and that in the “Other”
cargo category alone, revenue per ton increased approximately 49 percent.

51. On thres separate occasions, Mr. Coleman requested Mr. Craig Wallace
of CMC to explain why revenue per ton on individual line items on TMT's
projected Schedule V increased from TMT’s actual Schedule V on the average
of about 5 percent, whereas the “Other” cargo category produced a 49 percent
increase, resulting in an overall increase of 23 percent. :

52. In response to a telephone-inquiry of February 9, 1979, by Mr. Coleman
as to why revenue tons increased 23 percent, Mr. Wallace responded that TMT
would be carrying higher rated liquid tank cargo which is a low tonnage cargo.

53. In response to a telephone inquiry of March 2, 1979, by Mr. Coleman
as to whether TMT included the general rate increase in its projections,
Mr.- Wallace responded yes, and further that the 5.94 percent increase in
revenue is the result of the compounding effect- of applying the 5 percent
general increase, a 23 percent increase in revenue per ton, offset by a 13.88
decrease in revenue tons carried. The increase in revenue per ton is principally
affected by “Other” cargo which consists of liquid or tank cargo which is low
in tonnage arid carried at a higher rate.

54. In response to Mr. Newton Frank, Supervisory Accountant, Federal
Maritime Commission, on May 22, 1979, regarding TMT's decrease in pro-
jected revenue tons and increase in revenue, Mr. Wallace responded that ton-
nage was down due to the fact that more cargo was being carried under ICC
tariffs, Mr. Wallace further responded that the revenue in “Other” cargo
increased 48 percent, 38 percent of which is due to more reefer and special
cargo which is high rated and low in tons. The remaining 10 percent is due to
the projected mix in quantities.
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55. On May 22, 1979, Mr. Coleman called Mr. Wallace regarding the
conflicting information given Mr. Frank as compared to previous conversations
regarding the increase in revenue per ton and decrease in revenue tons.
Mr. Wallace stated that the 48 percent increase in revenue referred to was the
revenue per ton increase of the total of “Other” cargo and that in addition to
the increase in tank cargo, there is a projected increase in reefer cargo which
he may have forgotten to mention earlier.

DISCUSSION
L

Whether or not TMT’s return on equity is excessive in comparison to other
industries facing similar business and financial risks.

In a prior general rate increase proceeding, Docket No. 77-27, the Commis-
sion suggested using the capital structure of the parent company CMC and/or
related companies as a better indication of the true debt/equity structure of
TMT. This suggestion has been carried through, although updated, in this dock-
eted proceeding. The capital structure of CMC as computed by the company
consists of 57.68 percent debt and 42.32 percent equity as of December 31,
1978.

In the case of TMT, a wholly owned subsidiary of CMC, any attempt to
directly measure the cost of equity capital is highly speculative because of the
diverse nature of CMC which is the stock issuing entity in the corporate chain.
Although the capital structure of CMC has been used in this proceeding as a
surrogate for TMT, some measure of the cost of equity capital for TMT is
required.

In lieu of a direct cost of equity study, a comparable earnings test is a
reasonable alternative in determining TMT’s fair rate of return. The compara-
ble earnings test entails the determination of rates of return being earned by
firms similar to TMT. Generally, the analysis is centered around determining
average rates of return being earned by various firms and, thereafter, attaching
a risk factor according to prevailing trends for the business and financial risk
TMT faces vis-a-vis these other firms.

To determine a reasonable rate of return on equity, a long-run average of
industry earnings is preferable. The use of a time series analysis smooths our
variations in earnings which may fluctuate widely from year to year, avoids the
possibility of allowing a carrier an inadequate return if current earnings are
abnormally low, or conversely, permitting a carrier unjustifiably high profits if
a temporary surge in earnings has occurred. In addition, a time series provides
a better idea of the trend in earnings. Therefore, the initial determination of a
fair rate of return for a carrier experiencing average risk should be based on
the average rate of return on equity earned during the past ten years by
non-financial U.S. corporations. Hearing Counsel’s witness, Mr. Stilling, FMC
Staff Economist, presented numerous schedules to that effect. For purposes of
this proceeding, Mr, Stilling’s initial determination of a fair rate of return for
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a regulated firm experiencing average risk was based on rates of return on
stockholder’s equity earned during the past ten years by non-financial U.S,
corporations as reported by Citibank.®

For the ten-year period 1969 to 1978, non-financial corporations averaged
12.8 percent return on equity, and in 1978 the companies averaged 14.8
percent, indicating that returns are currently higher than over the past decade.
Although during the past ten years there has been a trend of increasing returns
on equity, between 1974 and 1975 average returns on equity dropped from 13.9
percent to 11.7 percent. On a moving average basis, the five-year median return
on equity for U.S, industries has increased from 11.6 percent during the period
1970-1974 to 13.9 percent in the 1974-1978 period. Such higher nominal
earnings reflect both a real component and an inflation component. As inflation
rises, earnings and rates of return rise in large measure due to higher prices.
It is, therefore, more reasonable to look at a ten-year period of time to deter-
mine trends in returns. On this basis, an appropriate starting point from which
a determination can be made as to a reasonable rate of return on equity for
TMT is the ten year, 12.8 percent average rate of return on equity of the
compasite, non-financial U.S. corporations.

TMT’s witness Mr. Roush calculated the fair rate of return on equity for the
projected year based on the 1978 Fortune 500 average with a 2.6 percent.
adjustment which Dr. Robert Ellsworth, FMC Staff Economist used in a pre-
vious case, Although Mr. Roush selected the 1978 Fortune 500 average as the
basis for his calculation, he stated that such an average could not be used as
an indicator of business conditions in 1979 or 1980, and he did not review the
alternate sources of business data. Nor did Mr. Roush explain why Dr. Ells-
worth’s 2.6 percent adjustment should be applied to the 1978 Fortune 500
average.

Adjustment to the ten-year average rate of return on equity, to account for
current trends-in returns on equity, cost of money, financial and business risk
should be reflected in the return that any regulated firm would be permitted to
earn if it was in a similar risk category as an average firm.

The objective measure of financial risk is determined by looking at the
capital structure of the firm and hypothesizing that the more debt and the more
expensive the debt the company has, the more volatile will be its return on
equity. The equity investor is, therefore, subject to more risk in a highly
leveraged firm.

To determine whether TMT -had more financial risk (leverage) than the
average U.S. corporation, schedules were prepared by staff witness Mr. Stilling
which show the debt/equity ratios for those industries surveyed by Forbes for
the latest twelve months. This data was then compared by Mr. Stilling to the
debt/equity ratio of TMT to determine whether it is- more or less leveraged
than the average firm,

Mr. Stilling’s data show that the median debt /equity ratio for all the indus-
tries surveyed by Forbes for the last twelve months was 0.4, the surface

* Non-financial cerporations include alf industries surveyed by Citibank, among them transportation, except financial institutions
{ cial banks, i funds, sales finance)} which returns may not be accurately reflected.
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transportation industry had a debt/equity ratio of 0.6, the air transportation
industry 0.9, and the public utility industry a ratio of 1.0. From data provided
by the carrier as of December 31, 1978, Mr. Stilling calculated the CMC
debt /equity ratio to be 1.1.

On the basis of a comparison of the above debt/equity ratios, Mr. Stilling
concludes that CMC has substantially more long-term debt to equity than the
average firm and, therefore, CMC is more leveraged than the average firm.
Because of CMC'’s more leverage position than other companies based on the
median debt/equity ratios, Mr. Stilling judged that TMT should be given a
financial risk premium of 0.5 percent.

The measure of business risk is a test of stability of earnings of a firm and
is measured in terms of fluctuations in rates of return. Higher variations are
viewed as symptomatic of higher levels of risk.

In order to determine business risk, Mr. Stilling applied a variations in
earnings test. Using the variations in earnings test, based on TMT’s five years
of earnings, including the period December 1, 1977-November 30, 1978, and
January 1, 1978-December 31, 1978, Mr. Stilling concluded that TMT ap-
peared to have a high business risk. Mr. Stilling compared the financial data
for TMT to the variations in rates of return for thirty industries surveyed by
Forbes for the five-year period 1974-1978. The data, according to Mr. Stilling,
indicates that TMT is in a high-risk position as compared to the industries
surveyed.

However, in determining levels of risk, consideration must also be given to
the subjective measures of risk. A less precise alternative to the variations in
earnings test to estimate business risk is to analyze market shares. The larger
the market share of the firm, the more dominant its position. A dominant firm
with large market shares will normally be subjected to less risk because its
position permits the firm to experience various economies of scale and thereby
withstand the rigors of competition,

Based on an analysis of TMT’s market share in the Puerto Rican Trade for
the years 1975-1978, Mr. Stilling found that TMT cannot be considered
dominant in the overall Puerto Rican Trade with a meaningful market share
somewhat higher than 17 percent. However, TMT’s profits have always been
positive and its market penetration during the last four years has increased, a
trend which Mr. Stilling believes is likely to continue.

The above factors indicate that TMT is subjected to more than average
business risk, although TMT’s profits have always been positive and the com-
pany has had little trouble in attracting new investment. On this basis, as the
purpose of assessing a carrier a risk premium is to allow a return capable of
attracting needed capital, Mr. Stilling allowed CMC a business risk premium
of 1.0 percent. Therefore, based on Mr. Stilling’s analysis, Hearing Counsel
take the position that the total appropriate adjustment to the ten-year average
rate of return on equity for non-financial corporations for business and financial
risk should be 1.5 percent for TMT.

Another factor to be considered when determining the appropnatencss of the
ten-year average return on equity as an indicator of a fair return is the trend
in money costs during the period. Information on the current and historical cost
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of money indicates whether the ten-year average return on equity is too conser-
vative for the average firm which must compete in the money market for equity
funds. Adjustments to the ten-year average return on equity to account for
current trends and cost of money should, therefore, be reflected in the return
that any regulated firm such.as TMT would be permitted to earn if it was in
a similar risk category as an average firm.

Mr. Stilling’s analysis of current trends and the cost of money showed that
a time series analysis underestimates the cost of capital and, therefore, an
upwards adjustment to the average rate of return is necessary. Mr. Stilling
found that currently money costs are significantly higher than they have been
during the most recent ten-year period. Mr. Stilling’s conclusions are based on
the fact that current returns on equity are 2 percent higher than the ten-year
average, average 1978 corporate bond yields were 0,76 percent above the
ten-year average, and the average 1978 discount rate was 1.5 percent above the
ten-year average.

To the extent that the usoe of average earnings data for historical periods is
underestimated, and based on the above analysis of the high cost of attracting
capital, Mr. Stilling concluded that a 1.5 percent adjustment should be at-
tached to the ten-year average rate of return on equity to bring TMT's return
up to a reasonable level which will account for current financial trends.

Given all of the above average risk conditions, Mr. Stilling concluded that
TMT (or CMC) should be entitled to a rate of return on equity which is
3.0 percent higher than the ten-year average for non-financial U.S. corpora-
tions of 12.8 percent. On that basis, the reasonable return on equity that TMT
should be allowed to earn for the projected year March 1979-April 1980 is
15.8 percent. A 15.8 percent return on equity will give TMT the opportunity
to earn a rate of return which is higher than that actually earned by nearly
70 percent of those U.S. industries analyzed by Standard & Poors for 1977.

TMT's projected rate of return on equity for the forecast year is 16.15 per-
cent. Considering the degree of judgment necessarily involved in both attempt-
ing to predict future business results and in determining what is within the zone
of reasonableness, it believes it cannot fairly be concluded that a rate of return
is excessive which is barely three-tenths of a percentage point higher than one
expert’s judgment of what is fair.

While TMT believes a higher rate of return would indeed be reasonable, it
does not believe it would be productive here to continue that theoretical contro-
versy, particularly since the forecast results are themselves based upon the
similarly inexact “science” of predicting the future. Accordingly, TMT con-
cedes to the staff’s conclusion that 15.8 percent would be a reasonably allow-
able rate of return on equity for TMT.

In consideration of the foregoing, it is concluded that the-record herein
establishes that a return on equity to TMT in the zone of 15.8-16.15 percent
would not be excessive in comparison to other industries facing similar business
and financial risk.

It is further concluded that the record herein establishes that if TMT's net
revenue projections are accepted, the return on equity to TMT would not
exceed the zone of reasonableness and would-not be excessive.
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It is further concluded that it cannot be determined on this record whether
or not the return on equity to TMT would exceed the zone of reasonableness
because TMT has not met its burden of proof on this issue and no reliable
projection of TMT’s net revenues can be made.’

IL

We now proceed to a consideration of the allocation of line haul expenses and
division of assets between TMT and Gulf Caribbean Marine Lines (GCML),
both subsidiaries of Crowley Maritime Corporation (CMC), for tandem barge
towing services between U.S. Gulf Coast ports and Puerto Rico.

In the U.S. Gulf Coast/Puerto Rican trade between Lake Charles, Louisi-
ana, and San Juan, Puerto Rico, tugs are used by TMT to tandem tow a TMT
barge and a GCML barge, an affiliate of TMT and both subsidiaries of CMC.
The TMT barge sails only from Lake Charles to San Juan, whereas the GCML
barge calls at other ports on the Gulf Coast and Puerto Rico and includes some
foreign destinations. However, GCML employs its own tugs while loading and
discharging cargo to move its barges among the various other ports it serves.

For the projected year’s (March 1979-April 1980) allocation of expense and
division of assets for the tugs used in the tandem towing service between Lake
Charles and San Juan, TMT employed an allocation based on a time formula
for a round-trip voyage. TMT’s method allocated 50 percent of the actual
steaming time in a round-trip voyage to each respective carrier and 100 percent
of the remaining time not under tandem tow to TMT. On this basis, TMT
asserts that this results in a 60/40 allocation ratio to be applied on an annual
basis to TMT and GCML, respectively.® It is TMT’s position that this time
formula is based on benefits received and is a reasonable method of allocation
for expenses and assets in the tandem tow service.

Hearing Counsel disagree with the use of a time formula allocation for the
tandem tow expenses and assets. They contend that a volume method of
allocation should be employed and that such method is required by G.O. 11.

The principles set out in G.O. 11 prescribe allocation of expense and division
of assets on a volume basis. Under the requirements of G.O. 11, direct vessel
expenses are accumulated for all voyages in the Service, and where allocation
is necessary, allocated to the Trade on a revenue-ton mile relationship, which
reflects volume. 46 C.F.R. §512.7(c)(2). The volume principle of allocation is
carried through G.O. 11, and in particular to the Vessel Operating Expense
(VOE) summary which provides operating results and allocations to the Trade
based on a revenue-ton mile relationship where there is simultaneous carriage
of other cargo. 46 C.F.R. §512.7(c)(3). A vessel day allocation is prescribed
by G.O. 11 only in those cases of cargo vessels employed in the Service for less

* See discussion infra for full devel of issue of projections.
* TMT based its time formula on a twenty-one day round-trip voyage between Lake Charles and San Juan during which sixteen

days (eight days each direction) are actual steaming time. During the remaining five days the tug stays with only the TMT barge.
Thirteen of the twenty-one days are allocated to TMT and eight days are allocated to GCML, thus producing TMT's 60/40 ratio.
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than the entire reporting period, and this provision, argues Hearing Counsel, is
inapplicable to the tandem barge towing service.

Mr. Coleman, FMC staff Financial Analyst, using the volume formula
principle of G.O. 11, employed a cargo cube allocation for line haul expenses
and division of assets for the tandem tow portion of a round-trip voyage
between Lake Charles and San Juan. Mr. Coleman'’s cargo cube allocation is
based on the tonnage of cargo carried on TMT's and GCML’s respective
barges during the tandem tow portion of a round-trip voyage. During the
period when the barges were not in tandem tow, and only a TMT barge is
towed or during lay-up time, expenses and assets are allocated on a revenue-ton
mile relationship. Calculation of this allocation by Mr. Coleman produced a
ratio of 63.7 percent for TMT and 36.3 percent for GCML.

The Commission has upheld the use of a volume allocation over a daily-time
allocation for vessel expenses. In Alcoa Steamship Co., Inc.—General Increase
in Rates in the Atlantic Gulf Puerto Rico Trade, 9 FM.C. 220 (1966), a
principal issue was a determination of a reasonable allocation of vessel expenses
to the Puerto Rican common carrier service of Alcoa Steamship Co., Inc,
(Alcoa). In general, Alcoa allocated vessel expenses between its southbound
common carrier service and its northbound contract service on the basis of days
operated in each service. The Commission found that the ton-mile method
more closely approximated the assignable costs of Alcoa to its regulated service
and should be employed as the proper method of computing vessel expenses.
The Commission stated, in pertinent part that:

The vessel-day basis, although superficially appealing, suffers from many built in faults.

The benefit derived from a transportation service is that cargo (tonnage) is transported over
distance (miles) to its receiver. As stated in a recent and definitive study, “The product which the
transportation industry sells is the ton-mile in freight service . . . ." This has often been recognized
by this Commission and its predecessors. As we noted in Atlantic & Gulf Puerto Rico General
Increase, 7 FM.C. 87, 98 (1962), “The basic factors contributing to vessel operating expenses
[are] the tonnage and distance carried.”

L

The ton-mile method is proper . . . because we believe it fairly allocates expenses which . . . should
be borne by users in proportion to amount of their tonnage carried.
9 F.M.C. at 231-233.

The Commission further held that in those instances of unemployed legs of
a voyage where no cargo is carried, the same volume method of allocation
should be used. The Commission stated:
Baliast leg and positioning leg days also should be allocated on the ton-mile basis. An attempt to
allocate such days on a vessel-day basis shows another basic flaw in that method, the great
possibility for arbitrariness an [sic] inconsistent positions.
9 F.M.C. at 232

TMT argues that the concept of *benefits-received” should not be restricted
to cargo carried. It believes that a carrier receives a benefit when its barge is
towed from point-to-point irrespective of the amount of cargo carried. It con-
tends that the GCML barge, which rarely carries any cargo northbound,
would, under Hearing Counsel’s method, receive the benefit of towage back to
Lake Charles and bear none of the expenses of that towage. TMT says its
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method, which is directly related to the time the barges are under tandem tow,
does not permit such an inequitable result and finds direct support in section
S12.7(b)(1)(i)}(b) of G.O. 11. TMT claims that from the standpoint of the real
world, it is highly unlikely that a prudent carrier would enter into a business
arrangement with a second independent carrier to share the expenses of a joint
tow based upon respective cargo volume, for the poorer the fortunes of the
second carrier the greater would be the first carrier’s expenses, which he would
thus be powerless to control. The result should be no different where the
carriers happen to be affiliated.

Section 512.3(g) of G.O. 11 permits other methods of aliocation of expenses
in the G.O. 11 statement in those instances where a volume method would
produce unreasonable results. In this case, however, the cargo cube allocation
method fairly reflects the expenses and assets of the tandem barge towing
service and will not, therefore, create unreasonable results. Following what
Hearing Counsel characterized as a “benefits-received” principle in the case of
the tandem barge towing service, it is more reasonable to conclude that the
company which carries the greater amount of cargo receives the greater
benefit. This benefit is reflected in Mr. Coleman’s cargo cube allocation, as it
is based on volume. Absent the volume principle underlying G.O. 11, TMT’s
time formula allocation could be regarded as based on *“benefits-received.” But
as between what must be regarded as a cornerstone principle of G.O. 11 and
another principle of allocation, the volume-oriented allocation underlying
G.O. 11 must be utilized in preference to a time-oriented allocation.

For the foregoing reasons, it is concluded and found that the volume formuta
set forth by witness Caleman should be adopted for purposes of determining the
allocation of expenses and division of assets between TMT and GCML for the
tandem barge towing service.

IIL.

Why is there a projected increase in revenue for the trade despite a decreasing
volume of cargo carried for TMT’s projected period of April 1, 1979, to
March 31, 1980, as compared to TMT’s actual period of December 1, 1977,
to November 30, 19787

The ultimate issue which must be determined by the Commission is whether
the rate increase is just and reasonable. One cannot predict with exactitude the
amount of revenue that a particular set of rates will produce, However, based
on known facts and reasoned projections, it is possible to set rates which can
be expected to produce sufficient revenues to equal the cost of service.”

After ascertaining what rate of return is reasonable (Commission Issue
No. 1), it is necessary to determine whether the rates to be charged will achieve
that return. That determination, in turn, can only be reached by ascertaining
what revenues can be anticipated. And revenue anticipation, in its turn, re-

* The cost of service is defined to equal the sum of operating cxpenses, depreciati p taxes, and & ble return on
the net valuation of property. Garfield and W. Lovejoy, Public Utility Economics (1964) at 44
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quires a knowledge of rates to be charged times the volume 10 of cargo to be
carried (Commission Issue No. 3).

The record establishes that a return of 15.8-16.1 percent on equity is a
resonable return to TMT, The question then remaining is will the rate increase
result in such return?

TMT's original revenue and revenue ton projections for the test year are
found on Schedule V, Exhibit 2. The Schedule was originally prepared by
Donald C. O'Malley, Jr., Director of Tarifl and Regulation Affairs for the
Caribbean Division of Crowley Maritime Corporation sometime after manage-
ment decided to seek a general rate increase.

There is no evidence as to how CMC originally determined a forecast of
revenue of $48,792,000 for TMT which, in turn, it contends, results from the
imposition of a 5 percent general rate increase. No witness appearing on behalf
of TMT could testify as to the basis or rationale by which the $48,792,000 was
first arrived at. _

The record establishes that Mr. O’Malley was given a projected total reve-
nue figure of $48,792,000 from the forecasted budget which he understood
would be the “bottom line” revenue figure on Schedule V. However, neither
Mr. O'Malley nor Mr. Roush, TMT’s other witness, took any part in the
preparation of the forecast budget for TMT. Thus, no witness could explain
how the management of TMT arrived at the revenue figure of $48,792,000,
which it is claimed will result from TMT's general rate increase of 5 percent.

After obtaining the total revenue figure, Mr. O’'Malley went to work to
establish the rest of the figures shown on Schedule V, Exhibit 2. From a
computer run, he obtained the historic revenue for the fifteen leading com-
modities. He then adjusted the revenue figures to account for shifts in cargo,
increased competition and the rate increase. Mr. O’'Malley could not remember
how he determined or arrived at the actual amount of the adjustments he made
and thus the reasonableness of those adjustments are unknown. After arriving
at a total revenue figure for the fifteen leading commodities, Mr. O'Malley then
simply subtracted this figure from the $48,792,000 total in order to obtain a
revenue figure for “Other” cargo.

After setting forth the adjusted revenue figures, Mr. O'Malley then calcu-
lated the revenue tons of each of the fifteen commodity breakdowns. Again, as
with his revenue adjustments, Mr. O'Malley could not remember how he did
it. Arithmetic calculations seem to suggest that he divided historic average
revenue per ton for each of the fifteen leading commodities (adliusted for the
increase) into the total projected revenue for each commodity.'

Although the method by which TMT actually calculated the revenue tons
shown on Schedule V, Exhibit 2, is unclear, the record establishes that the

W In ratc design, cargo mix is an integral aspect of volume.
11 A formula which conforms to the O'Malley results is as follows:

T = R divided by (1.05 X R'/T)
where T is the projected revenue tonnage figure,
R is the projected revenue amount figure,
T is the historical revenue tonnage figure, and
R’ is the higtorical revenue amount figure.
The 1.0S factor represents the 5% ralc increase,
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management of TMT does not make forecasts of future volumes of cargo in
terms of tonnage. Rather, it forecasts in terms of revenue. Whether or not last
year’s average rate per ton for a given commodity will approximate this year’s
depends in part on whether shippers tender the same size shipments, To
complicate matters, carriers regularly change the minimum quantity require-
ments for a given trade. Rate adjustments may also affect the size of shipments
tendered. Thus, the historic average revenue per ton for a given commodity
during a past year may not be necessarily related to the average revenue per
ton for a future year. The problems in using historic average revenue per ton
increase in the case of the calculation for “Other” cargo. There, many com-
modities make up the average and the mix of commodities may change from
year to year based on shifts in cargo, competition and rate increases. In short,
the commodity mix for “Other” cargo is affected by all of the factors which
Mr. O’Malley considered in adjusting the revenue figures for the fifteen leading
commodities and compounded by the larger number of commodities involved.
Hence, TMT’s “correction” to the revenue tons attributable to “Other” cargo,
based on historic average revenue ton, cannot be relied on.

The consequences of TMT’s method of calculating projected revenue tons is
of crucial importance in this proceeding because allocations in the Exhibits
which form so great a part of the record are based on TMT's projection of
revenue tons.'’

Due to the weakness inherent in TMT’s method of calculating revenue tons,
Hearing Counsel and GVI contend that these Exhibits are not reliable indi-
cators of TMT’s projected financial condition and cannot form the basis of a
Commission decision. Because of the inherent flaws in these Exhibits, they say,
the Commission does not have a record before it from which it can conclude
that the rates of TMT are just and reasonable.

TMT disputes that its revenue forecasts or information in support thereof is
deficient or that it in any way has failed to furnish information timely.

TMT asserts that the commodity forecast set forth in Schedule V is not
prepared by TMT for any business purpose other than to comply with the
requirements of G.O. 11. In connection with the preparation of the original
forecast,"” those who prepared it were given a marketing department budget of
$48,792,000 revenue for the twelve months ended March 31, 1980." They then
proceeded to determine, because TMT says it was required by G.Q. 11, their
best estimate of how much of that $48,792,000 would be derived from each of
the fifteen leading commodities carried and how many revenue tons of each
would be carried. Starting with historical data showing the actual revenue and
tonnage for each of the fifteen, those data were adjusted to reflect their view,
after further consultation with marketing personnel, of the future prospects as

12(1) Exhibit 2, Forecast April 1, 1979, through March 31, 1980.

{2) Exhibit 5, Analysis of Schedule ¥, TMT Projected Year April 1, 1979, through March 31, 1980.

(3) Exhibit 7, Forecast April 1, 1979, through March 31, 1980.

{4} Exhibit 8, Revised Computation of Return on Equity.

(5) Exhibit 10, Schedule i, Testimony of Thomas J. Stilling, Revised Computation of Return on Equity.
{6) Exhibit 11 (Offer of Proof).

BEx 2.

"TMT Brief a1 9-10. This revenue forecast made prior to any tonnage analysis is the basis for Hearing Counsel and GVI
contention of unreliability.
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to each commodity. Exhibit 5 shows, in general, what factors entered into the
adjustments resulting in the differences between the actual dollar and tonnage
figures on Schedule V of Exhibit 1 and the forecast dollar and tonnage figures
on Schedule V of Exhibit 2 for each of the fifteen leading commodities.

TMT proceeded as follows ‘to determine the remaining “other” dollar and
tonnage figures. The revenue adjustments for the fifteen leading commodities
resulted in an aggregate of $27,580,588 projected revenue for those com-
modities, which, when subtracted from the total marketing department budget
of $48,792,000, left a remainder of $21,211,412 revenue, which by definition
would come from all “other” commodities carried. Having allocated $21,211,412
to “other commodities,” TMT then computed the corresponding tonnage figure
necessary to realize the dollars. The method employed is set forth on page 2 of
Exhibit 5. Marketing personnel predicted an increase of 41,607 tons and
corresponding revenue of $3,371,270 from increased carryings of liquid and
refrigerated cargo. They also predicted a general shift (decrease) of about 20
percent of the 1978 “other” revenue to TMT’s through tariff and other tariffs.
Since the total “other” forecast revenue had been computed at $21,211,412, of
which $1,010,067 would result from the 5 percent rate increase and $3,371,270
by reason of increased revenue from liquid and reefer cargo, there remained
$16,830,075 to account for. This sum was $4,016,997 less than (and about 20
percent of) the 1978 actual “other” revenue. It was then accounted for by
assuming that the shift to other tariffs would reduce the prior year’s “other”
revenue by $4,016,997. Since the actual 1978 average revenue per ton for
“other” cargo was $20.53, on the assumption that the cargo mix and other
factors would not change, this figure was divided into the $4,016,997 in order
to arrive at the corresponding volume reduction of 195,655 revenue tons.
Subtraction of 195,655 from the 1978 actual “other” tonnage and addition of
the expected increase of 41,607 tons of reefer and liquid cargo left a net
tonnage figure of 861,213.° .

Hearing Counsel and GVI dispute TMT’s rationale and contend that TMT
was required to adduce additional evidence as to the details underlying TMT’s
marketing department’s budget and predictions. TMT argues that the Com-
mission never ordered an investigation into the reasonableness of TMT's
projections. If it had done so, TMT claims it would have been prepared to
present more detailed evidence relating to the marketing department’s basis for
its budget and predictions. It never considered doing so, however, in view of the
order of investigation.

One thing is clear from the record: Schedule V was not used to calculate the
potential revenue figure because the schedule was not even in existence at the
time the potential revenue [budget] was determined.'® The evidence in this
proceeding establishes that TMT built its rate design and cargo estimates to fit
and justify a predetermined revenue figure.!’

'* The change to this 861,213 figure (Schedule V to Exhibit 7) from 689,363 (Schedule V to Exhibit 2) is the only correction
which TMT has made to ils operating revenue forecast.

*Tr. 95-97.

17 Neither Mr. O'Malley nor TMT's other witness, Mr. Roush, were involved in proparing the budget; thus, the record fails to
show how the budgeted figure was detcrmined.
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The testimony of record reveals that once the total projected revenue figure
was “given” to Mr. O’Malley by the accounting department, he went back to
historical revenue dollar and tonnage figures for each of the fifteen leading
commodities as shown on TMT’s computer. From the historical revenue dollar
figures he proceeded to derive, on a commodity-by-commodity basis, the
projected revenue dollar figures. While Mr. O’Malley did not remember and
did not testify how these individual projections were calculated, TMT argues
that it probably was an evaluation of competitive factors, a shift to through
tariffs, and the 5 percent rate increase which accounted for many of the
adjustments between historical and projected years.

The revenue amount figure for the “other cargo™ category was then “backed
into”; i.e., it is a residual figure calculated by subtracting from the total budg-
eted figure ($48,792,000) the subtotal of the revenue amounts for the top
fifteen individual commeodities ($27,580,588) to arrive at $21,211,412 for
“other cargo.”

Having projected revenues, Mr. O’Malley then calculated the projected
tonnage figures for the fifteen leading commodities.'® While he did not remem-
ber how this calculation was performed, it appears from analysis of the figures
that he used a mathematical formula based on the revenue per ton for each
commodity.'” Mr. Roush used a similar revenue-per-ton calculation to derive
“other” revenue tons.”

TMT contends, at least with regard to the fifteen individual commodities,
that revenue amount projections were predicated on historical figures adjusted
for purported shifts to thru-tariffs and competitive factors. The record estab-
lishes that, in any event, the projection of “other cargo” and thus the total
revenue ton figure have no basis in analysis. Mr. O’Malley admitted it was
necessary to forecast for each commeodity (not just the top fifteen) the effect
that shifts to thru-tariffs and competition will have on projected cargo, because
these factors affect each commodity differently, but he did not make individual
forecasts;”' rather a flat percentage was applied to the “other cargo” category,
and even the details of this calculation are not revealed in the record. Thus, at
least with regard to the “other” category and the total revenue tons, the cargo
projections can be traced directly back to the predetermined budgeted total
revenue amount figure which itself had no basis on volume but was forecast
before volumes were ever considered. Hence, it is concluded that from the
residual nature of the “other” revenue amount figure, and the subsequent
calculation of the “other” revenue ten figure, that marketing information and
known facts were not the basis for establishing the cargo projection.

To support its revenue dollar projection and ultimate rate of return, TMT
should have analyzed each commodity individually in terms of cargo shifts and
the competitive situation. This analysis should have been used to arrive at
projected tons.

' See Schedule V of Exhibits 2 and 7.

“Fn. 11, supra.

M 8ee Exhibils 5 and 7, Schedule V.

' Refrigerated cargo and tank trailers were apparently the only exception. (Exhibit 5, at 2, note (2); Tr. 49-50, 83, 138).
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If this had been done, tariff rates could then have been applied to the tonnage
figure for the respective commodities to determine projected revenue for every
commodity. Then, the sum of the individual revenue figures would have pro-
duced a reasoned, supportable total figure for revenue. Rather, TMT pro-
ceeded as outlined above, and then produced Exhibit 5 as an after-the-fact
justification of the result.

Assuming that with the rate increase total revenues would not exceed
$48.792,000 because of lower cargo volume and thus that the return to TMT
would not be greater than the 15.8~16.15 percent deemed proper, TMT has the
burden of establishing by competent evidence those factors which it claimed
would cause tonnage decreases.

A prime factor that TMT cites® as the basis for decreased tonnage
projections is a shift to the so-called thru-tariffs and other tariffs. However, Mr.
O’Malley, who prepared the forecast, never was aware of the percentage of
cargo in the subject trade which moved on the thru-tariffs, nor did he utilize
any historical data (or any kind of data whatsoever) to forecast the purported
“shifts” of cargo to these tariffs. The following quotation from the record is
illustrative:

Q—Mr. O’Malley, how did you determine the percentage shift to the through tariff and the other
tariffs if you were unaware of the amount of traffic going to those tariffs?

A—This is a forecast, and 1 was theoretically forecasting how much I thought would be shifting
in the forecast year. I have no idea what additional cargo will be added to those new tariffs in that
year. ..

Q—Was there any data upon which you based that forecast?

A—No®

It is concluded that TMT’s assertion that part of the alleged decrease in
volume was due to a shift to thru-tariffs and other tariffs is not based on
historical data nor does it have any other factual support in the record. It
should also be noted that the other major factor asserted by TMT as con-
tributing to decreased tonnage, namely competition, also is not supported on
the record by any specific figures or calculations. To the contrary, although
TMT contends that its cargo volume will decrease in the projected year, the
record indicates that its volume (and thus its revenue) may well increase.
TMT’s market share in the Mainland-Puerto Rico trade has increased every
year since it entered the trade, from 10.4 percent in 1975 to 17.7 percent in
1978,2* and Mr. Roush expects that its market share will be increased.2 Unless
there is a decrease in overall traffic volume by all carriers to Puerto Rico,
TMT's total cargo will probably increase, rather than decrease. There is no
evidence that the Puerto Rican trade will decrease in volume.”

2 Tr. 101, 119, Exhibit 5.

BTr, 124-125.

* Primarily by reason of cargo shifting to thru-tariffa. See discussion, supra.
2 Exhibit 10 at 11,

»Tr. 178,

2 Mr. Roush teatified 85 to TMT's bellef in the potential of that service and implied total volume would, if not increase, not
decrease. Tr, 175.
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In addition to the unreliability of the projected revenue as determined by
TMT’s methodology, another matter must be mentioned as further com-
pounding the difficulty and dilemma of the Commission®® in attempting to
determine whether the rate increase is just and reasonable.

Although TMT submitted a number of .eleventh hour “corrections,” Hearing
Counsel claim two stand out as being particularly unfair to the other parties.
These are the revenue tonnage recalculation for “Other” cargo appearing
on page 2 of Exhibit 7 and the figure for line haul expense appearing in Ex-
hibit 11.

By a telephone conversation of June 5, 1979, between Mr., Roush and
Mr, Coleman and letter dated June 6, 1979, correcting TMT’s direct case,
Mr. Roush supplied a new total line haul expense figure of $4,942,610 and an
allocation of $2,965,607 to TMT and $1,977,003 to GCML which produced
a 60,40 percent time allocation. Mr. Coleman used the total of $4,942,610 in
his testimony which he identified as “line haul expense.” Although Mr. Cole-
man’s testimony was served on June 12, 1979, TMT waited until the hearing
before announcing that the $4,942,610 figure was not the “line haul expense”
but included other expenses as well. If there was a misunderstanding over the
$4,942,610 it should have been resolved as soon as TMT received Mr. Cole-
man’s testimony. TMT hardly needed to cross-examine Mr. Coleman on the
$4,942,610—it was supplied by TMT in the first place.

The projected revenue tons for “Other” cargo provides another example of
an eleventh hour “correction” which could and should have been made weeks
before the hearing.

Mr. Coleman, as part of his regular function in connection with the 5 percent
general rate increase, performed a complete analysis of the data in TMT’s G.O.
11 statements, both actual and forecasted. In the process of this analysis, he
calculated the average revenue per ton for all commeodity line items includ-
ing “Other” cargo on Schedule V of TMT’s projected G.O. 11 statement.
Mr. Coleman calculated that the total revenue per ton increased from TMT’s
actual year (Exhibit 1) to the projected year (Exhibit 2) by 23 percent and that
in the “Other” cargo category alone, revenue per ton increased approximately
49 percent,

On three separate occasions, Mr. Coleman requested Mr. Craig Wallace of
CMC to explain why revenue per ton on individual line items on TMT’s
projected Schedule V (Exhibit 2) increased from TMT’s actual Schedule V
(Exhibit 1) on the average of about 5 percent, whereas the “Other” cargo
category produced a 49 percent increase, resulting in an overall increase of
23 percent.

In response to a telephone inquiry of February 9, 1979, by Mr. Coleman as
to why revenue tons increased 23 percent, Mr. Wallace responded that TMT
would be carrying higher rated liquid tank cargo which is a low tonnage cargo.
In response to a telephone inquiry of March 2, 1979, by Mr. Coleman as to
whether TMT included the general rate increase in its projections, Mr. Wal-
lace responded yes, and further that the 5.94 percent increase in revenue is the
result of the compounding effect of applying the 5 percent general increase, a

 Yiewed in the light of the time constraints imposed by P.L. 95-475,
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23 percent increase in revenue per ton, offset by a 13.88 decrease in revenue
tons carried. The increase in revenue per ton is principally affected by “Other”
cargo which consists of liquid or tank cargo which is low in tonnage and carried
at a higher rate.

In response to Mr. Newton Frank, Supervisory Accountant, Federal Mar-
itime Commission, on May 22, 1979, regarding TMT’s decrease in projected
revenue tons and increase in revenye, Mr, Wallace responded that tonnage was
down due to the fact that more cargo was being carried under ICC tariffs. Mr.
Wallace further responded that the revenye in “Other” cargo increased
48 percent, 38 percent of which was due to more reefer and special cargo which
is high rated and low in tons and the remaining 10 percent due to the projected
mix in quantities.

On May 22, 1979, Mr, Coleman called Mr. Wallace regarding the con-
flicting information given Mr. Frank as compared to previous conversations
regarding the increase in revenue per ton and decrease in revenue tons,
Mr. Wallace stated that the 48 percent increase in revenue referred to was the
revenue per ton increase of the total of “Other” cargo and that, in addition to
the increase in tank cargo, there is a projected increase in reefer cargo which
he may have forgotten to mention earlier.

The record amply demonstrates that staff inquiries regarding the increased
revenue, despite decreasing tonnage, specifically focused-on “Other” cargo.
Mr. Wallace understood staff interest by explaining that the apparent anomaly
was due to the increase in reefer and liquid or tank cargo, which comports with
the reason which appears in connection with “Other” cargo on TMT’s Exhibit
5. There is no evidence that Mr. Wallace was not talking about “Other” cargo
when he made the observation. Indeed, the only commodity in the fifteen
leading commodities which showed a drop in tonnage coupled with an increase
in revenue was automobiles, It is concluded that the staff repeatedly questioned
the projected revenue tonnage for “Other” cargo and that TMT was aware of
staff’s concern.

Despite repeated questions, TMT did not recalculate the figure until three
or four days before the hearing. Apart from the merits of the recalculation,
timing of the “correction” is critical to the Commission’s ability to consider the
lawfulness of the rate increase.

The Commission in supporting enactment of Public Law 95-475 was ex-
tremely concerned about the time elements inherent in the development of a
rate case. The testimony of Vice Chairman Moakley to the Senate Subcom-
mittee on Merchant Marine and Tourism focused on this issue. In outlining the
changes to the Commission’s procedure that would be required in order to
comply with the legislation, he made the following statement:

First, the financial data which the carrier is required to file simultaneously with the filing of its
general rate change will have to be essentially the evidence it will rely upon throughout the
expedited proceeding. This means, at the very least, there can be no change in the test year used

by the carrier in support of the rate increase. Otherwise, the partles will not have a proper
opportunity to test the carrier's evidence.” (Emphasis added.)

B To Amend the Intercoastal Shipping Act, 1933, and For Gther Purposes: Hearings on H.R. 6503 Before the Subcomm. on
Merchamt Marine and Tourism of the Senate Commiltee on Commerce, Science and Transportation, 95th Cong. 2d Sess. 17
(1978).
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This apparently provoked the following exchange:
SENATOR INOUYE. What makes you believe that you can cut a 6-year hearing period down to 180
days, as H.R. 6503 would require?

Mr. MoAKLEY. I think—I might take a quick look at what took place on the longest one, which
was the Matson case, on which test years were changed, the financial information was changed,
the whole basis of the case was constantly changed.

Now, we have clearly defined that at the time you apply for the rate increase you must submit the
financial information which will be used to determine whether the rate is reasonable or unreason-
able. That will not change. Therefore, the opponent to it will have their financial information in
the beginning and be able to analyze.*® (Emphasis added.)

Vice Chairman Moakley was not alone in this view. Chairman Daschbach

addressed a letter dated October 3, 1978, to Senator Inouye in which he stated,
inter alia:
Fourth, carriers have often made major changes to their evidence after a rate case has begun,
including the changing of test years. The legislative history of H.R. 6503 makes it clear that the
carrier must henceforth use the evidence submitted with its rate increase filling [sic] to justify its
increase and cannot make major changes or additions to that evidence which would require further
analyses, cross-examination and, possibly, rebuttal.”!

The Committee Report, S.Rep. No. 1240, 95th Cong., 2d Sess. 9 (1978),
lends support to the views expressed by the Chairman and Vice Chairman.

This is one of the very first rate proceedings to be conducted within the time
constraints of P.L. 95-475 and despite ample time in which to furnish the
information which would enable the Commission to properly consider the
reasonableness of the increase, we find the carrier shifting and changing data
at the last moment, making it virtually impossible for staff and protestants to
evaluate the new information or prepare for cross-examination, let alone draw
rational conclusions relating thereto. The statute places a high degree of re-
sponsibility on the carrier seeking a rate increase to supply the information
necessary to permit expeditious consideration.

Review and consideration of the record in this proceeding leads to the
conclusion that the volume factor is not reasonably accurately ascertainable on
this record. Not knowing the volume, it is impossible to know what the revenues
will be and hence whether such revenues will yield a return which will be a
reasonable 15.8-16.1 percent or whether it will be something else.

CONCLUSIONS

Section 3(b) of the Intercoastal Shipping Act, 1933, 46 U.S.C. §845(b), as
amended, states that at any hearing “the burden of proof to show that the
rate . . . is just and reasonable shall be upon the carrier. . . .”

The evidence in this proceeding fails of proof that the rate increase will not
result in an excessive return on equity to TMT in comparison to other indus-
tries facing similar risks.

Y Id. at 18-19.
" Id. at 26.
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The evidence in this proceeding establishes that the cargo cube allocation of
expenses and division of assets between TMT and GCML for the tandem barge
towing service is appropriate and in accordance with G.O. 11.

The evidence in this proceeding fails to establish any reasonably accurate
basis for determining volumes or revenues which may be anticipated by reason
of the rate increase.

Inasmuch as the record does not reasonably establish volumes and revenues
which may be anticipated by the rate increase, it cannot be determined why
there is a projected increase in revenue for the trade despite a projected decreas-
ing volume of cargo to be carried for TMT's projected period of April 1, 1979,
to March 31, 1980, as compared to TMT's actual period of December 1, 1977,
to November 30, 1978.

Because the evidence does not reasonably reflect anticipated volumes or
revenues or rate of return, respondent TMT has failed its burden of proof of
showing that the rates in Supplement No. 1 to tariff FMC-F No. 5 are just and
reasonable and otherwise lawful.

Because respondent TMT has failed to establish that the rates in Supple-
ment No. | to tariff FMC-F No. 5 are just and reasonable, they are found to
be not lawful.

(S) STANLEY M. LEVY
Administrative Law Judge
WasHINGTON, D.C.
August 20, 1979
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Docker No. 79-81
MARINE EXPRESS LINE, S.A.

V.
SEATRAIN INTERNATIONAL S.A.

NOTICE
October 31, 1979

Notice is given that no exceptions have been filed to the September 26, 1979,
dismissal in this proceeding and the time within which the Commission could
determine to review has expired. No such determination has been made and,
accordingly, that dismissal has become administratively final,

(S) Francis C. HURNEY
Secretary
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No. 79-81
MARINE EXPRESS LINE, S.A.
V.

SEATRAIN INTERNATIONAL S A,

DISMISSAL OF COMPLAINT
Finalized October 31, 1979

By a “Notice of Dismissal” complainant Marine. Express Lines has with-
drawn its complaint in this proceeding. Accordingly, the proceeding is hereby
dismissed.

(S) JouN E. COGRAVE
Administrative Law Judge

September 26, 1979
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DockEer No. 78-24
PAciFic FREIGHT AUDIT, INC.
v

SEA-LAND SERVICE, INC.

Docker No. 78-25
Paciric FREIGHT AUDIT, INC.
V.

AMERICAN PRESIDENT LINES, LTD.

ORDER PARTIALLY ADOPTING INITIAL DECISION
October 31, 1979

These proceedings were initiated by separate complaints filed by Pacific
Freight Audit, Inc. (PFA) against Sea-Land Service, Inc. and American Pres-
ident Lines, Ltd. (APL) alleging violations of sections 14, 16 and 18(b) (3) of
the Shipping Act, 1916 (46 U.S.C. §§812, 815, 817(b) (3)). The proceedings
were subsequently consolidated due to the similarity of the issues presented.
The Trans-Pacific Freight Conference of Japan/Korea and the Commission’s
Bureau of Hearing Counsel intervened.

The gravamen of the complaints is that Sea-Land and APL, improperly
refused to honor claims for refunds of ocean freight charges on shipments
which were allegedly delivered to OCP destinations. Respondents interposed
the defenses that the claims were to a large extent duplicative and fraudulent
and in any event were not tendered with proper documentation or other proof
of OCP movements.

Full evidentiary hearings were held and Administrative Law Judge William
Beasley Harris issued an Initial Decision finding that: (1) Complainant had not
sustained its burden of proof as to its allegations of violations of the Shipping
Act; and (2) Respondents were justified in refusing to pay the OCP claims.
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However, the Presiding Officer granted Complainant 60 additional days within
which to submit sufficient proof of these OCP movements to the Respondents.
Exceptions to the Presiding Officer’s decision were filed by Respondents and
Hearing Counsel, There were no replies to Exceptions.

DiscusSION

Sea-Land argues that the Presiding Officer’s decision is deficient in its
findings of fact necessary to support the conclusion that the Complainant has
failed to sustain its burden of proof and asks the Commission to find certain
specific facts.’ It also opposes allowing Complainant an additional 60 days to
substantiate its claims on the grounds that the claims have already been
adjudicated insufficient and this finding should in all fairness now be made
final.

In addition to citing certain alleged drafting errors in the Initial Decision’,
APL objects to the 60-day extension afforded Complainant on the grounds that
the Administrative Procedure Act requires decisions to make final determina-
tions of the issues presented and that the ruling of the Presiding Officer would
require the Respondents to violate the terms of their tariffs.

Hearing Counsel agrees with the Presiding Officer and Respondents, that
Complainant has failed to sustain the validity of .its claims but objects to the
60-day extension afforded Complainant on the ground that the Commission
should not, as a matter of policy, allow this proceeding to continue without a
final determination.

After reviewing the full record in these proceedings, the Commission agrees
with the ultimate conclusion of the Presiding Officer that Complainant failed
to sustain its burden of proof as to the validity of the subject OCP claims and
finds that the Initial Decision is sufficient to support that conclusion. Much if
not all of the factual findings sought by Sea-Land are expressly incorporated
in the Presiding Officer’s decision and those not so incorporated are necessarily
included in the Initial Decision’s more general findings.*

' Specifically, Sca-Land urges that the Commission find that: (a) the shipments in question moved under the proper pori-to-port
tariff rates; (b) such movements can be subsequently re-rated under an OCP rate upon fulfiling the necessary tarifl requrements;
(c) Sea-Land's tariff allows proof of an OCP movement by means of any one of six types of documents but in any event must
include proof of the name of the veascl, the port of origin, the ocan carrler's bill of lading number, the vesac| voyage number, the
final OCP and the dats of the actual OCP movement; (d) PFA's claims consisted solely of ocean cartier bills of lading with attached
inland catrier bills but no inland bill contains any of the rel and y information; (e} certain documents used by PFA
1o support its claims wero dupficative; (f) commerdially pted inventory control systems diffecent than that used by PFA's
consignees would facilitate compliance with the stated tariff requiroments; and (g) the subject tariff requrements were not complied
with in that ne direct correlation between & particular ocean carrier movement and a subsequent inlend movoment was eatablished
and that in fact neatly one in four claims included documents used in more then one claim.

2 APL notes that: (a) Mr. James Mitchell, President of PFA, is characterized at one point in the Initial Decision esa complainant
when in lact he is 0ot a party 10 the proceeding: (b) two claims, 792 and 1097, were omitted in the list of claims against APL
in which duplications were found; (c) the word “‘contact™ in the quote of section 14 Fourth of the Shipping Act should read
“contract;" {d) the reference to section 16, first Initial Paragraph should be to the second Initial Paragraph and scction 16 Finst.
These excepticns point out valid, albeit minar, errors in the Initial Decision and will be adopted.

Y APL states that its tariffs require that OCP refund claims “must be submitied within 90 days frem the date the final lot of
the bill of lading is forwarded.”

1Ses footnate 2: Sca-Land's proposed finding “(a)” is contained in lines 13-15 of page 11 of the Initial Decision, “(b)" is
contained in paragraph numbered | on page 7, “(c)" is contained in paragraph numbered 22 on page {0, “(d)" is contained in
paragraph numbered |7 on pages 8 and 9, “(e)" ia contained In paragrapha numbered 13 and 14 on pages 7 and &, “(M" is contained
by implication in the third complete paragraph on page 19, and “(g)" is contained in the last paragraph on page 14 and in the
last paragraph on page I8,
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However, the Commission agrees with Respondent that the Presiding Officer
erred in according Complainant an additional 60-day period within which to
submit to the Respondents further proof in support of its claims. Complainant
has had every opportunity to prove the validity of its assertions and has simply
failed to do so. There is no reason, equitable or otherwise, to aliow Complainant
any further opportunity to prove its case. Respondents have already been
_ subjected to lengthy proceedings and fairness dictates that these proceedings
now become final. Accordingly, that part of the Initial Decision granting
Complainant an additional 60 days to submit proof in support of the subject
OCP claims will be reversed.

One final matter needs be addressed. In his Initial Decision, the Presiding
Officer advised that the Complainant in these cases bore “heavy burden of
proof.” While this statement is not necessarily inaccurate, it does require some
clarification, particularly in light of the Commission’s recent decision in Pan
American Health Organization v. Moore McCormack Lines, Inc., Informal
Docket No. 387(I), Report on Remand, served September 12, 1979, 19 SRR
762. There the Commission explained that references in earlier decisions to an
overcharge claimant’s “*heavy burden” related “to the difficulty in obtaining the
necessary evidence rather than to the weight to be given such evidence.” The
applicable standard here is that the validity of the claims be established by a
“preponderance of the evidence.” From the Commission’s review of the record
it does not appear that the Presiding Officer imposed upon the Complainant in
these proceedings any burden other than to prove its allegations by such a
preponderance.

THEREFORE, IT IS ORDERED, That the Exceptions of Sea-Land Ser-
vice, Inc., American President Lines, Ltd. and the Commission’s Bureau of
Hearing Counsel are granted to the extent indicated in this Order and are, in
all other respects denied; and

IT IS FURTHER ORDERED, That the Initial Decision issued in these
proceedings is, except to the extent modified by this Order, adopted by the
Commission; and
IT IS FURTHER ORDERED, That this proceeding is discontinued.

By the Commission.

(S) Francis C. HURNEY
Secretary
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No. 78-24
PAcIFIC FREIGHT AUDIT, INC.
V.

Sea-LAND SERVICES, INC,

No. 78-25
PACIFIC FREIGHT AUDIT, INC.
Y.

AMERICAN PRESIDENT LINES, LTD.

Partially Adopted October 31, 1979

Although the complainant has failed to meet the heavy burden of proof necessary to sustain its case
and relief is denied, the complainant is given 60 days from the date hereof within which to
offer 1o respondents back-up documents and affidavits that will warrant payment of OCP
refunds.

This consolidated procceding and each docket No. 78-24 and 78-25 be and hereby are respectively
discontinued.

William H. Carter of Carter & Monkman and Thomas W. McLaughlin for complainant Pacific
Freight Audit, Inc.

J. Donald Kenny of Kenny & Finan for respondent American President Lines, Lud.

John M. Ridlon, General Attorney, Stephan T. Lanctol, Associate Counsel, F. A. Fleischer,
Registered Practitioner, and Gary Ferrulli, Director, Traffic and Regulatory Services, for
respondent Sea-Land Service, Inc.

Charna Swedarsky ., John Robert Ewers and Paul J. Kaller, Director and Deputy Director, respec-
tively, of the Commission’s Bureau of Hearing Counsel, for intervenor Hearing Counsel.
Charles F. Warren and George A. Quadrino of Warren & Associates, P.C., for intervenor

Trans-Pacific Freight Conference of Japan/Korea and its Member Lines,
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INITIAL DECISION' OF WILLIAM BEASLEY HARRIS,
ADMINISTRATIVE LAW JUDGE

Complaint against respondent Sea-Land Service, Inc. (Sea-Land) in FMC
Docket No. 78-24 was served June 19, 1978. Complaint against respondent
American President Lines, Ltd. (APL) in FMC Docket No. 78-25 was served
June 20, 1978. In each proceeding, complaint is made of respondents’ alleged
violations of section 18(b)(3) as well as sections 14 and 16 of the Shipping Act,
1916. Because they involve substantially the same issues, an order consolidating
the two dockets was served June 22, 1978, pursuant to Rule 148 of the
Commission’s Rules of Practice and Procedure, 46 C.F.R. § 502.148.

On July 5, 1978, an Order was served granting enlargement of time re-
quested by respondent Sea-Land to July 24, 1978, for parties to reply to the com-
plaints herein. Respondent APL served its Answer to the complaint July 10,
1978, and a First Amended Answer on July 11, 1978. Respondent Sea-Land
served its reply to the complaint July 21, 1978.

Intervention herein was granted to (1) The Trans-Pacific Freight Conference
of Japan/Korea (TPFCJ/K) and (2) Hearing Counsel.

By order served August 15, 1978, pursuant to Rule 94 of the Commission’s
Rules of Practice and Procedure, 46 C.F.R. §502.94, a prehearing conference
was set for Tuesday, August 29, 1978. At the request of the complainant for
a postponement, an order was served August 24, 1978, granting postponement
of the prehearing conference to September 26, 1978. At the September 26,
1978, prehearing conference (the official stenographic transcript of which com-
prised 52 pages), hearings were set to commence December 12, 1978, in Los
Angeles, California. The commencement of hearing was rescheduled Decem-
ber 1, 1978, to commence Wednesday, January 10, 1979. Hearings began in
Los Angeles, California, on the latter date, continued on January 11 and 12,
1979, concluding on January 12, 1979.

At the hearings, the following briefing schedule was developed:

1. Opening brief by complainants to be mailed on or before Tuesday, Febru-
ary 20, 1979 (Tr. 464, 467, 471).

2. Reply briefs by respondents to be mailed on or before Tuesday, March 20,
1979 (14.).

3. Closing brief by the complainant to be mailed on or before Friday, April 20,
1979 (Tr. 464, 468, 471).

Complainant’s opening brief, served February 20, 1979, was received Febru-
ary 27, 1979. Respondent APL'’s reply brief, served March 27, 1979, was re-
ceived March 28, 1979. Respondent Sea-Land’s reply brief, served March 27,
1979, was received March 29, 1979. Intervenor Hearing Counsel’s reply brief
was served and received March 27, 1979. Intervenor TPFCJ/K and its mem-
ber lines’ reply brief served and received March 27, 1979. Complainant’s
closing brief, served April 26, 1979, was received April 30, 1979.

! This decision will b the decision of the C ission in the ab of review thereof by the Commission (Rule 227, Rules
of Practice and Procedure, 46 C.F.R. §502.227).
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The complainant proposed seven findings of fact and four conclusions of law
(opening brief). Respondent APL proposed twenty findings of fact. Intervenor
Hearing Counsel proposed ninety-four findings of fact and four conclusions of
law. Respondent Sea-Land proposed fifty findings of fact and six conclusions
of law, and Intervenor TPFCJ/K proposed twenty-four findings of fact. These
total 195 proposed findings of fact and fourteen conclusions of law. All pro-
posals and requests have been considered carefully and granted, granted in sub-
stance, or denied as evidenced herein by the facts found and decisions made.

The official stenographic transcript of the hearing consists of three volumes,
totaling 475 pages. Thus, the transcript of the prehearing conference and
hearing total 527 pages. Forty-four (44) exhibits were identified, of which two
were withdrawn (Exhibits for identification, Nos. 10 and 42); one was not
offered (No. 36). All the rest were received in evidence, It is from the transcript
of testimony and exhibits, together with all papers and requests filed in the
proceeding that the Presiding Administrative Law Judge finds the facts herein-
after and constitutes the exclusive record for this decision.

Facts

1. During November of 1976, while in the employment of respondent Sea-
Land as a sales representative, complainant James Mitchell began filing claims
against Sea-Land for others for OCP refunds (Tr. 42). The said James Mitch-
ell had come in contact with OCP claims on several occasions where Sea-Land
customers he was calling on for Sea-Land were filing or were attempting to file
with Sea-Land claims for OCP recovery and he assisted them in doing that (Tr.
83, 84). Sea-Land, upon discovering that James Mitchell represented or was
PFA, terminated his services with Sea-Land about November 1, 1977 (Tr. 43)
and stopped payments to PFA (Tr. 327).

2. Witness James Mitchell testified that PFA is a California corporation
that was incorporated December 15, 1977; also that PFA was operating prior
to incorporation under that trade name (Tr. 23); that it is a family business
(Tr. 18) of which he is the president, his father Eli T. Mitchell is the vice-
president, his mother Marion Mitchell is the treasurer, and his brother Perry
Mitchell is secretary of the corporation. PFA, he stated, is engaged in the
business of performing freight audits for customers anf filing claims with car-
riers for recovery of freight charges for customers (Tr. 17, 18). PFA, aside from
family members, in 1977 and 1978 employed about five other persons (Tr. 33).

3. In early November 1976, the first claims of PFA were made to APL
(Tr, 43). APL stopped paying OCP claims about the same time as Sea-Land.
4, The tariffs involved in this proceeding are:

(A) Trans-Pacific Freight Conference of Japan/Korea, Tariff No. 35, FMC
No. 6 (Exh. No, 26), Agreement No. 150. APL and Sea-Land both are
members. (TPFCJ/K publishes a port-to-port tariff in the Eastbound
Japan/ Korea-U.S. Pacific Coast Trades, including both local and over-
land common point (OCP) rates.)
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(B) Sea-Land Service, Inc., Tariff No. 245-A, FMC No. 138 (Exh. No. 27),
from Ports in Hong Kong and Taiwan to United States Pacific Coast
Ports named in Item 320 and Overland Common Points.

(C) American President Lines, Ltd., Hong Kong-Taiwan Freight Tariff No. 5,
FMC No. 67 (Exh. No. 28), from Hong Kong and Taiwan to Honolulu,
Hawaii and Pacific Coast Ports of the U.S.A.

(D) Philippines/North America American Conference Tariff FMC No. 11,
Agreement No, 5600. APL and Sea-Land both are members. (Each car-
rier herein has on file an independent tariff under the aegis of Agreement
No. 10107, covering the Eastbound Hong Kong/Taiwan U.S. Pacific
Coast Trade.)

5. Clients represented by PFA in this proceeding and the date of contract or
agreement between them are:

(a) Kennington—contract dated 2/2/77 (Exh. No. 1).

(b) Silton Brothers—contract dated 11/76 (Exh. No. 7), 5/31/78 and
7/10/78 (Exh. No. 6).

(c) Sportsclothes Ltd., Inc.—contract dated 6/1/78 and 7/14/78 (Exh.
No. 4).

(d) American Pants (World Trading Co.)—contract dated 9/1/78 (Exh.
No. 5).

(e) K. W. International—contract dated 3/3/77 by PFA and 3/16/77 by
K.W. (Exh. No. 9); contract dated 5/31/78 (Exh. No. 8).

(f) International Set—contract dated 11/11/76. Does not now represent
them. Tr. 19.

(g) California Prime, Inc.—contract dated 3/3/77 (Exh. No. 3). (Ceased to
operate on or about end of 1978 (Tr. 241).)

6. Exhibit No. 25 is stipulated to contain the copies and are the claims made
by PFA to APL which are listed in the complaint (Tr. 73, 74).

7. Sea-Land in its answer to the complaint admitted its address is 2150
Valdez, Suite 1901, Oakland, California 94666; that it is a corporation and
common carrier by water engaged in the transportation of cargoes for hire from
various ports in the Far East, including Manila, Hong Kong, Busan, Keelung
and Kaohsuing to Long Beach, California, and as such is subject to the
provisions of the Shipping Act, 1916, as amended, and the applicable tariff.
Sea-Land describes itself as a U.S.-flag common carrier by water in the foreign
commerce of the United States having its principal offices at Edison, New
Jersey.

8. Sea-Land also admitted in its answer to the complaint that it has
promptly processed and paid claims submitted by other freight audit compa-
nies for adjustment of ocean freight charges from local to OCP within 30 to
60 days of their submission and alleges that it also has processed and paid
promptly proper claims submitted by complainant within the same time frame
stated.

9. APL in its answer to the complaint admits its address is 1950 Franklin
Street, Oakland, California 94612; that APL is a corporation organized and
existing under the laws of the State of Delaware. APL is a common carrier by
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water, subject to the Shipping Act, 1916, as amended, providing ocean trans-
portation services between various ports in the Far East and ports in the United
States.

10. APL in its answer admits that during the period set forth in the com-
plaint, it received claims from the complainant requesting adjustment of freight
charges from local freight rates to Overland Common Point (“OCP”) freight
rates pursuant to applicable tariffs. APL in its answer further admits that it has
refused to refund freight charges to the complainant where insufficeint or false
documentation has been presented to APL by claimant as support for an ad-
justment in freight charges.

11. Generally, cargo which is destined to OCP territories in conformity with
the rules published in each conference or carrier tariff is entitled to the lesser
OCP rates. OCP territory is defined in applicable tariff as all points in North
Dakota, South Dakota, Nebraska, Colorado, New Mexico and states east
thereof (Exh. 25, p. 20). Official notice is taken that the Commission has said
“[O]CP territory which territory may be described, roughly as that part of the
United States east of the Rocky Mountains.” Investigation of Overland and
OCP Rates and Absorptions, Docket No, 65-31, 12 F.M.C. 184, 187 (1969).

12. PFA’s compensation from clients for recovery of OCP funds is based
solely on the amount of the refunds PFA is able to collect from ocean carriers
on behalf of its customers. PFA retains 50 percent of all such refunds and re-
mits the remainder to the shipper or consignee. If the claim is denied, or if PFA
decides not to submit a particular claim after review, PFA receives no compen-
sation from any source regardless of the time or expense incurred (Tr. 220).

13, It was stipulated between complainant and APL that the following list
of paid claim files were in fact paid by APL: PFA Claim Nos. 375, 368, 948,
376, 370, 401, 786, 400, 382, 402, 399, 974, 405, 403, 379, 378, 381, 958, 380,
369, 951, 950, 949, 947, 862 and 952—a total of 26 files (Tr. 350, 351, 360,
361, 363; Exh, 37).

14. There are 31 (34, 3 more added Tr. 213) PFA claim numbers contained
in the documents in Exhibit 25 (duplication between submission to APL is noted
by a green tab (Tr. 194)), which complainant and APL stipulated contain
duplications of supporting documents (Tr. 196). The PFA claim numbers in
which one or more duplications have been found are: 1021, 1109, 1110, 1111,
1128, 1130, 1020, 1019, 789, 790, 791, 793, 1002, 1003, 1004, 1005, 1006,
1043, 1044, 1048, 1049, 1066, 1079, 1098, 1099, 1100, 1359, 1047, 1033, 1017,
1508, 1507 (Tr. 194, 195).

15. The claims for OCP refunds filed by PFA with Sea-Land on behalf of
six consignees were allocated among the consignees in the following amounts:

American Pants Co. 27 claims $ 3,531.52
International Set, Inc. 4 8,792,62
Kennington Ltd. 295 ~ 53,089.90
K. W. International 43 7 5,972.92
Silton Bros., Inc. 2~ 7,294,03
Sportclothes Ltd,, Inc. 1n

—2333.33
$81,234.34
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The total number of claims submitted by PFA to Sea-Land, master file listing
1,123 claims, of which 450 are the subject of this action (Tr. 418).

16. The claims for QCP refunds filed by PFA with APL on behalf of six
consignees are allocated in the following amounts:

American Pants Co. 1 claim $ 47.62
California Prime, Inc. 1~ 103.41
Kennington Ltd. 16 claims 3,089.20
K.W. International 9 7 15,663.79
Silton Bros., Inc. g 2,299.03
Sportclothes, Ltd. 2 " 396,62

$21,599.67

17. The documents submitted by PFA to the ocean carriers in support of the
claims, the subject of this proceeding, are a copy of the ocean bill of lading,
copies of allegedly relevant domestic bills of lading of freight bills, together
with the information which had to be affixed to each of the domestic bills of
lading and PFA’s cover sheets (Tr. 39). PFA does not keep copies of the claims
submitted with the exception of PFA’s cover sheet (Tr. 40) which has vessel,
voyage number, ocean bill of lading number and the pounds. PFA has a stamp
which places information as to the vessel, the voyage number, the ocean bill of
lading number and the port of origin on the domestic bills of lading, which PFA
says the tariff requires (Tr. 122).

18. PFA claims for OCP refunds were for refunds of 100%, 95% or 90% of
the ocean lading quantity (Tr. 380). For example, 16 claims were filed against
APL as to Kennington, Ltd; 12 of the 16 claims were for 100 percent moves
to OCP; of the remaining 4, none were below 90% (Tr. 352). Too, in every
claim as to Kennington, Ltd., all of the inland bills of lading for each claim
would have been time-barred but for one inland bill of lading which was within
the time frame permitted under the tariff (Tr. 353).

19. A representative of a claim submitted to Sea-Land by PFA is Exhibit
No. 11. The same documents would be submitted to APL (Tr. 58). The doc-
uments comprise the claim and would ordinarily consist of cover sheet {pre-
pared by PFA), ocean bill of lading, domestic bills of lading referenced to the
ocean bill of lading (Tr. 56).

20. As in the case of American Pants (Tr. 59), OCP rates can apply either
initially or after the fact. This importer brings goods in at the OCP rate and
is in the position of having to provide proof of OCP movement to the carrier
to refain that rate. The same proof is required in either instance (Tr. 59, 60).

21. Custom and practice of PFA as to OCP refunds:

1. meet with and work with people represented to obtain the necessary
documents and information, specifically ocean bills of lading or copies of same,
and domestic bills of lading or freight bills for cargo which they subsequently
ship to OCP destinations,

2. segregate the bills of lading into date order and destination, whether OCP
or non-QCP destination.

3. matching commodities, pounds of cargo moved, cartons, etc.
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On that basis, PFA submits claims to the carrier within the confines of the
tariff rule of the amount of time that can elapse that cargo can be warehoused
before movement to OCP destination.

A claim PFA sends the carriers would consist of an ocean bill of lading and
two or three domestic bills of lading to maybe a hundred or more in some cases,
evidencing the OCP movement of imported cargo.

On the domestic bills of lading, PFA has to place information about the
vessel that imported the goods, the bill of lading number, the voyage number
of the vessel, and the port of origin of the cargo.

Claims are basically filed by weight. Tr. 33, 34.

22, Sea-Land would require that the vessel and voyage number be identical
on the inland bill as well as the ocean bill; if they were not, the claim would
be rejected. APL also would require customer’s proof, invoices or inland bills,
stating the necessary facts, such as vessel, voyage, weights and where it came
from, etc., or the claim would be denied. Tr. 319, 332,

23. Witness Mitchell stated that with each claim for an OCP refund, he or
PFA submitted a PFA cover sheet, the ocean bill of lading and domestic bills
of lading. This information, where it appears in the inland carrier’s bill of
lading, is a result of its being stamped on these bills by a stamp fabricated by
PFA which stamp attaches to these bills a vessel name, voyage number, port
of origin and ocean bill of lading number.

DIScuUsSION, REASONS, FINDINGS AND CONCLUSIONS

Hearing Counsel sees the big issue in this proceeding as whether the com-
plainant, on behalf of certain consignees, has established pursuant to the
applicable tariff rules, “proof of movement” to OCP territory of cargoes im-
ported in an ocean common carrier, so as to qualify for refund of monies for
ready adjustment of local freight rates to OCP rate. It is Hearing Counsel’s
position that PFA has failed to introduce any evidence to sustain its burden of
proof as required by law, and to establish with reasonable certainty the validity
of its claim for OCP refunds.

Intervenor TPFCJ /K argues that the history and development of OCP rates,
from their origin more than a hundred years ago, has been thoroughly docu-
mented by the Commission in Investigation of Overland/OCP Rates and Ab-
sorptions, Docket No. 65-31, 12 F.M.C. 184 (1969). TPFCJ/K says that none
of the claims in this proceeding involved cargo transferred directly to an inland
carrier; in all claims, PFA is seeking a refund of the difference between the
local rates originally paid by its customers and lower OCP rates. Before an
OCP refund can be paid, the consignees or his agent must demonstrate that the
goods in question actually moved to a destination within the OCP territory in
accordance with all applicable tariff rules.

TPFCIJ/K contends (Brief at 17) that the documentation submitted by com-
plainant, allegedly to demonstrate OCP entitlement, proves one and only one
fact; Cargo described as wearing apparel was carried from warehouses in Cali-
fornia to destinations in the OCP territories. Complainant’s documentation,
according to TPCFJ/K, does not establish that the cargo moving to OCP areas
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had originally been carried (1) by any particular ocean carrier, (2) under any
particular ocean bill of lading, (3) in any particular vessel, (4) at any particular
time, or (5) from any particular origin. Yet, all of this information is essential
if OCP rates are properly to be applied.

Respondent Sea-Land (Brief at 16) also contends that the complainant has
failed to adduce any evidence appropriate to proving complainant’s case.

Respondent APL contends (Brief at 16) the complainant not only has failed
to sustain the “heavy burden of proof” placed upon it, but also has failed to
sustain the burden of proof under any measure whatsoever.

APL argues that the PFA case can be summarized as a group of ocean bills
of lading and domestic bills of lading which do nothing to support the com-
plainant’s case and the testimony of Mr. Mitchell which indicates a total lack
of effort on the part of PFA to properly support its claims.

The complainant (Closing Brief at 9) submits that it has established the
validity of each and every claim for OCP refunds initially submitted to re-
spondents under applicable tariffs and has satisfied the “heavy burden of proof”
test set forth in Western Publishing Co. v. Hapag Lloyd, Docket No. 283(1),
13 SRR 16, 17 (May 4, 1972) and Johnson & Johnson v. Prudential Grace
Lines, Informal Docket Nos. 303(F) and 304(F), 18 FMC 244 (1975).

The Presiding Administrative Law Judge, in dealing with this issue of bur-
den of proof, first looked to the complaint in each docket. The allegations in the
complaint in Docket No. 78-24 as to respondent Sea-Land and those in Docket
No. 78-25 as to APL, save for amounts, are similar. It is alleged that the
respondents’ (Sea-Land in Docket No. 78-24 and APL in Docket No. 78-25)
conduct in refusing to pay complainant the difference between local and OCP
rates on the claims submitted to respondents is unlawful and constitutes a
violation of the Shipping Act, 1916, as amended, section 18(b)(3), and the
applicable tariff rules, with regard to adjustment of freight rates from local to
OCP; that complainant’s assignors have been subjected to the payment of rates
for transportation of cargoes from ports in the Far East to Long Beach, which
rates are unjustly discriminatory, prejudicial and unreasonable, all in violation
of section 18(b)(3) of the Shipping Act, 1916, as amended, and the applicable
tariff. Complainant alleges he is entitled to recover of Sea-Land $81,352.88
and of APL $21,599.67 in freight charges presently due complainant under the
applicable tariff. Further, it is alleged complainant’s business has, and will
continue to suffer loss of goodwill and has been damaged as to Sea-Land in the
amount of $50,000, as to APL $25,000, by reason of respondents’ dilatory
conduct and unjustified and unreasonable refusal to refund freight adjustment
from local and QCP rates as mandated by applicable tariffs.

Also, complainant alleges that respondents have established over the year
last past a pattern of unjustified, unreasonable and unwarranted discrimination
against complainant in violation of the Shipping Act, 1916, as amended,
sections 14 and 16, for which complainant claims entitlement to receive from
respondent damages to complainant’s business and loss of goodwill as to Sea-
Land in the amount of $50,000 and as to APL in the amount of $25,000.

The complainant seeks an order directing respondents to cease and desist
from the alleged violations of said act and tariffs and also pay to said com-
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plainant by way of freight adjustment from local to OCP rates the amounts set
out above,

The complainant in support of its case called the following witnesses:

(1) James Mitchell, the president PFA and an employee of Sea-Land until
it was discovered that while in Sea-Land’s employ, he represented others in
claims against Sea-Land for OCP refunds. This began in November 1976;
Sea-Land terminated his service there in November 1977. PFA kept no copies
of claims submitted (Tr. 39), but asserts a copy of the ocean bill of lading,
copies of relevant domestic bills of lading or freight bills, together with infor-
mation which had to be affixed to each domestic bill of lading, along with a
PFA cover sheet, was submitted, He testified as to linkage necessary in OCP
refund claims (Tr. 173); if it is not possible to reestablish the link between the
OCP—the importation of the OCP movement—PFA would have no alterna-
tive but to decline an attempt to collect on either the original or the duplicate.
( (2) Arthur Ting, employed as a manager by Daddy's Fashions, Inc.

Tr. 251).

(3) Perry Spanas, employed as import-export manager by Wallace Berry,
Inc., a dealer in toys and novelties (Tr. 262).

(4) Es;rl Wayne Cox, employed as an import clerk by Sanyo Electric, Inc.
(Tr. 269).

(5) Phillip C. Levin, comptroller and secretary-treasurer of Bardon, Inc., an
importer of men’s clothing (Tr. 277).

(6) Donald G. Hermansen, West Coast Pricing Manager, Pacific Division
of Sea-Land (Tr. 312).

(7) Robert Bertagna, corporate credit manager of APL (Tr. 329).

The complainant then rested its case (Tr. 369).

APL in presenting its defense called the following witnesses:

(1) Kenneth E. Sivilich, corporate controller of Kennington Ltd., Inc.

(2) Walter Weitzmann, vice-president of Silton Brothers (Tr. 399).

(3) Richard J. Cohen (Tr. 411), vice president of operations for K. W.
International (Tr. 412), who distributes a basically full line of junior and misses
ladies’ sportswear.

Sea-Land called the following witnesses:

(1) Donald G. Hermansen, Sea-Land’s West Coast Purchasing Manager,
Pacific Division (Tr. 379).

APL and Sea-Land then rested as to each (Tr. 451).

None of the above gave any testimony whatsoever as to PFA's claim for loss
of goodwill and damages therefrom. None of the witnesses, including Mr.
Mitchell, reestablished the link between the importation and the OCP move-
ment. And, as Mr. Mitchell testified, if it is not possible to do this, PFA would
have no alternative but to decline an attempt to collect. Could less be expected
from the trier of fact? The Presiding Administrative Law Judge, as the trier
of fact herein, finds and concludes that the complainant had a “heavy burden
of proof” in this proceeding, especially in view of the fact the goods had left the
carrier, but has failed to meet that burden of proof. The complainant kept no
copies of the proofs submitted for claims made for OCP refunds, Further, the
president of PFA, for example, testifying as to Silton Claim 1013, was asked
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to show (Tr. 148) the method whereby PFA would take the ocean biil of lading
and identify inland bills of lading as referring to the same cargo that came in
on the vessel SS President Madison from Hong Kong. This was a shipment of
100 percent moving OCP and the entire shipment stayed in Silton’s warehouse
for approximately eleven months before any of it was sent out.
Mr. Mitchell replied (Tr. 148, 149):
The best answer [ could give you, lacking a recollection of this claim having been put together, is
that this national motor freight classification number that you see that they used to describe their
cargo is the motor freight classification for wearing apparel, which agrees in description with the
ocean bill of lading commodity description of men’s nylon parkas.
ok kK

Clothing in and clothing out tells—it does not amount to a conflict in my mind and if there was
a question at the time that claim was prepared, we would have verified the fact that it is in fact
the same stuff.

The Presiding Administrative Law Judge asked (Tr. 150):

Actually your answer is, as to this particular claim, which is Silton’s claim 1013, you are unable
now, looking at it, to answer how a claim could be made that it had come in a particular vessel.
Is that correct?

The witness (Tr. 150):

I am unable to recall that claim out of a couple of thousand that we have prepared, as to—

JUDGE HaRRIS: Well, 1 will put my question again. From looking at this particular document that
is before you dealing with Silton claim 1013, you are unable, simply by looking at this document,
to tell how it was ascertained that the goods came in on the particular vessel. Is that correct?

THE WITNESS: I can tell you that the method employed would have put us in touch with the
importer who could have given us the answer.

JupGe HARRIS: Yes, but looking at these documents, really your answer is that you don’t know
at this point, by looking at these documents, how it was determined that a particular vessel brought
these goods in and that then they went to an OCP point. You can’t tell us now by looking at those
documents?

THE WITNESS: 1 can’t tell you, no, sir.

JupGe HARRIS: But what you can tell is that the method that your company uses, that you will
ask someone in Silton and they will tell you something about it and you put it together and you
say we can make an OCP claim on this basis.

THE WITNESS: Yes, sir. .
JupGE HARRIS: That makes it clear to me. | just wanted clear in the record how this is arrived
at. Mr. Kenny, I hope I didn’t interfere too much with your cross.

MR. KENNY: No, I appreciate the clarification.

Every claim PFA would submit would have the cover sheet, the ocean bill
of lading and domestic or inland bill of lading (Tr. 57). Exh. No. 11 is a typical
claim folder. And, PFA stated (Tr. 176), PFA’s system of identifying inland
bills of lading to shipments is not error free.

As has been indicated above, this record is void of any proof as to loss of
goodwill by the complainant, as well as to any proof of damages therefor. Any
recovery by PFA against any respondent herein therefore is denied.

The complainant alleges violation of the Act for failure to make adjustment
and settlement of claims. Under section 14, Fourth (c) of the Shipping Act,
1916, it is provided:
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Sec. 14. That no common carrier by water shall, directly or indirectly, in respect to the trans-
portation by water of passengers or property between a port of a State, Territory, District, or
possession of the United States and any other such port or a port-of a foreign-country—
) suars

Fourth. Make any unfair or unjustly discriminatory contract with any shipper based on the volume
of freight offered, or unfairly treat or unjustly discriminate against any shipper in the matter of
(a) cargo space accommodations or other facilities, due reqard being had for the proper loading
of the vessel and the available tonnage; (b) the loading and landing of freight in proper condition;
or (c) the adjustment and settlement of claims.

The adjustment and settlement of claims was envisioned early on in these
proceedings. The respondents at the prehearing conference promised, upon
receipt of back-up documents on the claims herein and their satisfactory review
of those claims, payment of the claims would start immediately (Prehearing
Transcript at 24). This unfortunately did not happen. Under the circumstances
of this case, the Presiding Administrative Law Judge finds and concludes the
respondents were justified in withholding payment of OCP refund requests in
view of the discovery of an employee of Sea-Land processing OCP refund
claims against Sea-Land and the matter of compliance with the tariff as to
eligibility for the OCP refund, and the aforesaid lack of back-up material
showing compliance with the tariff for OCP refund.

The complainant in its closing brief contends (p. 7) that to have Mr. Mitchell
prepared with back-up documents and testimony on each and every claim and
bill of lading would have been an impossible task, straining the resources of
PFA to financial ruin and aggravating to the fullest extent possible all PFA
clients, especially where all claims and supporting bills of lading are so clearly
within the spirit as well as precise wording of each tariff involved. In the next
breath, PFA contends it has established the validity of each and every claim for
OCP refund initially submitted to respondents under applicable tariff. The
Presiding Administrative Law Judge is not persuaded that the complainant has
done so or that it has met the heavy burden of proof necessary in such
circumstances.

The Presiding Administrative Law Judge cannot find and conclude under
the facts and circumstances of this proceeding that the complainant has estab-
lished the bona fides of the claims nor that the matter of duplication is not an
impeaching factor. The complainant in its closing brief (p. 2) submits the
comparably minor amount of duplication in terms of number of documents and
actual dollar amount represented by duplicate documents should not and does
not impeach the validity of all of PFA’s claims. To rule otherwise, argues PFA,
would be to allow PFA’s errors to deny innocent consignees from receiving
substantial amounts of OCP refunds on bona fide claims.

The bona fides of the claims, a matter at issue in this proceeding, is and was
important, yet the complainant did not present the consignees nor satisfactory
documentation to prove such bona fides.

The Shipping Act, 1916, provides in:

Sec. 16. That it shall be unlawful for any shipper, consignor, consignee, forwarder, broker, or other

person, or any officer, agent, or employee thereof, knowingly and willfully, directly or indirectly,
by means of false billing, false classification, false weighing, faise report of weight, or by any other
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unjust or unfair device or means to obtain or attempt to obtain transportation by water for property
at less than the rates or charges which would otherwise be applicabie.

Under the circumstances of this proceeding, the complainant has failed to
prove that the respondents have violated this section of the Act, or the following
section of the Act:

Sec. 18(b)(3). No common carrier by water in foreign commerce or conference of such carriers
shall charge or demand or collect or receive a greater or less or different compensation for the
transportaion of property or for any service in connection therewith than the rates and charges
which are specified in its tariffs on file with the Commission and duly published and in effect at
the time; nor shall any such carrier rebate, refund, or remit in any manner or by any device any
portion of the rates or charges so specified, nor extend or deny to any person any privilege or
facility, except in accordance with such tariffs.

The complainant argues that only 24.04% of the total claims submitted to
respondent Sea-Land ($21,352.88) have some duplicates, which dollar amount
of these claims containing some duplicates equals $19,557.23. And, of the
$19,557.23, only 14.96% would be actual duplicate proof, which amount equals
$6,837.21. The complainant argues that using a percentage approach,
$74,515.69 of the claims submitted to the respondent Sea-Land do not suffer
from duplication; that if one assumes that the duplicates were only submitted
twice, as is the case in the majority of the claims (see Exhs. 41 and 44}, one-half
of the amount of duplication would be valid, leaving only one-half of $6,837.21,
to wit $3,418.61 as invalid.

As has been indicated above, the Presiding Administrative Law Judge is
unpersuaded by this argument.

Unfortunately, early on efforts failed to have the complainant present satis-
factory and adequate proof that would require payment of OCP refunds.
Similarly, efforts to shorten the proceedings by the rise of representative sam-
plings of claims made for OCP refund only served to prove that proof is needed
to be presented as to every claim made herein, especially in the absence of
agreement between the parties that such representative samples as were
presented and the proofs thereof provided as answer that warrants payment of
OCP refunds.

This case has been in process over a year, and in that time resolution between
the parties has not been achieved totally. The matters brought to light as shown
in this decision have eliminated some considerations and better focused others.
Further, the complainant’s argument, referred to above, that to have Mr.
Mitchell (PFA) prepared with back-up documents ‘and testimony on each and
every claim and bill of lading would have been an impossible task, straining the
resources of PFA to financial ruin and aggravating to the fullest extent possible
all PFA clients, is lacking any proof in this record. Litigation herein un-
doubtedly has been costly to all despite the efforts herein to try to resolve this
matter in the least time possible and at the least cost possible.

This is all leading up to granting the complainant 60 days to do that which
they have not been able to do, that is within 60 days to present to the re-
spondents any and all claims in this proceeding with back-up documents and
affidavits, that the respondents, upon review and checking, are satisfied to pay
forthwith. The Commission is to be kept fully informed of any and all progress
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and payments. At the end of this 60-day period, this proceeding will stand
discontinued.

Upon consideration of all the aforesaid, the Presiding Administrative Law
Judge finds and concludes, in addition to the findings and conclusions here-
inbefore stated:

(1) The complainant has failed to meet the heavy burden of proof necessary
to sustain its case.

(2) Relief should be denied and the complaints should be dismissed, but the
complainant, as noted above, is given 60 days from the date of this decision to
submit back-up documents and affidavits to prove any and all claims it can.

(3) This proceeding should be discontinued at the end of the 60-day period.

Wherefore, it is ordered that:

(A) Relief is denied, except within the 60-day period, back-up documents as
to any claims may be submitted to respondents-for payment and, if satisfactory,
be paid by respondents.

(B) The complaints in Docket No, 78-24 and Docket No. 78-25 be and
hereby, within 60 days of the date hereof, are dismissed.

(C) This consolidated proceeding and each Docket, No. 78-24 and No.

78-25, be and hereby, within 60 days of the date hereof are respectively
discontinued.

(S) WIiLLIAM BEASLEY HARRIS
Administrative Law Judge
WASHINGTON, D.C.
July 9, 1979
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InFORMAL DoOCKET No. 607 (I)
IDEAL ToYy CORPORATION
V.

ATLANTIC CONTAINER LINE

ORDER REMANDING PROCEEDING
October 3, 1979

Ideal Toy Corporation filed this complaint alleging that Atlantic Container
Line charged it rates in excess of the applicable tariff on file with the Commis-
sion,* On July 16, 1979, Settlement Officer James F. Carey, issued a decision
dismissing Ideal Toy Corporation’s complaint on the ground that the com-
plainant had failed to meet its burden of proof. The Commission determined
to review the Settlement Officer’s decision.

The record in this proceeding does not disclose the commodity description of
the tariff item applied nor does it reveal the description of the commodities
actually shipped. In order to assure a correct disposition of the complaint, this
proceeding is being remanded to the Settlement Officer for further evidence.
Specifically, the Settlement Officer is directed to receive evidence showing the
commodity description of the tariff item applied to the shipments at issue and
the description of commodities actually shipped.

THEREFORE, IT IS ORDERED, That this proceeding is remanded to the
Settlement Officer for the taking of additional evidence and the issuance of a
supplemental decision thereon; and

IT IS FURTHER ORDERED, That such supplemental decision be ren-
dered within 60 days of the date of this Order.

By the Commission.

(S) Francis C, HURNEY
Secretary

* By consent of the parties the proceeding was conducted under the Commission’s infermal docket procedures [46 C.F.R. 502.301
et seq. |.
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SpeciaL DockET No. 668

APPLICATION OF MAERSK LINE AGENCY FOR
THE BENEFIT OF MITSUI AND COMPANY

ORDER ON REMAND
November 1, 1979

This proceeding was instituted upon the application of Maersk Line Agency
for permission to refund a portion of certain freight charges to Mitsui and
Company pursuant to section 18(b)(3) of the Shipping Act, 1916.

The Administrative Law Judge rendered his Initial Decision on August 27,
1979, conditioning ultimate approval of the application upon the submission of
evidence to the Commission establishing the date of the shipments in question.

Although no exceptions were filed, the Commission, on its own motion,
determined to review the Initial Decision,

Among that which must be submitted to support a request for refund or
waiver under section 18(b)(3) of the Shipping Act, 1916, is evidence establish-
ing the-dates of the shipments for which such autherity is requested. Without
the dates of the subject shipments, it cannot be determined whether the appli-
cant has satisfied the 180 day statute of limitation imposed under section
18(b)(3) of the Act.

It is the Presiding Officer’s duty to marshall the evidence necessary to make
a decision whether to grant or deny an application. Should an applicant fail to
provide satisfactory evidence to sustain its burden of proof then the Presiding
Officer can require the submission of additjonal evidence before rendering an
Initial Decision. If it is inappropriate to receive additional evidence and the
applicant has not met its burden of proof then the Presiding Officer should
render an initial decision denying the application. It is inappropriate for the
Presiding Officer to render an Initial Decision conditioning approval of an
application upon the submission of evidence to the Commission.
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THEREFORE, IT IS ORDERED, That this proceeding is remanded to the
Presiding Officer for the receipt of evidence establishing the date of the ship-
ments upon which the application is based and the issuance of a supplemental

Initial Decision.
By the Commission.

(S) Francis C. HURNEY
Secretary
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SpeciaL DockeT No. 660

APPLICATION OF SEA-LAND SERVICE, INC, FOR THE
BENEFIT OF BDP INTERNATIONAL, INC. AS AGENT FOR
CHAMPION INTERNATIONAL EXPORT CORPORATION

ORDER ADOPTING INITIAL DECISION
November 2, 1979

This proceeding was instituted upon the application of Sea-Land Service,
Inc. to refund a portion of certain freight charges collected from BDP Inter-
national, Inc., and independent ocean freight forwarder, as agent for Champion
International Export Corporation.

Administrative Law Judge William Beasley Harris served his Initial Deci-
sion on August 10, 1979, granting Sea-Land’s application. No exceptions were
filed, but the Commission, on its own motion, determined to review the Initial
Decision.

The findings and conclusions of the Initial Decision are well founded and
correct and are herein adopted. However, when, as here, authority is granted
to a carrier to refund freight charges to a freight forwarder acting as the agent
for a shipper, the Commission must receive adequate assurances that the
refund is paid over to the shipper.' The Commission is therefore requiring the
submission of an affidavit from the agent cerfifying that it has remitted the
refund to the shipper, or, if the remittance cannot or has not been made, an
affidavit setting forth the reason or reasons therefor.

The Commission will also require the freight forwarder to adjust the amount
of brokerage compensation it has received from the applicant. Therefore, con-
temporaneous with its affidavit certifying that the refund has been paid to the
shipper, BDP International, Inc, shall certify that it has refunded to the appli-
cant the excess brokerage compensation it has received by virtue of the ad-
justed freight charges.

THEREFORE, IT IS ORDERED, That the Initial Decision issued in this
proceeding is adopted and made a part hereof; and

' See Special Dackst Nos. 537, 538, 339, Salentine & Co.. Inc., et al. v. Europe Canada Laker Line, 20 FM.C. 342 (1978);
Special Docket No. 519, Buckley & Forstall, Inc. v. Gulf European Freight Assoclation for Combl Line, 20 F.M.C. 343 (1977).
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IT IS FURTHER ORDERED, That BDP International, Inc. certify to the
Commission by filing an affidavit within 45 days of this Order either that it has
forwarded to Champion International Export Corporation the sum of
$2,065.40 or explaining why such remittance has not been made.

IT IS FURTHER ORDERED, That BDP International, Inc. certify to the
Commission, in detail, that it has refunded a proportionate percentage of
brokerage compensation it has received for these shipments which was based
on a percentage of the total freight charges; and

IT IS FURTHER ORDERED, That Applicant promptly publish in its
appropriate tariff the following notice:

Notice is given as required by the decision of the Federal Maritime Commission in Special
Docket No. 660 that effective December 14, 1978 and continuing through April 1, 1979, inclusive,

the rate on waxed paper to Guatemala and Honduras under Item 1090, Tariff No. 283, FM.C.
No. 161, trailerload rate, is $82.00 per ton of 2,000 Ibs., minimum of 37,000 Ibs.

By the commission.

(S) Francis C. HURNEY
Secretary
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SpeciaL DockeT No, 660

APPLICATION OF SEA-LAND SERVICE, INC,
FOR THE BENEFIT OF BDP INTERNATIONAL, INC.
AS AGENT FOR CHAMPION INTERNATIONAL EXPORT CORP.

Adopted November 2, 1979

Permission granted to refund $2,065.40 portion of aggregate freight charges of $6,666.60
collected.

INITIAL DECISION' OF WILLIAM BEASLEY HARRIS,
ADMINISTRATIVE LAW JUDGE

This is a special docket application by Sea-Land Service, Inc. (Sea-Land),
a common carrier by water in foreign commerce which publishes its own tariff,
No. 283, FMC No. 161, on rates for transportation of freight from U.S. North
Atlantic Ports to Ports in Central America. BDP International, Inc., a freight
forwarder (FMC 1127), paid aggregate freight charges of $6,666.60 to Sea-
Land for transportation to two shipments of Paper, Viz: Waxed for shipper
Chemical International Export Corp., from Baltimore to Puerto Cortes (desti-
nation en route changed to Tegucigalpa) and from Baltimore to Honduras. The
commodity was described in one Bill of Lading as Wrapping Paper and in the
other as Wax Paper.

In this application it is certified by applicant Sea-Land that this application
was mailed to the Secretary of this Commission on July 5, 1979. Thus, that is
the date of filing of this application. (Rule 92(a)(3), Rules of Practice and
Procedure, 46 C.F.R. § 502.92(a)(3)). The involved shipments dates of sailing,
according to applicant, respectively are January 10, 1979 (as to B/L
No. 956744391) and March 10, 1979 (as to B/L No. 956747400). A special
docket application must be filed within 180 days of the sailing date of the
involved shipment. The instant application was and thus is filed timely.

The commodity is Paper on the two (2) shipments involved herein.

Shipment No. 1: In Sea-Land’'s Bill of Lading (bearing no date)
No. 956744391 (Exh. No. 5, Page 3 of 22 attached to application) the goods
are described as “35’ Container STC: 28 skids of 28 Rolls: Wrapping Paper.”

' This decision will become the decision of the Commiasion in the absence of review thereofl by the Commission { Rule 227, Rules
of Practice and Procedurs, 46 C.F.R. §502.227),
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Shipment No. 2: In Sea-Land’s Bill of Lading (bearing no date)
No. 956747400 (Exh. No. 5, Page 16 of 22 attached to application) the goods
are described as 25 “Pallets STC 71 Rolls: Wax Paper.”

The applicant states that the goods were properly described as wax paper in
Shipment No. 2.

Upon receipt of the bill of lading as to Shipment No. 1, the shipper Cham-
pion International Export Corp. filed with Sea-Land an overcharge claim on
the basis the commodity was actually Waxed Paper and not Wrapping Paper
(Exh. No. 5, page 12 of 22 attached to application). On the basis of the sample
submitted by the Shipper, a refund was authorized by Sea-Land’s Rate Audit
Department in the amount of $230.80 (/d., at 15 of 22). This amount reflected
the applicable Class 7 rate of $100.00 on Wrapping Paper and the $92.00 LTL
rate published on Waxed Paper in Item 1090,

Thus, it is agreed that the commodity transported in each shipment is Waxed
Paper.

Shipment No. 1, B/L No. 956744391 (bears no date), was loaded at Bal-
timore on Sea-Land’s vessel Tampa (no voyage number given on B/L) for
Puerto Cortes. No freight charges are shown on the B/L. Weight is shown as
41,880 lbs. Sea-Land’s Home Office Accounting Copy Microfilm #6081558
shows the cubic measure 1154, weight 41880 rated as 2885 Rate $100. TM
charge of $2,885; Port Dues rated as 2094 TN. MI. $26.18—Total charge of
$2,911.18. The application states the voyage number for Shipment No. 1 is
267S and that shipment was made January 10, 1979, and the sailing date for
it is January 10, 1979. Exhibit No. 4 at 1 of 2 attached to application, shows
vessel Tampa voyage 267 sailed Baltimore, Md., on January 10, 1979, at
1512 hours.

While Shipment No. 1 was en route, the forwarder notified Sea-Land that
the destination was to be changed from Puerto Cortes to Tegucigalpa which is
an inland point. Supplemental freight bill No. 956-743392 (Exh. No. 5 at 9 of
22) in the amount of $489.96 was issued to reflect the additional charges. Both
the original and supplemental freight bills were paid in full.

Shipment No. 2, B/L No. 956747400, sailed March 10, 1979, on the vessel
Tampa, voyage No. 2718. The second shipment, which was properly described
as Wax Paper was: billed at the $92.00 LTL rate; assessed the applicable
inland charges to Tegucigalpa; and paid in full by the forwarder. Attached as
Exhibit No. 5 is “Calculation of Freight Charges” which shows the: charges
originally billed, including the supplemental; charges after refund authorized,
charges based on the proposed rate; charges paid and the amount of refund if
the application is granted. The bills of lading, freight bills, overcharge letter
from the shipper and the tariff authority for the accessorial charges are made
part of that exhibit.

The above information was derived from the instant application. Further
information supplied by the applicant in support of the application is as follows:

Sea-Land publishes various commodity rates on Paper in Item 1090 to its
Tariff No. 283, FMC No. 161, which apply from U. S. North Atlantic ports
to Central America. Prior to December 14, 1978, a trailerload rate of $82.00
per ton of 2,000 Ibs., minimum of 37,000 lbs. for Waxed Paper was published
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to Guatemala and Honduras, Central America, 12th Revised Page 134,
effective November 27, 1978. Exhibit No, 1. Effective December 14, 1978,
Item 1090 was amended to add a new rate on Wrapping, Kraft to apply to
Guatemala and in the process of revising the tariff page, the $82.00 trailerload
rate on Waxed Paper to Honduras was inadvertently deleted—see Exhibit
No. 2. Attached is Affidavit of John Brennan, certifying that due to a clerical
error the rate was omitted from the tariff. The error was discovered after the
involved shipments moved and the omission was corrected by publication of
15th Revised Page 154 effective April 2, 1979—see Exhibit No. 3.

It was Sea-Land’s intention to amend Item 1090 in its Tariff No. 283 to add.
a new commodity rate and to bring forward the Waxed Paper rates without
change. However, due to a clerical error, a trailerload rate on Waxed Paper
was deleted.

It is Sea-Land’s position that the clerical error in inadvertently deleting the
trailerload rate in Item 1090 is of the type within the scope of section 18(b)(3)
of the Act and section 502.92 of the Commission’s Rules of Practice and
Procedure.

DISCUSSION

Upon consideration of the above, the Presiding Administrative Law Judge
finds and concludes that he agrees with the applicant that a proper case has
been made out by the applicant in accordance with section 18(b)(3) of the
Shipping Act, 1916, and Rule 92 of the Rules of Practice and Procedure,
46 C.F.R. §502.92. Therefore the application for permission to refund a por-
tion of the freight charges should be granted.

For the reasons given in the application and upon consideration of all of the
above, the Presiding Administrative Law Judge finds and concludes, in addi-
tion to the findings and conclusions hereinbefore stated:

(1) The application was filed timely.

(2) There was filed with the Commission, prior to this application, an
effective tariff setting forth the rate on which the refund would be based.

(3) There was an error of a clerical or administrative nature which resulted
in the necessity for refund.

(4) The refund permission requested will not result in discrimination as
between shippers.

(5) The application for permission to refund should be granted.

Wherefore, it is ordered that:

(A) The application be and hereby is granted.

(B) Sea-Land Service, Inc., is granted permission to refund a $2,065.40
portion of aggregate freight charge of $6,666.60 coliected, to BDP Inter-
national, freight forwarder (FMC 1127), as agent for Champion International
Export Corp.

(C) Appropriate notice shall be published in the applicable tariffs.

(D) This proceeding is discontinued.

(S) WILLIAM BEASLEY HARRIS
Administrative Law Judge
wasHINGTON. D.C.
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DocCKET No. 78-28

INTERNATIONAL TRADE & DEVELOPMENT, INC.
AND ROBERT H. WaLL, INC.

V.

SENTINEL LINE AND ANCHOR SHIPPING CORPORATION

ORDER ADOPTING INITIAL DECISION
November 2, 1979

On September 26, 1979, the Commission determined to review the Initial
Decision issued August 21, 1979 in the above-captioned complaint proceeding.
In that decision, the Presiding Officer denied a complaint alleging violations of
sections 16 First, 17 and 18(b) of the Shipping Act, 1916 (46 U.S.C. § 815
First, 816 and 817(b)) arising out of a common carrier’s failure to honor a
cargo booking contract.

Upon examination of the record, the Commission shares the Presiding
Officer’s conclusion that the complainants failed to prove their case. Further
comment is offered only to avoid any wrong impression which might result
from the discussion of section 16 First at page 6 of the Initial Decision.

Page 6 contains citations from portions of the Commission’s North Ameri-
can Freight Conference decision* which refer to the need for a competitive
relationship between a prejudiced and a preferred shipper in order to establish
a violation of section 16 First. Although correct as far as it goes, reliance solely
upon the North American decision fails to reflect other rulings which have held
that section 16 First can be violated without the presence of a competitive,
commercial relationship between shippers. E.g., Volkswagenwerk A.G. v. Fed-
eral Maritime Commission, 390 U.S. 261, 278-280 (1968); New York For-
eign Freight Forwarders & Brokers Ass'n v. Federal Martime Commission,
337 F.2d 289, 299 (2d Cir. 1964), cert. den., 380 U.S. 910 (1965); Freight
Forwarder Bids on Government Shipments, 19 F.M.C. 619 (1977); Proposed
ILA Rules on Containers, 18 SR.R. 553 (1978); General Mills, Inc. v. State
of Hawaii, 17 FM.C. 1 (1973); Valley Evaporating Co. v. Grace Line, Inc.,

*11 F.M.C. 202, 209 {1967).
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14 F.M.C. 16 (1970); Free Time Practices—Port of San Diego, 9 FM.C. 525
(1966).

These cases establish that a competitive relationship is not required when the
facts reveal a clear comparative disadvantage or other type of “special injury”
to the complaining shipper (or locality) which (1) goes beyond the simple
payment of a higher rate; and (2) cannot reasonably be justified on the basis
of traditional transportation factors. Because the complainants did not even
establish that a particular shipper or shippers were unduly preferred, the
Commission need not reach the question of whether a carrier’s duty to honor
cargo bookings is the type of conduct which would violate section 16 First in
the absence of a competitive relationship.

THEREFORE, IT IS ORDERED, That, except as supplemented by the
above discussion of section 16 First of the Shipping Act, 1916, the August 21,
1979 Initial Decision in Docket No, 78-28 is adopted by the Commission; and

IT IS FURTHER ORDERED, That this proceeding is discontinued.

By the Commission.

(S) Francis C. HURNEY
Secretary
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No. 78-28

INTERNATIONAL TRADE & DEVELOPMENT, INC,
AND ROBERT H. WALL, INC,

V.

SENTINEL LINE AND ANCHOR SHIPPING CORPORATION

Adopted November 2, 1979

Complainants have failed to establish a violation of any provision of the Shipping Act upon which
reparation can be granted.

Robert §. Hope for complainants,

INITIAL DECISION OF JOHN E. COGRAVE,
ADMINISTRATIVE LAW JUDGE'

By a complaint filed under section 22 of the Shipping Act, 1916, Inter-
national Trade & Development, Inc. and Robert H. Wall, Inc. seek reparation
of “at least $22,976.09™ for Sentinei Line’s “non-performance of its obligation
as a common carrier.”

Anchor Shipping Corporation, originally named as co-respondent in the
complaint, moved for dismissal as to it on the ground that since Anchor was
neither a “common carrier by water” nor an “other person” as defined in the
Shipping Act, the Commission was without jurisdiction over it.2 Anclior was a
general agent and broker and as such was not a. common carrier or other person
against whom a complaint would lie.

Judge Reilly granted the motion and dismissed the complaint as to Anchor.’
{See Order of October 30, 1978). On the same day as the dismissal of Anchor,
Judge Reilly issued an “Order to Show Cause Why Proceeding Should Not be

1 This decision will b the decision of the Cy ission in the ab of review thereof by the Commissicn (Rule 227, Rules
of Practice and Procedure, 46 C.F.R. §502.227).

*Section 22 permits persons to file complaints only against common carriers and other persons.

3Section 1 of the Shipping Act defines other person as someone other than a common carrier “carrying on the business of
forwarding or furnishing wharlage, dock, warehouse, or other terminal facilities in connection with a common carrier by waler.”
Cleurly Anchor was not an “other person,”
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Decided Without Oral Hearing.” In that order Judge Reilly noted that Sen-
tinel had not answered the complaint nor had it responded to any of the various
motions, but nevertheless sought to give Sentinel one more opportunity to
defend itself in the case. Sentinel was given 15 days to respond to the order to
show cause. On November 17, 1978, Judge Reilly in noting that Sentinel had
not responded to the order to show cause dispensed with oral hearing and
ordered complainant to submit “such documentary evidence as it had in its
possession which [would] support its claim of reparation against Anchor Line.”
Complainant filed its exhibits on December 20, 1978. In a covering letter,
complainant stated:

Although the complaint as to respondent Shipping Corporation was dismissed upon the repre-
sentation of its counsel that it was acting only as General Agent for Sentinel it is the information
and belief of complainants that Sentinel and Anchor are one and the same entity, owned and
controlled by the same persons and should both be held responsible for payment of the reparations

as set forth in the attached Affidavit, plus reasonable attorney’s fees and costs of at least
$6,000.00.*

On the next day December 21, 1978, the Commission in a notice announced
that the time within which the Commission could determine to review the
dismissal of Anchor had expired and that no review would be undertaken. On
January 18, 1978, Judge Reilly wrote counsel for complainant posing certain
questions and directing counsel to file a memoradum of law. The memorandum
was filed on July 26, 1979.°

FACTS

International Trade & Development, Inc., is engaged in the export of various
commodities in the foreign commerce of the United States. Robert H. Wall is
an agent and broker of shipments in U. S, foreign commerce. Sentinel Line is
or was a common carrier by water subject to the Shipping Act, 1916.

On February 7, 1977, International completed negotiations for the sale of
2,000 short tons of bagged rice to the Government of Haiti at a price of $13.45
a bag, CIF Port-Au-Prince, Haiti. On the same day, Food Corporation Inter-
national, Ltd. of Houston confirmed to Robert H. Wall the sale of 40,000 one
hundred pound bags of rice to International at a price of $11.40 a bag. The
Government of Haiti on February 8, 1977, opened a letter of credit at Riggs
National Bank in Washington, D.C. The letter was for $538,000 and was in
favor of International. On the same day that the letter of credit was opened,
Transchartering, Inc. of New York made a firm booking by telephone for the
Sentinel vessel M/V Omiris. The cargo was booked at $37.65, full berth terms,
the Omiris to be available for loading February 17-28, 1977. The telephone
booking was confirmed by a booking contract dated February 8, 1977.

Wall is a subscriber to the “Transportation News Ticker” and on
February 15, 1977, International learned from that service that the Omiris had
been booked to carry 1834 metric tons of blended food to Kingston, Jamaica,

4 Complginants have not, at least as far as this record shaws, ever formally attempted to have Anchor restored 8s a respondent.

The delay in fling the memarandum was due to illness of counsel. In the intorim Judge Relly left the Commission and thus
became unavatlable to render a decision in this case.
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March 1-10, berth terms at a rate of $46.76 per short ton. The physical
limitations of the Omiris and the scheduling made it impossible for the Omiris
to satisfy both bookings.

Upon finding out about the Jamaica booking Wall contacted Trans-
chartering and was assured that a substitute vessel would be furnished to meet
International’s loading dates. On February 14, Wall learned the Omiris had
been arrested in the Dominican Republic. Transchartering, however, told Wall
that the lien on the Omiris was to be lifted and the vessel would be at a U. S.
Gulf port on February 28, 1978. As a precaution, International had the letter
of credit extended to change the cancelling date of March 5, 1977. Several days
later, Transchartering told Wall that the loading date for the Omiris would be
March 8, 1977. The Government of Haiti agreed to a final extension of the
letter of credit with the condition that the on board bills of lading be dated no
later than March 10, 1977. Finally on March 7, 1977, after repeated requests
for assurances that the Omiris would meet the March 8th loading date,
Transchartering advised that the ship would not be able to perform the
booking.

International, despite repeated efforts, could not find a vessel in a position to
meet the loading date and the Government of Haiti cancelled the purchase
contract and the letter of credit expired by its terms.

It is asserted that because of Sentinel’s failure to perform its booking con-
tract International suffered out-of-pocket expenses of $22,976.09 composed of:

(1) Loss of profit from sale of rice $13,665.25
(2) Charges and interest levied 8,000.00
(3) Charges by Riggs National Bank 1,310.84

Complainant’s request for reparation is grounded on the allegation that:

Sentinel has not only breached its obligation as a common carrier but has violated Section 16 of
the Act by giving undue or unreasonable preference or advantage to other shippers, particularly
the shipper of blended food in packages to Jamaica which acts resulted in undue or unreasonable
prejudice or disadvantage to Wall and I.T. & D (International). Likewise upon information and
belief, Sentinel and Anchor probably violated other provisions of the Act including Sections 17 and

18 thereof.
Complaint for International Trade & Development at 6.

DiscussION AND CONCLUSION

Complainants’ entire argument on the merits of the case is:

1. *“Common Carriers” cannot convert themselves to “Contract Carriers” by
entering into preferential and exclusive contracts for one banana shipper for
a forward period, while carrying common carriage cargoes on the balance
of a particular ship or ships. Hence, the result was a violation of Sections
14 Fourth and 16 First of the Shipping Act, 1916.

2. Here, despite the firm booking to Complainants of the M/V Omiris on Full
Berth Terms or by a substitute vessel, the respondent did not perform. This
booking was confirmed both orally and in writing as to the Omiris then as
to a substitute vessel. Respondents failed to perform with any vessel and did



236 FEDERAL MARITIME COMMISSION

not advise Complainants until it was too late to carry the bagged rice to
Haiti.

3. The same cases mentioned above established that the Commission as the
Agency with the expertise has the responsibility of determining the amount
of reparations. Both the Court of Appeals and the Supreme Court found the
Commission used the proper standards of measuring the damages, that is,
as Chief Judge Bazelon stated:

The Shipper’s lost profits are the normal measure of damages in cases involving a refusal to carry,

and the Supreme Court affirmed this principle in its rejection of our prior conclusion regarding
equity of giving Consolo his lost profits in the circumstances of this case. . . .

Whatever the measure -of reparation may be none-can be awarded unless a
violation of a specific provision of the statute is found. In its complaint, Sentinel
mentions sections 16, 17 and 18 of the Shipping Act. In mentioning these
sections the only specific allegation made-is that Sentinel violated section 16 by
“giving undue or unreasonable preference or advantage to other shippers,
particularly the shipper of blended food in packages to Jamaica...” The
difficulty with this allegation is that no where in the record is there any evidence
that the Omiris .was released from the custody of the Government of Santo
Domingo in time to carry the Jamaican shipment or that the shipment was ever
carried by Sentinel.

As if this were not enough the Commission has on any number of occasions
spelled out the criteria for establishing a violation of section 16:

This prohibition against under or unreasonable preference or prejudice is designed to deal with two
or more competing shippers or localities receiving different treatment which is not justified by
differences in competitive or transportation conditions. The classic case would be where the
shippers at A & B are competitive in a common market at C. .. and the same competitive

influences apply. . . .
North. American Freight Conference, 11 F.M.C. 202 at 209 (1967) and cases cited therein.

Complainants as shippers of rice were not competitive with the shipper of
packaged blended foods and thus the two shippers were not similarly situated.
Nor were the cargoes destined for a common market. The rice was destined for
Haiti and the blended food was destined for- Jamaica. Under the facts of this
case no violation of section 16 can be found. Nor will the record sustain a
violation of section 17:°
[Dliscrimination arises when two shippers of like traffic, shipping [on the same line] between the

same points under substantially similar circumstances and conditions, are charged different rates,
11 FM.C. at 212,

For obvious reasons the facts of this case do not establish a violation of
section 17,

All of this is not to say that complainants have no forum. Sentinel appears
to have breached the contract of carriage and the remedy for that lies-in the
courts not the Commission.

¢ [n mentioning saction 17, it is p d that complai are d with discrimination since.the “receiving, handling,
storing or delivering of property” is not involved here,

7 For equally obvious reasons, no violation of section 18(b) of the Act has been established. Since there was no actual carriage
none of the provisions of 18(b) can be brought to bear.
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Since complainants have failed to establish a violation upon which reparation
can be granted, the case is dismissed.

(S) JoHN E. COGRAVE
Administrative Law Judge
WASHINGTON, D. C.
August 10, 1979
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TITLE 46—SHIPPING
CHAPTER IV—FEDERAL MARITIME COMMISSION
SUBCHAPTER A—GENERAL PROVISIONS
[GENERAL ORDERS Nos. 25 AND 30, REVISED; DOCKET No. 79-66]

PART 504—COLLECTION, COMPROMISE AND TERMINATION
OF ENFORMCEMENT CLAIMS

PART 505-COMPROMISE, ASSESSEMENT, SETTLEMENT AND COLLECTION
OF CIVIL PENALTIES UNDER THE SHIPPING ACT,
1916, AND THE INTERCOASTAL SHIPPING ACT,
1933 {AMENDED)

November 19, 1979

ACTION: Final Rule

SUMMARY: This repeals obsolete regulations (Part 504) and amends
and finalizes interim regulations (Part 505) which are en-
acted to implement recent amendments to the Shipping
Act, 1916 which authorize the Federal Maritime Commis-
sion to assess or compromise all civil penalties provided in
the act.

EFFECTIVE DATE: November 27, 1979

SUPPLEMENTAL INFORMATION

This proceeding was instituted by publication of Interim Regulations made
immediately effective on July 5, 1979 (44 Fed. Reg. 39176), to amend 46
C.F.R. Part 505 (General Order 30) which, as amended, implements the
assessment of civil penalty authorization provisions of Pub. L. 96-25.

Comments to the Interim Regulations were invited and were received from
eleven parties in four submissions. Commentators consist of one attorney, one
steamship company and nine conferences/agreements.
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J. Alton Boyer, Esquire (Boyer) suggests clarification that both the finding
of violations and assessment of penalties therefor be encompassed in a single
proceeding, and clarification of the role of Hearing Counsel, the difference
between compromise and settlement, if any exists, who makes the deter-
mination that a violation may have occurred, and the opportunity for judicial
review. Boyer further raises questions concerning due process, the desirability
of maximizing opportunity for settlement, the necessity for approval of set-
tlement at three levels, too much formality in the compromise procedure, the
desirability of using confess-judgment notes, and the public availability of
internal settlement guidelines. Finally, Boyer suggests that the rules make clear
that they are not intended to impose a harsher outcome than the previous rules.

Lykes Brothers Steamship Co., Inc., supports the interim regulations in toto
and urges expedited approval.

Agreements 10107 and 10108, Japan/Korea-Atlantic and Gulf Freight
Conference, Philippines North America Conference, Straits New York Con-
ference,Thailand /Pacific Freight Conference, Thailand/U.S. Atlantic and
Gulf Conference and Trans-Pacific Freight Conference of Japan/Korea (Con-
ferences) suggest clarification of the presiding officer’s authority to modify a
settlement in an assessment proceeding, insist that compromise procedures be
available to all on an equal basis, and agree that obsolete 46 C.F.R. Part 504
(General Order 25) need not be retained.

Inter-American Freight Conference (IAFC) suggests changes to clarify the
role of Hearing Counsel and two other minor sections.

Each of the Specific proposals advanced by the comments will now be
discussed:

1. Repeal of General Order 25 as Obsolete.

In the preamble of the Interim Regulations, the Commission indicated that
it “. .. perceives no probable regulatory need for the retention of General
Order 25 (46 C.F.R. Part 504) Collection, Compromise and Termination of
Enforcement Claims which implemented the Federal Claims Collection Act of
1966. The need to retain such General Order will be considered by the Com-
mission in connection with comments invited to these interim regulations.” The
only comment received on this point was from the Conferences, which agree
that General Order 25 need not be retained. Accordingly, 46 C.F.R. Part 504
will be revoked.

2. Finding of Violations and Assessment of Penalties in the Same Proceeding.

As raised by Boyer, it is contemplated that both the issue of whether vio-
lations have been committed as well as the assessment of penalties for such
violations may be encompassed in a single proceeding. Such a specific pro-
vision, however, is not necessary in view of the Commission’s need for flexibility
in structuring proceedings under section 22 of the Shipping Act and the
Administrative Procedure Act.
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3. The Role of Hearing Counsel.

IAFC suggests there is no need to define the role of Hearing Counsel because
the duties of this Bureau are already defined in 46 C.F.R. § 502. Bayer, on the
other hand, refers to the “newly assigned role of prosecutor” and the seeming
inconsistency with the duty of Hearing Counsel “to act as he deems is required
by the public interest . . . under 46 C.F.R. §502.42.”

The pertinent part of 46 C.F.R, §502.42 reads *“Hearing Counsel shall
actively participate . . . to the extent required in the public interest....”
Whatever this may mean in other types of proceedings, Hearing Counsel have
always been the staff attorney in Commission instituted cases to establish
violations. The “prosecutorial” role was always there; the only “newly as-
signed” role under P.L. 96-25 is the ability to request assessment of civil
penalties in such a proceeding.

In an assessment proceeding, as in violations cases before the enactment of
P.L. 96-25, Hearing Counsel are subject to the direction of the Commission
only as set forth in the order(s) instituting the case and are otherwise fully
subject to the separation of functions as in all other adjudicatory proceedings.
Also, as in previous violations cases, it is clear that Hearing Counsel have the
burden of proof to establish such violations.

To clarify this provision somewhat, we will delete the phrase: “shall par-
ticipate as attorney for the Commission” and related language in section 505.3.
The remaining language will be retained to specifically provide that all nego-
tiations for settlement will be with Hearing Counsel in assessment proceedings,
and not with General Counsel as in compromise cases where no formal pro-
ceeding has been instituted.

4, Settlememt Procedures in Formal Proceedings.

The difference between “compromise” and “settlement” was questioned by
Bayer. Of course, in addition to the traditional legal connotation, a “compro-
mise” proceeding as defined in section 505.2(c) is the informal process, while
the “assessment” proceeding is a formal docket. (See section 505.2(a).) Set-
tlements can be reached in either process with General Counsel or Hearing
Counsel, as the case may be.

Boyer suggests that it is desirable to maximize opportunity for settlement
(“compromise”™) in a formal proceeding but the rules “seem to tend in the
opposite direction,” He questions the necessity of having such settlements
“approved” by three levels of officials, i.e.,, Hearing Counsel, the Adminis-
trative Law Judge (where referred) and the Commission itself.

The Commission intends no extraordinary impediment to settlements, keep-
ing in mind that most formal proceedings will be the result of unsuccessful
compromise efforts with the General Counsel. Hearing Counsel, as a party to
the stipulation or settlement, will not be approving agreements but rather will
be joining with respondents in submitting agreements for approval. The inclu-
sion of the scttlement agreement in the Initial Decision and final decision
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replaces findings of violations and assessment of penalties, and the Commission
deems such limited formality necessary to its regulatory responsibilities.

The Conferences submit that the rules do not specify whether the presiding
officer can amend, modify or simply reject a settlement., Such powers are
implied in the requirement that the presiding officer approve such a settlement.

Accordingly, no other changes to section 505.3 are necessary.

5. Compromise Procedures—Institution and Notice.

Section 505.4 provides for institution of compromise procedures in certain
instances “whenever the Commission has reason to believe that there has
occurred a violation. . . .” Boyer questions the participation by the Commission
in this determination as compromising its integrity as a quasi-judicial body. It
is well settled, however, that an administrative agency’s participation in the
institution of a proceeding does not disqualify it from making an informed
decision on the record as to whether violations are established.

On the other hand, the Conferences would urge the absolute right of any
respondent to first utilize the compromise procedures before (or instead of)
going to a formal proceeding, with the only possible exception being the case
where the statute of limitations period is about to run. While such a procedure
is intended to be used in the normal case, we do not interpret P.L. 96-25 or its
legislative history as establishing it as a right and no such amendment will be
added. (See section 505.5.)

TAFC suggests that the first demand letter inform respondents of the identity
of the attorney in General Counsel who will negotiate the compromise. This is
neither practical nor necessary.

Boyer suggests that the language “making a final determination” with re-
spect to that stage when the compromise procedure is terminated may be too
formalistic. The language is not intended to imply a determination similar to
a final order of the Commission, but rather to specifically set a reasonable
cut-off date beyond which the compromise procedures cannot continue. Since
we can think of no more palliative language with the necessary import, no
change will be made.

6. Mutual Exclusiveness of Proceedings.

IAFC suggests clarification of section 505.6(b) to remove ambiguity. Ac-
cordingly, we will insert the words “under section 505.4” to accomplish this
clarification.

7. Confession of Judgment Note Provisions.

Boyer questions the desirability of requiring a confession of judgment pro-
vision in a promissory note in section 505.7(b) and in Appendix B. Where
circumstances allow a promissory note instead of immediate payment of the
penalty in the first place, such a provision is necessary to protect the govern-
ment from delays in collection of debts and is common practice. It was provided
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for in both the original General Order 30 and General Order 25 which is being
repealed.

8. Opportunity for Judicial Review.

Boyer suggests the rules should provide for judicial review and for protection
during that review from “assessment proceedings or collection efforts.” Where
a final Commission order has been issued, however, the Hobbs Act (28 U.S.C.
§2341 et seq.) provides for judicial review and the Courts of Appeals have the
power to stay further agency action with respect to such orders. Since assess-
ment proceedings will ordinarily result in a final order on both the existence of
violations and the amount of penalties, and since compromise procedures are
voluntary, we cannot understand the basis for Boyer’s suggestion and do not see
the need for any amendment.

9. Guidelines for Compromise and Settlement.

Boyer suggests that guidelines for compromise and settlement be bublished.
Such an endeavor, however, if feasible after further experience, belongs in a
policy statement rather than in the procedural regulations involved here.

10. Protection Against a Harsher Outcome.

Boyer urges that the “Commission should make it clear that nothing in these
rules or in the Commission’s administration of Public Law No. 96-25 is
intended to or will be permitted to impose a harsher outcome with respect to
penalties for violations or alleged violations occurring prior to the adoption of
P.L. No. 96-25 and these rules than would have been the case without their
adoption.” Again, we have difficulty in understanding this suggestion, es-
pecially since the new statute substantially increased the penalties in sections
16 and 18 and provides for new penalties for operating under a suspended tariff.
Thus, without some further definition of “harsher outcome” (if such is possi-
ble), no such amendment to these procedural rules appears feasible.

Therefore, pursuant to the provisions of Pub. L. 96-25 (93 Stat. 71),
section 4 of the Administrative Procedure Act (5 U.S.C, § 553) and sections 32
and 43 of the Shipping Act, 1916 (46 U.S.C. § §831 and 841a), Title 46 CFR
Part 504 is hereby revoked and the interim revision of 46 CFR Part 503,
published at 44 Fed. Reg. 39176, is amended by the revision of sections 505.3
and 505.6, is adopted as final, and shall read as follows:

PART 505—COMPROMISE, ASSESSMENT, SETTLEMENT
AND COLLECTION OF CIviL PENALTIES UNDER THE
SHIPPING ACT, 1916, AND THE INTERCOASTAL
SHIPPING AcCT, 1933

Sec.
505.1 Purpose and Scope
505.2 Definiticns
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505.3 Assessment

505.4 Compromise Procedures

505.5 Assessment Procedures

505.6 Mutual Exclusiveness of Procedures
505.7 Method of Payment of Penalty

AUTHORITY: Sec. 3, 86 Stat. 653, Sec. 10(e), 93 Stat. 71, and Secs. 32 and
43 of the Shipping Act, 1916 (46 US.C. §§831 and 841a).

§505.1 Purpose and Scope

The purpose of this part is to implement the statutory provisions of
section 3 of Public Law 92-416 (86 Stat. 653) and section 10(e) of Public Law
96-25 (93 Stat. 71) by establishing rules and regulations governing the com-
promise, assessment, settlement and collection of civil penalties arising under
certain designated provisions of the Shipping Act, 1916, the Intercoastal Ship-
ping Act, 1933, and/or any order, rule or regulation (except for procedural
rules and regulations contained in part 502 of this chapter) issued or made by
the Commission in the exercise of its powers, duties and functions under those
statutes. Also, for the purpose of this part, the criteria for compromise, set-
tlement, or assessment may include, but need not be limited to, those which are
set forth in 4 CFR Part 101-105.

§505.2 Definitions

For the purposes of this part:

(a) “Assessment” means the imposition of a civil penalty by Order of the
Commission.

(b) “Commission” means the Federal Maritime Commission.

(¢) “Compromise” means the process whereby a civil penalty for a violation
is agreed upon by the respondent and the Commission’s Generat Counsel.

(d) “Person” includes individuals, corporations, partnerships, associations,
and other legal entities.

(e) “Violation” includes any violation of sections 14b through 21 (except 16
first and third) and section 44 of the Shipping Act, 1916; section 2 of the
Intercoastal Shipping Act, 1933; and for any order, rule or regulation (except
for procedural rules and regulations contained in part 502 of this chapter)
issued or made by the Commission in the exercise of its powers, duties, and
functions under the Shipping Act, 1916, and the Intercoastal Shipping Act,
1933.

(f) “Respondent” includes any person charged with a violation.

§505.3 Assessment

Assessment of civil penalties may be made only in a formal proceeding
instituted by the Commission under section 22 of the Shipping Act, 1916 for
the purpose of such assessment. Such proceeding shall be governed by the
Commission’s Rules of Practice and Procedure, 46 CFR 502. In such a pro-
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ceeding, the Commission’s Bureau of Hearing Counsel shall have full authority
to enter into stipulations and settlements. Any such proposed settlement of
penalties for violations which are the subject of a pending proceeding under this
section must be negotiated with Hearing Counsel, shall be submitted to the
presiding officer for approval, and the full text of every such settlement must
be included in the final Order of the Commission in the proceeding.

§505.4 Compromise Procedures

(a) Institution and Notice

Except in pending assessment proceedings as provided for in section 505.3
above, whenever the Commission has reason to believe that there has occurred
a violation for which a civil penalty is authorized and it is appropriate to invoke
the procedures looking toward compromise of the statutory penalties, the
General Counsel's Office will send a registered letter to the respondent infor-
ming him of the nature of the violation, the statutory and factual basis of the
penalty, the amount of the penalty and the availability of Commission person-
nel for discussion of the penalty claim should the respondent so desire. Two
written demands, at 30-day intervals, will normally be made unless a response
to the first demand indicates that further demand would be futile or unless
contrary action is indicated by the circumstances.

(b) Reguest for Compromise

(1) Whenever a person is advised in writing that the Commission has reason
to believe that he has committed a violation, such person may submit any oral
or written answer to the notification letter explaining, mitigating, showing
extenuating circumstances, or, where there has been no formal proceeding on
the merits, denying the violation. Material or information so presented will be
considered in making a final determination as to whether to terminate the
compromise procedure or whether to compromise the penalty, and if so, the
amount for which it will be compromised.

(2) All correspondence, petitions, forms, or other instruments regarding the
collection, compromise, or termination of any penalty under this section should
be addressed to the General Counsel, Federal Maritime Commission, 1100 L
Street, N.W., Washington, D.C, 20573.

(c) Disposition of Claims in Compromise Procedures

(1) When the penalty is compromised, such compromise will be made con-
ditional upon the full payment of the compromise within 30 days or such longer
period, and upon such terms and conditions as may be allowed by the General
Counsel.

(2) When a statutory penalty is compromised and the respondent agrees to
settle for that amount, a compromise agreement shall be executed. (One type
of settlement agreement is set forth in Appendix A.) This agreement, after
reciting the nature of the claim, will include a statement evidencing the re-
spondent’s agreement to the settlement of the Commission’s penalty claim for
the amount set forth in the agreement and will also embody an approval and
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acceptance provision which is to be signed by the General Counsel. Upon
settlement of the penalty in the agreed amount, a copy of the executed agree-
ment shall be furnished to the respondent.

(3) Any offer of compromise submitted by the respondent pursuant to
§505.4(b) shall be deemed to have been furnished by the respondent without
prejudice and shall not be used against the respondent in any proceeding.

(d) Delegation of Compromise Authority

The compromise authority set forth above is delegated to the General
Counsel.

§505.5 Assessment Procedures

In addition to its discretion to institute an assessment proceeding or civil
penalty action without need to resort to the compromise procedures, the Com-
mission may, after initiation of compromise procedures, institute an assessment
proceeding or civil penalty action when;

(a) The respondent, within the prescribed time, does not explain the violation,
petition for compromise, or otherwise respond to letters or inquiries; or

(b) The respondent, having responded to such letters or inquiries, fails or
refuses to pay the statutory or the compromised penalty.

§505.6 Mutual Exclusiveness of Procedures

(a) No assessment of penalties for violations shall be made by Order of the
Commission, nor shall any assessment proceeding be instituted after a set-
tlement agreement for the same violations under the compromise procedures
has become effective.

(b) No compromise procedure for penalties under section 505.4 for vio-
lations shall be initiated after institution of a Commission assessment pro-
ceeding for the purpose of assessing penalties for the same violations.

§505.7 Method of Payment of Penalty

Payment of penalties by the respondent shall be made by:

{a) A bank cashier’s check or other instrument acceptable to the Commission.

(b) Regular installments by check after the execution of a promissory note
containing a confess-judgment agreement (Appendix B).

{c) A combination of the above alternatives.

All checks or other instruments submitted in payment of claims shall be
made payable to the Federal Maritime Commission.

Effective date—The provisions of this part 505 will become effective upon
publication in the Federal Register.

By the Commission.

(S) Francis C. HURNEY
Secretary
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APPENDIX A
ONE EXAMPLE OF
COMPROMISE AGREEMENT

USED BY )
AND THE FEDERAL MARITIME COMMISSION

This Agreement is entered into between: (1) the Federal Maritime Commis-
sionand, (2) __, hereinafter referred to as respondent.

WHEREAS, the Commission is considering the institution of an assessment
proceeding against respondent for the recovery of civil penalties provided under
the Act for violations of Section

WHEREAS, this course of action is the result of practices believed by the
Commission to have been engaged in by respondent to wit;

WHEREAS, the parties are desirous of expeditiously settling the matter
according to the conditions and terms of this Agreement and wish to avoid the
delays and expense which would accompany agency litigation concerning these
penalty claims; and

WHEREAS, Public Laws 92-416 and 96-25 authorize the Commission to
collect and compromise certain designated civil penalties arising under the
Shipping Act, 1916, including the civil penalties which arise from the violations
set forth and described above.

WHEREAS, the respondent has terminated the practices which are the
basis of the violations set forth herein, and has instituted and indicated its
willingness to maintain measures designed to eliminate, discourage, and pre-
vent these practices by respondent or its officers, employees and agents,

NOW, THEREFORE, in consideration of the premises herein, and in com-
promise of all civil penalties under the Act arising from violations set forth and
described herein, that may have occurred between

and , the undersigned respondent herewith tenders to
the Federal Maritime Commission the sum of
($____ ) [Payment will be made in one, or a combination of the following

methods: (a)} A banks cashier’s check or other instrument acceptable to the
Commission; (b) Regular installments by check after the execution of a prom-
isoory note, a copy of which will be attached to this agreement and incorpo-
rated herein.] Upon the following stipulations and terms of settlement:

1. Upon acceptance of this agreement of settlement in writing by the General
Counsel of the Federal Maritime Commission, this instrument shall forever
bar the commencement or institution of any assessment proceeding or other
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claims for recovery of civil penalties from respondent arising from the
alleged violations set forth and described herein, that have been dis-
closed by respondent to the Commission and that occurred between
and
2. The undersigned voluntarily signs this instrument and states that no prom-
ises or representations have been made to the respondent other than the
agreements and consideration herein expressed.
3. It is expressly understood and agreed that this Agreement is not to be
construed as an admission of guilt by undersigned respondent to the alleged
violations set forth above.

NAME OF COMPANY
By

Date

APPROVAL AND ACCEPTANCE

The Above Terms and Conditions and Amount of Consideration are hereby
Approved and Accepted:
By the Federal Maritime Commission:

General Counsel
Date
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APPENDIX B

PrOMISSORY NOTE CONTAINING
AGREEMENT FOR JUDGMENT

For value received, , promises to pay to
the Federal Maritime Commission (the Commission) the principal sum of
Dollars ($_____ ) to be

paid at the offices of the Commission in Washington, D.C., by bank cashier’s
or certified check in the following installments:

In addition to the principal amount payable hereunder, interest on the
unpaid balance thereof shall be paid with each installment. Such interest shall
accrue from the date of this Promissory Note and be computed at the rate of
percent ( %) per annum,

If any payment of principal or interest shall remain unpaid for a period of
10 days after becoming due and payable, the entire unpaid principal amount
of this Promissory Note, together with interest thereon, shall become immedi-
ately due and payable at the option of the Commission without demand or
notice being hereby expressly waived.

If a default shall occur in the payment of principal or interest under this
Promissory Note, does hereby authorize and empower any U.S. Attor-
ney, any of his assistants or any attorney of any court of record, Federal or
State, to appear for it, and to enter and confess judgment against for the entire
unpaid principal amount of this Promissory Note, together with interest, in any
court of record, Federal or State; to waive the issuance and service of process
upon in any suit on this Promissory Note; to waive any venue require-
ment in such suit, to release all errors which may intervene in entering up such
judgment or in issuing any execution herecon; and to consent to immediate

execution on sajd judgment. __hereby ratifies and confirms all that said
attorney may do by virtue hereof,
This Promissory Note may be prepaid in whole or in part by by bank

cashier’s or certified check at any time, provided that accrued interest on the
principal amount prepaid shall be paid at the time of the prepayment.

NAME OF COMPANY
By

Date.
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FEDERAL MARITIME COMMISSION

SpecIAL Docker No. 649

APPLICATION OF MAERSK LINE AGENCY
FOR THE BENEFIT OF NOMURA (AMERICA) CORPORATION

SpeciaL Docker No. 652

APPLICATION OF MAERSK LINE AGENCY
FOR THE BENEFIT OF WESPAC CORPORATION

REPORT AND ORDER ADOPTING INITIAL DECISIONS'
November 20, 1979

These proceedings involve applications filed on June 11, 1979, by the Pacific
Westbound Conference (PWC) and one of its members, Maersk Line, repre-
sented by the Maersk Line Agency, seeking permission to refund portions of
freight charged on various shipments which moved under PWC tariffs. By
Initial Decisions served August 21 and 22, 1979, Administrative Law Judge
Norman D. Kline denied both applications. Exceptions to the Initial Decisions
were filed by PWC.

In Special Docket No, 649, PWC prior to January 1, 1979 had published a
rate on “Butyl Motor Tube Scrap” in the amount of $64 per weight ton of 1000
kilograms. PWC revised and republished this tariff effective January 1, 1979.
In the process the rate on “Butyl Motor Tube Scrap” was unintentionally
deleted.” As a result any shipment of this commodity became subject to the
commodity classification “Synthetic rubber . .. including the following:
Butyl . . ., which carried a rate of $96 per weight ton. Some time thereafter,
PWC restored a rate on “Butyl Motor Tube Scrap”, effective March 28, 1979.
The rate which was published, however, was not the previous rate of $64, but
rather a rate of $70 per weight ton.® On February 5, 1979, during the time in

' Because of the similarity of parties and issues, these p, dings have been lidated for decisi
7 Local and Overland Freight Tariff No. 11 —F.M.C. 19.

! Affidavit of Donald P. Griffith, Executive Assistant to the PWC, June 11, 1979,

4 Local and Overlund Freight Tarifl No. 11—F.M.C.-19.

TPWC Tariff No. 11—F.M.C.-19, 3rd rev. page 742, effective March 28, 1979.
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which the unintended rate of $96 per weight ton was in effect, the Nomura
(America) Corporation shipped used butyl motor tubes. Because at the time
the shipment was made Nomura expected to be charged the $64 rate, it
requested that this rate be reinstated and applied.

In Special Docket No. 652, PWC, in republishing its tariff to become
effective January 1, 1979, inadvertently deleted the $104 W/M commodity
rate for “Mineral Insulating Material, N.O.S.” Consequently, any shipment of
this material became subject to a rate of $201 W/M, under the commodity
description “Non Metallic Minerals and Products, Except Ceramic Products
and Glass and Glass Products, N.0.S.”” PWC filed a corrective rate on
April 25, 1979 of $114 W/M, rather than $104 W/M, This higher rate
included a general rate increase which raised the rate from $104 to $114 as of
April 1, 1979. During the time the $201 rate was in effect, and before the
general rate increase was to be instituted, Wespac Corporation sent insulated
materials to the carrier’s terminal to be shipped. This shipment left port on
April 6, 1979, The shipper was not aware of the 10% rate increase and requests
that the $104 rather than $114 rate be applied.

The Presiding Officer denied both applications on the ground that PWC and
Maersk had, prior to filing the applications, failed to file tariffs upon which a
refund could be based. He found that in each case PWC had filed rates
different from those the shipper had either been quoted or expected to be
charged prior to the time of shipment.?

The Presiding Officer cites five recent cases to support his decision, including
Munoz y Cabrero v. Sea-Land Service, Inc., 17 SR.R. 1191, 1193 (1977),
where the Commission held:

Section 18(b)(3) requires that prior to applying for a refund or a waiver the carrier file a new tariff
upon which “such refund or waiver will be based.” When read in conjunction with the statements

in the House and Senate reports, it is clear that “the new tariff” is expected to reflect a prior
intended rate, not a rate agreed upon after the shipment.

In its Exceptions, PWC explains that, with respect to the rates at issue in
Special Docket No. 649, it considered it more prudent to incorporate the
general rate increase of 10% on March 28, 1979 than have a $64 wt. rate in
effect for only four days which would have increased to $70 wt. on April 1,
1979.

The situation which gave rise to the application in Special Docket No. 652
is allegedly somewhat different. As to that application, PWC explains that
when the oversight was discovered in April, 1979, the general rate increase had
already been instituted. Therefore, the Conference allegedly reinstated the
omitted commodity at the pre-April 1 general rate level and then incorporated
the 10% increase that was in effect as of April 1, 1979.

In the alternative, if both of the above explanations are found not to justify
granting the applications as submitted, PWC requests permission to publish in

*Letter of H. Kimoshita, Assistant Secretary, Nomura Corporati dd d to PWC Chai Dor D. Day,
February 28, 1979,
"PWC Tariff No. 11—F.M.C. 19, 3rd rev. page 489, effective January 1, 1979.

* As late as June 25, 1979, the Presiding Officer advised PWC of the possible jurisdictional deficiency and suggested that it
publish an appropriate carrective tariff and file a new application, See letter of Administrative Law Judge Norman Kline addressed
to PWC Executive Assistant Donald Griffith, June 15, 1979,
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its tariff notice that effective January I through March 31, 1979, for purposes
of refunds or waiver of freight charges, the rates of $64 for “Butyl Motor Tube
Scrap” and $104 for “Mineral Insulating Material, N.O.S.” (subject to all
rules, regulations, terms and conditions of these tariffs), would be applicable.
PWC cites Application of Pacific Westbound Conference for the Benefit of
M-C International, 19 S.R.R. 333 (1979), in which it claims that an applica-
tion was granted under similar circumstances,

DiscussiON AND CONCLUSION

A special docket application seeking a refund or a waiver must meet certain
requirements set forth in section 18(b)(3) of the Shipping Act, 1916 (46 U.S.C.
§817(b)(3)), and section 502.92(a) of the Commission’s Rules (46 C.F.R.
§502.92(a)). Included among these are the requirements that the error be bonga
fide and of a type contemplated by the statute, that applicant, prior to submit-
ting the application, have filed a corrective tariff setting forth the rate on which
the refund would be based, that the application be filed within 180 days of
shipment, and that no discrimination among shippers result from the granting
of the application.

We are concerned here with the condition that is set forth in the second
proviso of section 18(b)(3), to wit:

Provided, further, That the common carrier by water in foreign commerce or conference of such
carriers has, prior to applying for authority to make refund, filed a new tarifl with the Federal
Maritime Commission which sets forth the rate on which suck refund or waiver would be
based, . . . [Emphasis added).

The rates negotiated between PWC and the shippers involved in these pro-
ceedings, and the corrective rates filed by PWC pursuant to its applications are
clearly at variance. Consequently, PWC has failed to comply with the require-
ment of section 18(b)(3) as cited above, This finding is consistent with the
Commission’s holding in Munoz, supra, where it was explained that:

Prior to applying for a refund or waiver the carrier must file a new tarifl to reflect a prior intended
rate. The Commission does not have authority to approve a rate which was never agreed-upon or
intended to be filed.

17 S.R.R. at 1192,

PWC does not dispute the holding in Munoz but contends that an applica-
tion was granted under the same circumstances existing here. In the case relied
upon, Application of Pacific Westhound Conference for the Benefit of M-C
International, supra, the Presiding Officer’s decision became administratively
final upon the passage of time allowed for exceptions or Commission review,
EUnder the circumstances, the result in the Pacific Westbound Conference case
is of questionable precedential value. In any event, however, to the extent that
decision is inconsistent with the holding reached here, it is expressly overruled.

THEREFORE, IT IS ORDERED, That the Exceptions to the Initial Deci-
sions of PWC are denied; and

IT IS FURTHER ORDERED, That the Initial Decistons served August 21,
1979 and August 22, 1979 are adopted and made a part hereof; and
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IT IS FURTHER ORDERED, That these proceedings are discontinued,
By the Commission.

(S) Francis C. HURNEY
Secretary
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SPeCIAL DOCKET NoO. 649

APPLICATION OF MAERSK LINE AGENCY FOR THE
BENEFIT OF NOMURA (AMERICA) CORPORATION

Adopted November 20, 1979

Application for permission to refund portion of freight charges denied.

Conference and carrier applicants unintentionally deleted a specific commodity rate on a com-
modity known as “Butyl Motor Tube Scrap” in the amount of $64 per weight ton when
republishing their tariff with the result that a shipper of this commodity was required to pay
additional freight costs, However, prior to filing this application, the conference filed a new,
corrective tariff which published a rate of $70 for the commodity involved rather than the rate
which had been deleted. Because this new tariff does not conform to the earlier rate,
the application is jurisdictionally defective for failure to satisfy the second proviso of
section 18(b)(3) of the Shipping Act, 1916.

If a new application preceded by a correct, conforming tariff is filed by these applicants within the
180-day time period prescribed by law, the application can be given favorable consideration.

Donald P. Griffith, for applicant Pacific Westbound Conference.
Bryce J. Herbst, for applicant Maersk Line.

INITIAL DECISION OF NORMAN D KLINE,
ADMINISTRATIVE LAW JUDGE

This is a special-docket application fited on June 11, 1979, by the Pacific
Westbound Conference (PWC) and one of its members, Maersk Line, repre-
sented by the Maersk Line Agency, seeking permission to refund a portion of
freight charged on a shipment of motor tube scrap which had moved under a
PWC tariff which had undergone revision and republication. It is one of a series
of five special-docket applications which were all filed on the same date. Three
of these applications (Special Docket Nos. 648, 650, 651, Application of
Maersk Line Agency for the Benefit of CPC International Trading Corp.,
Firestone Tire & Rubber Co., and Kimberly-Clark Corporation, 19 SRR 541
(1979)) were found to have fully qualified for relief under the applicable
provisions of section 18(b)(3) of the Shipping Act, 1916 (the Act), as amended

! This decision will b the decision of the C ission in the ab of review thereof by the Commission (Rule 227, Rules
of Practice and Procedure, 46 C.F.R. §502.227).
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by P.L. 90-298. See Initial Decision, July 10, 1979. Another application
{Special Docket No. 652, Application of Maersk Line Agency for the Benefit
of Wespac Corporation) is not yet ripe for decision because of the lack of
certain critical information which I am seeking to obtain from PWC. Decision
in the present case has been delayed pending receipt of further information, as
more fully described below. Now that this information has been received,
however, I find that the application cannot be granted because of the failure of
the applicants to satisfy one of the essential conditions set forth in that portion
of section 18(b)(3) which governs this type of proceeding, namely, the condi-
tion that a carrier or conference applicant must publish and file a new, cor-
rective tariff rate prior to the time of filing its application, which new rate must
conform to the earlier rate which had been unintentionally deleted or had not
been filed through inadvertence. As more fully discussed below, whenever the
failure to meet this particular condition of law has been found applications have
congistently been denied at least since the decision of the Commission in Munoz
y Cabrero v. Sea-Land Service, Inc., 17 SRR 1191 (1977).

Because of the apparent failure of the applicants to satisfy this requirement,
I advised Mr. Donald P. Griffith, Executive Assistant of the PWC, who had
filed the application, that I did not believe that I could grant the application
because of the decision in Munoz y Cabrero, supra, and other decisions which
have consistently followed and have confirmed the principle involved. I advised
Mr. Griffith that applicants could continue to seek favorable action of their
application before the Commission notwithstanding Munoz y Cabrero but that
I would have to issue an initial decision denying the application. Alternatively,
I advised that the PWC could cure the defect in the application by filing the
correct, conforming tariff. See my letter to Mr. Griffith dated June 25, 1979.
PW(C has responded by letter dated July 9, 1979, and chooses to seck favorable
action on the application on the basis of additional assertions and contentions.
Sce letter addressed to me from Mr. Griffith, dated as mentioned. Having
considered these additional assertions and contentions, however, I find that the
application cannot be granted because PWC has still failed to satisfy the
essential condition set forth in law and confirmed by Munoz y Cabrero and at
least four other decisions which continue to confirm the validity of that deci-
sion. However, I repeat what I indicated in my letter to Mr. Griffith, namely,
that if applicants would be willing to correct the jurisdictional defect regarding
the failure to file a correct, conforming tariff, this application, if refiled timely,
could be granted.

FACTUAL BACKGROUND

The error which gave rise to this application related to the fact that the PWC
completely revised and overhauled one of its tariffs and in so doing unin-
tentionally deleted a special rate on a commodity known as “Butyl Motor Tube
Scrap.” Prior to January 1, 1979, the pertinent PWC tariff (Local and Over-
land Freight Tariff No. 5—F.M.C.~13) had published a special rate on “Butyl
Motor Tube Scrap” in the amount of $64 per weight ton of 1,000 kilograms.
See tariff cited, 16th rev. page 267, effective September 20, 1978. PWC revised
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and republished this tariff, effective January 1, 1979, by publishing a new tariff
(Local and Overland Freight Tariff No. 11—F.M.C.-19). This tariff was a
substantial overhaul of the previous tariff in which both commodity descrip-
tions and item numbers underwent revision. In the process the special rate on
*“Butyl Motor Tube Scrap” was unintenticnally deleted. See Affidavit of Don-
ald P. Griffith, Executive Assistant to the PWC, June 11, 1979. The result of
this action was that any shipment of this commodity would be assessed under
a new commodity item described as “Synthetic rubber . . . including the fol-
lowing: Butyl . . . ” The special rate for this item was $96 per weight ton, a
substantial increase (50%) over the previous rate of $64. This error was called
to the PWC’s attention by the shipper Nomura (America) Corporation by
letter dated February 28, 1979. Some time thereafter PWC restored a special
rate on Butyl Motor Tube Scrap, effective March 28, 1979. The special rate
which was published, however, was not the previous rate of $64 but rather $70
per weight ton, Se¢ PWC Tariff No. 11—F.M.C.-19, 3rd rev, page 742,
effective March 28, 1979, During the time in which the unintended rate of $96
per weight ton was in effect, the Nomura (America) Corporation shipped two
containers laden with used butyl motor tubes which weighed 43,572 kilograms.
The shipment sailed on February 25, 1979, from Long Beach, California,
destined for Osaka, Japan. The shipper paid $5,344.54 in freight rated under
the $96 rate including terminal receiving and currency adjustment charges.

PWC and Maersk now seek to refund $1,370.77 in freight on the shipment
in question. If their application is granted, this would mean that Maersk would
retain only that amount of freight (including the incidental charges) based
upon a rate of $70 per weight ton, not upon the $64 rate which had been
published before PWC changed its tariff on January 1, 1979. This $64 rate,
furthermore, was the rate which the shipper, Nomura (America) Corporation,
specifically requested to be applied retroactively to January 1, 1979, to eradi-
cate the tariff error. See letter to H. Kinoshita, Assistant Secretary, Nomura
(America) Corporation, addressed to Mr. D. D. Day, Jr., Chairman, PWC,
February 28, 1979, attached to the application.

DiscusSION AND CONCLUSIONS

This special-docket application is fited under the remedial provisions of
section 18(b)(3) of the Act and the pertinent Commission regulation, Rule
92(a), 46 C.F.R. §502.92(a). It is true that since this law is equitable and
remedial in nature and is designed to relieve shippers of financial burden which
would fall on them because of carrier error in tariff publishing and filing, the
law has been construed liberally in order to carry out its purposes. See, e.g.,
D. F. Young, Inc. v. Cie. Nationale Algerienne de Navigation, 18 SRR 1645
(1979); Ghiselli Bros. v. Micronesia Interocean Lines, Inc., 13 FM.C, 179,
182 (1970); Westinghouse Trading Co. v. American Export Lines, Inc., 18
SRR 570, 572-574 (1978). However, it is also true that this law is an exception
to the equally strong principle that tariffs have the force and effect of law and
that any application seeking relief must show that it complies with the various
conditions set forth in the law, i.e., that the error was bona fide and of a type
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contemplated by the statute, that applicant has filed a timely corrective tariff,
has met the 180-day period of limitation, and that there will be no discrimi-
nation among shippers should the application be granted. See, e.g., Farr Co. v.
Seatrain Lines, 17 SRR 1463, 1467-1469 (L.D, 1977), 18 SRR 369 (F.M.C.
1978), and the legislative history to P.L. 90-298, cited in 17 SRR at 1467
n. 6; Hearings on H.R. 9473 Before the Subcommittee on Merchant Marine
and Fisheries, 90th Cong., 1st Sess., Sen. No. 90-11 (1967) at 88 (need to
ensure that applicant establishes that a bona fide mistake has occurred); 4. E.
Staley Mfg. Co. v. Mamenic Line, 18 SRR 433 (1978) (need to show that the
jurisdictional condition regarding actual filing of a new tariff prior to applica-
tion has been satisfied);-Level Export Sales Corp. v. Sea-Land Service, Inc., 18
SRR 1084 (1978) (need to file application within 180 days- after date of
shipment). '

It is important to bear in mind the fact that although denial of special-docket
applications does indeed result in an additional financial burden for a shipper
caused not by the fault -of the shipper but by the fault of the carrier, denials
did occur in the cases cited above. Furthermore, it.is important to keep in. mind
the fact that when the Congress gave the Commission authority to depart from
the prevailing tariff law in the exeptional circumstances occurring in these
types of cases, Congress did so on the understanding that the Commission
would exercise that authority with care, i.e., that each application would not be
merely rubberstamped but would be carefully scrutinized by qualified judicial
officers, For example, in response to a concern expressed by Congressman
Edwards that the new legislation authorizing waivers and refunds from other-
wise applicable tariffs would lead to rebating or other abuses and that such
applications might merely mean “a shipowner writing out a check to the
shipper,” the then Chairman of the Commission reassured the congressman
that in addition to other conditions.and controls to be written into the bill, “the
case would appear before the hearing examiner [now administrative law judge]
but under a very shortened procedure which we call ‘special docket procedure,’
in which there would have to be establishment of the fact that this is a bona
fide mistake.” Hearings, cited above at 88.

One of the conditions which must be satisfied under the law in question is
that set forth as the second proviso in the remedial portion of section 18(b)(3),
as amended by P.L. 90-298. This condition is stated as follows:

Provided, further, That the common carrier by water in foreign commerce or conference of such
carriers has, prior to applying for authority to make refund, filed a new tariff with the Federal

Maritime Commission which sets forth the raie on which such refund or waiver would be
based. . ..

It is this condition which is critical to the application because of the fact that
the Conference in filing the “new tariff . . . which sets forth the rate on which
such refund or waiver would be based” has filed a rate different from that
which the shipper involved in this application had either been quoted or ex-
pected to be charged prior to the time of the shipment and which the shipper
had specifically requested to be applied to the shipment by way of retroactive
relief. There are now at least five decisions of the Commission or its adminis-
trative law judges which have become administratively final in which the
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principle has been clearly established that the new tariff filed to correct the
error in the tariff applicable at the time of shipment must conform to the rate
which had been quoted to the shipper or which the carrier or conference had
deleted by mistake when publishing its tariff. At least one of these cases
furthermore involved the PWC itself.

The first of these cases is Munoz y Cabrero v. Sea-Land Service, Inc., 17
SRR 1191 (1977). In that case the carrier had negotiated a rate of $44 W/M
for a shipment of glassware but inadvertently failed to file that rate prior to the
time of shipment. When aware of the error, Sea-Land filed a corrective tariff
and a special docket application but instead of filing the $44 rate, it filed a rate
of $40. The Commission, after considering the legislative history of P.L.
90-298 and in full realization that denial of the application would mean that
the carriet’s errors caused the shipper to incur greater cost, nevertheless denied
the application, stating:

Section 18(b)(3) requires that prior to applying for a refund or a waiver the carrier file a new tariff
upon which “such refund or waiver will be based.” When read in conjunction with the statements
in the House and Senate reports, it is clear that “the new tariff” is expected to reflect a prior

intended rate, not a rate agreed upon after the shipment,
17 SSR at 1193,

In every case since Munoz y Cabrero in which the fact that the carrier had
filed a rate other than the prior intended rate was noted, the application has
been denied. Thus, in Henry L Daty, Inc. v. Pacific Westbound Conference, 17
SRR 1439 (1978), the PWC inadvertently increased a rate on ground clay
when republishing a portion of its tariff, raising the rate from $56 W to
$98 W, thereby causing the shipper to bear a greater cost. To correct this error
the PWC filed a special docket application but, prior thereto, filed the new
tariff in which the rate was not shown as $56 W but as $56 W subject to a
minimum weight for 20-foot containers of 40,000 pounds. The shipment in-
volved could not meet this minimum weight with the result that the new,
corrective tariff not only did not correspond to the earlier flat $56 W rate but
the freight also differed. The application was therefore denied for failure to
meet the second condition set forth in the statute.

In Owens Illinois Co. v. Trans Freight Lines, Inc., 19 SRR 170 (Initial
Decision), F.M.C. Notice of finality, May 9, 1979, the carrier had agreed to
file a lump sum rate of $1,800 per container for expansion tanks but failed to
do so in time for the shipment. But before filing its application the carrier filed
a new, corrective tariffl in the amount of $36 WM, minimum 2200 ft. per
container instead of the quoted $1,800 rate. The application was denied.

In Application of Neptune Orient Line for the Benefit of Stauffer Chemical
Co., 19 SRR 451 (Initial Decision, F.M.C. Notice of finality, July 23, 1979)
the carrier filed a new tariff rate of $62 W on lactose instead of a rate of $58
per 1000 kilos which had been quoted to the shipper. This was one of the
reasons for the denial of the application.

*The other reason for denial related to the Tact that the carrier was a “‘controlled™ carrier under the Oczan Shipping Act of
1978 and the facts showed that because the carrier realized certain restrictions on ils ability to file reduced rates, it could not show
that there was an inadvertent faiture to file an intended rate.
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Most recently, in Application of Sea-Land Service, Inc. for the Benefit of
Nepera Chemical, Inc., 19 SRR 235 (Initial Decision, April 20, 1979) which
decision has been “adopted” by the Commission according to a Commission
press release dated June 27, 1979, the carrier failed to conform its new tariff
filed prior to the special application to the earlier rate which it had quoted and
had intended to file prior to the shipment in question. The earlier rate had been
$6.85 per hundredweight, minimum 40,000 Ibs. However, the new, corrective
tariff published a rate of $162.25 per weight ton of 2240 Ibs., minimum 17 WT.
On exceptions to the Commission Sea-Land explained that this new rate was
really only slightly different from the previous rate considering Sea-Land’s
stowage factors and that relief should not be denied because of such a slight
variance. Nevertheless, the Commission announced that it has “adopted” the
initial decision, By this action Sea-Land will be required to recover over
$42,000 in additional freight from the shipper. In that case, furthermore,
Sea-Land had waited until the very last day of the 180 day period to file its
application so that there was no time for it to file a proper corrective tariff and
another application.

In view of these cases which consistently deny applications when the carriers
failed to conform their corrective tariffs with the previously quoted or intended
rates, it is clear that these two applications must also be denied. The fact
remains that PWC did not file a $64 rate on butyl motor-tube scrap which had
been intended but which PWC had inadvertently deleted but filed a $70 rate
instead. As mentioned above, I called this problem to PWC’s attention by letter
of June 25, 1979, to afford PWC an opportunity to pursue the application and
seek to overturn the doctrine followed in the cases cited or in the alternative,
to file a proper corrective tariff and a new application. PWC has chosen to seck
approval of the application notwithstanding the case law and has called several
matters to my attention.

PWC points out that it had given approximately six-months’ notice to ship-
pers that a rate increase would occur on April 1, 1979, This means that the
shipper in this application was put on actual or constructive notice that the rate
would increase from $64 to $70 on that date. PWC argues that had it not
committed an error in republishing its tariff on January 1, 1979, the quoted
rate would have been published as $64 subject to the April 1, 1979, general rate
increase which brought the rate up to $70. All that PWC did was to advance
the increase on the $64 rate to $70 effective March 28, 1979. PWC explains
that the reason why it advanced the rate increase on the $64 rate from
April 1, 1979, to March 28, 1979, was that “the Conference considered it more
prudent to incorporate the general rate increase on March 28 for Item
771.1440.20 rather than have a $64 Wi, rate in effect subject to Supplement
No. 2 which would have increased this rate to $70.00 Wt. on April 1.” See
letter of D. P. Griffith, PWC Executive Assistant, July 9, 1979.

Alternatively PWC suggests that the applications should be granted by
allowing the $64 rate to apply from January 1 through March 27, 1979.

3See NR 79-68, Actions Taken at June 27, 1979, Commission Meeting, agenda item No. 8 at 2, The Commission’s Report
has been served on August 8, 1979.
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Finally, PWC cites another special docket (Special Docket No. 631) in which
it claims that the application was granted under similar circumstances.

Regrettably, I do not believe that this application can be granted on any of
the grounds advanced by PWC and adhere to my earlier belief that the only
proper way in which PWC could obtain favorable action would be to file a
correct new tariff showing the $64 rate quoted to the shipper, prior to the filing
of a new application. Even now there is time to do this since the 180-day period
does not expire until August 24, 1979 (180 days after date of sailing which was
February 25, 1979).

It is impossible to grant relief based upon the $64 rate on a retroactive basis,
as PWC suggests in one alternative, because of the fact that the $64 rate is not
on file with the Commission. Section 18(b)(3) requires in pertinent portion that
prior to filing the application, the applicant must file “a new tariff with the
Federal Maritime Commission which sets forth the rate on which such refund
or waiver would be based.” Failure to meet this requirement is a jurisdictional
defect which cannot be waived. See A. E. Staley Mfg. Co. v. Mamenic Lines,
17 SRR 1522 (1978); Louis Furth Inc. v. Sea-Land Service, Inc., 17 SRR
1171 (1977). In both of the cited cases applications had to be denied because
there was no filing of the actual rate on which relief was requested prior to the
time of filing the application.

PWC’s reference to Special Docket No. 631 is not sufficient to justify
granting its application. In Special Docket No. 631, Application of Pacific
Westbound Conference for the Benefit of M-C International, 19 SRR 333
(Initial Decision, May 14, 1979) (F.MC. Notice of no review and adminis-
trative finality, June 28, 1979), the PWC inadvertently deleted a specific
commoidity rate on playing cards when republishing its tariff on January 1,
1979. Upon receiving a letter from the shipper complaining of this mistake, the
PWC reinstated the specific commodity rate on playing cards but, as in SD
No. 649, filed the new corrective tariff effective March 28, 1979, and advanced
the general rate increase which was scheduled to become effective on April 1,
1979, for playing cards, as compared to the previous rate which had been
deleted. The facts seem to be the same as those in SD No. 649. However,
neither the initial decision nor the Commission’s notice, which merely an-
nounced that ne review had been undertaken by the Commission, made any
reference to the Munoz y Cabrero problem. Had there been any reference to
this problem there might have been a different result or a decision that the
Munoz y Cabrero doctrine should no longer be followed. With no reference to
the problem by either the Commission or the presiding judge, however, I
cannot conclude that this case means that the Munoz y Cabrero doctrine is no
longer to be followed in the face of the fact that in at least five cases, cited
above, where the problem has been specifically identified, Munoz y Cabrero
has been expressly followed and where in the last of these cases, Application
of Sea-Land Service, Inc. for the Benefit of Nepera Chemical, Inc., 19 SRR
235, supra, the Commission’s final decision, which will undoubtedly be issued
in the near future, will come later than the notice of administrative finality
issued on June 28, 1979, in Docket No. 631.
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PWC’s argument that all it did in this case was advance the general rate
increase to $70 by a few days may seem appealing. Also the fact that the
shipper would be happy to accept a $70 rate rather than the higher $96 rate
in effect at the time of the shipment is no doubt a truism. However, these
arguments still miss the point, namely, that all that PWC had to do to obtain
favorable action was to refile a correct tariff rate with a new application so as
to eliminate the Munoz y Cabrero problem. The excuse that the Conference
considered it “more prudent” not to publish the $64 rate but to accelerate the
increase to $70 is obviously not prudent, at least in terms of seeking special
docket relief, if it means a hopeless collision course with the Munoz y Cabrero
doctrine. PWC’s standing to argue an exception to the Munoz y Cabrero
doctrine is weakened moreover by several considerations, First, in the other
three special docket applications to which I referred above (SD Nos. 648, 650,
and 651) all involving mistaken deletions or typographical errors in PWC’s
republished tariffs, PWC showed itself perfectly capable of filing the new
corrective tariffs to conform exactly to the rates previously deleted or intended.
Secondly, in one of these cases (SD No. 648, for the benefit of CPC Inter-
national Trading Corp.) PWC correctly published a new conforming tariff in
the very same tariff involved in the two applications under consideration,
namely, Tariff No. 11—F.M.C.-19, effective January 17, 1979. Apparently
the reason why PWC did not include the April 1 general rate increase in the
new tariff rate filed in SD No. 648 was that January 17 is not nearly so close
to April 1 as is March 28, the effective date of the new tariff rate in SD
No. 649, in which PWC did include the general rate increase in the new tariff,
Thirdly, PWC is fully aware of the Muroz y Cabrero doctrine, having been
denied relief in the case of Henry I. Daty, Inc. v. Pacific Westbound Confer-
ence, supra, 17 SRR 1439, only last year, in which case PWC made the same
error of changing the new, corrective tariff so that it did not conform to the
earlier rate which had been inadvertently deleted from the PWC tariff,

Nevertheless, PWC, despite the fact that it is aware of the Munoz y Cabrero
doctrine and has been specifically advised in this application by my letter of
June 25, 1979, that its application fails to satisfy the principle enunciated in
Munoz y Cabrero and additional cases following that principle, chooses not to
refile a correct new tariff with a new application. Perhaps the reason for this
reluctance is the fact that if the new tariff were to be filed correctly with a rate
of $64 as the shipper expected and requested, this rate would have to remain
unchanged for 90 days in the tariff because of the 90-day notice requirement
of section 14b(2) of the Act governing dual-rate contracts, since the rates
concerned are contract rates, PWC has already manifested a desire to increase
its rates generally in its Tariff No. 11 effective on April 1, 1979, and apparently
is not inclined to favor the commodity involved in this application by granting
it a rate reduction from $70 to $64 which would remain unchanged until some
time in the autumn when the 90-day notice period would expire. That is a
decision which PWC is entitled to make and, indeed, the entire special-docket
statute does not require a carrier or conference to seek relief for shippers at all,
which action, at least, PWC has initiated. However, if PWC believes it to be
unwise to make the correction suggested 30 as to conform to prevailing law,
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there is nothing I can do to authorize permission to make a refund. Accord-
ingly, notwithstanding the fact that PWC’s tarifl errors will result in the
shipper’s having to bear an additional $1,370.77 in freight, this application,
under the present circumstances, cannot be granted.’

ULTIMATE CONCLUSIONS

This special docket application cannot be granted under the present circum-
stances. Although there did occur an error in the PWC tariff of a clerical or
administrative nature because of unintentional deletion of a specific commodity
rate and the shipper concerned was unable to enjoy the rate which it had
believed would be applicable when booking the shipment, PWC and Maersk
have failed to comply with an essential condition set forth in section 18(b)}(3)
of the Act, namely, the requirement that the new, corrective tariff filed prior
to filing of the application set forth the identical rate which conforms to the
earlier intention of the conference and carrier. Instead, PWC filed a new tariff
which publishes a rate different from the unintentionally deleted rate which
PWC had earlier intended to remain at $64 during the period January 1, 1979
through March 31, 1979, not $70, which was supposed to become effective on
April 1, 1979, not earlier. Consequently, the subsequent idea to apply the
increased rate retroactive to this earlier period of time does not conform to the
carlier intent.

The application must therefore be denied, but it is still not too late for it to
receive favorable consideration if PWC and Maersk would promptly file a
correct, conforming tariff and a new application so that the essential jurisdic-
tional condition regarding the conformance of the new tariff rate to the prior
intended rate would be satisfied. If PWC also meets the 180-day time period
(ending on August 24, 1979) and is willing to retain the correct conforming
rate in its tariff increasing it to the $70 level on 90-days’ notice, it would appear
that the jurisdictional defect in its present application would be cured.

(S) NorMAN D. KLINE
Administrative Law Judge
WASHINGTON, D.C.
August 8, 1979

*In every case in which a special docket application has to be denied, of course, the result is that the shipper has to bear additional
freight costs although not at fault. This has been recognized in the cases cited but cannat be helped. See, e.g.. Munoz y Cabrero
v. Sea-Land Service, Inc., supra, 17 SRR 1191 at p. 1193. In Application of Sea-Land Service, Inc. for the Benefit of Nepera
Chemical Co., supra, 19 SRR 235, note that the denial meant that Sea-Land must seek an additional $42,000 in freight from
the shipper. At least in the present application the amount of additional freight is relatively small by comparison (something over
$1,000) and the shippers have already paid this amount so that there will be no need for applicants to bilt them for additional sums.
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SpeciaL DockeT No, 652

APPLICATION OF MAERSK LINE AGENCY
FOR THE BENEFIT OF WESPAC CORPORATION

Adopted November 20, 1979

Application for permission to refund portion of freight charges denied.

Conference and carrier applicants unintentionally deleted specific commadity rate of $104 for
insulating materials when republishing their tariff with the result that the shipper con-
cerned was required to bear additional freight cost. However, prior to filing this special
docket application, the conference filed a new, corrective tariff which published a rate of
$114 rather than the rate which had been deleted, in order to incorporate a general rate
increase into the new rate. Because this new tariff does not conform to the earlier rate
which had been quoted to the shipper but deleted in republishing, the application is
jurisdictionally defective for failure to satisfy the second provise of section 18(b)}(3) of the
Shipping Act, 1916.

If a new application is filed preceded by a correct, conforming tariff filing which reinstates the
$104 rate, and the application is filed within the 180-day time period prescribed by law,
which still has considerable time to run, the application can be given favorable
consideration.

Donald P. Griffitk, for applicant Pacific Westbound Conference.
Bryce J. Herbst, for applicant Maersk Line.

INITIAL DECISION' OF NORMAN D. KLINE,
ADMINISTRATIVE LAW JUDGE

This is the last of a series of five special-docket applications all filed on
June 11, 1979, by the Pacific Westbound Conference (PWC) and one of its
members, Maersk Line, represented by the Maersk Line Agency, seeking
permission to refund portions of freight charged on various shipments which
moved under PWC tariffs which had undergone revision and republication. In
all five of these cases the PWC had made errors of a clerical or administrative
nature by deleting commodity rates or descriptions or by otherwise publishing
erroneous matters in the tariffs with the result that various shippers were

" This decision will become the decision of the Commisslon in the absence of review thereof by the Commission (Rule 227, Rules
of Practice and Procedure, 46 C.F.R. §502.227).
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adversely affected. Three of these applications were found to have qualified
fully for relief under the applicable provisions of section 18(b)(3) of the Ship-
ping Act, 1916 (the Act), as amended by P.L. 90-298. See Special Docket Nos.
648, 650, 651, Application of Maersk Line Agency for the Benefit of CPC
International Trading Corp., Firestone Tire & Rubber Co., and Kimberly-
Clark Corporation, Initial Decision, served July 10, 1979, 19 SRR 541. An-
other application was found not to have qualified because of a jurisdictional
defect relating to the fact that the PWC failed to file a correct, conforming
tariff rate prior to the filing of the application, in contravention of the require-
ments of the second proviso of section 18(b)(3) and the doctrine enuciated by
the Commission in Munoz y Cabrero v. Sea-Land Service, Inc., 17 SRR 1191
(1977), and at least four cases which follow the Munoz doctrine. See Special
Docket No. 649, Application of Maersk Agency for the Benefit of Nomura
(America} Corporation, Initial decision, served August 21, 1979, 19 SRR 689.

In both Special Docket No. 649 and the instant case, I advised the PWC of
the jurisdictional defect and gave PWC the option to continue to seek favorable
consideration of the applications notwithstanding the Munoz y Cabrero doc-
trine or to file a new application preceded by a correct, conforming tariff which
would reinstate the earlier deleted rates exactly as they had been quoted and
published in the earlier tariffs. See letter which I addressed to Mr. Donald P.
Griffith, PWC Executive Assistant, dated June 25, 1979. PWC responded and
chose to continue to seek favorable consideration of both applications on the
basis of certain statements and arguments. See letter dated July 9, 1979, from
Mr. Griffith to myself. I have considered the matters discussed by Mr. Griffith
in his letter and remain of the opinion that this application, as well as that in
Special Docket No. 649. cannot be granted because the jurisdictional defect
has not been corrected. However, as in No. 649, I reiterate that favorable
consideration to the instant application could be given if PWC were to elimi-
nate the defect by filing a correct, conforming tariff and a new application.

FACTUAL BACKGROUND

The facts in this case are relatively simple. It appears that PWC had
published a tariff in 1978 for the carriage of cargo between Pacific Coast ports
and ports in various Far East countries. This was PWC Local and Overland
Freight Tariff No. 5—F.M.C.-13. Effective January 1, 1979, PWC overhauled
and republished this tarifl, changing commodity descriptions and item num-
bers. In the present case, PWC had published a special rate for “Mineral
Insulating Material, N.O.S.” in its previous tariff in the amount of $104 W /M,
for local movements to Bangkok, Thailand. See tariff No. 5, cited, 11th revised
page 392, effective September 1, 1978. In republishing the tariff, however,
PWC inadvertently deleted this special commodity rate. Consequently, any
shipment of the type of mineral insulating material in question became subject
to a rate of $201 W/M moving to Bangkok, Thailand, under an N.O.S.
commodity description published as “Non Metallic Minerals and Products,
Except Ceramic Products and Glass and Glass Products, N.O.S,” See PWC
Tariff No. 11-F.M.C.-19, 3rd rev. page 489, effective January 1, 1979. PWC
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was notified of this tariff error by a shipper, Wespac Corporation, who had
shipped this commodity while the $201 W /M rate was applicable. Wespac, by
letter dated April 10, 1979, requested that the PWC file a special docket
application to restore the $104 rate which the shipper had been quoted by
Maersk in November 1978 and requested that the $104 rate be made retro-
active to March 1979. See letter addressed to the PWC by Mr. John A.
Carambat, dated April 10, 1978, The PWC responded to the request by
publishing and filing a new special rate on the commodity in question, effective
April 25, 1979, and after receiving a second letter from the shipper, by filing
this special-docket application. However, as noted, the new special rate which
PW(C filed was not the $104 rate which the shipper requested-but rather a rate
of $114. The reason why the PWC published this latter rate rather than the
lower rate requested was the fact that on April 1, 1979, there occurred a
general rate increase which raised $104 to $114,

During the time in which the $201 rate was in effect, the shipper shipped
13.726 cubic meters of insulating material on a Maersk vessel which sailed
from Oakland, California, on April 6, 1979. The shipment was destined for
Bangkok, Thailand. The shipment, as rated under the $201 rate, was assessed
$2,758.93 in freight exclusive of incidental charges. The PWC and Maersk
wish to refund the amount of $1,194.17, which would result in Maersk’s
retaining freight charges calculated on the basis of the $114 rate, not the $104
rate which the shipper had been quoted and which the shipper had requested
to be made applicable to the shipment,

DiscussioN AND CONCLUSIONS

The principles of law which govern this case are precisely the same as those
discussed in my initial decision in Special Docket No. 649, Application of
Maersk Line Agency for the Benefit of Nomura (America) Corporation,
supra. Very briefly, this application, like the other, cannot be granted because
of the failure of the PWC to satisfy the second proviso of section 18(b)(3) of
the Act and the principles of law enunciated in the five cases cited in that
decision, beginning with Munoz y Cabrero v. Sea-Land Service, Inc. The
proviso has to do with the requirement that applicants must file a new, con-
forming tariff prior to the time of filing their applications, which new tariff
publishes the same rate which had been unintentionally deleted. This principle
and the relevant cases are discussed in more detail in the other decision and
need not be repeated here. The only distinction between the two cases lies in
the fact that in this case the PWC filed the new tariff after the effective date
of the general rate increase which as I mentioned, was April 1, 1979, whereas
in the other case the PWC filed the new tariff a few days prior to the effective
date of the increase. In both cases the PWC urges that I not follow the Munoz
y Cabrero doctrine and argues that the shippers had notice of the April 1
increase approximately six months before that date so that retroactive applica-
tion of the increased rates rather than the originally quoted rates should be
permitted. I have discussed these arguments in my initial decision in Special
Docket No. 649, to which the reader is referred, and see no need to repeat them
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here, In short, none of the PWC’s assertions corrects the fact that the PWC has
simply not filed the proper, conforming new rate and chooses not to refile its
application with a corrected new rate. Under the circumstances, there is no way
in which 1 can find that the application can be granted, notwithstanding the
fact that the shipper will not be entitled to receive a refund for additional
freight charges which were caused by carrier, not shipper error. So long as the
PWC has filed only the $114 rate, rather than originally quoted $104, the only
rate on which a refund could be based would be $114, since the statute requires
the carrier or conference to file a new tariff ‘‘which sets forth the rate on which
such refund or waiver would be based.”” The only conceivable way in which it
could be argued that the shipper would be entitled to a refund on the basis of
the $114 rather than the $104 rate would be the fact that the shipper was
aware of the rate increase which was to take effect on April 1, 1979, and
shipped on or after that date when the $114 rate would apply. However, these
facts cannot be established. On the contrary, the shipper, in two letters, re-
quests that the $104 rate be applied and that it be made retroactive to March,
1979. Furthermore, evidence which the PWC has furnished at my request quite
honestly reveals that the shipper sent the shipment to the terminal prior to
April 1, 1979.2 Under the PWC tariff’s effective date of rate change rule, a
shipment received at the carrier’s terminal prior to April 1 to be loaded on a
vessel sailing within 10 days of that date, would be rated under the previous,
unincreased rate. See Rule 3.1.2, PWC Tariff No. 11, 3rd rev. page 53.
Therefore, the shipment would have qualified for the $104 rate had it been
published in the PWC tariff. Had the shipment been received on or after
April 1, 1979, it could be argued that the proper rate was $114 and that since
this rate has been filed with the Commission by the PWC, the refund can be
granted on the basis of the higher rate. I can understand that the PWC, when
filing the new tariff of April 25, 1979, filed the rate subject to the April 1
increase, therefore inserting a rate of $114 into the tariff rather than $104.
However, this business decision, while conforming to the longstanding intention
of the PWC to increase its rates on April 1, 1979, does not conform to its earlier
intention that a rate of $104 should apply from January 1 to March 31, 1979.
That is so because the PWC is aware that if it wishes to apply the $104 rate
to the period January 1 through March 31, 1979, by means of this special-
docket application, the statute and case law require that it file the $104 rate.?

2 Although the only way in which I beli d it might be possible 1o grant this application with only the $114 rate on fike would
- be if the shipment was received by the carrier at the terminal on or afier April | under the pertinent effective date of rate change
rule, Mr. Griffith, at my request fumished me with evidence that the shipment arrived at the terminal on March 27, 1979. See
Port of San Francisco Fright Consolidation Station receipt No. 13212. Mr. Griffith has coaperated in an effort to give me a full
and completc record even when the evidence does not help his position and has ientiously striven to p de me that the
application should be granted. However, § cannot agree with his arguments and belicve that under applicable principles of law his
only recourse is to persuade the PWC to file the comect, confoeming tariff rate.

lasl ioned in my initial decisi in Special Docket No. 649, the PWC was involved in one of the Mxnoz y Cabrero type
cases in which its application had 1o be denied for failure to file the corect, conforming tariff rate. The case was Henry I. Daly,
inc. v. Pacific Westbound Conference, 17 SRR 1439 (1978), Moreover, in my letier and telephonic conversations with Mr. Griffith
of the PWC, 1 advised him of these cases and the need, in my opinion for PWC to file the $104 rate if it wished to have the
ipplication granted. In fai to Mr. Griffith, I should add that he has the right 1o wge the Commission to reverse or modify
uumycmemmﬂbmdumwwdocmcm(SDNo.631)inwhichanqliwimwuplmd
although the new tariff bad aleo incorpocased a general rate increase into the rate filed, thereby ch ging it from the previous e
whichhldbeenchlmd.Allmenﬁomdinmyiniﬁ;l:hciaiminSpocilIDwkﬂNo.MD,hmm,hdnmnothh
Munoz y Cabrero problem was noted in the decision in SD No. 631. M, . iF appli are allowed 1o change their rates
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ULTIMATE CONCLUSIONS

The application in this case, as in a companion case, Special Docket No, 649,
cannot be granted because of a jurisdictional defect relating to the fact that the
PWC has not filed a new, corrective tariff which publishes a rate which
conforms to the rate which had been quoted to the shipper and had been
unintentionally deleted from the PWC’s republished tariff. This defect is fatal
because the second proviso of section 18(b)(3) and a least five decisions of the
Commission and its administrative law judges emphasize that the new rate
must conform to the earlier quoted or deleted rate. Unless the PWC is willing
to file the quoted and deleted rate of $104 together with a new application,
there simply is no way in which the shipper can be given a refund. The fact that
the shipper will receive no refund though the PWC erred in publishing its tariff
may be unfortunate but the remedy is for the PWC to refile a correct, con-
forming tariff with a new application. Any alternative solution would require
the Commission to disregard the second proviso of section 18(b)(3) and five
decisions arising thereunder so that special-docket applications can be opened
to abuse and unsavory pressures.

Since the shipment sailed on April 6, the PWC can still refile its application
preceded by a correct, conforming tariff at any time up till October 3, 1979,
(180 days after April 6, 1979), in which event its application can be given
favorable consideration if no further errors or defects appear.

The application must therefore be denied.

{S) NormAN D, KLINE
Administrative Law Judge
WASHINGTON, D. C.
August 13, 1979

from those quoted or published earlicr, on which shippers relied, the special-docket procedurs could be open to abuse, for example,
if shippers could insist that carriers file even lower rates than those quoted catlier for retroactive application and refunds in
special:docket cases.
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Docker No, 79-15
WESTINGHOUSE ELECTRIC CORPORATION
V.

SEA-LAND SERVICE, INC.

ORDER
November 20, 1979

This proceeding is before the Commission upon its determination to review
the Order issued by Administrative Law Judge William Beasley Harris, ap-
proving the settlement agreement and discontinuing the proceeding. The pro-
ceeding was initiated by a complaint filed March 12, 1979 by Westinghouse
Electric Corporation alleging that Sea-Land Service, Inc. assessed an unrea-
sonably high rate for a shipment of fluorescent bulbs in violation of section
18(b)(5) of the Shipping Act, 1916 (46 U.S.C. 817).

On March 7, 1977, Westinghouse delivered to Sea-Land in New York City
1875 cartons of fluorescent bulbs weighing 14,628 kilograms and measuring
4,000 cubic feet, to be shipped from New York to Bilbao, Spain. The applicable
tariff was Tariff No. 166, FMC-43 (“U.S. North Atlantic Ports™ to “Ports in
Spain”), and the rate was $27 per 40 cubic feet, for a total charge of $2,700,

On March 18, 1977, Westinghouse delivered to Sea-Land in Houston, Texas
1791 cases of fluorescent bulbs weighing 13,973 kilograms and measuring 3940
cubic feet, to be shipped from Houston to Bilboa, Spain. The applicable tariff
was Tariff No. 233, FMC-105 (“U.S. Gulf Ports” to “Ports in Spain™) and the
rate was $3.70 per cubic foot.'

Westinghouse alleged that the rate charged for this latter shipment was
unreasonably high and violative of section 18(b)(5) of the Act, noting that the
shipments were nearly identical (the latter shipment, in fact, was slightly
smaller), and that the longer distance from Houston did not justify the Guif
rate exceeding by five times the Atlantic rate. Sea-Land denied that the rate
was so unreasonably high as to be detrimental to the commerce of the United
States in violation of section 18(b)(5). By Agreement of Settlement and Mu-

'Or $148 per 40 cubic feet.
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tual Release, filed June 11, 1979, the parties agreed to settle the dispute upon
Sea-Land’s payment to Westinghouse of $4,000, and Sea-Land’s modification
of the Gulf Coast/Spain tariff item “as deemed by Sea-Land to be commer-
cially sound,™

The Presiding Officer concluded that the settlement agreement
does not constitute rebating or the use of unjust or unfair devices which would allow the com-

plainant to obtain transportation at rates below those published in the tariffs, In other words the
settlement itself is proper and does not violate any provision of law.

He noted in addtion that settlements are encouraged by the Commission’s
Rules of Practice and Procedure and the Administrative Procedure Act. The
Presiding Officer granted the parties’ Motion for Approval of the Agreement
of Settlement and Mutual Release, and discontinued the proceeding.

DiscussioN AND CONCLUSIONS

Section 18(b)(5) does not by its terms forbid any specific activity; it is purely
prospective in nature.’ In Federal Maritime Commission v. Caragher, 364
F.2nd 709, 717 (2nd Cir. 1966), the court stated that a carrier could be liable
for penalties under section 18(b)(5) only if it continued to charge unreasonable
rates gfter the Commission determined they were unreasonable. The Caragher
rationale has been applied to awards of reparation as well as to assessment of
penalties. Only after the Commission has determined a particular rate to be
unreasonable under section 18(b)(5) may a carrier’s continued assessment of
that rate be considered a viclation of section 18(b)(5) for which reparation may
be awarded.* In the instant situation, no such determination of a violation has
heretofore been made.

The Commission is then presented with the question whether it may approve
the settlement of a proceeding in which no apparent relief is warranted. It is
clear that no reparations may be awarded in this proceeding, Nor is disapproval
of the challenged rates appropriate; the tariff item has been cancelled by
Sea-Land. The only justification offered for the $4000 payment by Sea-Land
is the avoidance of litigation. Under the circumstances present here, the Com-
mission concludes that the avoidance of such litigation is insufficient to justify
a cash settlement, particularly where, as here, no effective relief is available to
the Complainant. As no other justification has been offered, the settlement is
therefore disapproved, and the proceeding remanded to the Presiding Officer.

THEREFORE, IT IS ORDERED, That the Agreement of Settlement and
Mutual Release of Westinghouse Electric Corporation and Sea-Land Service,
Inc. is disapproved; and

1The sariff item has been cancelled.
* Section 18(b)X5) reads:

The Commission shall disapprove any rate or charge filed by 4 common carrier by water in the foreign commerce of the United
States or conferenco of carriers which, after hearing, it finds 10 be 8o unireasonably high or low as to be detrimental to the commerce
of 1the United Stotes.

! Pacific Westbound Conference—Investigation of Rateés Pertaining fo Wastepaper, 19 S.R.R. 19, 29 (1979); Commodity
Credlt Corp. v. American Export Isbrandisen Lines, Inc., 13 F.M.C. 171, 191 (1972); Valley Evaporating Co. v. Grace Line, Inc.
14 F.M.C. 16, 26-27 (1970).
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IT IS FURTHER ORDERED, That this proceeding is remanded to the
Presiding Officer.
By the Commission,

(S) Francis C. HURNEY
Secretary
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SpeciaL DockeTr No. 666

APPLICATION OF SEA-LAND SERVICE, INC.
FOR THE BENEFIT OF NEW ERA SHIPPING
AS AGENT FOR CENTRAL NATIONAL CORPORATION

ORDER ON REMAND
November 21, 1979

This proceeding was instituted pursuant to section 18(b)(3) of the Shipping
Act, 1916 (46 U.S.C. 817(b)(3)), upon the application of Sea-Land Service,
Inc., for permission to refund and waive a portion of certain freight charges to
Central National Corporation through New Era Shipping Co., Inc., a licensed
independent ocean freight forwarder, as agent for Central National Cor-
poration. Administrative Law Judge Stanley M. Levy served an Initial Deci-
sion on September 5, 1979 granting Sea-Land’s application. Although no
exceptions were filed, the Commission, on its own motion, determined to review
the Intial Decison.

In this case, the evidence presented satisfactorily shows that Sea-Land in-
tended to charge a special rate of $69.00 W for the shipments in question. A
higher rate was inadvertently put into effect when, on January 1, 1979, the
Pacific Westbound Conference (PWC), of which Sea-Land is a member,
republished its tariffs for the exclusive purpose of converting commodity item
numbers to conform to the 1978 edition of Statistical Classification of Domes-
tic and Foreign Commodities Exported from the United States. Because of a
clerical error, the $69.00 special rate was deleted from the republished tariff
resulting in a higher-than-intended rate on the commodity in question.

On March 29, 1979, the PWC filed a corrective tariff reinstating the $69.00
special rate effective March 30, 1979. Based upon this record, the rein-
statement appears to conform to the intended rate level. However, the cor-
rective tariff also adds a provision which is not explained in the record. This
new provision canceled the special rate on the day after it became effective.

It is well settled that a corrective tariff must conform to the tariff originally
intended. Munoz y Cabrero v. Sea-Land Service, Inc., 20 FM.C. 152 (1977).
Here, there is no evidence that the PWC intended to cancel the $69.00 special
rate on April 1, 1979 when, effective January 1, 1979, it republished its tariff


mharris
Typewritten Text
270


APPLICATION OF SEA-LAND SERVICE, INC. 271

(Exhibit No. 2). If, on January 1, 1979, the PWC did not intend to cancel the
$69.00 special rate on April 1, 1979, then the corrective tariff {Exhibit No, 3)
fails to conform to the PWC’s intent and the application must be denied.
Therefore, this proceeding is remanded for additional evidence regarding the
corrective tariff filed by Sea-Land as Exhibit No. 3.

Consistent with Commission policy,* should Sea-Land’s application ulti-
mately be approved, New Era should also be required to certify that it has
remitted to the shipper the refund granted or explain why such remittance has
not been made. New Era should simultaneously certify that it has refunded a
proportionate percentage of brokerage compensation it has received for these
shipments.

One final point raised in the Initial Decision needs to be addressed. The
Presiding Officer stated at page 3 of his decision: “The requested refund and
waiver will apply only to the ocean portion of the through charge.” Although
not incorrect in the context of this refund and waiver, this statement is poten-
tially misleading. The important fact in all special docket applications involving
intermodal rates is that the refund or waiver not affect the land portion of the
through rate.

THEREFORE, IT IS ORDERED, That this proceeding is remanded to the
Presiding Officer for the receipt of evidence regarding the conformity of the
corrective tariff and the issuance of a supplemental Initial Decision consistent
with the directions of this Order.

By the Commission.

(S) Francis C. HURNEY
Secretary

* Application of Sea-Land Service, Inc. For The Benefit Of BDP International, Inc. As Agent For Champion International
Export Corporation, F.M.C. {Special Docket No. 660, November 2, 1979).
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SpecCIAL DOCKET No. 675

APPLICATION OF SEA-LAND SERVICE, INC.
PaciFic WESTBOUND CONFERENCE FOR THE
BENEFIT OF CHURCH WORLD SERVICE

NOTICE OF ADOPTION OF INITIAL DECISION
November 21, 1979

The Commission by notice served October 30, 1979, determined to review
the initial decision of the Administrative Law Judge in this proceeding. Upon
review, the Commission has determined to adopt that decision with the follow-
ing minor clarifications.

The headnote on page 1 and ordering paragraph (B) on pages 4 and 5 of the
initial decision are clarifed to indicate that the ‘authorized waiver is for a
$10,186.37 portion of the $20,655.23 total otherwise applicable to the ship-
ments. The $10,468,86 figure represents the total charge to be assessed under
the rate authorized by this decision.

Applicant shall promptly publish in its appropriate tariff the following
notice,

Notice is given as required by the decision of the Federal Maritime Commission in Special
Docket 675 that effective January 1, 1979 and continving through May 29, 1979, inclusive the rate
on ‘Wheat Flour viz: Durum Flour and Semolina,’ in bags donated for relief or charity is $100.00

W to Manila and $112.00 W to Busan, for purposes of refund or waiver of freight charges, subject
to all other applicable rules, regulations, terms and conditions of said rate and this tariff.

Applicant shall waive charges within 30 days and furnish to the Secretary
within five days thereafter evidence of such waiver along with a copy of the
above described notice.

By the Commission.

(S) Francis C. HURNEY
Secretary
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SPECIAL DOCKET NoO. 675

APPLICATION OF SEA-LAND SERVICE, INC.
PaciFic WESTBOUND CONFERENCE FOR THE
BENEFIT OF CHURCH WORLD SERVICE

Adopted November 21, 1979

Application granted to waive a $10,186.37 portion of aggregate freight charges of $10,468.86
sought to be applied due to administrative error.

INITIAL DECISION' OF WILLIAM BEASLEY HARRIS,
ADMINISTRATIVE LAW JUDGE

This is a proceeding under section 18(b)(3) of the Shipping Act, 1916, and
Rule 92 (special docket applications) of the Commission’s Rules of Practice
and Procedure, 46 C.F.R. §502.92.

The applicant-conference Pacific Westbound Conference who joined in this
application with the carrier-applicant Sea-Land Service, Inc., certifies that the
instant application was mailed at San Francisco, California, August 24, 1979,
to the Secretary of this Commission. It was received in the Office of the
Secretary August 27, 1979. Under Rule 92(a)(3) and such circumstances, said
mailing date is the filing date of this proceeding.

The commodity shipped is given in the application as “Wheat Flour viz:
Durum Flour and Semolina, in bags, donated for relief or charity.” In the
application the date of sailing of the two shipments involved is giver as Febru-
ary 25, 1979, which is within 180 days of the filing of this application. Thus,
the application is filed timely.

On Sea-Land Service, Inc. (Sea-Land), the applicant-carrier’s bills of lading
for each shipment is found:

(1) B/L No. 992-735034 dated February 22, 1979, 988 Bags “All Purpose
Bread Flour” (100 1b. bags) “For Charitable Purposes Only,” by Church
World Service of New York shipped from Seattle on the vessel McLean,
voyage 108W to Inchon. The gross weight was 99,541 Ibs., 45,517 Kgs; meas-
urements 2568.8 cu. ft., 72.70 cbm. Charges of 72.70 M? at $133 per cbm =

* This decision will become the decision of the Commission in the absence of review thereof by the Commission {Rule 227, Rules
of Practice and Procedure, 46 C.F.R. §502.227).
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$9,669.10, AB 72,70 M? at 6.00 cbm = $436.20. CY 72.70 M at 6.50 per cbm
= $472.55. Total charges = $10,577.85.

(2) B/L No. 992-735030 dated February 22, 1979, 996 Bags “All Purpose
Bread Flour” (100 Ibs, bags) “For Charitable Purposes Only” shipped by
Church World Service from Seattle to Manila on vessel McLean 108W, gross
weight 100,347 lbs., 45,517 Kgs; measurements 2589.6 cu. ft.; 73.29 cbm. OF
73.29 M3 at $131.00 per cbm = $9,600.99. CY 73.29 M’ at $6.50 per cbm =
$476.39. Total = $10,077.38.

The total charges for the two were $20,655.23 (B/L 992-735030 charge was
$10,077.38 and B/L 992-735034 charge was $10,577.85).

Both shipments, one destined to Manila and other destined to Inchon, Korea,
via Busan, sailed in the vessel McLean, Voyage 108W on February 25, 1979.
The rate applicable at the time of shipment according to the application was
to Inchon, Korea, $133.00 per cubic meter and to Manila, $131.00 per cubic
meter, plus outport rate of $6.00 per ton as freighted. The bills of lading were
rated on the basis of Cereal Grains per Item 001-0700-00 in Pacific West-
bound Conference Local and Overland Freight Tariff No. 11, FMC-19, 2nd
Revised Page 214, effective January 1, 1979 (Exh. No. 7, page | of 2 attached
to application). _

Sea-Land is a member of the Pacific Westbound Conference (PWC). PWC
published rates to Far Bast destination on: Wheat Flour (except Meal and
Groats) in Bags—Donated for Relief or Charity in Item 046-0110-03 on 8th
Revised Page 218 of its Local and Overland Freight Tariff No. 5, FMC-13,
effective November 29, 1978 (Exhibit No. 1 attached to application). The rate
to Manila was $100.00 per ton (w) and the rate to Busan, Korean, was $112.00
per ton (w). Effective January 1, 1979, the PWC republished its Tariff No. 5
as Tariff No. 11, FMC-19. This is the rate sought to be applied in this
proceeding, i.c., $100.00 per 1,000 kilos as to B/L No. 992-735030 and
$112.00 per 1,000 kilos plus outport rate of $6.00 per 1,000 kilos as to B/L
No. 992-735034, The charges then would be as to B/L 992-735030 $4,847.56
and as to B/L 992-735034 $5,621.30, a total of $10,468.86, which subtracted
from the total charges of $20,655.23 would leave aggregate charges of
$10,186.37 to be waived.

In its republishing of its Tariff No. 5 as to Tariff No. 11, FMC-19, it was
PWC’s intention to reissue its Local and Overland tariff to conform to the new
1978 Edition of Schedule B Commodity Classification and at the same time
eliminate those commodities having very low movement. Due to an adminis-
trative oversight, the rates for large movements of Wheat Flour, viz: Durum
Flour and Semolina donated for relief or charity were not carried forward and
did not become effective until after the shipments had been made. Upon
discovery of the error, the PWC issued 3rd Revised Page 219A effective
May 30, 1979, to correct the omission by publishing a new commodity item
131-4010-04 (R) Wheat Flour, viz: Durum Flour and Semolina in Bags at the
rate levels of $100.00W to Manila and $112.00W to Busan which had pre-
viously been in effect.
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DiscussioN AND CONCLUSIONS

In addition to the above information in support of this application for waiver,
the applicants also asserted there are no other special docket applications or
decided or pending formal proceedings involving the same rate situation. It is
also asserted that there are no other shipments of other shippers of the same
or similar commodity which (a) moved via applicants during the period of time
beginning on the day the bills of lading were issued and ending on the day
before the effective date of the conforming tariff and (b) moved on the same
voyage of the vessel carrying the shipments decided above.

The administrative error on the part of the Pacific Westbound Conference,
which resulted in a delay in publication of an existing rate into a new tariff was
corrected.

In view of the applicants’ explanation and information supplied herein and
section 18(b)(3) of the Shipping Act, 1916, and Rule 92 of the Commission’s
Rules of Practice and Procedure, 46 C.F.R. § 502,92, the Presiding Adminis-
trative Law Judge finds and concludes there was an error of an administrative
nature; that the requested waiver will not result in discrimination among
shippers; that the circumstances herein comport with the special docket re-
quirements and that the application should be granted.

Upon consideration of the above and for the reasons given, the Presiding
Administrative Law Judge finds and concludes, in addition to the findings and
conclusions hereinbefore stated:

(1) The application was filed timely.

(2) There was filed with the Commission, prior to this application, an
effective tariff setting forth the rate on which the waiver would be based.

(3) There was an error of an administrative nature which resulted in the
necessity for waiver.

(4) The waiver requested will not result in discrimination as between
shippers.

(5) The application for waiver should be granted.

Wherefore, it is ordered that:

(A) The application be and hereby is granted.

(B) Sea-Land Service, Inc., and Pacific Westbound Conference are granted
permission to waive a $10,186.37 portion of aggregate freight charges of
$10,468.86 sought to be applied for the benefit of Church World Service, the
shipper herein of Wheat Flour, vizz Durum Flour and Semolina, in Bags,
Donated for Relief or Charity.

(C) Appropriate notice of this proceeding shall be published in the appropri-
ate tariffs.

WILLIAM BEASLEY HARRIS

(S) Administrative Law Judge
WASHINGTON, D.C.
September 21, 1979



276
FEDERAL MARITIME COMMISSION

DockKeT No, 79-55
MATSON NAVIGATION COMPANY—PROPOSED BUNKER
SURCHARGE IN THE HAWAII TRADE

REPORT AND ORDER ADOPTING INITIAL DECISION

This proceeding was instituted by an Order of Investigation and Hearing of
the Commission served May 25, 1979, to determine the lawfulness of a 4.43%
bunker surcharge filed by Matson Navigation Company. The surcharge be-
came effective May 30, 1979 and although scheduled to expire in 120 days was
superseded by a 5.90% surcharge effective: August 25, 1979, which was made
the subject of a separate Commission investigation in Docket No. 79-84. The
fuel surcharge applied to all of Matson’s tariff commodities with the exception
of bulk sugar and molasses from Hawaii to the continental United States,
which move under specially negotiated rates. It is this difference in treatment
of fuel costs that prompted the Commission to institute this investigation.
Specifically, the Commission put at issue:

1. The proper method of allocating Matson’s increased fuel costs to the tariffs
affected by the proposed bunker surcharge; and

2. Whether the proposed bunker surcharge is unjust, unreasonable, or other-
wise unlawful in that it will provide Matson with an amount in excess of its
increased fuel costs.

Matson was named Respondent in this proceeding and two of Matson’s
shippers, Oscar Mayer & Co., Inc. and George A. Hormel & Co. were named
Protestants. The Commission’s Bureau of Hearing Counsel was also made a
party. The State of Hawaii intervened. Documentary submissions were re-
ceived by Administrative Law Judge Norman D. Kline and an evidentiary
hearing was held on July 23, 1979. Further written submissions were received
and made a part of the record and an Initial Decision was issued by the
Presiding Officer on September 21, 1979. Exceptions to that decision were filed
by Respondent, Protestants and Hawaii. Replies to the Exceptions were filed
by Matson and Hearing Counsel.

The Initial Decision found the surcharge unreasonable to the extent it ex-
ceeded 4.24%. In reaching this finding, the Presiding Officer rejected -the
methodology utilized by Matson in computing the instant surcharge and
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adopted that advanced by the Commission’s staff as being the most reason-
able.' The Presiding Officer also rejected Protestants’ split-voyage accounting
methodolgies as having been disposed of in prior Commission proceedings as
well as by Commission General Order 11 (G.O. 11). Hawaii’s revenue pro-
jection methodology was dismissed as unreliable and its actual experience data
was largely rejected save for the data regarding base fuel costs. Finally, the
Presiding Officer held that Matson’s collection of excess revenues derived from
the levying of the 4.43% surcharge could be adequately remedied by applying
such excess past recoveries against current fuel costs in any future surcharge
(Commission Form FMC-274).2

Hawaii’s only exception to the Initial Decision is procedural and concerns the
modification of initial projections of the carrier with subsequent data of actual
experience. It alleges that the Presiding Officer should have based his decision
on the submissions of current operational data compiled as of the date of the
evidentiary hearing, and in any event should have relied on the data available
at the time the direct exhibits of all parties were submitted.

Oscar Mayer’s exception advances three arguments: (1) vessel operating -
expenses must be allocated to segments of a voyage, i.e., spht-voyage account-
ing;’ (2) interpreting G.O. 11 to require round-trip accounting is contrary to
the requirements of section 16 of the Shipping Act, 1916 because an unfair
portion of expenses would be allocated to headhaul cargo; and (3) such an
interpretation is also contrary to the public interest in that it allows carriers to
set commodity rates without regard to the costs of service.

Matson’s exceptions reargue its position that the allocation of fuel costs in
the Hawaii trade is fair and reasonable and should not be disallowed in favor
of the arbitrary allocation methodology advocated by the Commission’s staff.
Matson contends that it is not seeking an excess recovery of fuel costs, and
advises that if the Initial Decision is adopted, it will renegotiate the sugar and
molasses carriage contracts to remove the fuel escalation clauses and apply
Domestic Circular Letter 1-79 procedure to these commodities. This will
allegedly result in these commodities paying less fuel costs and the balance of
general cargo paying more.

Hormel excepts to the finding that the procedure prescribed in Domestic
Circular Letter 1-79 will automatically adjust the overrecovery of fuel costs in
future bunker surcharges. It is argued that Matson will attempt to levy the
revenue deficits on general cargo shippers and that the Commission should
order Matson to recover this shortfall from the sugar and molasses shippers
who have heretofore enjoyed a preferential and prejudicial allocation of fuel

' Matson calculated the cost of unanticipated fuel price increases, from which it subtracted the amount of recovery under the
sugar and molasses fuel escalation clauses and assessed the remainder to gcneml ©argo on a p of )i d basis.
The Commission’s staff, on the other hand, alk d the i d fuel costs b bulk sugar and molasses and general cargo
on 4 measurement ton basis, and charged general cargo its share of these costs on a revenue-collected basis, leaving the remaining
fuel costs to be either recouped by the sugar and molasses fugl escalation clauses or absorbed by Matson.

*The filing date of this surcharge, April 30, 1979, preceded the effective date of Domestic Circular Letter 1-79, June 6, 1979.
However, this surcharge was filed pursuant to Special Permission Nos. 6312 and 6313 which closely paralie] the Circular Letfer.
Also, all subsequent Matson surcharges will be subject to the requircments of the Circular Letter and not the Special Permission.

* Aicea Steamship Co., Inc.—General fncrease in Rates in the Atlantic-Gulf Puerto Rico Trade, 9 F.M.C. 220 (1966) is cited
in support of this propasition.
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costs resulting from the contractual fuel escalation clauses negotiated with
Matson.

In its reply to exceptions Matson contends that: (1) Hormel's exceptions go
beyond the scope of this proceeding; (2) Matson is precluded by Commission
regulation from utilizing split-voyage accounting; and, (3) Matson’s original
data should be utilized in determining the reasonableness of its surcharge.

In its reply to exceptions, Hearing Counsel takes the position that: (1) Mat-
son’s “reasonable results” argument and its stated intended treatment of bulk
sugar and molasses, should the Initial Decision be adopted, do not justify its
unreasonable methodology; (2) Hawaii's procedural suggestions are un-
workable; (3) Hormel’s refund request is beyond Commission authority al-
though a section 22 complaint would lie; and (4) Oscar Mayer’s views on split
voyage accounting and the percentage of revenue methodology of the Domestic
Circular Letter are contrary to the Commission’s regulations.

DISCUSSION
1. Data Submission

Reliance on the submission of current operational data collected after an
investigation is ordered, as suggested by Hawaii, although theoretically appeal-
ing, fails to take into consideration the time limitation imposed by P.L. 95-475
on proceedings under section 3 of the Intercoastal Shipping Act. There is no
allegation of a denial of due process with the procedure followed in this
proceeding. The procedural methodology in this case was fair, reasonable and
fully complied with the intent of Congress in enacting P.L. 95-475. Moreover,
it follows Commission policy established prior to the implementation of P.L.
95-475. See Matson Navigation Company—Rate Increases, 18 SR.R. 1441,
1444((1978)); TMT Corp.—General Increase in Rates, 18 S.R.R. 1374, 1375,
n. 4 (1978).

2. Split-Voyage Accounting

The arguments advanced by Protestants in favor of split-voyage accounting
and the allocation of expenses on that basis are not convincing. The Presiding
Officer was correct in his interpretations of Alcoa, supra, the Commission’s
G.0. 11 and the fundamental transportation economic principles applied to this
proceeding. In an imbalanced trade-such as is the case with the Hawaii trade,
a significant portion of the backhaul leg expenses must be allocated to headhaul
cargo. Splitting the voyage expenses would impose transportation costs on
backhaul cargo directly related only to the headhaul movement. Moreover, this
approach would have an adverse effect on the economic viability of not only the
carrier and the backhaul shippers but also on the economy of the State of
Hawaii generally,

Qscar-Mayer's exceptions, however, do raise, albeit indirectly, a significant
issue regarding Matson's overall rate structure. The pricing system in the
Hawaii trade does appear to differentiate in favor of backhaul cargo based
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upon value-of-service principles at the expense of headhaul cargo. See, i.e.,
Matson Navigation Company—Increased Rates, 18 SR.R. 649, 657 (1978).
However, such rate differentiation has been held to be lawful by the Commis-
sion based upon traditional transportation economic theory, /d. But, in any
event, these considerations are beyond the scope of this proceeding as defined
in the Order of Investigation.

3. Fuel Cost Allocation

The Initial Decision correctly finds that the most fair and reasonable method
of allocating increased fuel costs between general cargo subject to a bunker
surcharge and cargo subject to a specific fuel cost escalation clause is on the
basis of respective measurement tons carried under the tariff provisions. Under
this methodology the two types of cargo bear their fair share of the fuel costs
as determined by sound cost of service principles.

Matson advises, however, that if the staff’s methodology is adopted by the
Commission, it will cancel the fuel escalation clauses applicable to bulk sugar
and molasses and apply a surcharge as constructed in Domestic Circular Letter
1-79. This will result in those cargoes bearing an even smaller proportion of the
total fuel costs than was required by the escalation clauses and impose an even
greater burden on general cargo.

While the Initial Decision is equitable and reasonable, based upon the
primacy of cost of service principles in fuel surcharges, unless the surcharge
assessment mechanism contained in Domestic Circular Letter 1-79 is modified
to reflect these principles, the intended result of this methodology can casily be
frustrated in the future. The Domestic Circular Letter was promulgated on an
emergency basis under crisis conditions. Under the circumstances the Commis-
sion could not reasonably anticipate all the potential operational difficulties
that might arise with the application of the requirements of the Circular Letter.
It is not surprising, therefore, that the application of the Circular Letter has
shown a need for some revisions. Accordingly, while the Initial Decision in this
case will be adopted, the Commission will undertake a review of the Domestic
Circular Letter to determine what revisions may be necessary to bring the
surcharge assessment procedures established in that Circular Letter in line with
the principles enunciated in this decision.

4. Remedies

The Initial Decision relies completely on the mechanism provided in Domes-
tic Circular 1-79 to adjust the “excess recovery” of fuel costs from com-
modities subject to this bunker surcharge. This will require Matson to absorb
$42,860 in fuel costs by applying these funds to future fuel costs and propor-
tionally reducing the level of subsequent surcharges. As discussed above, the
assessment mechanism for such surcharges will have to be modified to some
extent to ensure the effectuation of this intended result.

While Hormel’s concern that Matson will attempt to evade the effects of this
decision by imposing these costs on general cargo shippers is well founded in
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light of its exception, the Commission can only deal with the specific actions
actually presented in this case and cannot order any further remedies solely on
the basis of such vague concerns of anticipated actions,

In any -event, Hormel’s suggestion that Matson be required to assess the
misallocation of fuel costs against the bulk sugar and molasses shippers must
be rejected as beyond the Commission’s statutory authority. Similarly, because
the excess fuel cost recovery in this case will be absorbed by Matson in
succeeding surcharges, these funds could not thereafter be awarded in a section
22 complaint case as suggested by Hearing Counsel.

THEREFORE, IT IS ORDERED, That the Initial Decision issued in this
proceeding is adopted, and

IT IS FURTHER ORDERED, That the Exceptions to the Initial Decision
of Matson Navigation Company, Oscar Mayer & Co., Inc., George A. Hormel
& Co. and the State of Hawaii are denied, and

IT IS FURTHER ORDERED, That this proceeding is discontinued.

By the Commission.*

(S) Francis C. HURNEY
Secretary

*Commissioner Leslie Kanuk will izsuo a separate opinion.
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DoOcCKET No. 79-55

MATSON NAVIGATION COMPANY—PROPOSED BUNKER
SURCHARGE IN THE HAwWAIl TRADE

Adopted November 23, 1979

Respondent Matson Navigation Company filed a 4.43 percent fuel surcharge effective May 30,
1979, later canceled by a 5.90 percent surcharge on August 25. Matson’s original evidence,
as adjusted to extract foreign cargo, supports 4.39 percent as reasonable. Hearing Counsel’s
evidence shows 4.32 percent while the State of Hawaii shows 3.87 percent. It is held that:
(1) Hearing Counsel’s data, with a slight adjustment, are the most reasonable approximation
of costs, being based upon accounting methodologies supported by law and General Order 11.
(2) Matson’s allocation methodology using special sugar and molasses contracts is not shown
to be reliable or valid.

(3) The State’s position that any evidence showing later data should be introduced at any
time to decide these expedited rate cases would frustrate the purposes of P.L. 95-475. Matson
is entitled to rely upon its original evidence subject to reasonable corrections to eliminate
errors in methodology, errors caused by oversight, or to incorporate obviously more reliable
evidence.

(4) The State’s later evidence, presented as an attachment to its posthearing brief, is untested,
unexplained, relies on different time periods, and cannot therefore be found to be reliable in
this proceeding.

(5) Any errors in forecasting or in data can be compensated by later adjustments according
to the Commission’s Form FMC-274.

(6) Protestants, two meat shippers, advocate totally different and unsound split-voyage ac-
counting methodologies, fail to appreciate that G.O. 11 corrects any unfair allocation of costs
among domestic shippers, and fail to establish that the percentage per revenue form of
surcharge is unreasonable.

(7) Hearing Counsel’s and the staff’s evidence, as adjusted to utilize more reliable evidence
of base fuel cost, shows that the allowable surcharge was 4.24 percent. This later evidence
comports with FMC Form-274 and is admittedly more reliable.

David P. Anderson and Peter P. Wilson, for respondent Matson Navigation Company.

Wayne Minami, Lance Inouye, Barry M. Utsumi, and R Dennis Chong, for intervener State of
Hawaii.

John D. Kratochvil, for protestant Oscar Mayer & Co.

Harold M. Finch, for protestant George A. Hormel & Co.

John Robert Ewers, C. Douglass Miller and Charles C. Hunter, as Hearing Counsel.
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INITIAL DECISION' OF NORMAN D. KLINE,
ADMINISTRATIVE LAW JUDGE

This is an investigation begun by the Commission by its Order served
May 25, 1979, to determine the lawfulness of a 4.43 percent bunker surcharge
which was filed by respondent Matson Navigation Company- (Matson) on
April 30, 1979, as amendments to several of its tariffs. The surcharge became
effective on May 30, 1979, and was supposed to expire in 120 days. However,
the surcharge expired effective August 25, 1979, with the filing of another
surcharge in the amount of 5.90 percent, which is under investigation in
another proceeding, Docket 79-84, Matson Navigation Company Proposed
5.90 Percent Bunker Surcharge Increase in Tarlffs FMC-F Nos. 164, 163,
166, and 167, Order of Investigation, August 24, 1979. The situation giving
rise to this proceeding is described in greater detail as follows.

BACKGROUND TO THE PROCEEDING

The subject 4.43 bunker surcharge was filed as amendments to four of
Matson's tariffs, FMC Nos. 164, 165, 166, and 167. These tariffs name com-
modity rates on non-containerizable and containerizable cargoes moving be-
tween Pacific Coast ports and the State of Hawaii and for forest products and
related articles from Portland, Oregon, and Seattle, Washington, to ports in-
Hawaii, Since the 4.43 percent surcharge cancelled a previous surcharge in the
amount of 3.54 percent which had been in effect since May 7, 1979, the effect
of the new surcharge was to increase rates in the amount of .89 percent (4.43
less 3.54). The significance of this fact is that the Commission is not treating
the subject surcharge as a so-called “general rate increase™ as that term is
defined in the amendments to the Intercoastal Shipping Act, 1933, enacted by
P.L. 95-475, and the pertinent Commission regulations, General Order 11, 46
C.F.R. §512, and Rule 67, 46 C.F.R. §502.67. Accordingly, among other things,
the proceeding is conducted under procedures governing non-general increases
in rates with different consequences, such as the fact that the Commission
cannot order refunds to shippers with interest as now provided in section 4 of
the 1933 Act if it finds the surcharge to be unreasonable and excessive, and the
carrier was not required to file the increase on 60-days’ notice.

Although the surcharge applied to most of Matson’s commodity rates, it did
not apply to two of Matson’s tariffs (No. FMC-F No. 168 and FMC-F No.
169). These two tariffs name rates for the carriage of raw sugar in bulk from
Hawaii Ports to Crockett, California, and for molasses in bulk from Hawaii to
Pacific Coast Ports. The reason why the across-the-board percentage surcharge
did not apply to these two tariffs is the fact that they contain escalator clauses
which increase or decrease rates published therein by a certain amount of cents
per ton for each percentage increase in fuel cost, This particularized treatment
of sugar and molasses under the escalator clauses is the product of negotiations
between Matson and sugar and molasses shippers and has created one of the

! Thia decision will b the decision of the C imion in the at of review thereof by the Commission (Rule 227, Rules
of Practice snd Procedure, 46 C.F.R. $502.227).
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major issues in this case, as I discuss befow. The 4.43 percent surcharge,
furthermore, is the third of five surcharges which Matson has effectuated this
year. The first surcharge in the amount of 1.68 percent became effective on
April 4, 1979; the second (3.54 percent) became effective on May 7, 1979; the
subject surcharge (4.43 percent) became effective on May 30, 1979; the fourth
(5.90 percent) became effective on August 25, 1979. This surcharge, as well as
the previous 4.43 percent one, is under investigation in Docket No, 79-84, as
mentioned. Finally, a fifth surcharge in the amount of 6.66 percent has been
filed to become effective on October 1, 1979.

The subject surcharge was filed on April 30, 1979, with supporting data
provided by Matson. The filing triggered two protests which were filed by two
shippers of meat and meat products, Oscar Mayer & Co., Inc., and George A.
Hormel & Co. These protestants claimed that the 4.43 percent surcharge was
unjustified, unreasonable, and inflationary, among other things, and should be
ordered cancelled or at least suspended and investigated. The filing also pro-
voked a reaction from the Commission’s staff which took exception to Matson’s
methodology in respect to its treatment of sugar and molasses when calculating
the amount of surcharge that should be assessed shippers of other commodities,
The staff advocated the use of a measurement ton allocation methodology
which it believed to be authorized by the Commission’s General Order 11, 46
C.F.R. §512, a methodology which Matson did not employ. The need to resolve
this conflict in methodology was apparently a major factor in persuading the
Commission to begin this formal investigation.

As a result of the protests and the methodological dispute between Matson
and the Commission’s staff, the Commission launched this proceeding on
May 25, 1979, stating that it believed a hearing to be necessary “in order to
resolve the issues specified in the second ordering paragraph below in order to
determine whether the general rate increase (sic) is unjust, unreasonable or
otherwise unlawful under section 18(a) of the Shipping Act, 1916 and sections
3 and 4 of the Intercoastal Shipping Act, 1933.” See Order at 2. The Commis-
sion further narrowed the issues by stating that the proceeding was to be
limited to the following areas:

1. The proper method of allocating Matson’s increased fuel costs to the
tariffs affected by the proposed bunker surcharge; and

2. Whether the proposed bunker surcharge is unjust, unreasonable, or other-
wise unlawful in that it will provide Matson with an amount in excess of
its increased fuel costs.

As is usually the case, these two ultimate issues have generated a number of
subsidiary issues. For example, the effect of the Commission’s Domestic Circu-
lar Letter No. 1-79, effective June 6, 1979 (44 Fed. Reg. 32369; 19 SRR 406),
ie., after the filing of the subject surcharge which establishes certain pro-
cedures and reporting forms (FMC-274 and 275) has been the subject of
dispute among the parties. More particularly there is disagreement as to
whether the provision for overrecovery by a carrier makes the methedology
issue unnecessary to resolve. Furthermore, there is also disagreement as to the
propriety of using certain means and dates to calculate increased fuel costs
which would reduce the 4.43 percent surcharge because of the fact that these
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means and dates were first enunciated in Domestic Circular Letter 1-79 and
Form FMC-274, both of which were not in effect at the time Matson prepared
its calculations and justifications for the surcharge. Another dispute- involves
the use of later data prepared by the State of Hawaii, whose petition for
intervention, dated June 12, 1979, was granted by my order on June 21, 1979.
The use of such data would serve to reduce the allowable surcharge from
4.43 percent to 3.87 percent if accepted. However, both Matson and hearing
Counsel believe that the use of later data or methodologies which-Matson could
not be expected to utilize or to anticipate leads to inequities. Finally, protestants
Oscar Mayer and George Hormel raise novel issues of methodology involving
a totally different means of apportioning fuel costs between the westbound leg
- of the Hawaiian trade and the eastbound leg, as well as contending that the
different treatment afforded sugar and molasses shippers under the negotiated
contracts and escalator clauses is unjustly preferential and discriminatory.
These issues will be described in greater detail below.

PROCEDURAL DEVELOPMENTS

Since the investigation is governed by Rule 67 (46 C.F.R. §502.67) under
the provisions relating to non-general rate increases, the parties were instructed
to exchange their written cases with underlying workpapers no later than 20
days after May 30, 1979, the effective date of the subject surcharge. The
hearing was to close no later than July 29 (60 days after the effective date of
the surcharge) and my initial decision was ordered to be served 60 days
thereafter (September 27, 1979). A slight delay ensued ‘as a result of the filing
of a motion to dismiss by Matson. Matson filed its motion on June 7, 1979, in
the belief that this proceeding would become moot because of its filing of a new
surcharge and its willingness to utilize the methodology advocated by the
Commission’s staff and Hearing Counsel in order to effectuate a settlement.
When the filing of the new surcharge on June 5, 1979, scheduled to become
effective in early July, was rejected for technical reasons and Hearing Counsel
as well as other protestants opposed dismissal, Matson withdrew the motion,
See Notice of Withdrawal of Motion to Discontinue, June 21, 1979. Under a
revised procedural schedule which was necessitated by the pendency of the
motion and possibility of settlement, the parties exchanged their cases on
June 27, prehearing statements and supplemental exhibits on July 6, and a
prehearing followed by a hearing occurred on July 23, 1979. Further evidence
necessary to complete the record was furnished by Matson and Hearing Coun-
sel in response to my instructions and requests of the State of Hawaii by early
August, See Admission of late-filed Exhibits, August 8, 1979. The parties filed
their opening briefs on August 3 and reply briefs on August 15, 1979. See
Notice of Post-Hearing Briefing Schedule, July 25, 1979.

FiNDINGS OF FACT

Because the facts in this case are so interwoven with the issues and discussion
of applicable law, it is more appropriate to set them forth in the discussion and
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resolution of the issues. However, for a good general summary of critical facts
those proposed by Hearing Counsel in their Opening Brief, with some
modifications, should be consulted.? However, since the issues are somewhat
technical and complex, the basic facts can perhaps be better appreciated after
discussion and resolution of the issues.

DIsSCUSSION AND CONCLUSIONS
The Methodology Issue

The two ultimate issues as framed in the Commission’s Order are:

(1) What is the proper methodology to be used in allocating Matson’s
increased fuel costs to shippers utilizing the four non-sugar and molasses tariffs
cited above; and

(2) Will the subject surcharge provide Matson with an amount of revenue
in excess of its increased fuel costs and thereby be unjust, unreasonable, or
otherwise unlawful?

These two issues, as I have indicated, lead to a number of subsidiary issues
dividing the parties. Because of the time constraints imposed by the amend-
ments to the Intercoastal Act, 1933, as effectuated by P.L. 95-475, and the
pertinent regulations, it is necessary to decide these complex issues expedi-
tiously and it is impossible to consider and explore their many complexities and
nuances at a more leisurely pace. In order to expedite the process and get
directly to the essence of these issues, I believe the tables set forth below in this
decision will be helpful since they will graphically illustrate the differences
among the parties and facilitate an understanding of the issues.

As Matson has stated in its reply brief at page one, no party opposes in its
entirety the imposition of the 4.43 percent surcharge under investigation. No
party has disputed the fact that Matson has endured continual increases in
costs of fuel for which its normal rate structure is not designed and that Matson
has consequently been forced to resort to periodic rate adjustments in the form
of surcharges in an effort to recover these uncontrollable costs. The objective
of all the parties is not to deny Matson a fair and reasonable means of recovery
but to determine what is a fair and reasonable means of recovery and how is
it to be determined. On the means to devise a recovery and on the estimated
results of the recovery the parties divide. Thus, Matson calculates that it
needed 4.39 percent, after making adjustments to exclude foreign cargo (a
concession from 4.43 which it originally advocated). Hearing Counsel (and
perhaps George A. Hormel) and the Commission’s stafl believe that Matson
only needed a 4.32 percent surcharge. The State of Hawaii believes only
3.87 percent was necessary. Oscar Mayer believes Matson has failed to justify
anything near 4.43 percent because of its failure to assess eastbound shippers
more equally in relation to westbound shippers.

In a nutshell, Matson, Hearing Counsel, and the state utilize the same simple
ultimate formula to determine the permissible level of surcharge. Very simply,

? As will be apparent, however, I do not agree with Hearing Counsel's pasition that base unit cost of fuel should be $10.48 as
proposed by Matson,
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they estimate the amount of additional fuel costs which Matson is entitled to
recover by a surcharge. Then they estimate the revenue which Matson should
derive during that period of time which the surcharge was to be in effect. The
first figure (estimated costs) divided by the second (estimated revenue) gives us
the percentage for the surcharge. In calculating these basic figures, these three
parties began with Matson’s estimate of $2,928,156 as additional fuel costs for
the four-month period (May 30 through September 30, 1979). Then each of
the parties reduced that estimated figure by using different methodologies and
applied the reduced figures representing their estimates of fuel costs against
their own calculations of estimated revenue. In large measure, Hearing Coun-
sel and Matson agree on basic figures but disagree on one area of allocation
methodology. The State departs from both Hearing Counsel and Matson
substantially by using different data as well as its own methodologies. The
following table shows the basic figures and will aid in understanding the nature
of the dispute.

BasIC FIGURES USED To DERIVE THE PARTIES
RECOMMENDED SURCHARGE PERCENTAGES

$2,928,156—Matson’s original estimated additional fuel costs reduced as
follows:

Matson Hearing Counsel Hawali
$ 2,792,984 $ 2,749,538 $ 2,557,493
Estimated revenue base:
$63,617,200 $63,617,200 $66,000,000
Resulting surcharge by dividing reduced rates by revenue base;
4.39% 4.32% 3187%

The key to understanding the nature of the disputes among the three parties
whose figures are shown in the above tables is a more detailed explanation
showing how they each reduced Matson’s originally proffered figures esti-
mating additional fuel costs and how they changed the estimated revenues
(actually only the State disputes Matson’s estimated revenue figure). These
changes are the result of different methodologies used to allocate the portion
of fuel costs that should be borne by non-sugar and molasses shippers. Matson
and the State choose to deduct revenue derived from sugar, molasses and
foreign cargo from the original figure and use the remaining net figure as the
numerator in their formula.’ Hearing Counsel and the Commission’s staff use
the measurement ton ratio to deduct that portion of the gross figure represented
by the measurement tons of sugar, molasses, and foreign cargo. The State also
arrives at its net figure of recoverable fuel costs by modifying the unit costs of
fuel and estimated barrel consumption, modifications which Hearing Counsel
and the Commission’s staff do not support. Finally, the State changes the
estimated revenue figure by use of different data.

? However, even the State and Matson use the measurement ton ration methodalogy to exclude foreign cargo moving to the
Mershall Islands,
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In additton to the issues regarding the use of the contractual recovery for
sugar and molasses rather than the measurement ton ratio advocated by Hear-
ing Counsel and the Commission’s staff, there is a fundamentai issue arising
out of the fact that the State has introduced data submitted in connection with
later increases and later methods of calculation which were not made manda-
tory by the Commission at the time Matson prepared its written justification
for filing on April 30, 1979. Both Matson and Hearing Counsel believe that it
would be inequitable to impose upon Matson changes resulting from later data
and methods when Matson had followed staff directions consistently and had
relied upon them in filing not only the subject 4.43 percent surcharge but two
previous surcharges this year which were not investigated. The State, however,
argues that [ and the Commission can rely upon methodological refinements
and facts which were not available when Matson submitted its justification on
April 30 and that we should consider all relevant and properly noticeable facts
available prior to decision. Furthermore, the State argues that in calculating
base unit fuel cost, we are free to use the methodology enunciated in the
Commission’s Domestic Circular Letter 1-79 because it is more reasonable
than Matson’s calculation regardless of the date of issuance of that Letter.

Of the three calculations of additional fuel costs, estimated revenue, and
recommended permissible levels of surcharge, I find that the most reasonable
approximation is that of Hearing Counsel and the Commission’s staff.* Hear-
ing Counsel’s calculations are not only based upon reliable evidence for the
most part but they correct a basic flaw which affects both Matson’s and the
State’s calculations, namely, the device of allocating the burden of surcharge
to non-sugar and molasses shippers by the use of the escalator clauses in the
special sugar and molasses contracts.

The first ultimate issue in this case and indeed perhaps the major reason for
the case is the question whether Matson’s (and now the State’s) allocation
methodology is proper rather than that advocated by Hearing Counsel and the
staff, For a number of reasons, [ find that the stafl’s methodology is indeed
more proper. It is firmly rooted in long-standing procedures established by the
Commission’s General Order 11, 46 C.F.R. §512, It recognizes that the addi-
tional fuel costs are joint costs which must be shared by all shippers on the same
vessel in an across-the-board fashion, It recognizes the relationship between
tons carried and additional costs of fuel. It avoids the pitfalls of utilizing special
types of recovery for particular cargoes which appear to be discriminatory or
preferential and were based upon negotiations which establish no such clear
relationship between fuel costs and rate increase. It avoids argument over how
much recovery should be calculated under the sugar-and molasses escalator
clauses (which the State’s calculations create by inflating Matson’s figures for
such recovery). Finally, it corrects the effect of the use of the special sugar and
molasses contracts by ensuring that all shippers will bear an even share of
additional fuel costs based upon number of tons carried rather than relying
upon the guesses of Matson and the sugar-molasses shippers as to how much
additional revenue they should contribute in case of sudden increases in fuel

*1 do, however, make one adjustment to Hearing Counsel's calculations relating to M 's base unit cost of fuel, as I discuss
later,
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costs based upon a formula in special contracts whose derivation is unknown,
Ironically, although the State’s calculations use the Matson methodology of
subtracting additional sugar and molasses revenue under the contracts to derive
net additional fuel costs allocated to other shippers, even the State, in its brief,
supports Hearing Counsel and the staff’s method, stating:

The State of Hawaii agrees with Hearing Counsel that measurement. ton basis for allocating fuel
costs is preferable to the use of contract fuel escalation provisions. The use of the measurement

ton as a neutral variable removes an unnecessary, and unwarranted, challenge to the equitability
of the allocation.

Hawaii, Opening Brief at 16.

Moreover, even Matson as well as the State have swung over to the mea-
surement ton allocation method when removing foreign (Marshall Islands)
cargo from the calculations to determine the portion of costs to be allocated to
domestic shippers.

The entire allocation issue between sugar/molasses and general cargo ship-
pers should have been unnecessary as Hearing Counsel note in their reply brief.
It would have been far more simple and proper for all Matson’s domestic
shippers to bear the additional fuel costs evenly according to the volume of tons
they shipped and allocation should only have been necessary to break out the
minuscule portion of cargo which Matson carries to the Marshall Islands,
which amounts to only .78 percent of all measurement tons carried by Matson
from June through September 1979. Matson Reply Brief at 3. However, as
Matson itself acknowledged in its opening brief:

(Df there were no fuel oil cost escalation provisions in Matson’s molasses and sugar freight

agreements and they were subject instead to the same bunker surcharges as all other commodities,
there would be no allocation issue.

It is my opinion that any evidence or methodology presented by any party
which is based upon reason, precedent, or some other test of reliability, should
be accepted unless those parties advocating a different system, methodology, or
evidence show that they are more reasonable and more reliable. Merely to
present an alternative system does not mean that the first system or evidence
should be discarded. The alternative must be superior and should be shown to
be with reasonable certainty.

In this instance Matson is presenting an alternative system to that prescribed
by the Commission’s General Order 11, namely, an allocation method based
not upon tonnage ratios but upon an arbitrary division among cargoes based
upon specially-negotiated contracts with certain shippers. Very simply, Hear-
ing Counsel have determined that general cargo carried by Matson in the
Hawaiian trade consists of 93,90 percent of all cargo in measurement tons
carried in Matson’s combination vessels, i.e. vessels carrying general domestic
cargo, sugar and molasses, and cargo to the Marshall Islands, See Attachment
1 to Hearing Counsel's Opening Brief. Therefore, according to Hearing Coun-
sel and staff, shippers of general cargo in the Hawaiian trade should bear
93,90 percent of the additional fuel costs. Matson (and curiously the State in
its calculations but not in its argument on brief as [ have noted above) use a
different ratio. Thus, Matson would allocate to general cargo shippers
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95.38 percent of the additional fuel costs, not 93.90 percent. This percentage
is not derived by determining the volume of tons carried for general cargo
shippers as was Hearing Counsel’s and the staff’s. Rather the percentage is
derived by determining how much cost is left for general cargo shippers after
deducting estimated increases in revenue to be gained by the sugar and mo-
lasses escalator clauses. Thus, a ratio is derived which is not based on tons but
merely on use of revenue recovery under special contracts. But even so, Matson
(and the State) are not consistent because they throw in a measurement ton
allocation together with the escalation revenue clause to arrive at their per-
centages. The following table illustrates graphically how Matson’s allocation
percentage differs from Hearing Counsel’s.

DeMESTIC GENERAL CARGO
ALLOCATION PERCENTAGES—HOW DERIVED

Hearing Counsel Matson
Total MTs 3,352,583 Total fuel costs $2,928,156
Less MTs of Less sugar/molasses
sugar,/molasses 178,271 escalated revnue 112,332
and foreign cargo 26,316

Less Marshall Islands
Allocated Costs on

MT Basis 22,840
Domestic General Domestic Cargo
Cargo MTs 3,147,996 Costs Remaining 2,792,984
Ratio of Domestic 3,147,996 Ratio of Domestic $2,792,984
MTs to Total 3.332,583 Caosts of Total Costs $2,938,156
Percentage 93.90% Percentage 95.38%

Notice two significant features from the above table. First, Matson has
determined what portion of total costs should be allocated to domestic general
cargo shippers merely by deducting revenue recoveries under sugar/molasses
contracts and other recoveries from Marshall Islands cargo. But the validity of
such a method depends upon the validity of the formula used in the
sugar/molasses contracts, which, as I mention below, merely determines that
rates will increase by a certain number of cents per ton when fuel increases by
a certain percentage. Hearing Counsel’s method, on the other hand, corrects
the special treatment afforded to sugar/molasses shippers, in effect, by putting
everyone on a measurement ton basis. In other words, the general cargo
shippers are allocated a portion of costs in relation to the volume of mea-
surement tons they carry.

The second curious defect in the Matson system is that even Matson aban-
dons the revenue-recovery-under-escalation-clauses-system in respect to the
Marshall Islands cargo. Note that the figure which Matson has derived for
such cargo ($22,840) is derived by applying the measurement ton ratio to total
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fuel costs (.78 percent times $2,928,156). Matson thus uses Hearing Counsel’s
methodology. But in so doing, it derives a cost figure, not a revenue figure,
which it throws in with a revenue figure derived from the escalation clauses in
the sugar/molasses contracts ($112,332) and uses both to subtract from total
fuel costs. So Matson not only uses Hearing Counsel’s methodology itself with
respect to Marshall Islands cargo but mixes it with the sugar /molasses revenue
recovery under the escalation clauses. Since the State also uses the method of
subtracting escalated revenue under the sugar/molasses contracts (and even
inflates the amount of recovery from $112,332 estimated by Matson to
$270,863), it also uses a defective methodology although, as I have said, on
brief, it argues that the measurement ton ratio is more reasonable and fair.
Even without further discussion illustrating the weaknesses and pitfalls of
Matson’s and the State’s use of the escalation-clause revenue recoveries, the
above curiosities should alone convince anyone that Matson's and the State’s
method of apportioning fuel costs to domestic general cargo shippers is at best
strange and at worst unreasonable, unwarranted, and dangerously discrimi-
natory. However, as [ mentioned above, there are other reasons which demon-
strate that the Matson methodology ought to be discarded and that the
measurement ton method is far more reasonable.

If it is necessary to allocate expenses between one group of shippers and
another, then joint expenses should be allocated by the tonnage ratio method.
This principle has long been established with the Commission. In 1966 it was
emphatically held in Alcoa Steamship Co., Inc. General Increase in Rates in
the Atlantic Gulf Puerto Rico Trade, 9 F.M.C. 220, that joint costs should be
allocated on a ton-mile ratio basis. (The carrier in that case had advocated a
split-leg day basis combined with a revenue basis, which method was rejected
by the Commission,) The ton-mile basis has been the prevailing method of
allocation before the Commission before and after the Alcoa case. Moreover,
it is codified by the Commission’s General Order 11, 46 C.F.R. §512. Section
512.7(cX2)i) of that General Order states:

Vessel expense shall be allocated, where an allocation is necessary, to The Trade in the Revenue
Ton Mile Relationship. This procedure will be required for all Yoyages in the Service. Should any
of the elements of Vessel Expense be directly allocable to specific cargo, such direct allocation shall
be made and explained.

General Order 11 recognizes that some expenses may be assigned directly,
as the above quotation demonstrates. However, if a direct assignment is made,
there must be a justification or explanation which shows that the expense
directly relates to the service or revenue-producing activity and is not a joint
cost to be shared by all ratepayers. Hearing Counsel provides two examples of
expenses that can be directly assigned, namely, advertising and port costs. H.C.
Opening Brief at 8, 9. For example, if Matson served two trades, Hawaiian and
Guam, its advertising pertaining solely to the Guam trade could be directly
assigned to that trade to be borne exclusively by Guam shippers. Or, if Matson
carried cargo destined to the Marshall Islands, port costs incurred by cargo at
the Islands could be directly assigned to that cargo. As General Order 11,
Alcoa, supra, and Hearing Counsel's staff expert witnesses, Mr. Walker, all
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confirm, fuel costs on vessels carrying a variety of cargo, namely, sugar, mo-
lasses, general, Marshall Islands, are joint costs which are shared by all of the
cargo moving on the vessel. Under such circumstances, the proportionate ex-
pense for fuel and other vessel operating expenses that should be borne by any
one group of cargo varies according to the volume of cargo carried. (In Mat-
son’s case, the measurement ton ratio has been utilized with the approval of the
staff in lieu of revenue tons since January 7, 1976.) Ex. 5 at 3; H.C. Opening
Brief at 11, n. 1. Clearly it is settled that there is a correlation between vessel
expense and volume of tonnage handled. But Matson wishes to substitute a
different method of direct assignment of fuel cost to its sugar and molasses
cargo even when carried on the same vessels as other types of cargo,

There is nothing in the record to persuade me that either in principle or in
actual fact this alternative method is reliable. The tonnage ratio method has
survived the test of time and is accepted by Matson itself elsewhere in Matson’s
General Order 11 filings (and, as noted, in the Marshall Islands allocation).
Furthermore, Matson’s alternative method, which is based upon negotiated
contracts which establish that rates will increase by a fixed amount of cents per
ton when fuel costs increase by a fixed percentage, shows no evidence of
correlation between fuel costs and rate increases. The record does not explain
how the fixed escalation clause figures were derived nor what principles of costs
accounting were followed. But we do not need to rely merely upon lack of
explanation or justification for the alternative methodology to determine that
it must be rejected. There are positive fallacies attached to it, as Hearing
Counsel have noted. H.C. Opening Brief at 9-10.

The fixed escalation clauses in the sugar and molasses contracts show no
evidence of considering changes in total volume of cargo carried, changes in
vessel speed, or alterations in vessel scheduling. By merely stating that rates will
increase by so many cents when fuel increases by so much of a percentage,
there is no accounting for increased fuel costs which shippers would have to
bear if volume of cargo diminished but the number of sailings remained the
same. Similarly, if the vessels increased speed or triangulated vessel routing,
thereby consuming more fuel, the fixed escalator clauses would not reflect the
increases in fuel costs stemming from these factors. But these factors, i.e.,
changes in volume of cargo, vessel speed and itineraries were considered by
Matson when determining the level of surcharge which non-sugar and molasses
shippers would be assessed. Tr. 96, Kane. This discussion suggests that there
may be dangers inherent in the different treatment afforded one type of shipper
(sugar and molasses) and the other type (domestic general cargo). The danger
is not merely theoretical, i.e., that the recovery under the fixed clause may be
too low with consequent additional burden thrust upon general cargo shippers.
The record quantifies this concept by application of the tonnage allocation
methodology. It shows that domestic general cargo shippers are asked to
shoulder an additional $42,860.

Matson’s main witness, Mr. Christopher A. Kane, Manager-Pricing, op-
posed Hearing Counsel’s and the staff’s position which he believed would
tamper with Matson’s dual system of recovery under the escalator clauses by
cents per ton and recovery from general cargo shippers by percentage of rates.
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He believes that Matson was bound by its contracts with the sugar and
molasses shippers. Tr. 94, However, no one is telling Matson that it must
breach its contracts for the period during which they were or are in effect, If
Matson wishes to recover only a limited amount of additional fuel costs from
these sugar/molasses. shippers as calculated under the contracts, that is
Matson’s business and, indeed, this is a contractual obligation. But as Hearing
Counsel assert and, I believe, correctly, Matson’s adherence to its contractual
obligations should not result in extra burdens being thrust upon domestic
general cargo shippers. Matson and the contract shippers have estimated in
some fashion how much more money these shippers should pay in the event of
fuel increases. If their estimates are too low, as they are shown to be by the
tonnage allocation methodology, why burden the other rate payers by casting
the deficit upon them? If Matson wishes to guarantee sugar and molasses
shippers a fixed escalation limit, there may be no harm, discriminatory though
the practice may be,® provided that general cargo shippers do not pick up the
tab in case of low recovery. I therefore agree with Hearing Counsel and the
staff that the additional $42,860 which general cargo shippers were being
called upon to pay, should be absorbed by Matson. This is the price which
Matson must pay for deciding to rely upon a specially negotiated arrangement
with particular types of shippers.® If it tires of absorbing costs because of wrong
estimates or formulas in its contracts, Matson can renegotiate the contracts and
place sugar and molasses shippers under the same type of recovery as all other
domestic general cargo shippers. (Mr. Kane testified that these contracts are
periodically renegotiated.) If so, all shippers could pay on a percentage sur-
charge basis rather than some paying by percentage and others by cents per
ton, as under Matson’s present system, thus removing the apparent discrimi-
natory treatment among different shippers.’

*1 do not reach the basic question whether Matson's system of negotiating eacalator clauses in special sugar and molasses
contructs is an unreasonable practic per se, Perhaps it is only unwise rather than illegal although the formula reached by
negotiation sesms unrelated 10 s0 many factors influencing coats of fucl. If the ather shippera are not called upon to pick up deficits

from theae negotiations, the only harm would be to Matson which would have to absorb the deficits itsell, However, aa
1 discuss in the bady of the decision, Matsan can always renegotiate the contracts and place sugar/ molasses shippers on the samo
percentage surcharge basis by using form FMC-274 50 a3 1o avoid future problems of underrecovery or overrecovery.

*The price ia roally a rather small one to pay. If Matson absorbs $42,860, rather than passes it on to the domestic general cargo
shippers, it absorbs this amount out of an estimated $63,617,200 revenue for tho four-month period June through September 1979,
In other words, the absorption is only seven-hundredths of one percent of revenue (.07 percent; $42,860 divided by $63,617,200).

7 Matson has attempted to justify its recovery under tho contractuel clausea by contending that the actual recovery on a cents
per ton basis translates to a percentage increase of 7.54 and 5.67 for sugar and molasses respoctivoly and that the sugar and
molasses rates are FIO (free in and out) respectively. FIO rates mean that the shippors pay for loading and unloading, i.e.,
stevedoring costs, and the carvier pays for vessel costs and other costs associated with line-haul transportation than cargo handling.
Matson claims that FIO rates arc more associated with fuel costs so that the higher p age increase is und dable and
in fact shows that sugar and molasses shippers may be paying more than a proper share, in other words, they may be “to some
degree subsidizing”™ general cargo. Exhibit 1 at $, 6 (Kane). Finally, Matson claims that Hearing Counsal’s methodology would
require Matson 10 convert its bunker surcharge assessment to & measuremont ton basis, None of these contentions justifies Matson's
use of ita special contracts so as to burden general cargo shippers with an additional $42,860. The fact that recovery under the
special contracta cun be converted to a 7.57 and 5,67 percentago of rates (rather than 4.43 for generel cargo shippers) does not
necessarily mean that sugar and molasses shippers are paying more than they should. Even Matson argues that they are not, It
may merely mean that the F1O sugar and molasses rates, like FIO rates generally, are lowor than reguler rates because the shippers
pay cargo handling. (Indeed, they appear to be only $9.11 and $4.06 per ton according to Exhibit 1, “Exhibit 2."") Thercfore,
additional recavery is divided by a smaller base rate. More importantly, however, the measurement ton methodology, which Matson
uses everywhere else in its G.O. 1! filings, shows that sugar and molasses aro underpaying by $42,860. Finelly, as Hearing Counsel
correctly state (H.C. Opening Brief at 13) use of the G.O. 11 methodology does not require Matson to convert to a measurement
1on basis in assessing sugar and molasses shigpers. Tt only determines how much general cargo shippers should be required to pay
on a percentage-of-ratcs surcharge basis. In other words, if Matson insists on continuing 10 uss escalation clauses in special sugar
and molusses contracts, the G.O. || methodology will ensure that general cargo shippers are assessed only their proper ghare. It
will not otherwise affect the special contracts.
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The Issue of the Proper Level of Surcharge

The preceding discussion involved a dispute primarily between Matson and
Hearing Counsel (and the Commission’s staff) on allocation methodology. To
the extent that the State relied upon Matson’s escalation-clause recovery
method, the State would therefore also be in error. The remaining discussion
centers upon the question as to whether the subject 4.43 percent surcharge was
unreasonable because it was excessive and overrecovered costs. Because of
Matson’s and the State’s departure from use of the G.O. 11 allocation meth-
odology, this question has to some extent already been answered. As shown in
the previous tables, after correction of Matson’s data favoring the 4.43 percent
surcharge, by application of G.O. 11 methodology, as adjusted by removal of
Marshall Islands cargo, the proper level of surcharge would be 4.32 percent. In
virtually every other respect, Matson and Hearing Counsel agree on figures and
on the general methods now codified in FMC-274, by which percentage of
surcharges are to be determined. However, the State disagrees with both
Matson and Hearing Counsel in several significant ways and believes that the
proper level of surcharge should only be 3.87 percent. I have examined the
State’s contentions and find them to be less persuasive than those of Matson
and Hearing Counsel with one exception.

The State’s Position Analyzed

As seen from the tables previously set forth in this decision, the State departs
from Matson’s supporting data to a much larger extent than did Hearing
Counsel. Thus, the state reduced the amount of recoverable additional fuel cost
from $2,928,156, as originally proffered by Matson, to only $2,557,493 (almost
200,000 lower than Hearing Counsel’s and the stafP’s final calculation of
allowable recovery). Furthermore, although Matson and Hearing Cousel agree
on the estimated four-months’ revenue base against which the above $2 million
cost is to be applied to derive a reasonable percentage of surcharge, the State
contends that the revenue base is significantly larger, specifically $66,000,000,
rather than $63,617,200, the figure which both Matson and Hearing Counsel
support. Therefore, contends the State, the allowable surcharge should have
been only 3.87 percent, not 4.43 percent or 4.32 percent ($2,557,493 divided
by $66,000,000). The State calculates these figures by using its own meth-
odologies. If, as I find, for the most part, these methodologies have not been
shown to be more reliable than Hearing Counsel’s, then the State’s ultimate
figures cannot be accepted. I now examine these methodologies.

The State reduces the figure for allowable additional cost from that proffered
by Matson by employing Matson’s system of deducting recovery as calculated
under the escalation clauses in the sugar and molasses contracts, modifying
Matson’s figures showing unit increases in fuel cost, and adjusting for Marshall
Islands cargo. I have already explained why the method of deducting the
recovery under the contracts is unreliable and need not repeat my discussion.
I note, however, that the State has inflated the amount of recovery under those
contracts from $112,332, which Matson shows, to $270,863. This alone illus-
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trates one of the problems in utilizing the Matson method, namely, the addi-
tional arguments which it creates because one has to estimate the amount of
recovery under these contracts before arriving at allowable recovery allocated
to non-sugar and molasses shippers, Since, under G.O. 11 methodology, the
amount of recovery under sugar and molasses escalation clauses is irrelevant,
the dispute between the State and Matson is likewise irrelevant.® However,
even if relevant, as Matson contends, the State may have inflated the original
figure by employing figures supplied by Matson for a later period and a later
surcharge. Matson Reply Brief at 10-11. And, as Hearing Counsel note, the
State may have included revenue from the Matson vessel Kopaa incorrectly.
H.C. Reply Brief at 7. Again, this illustrates the problem with Matson’s and
the State’s methodology since there is additional uncertainty or dispute over the
amount of recovery under the special contracts which must be resolved if that
methodology is to'be used. ,

The State also reduces the amount of additional fuel recovery by changing
Matson’s figures showing the additional unit cost of fuel per barrel of $6.04 per
barrel, as shown by Matson (and accepted by Hearing Counsel and the Com-
mission’s staff) to only $4.88 per barrel. The State does this by raising the base
unit cost from $10.48 per barrel to $10.59 and lowering the “present” unit cost
from $6.52 to $16.47. It also changes estimated fuel consumption by removing
Marshall Islands cargo by means of the measurement ton allocation meth-
odology. The following table shows how the State restated Matson’s data:

FUEL SURCHARGE JUSTIfiCATION AS RESTATED BY THE STATE

Line No. Description Maison Restated
(1) (2) 3) 4
1 Base Unit Cost of Fuel $ 10.48 $ 10.59
2 Present Unit Cost Fuel 16.52 16.47
3 Fuel Cost Differential 6.04 5.88
4 Estimated Consumption
for Next Four-Months 484,794 481,031*

5 Recoverablo Fuel Costs 2,928,156 2,828,356
6 Recovery from Sugar and

Molasses Contract on

Comblination Vessels 112,332 270,863
7 Unrecovered Fuel Costs 2,815,824 2,557,493
8 Revenue Base for Calcu-
_ lating and Surcharge 63,617,200 66,000,000
9 Surcharge Percentage 4.43% 387%

*Hawail Service allocation (99.22%) of 484,794 barrels fuel consumption; reference Matsaon late-flled exhibit, Exhibit S8E.

I have no problem with the State’s adjustment for removal of fuel cost
allocable to Marshall Islands cargo. This was done by the State and indeed by
Hearing Counsel and Matson by applying the measurement ton ratio for that
foreign cargo (only .78 percent, as noted previously). As I explain later, I have

" The only vaiue in determining recavery under tho eacalation clauses [s to determine how much of an underrecovery results and
how much additional cost will be cast onto generat cargo shippen. This emount i $42,860, as shown by comparing recovery under
the clauses with ihe measuroment ton calculation.
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little problem accepting the State’s figure for base unit cost of fuel ($10.59 per
barrel) which relies upon later and more reliable evidence, accords with the
Commission’s subsequent formula established by Domestic Letter 1-79 and
FMC-274, and is opposed by Matson and Hearing Counsel mainly upon
equitable grounds, not because it is unreliable. However, the State’s re-
statement of “present” fuel cost ($16.47 per barrel) I have trouble accepting.

The State reduces the “present” or “effective” cost of fuel by five cents (from
$16.52 to $16.47 per barrel) because it believes that Matson’s (and Hearing
Counsel’s) figure reflects only a quoted cost on May 16, 1979, and previous
study shows that quoted costs run about five cents higher than actual costs, The
problem with this approach is that the “present” or “effective” cost of $16.52
does not in reality appear to be a figure merely quoted on that one day and
secondly, the study upon which the State relies, which the State believes to
show that the present quoted rates are higher than actual costs is a study going
back to December and January of 1978-1979.

Matson’s original filing on April 30, 1979, with the staff also shows a figure
of $16.52 per barrel for “present™ unit cost of fuel. The supporting papers show,
however, that this figure was a weighted average cost between San Francisco
and Los Angeles and reflected a series of continual increases in fuel and
barging costs occurring between December 1978 and May 1979. Ex. 1, notes
to “Exhibit A.” Even the State’s witness, Mr. Simat, states that this cost “is
reasonable if adjusted for the small differences noted between quoted rates and
the recorded costs of purchasing.” Ex. 4 at 8. Then Mr. Simat reduces the
present unit cost by five cents. Id. These “small differences noted” are shown
in Hawaii’s “Exhibit No. 4” attached to Exhibit 4. This exhibit does show that
on four days in late December and early January of 1979 (December 27, 28,
29; January 2), quoted (“effective”) prices were higher than what Matson
apparently actually paid at that time. 1 do not know, however, whether this
situation continued to prevail beyond early January 1979. Furthermore, even
during the four dates shown on the exhibit, the amount by which the quoted
{so-called “effective” price) exceeded apparent actual price varied widely from
as low as 1.1 cent on December 29, 1978, to 7.3 cents on December 28, 1979,
I cannot therefore find that the State’s evidence based on those four days is so
reliable and indicative of a consistent trend that I can accept Mr. Simat’s
decision to reduce Matson’s (and Hearing Counsel’s) “current” figure of
$16.52 per barrel by five cents and reject that figure which Hearing Counsel
and the Commission’s staff had accepted apparently on the basis of the original
submission on April 30, 1979, with its supporting data. I note furthermore that
since we are dealing with an ongoing series of surcharges (the subject sur-
charge, which has already been superseded, being only the third of a series of
five this year) any error favoring Matson at this time is subject to correction
because of line 7 of FMC-274. In other words, if it does in fact develop that
Matson and Hearing Counsel were wrong in estimating “present” unit cost of
fuel at $16.52 per barrel, later submissions will show what the actual cost was
and if $16.52 was too high an estimate and Matson consequently over-
recovered, a subsequent adjustment had to be made when filing the later
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surcharges with a reducing effect on later surcharges. While not a perfect
solution to the problem, if it is a problem, line 7 is a partial remedy.

As I discuss below, however, the base unit cost which the State changed from
$16.48 to $10.59 per barrel is a change which I find acceptable because it is
clearly more reliable. This will result in a slight adjustment to Hearing Coun-
gel's exhibits which I otherwise find to be reasonable and reliable, which
adjustment I will discuss later.

The final significant change which the State would make to Matson’s and
Hearing Counsel's exhibits relates to the revenue base. The State estimates that
Matson would derive $66,000,000 in revenue during the four-month period
June through September 1979, whereas Matson and Hearing Counsel estimate
$63,617,200. If the State’s estimate is more reliable, obviously Matson’s use of
a 4.43 percent surcharge would result in significant overrecovery since Matson
stood to derive approximately $2.4 million in extra revenue against which the
surcharge could be applied.

The State originally inflated Matson’s estimated revenue to $67,135,000.
This was based upon Matson's original data showing an estimated increase in
fuel consumption of 10.68 percent over the equivalent period in 1978, From this
the State assumed that additional revenue would flow. Ex. 4 at 10; Tr. 120.
There is no persuasive evidence in the record which would establish that
revenue must necessarily increase if fuel consumption does. Or if there is some
correlation, there is no showing as to how much revenue should increase in
proportion to an increase in fuel consumption. As Hearing Counsel note (H.C,
Opening Brief at 19), the theory assumes no change in efficiency. However, any
number of factors could cause an increase in fuel consumption without
affecting revenue to a corresponding degree. For example, additional voyages
could be scheduled, vessel itineraries or speed could be altered, but with little
additional cargo. If so, revenues might rise slightly but not in proportion to
increases in fuel consumption. Mr. Simat's theory of revenue projection based
upon fuel consumption may have merit but it is too incompletely developed to
recommend it in this proceeding. More importantly, however, it is irrelevant
because Matson revised its estimated fuel consumption to reveal that the
number of barrels to be consumed would be virtually identical (35 more
barrels) to those consumed during the equivalent period in 1978. Ex. 2, “Ex-
hibit 3.” Therefore, the State stopped applying this theory and accepted Mat-
son’s estimated number of barrels consumed (484,794) as adjusted to remove
Marshall Islands cargo, although expressing some doubt about the figure as
being “not consonant with other indications of an increasing volume of capacity
and service.” Hawaii Opening Brief at 15. Nevertheless, the State revised its
original revenue projection downward to $66 million.

Having discontinued use of the fuel-consumption theory to project future
revenue, the State relies upon other factors in revising Matson’s (and Hearing
Counsel's) revenue base. For example, it contends that Matson increased its
rates three times to aggregate 6.75 percent over the equivalent 1978 four-
month period, Then it contends that Matson’s actual revenues are usually
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shown to be higher than Matson’s forecasts, judging from later Matson sub-
missions in other cases. The State does not believe that these factors have been
adequately considered by Matson.

As in the case of the allocation theory issue discussed earlier, if a party
suggests that one theory or fact is less reliable than another, then such party
ought to show that the second theory or fact is superior or more reliable before
expecting the first one to be rejected, assuming the first theory or fact is based
upon reason, precedent, or reliable evidence. In this case, the bases for Matson’s
and Hearing Counsel’s estimate of $63,617,000 were explained by witnesses
Miggins for Matson and Walker for Hearing Counsel. See Exhibit 9, Miggins;
exhibit 10 (Walker). [t is true that these exhibits came into the record after the
hearing and at my request. See Order to Supplement the Reocrd, July 27,
1979. This situation may have occurred because the Commission’s staff took no
issue with Matson on its revenue projection and therefore made no request on
Matson to submit formal explanations in testimonial form for the record and
for cross-examination. However, the State does challenge Matson’s projection
and consequently I instructed both Matson and Hearing Counsel to fill in the
record so that it would show the bases for those projections. Ideally, this
evidence should have been presented before the close of the hearing so that
cross-examination could have been utilized. However, the press of time under
the newly mandated rapid procedures makes it difficult to develop every facet
of the record as thoroughly as was the custom under the previous more leisurely .
procedures. In any event, no party objected to the admission of the post-hearing
exhibits of Messrs. Miggins and Walker and they have provided the necessary
explanations.

Without going into the details which are contained in exhibit 9, Matson’s
method is essentially a forecast of cargo volume based largely upon customer
contacts conducted by its regional sales offices. See Ex. 10. Preliminary fore-
casts from these offices are transmitted to Matson’s main offices in San Fran-
cisco where they are combined to arrive at projected cargo volume. Matson
applies historic revenue figures for different classes of cargo and multiplies
those figures by the forecasted cargo volume for each class of cargo. The
regional sales managers moreover, in submitting their volume forecasts to San
Francisco, not only make customer contacts but evaluate the competitive situ-
ation, analyze economic trends, and review past customer performances and
historical trends. Ex. 9. In addition to considering volume forecasts applied to
historic revenue figures for classes of cargo, Matson also adjusts revenue
forecasts to reflect relevant rate increases. . o

This method of forecasting revenue has been used by Matson since approx-
imately 1973. The method has been used in several Commission proceedings,
namely, Docket Nos. 73-22, 75-57, and 76-43, and has been relied upon by
the Commission in its decisions in those cases. The method has furthermore
been used in forecasting numerous rate increases filed in 1977, 1978, and 1979,
which were not formally investigated by the Commission. Matson also uses this
method for internal planning purposes. Mr, Walker of the Commission’s staff
states that he has reviewed numerous rate increases filed by Matson which have
used this method of forecasting and has found that the projected revenue
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figures submitted by Matson *have been reasonably accurate.” Ex. 10 at 2. As
Hearing Counsel point out, furthermore, in Docket No. 76-43, Matson Navi-
gation Company—Proposed Rate Increasesin the United States Pacific
Coast/Hawaii Domestic Offshore Trade, 18 SRR 707, (1978), the presiding
judge found that “Matson’s revenue forecast for Constructive Year
1976 . . . was very close to the mark” and in fact noted that Matson’s forecast
“exceed(ed) the actual 1976 revenue . . . of $141,129,000 by $266,000, a mar-
gin of error of approximately .2 percent,” 18 SRR at 713-14, quoted in
Hearing Coungel’'s Opening Brief at 18,

Matson’s revenue forecast of $63,617,200 amounts to an increase over
revenue during the equivalent four-month period of 1978, which was
$56,838,000, in the amount of 11.93 percent. Matson contends that considering
two rate increases of 2.5 and 2.9 percent occurring in August 26, 1978, and
February 1979, respectively, this leaves room for cargo growth in excess of
6 percent. Matson Opening Brief at 12. Matson argues that there is no evi-
dentiary basis for accepting an alternative figure to that supported both by
Matson and Hearing Counsel. Matson Reply Brief at 12. Hearing Counsel and
the staff also accept Matson’s figures and believe that the State is improperly
using later data which Matson was not required to utilize when submitting its
justification. H.C. Opening Brief at 16-18; H.C. Reply Brief at 5-7.

The State questions the reliability of Matson’s forecast, It believes that
certain factors such as the historic revenue factor used by Matson are not
articulated or fully explained and states that the State’s own examination of
Matson's forecasts compared to actual revenue show that the forecasts have
been too low. State, Opening Brief at 13-14. Also the State believes that rate
increases alone will account for 6.75 percent increase in revenue while another
8.75 percent will result from increase in traffic volume. State, Opening Brief at
14-15. These assertions and contentions are contested by both Hearing Coun-
sel and the State and what emerges is some confusion as to what was factored
into the revenue forecasts or what should have been factored into the revenue
forecasts by all parties. However, although Matson's and Hearing Counsel’s
explanation for the $63,617,200 forecast are not perfect, I am not persuaded
that the method of forecasting employed by Matson and accepted so many
times by the Commission and its staff must now be modified by more reliable
evidence proffered by the State.

The State’s criticisms of Matson’s use of historic revenue factors seems to
have some appeal. However, it is rather late to raise these questions on brief
rather than at the hearing or at the time the State examined Matson’s sub-
missions, Or even after the hearing the State could have raised the point so that
perhaps further questions could have been asked. None of this was done.
Moreover, since Matson has consistently used this method in so many pro-
ceedings in which the State has participated and the State has had so many
opportunities to explore and test Matson’s method of forecasting, it is hard to
believe that the State is so puzzled as to how Matson’s forecasting method
works or how the historical revenue figure is derived. The State, after all, is not
a novice in Matson rate cases and has been exposed to Matson rate increases
and its methods of forecasting revenue for many years in many cases.
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The State furthermore injects into its arguments data from later Matson
submissions and uses percentage figures for the first time in its brief without
fully explaining what they are, where they come from, and why they should be
relied upon. In effect, the State claims that Matson underestimates revenue
because Matson’s submissions relating to other rate increases shows that Mat-
son’s “actual” revenue exceeded its forecasts. But the evidence which the State
cites is an attachment to its brief (“Attachment 2”) and Hearing Counsel
contend that the State may have improperly used data affected by other rate
changes in deriving “actual” and “constructed” revenue, But the State com-
pares the two revenue figures. For example, in “Attachment 2” to the State’s
Brief, “actual” revenue is compiled from submissions in connection with a
Matson filing of June 1, 1979, relating to a later bunker surcharge and with a
filing submitted in connection with a general rate increase on “August 15,
1979.” This illustrates a point made by Hearing Counsel, that to a large extent,
because of the extremely tight time schedule mandated by the new law and
Commission regulations, Rule 67, it is not feasible to keep inserting into the
record later data and that in large measure, a carrier is entitled to rely upon
its case as originally submitted (in this case, on April 30, 1979) provided that
obvious errors in methodology or obviously unreliable data can be corrected
and corrected in timely fashion. Otherwise the procedural requirements cannot
be met. See H.C. Opening Brief at 16, 17, and citations to the legislative
history of P.L. 45-475.

In this instance I cannot determine whether the State has used irrelevant or
distorted data in its figures purportedly showing “actual” or “constructed”
revenue in its “Attachment 2.” It is suggested by Hearing Counsel that they
may have. “Attachment 2” was compiled by the State after the hearing and
placed in its brief, leaving the parties not time to analyze and test it. The data
does indeed seem to relate to other periods of time and to rate changes other
than the surcharge under investigation in this proceeding. Hearing Counsel are
also troubled and apparently puzzled by this “Attachment 2.” They suggest
that some of the data may improperly include the effects of later rate changes
which should be filtered out to remove their effects in accordance with the
decision in Docket No. 76-43, Matson Navigation Co., etc., 18 SRR 707,
(LD.), affirmed, 18 SRR 1351 (1978). It appears that Hearing Counsel cannot
remove the mysteries from this “Attachment 2” and bereft of proper expla-
nation and analysis neither can I. There simply are too many unanswered
questions about the data, comparison of different time periods, method of
compilation, how figures were “interpolated” as the document mentions in one
instance, etc., for me to accept its substantially different conclusions from those
put forth by witnesses Miggins and Walker regarding the reliability of Mat-
son’s revenue forecasts,

I cannot therefore find that the State’s contention that Matson’s revenue
forecasts are too low compared to actual results is based upon reliable, relevant
evidence which has been submitted in timely fashion so that opportunity for
testing has been afforded. It would appear that the proper place to test the
reliability of the later data would be a proceeding for which the data were
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submitted given the strict time constraints imposed by P.L. 95-473, Rule 67,
and the Commission’s Order.’

In the last analysis, the State arrives at its $66 million revenue projection by
applying a factor of 3.7 percent to Matson’s and Hearing Counsel’s forecast of
$63,617,200. Hawaii Opening Brief at 15-16. But this factor comes out of the
previously discussed “Attachment 2” which-is of doubtful relevance and re-
liability for the reasons noted. Furthermore, the 3.7 percent figure appears to
stem from a comparison of one three-month period (March 31, 1979, through
August 31, 1979). See “Attachment 2.” The-underlying revenue data which
purportedly are “actual,” as I have mentioned, are derived from later Matson
submissions in connection with subsequent rate changes which may or may not
be “actual,” which relate to different time periods, and have been thrown into
this case at a late hour on brief. I am totally without benefit of any examination
of this data or “Attachment 2” and have no way of determining:its reliability
at this stage of the proceeding. I cannot therefore accept it in lieu of Matson’s
and Hearing Counsel’s revenue forecasts.

I do.not mean to say that Matson’s and Hearing Counsel's forecasts are
perfect or without defects. In rate cases, exactitude is impossible anyway and
only a reasonable approximation is expected. See, eg., Sea-Land Service,
Inc.—Increases in Rates in the U.S. Pacific Coast{Puerto Rico Trade,
15 FM.C. 4, 10 (1971); TMT Corp.—Rates, 19 SRR 177, 187-188 (LD.
1979; F.M.C. May 16, 1979) and cases cited therein at 187-188..For example,
the State claims that Matson and Hearing Counsel have not considered the
fact that three general rate increases occurred in August 1978, February 1979,
and July 15, 1979, aggregating 6.75 percent on a weighted average basis
making_ allowance for the time each rate level was effective. during June
through September 1978 and June through September 1979, the relevant
projection period for the subject surcharge. The record shows that Matson did
include at least two of these rate increases in its projection but probably
omitted the July 15, 1979, increase, as even Hearing Counsel concede. Tr. 161;
H.C. Opening Brief at 18, Hearing Counsel’s witness, Mr. Walker, further-
more, explained the Matson forecasting method by asserting that the effect of
relevant rate increases is taken into account. Ex. 10, at 1.

I do not understand why the effects of the July 15, 1979, rate increase which
occurred during the middle of the period for which the subject surcharge was
supposed to be in effect could not have been used to make an appropriate
adjustment to the revenue forecast for the period. Hearing Counsel’s answer is
that Matson is entitled to rely upon its original submissions in order that the
expedited procedures under the new law can work, H.C, Opening Brief at 17.
I am not certain when Matson knew that it would be filing a rate increase
effective July 15, 1979, so that it could insert the effects of such increase into

9] also note that P.L. 95475 now requires the Commisslon to specify issues more narrowly when leunching investigationg so
a8 10 ensure the timely complotion of managsable cascs. [njection of data from later cases at any time by an intervenor which relate
to particular issues such as prajection not apecified in the Commission's Order may be incompatibile with the spirit and
possibly even the lottor of the new law. I do not, hawever, mean to imply that parties are forover preciuded from ralsing logitimate
issues which arise ot of another party’s evidentiary submission. I only mean that some rule or reason must be followed lest thess
rapid rate cases become chaotic and amorphous.
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its original justification submitted on April 30, 1979, or in later exhibits
presented in this case. However, if Matson should have accounted for this
increase, no matter how minor the effect on its $63 million revenue projection,
it would appear that it should also be allowed to account for increases in fuel
costs which also occurred during the period, certainly after May 16, 1979, the
last date used to determine “current” fuel costs. It is no secret that fuel costs
continue to escalate far more rapidly than once every four months, judging
from the five surcharges already filed by Matson this year, not to mention the
two or three surcharges that were rejected for technical reasons after this case
began.

Perhaps Hearing Counsel’s position that constant tinkering with originally
submitted data makes the new rate procedures impossible to follow is valid.
Also, perhaps an answer to the problem has already been furnished by the
Commission when it adopted Domestic Letter 1-79 and Form FMC—274. As
noted before, line 7 of that form serves in large measure to correct erroneous
estimates of costs or revenues by requiring a subsequent accounting for over-
recovery in later surcharge submissions. Hearing Counsel suggest this also
applies to the dispute over the revenue projections. H.C. Reply Brief at 7.
Again, although the line 7 solution is not perfect, it is a substantial safeguard
and given the practical difficultics of litigating the merits of constantly
changing surcharges under strict time constraints, perhaps there is no better
solution.®

To conclude, therefore, I find that I cannot reject or revise the Matson and
Hearing Counsel revenue forecasts which are based upon methodologies pre-
viously used and accepted by the Commission and its staff and found to have
been reasonably accurate and that the alternative forecast presented by the
State is based upon later data prepared for a later proceeding, which data 1am
unable to find to be reliable and relevant in this proceeding.

Necessary Adjustments to Hearing Counsel's Exhibit

As T have indicated previously, I find that Hearing Counsel’s and the staff’s
exhibits calculating the estimated recoverable fuel costs and estimated revenue
to be the most reliable and the most reasonable approximation of Matson’s
costs and revenue justifying Matson’s bunker surcharge among the various
exhibits submitted. In only one respect, however, do 1 differ with Hearing
Counsel and that is in regard to the staff’s willingness to accept Matson’s figure
of $10.48 as the base unit cost of fuel from which Matson and the staff
estimated a unit increase of $6.04 per barrel. This figure, when multiplied by
estimated number of barrels (484,794) to be consumed during the four month

"“The State also asserts that Matson understated its projections for increases in traffic volume. The State claims that traffic
volume should increase by 8.75 percent after revisions made by the State, rather than the 7 percent which it claims that Matson
forecasts or the 4.85 percent which it claims is “implicit in the Matson revenue projection.” Hawaii Opening Brief, at 14-15. But
this analysis stems from “*Attachment 2" data which the State claims to show that current rates of traffic growth are running at
a rate of about 10 percent annually. Id. However, a kok st “Attachment 2" shows that the 10 percent figure derives from a
five-month period (March 31, 1979, through August 31, 1979) and comes rom the same data submitted by Malson in connection
with later surcharges and rate changes which I have discussed above. Again, “Attach 2" is d ined by the
parties, relates to a different proceeding, and 1 am unable to verify its reliability.
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period (June through September 1979), leads ultimately to overall estimated
recoverable fuel costs. The State has argued that the amount of recoverable
fuel has been overstated for several reasons. One reason is, as the State asserts,
that-the base unit cost is too low as seen by.superior evidence submitted by
Matson itself under the format approved by the Commission in Domestic
Letter 1-79 and Form FMC-274. Matson has submitted its $10.48 per barrel
figure which the staff is willing to accept as the “weighted average fuel cost”
for December 1, 1978. See Ex. 1, “Exhibit A" and Notes attached. The State’s
expert witness, Mr. Simat, states that “{t]he base period used in Matson’s
April 28 justification is confined to fuel purchased only on December 1, 1978,
without disclosing the location at which the fuel was purchased or the quantity
purchased. The base cost of $10.48 per barrel is, therefore, less reliable and less
valid than the restated cost of $10.59 taken from Matson's later justification.”
Ex. 4 at 8, :

Matson’s later base cost figures were submitted in connection with a later
surcharge under the format required by Form FMC-274, i.e., the average for
units purchased between December 25, 1978, and January 5, 1979. The State
is not crazy about this methodology either because it is not sure that it captures
a representative average base unit cost from the later information submitted by
Matson. However, as the State says, “[t]he prescribed methdology is obviously
superior to Matson's reliance on the quoted fuel oil cost per unit for one date
in time and an arbitrary weighting of the Los Angeles and Oakland port
prices.” Hawaii Opening Brief at 9-10.

Neither Matson nor Hearing Counsel dispute the fact that the revised base
figure ($10.59) is more reliable. Indeed, they could hardly fight it since it
conforms to the Commission’s own format and comes from Matson’s own data.
Rather both parties urge me to reject the revised base figure and stick to the
original figure of $10.48 per barrel for December 1, 1978, purchases for equi-
table reasons. Matson argues that it would be a “gross inequity” to retroac-
tively apply the base period set forth in Form FMC-274 to Matson’s detriment
when Matson acted in reliance on prevailing staff practice at the time it sub-
mitpted its justification on April 30, 1979. Matson cites Mediterranean Pools
Investigation, 9 F.M.C. 264, 304 (1966) in support of its argument. Matson
also explains that the $10.48 figure was derived from weighing purchases at
San Francisco and Los Angeles during the month of December 1978, citing its
Exhibit 8 C. Matson, Reply Brief, at 8.

Hearing Counsel agree with Matson and state that equitable considerations
argue for the use of Matson’s figure because at the time of Matson's submission
of justification, the staff had believed that the December 1, 1978, unit cost
figure was the better figure. H.C. Reply Brief at 5. However, Hearing Counsel
admit “that from the present perspective the State’s base unit cost may be
preferable. . . .” Id.

I can well understand these equitable arguments. Certainly Hearing Coun-
sel, speaking for the staff, (and maybe personally, I do not know) feels that the
honorable thing to do is to accept Matson’s original figures which were fur-
nished to the staff in the manner which the staff itself had recommended. But
now that we know that a better figure is available and unlike other data which
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the State urges that I accept, relates to an actual past period, not a projected
period, and conforms to the Commission’s own Form FMC-274, is it entirely
fair and reasonable for the Commission to ignore the superior figures? If that
is done, the rate payers, in principle, are bearing some additional cost burden
so that the staff and Hearing Counsel can do what they believe to be honorable
and they are asking the Commission to be bound as well.

I am aware of the equitable doctrines of law and the cases which frown upon
retroactive changes in policy which adversely affect parties who acted in re-
liance on previous policy. Such is Mediterranean Pools Investigation, supra. In
that case the Commission refused to penalize parties who had relied upon
previous precedent and in that one case were willing to grant retroactive
approval to a section 15 agreement. 9 F.M.C. at 304, The Commission likened
the situation to that involved in N.L.R.B. v. Guy F. Atkinson Co., 195 F.2d 141
(9th Cir. 1952), wherein the court refused to allow a company to be punished
when the N.L.R.B. suddenly changed its policy regarding jurisdiction over the
company. Id. There are, of course, other cases in which some type of change
in existing law coupled with an attempt to apply it retroactively has disturbed
a court’s conscience and sense of equity, Cf., e.g., Arizona Grocery v. Atchison
Ry., 284 U.S. 370, 389 (1932); Wainwright v. National Dairy Products Corp.,
304 F. Supp. 567, 573 (N.D. Ga. 1969). However, there are times when courts
have permitted policy or rule changes to apply retroactively, especially if the
new rule or policy appears to be reasonable. See, ¢.g., General Tel. Co. of the
SW. v. US., 449 F.2d 846, 863 (5th Cir. 1971); People of the State of
California v. Simon, 504 F.2d 430, 438-439 (TECA 1974); South Terminal
Corporation v. E.P.A., 504 F.2d 646, 678 (1st Cir. 1974); Davis, Administra-
tive Law of the Seventies, §5.08.

At one time it was believed that the Government could never be estopped,
i.., that regardless of staff or agency advice to a person, that person could later
be found to be in violation of law if he followed the advice. See Davis, op. cit.,
§17.01 et seq. More recently, however, the courts have become concerned over
equities so that even the government can be estopped if necessary to prevent a
grave injustice, for example, to prevent a person from being deported or from
losing valuable property. Davis, op. cit., §17.03. However, the courts also
consider whether estopping the government will result in great cost to the
public. Davis, op. cit., at 406; Union Oil Co. of Calif. v. Morton, 512 F.2d 743,
748-749 (9th Cir. 1975). Also, bear in mind that the advice to submit a
December 1, 1978, figure was given by the Commission’s staff, not by any
decision of the Commission or because of G.O. 11. Sometimes the Commis-
sion indicates that it will not follow the staff’s decisions and even reverses
them, affecting outside parties. See Rejection of Tariff Fillings of Sea-Land,
13 FM.C, 200 (1970).

In the instant case, we clearly have better, more reliable evidence as to the
base unit cost of fuel back in late December and early January 1979. This
evidence has been submitted by Matson itself in accordinace with the Commis-
sion’s own prescribed form. Instead of a base unit fuel cost confined to one day,
December 1, 1978, the revised figure encompasses a broader period of time,
December 25, 1978, through January 5, 1979. This formula is established in
fine 1 of Form FMC-274. The use of the improved formula shows that the
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average unit cost of fuel during the specified period was $10.59, as compared
to only $10.48 pertaining to one day in Decemnber of 1978. As show below,
the use of the better figure results in a lowering of added fuel costs to be borne
by domestic general cargo shippers by $50,075. This is a minuscule amount of
money compared to Matson’s estimated revenue of $63,617,200, only eight-
hundredths of one percent (50,075 divided by 63,617,200 times 100 equals
.08 percent).

The requirement, in principle, that Matson absorb this minuscule amount,
rather than pass it on to the domestic general cargo shippers, is hardly the type
of penalty or hardship which the courts prevent in the equitable estoppel cases,
In other words, in weighing the adverse effects on Matson with the public
interest that the most reasonable evidence be used to ensure that correct
allocation of costs is made, the public interest should take precedence if the
private harm is so microscopic. We are not here talking about deporting a
person, revoking a license, taking away valuable land, and such other drastic
results which courts will prevent under modern concepts of equitable estoppel.

I am not undermining the principle that these expedited rate cases should be
decided on the basis of original data submitted by Matson subject to reasonable
modification to eliminate obvious errors in methodology or errors resulting from
oversight, to the largest extent possible, so that the purposes of the new law can
be effectuated. I am holding, however, that when there is obviously available
more reliable data which the carrier and staff concede to be superior, it should
not be ignored when the equities arguing against using that data are not strong
in effect. In other words, if the use of the later figure based upon the staff’s
revised thinking and the Commission’s Form FMC-274 were to have serious
adverse effects on Matson, then perhaps principles of equity would dictate that
the original figure be used and that the later figure be employed only in later
cases dealing with later surcharges. But here, as noted, and as shown below,
application of the revised figure has a microscopic impact on Matson and even
there, one in principle only, if, as Matson contends, its subsequent filings show
that it has underrecovered using the 4.43 percent surcharge and it is already ap-
plying a 5.90 percent surcharge as of August 25, which will become 6.66 per-
cent on October 1, 1979, in order to make up for its alleged deficits. In contrast
to the above situation, what might be inequitable would be a finding that
Matson had violated the law by overrecovering substantial amounts (maybe a
million dollars) although Matson followed Form FMC-274 and methodology
recommended by the staff, because of a radical and sudden change in basic
methodology with retroactive application. I do not believe that the slight modi-
fication resulting from changing from use of a one-day base period to one which
uses a period of almost two weeks, an obviously more reliable test, is such a sub-
stantial shift of policy that it invokes principles of equitable estoppel especially
when the retroactive impact is s tiny and may well be completely academic.”!
mng equities cey.ain other facts benefiting Matsan should not bo overlooked. For instance, Matson has benefited by
the fact that the Commission is treating Matson's bunker surcharges not as general increases in rates although they apply across-
the-board to domestic general cargo shippers app ly b each i 1 in surcharge is less than 3 percent. This
means that the Commission cannat order refunds with interest if it finds the surcharge ta have been unlawful, Ses section 3(cN2)
of the Intercoastal Shipping Act, 1933, as amended by P.L. 95-475. Alsa, the Commission has not suspended any of these
surcharges, which it could have done since they are not treated as general increases in rates. Section 3(cX1XB), as amended,
Moreover, although the surcharges now sggregats 5.90 perccat (1o increase to 6.66 percent on October 1 of this year), they are

nevertheless not boing treated as general increases in rates, Thercfore, they can be and have been filed on only 30-days’ notice and
there has been no limitation imposed on the number of surcharges that can bo filed in any one year.
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The following table restates Hearing Counsel’s exhibit by employing the more
reliable base fuel cost figure:

RESTATEMENT OF HEARING COUNSEL’S CALCULATIONS

Hearing Counsel

. Average fuel

Restatement

. Average fuel

cost per unit cost per unit

purchased purchased be-

Dec. 1, 1978 $10.48 tween 12/25/78

and 1/5/79 $10.59

. May 16, 1979 . May 16, 1979

unit fuel cost $16.52 unit fuel cost $16.52
. Difference . Difference

(line 2 less (line 2 less

line 1) $ 6.04 line 1) $ 593
. Estimated con- . Estimated con-

sumption of sumption of

fuel barrels 484,794 fuel barrels 484,794
. Estimated con- . Estimated con-

sumption times sumption times

difference in revised difference

unit cost (line in unit costs $ 2,874,828

4 times line 3) $ 2,928,156
. Measurement . Measurement

ton ratio ton ratio

(domestic domestic

general cargo general cargo

divided by all divided by all

cargo on com- C4rgo on com-

bination vessels 93.90% bination vessels 93.90%
. Fuel cost allo- . Fuel cost

cated to domestic revised

general cargo (line 6 times

(line 6 times line S) $ 2,699,463

line 5) $ 2,749,538
. Estimated four- . Estimated four-

months’ revenue $63,617,200 months’ revenue $63,617,200
. Percentage sur- . Revised percent-

charge needed age surcharge

(line 7 divided needed (line 7

by line 8) 432% divided by

line 8) 4.24%

As can be seen from the above table, the necessary percentage surcharge, as
revised, amounts to 4.24 percent rather than 4.32 percent recommended by
Hearing Counsel, or a difference of only eight-hundredths of one percent. In
principle, as I have found above, this means that the amount of fuel cost which
Matson should not have allocated to domestic general cargo shippers amounts
to only $50,075 (82,749,538 less $2,699,463, line 7 in the table).
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I conclude, therefore, on the basis of the most reliable evidence used to
forecast the four-month period for which the surcharge was to have been in
effect, that the subject 4.43 percent surcharge was excessive to the extent it
exceeded 4.24 percent. If we are to follow the traditional principles in rate cases
that carriers are held to reasonable forecasts and estimates in determining
whether their decisions to increase rates were just and reasonable, then the
decision to increase the previous surcharge to 4.43 percent was unreasonable in
that it should have provided Matson with more revenue than needed to recover
additional fuel costs. Subsequent evidence showing actual results to be
otherwise or evidence submitted in later surcharge cases showing actual under-
recovery does not change the finding that the carrier had made an unreasonable
decision under these traditional principles. See, e.g., the situation described in
Alaska S.5. Co. v. FM.C, 334 F.2d 810 (9th Cir. 1965) and the
Commission’s Order Denying Petition -of Respondents in Alaska Steamship
Co.—Seasonal Rates, 6 SRR 325 (1965). In that case the Commission had
made its findings concerning the unreasonableness of the carrier’s rates on the
basis of evidence of estimated projections for the year 1962, The carrier,
however, asked the Commission to reopen the record to take later evidence of
actual experience beyond the year 1962 and asked the Court of Appeals to order
the Commission to do this. The Court refused, however, leaving the matter up
to the Commission. The Commission, following traditional principles governing
rate cases, adhered to the earlier evidence of record and advised the carrier to
file new rate increases if it wished to rely upon later evidence showing actual
experience. The Commission believed that the integrity of the ratemaking
process was at stake since these cases were to be decided expeditiously and
therefore could not be reopened to take additional actual evidence indefinitely.
The Commission noted that the introduction of later data would require ex-
tended proceedings for the purpose of proper cross-examination and that the
requirements of expedition in rate cases would not permit such an exercise.
Therefore, the Commission stated:

The proper procedure for Alaska Steam to follow is to file new rate increases with the Commission
if in its opinion such increases are warranted. These rates can then be adjudicated in a new rate
proceeding in which Alaska Steam will be free to introduce any evidence of past operating results
and future projections. The rate-making process does not envision that respondents be allowed to
indefinitely prolong pending cases for the purpose of continually bringing the record up to date.

If our suggestion is followed, the best interests of the carrier and-the ratepaying public will be
protected,

6 SRR at 328,

If the Commission took that position because of the need to conclude rate
cases expeditiously, then it is all the more critical to adhere to such position
under the new law which concerned the Commission in Alaska Steam. It
should be noted, furthermore, that this principle of relying upon best estimates
and projections in rate cases, not waiting for later experience, is. still followed.
In the three most recent Matson rate cases, Docket No. 73-22, 75-57, and
76-43, the Commission decided each one on the basis of the evidence and
projections in each case rather than on later evidence introduced in the sub-
sequent cases. Finally, the later evidence which the State wishes to use in
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support of its position can be tested in the subsequent surcharge cases or, if not,
line 7 of Form FMC-274 permits evidence of actual experience to be used to
cause an adjustment so that future surcharges will be held down.

If the bunker surcharge problem however, were being treated by the Com-
mission not under traditional rate case principles but only as a type of reporting
to ensure that actual increases in fuel costs are being and have been passed
through to shippers under proper accounting methodologies, then the question
of reasonableness of Matson’s decision to implement the 4.43 percent surcharge
would be decided on the basis of actual results shown in Matson’s later evi-
dentiary submissions. If so, then Matson’s current decisions would be found
lawful or unlawful on the basis of facts to be developed later from actual
experience regardless of what principles of forecasting Matson employed when
making decisions to file surcharges or how reasonable they appeared to be at
the time the decisions were made. This would seem to be inequitable. On the
other hand, if the Commission decided that, to avoid this inequity, Matson
should not be found to have acted unlawfully on the basis of later facts showing
what actually happened under the surcharges, there would be less protection to
shippers because Matson would be free to select surcharge levels without too
much care subject only to reductions in subsequent surcharges in case of
overrecovery. However, shippers paying such surcharges might not be around
to enjoy future reductions and in any event would be overpaying while they
were shipping. In the last analysis, therefore, apparently the Commission has
decided that the best protection for shippers paying surcharges at any particu-
lar time is the guarantee that Matson has been required to follow reasonable
forecasting techniques (failing which Matson would be liable to reparation
cases) and that in the event of overrecovery there will be future reducing effects
on subsequent surcharges. This discussion does not answer the question
whether the present procedures allowing continual increases on as little as
30-day’s notice and treating them as non-general rate increases are the best
procedures that can be devised to deal with the continual surcharge problem,
considering the fact that the carrier is allowed to project additional costs four
months into the future to protect itself from falling behind in its attempts to
have its revenues keep up with costs.'?

Analysis of Positions of George A. Hormel & Co. and Oscar Mayer & Co.

As | mentioned earlier, the two protestants, George A. Hormel & Co. and
Oscar Mayer, contended that the subject surcharge was unjustified, unreason-

" The State attached five orders of the Civil Acronautics Board dealing with many Beneral rate increases filed by air carricrs
during the period June 1976 through November 1977 These orders are very revealing. They show that up to September 1977,
the C.A.B. had never allowed cost projections, which they called “anticipatory casts.” (This Commission has allowed projections
in rate cases for many years.) However, the C.A.B. was forced to reconsider this policy because it caused carriers to file rate
increases repeatedly in order to try to keep up with cost increases since they were not allowed to publish rate increases 1o cover
future costs. This policy was changed. (See September 22, 1977, Order of the C.A.B.) The C.A.B. now allows cost projections for
three months beyond the effective date of the rate change but in return holds the carriers to only two rate increases a year, i.e.,
it freezes rates for six-month periods. The C.A.B. felt that this mandatory freeze would encourage carriers to operate more
efficiently since they would have to live with their projections for longer periods of time. (The C.A.B. also stated that they wanted
“current data,” not “'old data when current statistics will soon be available.” C,A.B., Order of Nov. 1, 1977 at 2. However, the
“current data” itself related to past periods not projected periods, and unlike the F.M.C. procedures, there will apparently be no
other C.A.B. cases during the six-month period, in which later data can be tested.) The C.A.B., operating under different statutes,
apparently treats the air carrier’s barrage of rate increases as general rate increases and has no adjustment provision like line 7
of FMC Form FMC 274, A main advantage of the C.A.B. method is to hold down the number of rate increases per year.
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able, and inflationary, and should be canceled or at least suspended and in-
vestigated, In their testimony (Exhibits 6 and 7), the very sincere witnesses for
Hormel (Mr. Finch) and for Oscar Mayer (Mr. Gillings and Mr. Kratochvil
on brief) elaborated upon these contentjons.

Protestant Oscar Mayer is a substantial shipper of meat and food products
from the West Coast to Hawaii. It ships an average of over 5.3 million pounds
of its product a year in 193 containers. It pays significant amounts of freight
and feels the impact of the 4.43 percent surcharge to be excessive. According
to the written- testimony of Mr. Gillings, Traffic Manager-Rates and Tariffs
(Ex. 7), the application of the surcharge by Matson is unfair because it falls
disproportionately on westbound shippers, prefers sugar and molasses shippers,
and exceeds increases in fuel costs so that the previous 3.54 percent would have
been sufficient. In its opening brief Oscar Mayer recommended that 47 percent
of the additional fuel costs should be allocated to eastbound shippers and
53 percent to westbound, In its reply brief, Oscar Mayer suggests alternatively
that the allocation ratio be 34 percent to eastbound shippers and 66 percent to
westbound.

Like Oscar Mayer, George A. Hormel's witness (Mr. Finch) vigorously ar-
gued- that Matson’s allocation methed preferred sugar and molasses shippers
and consequently burdened westbound shippers-unfairly. He calculated that his
company’s products would bear an additional $3.02 per ton whereas sugar and
molasses would bear only $.69 and $.23 per ton respectively. Ex. 6. He also
calculated how many barrels of fuel were used westbound to arrive at the extra
cost on his shipments per ton. He concluded from his studies that the two
previous surcharges imposed by-Matson have recovered more than enough to
recover increased fuel costs “with $21,411 left over." He also concludes that on
a westbound leg extra revenue derived from the surcharge is well over costs of
the westbound leg and indeed well over 50 percent of the eastbound fuel usage.
M. Finch contends therefore that westbound shippers are paying a dispropor-
tionately high amount whereas eastbound shippers are not paying their fair
share.

In his opening brief, Mr, Finch emphasizes that Matson’s witness was not
experienced in the sugar and molasses business to establish that 47 percent of
the allocation of fuel costs to shippers of those commodities would be unduly
harmful to them and he questions whether negotiations between Matson and
its corporate relatives shipping sugar and molasses are really conducted at
arm’s length. Mr. Finch also questions why the sugar and molasses shippers are
assessed under a different method (cents per ton) than other shippers who pay
a percentage surcharge on rates when fuel costs increase and how the Commis-
sion's G.O. 11 can permit such a thing.

In his final brief submitted for George A. Hormel & Co., Mr.. Finch con-
tinues questioning the different treatment of the sugar and molasses shippers
and contends that such treatment is incompatible with the Commission’s Do-
mestic Circular Letter 1-79, forms and regulations. He again questions the
good-faith negotiations between Matson and related sugar and molasses com-
panies and questions Matson’s witnesses's opinion that these shippers could not
bear 47 percent of the fuel cost increases. Mr. Finch concludes that the
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Commission should order Matson “to recover all cargo in the voyage on
measurement ton flow basis.” Hormel Brief, August 31, 1979, at 7.

Both Hearing Counsel and Matson disagree with protestants. However, it
appears that some of the dispute between Hearing Counsel and protestants
may be based upon their misunderstanding of the manner in which Hearing
Counsel and the staff have removed any undue burden which would have been
cast upon domestic general cargo shippers as a result of the special sugar and
molasses contracts.” Both Hearing Counsel and Matson oppose protestants®
different method of allocation which is based upon splitting legs of round
voyages by assigning percentages of fuel costs to eastbound and westbound
shippers using fuel consumed per leg or by applying measurement tons per leg,

I find upon examination of protestants’ contentions that notwithstanding the
sincerity with which they are argued, they proceed on a radically different and
unsound basis of steamship accounting, fail to.understand that Hearing Coun-
sel and the staff have eliminated the preference given to sugar and molasses
shippers, and otherwise lack support.

The idea espoused by Oscar Mayer, and to some extent suggested by Hormel
in Mr. Finch’s testimony, that Matson’s voyages should be broken down into west-
bound and eastbound legs and that allocations of the costs of fuel should some-
how be made to westbound and eastbound shippers after the splitting of the
voyage marks a total departure from Commission case law and the G.O. 11
methodology, as Hearing Counsel and Matson point out.

In Alcoa Steamship Co., Inc.—General Increase in Rates in the Atlantic
Gulf Puerto Rico Trade, 9 F.M.C. 220, 232 (1966), the carrier had attempted
to allocate expenses by splitting its round voyages into legs and then applying
a revenue ratio. This idea was emphatically rejected by the Commission in
favor of the ton-mile ratio method applied against the total round voyage. The
Commission stated: ‘

The nature of ocean transportation is, furthermore, such that these costs of operating vessels

between points are mainly “joint costs” or costs which should be borne proportionately by the users
of the services in both directions.

The Commission’s General Order 11 codifies the above statement by
defining “voyage” as follows:

“Voyage” normally means a completed round voyage from port of origin and return to port of
origin. In no case shall a Voyage be split to reflect outward and inward services separately.

46 C.F.R. §512.6(K).

Both Mr. Walker, Hearing Counsel’s staff expert witness, and Mr. Kane,
Matson’s chief witness, testified in essence that round voyage accounting is the

1 For example, in M. Finch's (Hormel's) opening brief, he makes the statement as follows: “Witness Walker presented Ex-
hibit 5 which confirmed the Matson methodology of observing the restrictive measurement ton escalation clause of sugar and
! and allocating the inder of the bunkering fuel cost increase to the other carge.” {Emphasis added.) He then cites
his questions to Mr. Walker in which he asked Mr. Walker “[w]hy do you agree that the recognition of the present contractual
escalation clause on sugar is proper in this instance?” Hormel, Opening Brief at 5. But witncss Walker did not “confirm” the sugar
contract in the sense of approving it or agree that it was proper. He tried to cxplain, a5 1 have done earlier and repeat below in
the decision, that he and Hearing Counsel removed any harm resulting from the sugar and molasses contract by applying the
ton allocati hodology. Also, later in his brief Mr. Finch scemed to believe that Mr. Walker and Hearing
Counsel were endorsing two simultancous different methods of recovery of the fuel cost increases used by Matson, namely, the
genoral surcharge and the special sugar and molasses method. They did not, however, do this. Again, as I have explained, they
corrected any harm which may have befallen general cargo shippers stemming from this dual method by applying the measurement
ton allocation methodology.
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accepted and customary method of steamship accounting. Mr. Walker indeed
explicitly testified that expenses may not be allocated to legs of a voyage.
Tr. 147,

The problem with splitting voyages, as Matson’s witness Mr, Kane demon-
strated and Matson showed on brief, is that it leads to absurd and unfair
results. In the Hawaiian trade, for example, westbound shippers, who ship the
majority of the containers, expect to have them returned to the West Coast so
that they can be filled again for more shipments eastbound. However, for
voyages terminating in March 1979, as Mr. Kane testified (Ex. | at 9), 9,002
containers were carried westbound but only 2,305 were carried full eastbound.
Although the westbound shippers have an obvious interest in the ship’s return-
ing to the West Coast with available containers, allocation by dividing numbers
of containers into costs for each leg split evenly between legs would mean that
westbound shippers would pay much less in vessel costs per container. Further-
more, the far fewer eastbound shippers would be paying for the return of the
empty containers which were only shipped to Hawaii because of the westbound
shippers.’* But under round voyage acoountmg, the westbound shippers who
use the greater amount of Matson’s services must necessarily pay a share of the
cost of the back haul. See also Matson Navigation Co.—General Increase in
Rates, 16 FM.C. 96 (1973). Back haul (eastbound) shippers are not given a
free ride but pay a share of joint vessel costs under the rates they are charged.
Ex. 1, “Exhibit 1,” at 4. Therefore, any allocation based upon splitting the
round voyage such as by applying 53 percent to westbound and 47 percent to
castbound legs on a fuel consumed basis as first suggested by Oscar Mayer or,
alternatively, by 66 percent westbound and 34 percent eastbound on a “meas-
urement ton flow basis” (Oscar Mayer Reply Brief, last page) is conceptually
defective because of the refusal to recognize that voyages are joint ventures
from beginning to completion having joint costs which all shippers must share
regardless of legs.

Protestants’ fear that sugar and molasses shippers are being preferred is
unwarranted once Hearing Counsel’s and the staff’s remedial application of the
measurement ton methodology is accomplished. As I explained earlier in this
decision, the disproportionate burden which would be cast upon domestic
general cargo shippers if we permitted Matson to calculate the level of sur-
charge by its own methodology based upon recovery under the sugar and mo-
lasses contracts, is relieved by means of the measurement ton methodology. As
discussed, application of the methodology shows that an unfair burden in the
amount of $42,860 would have been cast upon domestic general cargo shippers
and that this amount must be absorbed by Matson if it wishes to adhere to the
sugar and molasses escalation clauses in its sugar and molasses contracts. Thus,
the entire argument about the relationship between Matson and sugar and
molasses shippers and whether their negotiations were conducted at arm’s

" As an example of what absurd results the split voyage method could kead to, consider an unbalanced trade in which 99 shippers
shipped westbound and only one shipper shipped eastbound. If virtually the same fuel cost epplies in both legs, (and amume it is
$500,000 on each leg) the 99 shippers would share the $500,000 burden while the poar, single shipper eastbound would be asked
to cough up the $500,000 for his leg all by himeell. Almost equally absurd resulis would occur if we employ a tonnege tatio by
split legs. For example, if the castbound shippers only shipped 10,000 tons but the westbound shippers shipped 100,000 tons, the
eastbound shippers would be responsible for ten times as much in fuel couts as the castbound on a per basis although the
entire voyage overwhelmingly benefits the westhound shippers,
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length is immaterial. If Matson really tried to prefer those shippers (and there
is no evidence that this is s0),'* only Matson would suffer because it would be
forced to absorb any deficits because of underrecovery resulting from preferen-
tial contracts, i.e., Matson could not pass the deficit onto other shippers.
Similarly, the fact that sugar and molasses shippers pay so many cents per ton
under the escalation clauses rather than by flat percentage of rates has no
practical significance as far as domestic general cargo shippers are concerned
because any deficits under the contracts are not borne by those other shippers
as a result of the corrective effects of Hearing Counsel’s and the staff’s meas-
urement ton methodology. This leads to the final arguments of Oscar Mayer
regarding their belief that westbound shippers will be burdened with 80 percent
of fuel costs whereas eastbound shippers will carry only 20 percent of the
burden, their confusion over the application of General Order 11 by the staff,
and their belief that use of the two different methods of recovery (cents-per-ton
for sugar and molasses shippers, percentage-of-revenue for domestic general
cargo shippers) is not justified or lawful under governing regulations.

Oscar Mayer believes that there is an unfair burden on westbound shippers
because they will have to bear 80 percent of the additional fuel costs. The short
answer to this argument is that the shippers who use the bulk of Matson’s
service, i.e., who ship 80 percent of total tons between Hawaii and the West
Coast would naturally be the greatest contributors to Matson’s expenses on an
overall basis just as they would be paying the bulk of Matson’s overall revenue.
The Commission recognized furthermore in Alcoa, supra, that there is a
relationship between expenses and the quantum of service purchased. In the
shipping industry, this was taken to mean that the more tons carried and miles
involved in the service purchased, i.e., the quantum of the transportation
service, the more expenses would be correspondingly involved. That is the basis
for the ton-mile allocation methodology in which vessel expenses which are
jointly shared on vessels moving in domestic and foreign trades are allocated
between shippers in the domestic trade and shippers in the foreign trade. The
alternative method which Oscar Mayer urges, however, is to split the domestic
trade between two legs of the voyage and assign expenses and apparently to
assign expenses on each leg independently of the other leg as if shippers should
have no concern over the leg of the voyage in which their commodities are not
moving. As mentioned, however, this is a fundamentally unsound concept in
steamship accounting which G.O. 11 has long forbidden.

What Oscar Mayer and Hormel apparently do not appreciate is that after
application of the G.O. 11 allocation methodology which was made necessary
to remove the harmful effects of the special recovery clauses under the sugar
and molasses contracts, all domestic general cargo shippers are placed on an
even basis, paying the same percentage increase on an across-the-board basis
so that the full fuel increase in fuel cost can be recovered. If the percentage

'* The contention that Matson prefers sugar or molasses or pineapple shippers in negotiating rates has arisen a number of times
in past cases and never seems to stand up to analysis. See, e.g., General Increase in Rates, 7 F.M.C. 260, 273, 279-281 (1962)
in which the Commission found good-faith negotiations notwithstanding Matson’s corporate connections with the shippers involved
and also found the sugar contracts to be lawful, 7 F.M.C. at 279 281, Furthermore, Matson introduced Exhibit 3, a consent decree
in U.S. v. Alexander & Baldwin, Lid., et al. (U.S. District Court, Hawaii, Civil Action No. 2235, August 17, 1964), which places
restrictions among Matson and its corporate family members to facilitate arm’s-length transactions among them.
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increase had been varied among general cargo shippers, perhaps Oscar Mayer
or Hormel might have cause to complain unless such discrimination could be
justified. But being evenly applied, their only complaint is that they and all
westbound shippers end up paying the largest share of the fuel costs on an
aggregate basis. But this is because they are all purchasing the vast bulk of
Matson’s services in an unbalanced trade where westbound tonnages vastly
exceed eastbound.

Both Oscar Mayer and Hormel question the propriety of permitting a dual
system of recovery under G.O. 11, Domestic Circular Letter 1-79, and perti-
nent Commission regulations. Either or both protestants believe that the Com-
mission’s staff has made an internal decision which should have been done by
means of public rulemaking so that an alternative form of surcharge could have
been approved by the Commission.

It is true that Form FMC-274 contemplates a percentage of revenue method
for fixing bunker surcharges. See line 12 of the Form, There is, however,
nothing shocking about this. Ocean carriers have long used either flat per-
centage surcharges or dollars-per-ton as the methods of imposing emergency
rate increases. Each method has its proponents and good and bad points but
both have been permitted. See, e.g., the discussion in Surcharge on Cargo to
Manila, 8 F.M.C. 395, 397, 399-400 (1965) where dollars-per-ton was finally
selected and Surcharge at U.S. Atlantic & Gulf Ports, 10 F.M.C. 13 (1966)
where the flat percentage of rates method was used. See also F,.M.C, Domestic
Circular Letter No. 74-1, January 8, 1974, in which the percentage of rates
method was prescribed. The present Form FMC-274 permitting the per-
centage method therefore is no sudden change in policy or departure from
precedent which requires a rulemaking proceeding as a matter of law. Further-
more, it is well known that rules can be enunciated in adjudicatory proceedings
as well as in rulemaking proceedings. Unless there is convincing evidence that
a doliars-per-ton surcharge method is more reasonable or that the flat
percentage-per-rates method is unjustly discriminatory, which evidence I have
not seen, the percentage-of-rates method presently embodied in Form
FMC-274 can be found to be proper in this proceeding. This assumes, maybe
incorrectly, that the issue is open. As Hearing Counsel note, the Commission
has indicated in its Order of Investigation in Docket No. 79-84 (the inves-
tigation of the subsequent 5,90 Matson bunker surcharge), that “an investiga-
tion is not the proper forum for discussion of the merits of Circular Letter 1-79,
Form FMC-274 and General Order 11.” Order,.served August 24, 1979, As
Hearing Counsel again note, if protestants are unhappy with current meth-
odology, they can ask the Commission to reassess its position in a proceeding
devoted to the problem. It is important to recall that the recent amendments
to the Intercoastal Act, 1933, under P.L. 95-475 require the Commission to
detail the “specific issues ta be resolved” when commencing a formal proceed-
ing under Sec. 3(a) of the 1933 Act, so that proceedings can be concluded expe-
ditiously and unnecessarily lengthy and complex proceedings can be avoided.
See Senate Report 95-1240, 95th Cong., 2d Sess., September 26, 1978, at 1.
The issue of one form of recovery (dollars-per-ton) vis-a-vis another (flat per-
centage) was not specified by the Commission in its Order commencing this
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case and may therefore be outside the scope of the proceeding.

I believe, however, to conclude the above discussion, that the important point
which is being missed by protestants is that Matson’s dual use of the flat
percentage across-the-board method for domestic general cargo shippers as
well as the cents-per-ton method for sugar and molasses shippers, while on its
face questionable, in fact is harmless since application of the G.0. 11 {meas-
urement-ton-ratio) methodology prevents Matson from allocating to those gen-
eral cargo shippers cost burdens which they should not bear.

I cannot therefore conclude that protestants are being unfairly burdened
because of preferences given to sugar and molasses shippers, or because of
Matson’s duel system of recovery, or that G.O. 11 methodologies are being
misapplied or misinterpreted by the Commission’s staff, or that Matson’s
voyages should be split into legs so that eastbound and westbound shippers can
be separately evaluated to determine which portion of additional fuel costs
should fall on each of them, or that there is anything intrinsically wrong with
the percentage-of-revenue method of assessing a surcharge.

ULTIMATE CONCLUSIONS

Matson filed a surcharge in the amount of 4.43 percent effective May 30, 1979,
which, although supposed to run until September 30, expired on August 25,
1979, with the publication of another surcharge amounting to 5.90 percent.
Matson’s original data supporting the subject surcharge, as revised by Matson
to exciude a tiny portion of foreign cargo, supports 4.39 percent as the permis-
sible level of surcharge necessary to recover additional fuel costs which have
been escalating very rapidly, Hearing Counsel’s and the Commission’s staff’s
data shows that the level should be 4.32 percent while the State of Hawaii
calculates 3.87 percent. Protestants Oscar Mayer and George A. Hormel do
not believe Matson to have justified the 4.43 percent figure and believe that an
entirely new method of accounting should be employed to determine the neces-
sary level.

Hearing Counsel’s and the staff’s figure of 4.32 percent is the most reason-
able approximation of what Matson needed compared to the other two calcula-
tions, and, as adjusted slightly to account for more reliable evidence of base
unit cost, the permissible level should have been 4.25 percent. Hearing Coun-
sel’s figure is based upon the use of approved and established methodology
which had to be employed to offeset the additional burden on domestic general
cargo shippers ($42,860) which would result from application of Matson’s
allocation methodology based upon escalator clauses in Matson’s special sugar
and molasses contracts. The Matson method has not been shown to be more
reliable than Hearing Counsel’s methodology which is based upon the Com-
mission’s General Order 11 and previous case law. Indeed, there is no showing
that Matson’s formula devised for its sugar and molasses contracts shows a
proper correlation between fuel costs and increased revenue needs. Further-
more, even Matson employs the G.O. 11 methodology in extracting foreign
cargo from its calculations. The State also uses the erroneous Matson meth-
odology in calculating its figure.
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The State takes the position that all available evidence showing later data
should be introduced into the record in this kind of proceeding before deciding
what a reasonable maximum surcharge should be. Hearing Counsel, the staff,
and Matson believe that evidence and data originally submitted should be
relied upon to the fullest extent possible and that constant introduction of
changing data will make it impossible to comply with the new rigid time
constraints imposed on rate cases by P.L. 95-475. I find that Hearing Counsel’s
and Matson’s position is sound but allow for some flexibility in the event that
errors are uncovered in the original calculations whether because of incorrect
accounting methodology or oversight or if obviously more reliable evidence
becomes available which does not require testing by cross-examination or
rebuttal evidence. Thus, in one respect only I have modified Hearing Counsel’s
calculations to allow for the use of evidence submitted by Matson for another
surcharge which Hearing Counsel acknowledged may be “preferable” but feel
honor-bound not to use against Matson under principles of equitable estoppel.
I do not find that the Commission should be estopped from using the data
which complies with the Commission’s own Form FMC-274, after balancing
all the interests, and, in any event, the adjustments resulting from use of the
more reliable data are minimal and perhaps somewhat academic since Matson
has already filed two subsequent surcharges allegedly showing underrecovery
under the 4.43 percent and previous surcharges. I cannot, however, find that 1
can rely upon the State’s data which it proffers as an “attachment” to its post-
hearing brief. This data was never introduced into evidence so that the parties
could have the opportunity of testing it by cross-examination or rebutting it
with contrary evidence if necessary. The data shown in the “attachment” would
make substantial changes in Matson’s and Hearing Counsel’s revenue
projections but it relies upon underlying data submitted by Matson in connec-
tion with other rate changes, compares different periods of time, “interpolates”
certain figures, and reaches significant conclusions without explanation as to
how the “attachment” was constructed. If these conclusions are reliable, they
should be tested together with the underlying data in the proper manner, by
examination in the later proceedings. Without adequate examination in this
proceeding, I find it virtually impossible to understand the bases for its conclu-
sions or to evaluate its reliability, Moreover, if Matson's and Hearing Counsel’s
revenue projections are incorrect, line 7 of Form FMC-274 will provide some
measure of compensation.

By using the later, more reliable data pertaining to a broader base period for
unit cost of fuel, as now prescribed by Form FMC-274, and as urged by the
State, I have adjusted Hearing Counsel’s calculations to show that the maxi-
mum surcharge should have been 4.24 percent rather than 4,32 percent which
Hearing Counsel support, or a difference of .08 of one percent. This amounts
to $50,075 in revenue which Matson theoretically should not have cast onto
domestic general cargo shippers and should have absorbed, This figure com-
pares with $63,617,200 in revenue for the four-months’ period for which the
surcharge had been projected.

Protestants George A. Hormel and Oscar Mayer, but especially the latter,
believe that entirely new methodologies should be employed to ensure that
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westbound shippers are not unfairly burdened with the additional fuel costs as
compared to eastbound shippers. However, these new methodologies would
split round voyages into eastbound and westbound legs, an unsound method of
accounting which the Commission has rejected in a previous case and which
G.0. 11 forbids. When the G.O. 11 allocation methodology is applied, further-
more, any excess burden which domestic general cargo shippers might have
had to bear will be eliminated and all domestic general cargo shippers will bear
a proportionate share of costs of the round voyage depending upon the volume
of cargo they ship in measurement tons. Protestants’ belief, furthermore, that
there is something harmful about the fact that Matson uses one basis for
recovery of extra fuel costs on sugar and molasses shippers (cents per ton) while
using another basis for domestic general cargo shippers (percentage of rates)
is unwarranted since both bases have been used by carriers in the past and
accepted by the Commission and application of the G.O. 11 allocation method-
ology ensures that domestic general cargo shippers are not bearing costs which
should be allocated to sugar and molasses shippers.

The procedures which the Commission now follows to deal with continual
filings of bunker surcharges provides for adjustment of overrecovery or under-
recovery under line 7 of Form FMC-274. This adjustment does to some extent
protect shippers against mistaken forecasts by Matson since if Matson over-
recovers it will be required to reduce subsequent surcharges, although the
procedure is not perfect and to some extent seems inconsistent with accepted
principles of law in ratemaking cases followed by the Commission which decide
whether a carrier’s rates are just and reasonable by use of forecasts and
estimates, not by retrospective historical experience. However, the merits of the
present procedures are beyond the scope of this case. The new law, P.L. 95-
475, requres the Commission to specify issues so that rate cases can be decided
expeditiously, and the merits of the Commission’s procedures shown in Domes-
tic Circular Letter 1-79, Form FMC-274, or G.O. 11, have not been specified
for determination. For the Commission’s information, however, the Civil Aero-
nautics Board deals with continual rate increases in a somewhat different
manner allowing three-month cost forecasts but holding carriers to their rates
for six months and treating the many rate increases as general increases in
rates, at least so it appears from various orders of the C.A.B. issued during
1976 and 1977.

(S) NormaN D. KLINE
Administrative Law Judge
WASHINGTON, D. C,
September 20, 1979
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[46 C.F.R. §547; Docker No. 79-12]

IMPROVEMENTS IN PREHEARING AND DISCOVERY PROCEDURES

November 27, 1979

ACTION: Discontinuance of Proceeding

SUMMARY: The Commission has determined that this proceeding
which was initiated by Advance Notice of Proposed
Rulemaking of March 13, 1979 (44 Fed. Reg. 14582)
should be discontinued becauae the comments received
demonstrate that there is no consensus that the Commis-
gion’s discovery rules need amendment. However, the
Commission will consider whether certain comments
justify the institution of a rulemaking proceeding and is
providing appropriate explanations to eliminate particu-
lar misunderstandings about some of the rules.

DATES: Effective November 30, 1979

SUPPLEMENTARY INFORMATION:

The Commission initiated this proceeding by Advance Notice of Proposed
Rulemaking which was published in the Federal Register on March 13, 1979
(44 Fed. Reg. 14582). The purpose of the proceeding was to elicit comments
to determine if there is a need to amend the Commission's rules relating to
prehearing inspection and discovery in order to improve efficiency and elimi-
nate undue delay in the conduct of formal proceedings. The Commission was
aware that special commiitees of both the American Bar Association and the
Judicial Conference of the United States had conducted studies and recom-
mended that certain amendments be made to the federal rules of discovery
followed by the United States district courts to which the Commission’s dis-
covery rules, in large measure, conform.

The comments generally demonstrate that there is no consensus that further
amendments to the Commission’s rules are necessary at this time. Further-
more, we note that the special committee of the Judicial Conference has
withdrawn most of the recommendations relating to discovery and that the
remaining recommendations are still subject to further consideration before
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they may be presented to the Supreme Court.* Consequently it appears that
there is no compelling reason to revise our discovery rules at this time. However,
the Commission is interested in exploring any idea which may improve the
discovery process and reduce delay in its proceedings. Some of the comments
relating to the need for earlier rulings and elimination of unnecessary plead-
ings, in our opinion, deserve further consideration as does one of the remaining
recommendations of the special committee of the Judicial Conference concern-
ing early discovery conferences. Furthermore, because certain comments ex-
pressed concern about the operations and effects of certain of the Commission’s
rules, which comments were apparently based upon misunderstandings of the
particular rules involved, the Commission believes that explanatory or clarify-
ing remarks would be helpful.

One particular area of concern which appeared in the comments relates to the
possibility that the present prehearing inspection and discovery rules might inter-
fere with the expedited schedules mandated by Public Law 95-475, 92 Stat.
1494 (1978), which amended the Intercoastal Shipping Act, 1933. Matson
Navigation Company, which commented on this problem, recommends that we
amend our rules to provide that discovery procedures be “available in pro-
ceedings arising under Section 3 of the Intercoastal Shipping Act, 1933, only
to the extent authorized by the Presiding Administrative Law Judge in his
discretion.” The Commission agrees with Matson that care must be taken to
ensure that discovery procedures are not misused so as to create delay and
prevent the prompt conclusion of the hearing and other phases of rate cases set
forth in the law and pertinent Commission regulation (Rule 67, 46 C.F.R.
§ 502.67). However, the regulations of the Commission already embody the
controls which Matson wishes to have inserted by way of amendment. For
example, Rule 67(g), 46 C.F.R. §502.67(g), states that the “Administrative
Law Judge may employ any other provision of the Commission’s Rules of
Practice and Procedure, not inconsistent with this section, in order to meet this
objective” (i.e., to complete a hearing within sixty days after the proposed ef-
fective date of the tariff changes and submit an initial decision within one hun-
dred twenty days after that date). The Commission’s rules contain numerous
provisions eleswhere which authorize the presiding judge to curtail unnecessary
discovery. See, e.g., Rules 201(b)(2), 201(b)(3), 204(b), 206(b). Moreover, if
necessary to ensure that the proceeding progresses expeditiously, the presiding
judge is authorized to waive any discovery rule. See Rule 10, 46 C.F.R. §502.10.

Another problem area which appears to be based upon a misunderstanding
of the Commission’s rules relates to the requirement in Rules 206(a) and
207(c) that a party filing a motion seeking an order compelling answers to
interrogatories or requests for production of documents submit an affidavit
certifying that counsel have conferred in a good-faith effort to resolve their dif-
ferences. The Committee on Practice and Procedure of the Maritime Admin-
istrative Bar Association (MABA) states that conferences among counsel are
seldom successful and most often waste time and suggest, furthermore, that if

* See Revised Preliminary Draft of Proposed Amendments to the Federal Rules of Civil Procedure, Committee on Rules of
Practice and Procedure of the Judicial Conference of the United States, February 1979, Vol, 461—No. 2, Federal Supplement.
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such conferences are to be held, they should take place prior to the time of filing
motions when there is still some likelihood of agreement among counsel. These
comments misconceive the purpose of the requirement and the procedure to be
followed.

The requirement that counsel meet in an effort to resolve differences-prior
to seeking a formal order is also imposed in several district courts and has
salutary purposes. It recognizes that counsel have a duty to ooopel;ate in an
effort to fulfill the purposes of all discovery rules, namely, to seek narrowing of
issues, avoidance of unnecessary trial-type hearings, and the elimination of
surprise. Congidering the broad scope and-salutary purpases of dlsc‘bvery, the
Commission does not believe that discussions among counsel conducted in a
good-faith effort to achieve the above purposes should be a waste ofjtime. On
a number of occasions in formal proceedings, furthermore, counsel have been
able to reach agreement in discovery matters without taking up the time of the
Commission or presiding judge with formal motijons and repljes. Thb require-
ment that counsel certify that they have sought agreement mformally and that
they file an affidavit not later than the date set for replies to motions to compel
answers does not mean, as MABA seems to believe, that such infc}rmal dis-
cussions among counsel can only take place after the motions are filed. On the
contrary, the rules are intended to encourage these discussions ag early as
possible. Affidavits certifying that further discussions will be futile ¢an there-
fore be filed at any time that such a fact becomes apparent (e.g., at the time
counsel files a motion to compel answers) so long as they are not ﬁled after the
date set for the filing of replies to the motion.

The commentators have -given careful thought to other posmblq problem
areas which the Commission identified (e.g., the broad scope of ‘discovery, the
need for written justification for discovery, broader use of depositions, limita-
tion on number of interrogatories). However, as noted above; there is no consen-
sus that there really are problems in these areas and if some commentators
believe that problems do-exist, there is no agreement as to the remedy. More-
over, if appears that the Commission’s rules are exceedingly flexible so that
solutions to many if not all of the problems discussed can be dbwsed by
presiding judges and the parties as these problems arise.

Accordingly, the Commission is discontinuing this proceeding but will- give
further consideration to particular comments and, if we believe that they have
merit, will institute an appropriate rulemaking proceeding. '

(S} FraNcis C. HURN%‘.Y
Secretary
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DockET No. 77-60

NEW YORK FREIGHT BUREAU INTERMODAL AGREEMENT
(AGREEMENT No. 5700-26)

Agreement proposing unrestricted intermodal ratemaking authority in Far East/U.S. Atlantic and
Guif trade found not justified under the Svenska doctrine and disapproved.

Charles F. Warren, George A. Quadrino and John E. Ormond, Jr. for the New York Freight
Bureau and its member lines.
John Robert Ewers, Martin F. McAlwee and John W. Angus, Iii for the Bureau of Hearing

Counsel.
REPORT AND ORDER
November 27, 1979
BY THE COMMISSION: (Richard J. Daschbach, Chairman; Thomas

F. Moakley, Vice Chairman; James V. Day,
and Leslie Kanuk, Commissioners)

By Order served December 12, 1977, the Commission instituted an investi-
gation into the approvability of Agreement No. 5700-26, an amendment to the
conference agreement of the four ocean common carriers comprising the New
York Freight Bureau (NYFB).'! Amendment No. 26 proposes an indefinite
extension of NYFB’s authority to set rates for through intermodal transporta-
tion via U.S. Atlantic and Gulf Coast ports to inland points located anywhere
in the United States. The Commission conditionally disapproved the Agree-
ment on May 18, 1977. Thereafter, NYFB requested a further hearing limited
to the exchange of memoranda and affidavits on the question of whether the
Agreement’s anticompetitive features are necessary to achieve transportation
needs, public benefits or other objectives of the Shipping Act, 1916.2 Now

' The NYEB carriers consist of Japan Line, Ltd,, Mitsui O.S.K. Lines, Ltd:: Nippon Yusen Kaisha; and Y amashita-Shinnihon
Steamship Co., Ltd., and serve the impert trade from Hong Xong, Macao and Taiwan to United States Atlantic and Gulf Coast
ports.

* See Federal Maritime Commission v. Aktiebolaget Svenska Amerika Linien, 390 U.S. 238, 240 (1968). Agreement No.
5700 26 is a price-fixing arrangement and, as such, is violative of the Sherman Antitrust Act (15 US.C. §1) and unapprovable
unless justified.
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before the Commission are the memorandum and affidavit of NYFB and the
“Reply Memorandum” of the Bureau of Hearing Counsel.’

The Commission first approved an amendment authorizing NYFB to estab-
lish intermodal rates on January 23, 1973* After three short-term extensions,
this authority lapsed on April 21, 1977 without NYFB having carried any
intermodal cargo or even filing an intermodal tariff. Since December 18, 1975,
the NYFB carriers have had the right to operate independently as intermodal
carriers until such time as the conference commenced a comparable service.
None of them has availed itself of this opportunity. In fact, no carrier in the
trade offers through intermodal service via Atlantic and Gulf ports. Any inter-
modal competition faced by NYFB is by carriers providing minilandbridge
service through Pacific Coast ports of entry. The NYFB carriers themselves
provide such a minilandbridge service.?

POSITION OF THE PARTIES

NYFB asserts that it has always intended to publish an intermodal tariff and
has taken specific steps towards that end.® It further alleges that arranging for
joint interior point service with inland carriers is- especially difficult and that
few conferences or carriers have successfully done so. During January, 1978,
NYFB adopted a resolution to file promptly its draft intermodal tariff serving
four interior points in the event the Agreement is approved. The through rates
in this proposed tariff are essentially combinations of the separate rates pres-
ently charged by the participating rail and water carriers, rather than rate
divisions specially negotiated to attract cargo to the through route.”

Proponents further contend that approval is warranted because the Agree-
ment will; ‘

1. Institute a new intermodal service to Chicago, Cleveland, Louisville and
East St. Louis via U.S. Atlantic and Gulf ports;

2, Allow NYFB carriers to compete more effectively with the intermodal
services of carriers using Pacific Coast ports and “preserve” the all-water
route from Hong Kong to U.S. Atlantic and Gulf ports;®

1 NYFB submitted a 13-page “Memorandum in SBupport of Approvel,” and 8 12:page affidavit from the NYFB conforence
chaitman to which is atteched: (1) & 9-page Istter dated Jupe 10, 1975 from NYFB's counsel mupporting an earlier intermodal
amendment; (2) a “Pro-Forma International Tariff™ offering joint through service, to four interior points cast of the Mississippi
River—East §t, Louls, Chicago, Clevoland and Louisville; and (3) seven iables lllustrating that intermodal carriers serving the Far
Esst trade have established varying charges for seven ancillary activities connected with such service (e.g., rail frelght station,
detention and fres time, bill of lading).

4The intermodal aspects of Agreement No. 5700-14 were approved for 8 one-year torm.

5The four proponont carriers plus Showa Line, Ltd.; comprisa the Transpacific Freight Conference (Hong Kong), and fils an
intermodal tariff under the auspioss of that conference.

+ NYFB states that between January, 1973 and Aprll, 1977, it has: (1) organized an intermodal study commitioo; (2) retained
consultants to work with the intermodal committee; (3) filed an interohango tariff to facilitate the interchange of carge from ocean
carriers to rall carriers; and (4) drafisd maded intermodal tariffs.

TNYFB states that its proposed intermodal tariff is modeled closely after the Japen/Korea Atlantic and Gulf Conforence
(JKAG) tariff o effect between 1977 and 1979 pursuant to FMC Agreoment No. 3103-64. Affidavit of D. Dick, at 4-3. All NYFB
members also belong to the larger JKAG.

* NYFB alleges that the rapid growth of minilandbridge service through Pacific Coast ports by carriers such as Evergreen Lines
and Seatrain international, S.A., threatens its all-waiter service. American President Line has also filed a tariff offering service to
interlor paints via Pacific Coast ports. NYFB wishes to “meet thia intermodai competition befare it becomes too eatrenched.”
NYFB also mentions lncreased all-water competition to Atlentic and Gulf ports by nonconference carriers such as Evergreon and
Seatrain, but falls to relats this competition to the present Agreament.
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3. Ensure “uniform development” of interior point intermodal service in the
NYFB trade. Without a single conference tariff there could be a widely
varying and confusing array of ancillary charges (e.g., free time and demur-
rage charges) connected with intermodal shipments.

4. Subject any intermodal service which NYFB carriers provide to the
conference’s self-policing system.

Finally, NYFB contends that the Agreement is similar to other permanent
intermodal or overland /OCP authority amendments approved by the Commis-
sion. E.g., Pacific Westbound Conference Intermodal Agreement, 16 S.R.R.
159 (1975); West Coast U.S./India Conference of Japan/Korea (Agreement
No. 150-54), unpublished, 1972.

NYFB also opposes any modifications in the Agreement which would allow
member lines to take “independent action” whenever they disagreed with the
majority’s rate decisions.” Atlantic & GulffWest Coast of South America
Conference, 13 FM.C. 121 (1969), is cited in support of this position.

Hearing Counsel believes NYFB will promptly initiate a commercially ac-
cepted intermodal service, but would still condition approval of the Agreement
upon NYFB’s submission of the following amendments:

(1) that the Agreement expire in 18 months;

(2) that the so-called “independent action” clause contain the broader “com-
parable rates, terms, or conditions of carriage” language found in Agree-
ment No. 5700-25;

(3) that the “independent action” clause further require the conference to
employ the same*“inland mode of transport” as its member lines;

(4) that NYFB submit quarterly reports describing its intermodal discussions,
planning activities, services and cargoes carried.

DIscuUssION

NYFB may well file a draft intermodal tariff, but the publication of an
implementing tariff cannot alone justify intermodal ratemaking authority. See
Seatrain International S.A. v. Federal Maritime Commission, 584 F.2d 546,
549, 15 S.R.R. 445, 448 (D.C. Cir. 1978); Seatrain International, S.A. v.
Federal Maritime Commission, 598 F.2nd 289, 15 S.R.R. 597 (D.C. Cir.
1979). The underlying activity itself must be justified.

In this instance, it has not been demonstrated that the intermodal service
NYFB has devised after four years of study will fill a legitimate transportation
need. The practice of combining existing rail and water rates and of selecting
interior service points 400 to 800 miles from NYFB ports practically assures
that NYFB’s proposal will be unattractive to potential intermodal shippers.

? Articles 6( B) und {C) of the Agreement would allow member lines to operate independent intermodal services upon 120 days’
notice to the conference, but only unless and until the conference files a preemptive tarifi covering the “same origins, destinations
and commodities.” These provisions do not create a true right of independent actien. They simply specify the conditions upon which
the conference may publish its fnitial intermodal tariff when member lines have atready begun intermodal services of their own.
Articles 6(B) and (C) are better described as a “supercedence” clause than an “independent action™ clause. NYFB’s previous
intermodal dments (e.g., Ag No. 5700 25) allowed member lines to operate their own intermodal services until the
conference filed a tariff with “comparable rates, terms and conditions of carriage.”
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Indeed, experience with the JKAG tariff upon which NYFPB’s draft tariff is
patterned has proved this marketing approach to be an ineffective means of
attracting cargo from either intermodal Pacific Coast competitors or all-water
Atlantic and Gulf Coast competitors. Conditional Disapproval of Agreement
No. 3103-67, served December 8, 1978, at 5. The JKAG tariff was in effect
for over a year without inducing any cargo to move over a through intermodal
routing.

Chicago, East St. Louis, Louisville and Cleveland are within the traditional
“overland” territory of the Pacific Coast carriers.'® Shippers located in these
midwestern locations may find it convenient to receive port-to-port shipments
from the Far East at Atlantic and Gulf Coast ports or at Pacific Coast ports
depending on their prevailing needs and interests, yet the economic benefits of
through intermodal transport are most obvious for shipments moving over the
appreciably shorter Pacific Coast route. The potentially unrealistic geographic
scope of the proposed Agreement readily distinguishes it from the conference
agreements in trades with naturally developing intermodal traffic which have
received unrestricted intermodal authority.

The Agreement would authorize NYFB to establish rates for Far East cargo
destined to Seattle, Washington via the Port of New York. Service inefficiences
of this magnitude have not been proposed by NYFB, of course, but the absence
of a proposal to commence intermodal service to more geographically favorable
areas like Dallas, Birmingham, Atlanta, Charlotte, Harrisburg or Hartford,
suggests that the NYFB lines may not be seriously interested in offering their
shippers viable intermodal alternatives to minilandbridge service.'’

NYFB has the burden of justifying the Agreement’s anticompetitive aspects
under the Svenska doctrine. Under the circumstances, an adequate justifica-
tion should include substantial evidence that the ratemaking authority it seeks
will not be employed to insulate NYFB from competition via alternative inter-
modal routes, but to assist NYFB achieve a fair, stable and commercially
viable intermodal service of its own. Evidence that significant quantities of
NYFB’s present containerized carryings are destined to the four inland points
listed in its proposed tariff, that a significant number of shippers have requested
a NYFB intermodal service to these points, or that NYFB faces significant
intermodal competition from other carriers serving the designated points via
Atlantic and Gulf ports would be most useful to NYFB’s cause. The record
containg no such evidence.

NYFB’s contention that approval of the Agreement is warranted because it
would subject any intermodal traffic carried under it to self-policing is not a
sufficient justification for approval. Self-policing is an automatic adjunct of
concerted ratemaking, a mandatory duty prescribed by Shipping Act section 15

19 Moat carrlors serving the Far East via Pacific Coast ports offer reduced “Overland /OCP" rates for cargo originating from
or destined 1o points cast of the Continental Divide. These rates tend to oqualize the cost of using Atlantic and Gulf Coast and
Pacific Coast carriers,

" In Seatrain International (I1), supra, 598 F.2d at 296, 13 S.R.R. at 604, the court indicated that overlapping memborship
in competing intermadal conferences was a matter requiring particular justification, and stated that:

The 12 JKAG members with access to the TPF intermodal tariff may have had limited incontives to generate an additional
intermodal servioe and thereby compete with themaelves, The possibility emerges, without refutation by the FMC, that the majority
of the Conference mombers wanted no JKAG intermodal tarlff at all.
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and section 528 of the Commission’s Rules. NYFB does not, and could not,
claim that the inciusion of intermodal shipments within its ratemaking author-
ity would eliminate existing malpractices associated with intermodal ship-
ments because there is presently no intermodal cargo moving in the NYFB
trade.

NYFB’s argument that the Agreement is necessary to prevent the “destruc-
tion” of the all-water route between Hong Kong and U.S. Atlantic and Gulf
ports is also unsubstantiated.'” Even if cargo losses were documented and con-
vincingly related to gains made by Pacific Coast intermodal carriers, there is
no basis for concluding that these losses would be prevented by approval of the
instant Agreement. That conclusion would require the existence of a sizeable
market for NYFB’s proposed interior point service to Chicago, East St. Louis,
Louisville and Cleveland.

The Commission has found intermodal ratemaking by existing all-water con-
ferences to be justified only when such further section 15 authority would have
the probable effect of minimizing commercial disruptions incident to the em-
ployment of new technology and the development of new trade patterns associ-
ated with intermodalism. When such benefits to United States commerce were
not demonstrated, intermodal amendments have been disapproved. See Far
East Conference Intermodal Amendment (Agreement No. 17-34), 18 SR.R.
1685 (1979). The present record fails to establish that unlimited intermedal
authority is necessary to secure transportation needs, public benefits or regula-
tory purposes in the NYFB trade.

THEREFORE, IT IS ORDERED, That Agreement No. 5700--26 is disap-
proved; and

IT IS FURTHER ORDERED, That this proceeding is discontinued.

(S) Francis C. HURNEY
Secretary

" NYFB also cluims that approval may induce the nine non-conference lines which have entered into a rate agreement with
NYFB (FMC Agreement No. 10108) to join the conference. Like self-policing, the enlargement of conference membership is not
fiself a justification for ratemaking authority.
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DockET No. 78-44

PIERPOINT MANAGEMENT COMPANY AND
RETLA STEAMSHIP COMPANY

V.

HoLT HAULING & WAREHOUSING SYSTEM, INC.

DISCONTINUANCE OF PROCEEDING
November 27, 1979

The Commission by order of June 13, 1979, in this proceeding required the
parties to submit a revised séttlement agreement for detérmination as to section
15, Shipping Act, 1916 applicability and if necessary approvability. The parties
complied with this order and the agreement was processed pursuant to section
15 procedures,

The Commission has now approved the agresment in question which settles
the complaint in this proceeding. Accordingly, no further proceedings in this
matter are contemplated and the complaint is dismissed.

By the Commission.

(S) Francis C. HURNBY
Secretary
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DOCKET No, 78-44

PIERPOINT MANAGEMENT COMPANY AND RETLA
STEAMSHIP COMPANY V. HOLT HAULING
AND WAREHOUSING SYSTEMS, INC,

ORDER
June 13, 1979

This proceeding is before the Commission upon its determination to review
the Order of Discontinuance of Administrative Law Judge William Beasley
Harris (Presiding Officer).!

On October 30, 1978, Pierpoint Management Company and Retla Steam-
ship Company jointly filed a complaint with the Commission against Holt
Hauling & Warehousing System, Inc. pursuant to section 22 of the Shipping
Act, 1916 (46 U.S.C. §821) in which it was alleged that Holt violated sections
15, 16 and 17 of the Shipping Act, 1916 (46 U.S.C. §§814, 815 and 816). The
Commission’s Bureau of Hearing Counsel intervened in the proceeding,

Central to the resolution of this dispute is Agreement No. T-3323 (Agree-
ment) to which Pierpoint, Retla, and Holt are signatories. The Agreement is
a terminal lease arrangement by which Holt leased to Pierpoint the Pier Seven
facility at Gloucester City, New Jersey.? According to the terms of the Agree-
ment, Pierpoint, as the tenant, manages and operates the Pier Seven terminal
facility, paying annual base rental in monthly installments to Holt. The Agree-
ment provides a formula for adjustment in the event the annual tonnage cal-
culated in the base rental (150,000 tons at $2.00 per ton) is less than 150,000
tons. The base rental applies only to wood and steel products carried or con-
trolled by Retla. If an annual short fall of tonnage for wood and steel products
occurs, the rental formula allows Retla to elect to treat other commoditics as
base cargo under the base rental formula. The tonnage allowable for election
is determined by calculating the difference between 150,000 tons and the tons
of base cargo actually carried during the lease year. The Agreement was
approved by the Commission on August 26, 1976.

' Rute 227 of the Commissicn’s Rules of Practice and Procedure permits Commission review of initial decisions on its initiative
{46 C.F.R. §502.227].

2 The Agreement designates Retla, a common carrier by water, as the user of Pier Seven under a special rental arrangement.
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In their complaint, Pierpoint and Retla allege that: Holt assigned its interest
in Agreement No. T-3323 to the New Jersey Economic Development Authority
without prior approval by the Commission or Pierpoint in derogation of section
15; changed competitive circumstances® have made the Agreement unjustly
discriminatory, detrimental to the commerce of the United States, and contrary
to the public interest, in violation of section 15; Holt has violated sections 16
and 17 by providing terminal services to Korean vessels carrying wood products
at a terminal tariff rate substantially lower than Retla is required to pay as a
result of its reduced carryings.

Complainants and Respondent advised the Presiding Officer at a January
1979 prehearing conference held in conjunction with this proceeding that they
were negotiating a settlement agreement disposing of the complaint. Subse-
quently, on March 7, 1979, they submitted to the Presiding Officer a settlement
agreement and a motion for its approval and discontinuance of the proceeding.
The settlement agreement requires the Complainant Retla to pay the sum of
$500,000.00 to the Respondent Holt and cancels Agreement No. T-3323.
Hearing Counsel advised the Presiding Officer that it had no objection to the
settlement agreement.

The Presiding Officer approved the settlement agreement on the basis that
Agreement No. T-3323 grants the tenant a unilateral right of termination of
the lease on 60 days notice and that the “law favors compromise and settle-
ment.” He than discontinued the proceeding.

The Commission is aware of and fully supports the policy which favors the
settlement of disputes, but it is incumbent upon the decision maker to assure
that the settlement proposed by litigants does not violate the law. As was stated
in Inter Equip, Inc. v. Hugo Zanelli & Co., 17 S.R.R. 1232, at 1234 (1977):
The fact that parties seek approval of their settlement does not . . . mean that the presiding officer
or the Commission must blindly approve and has no useful function to perform. Care must be

taken to insure that no violence is done to any statutory schemes involved especially if there is a
question concerning the applicability of Section 15 of the Act. . ..

Here, the proposed settlement appears to modify the termination clause of
the Agreement. It also appears to modify the payment terms of the Agreement.
If the proposed settlement represents a modification of either of these pro-
visions of the Agreement or any other of the Agreement’s provisions, then it
must be filed for Commission approval pursuant to section 15. However, the
proposed settlement is too vague in regard to these essential clauses to allow for
a definitive determination on the status of the settlement agreement under
section 15. Before it can be considered for approval, the settlement agreement
must be clarified in order that its applicability to section 15 may be determined.
If applicable, the Commission must then determine whether or not the pro-
posed settlement can be approved. Inter Equip, Inc. v. Hugo Zanelli & Co,,
supra; accord American Export Isbrandtsen Lines, Inc., Order to Show Cause,
14 FM.C, 82, 89 (1970).

?The changed competitive cir referred 1o in the complaint were allegedly caused by cargo restrictions imposed by
the Korean Government and the entry of a Korean carrier into the trade carrying plywood previously carried by Retla under the
terms and conditions of Agreement T-3323. The complaint also alleges that Holt may have entered into an unfiled section 15
agreement in connection with its performance of terminal services for Korean controlled cargo.
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Neither the settlement agreement nor the record in this proceeding provides
any indication as to what the proposed $500,000 payment by the Complainant
Retla represents. The Commission must know, in detail, what preexisting obli-
gation of the Complainant, if any, will be satisfied by this payment. If the obli-
gation is a liquidated sum, e.g., a rental arrearage, then the Commission must
know whether the proposed settlement fully satisfies that obligation or whether
it compromises any portion thereof. If it represents a compromise, the Commis-
sion must know the amount, identity of the obligation, and the accrual date of
the obligation proposed to be compromised. In short, the settlement agreement
should make clear what is the quid pro quo for the $500,000 payment.

Accordingly, any settlement agreement reached in this proceeding must be
filed with the Commission for a determination as to its section 15 applicability
and, if necessary, approvability, Such agreement must be complete and incor-
porate all of the terms and conditions of settlement. If determined to be subject
to section 15, the agreement will be processed pursuant to the Commission’s
usual procedures.

This proceeding will be held in abeyance for a period of 30 days to allow the
submission of a revised settlement agreement. If no settlement agreement is
submitted within that time, the Commission will, by further order, direct the
Presiding Officer to resume proceedings on the complaint.

THEREFORE, IT IS ORDERED, That the Presiding Officer’s Order of
Discontinuance approving the proposed settlement agreement is vacated; and

IT IS FURTHER ORDERED, That this proceeding be held in abeyance
for a period of 30 days from the date of this Order to permit the submission
of a revised settlement agreement,

By the Commission.

(8) Francis C. HURNEY
Secretary
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Docker No, 76-22
LAKES AND RIVERS TRANSFER CORPORATION
V.

THE INDIANA PORT COMMISSION

NOTICE
November 28, 1979

Notice is given that no appeal has been taken to the October 24, 1979
dismissal of the complaint in this proceeding and that the time within which the
Commission could determine to review has expired. No such determination has
been made and, accordingly, the dismissal has become administratively final.

(S) Francis C. HURNEY
Secretary
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No. 76-59
AGREEMENTS Nos. T-3310 aND T-3311

No. 76-22
LAKES AND RIVERS TRANSFER CORPORATION
V.

THE INDIANA PORT COMMISSION

(1) TERMINATION OF NO. 76-22
(2) ENLARGEMENT OF TIME FOR REPLY BRIEF IN NO. 76-59

Finalized November 28, 1979

(1) By its order served August 28, 1979, the Commission approved a settle-
ment agreement and six lease agreements (Nos. T-3762, T-3763, T-3764,
T-3765, T-3766, T-3767 and T-3768) between the Indiana Port Commission,
on the one hand, and on the other, the two principal stevedores, Ceres Marine
Terminals, Inc., and Lakes and Rivers Transfer Corporation, at Burns Water-
way Harbor.

Docket No. 76-22 is a complaint proceeding, which has been consolidated
with Docket No. 76-59, an investigation instituted by the Commission.

Lakes and Rivers agreed to withdraw its complaint in No. 76-22, as part of
the settlement agreement above.

Accordingly, it is appropriate now that the settlement agreement (T-3762)
has been approved to note that the complaint in No. 76-22 has been with-
drawn, and that proceeding (No. 76-22) has been terminated. As a caveat it
should also be noted that the entire record in both proceedings remains the
record for any factual determinations as to the remaining issues in No. 76-59.

(2) By motion filed October 12, 1979, at 4:37 p.m., Ceres, Inc., asks for an
enlargement of the time within which to file its reply brief in No. 76-59 as to
the remaining issues in that proceeding. Reply briefs were due on October 12,
and Ceres’ request is tardy. However, since this proceeding has been under way
a long time, during which the parties have resolved many of the issues, and
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during which time the Indiana Port Commission expanded its port facilities
greatly at a large dollar cost, the additional ten days for Ceres to file its reply
brief does not seem excessive. Accordingly, the request of Ceres is granted,
without waiting the 15 days allowed in the rules for replies to such a motion,
and with no objection having been received to date. When the reply brief of
Ceres has been received and all matters have been duly considered, an initial
decision on the remaining issues in No. 76-59 will be entered.

(S) CHARLES E. MORGAN
Administrative Law Judge

October 24, 1979
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DockeT No. 79-53

JouN C. GRANDON D/B/A CONSULSPEED SERVICES
INDEPENDENT OCEAN FREIGHT FORWARDER LICENSE No. 2011

Respondent’s freight forwarder license revoked for failure to comply with the Shipping Act, 1516,
and the Commission’s Freight Forwarder Regulations.

John Robert Ewers, Joseph B. Slunt and Alan J. Jacobson for the Commission’s Bureau of
Hearing Counsel.

REPORT
November 30, 1979

BY THE COMMISSION: (Richard J. Daschbach, Chairman; Thomas
F. Moakley, Vice Chairman; James V.
Day and Leslie Kanuk, Commissioners)

By Order served May 18, 1979, John C. Grandon d/b/a Consulspeed
Services (Consulspeed), a Commission licensed ocean freight forwarder, was
directed to show cause why its forwarder license should not be revoked or
suspended for permitting Air Wings International, Inc. (Air Wings), an air
freight forwarder, to perform ocean freight forwarding services under Consul-
speed’s name and license number, in violation of section 44(e) of the Shipping
Act, 1916 (46 U.S.C. §843(e)) and sections 510.23(a) and 510.24(e) of the
Commission’s Rules.! The hearing in this proceeding was limited to affidavits
of fact and memoranda of law.

'46 C.F.R.-§510.23(a) reads, in part:

{a) No licensee shali permit his license or name to be used by any person not employed by him for the performance of any freight
forwarding service. No licensee may provide freight forwarding services through an unlicensed branch office or other separate
establishrment without written approval of the Federal Maritime Commission.

46 C_F.R. §510.24(¢) requires the licensee to certify on the ocean bill of lading before receiving p ion from a
carcier that it is operating under a license issued by the Commission and:

[h]as performed in addition to the solicitation and securing of the cargo for the ship or the bocking of, or otherwise arranging for
spuce for such cargo, twa or more of the following services;

(1) The coordination of the movement of the cargo to shipside;

(2) The preparation and processing of the ocean bill of Jading;

(3) The preparation and processing of dock rea-.]pts or delivery orders;

{4) The preparation and pre ing of or export declarations;
(5) The payment of the ocean freight charges on the cargo.
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Consulspeed applied for and was granted by the Commission independent
ocean freight forwarder license No. 2011, effective November 23, 1977, At that
time, Consulspeed was given written notice of the requirement that it must con-
duct its forwarding activities in accordance with the Shipping Act, 1916, and
the Commission’s Freight Forwarder Regulations (46 C.F.R. Part 510). 2

A routine compliance check begun on August 2, 1978 by Commission inves-
tigators revealed a close business relationship between Air Wings, an air freight
forwarder and Consulspeed.’ The compliance check further disclosed that
between March 18, 1978 and August 24, 1978, Consulspeed had collected from
twelve ocean carriers $9,607.69 in brokerage fees. The fees involved approxi-
mately 229 shipments for which ocean freight forwarding services were per-
formed not by Consulspeed but by Air Wings under Consulapeed’s name and
license number.* While Air Wings billed the shippers for the services rendered,
Consulspeed collected compensation from the carriers on these same shipments
even though it had not performed the services required by section 44(e) of the
Shipping Act and section 510.24(e) of the Commission’s Rules.’

Although Consulspeed did not deny the charges, it contends that it did not
willfully violate the Commission’s rules and argues that revocation of its ocean
freight forwarding license would be too harsh a sanction,

The Commission’s Bureau of Hearing Counsel submits that the number of
shipments involved, the amount of money collected and the duration of the
violations together warrant a revocation of Consulspeed's license.

DISCUSSION

The uncontroverted facts are that between March 18, 1978 and August 24,
1978, Consulspeed permitted Air Wings to use Consulspeed's name and license
number in the performance of ocean freight forwarding services on approxi-
mately 229 shipments of Air Wings' clients. Consulspeed also collected bro-
kerage fees on these shipments even though it had not performed freight
forwarding services required by the Shipping Act and the commission’s Rules.

*Prior to und at the time of the issuance of the lcense, the Commtission’s Office of Freight Forwarders sent Consulspeod coples
of sections 1 and 44 of the Shipping Act, 1916 (46 U.S.C. §§801 and 843) and of 46 C.F.R. Part 510.

* In his uffidavit, William L. Ausderan, a Commiission investigatar, states-that Consulspecd, whass only empioyec appears to be
Mr. Grandon occupies onie room in Air Wings' offices for which Air Wings pays the rent and that Air Wings also keepe
Consulspeed's records of freight compensstion received and fees collected.

¢ The President of Air Wings stated, when interviowed by Mr. Ausderan, that with regard to thoso shipments Air Wings booked
the cargo, prepnnd export documentation; provided draysge to dockside, arranged for packaging and crating services, advanoed
lreight monice and invoiced the shippers. In return for the office space it occupled Comulnpsed was oxpected, but apparently did
nol, provide messenger and banking services,

*Section 44{¢) provides, in relevant part:

(e} A comman carrier by water may compensate & person carrying on the business of forwerding to the extent of the value rendered
such carrier in connection with any shipmem dispatched on behalf of others when, and only whan, such person is liconsed hereunder
und has performed with respect to such shipment the solicitation and securing of the cargo for the ship or the booking of, or
otherwise nrrunging for space for, such cargo, and at least two of the foilowing scrvives:

(1) The coordination of the movement of the cargo 1o shipaide;

(2) The prepucation snd processing of the ocean bill of lading;

(3) The preparation and p ing of dock ipts or delivery orders;

(4) The preparation and p ol‘ or export declarations;
(5) The payment of the ocean rmghl chargea on such shipments.
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Consulspeed’s argument that the violations were not willful is not con-
vincing.® The principle is well established that an act is willful if it is intentional
or if committed with careless disregard of statutory requirements.” Consul-
speed does not contend that allowing the use of its name and license number
or its own collection of brokerage fees were unintentional. Moreover, Consul-
speed’s ignorance of the Commission’s rules appears to be due to its admitted
failure to take the time to read them. Consulspeed’s actions must be considered,
therefore, as willful.

Consulspeed is therefore found to have willfully failed to comply with the
Shipping Act, 1916 and the rules and regulations of the Commission pro-
mulgated thereunder. In view of the number and nature of these violations,
F.M.C. License No, 2011 issued to John C. Grandon d/b/a Consulspeed
Services, is hereby revoked,

It is so ordered.

By the Commission.

(S) Francis C. HURNEY
Secretary

¢ Shipping Act scction 44{d) provides, in relevant pact:
[A licensee's license] . . . may . . . be suspended or revoked for wififul failure to comply with any provision of this Act, or with
any lawful arder, rule, ar regutation of the C isston p \gated th der. {Emphasis added.)

TU.S. v. lli. Censral Ry. 303 US. 239, 242 243 (1938); George Steinberg & Son, Inc. v. Butz, 491 F.2d 988, 994 (2d Cir.
1974), cert. den. 419 1.8, 830 (1974): Misclassification of Tissue Paper as Newsprint Paper, 4 F.M.B. 483, 486 (1954).
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DockeT No. 77-42
P & M CRANE SERVICE, INC,
V.

PORT OF HOUSTON AUTHORITY OF HARRIS COUNTY, TEXAS

NOTICE
November 30, 1979

Notice is given that no appeal has been taken to the October 29, 1979 dis-
continuance of this proceeding and that the time within which the Commission
could determine to review has expired. No such determination has been made
and, accordingly, the discontinuance has become administratively final.

(S) Francis C, HURNEY
Secretary


mharris
Typewritten Text
334


335

FEDERAL MARITIME COMMISSION

No. 77-42
P & M CRANE SERVICE, INC.
V.

PorT OF HOUSTON AUTHORITY OF HARRIS COUNTY, TEXAS

MOTION FOR APPROVAL OF SETTLEMENT GRANTED;
PROCEEDING DISCONTINUED

Finalized November 30, 1979

Complainant and respondent have filed a joint motion seeking approval of a
settlement which they have reached and ask for discontinuance of this proceed-
ing. This settlement, if approved, would bring to a conclusion at long last a
series of cases arising out of practices long since discontinued by respondent as
a result of the Commission’s decision in Docket No. 75-51, Perry’s Crane Serv-
ice, Inc. v. Port of Houston Authority of Harris County, Texas, 19 FM.C. 548
(1977). That case as well as another similar complaint was settled with my
approval, and my rulings of approval became administratively final by sub-
sequent notice of the Commission. See Docket No. 75-51, cited, Motion for
Approval of Settlement granted, June 21, 1979, Commission Notice, July 27,
1979; Docket No. 76-57, H & H Cranes, Inc. v. Port of Houston Authority
of Harris County, Texas, Motion for Approval of Settlement granted, July 10,
1979, F.M.C. Notice, August 16, 1979, 19 SRR 547.

As in the two previous settlements, the present scttlement represents a
successful effort on the part of both sides to avoid time-consuming and costly
litigation which in all probability would benefit neither side economically re-
gardless of who might have prevailed on the merits. As was the situation in the
two previous settlements, the issue to be litigated here is that concerning the
amount of reparation which should be awarded to complainant because of
previous episodes in which he allegedly lost jobs and was displaced from jobs
already commenced. As set forth in the Commission’s decision in Docket No.
75-51, the measure of damages depends upon a determination of financial
injury caused by “bumping” of complainant’s cranes from jobs already com-
menced as well as loss of jobs because of respondent’s previous preferential
practices. Counsel for both sides have spent considerable time attempting to
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identify “bumping” episodes and attempting to formulate a means to quantify
the lost jobs aspect of the formula for damages. This has proved to be a sizeable
task and should the matter have proceeded to a trial-type hearing, the many
factual disputes and the need for subsequent pleadings, initial decision, excep-
tions, commission decision, etc., made it apparent that a settlement would be
far the wiser course of action. Thus, complainant has determined that accept-
ing a payment of $12,800 with costs as compensation for his injury would be
more prudent than to pursue the uncertainties of prolonged litigation.

As | explained in greater detail in the two previous rulings approving settle-
ments in Docket Nos, 75-51 and 76-57, the Commission and courts favor
settlements and exert every effort to find them reasonable because of the strong
policy discouraging needlessly expensive litigation. Again, as I explained in
those previous rulings, a settlement such as the present one does not raise any
questions under other provisions of the Shipping Act, 1916, ie., it does not
constitute an agreement subject to approval under section 15 of the Act and it
does not involve tariff matters under section 18(b)(3). In short, all it does is
attempt to settle an issue of damages arising out of respondent’s discontinued
practices which were found to be unlawful under sections 16 and 17 of the Act.

With approval of this settlement, the long history of litigation between
various private crane operators and the Port of Houston which began in 1975
will come to anr end and will do so amicably. The parties are commended for
their sincere efforts to terminate these long controversies and in my opinion
have acted in the best traditions of American law in so doing. Accordingly, as
1 found in the two previous cases which were settled for similar reasons, the
settlement which the parties have submitted for approval is reasonable, violates
no law or policy, and fully comports with the Commission’s policy which en-
courages settlements. Therefore, subject to rule 227(c), as amended (i.e., sub-
ject to Commission review), the settlement is approved and this complaint case
is discontinued.

(S) NORMAN D. KLINE
Administrative Law Judge

October 29, 1979
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[45 C.F.R. PART 510; Docker No, 78-53]

INDEPENDENT OCEAN FREIGHT FORWARDER BIDS ON GOVERNMENT
SHIPMENTS AT UNITED STATES PORTS

December 5, 1979

ACTION: Discontinuance of proposed rulemaking

SUMMARY:; On December 12, 1978, the Federal Maritime Commis-
sion published a notice of proposed rulemaking (43 Fed.
Reg. 58098) with respect to practices of independent
ocean freight forwarders who submit bids to United
States Government agencies. After full consideration of
the issues and comments from interested parties, the
Commission has decided that the adoption of a new rule
at this time is unnecessary.

SUPPLEMENTAL INFORMATION:;

On March 18, 1977, the Commission issued a decision in Docket No. 74-10
holding that fees assessed the General Services Administration (GSA) for
ocean freight forwarding services were, in certain instances, so low ? as to be in
violation of section 16 First, of the Shipping Act, 1916 (46 U.S.C. §815), and
the Commission’s General Order 4 (46 C.F.R. §510).

Section 16 First, of the Shipping Act, 1916, inter alia, makes it unlawful for
a forwarder:

To make or give undue or unreasonable preference or advantage to any particular person, locality,
or description of traffic in any respect whatsoever, or to subject any particular person, locality or
description of traffic to any undue or unreasonable prejudice or disadvantage in any respect
whatsoever. . . .

Rule 510.24{b) of General Order 4 provides:

No (Forwarder) shall render, or offer to render, any forwarding service free of charge or at a
reduced forwarding fee in consideration of . . . receiving compensation from an oceangoing com-
mon carrier on the shipment. . .,

However, in its decision in Docket 74-10 the Commission stated:

! Freight Forwarder Bids on Government Shipments at United States Ports—Possible Violations of the Shipping Act, 1916,
and General Order 4, 19 F.M.C. 619 (1977).

?Fees us low as four and one half cents were being bid on GSA shipments.
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We are reluctant to establish binding rules of universal application governing the level of freight
forwarder fees on the basis of the existing limited record. The important matter of what objective
standards, if any, should be adopted to judge the accepiability of forwarding GSA bids under the
Shipping Act, 1916, and the Commission's regulations, is one that requires considerably more study
and analysis. We do not intend to take any precipitous action, no matter how well motivated, that
might result in the establishment of requirements which could prove impossible of application or
unduly or unnecessarily disruptive of the freight forwarder industry. Whatever standards are finally
adopted must be well-reasened, economically sound and consistent with responsible regulatory
policy . . . We will therefore hold under advisement, pending further study and review, the issue
raised in our Order instituting this proceeding, of ‘whether the Commission’s General Order 4
should be amended to include a rule governing the practices of forwarders bidding on GSA
contracts and providing services thereunder.". . .

After the above mentioned “further study and review” of the issue was
concluded, it appeared that a new rule might be the most effective method of
preventing the type of unlawful practice found in Docket 74-10.° The Commis-
sion therefore published a notice of proposed rulemaking (43 Fed. Reg. 58098)
instituting the instant proceeding, Docket No. 78-53, on December 12, 1978.

After consideration of all the comments submitted and carefully weighing
the advantages and disadvantages of the proposed rule, the Commission has
determined that the benefits to be derived from a new rule do not currently
Jjustify the burdens which would be imposed on the forwarding industry. Ac-
cordingly, this proposed rulemaking proceeding will be discontinued.

The Commission now gives notice that it intends to monitor the level of
forwarder bids submitted to GSA and take whatever action it deems appropri-
ate on a case-by-case basis. Appropriate action includes civil penalties and
license suspension or revocation.

THEREFORE, IT IS ORDERED, That Docket No. 78-53 is discontinued;
and

IT IS FURTHER QRDERED, That notice of this Order be published in
the Federal Register.

By the Commission

Francis C. HURNEY
Secretary

* Despite the findings in Docket 74 10, GSA's next request for bids produced bids as low as one cent.
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[46 C.F.R. § 508; DockET No. 78-33]

ACTIONS TO ADJUST OR MEET CONDITIONS UNFAVORABLE
TO SHIPPING IN THE UNITED STATES/ECUADOR TRADE

December 11, 1979

ACTION: Discontinuance of Proposed Rule

SUMMARY: The proposed rule in this proceeding was designed to
counteract apparent unfavorable conditions to shipping
in the U.S./Ecuador trade. An Ecuadorian Government
decree appeared to preclude a Norwegian registered ves-
sel (M.V. Lionheart) from competing on the same basis
as other vessels. Temporary relief was afforded through
U.S. Coast Guard waivers giving the vessel American
registry status. These waivers are likely to continue until
a replacement vessel is available and therefore no imme-
diate need exists for continuing this proceeding.

DATES: Effective December 14, 1979

SUPPLEMENTARY INFORMATION:

This proceeding was instituted by notice of proposed rule published Septem-
ber 28, 1978 (43 Fed. Reg. 44554). The proposed rule could have suspended
tariffs of Transportes Navieros Ecuatarianos in the trade between the U.S. and
Ecuador. The proposal was designed to counteract apparent unfavorable condi-
tions to shipping created by the Ecuadorian Government in implementing its
Decree 7/78 in such a way as to preclude a Norwegian registered vessel in that
trade (the M/V Lionheart) from competing on the same basis as other vessels.
Ecuadorian law appeared to favor carriage by Ecuadorian and U.S. flag vessels
in this trade. Issuance of a final rule was deferred when the U.S. Coast Guard
granted a temporary waiver of survey, inspection and measurement require-
ments for the vessel in question in order to admit the vessel to American
registry, thereby qualifying it for more favorable treatment under Decree 7 /78.

The U.S. Coast Guard on October 22, 1979 has extended the waiver for the
M/V Lionheart through September 30, 1980, or until a replacement vessel is
placed in operation, whichever occurs first. The Coast Guard also indicates that
a replacement barge may be available as soon as March 1, 1980. Another new
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vessel (Ro-Ro) to be built in West Germany, has been contracted for delivery
scheduled for September 1, 1980,

The proposed rule was designed simply to afford the M/V Lionheart relief
from Decree 7/78 in regard to its U.S./Ecuador operations. Coast Guard
waivers have provided effective relief. It appears likely that such waivers will
continue until such time as a U.S. registered permanent replacement vessel is
available, If it turns out that this does not accur, the Commission could reissue
a proposed rule for further comment. No purpose is served by continuing this
proceeding and it is hereby ordered to be discontinued.

By the Commission.

Francis C. HURNEY
Secretary
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Docker No. 79-6

PUERTO RICO MARITIME SHIPPING AUTHORITY AND
TRAILER MARINE TRANSPORT CORPORATION
PrOPOSED REDUCED RATES

ORDER ON APPEAL FROM DENIAL OF
MOTION TO DISCONTINUE

December 11, 1979

This proceeding is before the Commission upon the appeal of Trailer Marine
Transport Corporation (TMT), from the ruling of Administrative Law Judge
Stanley M. Levy denying TMT’s motion to discontinue the proceeding.

PROCEEDINGS

On December 22, 1978 and January 5, 1979, Puerto Rico Maritime Ship-
ping Authority (PRMSA) filed revisions to PRMSA Tariff No. 6, FMC-F
No. 7, which in effect, imposed upon Charleston, South Carolina the same rate
structure applicable to the Jacksonville and Miami, Florida/Puerto Rico
Trade. TMT protested PRMSA’s tariff filings and in addition, reduced its
trailer-load rates on Bakery Goods and Furniture, N.O.S. moving between
Jacksonville and Miami, Florida and Puerto Rico. PRMSA protested TMT’s
rate reductions after proposing to reduce its trailerload rates on Bakery Goods
and Furniture, N.O.S. in the Charleston, South Carolina/Jacksonville and
Miami, Florida/Puerto Rico trade.

By Order of Investigation and Hearing, served February 2, 1979, the Com-
mission instituted this proceeding to determine the lawfulness of the various
tariff revisions submitted by TMT and PRMSA. Specifically, that Order put
at issue; (1) the validity of the rationale of Rates From Jacksonville, Florida
to Puerto Rico, 10 F.M.C. 376 (1967), cited by both TMT and PRMSA as
controlling authority in this case, in light of changed circumstances since that
case was decided; (2) the applicability of the Coemmission’s decision in Rates
From Jacksonville to the factual situation in this proceeding; and, (3) the
compensatory level of PRMSA’s reduced Charleston rates.

Subsequently, on February 28, 1979, TMT withdrew its protest to PRMSA’s
tariff revisions and filed a motion to discontinue the proceedings on grounds of
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mootness, which motion was opposed by both PRMSA and the Commission’s
Bureau of Hearing Counsel. On the same date, TMT filed rate increases which
restored the prior level of rates on bakery goods and furniture moving in the
South Atlantic/Puerto Rico Trade. PRMSA, on March 12, 1979, filed similar
rate increases on bakery goods and furniture moving in the South
Atlantic/Puerto Rico Trade. The Presiding Officer, by Order served March 16,
1979, denied TMT’s Motion to Discontinue.

TMT subsequently requested the Presiding Officer to reconsider his denial
of TMT’s Motion to Discontinue. This request was opposed by PRMSA and
Hearing Counsel and denied by the Presiding Officer on April 9, 1979. The
matter is now before the Commission on appeal.

THE PRESIDING OFFICER'S DECISION AND POSITION OF THE PARTIES

From the filing of TMT’s Motion to Discontinue to the present there have
been no less than fourteen (14) substantive filings in this matter. Rather than at-
tempt to trace the development of the arguments and rulings through the rec-
ord, a summary of the positions of the parties and the findings of the Presiding
Officer should serve to fairly present the issues now before the Commission or
disposition.

The basis of the Presiding Officer's refusal to discontinue this proceeding is.
that TMT has, since the institution of the proceeding, filed new intermodal rail-
water rates on shipments -of furniture and dry goods originating at 20 addi-
tional inland points which affect the matter under investigation. He explained
that while he could not on the basis of the record determine whether TMT has
in fact revived the rate differential it purported to have cancelled, he would not
proceed further in this regard until the Commission advises whether it intends
to assert jurisdiction over intermodal rates in this proceeding in view of the fact
that this matter was not raised in the Commission’s Order of Investigation. The
Presiding Officer found that any inquiry into the efficacy of the Rates From
Jacksonville precedent would be purely theoretical at this point and standing
alone would not warrant continuation of this matter. He reached no decision,
however, on the issue of the compensatory nature of PRMSA’s reduced rates.

TMT has maintained that this proceeding is moot as there is no valid
regulatory purpase to be served by its continuance. TMT notes that it has
cancelled its port-to-port rate reductions and withdrawn its protest against
PRMSA’s rate reductions restoring rate parity on the port-to-port rates. It
contends that its intermodal rates should not be made an issue in this proceed-
ing because: (1) these rates are not below its port-to-port rates, precluding any
possibility of cross-subsidization of services; (2) the Commission has no juris-
diction over its intermodal rates, not only as to filing such rates, but also as to
being entitled to any information concerning them; and (3) PRMSA’s institu-
tion of reduced through rates from the same inland points as TMT's shifts the
focus of this proceeding to an issue concerning only through rate competition,
a matter over which the Commission has no jurisdiction. Although TMT is
willing to allow rate parity at this time, it reserves its “right” under Rates From
Jacksonville to a rate differential in the future. TMT concludes that in any
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event, no material issues of any practical effect allegedly remain to be decided
in this proceceding.

PRMSA, on the other hand, urges the Commission not only to continue the
present proceeding but to broaden it to a general inquiry into TMT's overall
rate structure and the relationship between TMT’s port-to-port rates and its
through rates. PRMSA maintains that the canceltation of TMT’s reduction of
its port-to-port rates is a subterfuge and in fact TMT has revived the rate
differentials by reductions in its through rates. PRMSA alleges that TMT has
intentionally misled the Commission and that the reduced through rates seri-
ously undercut PRMSA’s port-to-port rates.

PRMSA further asserts that the Commission has jurisdiction over the water
portion of TMT’s intermodal rates,' and that the Commission does not need
jurisdiction over the through rates to prevent the cross-subsidization of those
rates by the port-to-port rates. PRMSA maintains that TMT continues to
enjoy a rate differential under Rates From Jacksonville to which it is not en-
titled, is engaging in unlawful destructive price competition and discrimination,
and is attempting to evade the Commission’s regulation of its port-to-port rates
through the use of intermodal rates. It further argues that even without juris-
diction over intermodal rates, the Commission has an obligation to regulate
port-to-port rates and has the right to obtain information necessary to perform
this function. This proceeding is allegedly sufficiently broad in scope to permit
an inquiry into the effect of TMT’s intermodal rates on the port-to-port rates.
PRMSA believes that the Rates From Jacksonville issue is viable and that the
Commission can in fact order TMT to establish a rate differential in PRMSA’s
favor.

Hearing Counsel opposes a discontinuance of this proceeding but does not
agree with PRMSA that its scope should be expanded. It argues that this
proceeding should not be discontinued until the principles established in Rates
From Jacksonville are thoroughly reexamined. Hearing Counsel points out
that while TMT has withdrawn the rate actions at issue in this proceeding, it
nevertheless asserts continuing rights under that case. Hence, a valid regulatory
purpose exists in pursuing this matter to a final conclusion.

As to the effect of TMT’s intermodal rate reductions on its port-to-port rates
and the competitive effect of such action on PRMSA, Hearing Counsel is of
the opinion that while there may be validity to PRMSA’s contentions in this
regard, these matters could not be addressed without a restructuring of this
proceeding, or the institution of a new proceeding. Hearing Counsel suggest
that if the Commission is inclined to address this matter further, it should
consider the impact of the court’s stay order in Trailer Marine Transport
Corporation v. Federal Maritime Commission, 602 F.2d 379 (D.C. Cir.
1979).2

'PRMSA cites In re: Trailer Marine Transpori Corporation—Joint Single Factor Rates, Puerto Rico Trade. 20 FM.C. 524
(1978).

? Further argument was advanced by Hearing Counsel regarding the impact and effect of the court’s stay in that proceeding,
However, in light of the court’s intervening decision on the merits in the case, discussed infra, further discussion on this point is
unnecessary.



344 FEDERAL MARITIME COMMISSION

Finally, Hearing Counsel notes that even if it is assumed that TMT’s port-
to-port rates are subsidizing the intermodal rates the only available remedy
would be a reduction in TMT’s port-to-pott rates, an action which would
reestablish the rate differentials challenged in this proceeding.

DISCUSSION
Intermodal Rates

This case does not involve a question of whether the local rates at issue are
unreasonably high in relation to through rates but whether they are, standing
alone, unreasonably low. The reasonableness of any rate differential between
TMTs through rates and its port-to-port rates is a matter beyond the scope of
this investigation. Therefore, the reduced rates of TMT having been cancelled
and its protest against PRMSA’s rates having been withdrawn, the Commis-
sion perceives no valid regulatory purpose in continuing this proceeding on this
issue,

However, even if the Order of Investigation in this proceeding had included
an examination of TMT’s through rates, it would still be affected by the recent
decision of the United States Court of Appeals for the District of Columbia
Circuit in Trailer Marine Transport Corporation v. Federal Maritime Com-
mission, supra, reversing in part and remanding in part the Commission’s
order in In re: Trailer Marine Transport Corporation—Joint Single Factor
Rates, Puerto Rico Trade, supra. The court held that the Federal Maritime
Commission lacks jurisdiction over joint through rail-water rates in the Puerto
Rican domestic offshore trades beginning or ending at an inland U.S. point and
cannot require a carrier to file such rates with it. The court also determined that
any demand by the Commission for information concerning intermodal
through rates must articulate a basis therefor sufficient to allow a reviewing
court to determine that the Commission has * ‘given reasoned consideration to
all the material facts and issues’ and ‘pertinent factors’ at stake in the agency’s
order.” This court decision clearly limits the Commission’s authority to exam-
ine TMTs through rates in this or in any other proceeding.

The question remains, however, as to the manner and extent the Commission
may examine and consider through rates in its investigations of port-to-port
rates, such as the subject proceeding. Local rates set at unnecessarily high
levels merely to facilitate the movement of cargo under through rates from
inland points could be prejudicial to cargo originating at ocean ports, and
would present a situation that the Commission can and should regulate,

Considered in the context of this proceeding, however, the only apparent
remedy available to the Commission to prevent cross-subsidization would be to
order TMT to Jower its local rates, an action which would restore the very rate
differential protested in this matter. Without the authority to directly regulate
through rates, the Commission’s ability to prevent unreasonable cross-
subsidization of rates becomes somewhat tenuous. In any event, this proceeding
is not the proper vehicle for the Commission to deal with the matter of the
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cross-subsidization of rates in a comprehensive and effective manner. Legis-
lative action may be required to resolve this matter completely.

Application of Rates From Jacksonville

The cancellation of the rate differential put at issue in this proceeding
obviates the need for any further hearing on the applicability of Rates From
Jacksonville. PRMSA'’s contention that the cancelled differential has been
revived in the form of through rates is somewhat undermined by its own action
in instituting reduced through rates in the South Atlantic/Puerto Rico Trade.
In terms of carrier competition, which was the primary concern of Rates From
Jacksonville, through rates generally compete with through rates and local
rates generally compete with local rates. It is only in terms of the internal
revenue needs of carriers and the potential discriminatory effect of their rate
structures that the through-rate-to-local-rate relationship and the overall rate
structure of the carrier become relevant. Therefore, even if it is assumed that
TMT has instituted through rates substantially lower than PRMSA’s local
rates this does not necessarily put Rates From Jacksonville at issue. Moreover,
it is clear that the Commission may not order TMT to increase its through
rates to prevent such a differential. PRMSA’s suggestion that the Commission
order TMT to increase its local rates is without merit in terms of remedying
a through rate differential. Furthermore, such a remedy could only be ordered
by a finding that PRMSA, rather than TMT, is entitled to a favorable rate
differential under Rates From Jacksonville, an inquiry not contemplated by
the Order instituting this proceeding.

The applicability of the principle established in Rates From Jacksonville is
based, to a large extent, upon the factual circumstances presented in that case.’
It does not stand for the proposition that TMT has a right to a discretionary
rate differential. Clearly, TMT has not, and, in view of its motion to discon-
tinue, will not allege facts in this case to bring it under the rationale of that
precedent. We agree with the Presiding Officer that a continuation of this
proceeding is not warranted solely for the purpose of further examining this
theoretical legal issue.

PRMSA'a Reduced Rates

There remains the matter of the legality of PRMSA’s reduced rates from
Charleston, South Carolina. Because these rates are now in effect, Commission
action on these rates could still have a practical consequence. However, these
rates were investigated to determine the validity of TMT’s allegations in its
protest against them. Although the withdrawal of TMT’s protest does not of
itself moot the issue, it does remove the principal motivation for the inquiry into

*In Rates From Jacksonvilie, the Commission ordered a rate differential under circumstances where: (1) a service-handicapped
carrier had reduced s ratestoa p y minimum; {2) the carrier had been put into receivership and might have been forced
to discontinue service; and (3) the service of that carrier was deemed to be essential to the public interest. The gencral principle
involved in that case, that the Commission may regulate rates so as to preserve and foster meaningful yet stable carrier competition,
can not seriously be questioned. However, difference in quality of service alone, in any case, is not sufficient to justify the pre-
scription of a rate diff ial. Reduced Rares— Atlantic Coast Ports io Puerto Rico, 9 F.M.C. 147 (1965).
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the rates. Moreover, the matter does not appear to be of immediate or
significant concern to either TMT or Hearing Counsel. Under the circum-
stances, pursuing this matter would not appear to serve any valid regulatory
purpose or warrant the expenditure of resources that such further proceeding
would entail. These considerations warrant the discontinuance of the in-
vestigation of PRMSA’s reduced rates.

THEREFORE, IT IS ORDERED, That the Presiding Officer’s ruling of
April 9, 1979, denying TMT’s Motion to Discontinue this proceeding is va-
cated, and

IT IS FURTHER ORDERED, That this proceeding is discontinued.

By the Commission.

(S) Francis C. HURNEY
Secretary
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SpeciaL Docker No. 671

APPLICATION OF SEA-LAND SERVICE, INC.
FOR THE BENEFIT OF ALIMENTA (USA), INC.

ORDER ON REMAND
December 11, 1979

This proceeding was instituted pursuant to section 18(b)X3) of the Shipping
Act, 1916 (46 U.S.C. 817(b)(3)), upon the application of Sea-Land Service,
Inc., for permission to waive a portion of certain freight charges to Alimenta
(USA), Inc. Administrative Law Judge Joseph N. Ingolia served an Initial
Decision on August 29, 1979 granting Sea-Land’s application. Although no
exceptions were filed, the Commission, on its own motion, determined to review
the Initial Decision.

It appears from the Initial Decision that the shipment at issue may have
predated the negotiation of a modified rate. If so, the waiver requested must be
denied. The purpose of the proviso clauses in section 18(b)(3) is to allow the
ocean carrier to correct tariff filing errors which result in freight charges other
than those intended.' Clearly this section requires that the carrier be legally
able to file the rate negotiated in the first instance. If, for example, a shipment
has already commenced before a lower rate is negotiated, the tariff rate
charged is not only not being assessed as a result of an error, but the carrier
cannot publish, post hoc, a tariff rate which would apply to that shipment.? In
this example, the carrier would be charging and the shipper would be paying
exactly the tariff rate understood to be applicable. If such is the case in the
proceeding here under consideration, then the relief requested, i.e., waiver of
the difference in freight charges, cannot be granted.

' House Report No, 920, N ber 14, 1967 [to pany H.R. 9473, 90th Congress 1st Sess. (1967)}, which amended section
18(b) 10 grant waiver and refund authority, states:
Section 18{b) appears to prohibil the Commission lrom authorizing relicf where, through bona fide mistake on the part of the
currier, the shipper is churged more thun he understood the rate to be. For example, a carrier after advising a shipper that he intends
1o file u reduced rate and thereafter fuils to file the reduced rate with the Federal Maritime Commission, must charge the shipper
under the aforementioned circumstunces the higher rates.

*In Munoz y Cabrero v. Sea-Land Service, inc., 20 F.M.C, 152, 153 (1977), the Commission said:

... [Tt is clear that “the new tariff™ is expected 1o reflect 4 prior intended rate, not a rate agreed upon after shipment.
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Here the tariff rate assessed was a joint intermodal rate for a through land-
ocean movement. The shipment in question was being loaded in Jacksonville,
Florida, to begin the ocean leg of the through movement, on February 21, 1979,
six days after a new tariff rate had been negotiated between Sea-Land and
Alimenta. The record does not show the date of shipment of the land leg of this
through movement from Panama City, Florida to Jacksonville, Therefore, in
order for the Commission to adequately determine whether this shipment had,
for the purposes of section 18(b)(3) applicability, already begun when the new
rate was negotiated, additional facts are necessary.

A final point requires discussion. The Presiding Officer found that “the
waiver only applies to the ocean portion of the through charge.” However, the
rate applicable to the shipment in question absent a waiver and the rate sought
to be applied are through intermodal rates. Nowhere in the decision is there a
discussion of the portion of this rate which accrues to the ocean carrier and we
are of the opinion that it is unnecessary to focus on the ocean portion. Recently,
in its Order on Remand in Special Docket 666—Application of Sea-Land
Services, Inc. for the Benefit of New Era Shipping as Agent for Central
National Corporation, served November 21, 1979, the Commission pointed
out that similar language was potentially misleading, advising that: “The im-
portant fact in all special docket applications involving intermodal rates is that
the refund or waiver not affect the land portion of the through rate.” This
statement, which applies equally here, is intended to make clear that the
division accruing to the land carrier participating in the intermodal movement,
over which the Commission has no regulatory jurisdiction, can in no way be
altered by the grant of an application for waiver or refund.

THEREFORE, IT IS ORDERED, That this proceeding is remanded to the
Presiding Officer for the receipt of evidence regarding the date on which the ship-
ment in question was tendered to the first participating carrier and accepted by
that carrier for commencement of the through movement and the issuance of
a supplemental Initial Decision consistent with the directions of this Order.

By the Commission.

(S) Francis C. HURNEY
Secretary
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Docker No. 79-80
SALOU TRADING CORPORATION
V.

SEA-LAND SERVICE, INC.

NOTICE
December 14, 1979

Notice is given that no appeal has been taken to the November 9, 1979
dismissal of the complaint in this proceeding and that the time within which the
Commission could determine to review has expired. No such determination has
been made and, accordingly, the dismissal has become administratively final.

(S) Francis C. HURNEY
Secretary

349
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No. 79-80
SALOU TRADING CORPORATION
V.

SEA-LAND SERVICE, INC.

MOTION TO DISMISS GRANTED
Finalized December 14, 1979

On July 27, 1979, the complainant, Salou Trading Corporation, filed a claim
for overpayment of freight against the respondent, Sea-Land Service, Inc., in
the amount of $5,370.70, under section 18(a), Shipping Act, 1916, 46 U.S.C.
§817. It alleged that the respondent had charged the incorrect rate for the
transportation of feathermeal, in bulk, in containers,

The parties agreed to the shortened procedure set forth in Subpart K of the
Commission’s Rules of Practice and Procedure and an amended complaint was
filed. On October 16, 1979, prior to the filing of a response the complainant
moved to dismiss his complaint. He states:

Since the time of this shipment, petitioner is informed and believes that the tariff has been
amended and the amendments have corrected many of the problems which gave rise to the
misapplication of the tariff as alleged in this action. As a result of these changes, petitioner believes

continuation of the present proceeding would not be in its best interests. It therefore respectfully
requests that the action be dismissed with each party 1o bear its own costs, if any.

Wherefore, since the complainant's motion to dismiss is unopposed by the
respondent, and since the issue is a marrow one involving no other parties or
intervenors, it is

Ordered that the motion to dismiss is granted and the proceeding is
discontinued.

(S) JoserH N. INGOLIA
Administrative Law Judge

November 9, 1979
350
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TITLE 46—SHIPPING

CHAPTER IV—FEDERAL MARITIME COMMISSION

SUBCHAPTER A—GENERAL PROVISIONS

[DockeT No. 79-52; GENERAL ORDER 16; AMDT. 33]

PART 502—RULES OF PRACTICE AND PROCEDURE

FILING OF PETITIONS FOR RECONSIDERATION AND STAY

ACTION:
SUMMARY:

December 21, 1979

Final Rule

Rule 261 is revised to limit the grounds upon which peti-
tions for reconsideration of final decisions or orders of the
Commission may be sought and to restrict the filing of pe-
titions for stay of Commission orders. A petition for recon-
sideration will be subject to summary rejection unless it
specifies that (1) there has been a changelin material fact
or applicable law which has occurred after issuance of
the decision or order; (2) such decision or order contains
a substantive error in material fact; or (3) it addresses a
matter on which the party had not previously had the
opportunity to be heard. A petition for stay of a Commis-
sion order directing the discontinuance of a statutory
violation will not be received.

EFFECTIVE DATE: February 8, 1980

SUPPLEMENTARY INFORMATION:

This proceeding was instituted by a Notice of Proposed Rulemaking pub-
lished in the Federal Register on May 23, 1979 (44 Fed. Reg. 29936-37). The
Commission proposed to limit the grounds upon which petitions for reconsid-
eration and stay would be entertained. In response to the notice, comments
were received from Matson Navigation Company; Military Sealift Command,;
Maritime Administrative Bar Association; Sea-Land Service, Inc.; the law firm
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of Coles and Goertner; Cummins Engine Company, Inc.; and four confer-
ences* in a joint comment.

Matson would add language to the proposed rule which would permit recon-
sideration of a finding or conclusion which was not addressed in the briefs or
arguments of the parties or to which reply was not afforded. MABA takes a
similar position and suggests specifically that the Commission’s proposal should
not apply to conditional approvals of section 15 agreements where the parties
have not had the opportunity to address the conditions imposed by the Com-
mission and to final rules which contain provisions upon which the public has
not had the opportunity to comment. We agree that petitions for reconsidera-
tion may be appropriate in such instances and, as the parties indicate, may
avoid costly court litigation of issues which the Commission should first con-
sider. We have therefore modified the rule to provide for such petitions in
instances where the Commission’s order contains a finding, conclusion or other
provisions upon which the parties have not previously had the opportunity to
comment or which was not addressed in the briefs or arguments of any party.

MSC’s three recommendations can be considered together. They would re-
strict our proposal even further, limiting reconsideration to matters which could
not be raised in a petition to reopen. Concurrently with this, they would create
a new right to file a supplementary memorandum of law and clarify that a
motion to reopen can be based only on a change in law. These proposals are
unnecessary. A supplementary memorandum can be made under existing rules
to the Presiding Judge or the Commission, MSC’s interpretation of the basis
for reopening a proceeding is erroneous; the Commission’s Rule 230(a) makes
clear that reopening can be made solely upon a change in fact or law. MSC’s
proposed revision is therefore more restrictive than our proposal and is rejected.

In addition to the comments addressed above, MABA also wants to preserve
the right of petition for reconsideration in the event the Commission takes
official notice of matter in its decision. This concern is adequately covered by
Rule 226.

The conferences’ primary recommendation is that counsel submit a certifi-
cate that the petition for reconsideration or stay is submitted in good faith,
While the Commission’s rules on discovery require such a certificate in certain
instances, it is based on the fact of negotiations between counsel for various
parties. A certificate based on any attorney’s subjective judgment is quite a
different matter and would not necessarily eliminate repetitious argument. The
conferences’ recommendation is therefore rejected.

Sea-Land seeks to expand the rule to provide for reconsideration where there
is a substantive error of Jaw or fact in the Commission decision or order. To
adopt Sea-Land’s suggestion in full would frustrate the intent of this proposal
to prevent the filing of petitions containing repetitive arguments over divergent
legal interpretations. However, Sea-Land’s proposal has some merit insofar as
it would base a petition on a substantive error of fact. Accordingly, the final
rule will incorporate this provision.

*Far East Conference; Inter-American Freight Conference; Atlantic and Gulf/Indonesia Confersnce; and Atlantic and Qulf/
Singupore, Malaya und Thailand Conference.
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Coles proposes three bases for a petition for reconsideration. The first is
“new” matter which is described a “new matters or new issues.” It is difficult
to see how this differs from the language of the proposed rule which provides
for consideration of a petition for reconsideration upon a “change in material
fact or applicable law.” We perceive no difference between “new” and
“changed” matter. The other two comments by Coles deal with petitions based
on errors in fact and the use of official notice, subjects which have already been
dealt with in the discussions of the comments filed by Sea-Land and MABA,
respectively.

A further Coles’ comment relates to the proposal that petitions for stay will
not be entertained if a violation of the shipping statutes has been found. Coles
points our that such a finding can involve a close question of fact or law. The
firm also points out that at least some Federal courts require that a petition for
stay be made to the agency before it can be filed with the court. Insofar as court
practice is concerned, it is doubtful that a court would require a party to file
a petition for stay when the filing of such a petition is expressly precluded by
agency rule. We remain unpersuaded by the basic thrust of Coles’ argument.
As we stated in the Notice of Proposed Rulemaking, the public interest re-
quires that practices violative of the law should not be permitted to continue.
We have reworded the final rule to specify that the rule applies in proceedings
where the Commission has directed the discontinuance of conduct found to be
violative of the law.

We have also eliminated reference to orders and decisions of the Administra-
tive Law Judges; this rule is not applicable to those orders and decisions.

Cummins would retain the right of petition for reconsideration in informal
dockets. Upon reflection, we agree that petitions for reconsideration in informal
dackets should be governed by the general rule and have modified our proposal
accordingly.

Therefore, pursuant to section 4 of the Administrative Procedure Act
(5 U.S.C. §553) and sections 22 and 43 of the Shipping Act, 1916 (46 U.S.C.
§§821 and 841(a)), section 261 of Part 502 is revised to read as follows:
§502.261 Petitions for Reconsideration and Stay.

(a) Within 30 days after issuance of a final decision or order by the Commission, any party may
file a petition for reconsideration. Such petition shall be served in conformity with the requirements
of Subpart H of this Chapter. A petition will be subject to summary rejection unless it: (1) specifies
that there has been a change in material fact or in applicable law, which change has occurred after
issuance of the decision or order; {2) identifies a substantive error in material fact contained in the
decision or order; or (3) addresses a finding, conclusion or other matter upon which the party has
not previously had the opportunity to comment or which was not addressed in the briefs or
arguments of any party. Petitions which merely elaborate upon or repeat arguments made prior
to the decision or order will not be received. A petition shall be verified if verification of original
pleading is required and shall not operate as a stay of any rule or order of the Commission.

(b) A petition for stay of a Commission order which directs the discontinuance of statutory
violations will not be received. (Rule 261)

By the Commission.

(S) Francis C. HURNEY
Secretary
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SpeciaL DOCKET No. 664

APPLICATION OF SEA-LAND SERVICE, INC.
FOR THE BENEFIT OF HAYNES FURNITURE CO., INC., ET AL.

REPORT AND ORDER ADOPTING INITIAL DECISION
December 27, 1979

This proceeding was instituted pursuant to section 18(b)(3) of the Shipping
Act, 1916 (46 U.S.C. §817), upon the application of Sea-Land Service, Inc. for
permission to waive $1,257.24 of the applicable freight charges on 10 ship-
ments of furniture parts and components, shipped between January 31, 1979
and March 3, 1979 from Taipei and Kaohsuing, Taiwan, via ocean carrier to
Oakland and Long Beach, California, then via rail carrier to the Ports of New
York, Philadelphia, Norfolk, and Savannah.

Administrative Law Judge Charles E. Morgan served his Initial Decision on
October 22, 1979 granting Sea-Land's application. No exceptions were filed, but
the Commission on its own motion determined to review the Initial Decision.

The findings and conclusions of the Initial Decision are well founded, correct
and are adopted. However, amplification is needed concerning a point raised in
the Initial Decision. The Presiding Officer found that: “The requested waiver
will apply only to the ocean portion of the through charge.” However, the rate
applicable to the shipment in question absent a waiver and the rate sought to
be applied are through intermodal rates. Nowhere in the decision is there a
discussion of the portion of this rate which accrues to the ocean carrier and we
are of the opinion that it is unnecessary to focus on that portion. Recently, in
its Order on Remand in Special Docket 666— Application of Sea-Land Serv-
ice, Inc. for the Benefit of New Era Shipping as Agent for Central National
Corporation, served November 21, 1979, 19 SRR 1088, the Commission
pointed out that similar language was potentially misleading, advising that.
“The important fact in all special docket applications involving intermodal
rates is that the refund or waiver not affect the land portion of the through
rate.” This statement, which applies equally here, is intended to make clear
that the division accruing to the land carrier participating in the intermodal
movement, over which the Commission has no regulatory jurisdiction, can in
no way be altered by the grant of an application for waiver or refund.
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THEREFORE, IT IS ORDERED, That the Initial Decision issued in this
proceeding, as clarified by the above discussion, is adopted; and

IT IS FURTHER ORDERED, That applicant shall publish promptly in its
appropriate tariff, the following notice:

Notice is hereby given, as required by the decision of the Federal Maritime Commission in Special
Docket 664, that effective January 31, 1979, for purposes of refund or waiver of freight charges
on any shipments which have been shipped during the period from January 31, 1979 through
March 16, 1979, the rate from Taiwan on furniture parts and components is $67M, subject to all
rules, regulations, terms and conditions of said rate and this tariff.”

IT IS FURTHER ORDERED, That this proceeding is discontinued.

By the Commission.

(S) Francis C. HURNEY
Secretary
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SreciaL DOCKET No. 664

APPLICATION OF SEA-LAND SERVICE, INC,
FOR THE BENEFIT OF HAYNES FURNITURE CO., INC. ET AL,

Adopted December 27, 1979

Application for permission 10 waive $1,257.24 of the applicable freight charges granted.

INITIAL DECISION' OF CHARLES E. MORGAN,
ADMINISTRATIVE LAW JUDGE

By application timely mailed on July 27, 1979, pursuant to Rule 92(a) of the
Commission’s Rules of Practice and Procedure, 46 C.F.R. §502.92(a), and
section 18(b)(3) of the Shipping Act, 1916 (the Act), the applicant, Sea-Land
Service, Inc., seeks permission to waive a total of $1,257.24 of the applicable
freight charges on ten shipments of furniture parts and components, shipped
from Taipei (port of loading—Keelung) and from Kaohsiung (port of loading—
Kaohsiung), Taiwan, via ocean carrier to the Ports of Oakland and Long
Beach, California, thence via rail carrier to the Ports of New York, Philadel-
phia, Norfolk, and Savannah, bills of lading dated January 30, 1979, and later
(latest bill of lading dated March 2, 1979), and sailing dates, January 31, 1979,
and later (latest sailing date March 3, 1979).

The application is for the benefit of the consignees, the Haynes Furniture
Co., Inc., Norfolk, Virginia (one shipment), L & B Products Corp., Bronx,
New York (one shipment), Manow International Corporation, New York,
New York (one shipment), Marlon Creations, Inc., Long Island City, New
York (one shipment), Rachlin Furniture, Inc., Philadelphia, Pennsylvania (one
shipment), and Universal Furniture Industries, Inc., North Brunswick, New
Jersey, and Atlanta, Georgia (five shipments).

The consignees listed above paid total freight charges on the ten shipments
of $22,262.93, except that Rachlin Furniture, Inc., did not pay, and instead
freight charges on its shipment were prepaid by the shipper, Jardine Enterprise,
Ltd., in the amount of $2,583.16 (bill of lading No. 970-190051).

! This decision will become the decision of the Commiasion in the absence of review thereof by the Commission (Rule 227, Rules
of Practice and Procedure, 46 C.F.R. §502.227).
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The requested waiver will apply only to the ocean portions of the through
charges on the ten shipments.

At the time of movement of the shipments, the applicable basic freight rate
was $71 per ton of one cubic meter (M) or $88 per ton of 1,000 kilos (W),
whichever produces the greater revenue, Generally, measurement tons were
over three times as great as the weight tons of the ten shipments, and in all
cases the $71 M ton rate was applicable (item No. 0990-75 of the pertinent
tariff of Sea-Land).

The rate sought to be applied on these shipments is $67 M, intended to be
effective January 25, 1979. This rate was intended to match the all-water $67 M
rate of the New York Freight Bureau (HK) Independent Lines Rate Agree-
ment, FMC Agreement No. 10108. Sea-Land is a member of Agreement
No. 10108, but Agreement No. 10108 lacks intermodal (ocean-rail) authority.
Prior to March 1, 1979, Sea-Land published its own all-water tariff, but with
the filing of a common tariff for all members of Agreement No, 10108,
Sea-Land’s all-water tariff’ was canceled effective March 1, 1979.

A telegraphic message was transmitted on January 22, 1979, from Sea-Land’s
Hong Kong office to its Tariff Publications office in Menlo Park, New Jersey,
requesting publication of various rates to match No. 10108, including the pub-
lication in item 0990-75 of a special rate of $67 M on furniture parts and com-
ponents to be published in both the all-water and minibridge (ocean-rail) tariffs
of Sea-Land. However, because of clerical error, only the all-water tariff was
amended.

The clerical error of non-publication of the $67 M rate in the minibridge
tarifl was discovered, and subsequently, corrected, effective March 16, 1979
(14th revised page 120, Sea-Land Freight Tariff No. 325, F.M.C. No. 148).
This was after the subject shipments had moved and before the subject applica-
tion was filed. Also, effective July 26, 1979, 22nd revised page 120 of the mini-
bridge tarifl deleted an expiration date for the $67 M rate and its geographical
restriction to Taiwan, thus making item 0990-75 the same geographically as
it was before the shipments moved and when they moved.

In the application as originally filed Sea-Land stated that it was conducting
an internal audit to determine if additional shipments of the same commodity
herein were made during the peried in issue. By letter dated August 30, 1979,
from Mr. Frank A. Fleischer, Sea-Land states that only the ten shipments
listed in this application were affected by the delayed filing of the $67 M re-
duced rate.

In addition to the ocean-rail freight charges, one shipment was subjected to
a container handling charge at the origin port which was prepaid by the
shipper, and four shipments were subjected to a container service charge at
destination points paid by the consignees. These charges are not in issue herein.
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The furniture parts and components measured as follows:

Original Bill of Lading No. Cubic Meters
980-143923 3281
970-189158 3299
970-186309 29.08
970-188202°* 0.79
970-190051* 14.44
980-141958 40.50
980-141959 40,77
980-143581 35.50
980-144632 43.22
980-144677 44.21

Total  314.31
*Note: On twa bills of lading there were other commodities listed, which are
not affected by this decigion. Their meas totalled 25.56 cubic meters.

The total cubic meters above of 314.31 times the $4 per ton (M) difference
(in the applicable rate of $71 and sought rate of $67) results in $1,257.24, the
total waiver sought.

The statutory requirements have been met. It is concluded and found that
there were errors of administrative or clerical nature in that the Sea-Land
intended rate of $67, meant to match the Agreement No. 10108 rate of $67,
was not published in Sea-Land’s intermodal (ocean-rail) tariff prior to the
movements of the ten shipments in issue; that the intended rate was made
effective after the ten shipments moved and prior to this application; that the
application was timely filed; and that the authorized waiver herein will not
result in discrimination among shippers.

The applicant is authorized to waive a total of $1,257.24 of the applicable
freight charges. Charges on the sought basis have been collected. An appropri-
ate notice of this matter and of the rate on which the waiver is based shall be
published in the pertinent tariff.

(S) CHARLES E. MORGAN
Administrative Law Judge

WASHINGTON, D.C.
October 17, 1979
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SPECIAL DoOCKET No. 655

APPLICATION OF SEA-LAND SERVICE, INC.
FOR THE BENEFIT OF TRADE WINDS IMPORTING CoO.

Adopted. December 27, 1979

Application for permission to waive $708.29 of the applicable freight charges granted.

INITIAL DECISION' OF CHARLES E. MORGAN,
ADMINISTRATIVE LAW JUDGE

By application mailed on June 29, 1979, and timely filed on Monday, July 2,
1979, pursuant to Rule 92(a) of the Commission’s Rules of Practice and
Preedure, 46 C.F.R. §502.92(a), and section 18(b}(3) of the Shipping Act,
1916 (the Act), the applicant, Sea-Land Service, Inc., seeks permission to
waive $708.29 of the applicable freight charges on two shipments of footwear,
all kinds, from Singapore via ocean carrier to Oakland, California, thence via
rail carrier to Norfolk, Virginia, bills of lading dated January 2, 1979, and
sailing date the same.

The application is for the benefit of the consignee, the Trade Winds Im-
porting Co., of Lynchburg, Virginia, which paid freight charges on the two
shipments in the aggregate amount of $4,654.25.

The requested waiver will apply only to the ocean portion of the through
charge.

At the time of movement of the two shipments the applicable basic rate on
the footwear was $81 M (per cubic meter), subject to container service charges
to cover handling at the destination ports. In addition, one shipment was
assessed a container handling charge at the port of Singapore, which charge
was prepaid by the shipper, Ace Rubber, MFY. PTE. LTD,, and this charge
is not in issue herein. The issues relate to the ocean freight charges and
destination charges paid by the consignee, Trade Winds Importing Co.

One of the two shipments measured 14.39 cubic meters. Basic applicable
charges on this shipnient at the $81 M rate are $1,165.59. The destination
container service charge of $5 per revenue ton applied on “cargo delivered ex

' This decision will become the decision of the Commission in the absence of review thereof by the Commission (Rule 227, Rules
of Practice and Procedure, 46 C.F.R. §502.227).
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THEREFORE, IT IS ORDERED, That the Initial Decision issued in this
proceeding, as clarified by the above discussion, is adopted and made a part
hereof;, and

IT IS FURTHER ORDERED, That applicant shall publish promptly in its

appropriate tariff, the following notice:
Notice is hereby given, as required by the decision of the Federal Maritime Commission in Special
Docket 655, that effective January 2, 1979, for purposes of refund or waiver of freight charges on
any shipments which have been shipped during the period from January 2, 1979 through January 12,
1979, the rate from Singapore on footwear, all kinds is $70W, subject to all rules, regulations,
terms and conditions of said rate and this tariff.

IT IS FURTHER ORDERED, That this proceeding is discontinued.

By the Commission.

(S) Francis C. HURNEY
Secretary
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SpECIAL DockeT No. 655

APPLICATION OF SEA-LAND SERVICE, INC.
FOR THE BENEFIT OF TRADE WINDS IMPORTING CoO.

Adopted- December 27, 1979
Application for permission to waive $708.29 of the applicable freight charges granted.

INITIAL DECISION' OF CHARLES E. MORGAN,
ADMINISTRATIVE LAW JUDGE

By application mailed on June 29, 1979, and timely filed cn Monday, July 2,
1979, pursuant to Rule 92(a) of the Commission’s Rules of Practice and
Prcedure, 46 C.F.R. §502.92(a), and section 18(b)(3) of the Shipping Act,
1916 (the Act), the applicant, Sea-Land Service, Inc., seeks permission to
waive $708.29 of the applicable freight charges on two shipments of footwear,
all kinds, from Singapore via ocean carrier to Oakland, California, thence via
rail carrier to Norfolk, Virginia, bills of lading dated January 2, 1979, and
sailing date the same.

The application is for the benefit of the consignee, the Trade Winds Im-
porting Co., of Lynchburg, Virginia, which paid freight charges on the two
shipments in the aggregate amount of $4,654.25.

The requested waiver will apply only to the ocean portion of the through
charge.

At the time of movement of the two shipments the applicable basic rate on
the footwear was $81 M (per cubic meter), subject to container service charges
to cover handling at the destination ports, In addition, one shipment was
assessed a container handling charge at the port of Singapore, which charge
was prepaid by the shipper, Ace Rubber, MFY. PTE. LTD., and this charge
is not in issue herein. The issues relate to the ocean freight charges and
destination charges paid by the consignee, Trade Winds Importing Co.

One of the two shipments measured 14.39 cubic meters. Basic applicable
charges on this shipment at the $81 M rate are $1,165.59. The destination
container service charge of $5 per revenue ton applied on “cargo delivered ex

! This decision will b the decision of the C: ission in the ab of review thereof by the Commission ( Rule 227, Rules
of Practice and Procedure, 46 C.F.R. §502.227).
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containers at carrier’s freight station,” This charge amounts to $71.95, making
total applicable charges payable by the consignee on this shipment of
$1,237.54.

The second of the two shipments measured 50 cubic meters, and basic
applicable charges at the $81 M rate were $4,050. The destination container
service charge of $1.50 per revenue ton applied on “cargo delivered in contain-
ers at carrier’s yard.” This charge amounts to $75, making total applicable
charges payable by the consignee on this shipment of $4,125.

Aggregate applicable charges payable by the consignee on the two shipments
herein are $5,362.54. The consignee paid total charges on the basis sought
herein of $4,654.25. Thus the application seeks waiver of the difference which
is $708.29.

The basic rate sought to be applied is $70 W, per cubic meter, and charges
on this basis, plus applicable destinations charges, result in the total sought
charges on the two shipments of $4,654.25.

Sea-Land Service is a member of the Straits/New York Conference
(SNYCON), FMC Agreement No, 6010, which governs the all-water trade
from the Republic of Singapore and West Malaysia to U.S. Atlantic and Gulf
Ports. SNYCON lacks intermodal (ocean-rail) authority. Consequently inter-
modal (ocean-rail) shipments, such as the two shipments herein, move under
Sea-Land’s own tariff. This tariff generally reflects the same level of rates as
published by the all-water conference (SNYCON).

During December 1978, SNYCON published a reduced rate on footwear,
all kinds, of $70 M, effective January 1, 1979,. Reacting to this action, Sea-
Land’s Hong Kong office requested Sea-Land’s Menlo Park, New Jersey, office
to match the SNYCON rate effective January 1, 1979. Telex message accord-
ingly was sent on December 21, 1978, and reccived the same date in New
Jersey, and was forwarded the same day via interoffice mail to the Tariff Pub-
lications office of Sea-Land.

Normally the Tariff Publications office received telex proposals between one
and four hours after their receipt in the telex room. But, in the present case the
telex proposal was stamped in the Tariff Publications office one week later on
December 28, 1978,

Even then there was time to meet the requested effective date for the $70
rate of January 1, 1979, but there was a second delay or second error in that
the proposed rate was assigned an effective date of January 12, 1979.

Applicant states that there are no other shipments of the same or similar
commodity which moved on its line during the same period of time as the two
shipments in issue.

The statutory requirements have been met. It is concluded and found that
there were errors of administrative or clerical nature in that the rate in issue
was not made effective prior to the movement of the two shipments; that the
intended rate was made effective after the two shipments moved and prior to
this application; that the application was filed timely; and that the author-
ization of a waiver herein will not result in discrimination among shippers.
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The applicant is authorized to waive $708.29 of the applicable freight
charges. An appropriate notice of this matter and of the rate on which this
waiver is based shall be published in the pertinent tariff.

(S) CHARLES E. MORGAN
Administrative Law Judge
WASHINGTON, D. C.
October 1, 1979
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DockKET No. 79-11
DEL MONTE CORPORATION
W

MATSON NAVIGATION COMPANY

NOTICE
December 27, 1979

Notice is given that no appeal has been taken to the November 20, 1979
dismissal of the complaint in this proceeding and that the time within which the
Commission could determine to review has expired. No such determination has
been made and, accordingly, the dismissal has become administratively final.

(S) Francis C. HURNEY
Secretary
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No. 79-11
DEL MONTE CORPORATION
V.

MATSON NAVIGATION COMPANY

SETTLEMENT APPROVED; COMPLAINT DISMISSED
Finalized December 27, 1979

On February 23, 1979, Del Monte Corporation, a shipper and the com-
plainant, initiated this proceeding by filing a complaint against Matson Navi-
gation Company, a common carrier by water between California, Guam and
the Philippine Islands and the respondent, alleging violations of section 14
Fourth (c) of the Shipping Act, 1916, 46 U.S.C. §812. The cited section of the
Shipping Act proscribes unfair treatment of or unjust discrimination against a
shipper by a common carrier in adjusting or settling claims. Matson’s answer
denied the alleged violations and set up eight affirmative defenses.

Thereafter, Del Monte and Matson filed a joint motion on November 9,
1979, seeking approval of an agreement settling all of Del Monte’s claims
against Matson and asking, further, that the complaint be dismissed with
prejudice. Hearing Counsel, an intervenor, interposed no objection to the
motion.

As explained in the discussion which follows, in my view the motion should
be granted.

FAcCTS

A brief statement of Del Monte’s version of the facts as reconstructed from
various filings, which comprise an already considerable administrative record,
will be helpful.’

In early 1976, Matson carried a number of Del Monte’s pineapple product
shipments from Bugo, Philippine Islands, to Apra Harbor, Guam, and thence

! The “facts” recited in the text should not be construed as findings of fact. Matson does dispute some of the “facts,” The purpose
of the statement of “facts” is to place the proposals of the parties in proper perspective.
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to Los Angeles and Alameda, California. The shipments were received at Bugo
in good order and condition but were delivered at destination “short, dented,
crushed, wet and otherwise damaged.” The reason for the deteriorated condi-
tion of the cargo at destination was Super Typhoon Pamela which struck Guam
with devastating force in May, 1976.

Apparently, Matson refused to honor Del Monte’s claims for damage or even
grant further time extensions on those claims whereupon Del Monte filed a
complaint against Matson in the United States District Court for the Northern
District of California. In that lawsuit, Civil Action No. C77-2069 RFP, filed
September 15, 1977. Del Monte asked for damages in the amount of
$320,527.87.

During the course of discovery and inspection in the court action, Del Monte
learned that at various times between July 27, 1976 and June 15, 1977, Matson
paid 13 other shippers for cargo allegedly discharged damaged or short because
of Pamela.? It is alleged that one of those shippers was Castle & Cooke Foods,
one of Del Monte’s principal competitors. Castle & Cooke was purportedly
paid $25,354.41 for damage to the same type of pineapple cargo, carried at the
same time and in the same vessels and damaged in the same storm as was Del
Monte’s cargo.

When it learned of these other payments, Del Monte sought to amend the
complaint in the court action by adding a claim based upon section 14
Fourth (c). However, Judge Beeks, who is presiding over the court action,
agreed with Matson that because of primary jurisdiction considerations, the
section 14 Fourth (c) issue be referred to the Federal Maritime Commission.
The instant proceeding thus ensued.

It should be noted that at or before the commencement of this proceeding
control over the litigation passed from the hands of the named complainant and
respondent to their insurance carriers. As is evident from the names of the
signatories to the “Receipt and Release with Warranty,”® Fireman’s Fund
Insurance Company became subrogated to Del Monte’s interest. Matson’s
interest is represented by St. Paul Fire and Marine Insurance.

The “Settlement Agreement” is a two part document. The first, attached as
Appendix A, hereto, releases Matson and, among others, its underwriters, from
any claims arising from the pineapple shipments, including any claims asserted
in this proceeding, without any admission of liability on the part of Matson,
The second, attached as Appendix B, hereto, is designed to accomplish the
same result in the court action, also without any admission of liability on the
part of Matson, Although the existence of two releases make it appear that
Matson (and/or its insurance carner) is paying $200,000 for each, the entire
consideration for both releases is $200,000.*

Some of the damage occurred on land and same at sea, N 's vessel, Hawaiian Legisiator, artived at Apra Harbor on its
Vaoyage 2t3 on May 11, 1976, to pick up Del Monte's cargo nnd the cargo of & number of ather shippers. The vessel was unable
to complete loading prior to the onset of Pemela and was forced to go partly loaded out to sce to avoid the storm. After the storm,
the vessel returned to port to complete loading.

¥ That is the titke of the document referred to in the motion as tho “Settloment Agreement.”
*See p. 2 of the joint motion, which also states that the parties were able to stipulate damages in the court action at $280,000.
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THE MoOTION

The joint motion makes the following statements pertinent to the settlement:

The parties to this proceeding submit that it would be in the public interest for their Settlement
Agreement to be accepted and approved. This would undoubtedly be an expensive proceeding to
litigate to a conclusion, the costs of which would far exceed the settlement payment agreed upon
by the parties. No violation of the Shipping Act would result from this settlement.

This proceeding has already involved extensive discovery, including numerous depositions and
time-consuming and expensive interrogatories, document production and motion practice. Further
discovery, including several more depositions, as well as an evidentiary hearing, would be required
should the setticment be disapproved. The parties have estimated the hearing as likely to take two
weeks.

Furthermore, in view of the unique and precedent-setting nature of these proceedings, an appeal
by the losing party may be anticipated to the full and beyond. (Footnotes omitted.)

The central statutory standard in this proceeding, section 14 Fourth(c) (46 US.C. §812
Fourth(c)), has to our knowledge never been definitively construed. The parties submit that in view
of the novel legal aspects of this proceeding and of the udoubted need for an evidentiary hearing
should this matter proceed, the settlement represents a realistic estimate of the costs of litigation
and the risks and uncertainties inherent in the court and administrative proceedings.

In connection with the actual payment of the settlement funds, Del Monte’s insurer has satisfied
Del Monte’s claim and now proceeds under a subrogation agreement. All the monies to be paid
by Matson under the proposed settlement would be received and retained by Del Monte’s sub-
rogated insurer.

The parties are aware of no other claims arising out of Voyage 213 of the HAWAIIAN
LEGISLATOR, Eastbound, and the limitation periods for purposes of the Carriage of Goods by
Sea Act, 46 U.S.C. §81300, et seq., as well as for the purposes of Section 22 of the Shipping Act,
1916, 46 U.S.C. §82!, have expired. [*]

DiscussioN AND CONCLUSIONS

It is well settled that legislative, judicial and Commission policy foster the
seftlement of administrative proceedings.

The right to seek settlement of administrative proceedings is expressly man-
dated by section 5(b)(1) of the Administrative Procedure Act, 5 US.C.
§554(c)(1), which provides:

The agency shall give all interested parties opportunity for—

(1) the submission and consideration of facts, arguments, offers of settlement, or proposals of
adjustment when time, the nature of the proceedings, and the public interest permit. . . .

The United States Court of Appeals for the District of Columbia Circuit
views this provision and its legislative history “as being of the ‘greatest im-

* Section 22 provides in pertinent part, “The (C ission), if the laint is filed within two years after the cause of actlion
accrued, may direct the payment, on or before a day named, of full reparation to the complainant for the injury caused by such
violation.” The “limitation in section 22 is a non-waivable jurisdictional q for the filing of a complaint secking

p

reparation.” Celanese Corporation, etc. v. The Prudential S kip Company. 18 SRR 747 {1978), FMC Docket No, 78-14,
Ruling on Motion for Partial Summary Judgment Deferred, etc., Served August 1, 1978, at 2-3, and cases cited therein. For some
causes of action, such as those alleging a violation of section [8(bX3) of the Shipping Act, 1916, 46 US.C. §817(bX3), e.g.,
overcharges, the cause of action accrues upon payment of fecight charges. /4. Because of the novelty of a section 14 Fourth (c)
proceeding it cannot be said with certainty when a cause of action under that section accrues. However, I cannot perceive any
jurisdictional obstacle in the instant proceeding. Fairness, alone, would scem to require that at the earliest, the slatute would begin
to run on June 15, 1977, when the last of the 13 other claims was paid. Given the naturc of the violation, perhaps it would be more
equitable to hold that the cause of action accrues when a shipper learns of the unfair treatment or discrimination. In any event,
I am satisfied that section 22 poses no probler insofar as a scttlement is concerned. But, for the reasons expressed in this note,
| cannot agres with the implied statement made in the motion that no other claims of this type can presently qualify under
section 22,
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portance’ to the functioning of the administrative process.”® Pennsylvania Gas
& Water Co. v. Federal Power Commission, 463 F.2d 1242, 1247 (D.C. Cir.
1972). The court emphasized that “[t]he whole purpose of the informal set-
tlement provision is to eliminate the need for often costly and lengthy formal
hearings in those cases where the parties are able to reach a result of their own
which the appropriate agency finds compatible with the public interest.” Jd.

The Commission has implemented its mandate by rule’ and reinforced the
rule with the policy statement that: “The law, of course, encourages settlements
and every presumption is indulged in which favors their fairness, correctness
and validity generally.” Merck, Sharp & Dohme v. Atlantic Lines, 17 FM.C.
244, 247 (1973).

In furtherance of this policy, the Commission has authorized settlements of
administrative proceedings on the basis of a full or adjusted payment absent
admissions or findings of violations of the Shipping Act. Foss Alaska Line, Inc.
Proposed General Rate Increase Between Seattle, Washington and Points in
Western Alaska, 19 SRR 613 (1979), FMC Docket No. 79-54, Offer of
Settlement Approved, etc., Served August 1, 1979, Notice of Administrative
Finality Served September 5, 1979 (partial refund and rollback in investigation
of a carrier’s domestic offshore general revenue increase); Terfloth and
Kennedy, Ltd. v. American President Line, Lid., 19 SRR 581 (1979), FMC
Docket No. 78-20, Settlement Approved, etc., Served July 24, 1979, Notice of
Administrative Finality Served August 30, 1979 (less than full amount of
claims for alleged violations of 46 U.S.C. §§814, 815 First and 816 by a carrier
and 46 U.S.C. §841b(c) and 46 C.F.R. §510.23 by a freight forwarder),
Com-Co Paper Stock Corporation v. Pacific Coast-Australasian Tariffl Bu-
reau, 18 SRR 619 (1978), FMC Docket No. 71-83, Approval of Settlement,
etc., Served June 29, 1978, Notice of Determination Not to Review Served
July 27, 1978 (less than full amount of claims for alleged violations of
46 U.S.C. §§812, 814, 815 First and 816 by a conference and its members);
Robinson Lumber Co., Inc. v. Delta Steamship Lines, Inc., 18 SRR 744
(1978), FMC Docket No. 75-22, Settlement Approved, etc., Served July 31,
1978, Notice of Determination Not to Review Served August 8, 1978 (less
than full amount of claims for alleged violations of 46 U.S.C. §§ 814, 815, and
816 by a carrier and settlement of companion court action); O/d Ben Coal Co.

¢ Senate Judiciary Comm., inistrative Procedure Act—Legislative History, S. Do, No 248, 79th Cong., 2nd Sess, 203
(1945). In considering the uttlement provision in 8. 7, 79th Cong. 18t Sess, {1945), which ultimetely became section 554(c) of
the Administrative Procedure Act (see note 5, supra), the Senate Judiciary Committee stated:

Subsection (b) [now Section 554(c) of the Administrative Procedure Act] provides that, even where formal hearing and decision
procedures are available to parties, the agencics and the partics are authorizad to undertake the informal settlement of cases in
whole ar in part before undertaking the mare formal hearing procedure. Even courts through pretrial proceedings dispose of much
of their business in that fashion. There is much more reason to do so in the administrative process, for informal procedures
constitute the vast bulk of admmmmlve adjudication and are truly the lifeblood of the Administrative process. . . . The statutory

fon of such i ds should both strengthen the edministrative arm and serve to advise private purllu that thoy
may legitimately attempt to dispose of cases at least in pan through confe g , of ipulations. It should be noted
that the precise nature of informal procedures is left to develop by the agencies th

8. Doc. No. 248, supra, at 24.

"Rule 91 of the Commission's Rules of Practice and Procedure, 46 C.F.R. §502.91, provides in pertinent part: “Where tims,
the nature of the proceeding, and the public interest permit, all interested partics shall have the oppartunity for the submission
and ideration of facts, arg , offers of settlement, or proposal of adjustment. . . ."
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v. Sea-Land Service, Inc., 18 SRR 1085 (1978), FMC Docket No. 78-13,
Initial Decision served October 11, 1979, Notice of Determination Not to
Review, Served November 29, 1979 (full amount of claims for alleged viola-
tions of 46 U.S.C, §816 by a carrier); Organic Chemicals v. Atlanttrafik
Express Service and Organic Chemicals v. Farreil Lines, Inc., 18 SRR 1536a
(1979), FMC Docket Nos. 78-2 and 78-3, Order on Appeal, Served Janu-
ary 25, 1979, Organic Chemicals v. Farrell Lines, Inc., 18 SRR 1536a (1979),
FMC Docket No. 78-3, Settlement and Dismissal of Complaint, Served
March 14, 1979 (full amount of claims for alleged violations of 46 U.S.C.
§817(b)(3) by a carrier); Perry's Crane Service v. Port of Houston Authority
of the Port of Houston, Texas, 19 SRR 517 (1979), FMC Docket No. 75-51,
Motion For Approval of Settlement Granted, etc., Served June 21, 1979, No-
tice of Administrative Finality Served July 27, 1979 (less than full amount of
claims for alleged violations of 46 U.S.C. §815 First and 816 by a terminal
operator); H & H Cranes, Inc. v. Port of Houston Authority of Harris County,
Texas, 19 SRR 547(1979), FMC Docket No. 76-57, Motion For Approval of
Settlement Granted, etc., Served July 10, 1979, Notice of Administrative
Finality Served August 16, 1979 (less than full amount of claims for alleged
violations of 46 U.S.C. §815 First and 816 by a terminal operator).

As implied by the foregoing references to the statements contained in the
motion, I agree with the analysis of the benefits to be obtained by approval of
the settlement. I find that the settlement is a bona fide and realistic means of
resolving the dispute between the parties and that the settlement will not result
in any violation of the Shipping Act nor does it appear to do violence to the
regulatory scheme. Accordingly I find that the settlement is well within the
public interest and merits approval.

The order of approval and dismissal will be conditioned upon the following
consideration. While it is not entirely clear whether Judge Beeks’ instructions
for the institution of a complaint proceeding before this Commission were
tantamount to a mandatory reference, I will require the parties to obtain
assurance from the district court, in the form of an order or other writing, that
the Commission is under no further obligation to the court in Civil Action
No. C77-2069 RFP.? The assurance shall be filed not later than the time fixed
by Rule 227(d) of the Commission’s Rules of Practice and Procedure,
46 C.F.R. §502.227(d) for review of an order of dismissal upon the Commis-
sion’s own initiative.’ :

Therefore, it is ordered that the “Settlement Agreement” be approved and
that the complaint be dismissed with prejudice.

(S) SEYMOUR GLANZER
November 20, 1979 Administrative Law Judge

*See Clipper Carioading Company v. Trans-Pacific Freight Conference of Japan, et al., FMC Docket No. 72-20, Order of
Dismissal, served July 21, 1975,

* Subsequent 1o the preparation of this order, I received a letter from 1 for Del Monte to which was attached a proposed
“Order for Dismissal with Prejudice” in Civil Action No. C77-2069 RFP. The proposed order contains the assurance referred to
in the text. The letter advises that the proposed order will be presented for Judge Beeks® signature on December 7, 1979. Should
he app and sign the proposed order, the parties should have no difficulty in complying with the schedule cstablished in the text.




APPENDIX A
RECEIPT AND RELEASE WITH WARRANTY

The undersigned hereby acknowledge receipt from Matson Navigation
Company of the sum of Two Hundred Thousand Dollars ($200,000) in full
satisfaction of any claims they now have, ever had or ever shall have on account
of damage to or loss of cargo shipped on the vessels TRANSONTARIO
(V. 14 and 15), HAWAIIAN LEGISLATOR (V. 213) and TRANS-
CHAMPLAIN (v. 19) in or about the year of 1976 from Bugo, Philippine
Islands and Apra Harbor, Guam to Los Angeles and Alameda, California
under bills of lading Nos. BG 1 and 2 (TRANSONTARIO, V. 14), BG 1
through 8 (TRANSONTARIO, V. 15), E-17240 through E-17247, E-17454,
E-17455, E-17487, E-17499 through E-17505, E-17240-D, E-17241-E,
E-17242-F, E-17247-1 (all HAWAIIAN LEGISLATOR, V. 213),
E-17118-A, E-17119-B, E-17123-C, E-17245-H, E-17244-G (TRANS-
CHAMPLAIN, V. 19) and hereby fully release and forever discharge said
vessels, their owners, charterers, operators, agents, underwriters, master and
crew, and said Matson Navigation Company, its employees and agents, of and
from any and all such claim or claims, damages suits or causes of action
whatsoever, now known or unknown, in connection with or arising out of said
aforesaid shipments, including but not limited to all claims asserted in that
certain proceeding Docket No. 79-11 in the Federal Maritime Commission
which the undersigned agree to cause to be dismissed concurrently with the
execution hereof, without any admission of liability on the part of MATSON
NAVIGATION COMPANY.

In executing these presents, the undersigned represent and warrant that they
are duly authorized and empowered to give a full and valid release and acquit-
tance in respect to all of the aforesaid matters and claims and agree to indem-
nify the aforesaid parties for any breach of said warranty.

DEL MONTE CORPORATION

Dated: October 22, 1979 By
Its
FIREMAN'S FUND INSURANCE
COMPANY
Dated: 10/23/79
Its
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APPENDIX B
RECEIPT AND RELEASE WITH WARRANTY

The undersigned hereby acknowledge receipt from Matson Navigation
Company of the sum of Two Hundred Thousand Dollars ($200,000) in full
satisfaction of any cliams they now have, ever had or ever shall have on account
of damage to or loss of cargo shipped on the vessels TRANSONTARIO
(V. 14 and 15), HAWAIIAN LEGISLATOR (V. 213) and TRANS-
CHAMPLAIN (v. 19) in or about the year of 1976 from Bugo, Philippine
Islands and Apra Harbor, Guam to Los Angeles and Alameda, California
under bills of lading Nos. BG 1 and 2 (TRANSONTARIO, V. 14), BG |
through 8 (TRANSONTARIO, V. 15), E-17240 through E-17247, E-17454,
E-17455, E-17487, E-17499 through E-17505, E-17240-D, E-17241-E,
E-17242-F, E-17247-1 (all HAWAIIAN LEGISLATOR, V. 213),
E-17118-A, E-17119-B, E-17123-C, E-17245-H, E-17244-G (TRANS-
CHAMPLAIN, V. 19) and hereby fully release and forever discharge said
vessels, their owners, charterers, operators, agents, underwriters, master and
crew, and said Matson Navigation Company, its employees and agents, of and
from any and all such claim or claims, damages suits or causes of action
whatsoever, now known or unknown, in connection with or arising out of said
aforesaid shipments, including but not limited to all claims asserted in that
certain Action No. C-77-2069 RFP in the Northern District of California
which the undersigned agree to cause to be dismissed concurrently with the
execution hereof, without any admission of liability on the part of MATSON
NAVIGATION COMPANY.

In executing these presents, the undersigned represent and warrant that they
are duly authorized and empowered to give a full and valid release and acquit-
tance in respect to all of the aforesaid matters and claims and agree to indem-
nify the aforesaid parties for any breach of said warranty.

DEL MONTE CORPORATION

Dated: October 22, 1979 By
Its

FIREMAN’S FUND INSURANCE

COMPANY
Dated: 10/23/79 By
Its
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FEDERAL MARITIME COMMISSION

Docker No., 76-3

L. H. Feper D/B/A/ PIONEER
INSTITUTIONAL TRADING COMPANY

V.

ELDER DEMPSTER LINES, LTD.

NOTICE
December 27, 1979

Notice is given that no appeal has been taken to the November 20, 1979
dismissal of the complaint in this proceeding and that the time within which the
Commission could determine to review has expired. No such determination has
been made and, accordingly, the dismissal has become administratively final.

(S) Francis C. HURNEY
Secretary
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FEDERAL MARITIME COMMISSION

No. 76-3

L. H. FEDER D/B/A PIONEER
INSTITUTIONAL TRADING COMPANY

V.

ELDER DEMPSTER LINES, LTD.

ORDER (1) WITHDRAWING COMPLAINT ON DECISION
OF COMPLAINANT; (2) DISMISSING COMPLAINT
WITH PREJUDICE; (3) DISCONTINUING PROCEDING

Finalized December 27, 1979

The complaint in this proceeding was served January 29, 1976. The answer
to the complaint, after an extension of time within which to answer, was served
March 1, 1976. By notice served March 9, 1976, prehearing conference was set
for Tuesday, March 30, 1976; subsequently by notice served April 6, 1976,
prehearing conference was reset for Tuesday, April 20, 1976; further resched-
uling was made as to prehearing conference by notice served April 16, 1976,
setting date for same on May 25, 1976. The prehearing conference finally was
held on the latter date. By order served May 26, 1976, this proceeding was stayed
pending disposition of case No. 75, Civ. 4248, between the parties in the United
States Court for the Southern District of New York, in which the respondent
in this Commission proceeding is the plaintiff (through Atlantic Overseas
Corporation, its general agent, through whom it conducts business in New
York) in the U.S. District Court pursued the matter of its indemnity claim to
recover sum paid Ivory Coast Customs authorities in settlement of fine imposed
upon vessel for under-declaration of weight with respect to cargo of used
clothing. The District Court, Bonsal, J., held that carrier, which established
that shipper breached its warranty as to accuracy of weight of cargo, that shipper
had no defenses against indemnity claims, and that settlement of fines with
Customs was reasonable, was entitled to indemnity against shipper for amount
which carrier paid in settlement of fine imposed by Customs. There was judg-
ment for the plaintiff’ carrier in the sum of $65,520. Atlantic Overseas Corpo-
ration v. Feder, 452 F. Supp. 347 (1978). On appeal to the 2nd Circuit United
States Court of Appeals, the lower Court was affirmed. Petition for Certiorari
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374 FEDERAL MARITIME COMMISSION

to the United States Supreme Court (Pet. No. 78-1647) was denied October 3,
1979. L. H. Feder Corp. v. Atlantic Overseas Corp., cert. den., 444 U.S. 829
(1979).

By order served October 10, 1979, the Presiding Administrative Law Judge
directed the parties within ten (10) days of that date to file a status report as
regards these proceedings now that certiorari has been denied.

On behalf of the respondents, a letter dated October 19, 1979 (received

October 22, 1979), stated:
In accordance with Your Honor’s order of October 10, 1979, we wish to advise that as a result
of the Supreme Court's decision on October 3, 1979, to deny L. H. Feder’s Petition for Certiorari,
we have been advised by counsel for the Petitioner that it will withdraw the captioned action before
the Federal Maritime Commission in the very near future. Respondent consents to a withdrawal
made with prejudice.

On behalf of the complainants, a letter dated October 19, 1979 (received
October 23, 1979), stated:

Further to your Order of October 10, 1979, requesting the parties to the captioned proceeding to
file another status report, we hereby confirm that as stated in your order, the United States

Supreme Court denied L. H. Feder Corp.’s Petition for Certiorari to the Second Circuit Court
of Appeals on October 3, 1979.

We have arranged a meeting with our client early next week.at which-time a decision will be made
as to whether we should proceed forward or discontinue this proceeding. In view of this, we
respectfully request an extension of time until Friday of next week (October 26, 1979) within
which to respond to your order to file a status report.

In a letter dated October 31, 1979 (received November 5, 1979), the com-
plainants stated:
Further to your order of October 10, 1979, requesting a status report on the captioned proceeding
and our letter of October 19, 1979, requesting an extension to reply to said Order, this is to advise
that the complainant has decided to discontinue this proceeding. We have already advised counsel
for respondent on this decision and counsel for both parties shall jointly submit to you a stipulation
of discontinuance.

DISCUSSION

Since the October 31, 1979, letter from complainant received November 5,
1979, nothing further -has been heard- or received from the parties to this
proceeding. The complainant has given its decision to discontinue this proceed-
ing and communicated the same to all concerned. The respondent would like
such withdrawal to be “with prejudice.” There is no need for a joint stipulation
of discontinuance. Under the citcumstances of the case, there seems to be no
regulatory purpose which would be served in awaiting further for a stipulation
of discontinuance or delaying discontinuance of this complaint case which was
served January 29, 1976,

Whereupon, upon consideration of the above and cognizance of the com-
plainant’s decision to withdraw the complaint herein, it is deemed that with-
drawal of the complaint should be honored. There is no reason ‘present in this
proceeding why the withdrawal of the complaint should be questioned or dis-
missal of the complaint and discontinuance of this proceeding further delayed,
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Wherefore, it is ordered,

(A) The complaint is withdrawn on the decision of the complainants.
(B) Having been withdrawn, the complaint is dismissed with prejudice.
(C) This proceeding be and hereby is discontinued.

(S) WILLIAM BEASLEY HARRIS
Administrative Law Judge

November 20, 1979
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INFORMAL DOCKET No. 487(1)
POIRETTE CORSETS, INC.
V.

CONSOLIDATED EXPRESS, INC.

REPORT AND ORDER
December 28, 1979

BY THE COMMISSION: (Richard J. Daschbach, Chairman, Thomas
F. Moakley, Vice Chairman; James V.
Day and Leslie Kanuk, Commissioners)

This proceeding was instituted upon the complaint of Poirette Corsets, Inc.,
filed December 27, 1977, alleging that Consolidated Express, Inc. charged it
rates in excess of the applicable tariff on file with the Commission.' On Sep-
tember 25, 1979, Settlement Officer John L. Sheppard, issued a decision
awarding Poirette $4,668.62 in reparations. On October 1, 1979, the Settle-
ment Officer issued a supplemental decision awarding Poirette interest from
the date of the complaint. The Commission determined to review the Settle-
ment Officer’s decisions.

The Settlement Officer found that the evidence submitted by Poirette does
not, standing alone, sustain its allegation that it was overcharged on shipments
of knock down cartons. The Settlement Officer went on, however, to take
official notice of the Puerto Rico-Virgin Islands Trade Study * which sets forth
density ranges, expressed in cubic feet per short ton, for particular commodities
including cardboard boxes. After comparing the volumes contained in the
carrier waybills here in evidence with the density ranges set forth in the study,
the Settlement Officer determined that 15 of the carrier waybills show volumes
outside the ranges contained in the study. The Settlement Officer found that
this disparity indicates that the volumes contained in the bills of lading are

' By consent of the parties tho proceoding was conducted under the Commission’s informal docket procedure [46 C.F.R.
§502.301 er seg.].

t Puerto Rico-Virgin Islande Trade Study, A Regulatory Staff Analysis, G.P.O., Washington, D.C. 1970.
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POIRETTE CORSETS, INC. V. CONSOLIDATED EXPRESS, INC. 377

incorrect. On this basis, the Settlement Officer concluded, as a matter of con-
struction, that the measurements alleged in Poirette’s complaint are correct.

Upon review, the Commission concludes that the Puerto Rico-Virgin Islands
Trade Study, upon which the Settlement Officer’s decision heavily relies, does
not have sufficient probative value to establish the actual cubic measurement
of the commodity here in question. Assuming, arguendo, that the density
ranges set forth in the trade study are sufficiently precise to rely upon in
concluding that the cubes shown in the carrier’s waybills are incorrect, it does
not necessarily follow that the complainant’s allegations are true. Here the
Settlement Officer has confused a question of fact with a question of construc-
tion by accepting as fact the allegations of the complainant solely upon the
finding that the respondent’s calculations were incorrect. A finding that one
calculation is wrong does not, a fortiori, make another calculation correct.
Here, the complainant has not satisfied its burden of proving the facts essential
to an award of reparations, i.e., the actual measurements of the commodity
shipped.

THEREFORE, IT IS ORDERED, That the decision of the Settlement
Officer is reversed and the complaint of Poirette Corsets, Inc. is denied; and

IT IS FURTHER ORDERED, That this proceeding is discontinued.

(S) Francis C. HURNEY
Secretary
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Docker No. 76-11
IN RE: AGREEMENT Nos. 150 DR-7 anp 3103 DR-7

The Federal Maritime Commission may authorize ocean carriers to employ dual rate contracts
pertaining to through intermodal transportation as well as to port-to-port transportation,

Dual rate contracts pertaining to through intermodal transportation may allow a discount calcu-
lated on the entire through rate paid by the shipper, provided that the entire amount of this
discount is absorbed by the ocean carrier from its revenue share,

Proponents of dual rate agreements have the burden of justifying such agreements under the
Svenska doctrine, but this burden can ordinarily be met by a lesser showing of need, benefit
or purpose.than would be required for the use of anticompetitive arrangements which were
not expressly contemplated by statute.

A conference which lacks authority to establish intermodal rates may not employ an intermodal
dual rate contract.

A conference which does possess authority to establish intermodal rates, which regularly provides
intermodal transportation services, and which is faced with existing intermodal competition
has justified the use of a dual rate contract for intermodal shipments,

The use of a single dual rate contract applicable to all (both port-to-port and intermodal) ship-
ments of the Trans-Pacific Freight Conference of Japan/Korea is unjustified.

A dual rate contract covering intermodal shipments may not purport to bind shippers using
different inland modes of transportation than those offered by the conference.

Charles F. Warren, George A. Quadrino, and John E. Ormond, Jr., for Trans-Pacific Freight
Conference of Japan/Koree and Japan/Korea-Atlantic Gulf Freight Conference, and their
member lines.

Neal M. Mayer, Charles L. Haslup, IIl, Paul D. Coleman and Robin T. Waxman, for Seatrain
International, S.A.

Elkan Turk, Jr., for the Far East Conference and its member lines.

Howard A. Levy, for ten North Atlantic trade steamship conferences and their member lines
(excluding Seatrain International, S.A.).

Staniey O. Sher and David C. Shonka, for the Iberian/U.S. North Atlantic Westbound Freight
Conference, Marseilles/North Atlantic U.S.A. Freight Conference, U.S. Atlantic &
Gulf/Australia-New Zealand Conferences, and their member lines.

David C. Nolan, for the Pacific Coast European Conference and its member lines.

Donald L. Flexner, Elliott M. Seiden, Stanley M. Gorinson, Paul A. Mapes and Janice M. Reece,
for the United States Department of Justice,

John Robert Ewers, Martin F. McAlwee, C. Douglass Miller and Charna Jaye Swedarsky, for
the Bureay of Hearing Counsel.
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IN RE: AGREEMENT NOS. 150 DR-7 AND 3103 DR-7 379
REPORT AND ORDER
December 31, 1979
BY THE COMMISSION:

The Commission instituted this proceeding to investigate the approvability of
amendments to the respective dual rate or “merchant’s” contracts currently
utilized by ocean carriers belonging to the Trans-Pacific Freight Conference of
Japan/Korea (TPFC) and the Japan/Korea-Atlantic and Gulf Freight Con-
ference (JKAG).! The subject agreements, 150 DR-7 and 3103 DR-7, would
add intermodal shipments to U.S. inland points to the port-to-port shipments cur-
rently covered by both conferences’ merchant’s contracts.? Agreement No. 150
DR -7 would establish a single TPFC contract covering all shipments entering
the United States via West Coast ports and Agreement No. 3103 DR-7 would
establish a single conference contract covering all shipments entering the
United States via Atlantic and Gulf Coast ports. Each Agreement would
permit a 9.5 percent discount from the intermodal through rate to be granted
to shippers which agree to commit their business exclusively to the conference.
Provision of this discount would be the sole responsibility of the participating
ocean carriers.

" Seatrain International, S.A., a nonconference carrier in the subject trades,
the U.S, Department of Justice, and the Commission’s Bureau of Hearing
Counsel oppose approval of the Agreements.’ Carriers from several steamship
conferences intervened in support of the Agreements.*

Administrative Law Judge Charles E. Morgan conducted evidentiary pro-
ceedings and issued an Initial Decision on October 30, 1978. The decision held
that the Agreements were properly subject to the Commission’s jurisdiction
under section 14b of the Shipping Act, 1916 (46 U.S.C. §813a) and that the
anticompetitive aspects of both Agreements had been sufficiently justified to
warrant approval.

Separate Exceptions to the Initial Decision were filed by Seatrain, DOJ and
Hearing Counsel. Proponents and two of the four groups of intervenors submit-
ted replies in which they fully supported the Initial Decision.’ Oral argument
was held before the Commission on February 27, 1979,

! The proposed d to the respective dual rate contracts are hereafter referred to ag the “Agreements.” The member
lines of TPFC and JKAG are referred to as the “Proponents,”
2The JKAG Ag also includes shif from inland points in Japan and Korea.

* Seatrain, Hearing Counsel and DOJ are collectively referred to as “P: " Several shippers originally filing protests to
the Agrecments were designated as parties to this proceeding but were later dismissed when they failed to participate. DOJ was
granted special leave to intervene on December 15, 1978, after the issuance of the Initial Decision.

*The intervenors include the members of: (1) the Far East Conference; (2) nine North Atlantic/Europe conferences; (3) the
Iberian/U.S. North Atlantic Westbound Freight Conf Marscilles/North Atlantic U.S.A. Freight Conference, and U.S.
Atlantic & Gulf/Australia-New Zealand Conference; and (4) the Pacific Coast European Conference. The lattermost group of
cartiers and the Department of Justice were granted leave to intervene for the limited purpose of arguing the juriadictional issues
raised by the Initial Decision.

*The carriers belonging to the Iberian/U.S. North Atlantic, Marseilles/North Atlantic U.S.A., and U.S. Atlantic and Gulf/
Australia-New Zeland conferences did not file a reply to exceptions.
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POSITION OF THE PARTIES

Protestants

Protestants argue that the Initial Decision is erroncous for the following

reasons;

1.

A merchant’s contract discount which applies to through intermodal traffic
is unapprovable under section 14b as a matter of law because the Commis-
sion’s jurisdiction is limited to port-to-port transportation.

. Dual rate contract systems approved by the Commission are immune from

antitrust law prosecution, and any exemptions from the antitrust laws
should be narrowly construed.

. Joint through intermodal transportation is an indivisible undertaking by

both inland and ocean carriers, not an offering of the water carrier alone.
The Commission lacks authority to approve a merchant’s contract discount
which is computed as a percentage of the through rate because such a
practice would improperly subject the inland portion of the rate to substan-
tive regulation under the Shipping Act.

. Section 14b requires that a merchant’s contract discount applicable to joint

through intermodal transportation be absorbed entirely from the ocean
carrier’s “division” and that the amount of the discount should not exceed
15 percent of that “division.”

. The Agreements are inconsistent with the Commission’s tariff filing and

dual rate contract regulations because maintenance of a constant 9%
percent discount from the ordinary through rate requires the percentage
discount absorbed from the ocean carrier’s share to vary from commodity
to commodity, and even from shipment to shipment, depending on the
exact amount received by the inland carrier.®

. The Agreements violate policies of the Interstate Commerce Commission

by permitting railroads to tie shippers to a particular inland routing.
Section 33 of the Shipping Act prohibits the Commission from authorizing
conduct which the ICC has disapproved.

. The Presiding Officer erroneously concluded that the Agreements are best

viewed as supplementing Proponents’ existing ratemaking authority and
dual rate contract system and that the Agreement could therefore be
justified by a lesser degree of proof than would otherwise be the case.

. The evidence offered by Proponents is insufficient to justify the Agree-

ments. This is particularly true of the JKAG Agreement, which the Pre-
siding Officer failed to analyze separately from the TPFC Agreement, but
additional details concerning the implementation and practical effect of
both Agreements are n

ecessary.
. The Presiding Officer made findings of fact relating to competitive condi-

tions which were either erroneous or unsupported by the record, and he

“Inland carrier shares may vary with the inland routing chosen to reach a given interior point. Moreover, the Commission
accepis intermodal tariffs which state the inland “division™ on a per container basis subject to annual volume discounts and
therefore prevent exact calculation of the ocean “division” until cargo has actually been transported, See Report in Docket No,
72-19, 40 Fed. Reg. 47770, 47175-6 (1973); Report on Reconsideration of Docket No, 72-19, 42 Fed, Reg. 59165-59266
(1977).
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also failed to make findings of fact which were clearly established by
Protestants.’

The Initial Decision reveals an unsupportable bias in favor of intermodal
transportation by conference rather than independent carriers.

The Presiding Officer failed to delineate the specific evidence used to
support each conference’s Agreement and did not make a rational con-
nection between the facts found and his ultimate decision.

The Presiding Officer improperly allowed Proponents to modify the Agree-
ments during the proceeding. The modifications should have been pub-
lished in the Federal Register.

Proponents and Intervening Conferences

The “Replies to Exceptions” raise the following arguments in opposition to
the various positions taken by Protestants:

1.

Section 14b applies to all “rates” paid by shippers. The statute contains no
explicit exclusions, and there is nothing in the legislative history of the
Shipping Act which requires a narrow construction. The Commission may
properly exercise jurisdiction over a ratemaking practice without exercis-
ing substantive authority over all aspects of the transportation reflected by
the rate in question.

. Section 14b does not forbid ocean carriers from applying a dual rate

discount to the entire joint through rate. This provision does not conflict
with the Commission’s regulations because the same amount is paid and
the same discount is received by all similarly situated shippers using Pro-
ponents’ service.

. The Agreements would not autherize ICC carriers to tie shippers to their

services but would merely establish an arrangement whereby ICC carriers
may concur in rates established by ocean carriers. The proposed dual rate
contracts are between the shipper and the ocean carrier only.

. The Svenska doctrine requires that anticompetitive arrangements be

justified by legitimate transportation objectives, which Proponents have
accomplished by demonstrating that the Agreements will add a useful
element of stability to their trades.

. Details regarding the commodities and localities to be affected by Pro-

ponents’ intermodal service are irrelevant, in light of Proponents’ state-
ments that shippers will not be bound until a particular service begins. The
level of Proponents’ intermodal rates is also irrelevant; only the reason-
ableness of the proposed 9.5 percent spread is in issue.

. The Presiding Officer properly gave minimal weight to the testimony of the

nine shippers which opposed the Agreements. Their testimony simply re-
flects dissatisfaction with Shipping Act policy reflected in section 14b.
There is no reliable evidence that the Agreements will deprive Seatrain or
any other nonconference carriers of a demonstrable portion of their present
intermodal cargo carryings.

" The factual matters in question and the Commission’s disposition of each are set forth as an Appendix.
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8. A single contract for both port-to-port and intermodal cargo is consistent
with the findings in Pacific Westbound Conference, 18 F.M.C. 308 (1975),
which holds that OCP cargo and local cargo moving in the same geograph-
ical trade may be subject to a single dual rate contract once a heed for
extending the dual rate system to OCP cargo is established.

9. The Presiding Officer’s statement concerning the burden of proof was
merely dictum; the full measure of justification was provided by
proponents.

10. The disputed amendments to the Agreements were prompted by Protes-
tants’ objections to the “natural routing clause” originaily submitted.
These amendments raised no new issues, and were introduced into the
proceeding in a manner which afforded all parties an adequate opportunity
to be heard.

11. It is unnecessary for an Initial Decision to substantiate every finding of fact
with references to the record. It is sufficient that there be a record basis for
each finding and that there be a rational connection between the findings
made and the ultimate conclusions reached.

The isques presented can be placed into three categories—jurisdictional
matters, sufficiency of justification, and procedural matters, each of which will
be discussed in turn.

DISCUSSION
Jurisdictional Matters

Joint through intermodal transportation in foreign commerce is a recent
commercial development, primarily attributable to the containerized cargo
technology which has grown to dominate ocean liner shipping since the late
1960’s.® Because this type of transportation involves both FMC and ICC-
regulated catriers operating under a single through bill of lading, it is not
susceptible to the appllcatlon of traditional regulatory labels.® Participation in
intermodal transportation is an actmty closely and naturally related to the
performance of ocean common carriage, and the Federal Maritime Commis-
sion’s authonty to regu]ate activities reasonably ancillary to ocean trans-
portation service is clear.'®

¢ Thmush transportation ar iving ocean and inland carriers have oxisted for many years, see House Commities
on Merchant Marine and Fisheries, lnmumuon qf ‘Shipping Combinations, 63d Cong., 2d Sess. (1941), at 419, but joint through
rate tariffs and ocean/inland bills of lading were not developed until carly in 1972, when Scatrain, a Protestant in the instant
proceeding, filed the first intermodal tariff with the FMC,

*This problem was recognized by the Court of Appeals in Comntomwealth of Pennsylvania v. C
561 F.2d 278 (D.C. Cir. 1977), when it affirmed the ICC's intsrnationai threugh route unﬂ' regulations and stated that:

Petitioners are unduly concerned with the labels employed . .. . The use . . . of the word “divislon" . . . does nct mean thet an
inland “division” of & joint international rate means the same thmg or pmducu tho same legal conlequenm a8 a “division"” of
a purely inland joint rate.

561 F.2d at 292

The arrangement affirmed by the Court recognizes that neither the FMC nor ICC has exclusive autherity over through
intermodal transportation and calls for each agency to regulate those aspecta of the through movement which appropriately fall
within its established jurisdiction.

19°This authority does not e.uend. of course, to situations where a particular Commission action woutld conflict with other federal
such as the | Act or the Nationai Labor Relations Act. See generally, Pacific Maritime Association
v. Federal Maritime Conunmion 435 U.S. 40 (1978).
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nduct which is not itself a matter for Shipping Act regulation may
mately come within the Commission’s jurisdiction when performed by a
“to whom the statute does directly apply.'' It has been established for
 years that the Commission may order ocean carriers to adjust their
ices with regard to the payment or absorption of shippers’ inland trans-
tion costs, even though the transportation in question is fully subject to
regulation. E.g., Pacific Far East Line, Inc. v. United States, 246 F.2d 711
. Cir. 1957); Sea-Land Service, Inc. v. S. Atlantic & Caribbean Line, Inc.,
vi.C. 338 (1966). The regulatory scope of sections 14b and 15 of the
ing Act (46 U.S.C. §§813a and 814) is no less broad than other provi-
of that statute, except where specific limitations are explicitly stated. Two
ore ocean carriers must therefore obtain Commission approval if they
rtedly agree to any one of a broad range of activities in connection with
 transportation which is directly regulated under the Shipping Act,

hough sections 14b and 15 operate to exempt certain concerted activities
the antitrust laws, the Shipping Act also requires the Commission to
ler the antitrust implications of these activities. Any policy favoring
w construction of antitrust exemptions provides no blanket basis for
ing the intended remedial objectives of the Shipping Act. Volks-
werk A.G. v. Federal Maritime Commission, 390 U.S. 261, 273-274
).

e one occasion when the Supreme Court did adhere to the “narrow
uction of antitrust exemptions” policy in construing section 15 is clearly
guishable from Protestants’ present allegations relating to intermodal
. In Federal Maritime Commission v. Seatrain Lines, Inc., 411 U.S. 726,
1973), the Court held that agreements to merge or acquire specific assets
not among the types of agreements enumerated in section 15, and cited
1] indicia of a legislative intention to limit section 15 to matters requiring
ng Commission supervision. By contrast, there is no indication Congress
d to preclude Commission regulation of ongoing agreements which relate
rticipation in through transportation.

lerms of FMC jurisdiction, an agreement by ocean carriers to set rates or
¢ to a dual rate system for all-water transportation is not substantively
ent from an agreement to perform the same activities with regard to
nodal transportation. Both directly relate to the terms and conditions
- which steamship lines will perform ocean transportation services.

rrier’s use of this simplified technique for marketing their through trans-
tion movements does not improperly “extend” the Commission’s jurisdic-
o inland carriage or exclude the intermodal pricing activities of ocean
rs from Shipping Act regulation. Atlantic and GulffWest Coast of South
ica Conference Agreemenmt No. 2744-30, 13 FM.C. 121, 129-131

Pacific Far East Line, Ine. v. Federal Maritime Commission, 410 F.2d 257 (D.C. Cir. 1969), where an ocean carrier was
d from awarding profitable bunker fuel contracis to a dairy products shipper not otherwise in the oil business.
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(1969). It is therefore concluded that section 14b, like section 15, is applicable
to through intermodal transportation.'?

The novel question presented by the instant case is whether the Commis-
sion’s jurisdiction over international ocean/rail transportation is broad enough
to permit Proponents to publish merchant's contract rates containing discounts
expressed in terms of a percentage of the zhrough rate paid by the shlpper
rather than the ocean carrier’s “division.” it is argued that such a practice
would conflict with the ICC’s regulation of inland carriers and exceed express
limitations in the scope of section 14b.

The first contention has little merit. Although the proposed 9% percent
spread is calculated on the through rate, this amount would be absorbed solely
from the ocean carrier’s “division.” The ICC regulated “division” would re-
main constant and unaffected by this method of computation. Inland carriers
would neither be parties to the exclusive patronage contract signed by inter-
modal shippers, nor would they be subject to FMC regulatlon by virtue of their
association with ocean carriers using such contracts.'® The Federal Maritime
Commission’s approval of an intermodal dual rate contract system is not
intended to preclude appropriate regulation by the ICC.

Inland carriers negotiate the terms of their participation in intermodal
through ratemaking established by ocean conference carriers in the same
manner they negotiate with nonconference carriers such as Seatrain. This
process would not be altered by the Agreements.

Because the Commission has disavowed Shipping Act authority over the
entirety of joint intermodal transportation, Protestants claim the term “rates,”
as it appears in section 141(7), must be construed as the amounts received by
ocean carriers for port-to-port segments of through intermodal transportation
and cannot include the through rates paid by shippers.'* However, a deter-
mination of whether section 14b was intended to preclude an ocean carrier
from absorbing more than 15 percent of the revenues it receives for participat-
ing in intermodal through transportation requires consideration of more than
the parties’ extended arguments regarding whether the ocean carrier’s share of

12 Over the past ton years, tho Commbssion has approved two dual rate systemis and over 50 section 13 agreemenis periaining
to through intermodal transportation. E.g., Agreement No. 7100 DR—4, served Qctober 31, 197 Agreement No, 37-94, 16 S.R.R.
159 (1973); Agreement No. 57-109, served March 16, 1978. The courts have impliciily recognized FMC jurisdiction over

agreements concerning transportation by both FMC and ICC carrlers. £.g., Searrain International, S.A v. Federal Maritime
Commlmm 584 F.2d 546, 548 (D.C. Cir. 1978); Imvestigation of Overland and OCP Rates, 12 FM.C. 184, 215-217 (1969),
affd sub. mm.( Pbrt;af New York Authority v. Federal Maritime Commission, 429 F.2d 663, 667-668 (5th Cir. 1970), cert. den.
401 U.S, 909 (1971).

" Through intermodal transportation ia not an indivisible joint undertaking from a practical or commorcial viewpoaint. Regardiess
of the tariff format employed, the shippoer deals primarily with the ocoan carrier and the ocean carrler views the inland carrier's
“division™ as an expense, The specially stated inland cartier “divisions™ employed in most mini-tandbridge tariffs (ses note 6, supra)
are further evidence of this fact,

¥ Soction 14b(7) provides, in pertinont part, that:

[T)he spread between ordinary rates and rates charged contract shippers . . . shall in no event be mare than 15 per centum of the
ordinery rates.

The Commission’s tarifl regulations state that the ocean carrler's “[d Jivislon, rate ar charge skall be treaied as a proportional rate
subject to the provislons of the Shipping Act, 1916." 46 C.F.R. §536.8, adopted as Amendment No. 4 to Part 536, 33 Fed. Reg.
6397 (1970}, {Emphasls lied). Accord Co ith of Pennrylvania, supra, ut 292,
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itermodal through rate is best categorized as a “division” or a *“propor-
| rate.”

ction 14b predates the technological advances associated with containeriz-
 that made joint intermodal transportation economically practical.'” Con-
? failure to address the applicability of dual rate systems to intermodal
¢ simply reflects the fact that intermodal traffic had not yet developed in
. It does not represent a deliberate exclusion of intermodal movements.
ough the legislative history of the Dual Rate Law is silent concerning
modal transportation, section 14b was written to apply to any arrangement
hich shippers commit “all or any fixed portion™ of their patronage to a
zrence. The use of the word “all” is sufficient to include joint through
nents as well as local shipments within a dual rate system, particularly
. the other provisions of the Dual Rate Law expressly provided for the
ation of joint through rates.'®

int through rates may be established between ocean carriers alone or
een ocean carriers and inland carriers. Commonwealth of Pennsylvania,
a. Neither the statute nor the Commission’s rules address the question of
her two ocean carriers participating in a joint through movement must
rb from their individual revenue shares the same percentage discount that
ered to the dual rate shipper.!” Unequal absorptions are not prohibited.'®
e is no reason to treat intermodal transportation differently. Most confer-
shippers readily become dual rate contract signatories. Conferences use
lual rate percent discount as a tying device to ensure stability, but rarely
it necessary to use it as a competitive device against other carriers.

ngress unquestionably intended to prescribe a maximum “rate spread” of
ercent,’® but did not give any indication that “divisions” received under
through arrangements are also subject to this limitation. Thus the dual
spread may be greater than 15 percent of one carrier’s portion of the
1gh rate under such an arrangement. Because the statute and its legislative
ry focus on the uniformity and fairness of the contract rates offered to
vers, it is concluded that a merchant’s contract discount based upon a
ntage of the through rate paid by the shipper is consistent with the
oses of section 14b.

tion 14b was enacted as section 1 of the Dual Rate Law Amendments to the Shipping Act, P.L. 87-346, 75 Stat. 762,
 October 3, 1961, referred to hereafter as the “Dual Rate Law.”

tion 4 of the Dual Rate Law contained the tariff filing requircments for foreign commerce carriers now found at 46 U.S.C.
). These simultaneously enacted provisions call for the filing of all rates

insportation to and from United Stat- porls and foreign ports between ail points on {a carrier’s] route and on any through
hich kas been blished. (Emp pplied).

; of the same statute are construed consistently with each other whenever possible. Clark v. Ubersee Finanz-Korporation,
5. 480 (1947); see Erlenbaugk v. United States, 409 U.S. 239, 243-244 {(1972).

, when shippers are offered a through rate discount of 15 percent, there is no requi that participating occan carriers
thls discount by uniformly absorbing 15 percent from each carrier’s noncontract “division.”
> generally Parl 524 of the Commission’s Rules which authorizes lusi without requiring

ntee of proportional reductions when the through rate is subject to a dual rate dlscounl 46 C FR. §524.

» Index at 20-21 (1962), which chronicles the rejection of a proposal authorizing the Commission to fix a reasonable rate
on a case-by-case basis,
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Sufficiency of Justification

Dual rate contract systems have traditionally been employed by steamship
conferences. When a 1958 decision of the Supreme Court rendered the law-
fulness of dual rate contracts doubtful under the Shipping Act as written at
that time,”® Congress promptly took protective steps to permit continuation of

a system it found essential to a stable foreign commerce culminating in the
adoption of section 14b in 1961.%'

However, under section 14b, conferences and individual carriers may only
use dua! rate contract systems which meet specified conditions and are not
found to be otherwise unlawful or “contrary to the public interest. "2 Because
this “public interest” standard requires consideration of U.S. antitrust policy
and because concerted methods of tymg shippers to common carriers by means
of discriminatory pricing devices is a per se violation of the antitrust laws,
conference dual rate systems cannot be approved unless appropriately justified
under the Svenska doctrine.”

Under this doctrine an anticompetitive agreement will be disapproved unless
its proponents produce evidence revealing its probable impact upon competition
and demonstrating that any practical anticompetitive effects will be out-
weighed by positive public interest factors. Agreement No. 10116-1 (Extension
of Pooling Arrangement), 19 SR.R. 1, 2 (1979). The public interest factors
recognized by the Commission are descnbed as “transportation needs,” “public
benefits” and “regulatory purposes.” The nature and extent of the offsetting
need, benefit or purpose sufficient to obtain approval of a given agreement will
vary from case to case. Because dual rate systems have been found presump-
tively acceptable by Congress, a less stringent Justlﬁcatnon is required to secure
their approval ®

™ Federal Maritime Board v. Isbrandtsen Co., 356 U.S. 481 (1938).

» The Dual Rate Law replaced the Moretorium Act of 1938, P.L. 85-626, 72 Stat, 574, as nmended The logislatlve history
of the bill which became the Dual Rete Law reveals that Congress acted in resp to the g findings:

1. Conferences need the right io use dual rate comiracts, If ocoan common carriers and conferences are to serve the United
States' foreign commorce on a regular, dependahle, and nondiscriminatory basis, thoy must be allowed, aa they are l.hrwghnut the
mt of the meritime wodd‘ to enter into dual rate contracts with shippers and consignees. Otherwlee, the economics of ocean

ing will force competing lines into rate wars that might result in the destruction of ocean common carriage. If that happens,
the h:gh-eou U.S.-flag lines a will bo the hardest hit,

2. Primary pariles in interest strongly favor legalization of dual rate contrects. The great majority of United States importers
and exporten who use ocean common carriers, all United States-flag ocean common carriers, all foreign-flag conferencs lines, all

d foreign and the U.S. Departments of State and Commerce favor legalization of duat rate contracts,

3. A 13 percent d{fferénce in ratés Is fair and reasonable. A contract-noncontract spread of 15 percent will assuro a nucleus

of carge for eatablished carriers without imposing & penalty on or discriminating egainst the nonsigner.

See Index, at 119, 209-210.

2 Among the conditions for approval of a merchant’s contract under section ] 4b are the availability of the contract to all shippers
on cqual terms and conditions and the maintenance of & sproad between ordinary rates and contrdct rates that does not exceed
15 percent of the noncontract rate.

3 See Federal Maritime Commission v. Aktieb Svenska Amerika Linjen, 390 U.S. 238 (1968); Armmm No. 8660,
12 EMC. 149, 160 (1969), aff'd sub nom. Latin Amrlca/PM(ﬁc Coast Steamship Conference v. Federal Maritime Commission,
465 F.2d 542 (D.C. Cir. 1972), cert. den. 409 U.S, 967 (1972).

#The Sonate Committee Report an H.R. 6775 states that:

Your committee believes that if the eight specific requirements [of section 14b] are met by [a) proposed contract, it should be
entitled to Commission approval unless the Commission finds that the contract would be detrimental to the commierce of the Unitefl
States or contrary to the public interest, or unjustly discriminatory or unfair. We belicvo that any wmract which contalns the right
safeguards expressly required by the amended bill makea out a prima fecle case that the contruct is not detrimental to our
commerce, or contrary to cur public intercat, or unjustly discriminatory or unfair, Index, at 222.
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ecause of the Congressional intent underscoring the public benefits of dual
contract systems, it is usually sufficient for a conference to demonstrate
it is actually offering the service to which the proposed merchant’s contract
apply and that significant nonconference competition exists with regard to
“service.” An important distinction is recognized, however, between the
lication of a dual rate system to a particular service and the inclusion of
rent services under a single merchant’s contract. Agreement No. 8660,
a at note 9, 14 FM.C. 172, 179-180, 184-185 (1970). When shipments
ifferent geographic or economic trades are to be included under a single
ract, the burden of justification on the carrier is increased.?
pplication of these standards to the present case quickly reveals that JKAG
ld be unable to meet its burden of justification in this instance. That
erence’s authority to set intermodal rates expired o November 24, 1978,
out any of its member lines ever having carried an intermodal shipment,”’
ough JKAG did publish an intermodal tariff in late 1977, this tariff offered
ice to four inland points at rates which combined existing local railroad and
mship rates. These rates did not achieve commercial acceptance. The
ailability of a commercially reasonable JKAG intermodal service in itself
ents the approval of an intermodal merchant’s contract for that conference
matter of law, and Agreement No. 3130 DR-7 will therefore be dismissed
100t. Even if JKAG were actively engaged in the provision of intermodal
ce, it is not faced with existing intermodal competition through Atlantic
Gulf Coast ports.
he TPFC Agreement presents a considerably different situation. That Con-
nce has a well established mini-landbridge service to U.S. East and Guif
st port cities and is faced with vigorous intermodal competition from sev-
of the nonconference container cargo carriers serving the trade, including
rain, the Far East Shipping Company (FESCO) and Evergreen Marine
poration. E.g., Ex. 1 Apps. 16-17; Ex. 22, Ex. 30, Ex. 33 App. 2, Ex, 48,
atrain claims the TPFC Agreement will negatively affect competition by
ineling substantial quantities of intermodal cargo away from independent
iers and by tying shippers to an indefinite, overly broad range of conference
ices,
he availability of an intermodal dual rate contract has been portrayed as
tical factor in TPFC’s ability to participate effectively in the trade gener-
and the intermodal cargo market in particular. Seatrain claims that the
availability of such a contract is an equally critical factor in its own

e first version of P.L. 87-346 was H.R. 4299. This bill authorized dual rates upon a finding that the contract “is not
d, and will not be reasonably likely, to cause the exclusion of other carriers from the trade.” The same provisions were
ed in the “clean” bill passed by the House (H.R. 6775). The Senate Commerce Committee deleted this language from the
owing statements by Senator Engle favoring the conference system’s natural tendency to reduce competition. See fndex
2, 399-400, The Commission may nonetheless disapprove a dual rate system if opposing parties establish that the intent
zly effect of the proposed contract is to directly and unrcasonably climinate competition.

., Pacific Westbound Confe e (Ag No. 57 DR—), supra, at 319, 323, where the prop carriers fully
| a propasal to place OCP and local cargoes under a single merchant's contract.

AG first received intermodal ratemaking authority on January 18, 1973. On December 8, 1978, the Commission issued
er advising JKAG that its fifth request to extend this authority {(Agreement No. 3103-67) could not be approved without
8. JKAG subsequently requested that a hearing be held. An carlier Commission Order extending JKAG's intermodal
y on an interim basis was reversed by the Court of Appeals in Seatrain International, S.A. v. Federal Maritime
ssion, 598 F.2d 289 (D.C. Cir. 1979), a decision which drthat the confe ’s intermodal offerings to date had not
able. particularly in comparison with the rates of TPFC
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effective participation. Both parties allege that the Commission’s decision in
this matter will have a major impact on the degree of their commercial success.
The evidence does not support these allegations.

Seatrain and the TPFC carriers both operate modern containerships with
high levels of container space utilization.?® Over half of Seatrain’s carryings are
mini-landbridge cargoes. A majority of TPFC’s carryings ultimately move to
inland destinations and are subject to carriage under intermodal rates.” Since
it commenced intermodal operations in mid-1974, TPFC's OCP carryings,
which are subject to its present port-to-port dual rate contract have declined
but its mini-landbridge carryings have increased. Several shippers testified that
they had abandoned or curtailed their use of conference merchant’s rate serv-
ices to obtain the more favorable rates offered by nonconference intermodal
carriers, yet overall TPFC carryings increased between 1974 and 1976.

Seatrain commenced the first Far East mini-landbridge service in 1972 and
has since become the major intermodal carrier in the trade. Seatrain withdrew
from TPFC in 1974 and doubled its intermodal carryings between 1974 and
1975 even though 1975 was a depressed year for ocean shipping. During 1977,
Seatrain introduced a fourth vessel into the TPFC trade and made other
modifications in its Far East operations which effectively doubled its 1975
container capacity. Ex. 40; Tr. at 636. Seatrain’s port-to-port carryings have
increased significantly since 1974 (Ex. 22) despite TPFC'’s implementation of
a port-to-port merchant’s contract in August, 1973 which attracted over 6,200
signatories by 1976 (Ex. 1 at 4-5). During 1975, TPFC’s total revenue tonnage
decreased by 23 percent while Seatrain’s increased by 100 percent. Ex. 1 App.
27; see also Ex. 30 at 7-8.

These facts indicate that the independent and conference carriers alike have
established strong commercial positions in the trade. Neither Seatrain nor
TPFC has demonstrated that the availability of an intermodal dual rate con-
tract would have a critical impact on their respective commercial operations,”
as they have alleged, or would undermine their relatively strong position in the
trade. There is, however, sufficient unused container capacity to conclude that
the trade is somewhat overtonnaged, subject to vigorous nonconference com-
petition, and vulnerable to malpractices prejudicial to shippers and carriers
alike.’! A TPFC intermodal dual rate contract would therefore diminish the
trade’s potential for rate instability.

= Approximately 85 percent of TPFC’s and JKAG's combined container capacity was engaged in 1977, Separate figures for
TPFC ware not provided, but because TPFC Is the conference offering the wider range of service, its figures are unlikely to be
lower than the combined rosults. See Bx. 1 App. 12 and 15, Seatrain has enjoyed over 93 porcent contalner cargo utilization in
recent years (Ex. 30 at 11),

» Mini-landbridge cargo represented about 22 percent of TPFC's carryings in 1973 and approximately 25 parcent in 1976. OCP
cargo carried under speclal proportional rates to destinations east of the Rocky Mountains represents another 25 poroont. In
addition, much of TPFC's loal cargo moves beyord port terminal areas. Ex. t at Appe. 7, 10, 13, 14; Ex. 30 App. 1.

*The number of TPFC signateries rogularly shipping with Scatrain, the revenues derived from their business, and their
intentions as to signing TPFC's proposed intermodal contract is not known. The shipper testimony presenied does not support the
conclusion that Seatrain will lose any particular number or type of accounts.

* The largo capital autlays and high fixed costs assoclated with containership operations can result in uprofitable voyages even
with utilization levels in excess of 80 percent. Ex. 33 at 2, Ex. 40 at 12-13. The 13 percent encess capagity reported by TPFC s
therefore a matter of legitimate competitive concern. In recent ysars the Commiasion has frequently had cocasion to recognize the
presence of unstable and unlawful conditions in the Far Bast trade. E.g., Agreement No. 10016-1, supre, and 18 S.R.R. 1283
{1978).
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atrain vigorously opposes the proposition that TPFC should be allowed to
an intermodal merchant’s contract simply to assure itself a “stable cargo
. Seatrain alleges that public policy favoring competition requires that
onference carriers be given a preference when it comes to the development
“stable cargo base.” This notion is contrary to the purpose of section 14b.

1¢ unsubstantiated possibility that TPFC’s use of an intermodal dual rate
ract may adversely affect Seatrain’s operations is not a sufficient basis for
yproving the Agreement. Congress was aware that dual rate contracts tend
«clude independent carriers, and, by adopting section 14b, determined
theless that conferences should be free to employ conforming contracts
pt when a more specific detriment to the public interest is shown. Further-
, it cannot be assumed that merchant’s contracts invariably weaken the
setitive posture of nonconference carriers, since independent carriers have
| rights under section 14b to employ loyalty devices.

atrain’s objections concerning the indefinite scope of TPFC’s proposed
act and its potential for tying shippers to inefficient or even nonexistent
ces are less readily dismissed.

'FC has stated that it does not intend to bind shippers unless the confer-
offers an intermodal service covering a particular intermodal movement,
the Agreement, as orally amended, expressly allows signatories to use
ces involving vessel calls at U.S. Atlantic or Gulf Coast ports. However,
le 6 fails to indicate that shippers may select alternate jmland routes or
portation modes between ports of entry and points of destination whenever
a route or mode is not provided by the conference. In fact, Article 6 fails
ention service to inland points at all.

'FC does not presently serve interior points, although it is authorized by
“ommission to do so0.® Intermodal shippers located at places such as
ago or St. Louis should therefore not be bound by the Agreement. Other-
the conference could refuse to serve an interior area and, by using a
ry (port-to-port and intermodal) dual rate contract, effectively preclude
etitors from establishing a foothold in that area as well. The conference’s
et power over port-to-port shipments could thereby be employed to stifle
portation innovations and efficiencies, a result contrary to the public
st and detrimental to the commerce of the United States. A similar
ompetitive effect could be achieved if TPFC were to offer an interior point
e at rates too high to achieve commercial acceptance. TPFC has not yet
ed a rate structure for interior point services (Ex. 37 at 5-7, Tr. 878-80),
hippers testified that the conference should be required to offer separate
nodal and port-to-port dual rate contracts. Exs. 16-19, Tr. 468.

ini-landbridge service attracts cargo which either did or could have moved
J.S. Atlantic and Gulf ports, and is therefore most appropriately viewed as
ce to a new TPFC trade area, rather than an integral part of the same

xptions at 46,
“C's mini-landbridge service is a true intermodal service from ports in Japan and Korea 10 poinis on the U.S. East and
asts. As used here, the word “interior” describes those inland points not served by mini-landbridge.
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trade.’* This “East Coast” cargo should not be tied to “West Coast” cargoes
in the absence of a clear showing of transportation need, public benefit or
regulatory purpose.

Agreement No. 150 DR-7 will therefore be disapproved unless it is modified
to allow shippers the choice of signing either an intermodal contract or a
port-to-port contract (or both), and to release shippers employing different
inland modes of transportation or different inland routes than those offered by
TPFC.* Article 6 of the intermodal merchant’s contract must also be formally
amended to refer to the term “points” and to exclude carriage via U.S, Atlantic
or Gulf ports.*

Procedural Matters

Seatrain claims the Presiding Officer should not have accepted into evidence
the January 31, 1977 direct testimony of TPFC’s Conference Chairman which
states that Article 6 of Agreement No, 150 DR-7 has been modified to exclude
transportation via Atlantic and Gulf Coast ports from TPFC’s proposed mer-
chant’s contract. It is argued that an administrative law judge lacks authority
to modify agreements which are under investigation unless the modification in
question has been published in the Federal Register.

The recommendations of an administrative law judge regarding the ap-
provability of agreements are not binding upon the Commission, and the
Commission’s decision in Agreement No. 6010-14, 11 SR.R. 617,737 (1970),
cited by Seatrain merely confirms this fact. In most instances, agreement
modifications must be consolidated with a pending investigation of the basic
agreement.”’

~ Federal Register notice of an amended agreement is a separate matter from
the consideration of proposed modifications in an investigatory proceeding.
Provision of such notice is a matter within the sound discretion of the Commis-
sion, not the administrative law judge. When a proposed modification prac-
tically and substantively affects a pending agreement, it is noticed to assure

* Some 16 porcent of TPFC's OCP cargo was destined for Atlantic and Gulf Coast pointa prior to the introduction of mini-
landbridge service and TPFC now cstimatea that it carries no such OCP cargo, Ex. 1 at 12 and App. 9. Yet, a larger percentage
of miniHandbridge cargo was previously carried by JKAG's all-water service (Ex. | App. 8, Tr. 123).

*“Inland transportation mode™ refers broadly to transportation accomplished by eithor rail, motor, water or air, and not to the
services of any particular intand carrier operating within one of these basic modes. The Commission has held that conferences with
intermadal ratemaking euthority may not preciude membeor lines from taking independent action with respect to services via a
different mode of inland transport. Agreement No. 3103-64, Order of Condltional Approval, served May 18, 1977, and Order on
Remand, served November 24, 1978, reversed o other grounds, Seatrain internaiional, S.A. v. Federal Maritime Commission,
supra, note 27,

* Protestants argue that Article 5 of Agreement No. 150 DR-7 must be amended to allow shippers to choose the inland carrier
they wish to employ and to release shippers from the contract whenever the inland carrier selected does not have space available.
B the shipper only with the water carrier, it is unnocossary that Articlo 5 roloase the shipper if a requested inland
carrier is not provided. It is sufficient that nenperformance of agreed upon services resuit in Hability under the through bill of lading.
A differont situation is presented, however, when the ocean carrier Azt regson o know at the time cargo is tendered to it that it
cannot porform the through tranaportation held out in its tariff in timely fashion because a particular inland routing, terminal
facilities, or similar critical olement of the through movement is unavailable. In such case, Article 3 must be construed to release
the shipper when the ocean carrior is aware thet timely performance of any aspect of the through movement cannot be achieved,
just as it does when steamship space is unavailable. See 46 U.S.C. §813a(1),

¥ See generally tho Commission's February 3, 1978 order entitled “Modification of Order of Investigation and Hearing" in
Docket No. 77-4, reconsideration denied, Junc 19, 1978, where proposed amendments to a joint servioe agreement were incorpo-
rated inte a pending cvidontiary proceeding.
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that any additional interested parties are furnished an appropriate opportunity
to express their views. When, as in the instant case, the amendment offered is
plainly of a clarifying or technical nature, supplemental Federal Register
notice is unnecessary. Further notice was required by the Commission in
Agreement No. 6010-14, supra, because an investigatory proceeding had been
resolved by private settlement negotiations, the terms of which had not been
included in the public record or the hearing process.®

The amendment to Article 6, however, was introduced early in the present
proceeding as a clarifying measure and was offered in direct response to
arguments raised by Seatrain concerning the allowable scope of that provision.
All parties were provided ample opportunity to raise arguments concerning the
amendment and its effect. The Presiding Officer’s acceptance and consideration
of evidence concerning the Article 6 amendment is fair and reasonable. It is
also analogous to the procedures affirmed by the United States Court of
Appeals in States Marine Lines, Inc. v. Federal Maritime Commission, 376
F.2d 230, 234, note 6 (D.C. Cir. 1967).*

Finally, Seatrain contends that the Initial Decision must be reversed because
the Presiding Officer failed to accompany his findings of fact with specific
citations to the record—including citations to conflicting facts.* This argument
appears intended more for the purpose of emphasizing objections to particular
findings than to express a bona fide belief that existing Commission practices
are invalid in this regard.*

The Commission’s regulations echo the Administrative Procedure Act by
requiring that all decisions “include a statement of findings and conlcusions,
and the reasons or basis therefor, on all material issues of fact, law, or dis-
cretion presented on the record.” 46 C.F.R. §502.225; 5 U.S.C. §557(c). This
provision has not been interpreted as mandating a recitation of all conflicting
evidence regarding material questions of fact accompanied by a statement
explaining which evidence was found to be probative and which was not. It is
sufficient that the decision reveal all factors considered by the agency in making
its choice and that there be articulated a rational basis between the facts found
and the result reached. The Commission believes the instant Report achieves
these accepted standards and would not thwart meaningful judicial review
within the meaning of United States Lines, Inc. v. Federal Maritime Commis-
sion, 584 F.2d 519 (D.C. Cir. 1978).

38 See also Pierpoint Maragement Co. and Retla Steamship Co. v. Holt Hauling and Warekousing Systems, Inc., 19 SRR,
435 (1979).

* Although the Presiding Officer’s ideration of Prop ’ testimony that Article 6 had been “modified” was proper,
Agreement No. 150 DR e can only be amended by submitting a signed agr to the G ission. It would have therefore
been more appropriate for the Initial Decision to have recommended that the Agreement be approved on the condition that
Prop submit an d clnnl‘ymg Article 6. The Presiding Officer could also have conditioned his acceptance of evidence
concemning Article 6 upon Prop itting a formal d to their Agl

“ Exceplions at 4, note 1.

4 Section 502.221 of the Commission's Rules requires parlies to include record citations with their proposed findings of fact,
but does not impose the same obligation on the Presiding Officer. Factual errors in an Initial Decision may be addressed by the
persons most familiar with the record in the form of exceptions filed pursuant to section 502.227(a), which also requires record
citations.
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In any event, by not adopting the Initial Decision and by variously granting
or denying Seatrain’s exceptions to the findings of the Presiding Officer, the
Commission has effectively provided Seatrain -with the relief it sought.

THEREFORE, IT IS ORDERED, That the Exceptions of the Department
of Justice are denied; and

IT IS FURTHER ORDERED, That the Exceptions of the Bureau of
Hearing Counsel and Seatrain International, S.A., are granted to the extent
indicated above and denied in all other respects; and

IT IS FURTHER ORDERED, That Agreement No. 3103 DR-7 is dis-
missed as moot; and

IT IS FURTHER ORDERED, That Agreement No. 150 DR-7 is disap-
proved pursuant to section 14b of the Shipping Act, 1916, effective

, unless the Commission receives at its offices in Wash-
ington, D.C., on or before , & modified version of that

Agreement, complete in all respects, signed by all parties thereto, and appropri-

ately modified to;

1. Clearly allow shippers the choice of binding only their port-to-port ship-
ments or only their joint through intermodal shipments to the conference; and
‘ 2. Amend Article 6 of the TPFC intermodal merchant’s contract to read as

ollows:

6. This Agreement does not require the Merchant to divert shipments of goods from natural
transportation routes not served by the Conference where direct carriage is available. Provided,
however, that where the Carriers provide service between ports or point within the scope of this
contract which-constitute a natural transportation route between the origin and destination of
such shipment, the Merchant shall be obligated to select the Carrier's service. A natural
transportation route is a traffic path reasonably warranted by economic criteria such ag costs,
time, available facilitics, the nature of the shipment and any other economic criteria appropriate
in the circumstances. Whenever Merchant intends to assert its rights under this Article, to use
a carrler which is not a party hereto, and the port or point through which Merchant intends
to ship or receive his goods is not within the scope of this Agreement, Merchant shall first so
notify the Conference in accordance-with the provisions of Article 5 hereof, Provided further,
however, that notwithstanding any language herein to the contrary, this.contract will not be
violated if the Merchant: {1) ships to destinations within the scope of this Agreement via U.S,
Atlantic or Gulf Coast ports; or (2) ships via a thréugh inteemodal route or utilizes a major
inland transportation mode (i.e., rall, motor, water or alr) not offered by the Conference. No
notification to the Conference of such shipments shall be required.

IT IS FURTHER ORDERED, That upon full and timely compliance with
the conditions set forth in the above ordering clause, Agreement No. 150 DR-7
shall be approved.

By Order of the Commission.

(S) Francis C. HURNEY
Secretary
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APPENDIX

DISPOSITION OF SEATRAIN’S EXCEPTIONS RELATING
TO FINDINGS OF THE PRESIDING OFFICER

1. The Presiding Officer erroneously found that the port-to-port services of
independent carriers have flourished in the TPFC trade since 1973, despite
the presence of a TPFC dual rate contract.

Granted in part. There is no evidence that nonconference carrier port-to-
port services have “flourished” in an economic sense and no evidence
measuring the exact competitive impact of TPFC’s present dual rate con-
tract on these services. The record does clearly show, however, that over
ten independent container carriers compete in the trade and several of
them have increased their capacity since 1973. Moreover, there is no basis
for finding that these independent container services have persisted only
because TPFC’s merchant’s contract is inapplicable to intermodal cargo.
Although this fact may have been beneficial to Seatrain, only a minority
of the nonconference container operators in the TPFC trade presently offer
intermodal service.

2. The Presiding Officer erroneously found that a “division” is not usually

found in a tariff.
Denied. The Presiding Officer clearly stated that present joint through
intermodal tariffs separate the ocean and inland carriers’ revenue shares
and the discussion of Interstate Commerce Act divisions found in Com-
monwealth of Pennsylvania v. Interstate Commerce Commission, supra,
at 281-282 and 291-292, supports his statements concerning *“usual” (i.e,
nonintermodal) joint through rate procedures.

3. The Presiding Officer erroneously found that the ocean carrier collecting

the freight charges from the merchant will arrange to pay a fee or division
to the railroad or railroads utilized for inland movement.
Denied. The Presiding Officer accurately described the procedures ordi-
narily followed, although an agent of the inland carrier may also collect the
through freight and distribute the “divisions”. Seatrain claims this practice
is inconsistent with the theory that joint rates are an indivisible offering of
more than one carrier. As explained in this Report, joint through inter-
modal transportation is more realistically viewed as an offering of the
ocean carrier despite the tariff filing procedures employed by the FMC and
ICC to accommodate their enabling statutes.

4, The Presiding Officer erroneously found that a “division” is not a charge

to the merchant.
Denied. As is the case with Item 3, above, Seatrain disagrees with the
theoretical framework of the statement and not with the accuracy of the
facts recited. Shippers are billed only for the through rate and receive no
separate invoice or breakout of intermodal transportation “division”, al-
though such a breakout is published in the carriers’ tariff.
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The Presiding Officer erroncously found that the shipper is primarily
interested in the through rate or cost.

Deniled. Although the record does not contain shipper testimony on the
general topic of joint through rates, the challenged statement does accu-
rately express the philosophy upon which joint through rate pricing has
historically been based and reflects the opinion of Seatrain’s principal
witness. Ex. 40 at 9-10; Tr. 655, 660-661.

. The Presiding Officer erroneously found that the Commission regulates

conference authority over joint through rate arrangements with inland
carriers under section 13.

Granted in part. To the extent the statement implies that steamship
conferences concertedly establish rates with inland carriers, it is incorrect.
The Commission approves intermodal rate agreements which allow confer-
ence member lines to concertedly set through rates and the ocean portions
of those rates. Each member line then negotiates its own inland carriage
arrangements with ICC carriers. This fact is correctly noted elsewhere in
the Initial Decision (at 44).

. The Presiding Officer erroneously found that the Commission has exer-

cised jurisdiction over conference intermodal rates under sections 16 and
17 of the Shipping Act.

Denied, Section 16 and 17 complaints based on intermodal service have
been adjudicated by the Commission (e.g, Docket Nos. 73-38, 73-42,
77-50). The reasonableness of such services cannot be determined without
reference to the rates charged. The Commission therefore exercises juris-
diction over through intermodal rates in this Report and Order. See Can-
ada Packers, Ltd. v. Atchison T.S.F. Ry., 385 U.S. 182 (1966); Porter Co.
v. Central Vermont R. Co., 366 U.S. 272 (1961).

. The Presiding Officer failed to recognize that Agreement No. 150 DR-7

would injure Lykes Bros. because Lykes competes with TPFC, albeit via
Atlantic and Gulf ports, as well as with JKAG.

Denied. Lykes Bros. did not establish that it would be directly or immedi-
ately harmed by competition from TPFC carriers, expecially since the
Agreement, as conditionally approved, does not bind shippers using Atlan-
tic and Gulf Coast ports. Moreover, Lykes Bros. is now a member of
TPFC.

. The Presiding Officer erroneously found that Proponents are pressing their

applications to include intermodal cargo in their dual rate contracts.
Granted in part. TPFC is clearly “pressing” its instant application for
approval of Agreement No. 150 DR-7. However, Proponents have not yet
applied for similar authority from the Japanese Fair Trade Commission.
The Presiding Officer erroneously found that if TPFC institutes an interior
point intermodal service, further cargo subject to the conference’s present
contract will move outside the contract.

Denled. The statement is correct because the present TPFC contract does
not apply to intermodal carriage of any kind. The Presiding Officer did not
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find that interior point cargo would necessarily move on nonconference
carriers.

The Presiding Officer erroneously found that there is no reason to believe
merchant shippers and consignees will be harmed by the Agreements.
Granted in part. Several shippers testified that they did not wish to be
Jaced with the choice of signing a single TPFC merchant’s contract for
port-to-port and intermodal service, and that they believed they would pay
higher intermodal cargo rates if they did sign such a contract. A loss of
flexibility does not in itself constitute “injury,” especially in light of the
legislative history of section 14b. Seatrain did not establish that particular
shippers would be unfairly compelled to sign an expanded TPFC contract
or that such signatories would necessarily be charged higher intermodal
rates or otherwise be injured if they did. Shippers which did not favor dual
rate contracts need not sign them (e.g., Associated Merchandising Cor-
poration). The instant decision only approves TPFC’s use of separate
port-to-port and intermodal dual rate contracts.

The Presiding Officer erroneously found that Evergreen Marine Line does
not feel threatened by potential conference intermodal competition.
Granted in part. There is no evidence as to whether Evergreen’s manage-
ment does or does not feel “threatened” by the proposed Agreements. The
record does show that Evergreen has expanded its operations in the TPFC
trade since 1973.

The Presiding Officer failed to make complete findings concerning the
status of conference and nonconference carriers in the trade.

Granted in part. Although the nonconference carriers were listed, the
Presiding Officer did not list the members of TPFC. There are currently
twenty conference members,

The Presiding Officer erroneously concluded that approval of Agreement
No. 150 DR-7 would foster competition between ocean carriers.
Granted. The instant proceeding does not compel a finding that approval
of Agreement No. 150 DR-7 would “foster” short run competition be-
tween ocean carriers, and the record was not developed to permit such a
finding, since it is not essential to the determination at hand. The Presiding
Officer’s statement correctly reflects the Congressional policy that the
employment of reasonable dual rate systems by conferences will best
preserve competition in the long run in the ocean shipping industry.
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Docket No. 78-27
MERCK SHARP: & DOHME INTERNATIONAL
V.

Kawasakl KiseN KalsHa, LTD. A/k/A “K” LINE

DockeT No. 79-42
MERCK SHARP & DOHME INTERNATIONAL
1A

Mrrsui O.S.K. LINEs, LD,

DockeT No. 79-43
MERCK SHARP & DOHME INTERNATIONAL
V.

JaPAN LINE, LTD.

Shipments of feed supplements were properly rated as pharmaceuticals rather than as animal feed.
Reparation denied.

William Levenstein for Merck Sharp & Dohme International.

F. Conger Fawcett and Charles Lagrange Coleman III fot Kawasaki Kisen Kaisha, Ltd.
K. Aizaki and Charles Lagrange Coleman III for Mitsui O.8.K. Lines, Ltd.

David Snow and Charles Lagrange Coleman III for Japan Line, Ltd.
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REPORT AND ORDER

December 31, 1979

BY THE COMMISSION: (Richard J. Daschbach, Chairman; Thomas
F. Moakley, Vice Chairman; James V.,
Day and Leslie Kanuk, Commissioners)

These proceedings were instituted by complaints filed by Merck Sharp &
Dohme International against three carriers, Kawasaki Kisen Kaisha (“K”
Line), Mitsui O.S.K. Lines, and Japan Line, all of whom assessed charges for
various shipments of Nicrazin 25% and/or Vitamin B12 Mixture under rates
for medicinal pharmaceuticals or chemicals. Complainant alleges that the
carriers violated section 18(b)(3) of the Shipping Act, 1916 (46 U.S.C. §817),
in that the shipments should have been charged under the lower rates for
“Animal Feed, Prepared.” In his Initial Decisions, Administrative Law Judge
John E. Cograve awarded reparation in all three proceedings, The proceedings
are now before the Commission on the carriers’ Joint Exceptions to the Initial
Decisions.'

BACKGROUND

Docket No. 78-27 involves Complainant’s shipments of Nicrazin 25% and
Vitamin B12 Mixture which moved by “K” Line from Oakland, California to
Kobe, Japan. The shipment was rated under the “Medicinal and Pharma-
ceutical Preparations, Compounds or Mixtures of two or more products, Bulk
Form, N.O.S8.” classification in Pacific Westbound Conference Overland
Freight Tariff No. 6, FM.C. No. 13.2

In Docket No. 79-42, another shipment of Complainant’s Nicrazin 25%
moved from Oakland to Kobe on Mitsui O.S.K. Lines pursuant to a bill of
lading dated April 21, 1977. This shipment was rated under Pacific Westbound
Conference Local and Overland Freight Tariff No. 5, FM.C. No. 13, as
“Synthetic Organic Medicinal Chemicals, In Bulk Form, N.O.S.”

In Docket No. 79-43, a third shipment of Nicrazin 25% moved from Oak-
land to Kobe and Osaka, Japan on Japan Line, pursuant to a bill of lading
dated January 20, 1978. This shipment was rated under Pacific Westbound
Conference Local and Overland Freight Tariff No. 5, FM.C. No. 13, as
“Chemicals, N.O.S.”

INITIAL DECISIONS AND POSITIONS OF THE PARTIES

In his Initial Decision in Docket No. 78-27, served July 20, 1979, the
Presiding Officer found that “K” Line had improperly classified both Nicrazin
25% and Vitamin B12 Mixture, He stated that the classification “Animal Feed,
Prepared” is broad enough to include “almost any preparation which is feed

1B all three proceedings involve the same Complainant and identical issues, the proceedings are

P All three carriers are members of the Pacific Westbound Conference.
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(sic) to animals,” and concluded that because the commodities could be clas-
sified under two tariff items, Complainant was entitled to the tariff item with
the lower rate. Accordingly, reparation in the amount of $8,304.51 was awarded.
The Initial Decisions in Docket Nos. 79-42 and 79-43, served July 25 and 26,
1979, respectively, cited the Initial Decision in Docket No. 78-27 as precedent
and awarded reparations in those cases as well, in the amount of $9,199.46
from Mitsui O.S8.K. Lines and $8,661.25 from Japan Line.

In their Joint Exceptions to the Initial Decision, the carriers argue that the
commodities were properly classified as pharmaceuticals or chemicals. They
claim support for their position from Complainant’s sales literature, which
identifies Nicrazin 25% and Vitamin B12 Mixture as feed additives and feed
supplements. The carriers point out that an additive or supplement to animal
feed is distinct from feed itself. They note that the purpose of the commodities
as indicated by the literature is not to feed or provide nutrients to animals, but
rather to prevent the disease coccidiosis in chickens, in the case of Nicrazin
25%, and to aid in “fast, healthy growth and reproduction” of poultry and pigs
in the case of Vitamin B12 Mixture. The carriers also point out that the
literature identifies Nicrazin 25% as a “drug” and “medication,” and that
Nicrazin 25% and Yitamin B12 Mixture are to be administered only after
being mixed into animal feed in very small ratios.* Purchasers are also in-
structed not to administer Nicrazin 25% to “laying birds” or to birds within
four days of marketing for human consumption.

The Joint Exceptions raise these speclﬁc pomts

(1) The value of the commodities in issue is considerably (allegedly 10 to 25
times) higher than that of animal feed.

(2) Complainant’s literature refers to the commodities as a drug, not animal
feed, and gives instructions for dosage, dilution, and discontinuation of use.

(3) The purpose of the commodities is to control disease, not to feed
animals. '

(4) The recipient indicated on each of the bills of lading was either another
affiliate of Complainant’s or a pharmaceutical company, not a feed and grain
dealer or consumer.

(5) Complainant’s Export Declarations classify the goods as chemicals or
pharmaceuticals under the Department of Commerce “Schedule B”
classification system.

(6) The Pacific Westbound Conference tariff states that the Department of
Commerce “Schedule B” numerical classification system is the basis for the
tarifl’ classification.

(7) The bills of lading classify the goods as chemicals or pharmaceuticals,
not as animal feed.

(8) Complainant bears the heavy burden of proof.

(9) These products have never been classified as animal feed by a common
carrier and Complainant has twice previously been unsuccessful in Commission
proceedings in obtaining lower commodity rates for its chemical products.

¥ The maximum ded ratio of Nicrazin 23% to chicken feed is 1.6 pounds of Nicrazin 25% to one ton of feed. Vitamin
B-12 Mixture is to be combined in amounts of 7.6 grams for chickens, to 45.5 grams for baby pigs, per one million grams of feed,
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In its Reply to Exceptions, Complainant states that the tariff description
“Animal Feed, Prepared” applies to any preparation fed to animals, including
feed additives and supplements, and that therefore it is broad enough to cover
the commodities in question. Complainant emphasizes that Nicrazin 25% con-
tains its active ingredient, the drug nicarbazin, at only a 25% intensity level,
and that the product contains wheat middlings and soybean oil as well. Simi-
larly, Complainant notes, the literature indicates that Vitamin B12 Mixture
contains ground rice hulls and soybean oil. The presence of these added mate-
rials in the products, Complainant argues, establishes that the products are not
medicines or pharmaceuticals, as they might be were they in an undiluted state.

Complainant argues that the ambiguity created by the breadth of the tariff
description should be resolved in Complainant’s favor. Complainant challenges
the carriers’ emphasis on the value of the articles shipped by noting that the
tarifl’ contains no value restrictions. It also argues that arguments regarding
“Schedule B” are inappropriate because “Schedule B is not a tariff and is not
at issue.”

DIScUSSION AND CONCLUSION

Where a tariff is ambiguous or doubtful it should be construed against the
carrier who prepared it. United States v. Hellenic Lines, Ltd., 14 FM.C. 255,
260 (1971). In the instant proceeding, the question of ambiguity in the tariffs
turns on whether the category “Animal Feed, Prepared” is so broad as to
include medications not in a 100% active ingredient form. If so, there would be
more than one reasonably applicable tariff description, and the resulting ambi-
guity should be resolved by application of the tariff description with the lowest
rates. The Presiding Officer’s awards of reparations were based on his findings
that the commodities at issue could reasonably be described as “Animal Feed,
Prepared,” as well as by the tariff descriptions applied by the carriers. We
conclude that these findings are contrary to the weight of the record evidence.

The parties appear to agree that shipments of nicarbazin and of Vitamin
B12, undiluted, would properly be considered “pharmaceuticals” and could not
reasonably be classified as “Animal Feed, Prepared.” Complainant contends,
however, that the addition of soybean oil, wheat middlings and ground rice
hulls to those products converts them to mere animal feed. The record does not
support Complainant’s argument. The sales literature for Nicrazin 25% de-
scribes it as “for use in poultry feeds as an aid in prevention of coccidiosis.”
(Emphasis added.) It goes on to explain that the purpose of its being supplied
as a premix (that is, the nicarbazin is already mixed with soybean oil and wheat
middlings) is “for convenience in handling and uniform incorporation in feed.”
The soybean oil and wheat middlings are described as the “carrier and/or
diluent” for the nicarbazin, the active ingredient in Nicrazin 25%. Both Nic-
razin 25% and Vitamin B12 Mixture are to be administered to poultry and pigs
only after being mixed into extremely larger quantities of animal feed.

Moreover, the sales literature describes the products as feed supplement,
feed additive, drug, and medication. They are never referred to as “feed”; the
term “feed” is used exclusively as that into which the products are to be mixed.
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The literature makes it clear that Nicrazin 25%’s purpose is not to provide
nutrients to animals, but to prevent a particular disease. Vitamin B12 Mixture
is to improve weight gains, feed conversion, carcass yield, egg production and
hatchability, growth rates, and to increase number of pigs per litter. The
warnings not to administer Nicrazin 25% to laying birds or to birds within four
days of marketing for human consumption further indicate the pharmaceutical
nature of the products and belie Complainant’s contention that they can be
considered animal feed. In short, Complainant’s interpretation of the tariff item
“Animal Feed, Prepared” to include the products at issue requires a strained
and unnatural construction of the tariff language which will not support an
award of reparations, See Thomas G. Crowe v. Southern Steamship Co.,
1 U.S.S.B. 145, 147 (1929).

It is further concluded that the appropriate tariff description for the com-
modities at issue is “Medicinal and Pharmaceutical Preparations, Compounds
or Mixtures of two or more products, Bulk Form N.0.S.” This is the com-
modity description applied by “K” Line in Docket No, 78-27, Although not
applied by Mitsui O.S.K. Lines and by Japan Line in the other two pro-
ceedings, the “Medicinal and Pharmaceutical . . .” commodity description was
also appropriate for those shipments.® As the rates for “Medicinal and Pharma-
ceutical . ..” were higher than the rates actually charged Complainant for the
two latter shipments, reparations in all three proceedings are denied.

THEREFORE, IT IS ORDERED, That the Complaints of Merck, Sharp
& Dohme International in Docket Nos, 78-27, 79-42, and 79-43 are dis-
missed; and .

IT IS FURTHER ORDERED, That these proceedings are discontinued.

(S). Francis C. HURNEY
Secretary

+Complainant arguss that the word “products” in this commodity description refers to medicines or pharmacouticale, and
e:u:lm‘.lml soybean oll, wheat middlings and ground rice hulls, The Commisslon rejects this restrictive interpretgtion of the
ity deacription’s |
$Pacific Westhound Conference Overland Taniff No. 6—F.M.C. 1}, in which appeared the “Medicinal and Pharmacoutical
..." description at the time of the ehipment in Dacket No. 75-27, was cancelled on January 1, 1977. That same commodity
description appeared in Paclfic Westbound Conferance Lacal and Overland Freight Tarifl' No, 5—F.M.C. 13 at the time of the
subsequent shipments in Docket Nos, 79-42 and 7943, however.
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Docketr No. 77-56
WEST GULF MARITIME ASSOCIATION
V.

CITY OF GALVESTON (BOARD OF TRUSTEES
OF THE GALVESTON WHARVES)

ORDER ON RECONSIDERATION
January 8, 1980

The City of Galveston (the Port) has filed a Petition for Reconsideration of
the Commission’s September 14, 1979 Order, 19 S.R.R. 779, finding unlawful
certain of the Port’s terminal tariff provisions.! For the reasons set forth below,
the Petition is denied.

The Port challenges the Commission’s conclusion regarding one tariff item,
Item No. 98.1, which the Commission found unreasonable. The Port contends
that the portion of Item No. 98.1 requiring waiver of insured claims and waiver
of subrogation is reasonable.? Specifically, it alleges error in the Commision’s
finding that:

[T]he indemnity requirement and the waiver of claims and subrogation provisions of the Port’s

tariff are unreasonable for precisely the reasons enunciated in Bisso, Truck and Lighter, and
Lucidi, and conclude that ftem No. 98.1 is violative of section 17.%

The Port cites two cases from the Fifth Circuit Court of Appeals and a district
court in that Circuit, in which Bisso was not applied to waiver of subrogation
clauses.* It argues that consequently, the Commission’s citation of Bisso
invalidates its finding that the waiver of subrogation and insured claims pro-
visions violate the Shipping Act.

1 Of nine tariff items alleged to violate the Shipping Act, 1916, the Commission found three, and portions of two others, violative
of section 7.

2The Petition relates only to the second sentence of item Ne. 98.1 which reads:
Each User of the facilities of the Board of Trustees of the Galveston Wharves waives all claims such User may have against the
Board of Tustees of the Galveston Wharves andfor The City of Galveston for loss or damage covered by any insurance policy or
policies covering in whole or in part such User's doing business on or in connection with the facilities of the Galveston Wharves,
and each such User shall causc its insurance carrier or carriers to waive any right of subrogation with respect thereto and to so
notify the Board of Trustees of the Galveston Wharves of such waiver.

3The cases cited are Bisso v. Inland Waterways Corp., 349 U.S. 85 (1955); Truck and Lighter Loading and Urdoading Practices
at New York Harbor, 9 FM.C. 505 (1966); and Lucidi v. Stockton Port District, 19 SR.R. 441 (1979),

“The Court in Bisso invalidated a towing contract provision which would have released a towboat from liability for its own
negligence.
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Bisso is not, of course, controlling as to the lawfulness of the waiver of claims
and subrogation provisions under the Shipping Act. However, a regulatory
agency may look to court decisions regarding common or judicial law even
though these decisions are not controlling on the issues before the agency.’ To
this end, the Commission cited Bisso, and applied its rationale to both the
indemnification and waiver issues.® The Commission concluded that the tariff
provisions are unreasonable under section 17 of the Act in that they impose
restrictions on and require expenses of users irrespective of those users’ actual
culpability for an occurance, and benefit a potentially negligent port. Also, the
requil;ements on the users are unilateral, and are not imposed upon the Port
itself.

The Commission is not barred from applying the Bisso rationale in its
consideration of Shipping Act issues simply because of the Fifth Circuit Court
of Appeals’ interpretation of Bisso. Moreover, the Commission’s ruling on the
waiver issues is consistent with its decisions in Trucker and Lighter and
Lucidi, neither of which is commented upon in the Port’s Petition.

Furthermore, the two Court of Appeals decisions cited by the Port are
distinguishable from the instant proceeding. In Fluor Western, Inc. v. G & H
Offshore Towing, Co., 447 F.2d 35 (5th Cir, 1971), the cargo owner did not
waive its right to proceed against a wrongdoer in the event the cargo owner’s
insurance underwriters had failed for whatever reason to reimburse it for any
loss caused by the wrongdoer. The Port’s Item No. 98.1 would require a waiver
of any claim covered by insurance regardless of whether the insured actually
received payment. No rights were actually waived in the towage contract in
Fluor Western; the court emphasized that rights were waived only by a sub-
sequent, independent agresment between the cargo owner and its underwriters.
447 F.2d 39-40. The Port's Item No. 98.1 states: “Each User . . . waives all
claims such User may have” for losses covered in its insurance policy.

In Twenty Grand Offshore, Inc. v. West India Carriers, Inc., 492 F.2d 679
(5th Cir, 1974), the waiver of subrogation requirement was a reciprocal one,
in which both tug and tow were required to obtain waiver of subrogation
clauses in their respective insurance policies and to designate each other as an
additional insured. This mutuality is not present in Item No. 98.1.

THEREFORE, IT IS ORDERED, That the Petition for Reconsideration
filed by the City of Galveston is denied; and

IT IS FURTHER ORDERED, That the Commission’s Report and Order
is affirmed in all respects.

By the Commission.

(S) Francis C. HURNEY
Secretary

3 See Klicker v. Northwess Arilines, Inc., 563 F.2d 1310, 1313 (9th Cir. 1977), in wiich the court cited a Bisso line of cases
a1 not directly applicable in the case of tariffs in a regulated industry, but approved of en agency's referral to those declsions for
the standard of reasonability employed by the courts.

¢The Court in Bisso stated:

The two main reasmns for the creation and application of the rule [invalidating contracts releasing towers from llability for their
own negligence] have bean (1) to discourage negligence by meking wrongdoors pay damages, and (2) to protect thaso in need of
goods or services from being overrsached by others who have power to drive hard bargaina. 349 U.S. at 91.

These considerations are uscful with regard to the terminel tarlff items in thia proceeding.

? See the Commission's commenis in this proceeding regarding onc-alded requirements and obligations in terminal tariffs, at

10CDD "QEf
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TITLE 46—SHIPPING

CHAPTER [V——FEDERAL MARITIME COMMISSION

SUBCHAPTER B—REGULATIONS AFFECTING MARITIME CARRIERS

AND RELATED ACTIVITIES

[GENERAL ORDER 42, DOCKET No. 78-46]

PART 514. FINANCIAL EXHIBITS AND SCHEDULES

ACTION:
SUMMARY:

NON-VESSEL OPERATING COMMON CARRIERS

IN THE DOMESTIC OFFSHORE TRADES

January 14, 1980
Final Rules

The Federal Maritime Commission hereby adds a new
Part 514 of Title 46, Code of Federal Regulations, in order
to publish substantive guidelines for determining what con-
stitutes a just and reasonable rate of return or profit for
non-vessel operating common carriers in the domestic
offshore trades and to provide for the orderly acquisition of
data in the event the Commission institutes a formal inves-
tigation and hearing. The annual reporting requirement
has been eliminated as have the reports which are submit-
ted concurrently with every general rate change. The
methodology adopted by the Commission, as reflected in
the final rules, includes the utilization of operating ratio as
the comparative test of reasonableness. “Normalized™ tax
accounting, cargo cube allocation (using outside dimen-
sions of containers) and other substantive methods of data
reporting have also been adopted to conform with the Com-
mission’s regulations concerning financial reports by vessel
operating common carriers in the domestic offshore trades
(Part 512 of Title 46), issued concurrently with these final
rules.
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EFFECTIVE DATE:
March 28, 1980

SUPPLEMENTARY INFORMATION:

In November 1978, the Federal Maritime Commission’s regulatory respon-
sibilities in the domestic offshore trades were substantially altered by the enact-
ment of Public Law 95-475, The amendments to the Intercoastal Shipping
Act, 1933, impose strict time limits on Commission investigations of rate
changes. The Commission is required by P.L. 95-475 to:

[W1ithin one year after the effective date of this sentence, by regulation prescribe guidetines for

the determination of what constitutes a just and reasonable rate of return or profit for common
carriers by water in intercoastal commerce.

On November 15, 1978, the Federal Maritime Commission served an
Advance Notice of Proposed Rulemaking which sought comments from govern-
mental bodies, shippers and carriers regarding the nature, scope and feasibility
of substantive guidelines for determining just and reasonable rates of return or
profits for common carriers by water in the domestic offshore trades. In addi-
tion to this request for written comments, the Commission convened a series of
informal hearings at various cities throughout the country. Commenting par-
ties were requested to address fourteen specific issues as well as any additional
matters considered to be relevant.

Proposed rules governing financial requirements and standards for evaluat-
ing proposed rate changes by non-vessel operating common carriers (NVO’s) in
the domestic offshore commerce were published for comment on November 6,
1979.

The proposed rules (a) require NVOs subject to the Intercoastal Shipping
Act, 1933, to submit standard-format financial data and (b) establish pro-
cedures by which the Commission will evaluate proposed rate changes. The
annual report has been eliminated as has the justification which is submitted
concurrently with every general rate change. General rate changes filed by
NVO’s rarely become the subject of a docketed proceeding. Competition
among NVO's and competition with vessel operating common carriers offering
a less-than-containerload service tend to place a ceiling on the rates of an NVO.
The freight-all-kinds rate of the underlying carrier generally provides a floor,
It is felt that the current reporting requirements are too burdensome in view of
these market constraints on the NVO’s ability to raise or lower rates at will.

The proposed rules would only require.an NVO to submit standard-form
financial data in the event the Commission instituted a formal investigation and
hearing. In such proceedings the burden of proof is on the NVO to establish
that its proposed general rate change is just and reasonable. The exhibits and
schedules required by the proposed rules would be an essential element of the
NVO’s justification in support of the general rate change. In determining
whether or not the NVO had met its burden of proof, the Commission would
give great weight to the material submitted in compliance with the proposed
rule. \

The proposed rules adopt the operating ratio as the primary method to be
used in evaluating NVO rate changes. This approach is consistent with past
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practice and reflects the Commission’s view that the nature of NVO operations
is in many ways distinct from the operations of vessel operators.

Comments to the proposed NVO rules were submitted by the following
parties:

Dependable Trucking

Guam Freight Forwarders and Consolidators
Hawaiian Distribution System

Pacific Coast Tariff Bureau

PRF Express Corporation

Additionally, all FMC Bureaus were requested to submit comments to the
Secretary and such comments were received from the Commission’s Pacific
District and Puerto Rico District Offices as well as the Office of General
Counsel. These documents have been made a part of the official record of this
rulemaking proceeding.

All comments received from private parties, except for the comment of
Guam Freight Forwarders and Consolidators, generally supported the rule as
proposed, and especially supported the reduced level of reporting proposed in
the rule. Guam Freight Forwarders and Consolidators opposed the reduced
reporting requirements on the basis that the annual reports “had the tendency
to weed out some of the more marginal operators that have given the bad reputa-
tion to the NVOCC industry.” The Commission rejects this reason as a justifica-
tion to retain the burdensome and unnecessary annual reporting requirements
for NVOCC’s. Free market competition is viewed by the Commission as the
proper mechanism to eliminate marginal operators from the industry.

PRF Express Corp. also submitted supplementary comments asking that
NVO’s be allowed to file a company balance sheet as of a date not more than
three months prior to the date of filing proposed rates as opposed to the
proposed two month requirement of section 514.2(b)X1), or, alternatively, that
the rule provide a procedure for a waiver of strict compliance with the reporting
requirements as exists in the VOCC rule. This suggestion is intended to accom-
modate NVQ’s who prepare balance sheets on a quarterly basis and the
Commission agrees that such a change would further reduce the regulatory
burden on the NVO industry. Accordingly, section 514.2(b)(1) has been
changed to incorporate PRF’s suggestion.

In considering the VOCC rule in this proceeding, the Commission made
certain policy determinations which altered some substantive reporting require-
ments in that rule, and has decided to make similar changes to the NVO rule
to the extent these policy determinations affect the NVO industry. Accord-
ingly, substantive conforming amendments have been made to sections 514.3,
514.4b), 514.4(d), 514.5(e), 514.6(c)(2), 514.6(c)(9), 514.6(c)(11) and
514.6(d)(2). The bases for these changes are fully explained ‘in the supple-
mentary information accompanying the VOCC rule and need not be repeated
herein. Any other changes from the proposed rule are stylistic.

The Commission recognizes that, from time to time, an NVO may submit
schedules and exhibits which deviate in minor respects from the requirements
of these rules. While we will require compliance with these rules in all material
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respects, we have no intention of penalizing NVOs for minor deviations which
are not material. Section 514.2(d) has been amended accordingly.

Pursuant to section 4 of the Administrative Procedure Act {5 U.S.C. §553),
sections 18, 21, and 43 of the Shipping Act, 1916 (46 U.S.C. §§817, 820, and
841(a)), and sections 1, 2, 3(a), 3(b), 4, and 7 of the Intercoastal Shipping Act,
1933, the Federal Maritime Commission amends Title 46, C.F.R. by deleting
Subpart B of Part 512 and by adding a new Part 514, Financial Exhibits and
Schedules, Non-Vessel Operating Common Carriers In The Domestic
Offshore Trades as follows:

PART 514—FINANCIAL EXHIBITS AND SCHEDULES
NON-VESSEL OPERATING COMMON CARRIERS
IN THE DOMESTIC OFFSHORE TRADES

Sec.

5141 Purpose

514.2 General requirements

5143 Certification

514.4 Access to and audit of records
514.5 Definitions

5146 Forms

AUTHORITY: Sections 514.1 to 514.6 issued pursuant to sections 18, 21
and 43 of the Shipping Act, 1916 (46 U.S.C. 817, 820 and
841(a)) and sections 1, 2, 3,(a), 3(b), 4 and 7 of the Inter-
coastal Shipping Act, 1933 (46 U.S.C. 843, 844, 845,
845(a) and 847).

§514.1 Purpose

The purpose of this Part is (a) to establish the methodology that the Federal
Maritime Commission { Commission) intends to follow in evaluating proposed
rate changes in the domestic offshore trades submitted by non-vessel operating
common carriers (NVO's) subject to the provisions of the Intercoastal Ship-
ping Act, 1933, and (b) to provide for the orderly acquisition of the data
required for the methodology so established. The Commission will employ the
operating ratio methodology when evaluating proposed rate changes by
NVQ’s, except in any instance where, in its opinion, the application of the
operating ratio creates an unreasonable result.

§514.2 General requirements

(a) The rules contained herein are those issued by the Commission to meet
the specific requirements of the Intercoastal Shipping Act, 1933, as amended,
and will be used to evaluate proposed rate changes in the domestic offshore
trades. However, the Commission reserves to itself the right to employ other
bases for allocation and calculation in any instances where, in its opinion, the
application of the rules and regulations prescribed herein create unreasonable
results.
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(b) Whenever the Commission institutes an investigation and hearing to
determine whether or not an increase or decrease in rates which would affect
not less than 50 percent of the tariff items of that NVO in a particular Trade,
or which would result in an increase or decrease of not less than 3 percent in
its gross revenues in that particular Trade, is just and reasonable, the NVO
shall file in duplicate, within 30 days of the publication in the Federal Register
of the order instituting the investigation and hearing, the following:

(1) An actual company wide balance sheet (Exhibit A-a) as of a date not
more than three months prior to the date of filing the proposed rates.

(2) An actual statement of income (Exhibit B-a) and supporting schedules
covering a 12 month period ending the same date as the balance sheet required
in subparagraph (1) above.

(3) ‘A projected statement of income (Exhibit B-p) and supporting sched-
ules for the 12 month period commencing on the first day of the month follow-
ing the date on which the changed rates are proposed to become effective (taking
into account the effect of the proposed rate changes); and

(4) Actual and projected operating ratios described in section 514.6(d)
coinciding with the time periods covered by the statement of income required
in subparagraphs (2) and (3) above.

(5) A supplementary data exhibit (Exhibit C) described in section 514.6(¢)
corresponding to the date of the balance sheet furnished in response to section
514.2(b)(1).

(6) The work papers described in section 514.4(b). )

(c) Revenue (except Other Revenue) and costs shall be assigned directly
whenever possible, otherwise allocation shall be made in the manner prescribed
in section 514.6 of this part. However, if the gross revenue from Other Oper-
ations does not exceed 5 percent of the total company gross revenue, no
segregation of revenue and expenses between Other Operations and the Trade
(see definitions, sections 514.5(b) and (c)) is required by this part.

(d) All NVO’s subject to these requirements must comply in all material
respects with the instructions outlined herein, both as to the submission of the
specified exhibits and schedules and as to compliance with the methods pre-
scribed for their preparation. If an NVO has nothing to report on a required
schedule, it must submit the schedule with the word “NONE” printed across
its face.

(e) All percentage calculations required by allocations herein shall be car-
ried to two places beyond the decimal point, e.g., 97.54 percent.

§514.3 Certification

The data required by this part shall be accompanied by a certification by the
corporate officer responsible for the maintenance and accuracy of the books,
accounts and financial records of the NVO, stating that:

(a) The books and accounts have been maintained in accordance with an
appropriate system of accounts;

(b) The exhibits and schedules have been prepared from the regularly main-
tained books and records of the NVQ;
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(c) The recordsso maintained conform to, are reconciled to, or represent the
actual financial data subject to the annual independent financial audit;

(d) The allocations have been made in accordance with the rules pro-
mulgated in this part; and,

(e) The financial and statistical data used are supported by an appropriate
information gathering system having proper internal controls which have been
tested for accuracy.

§3514.4 Access to and audit of records

(a) Every NVO shall maintain its records and books of ‘account in an
orderly and systematic manner. These records must be kept in such manner as
to permit the timely preparation of the exhibits and schedules described in
section 514.6(a). As a minimum requirement, every NVO shall retain those
records necessary to prepare the documents described in section 514.6(a) for
a period of 3 years.

(b) Exhibits and schedules submitted as part of this requirement are to
include: (1) all work papers, properly cross-referenced and indexed, which were
prepared in support of the exhibits and schedules, and (2) a detailed description
of the methods employed in projecting revenues.

(c) In addition, the books and records of the NVO and those of any related
company whose financial data is included in any of the exhibits or schedules
shall be made available upon request for examination by appropriate Commis-
sion personnel. Commission personnel shall be permitted to make copies of
these records to the extent they deem necessary.

(d) All exhibits and schedules submitted as part of the filing requirements
are to include the work paper reference numbers so that amounts shown can
be readily traced to the appropriate work paper.

$3514.5 Definitions

For the purpose of this part the following terms are expressly limited to the
definitions listed below:

(8) The Service—All activities and operations of the NVO, including those
regulated by the Commission.

(b) Other Operations— That part of the Service not subject to the Commis-
sion’s jurisdiction under 46 CFR 531, such as cargoes moving in the foreign
commerce of the United States or those regulated by the Interstate Commerce
Commission.

(¢) The Trade—That part of the Service subject to the Commission’s juris-
diction under 46 CFR 531, and as defined under “Domestic Offshore Trade”
(below).

(d) Domestic Offshore Trade—The transportation and handling of com-
mon carrier cargo under the terms of a tariff(s) on file with and regulated by
the Commission between any-one of the five areas of the Continental United
States listed in subparagraph (1) and one non-contiguous area of the United
States listed in subparagraph (2) or between two non-contiguous areas of the
United States. Where service is offered to or from two or more areas at the
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same rates (e.g., Atlantic Coast to Puerto Rico and the Virgin Islands) and
listed as such in a single tariff, the carriage of cargo to or from those two or
more areas may be treated as one domestic offshore trade for the purposes of
this part.

(1) The five areas of the Continental United States are:

(i)  North Atlantic (Maine to, but not including Hatteras, North Carolina);

(ii) South Atlantic (Hatteras, North Carolina to, but not including, Key
West, Florida);

(iii) Gulf (Key West, Florida to and including Brownsville, Texas);

(iv) West Coast; and

(v) Great Lakes.

(2) The non-contiguous areas of the United States (including, but not
limited to those) to which service is offered under the terms of tariffs on file
with the Commission as of December 31, 1979 are:

(i) American Samoa;

(ii) Commonwealth of the Northern Marianas;

(iii)) Guam,;

(iv) Johnston Island;

(v) Midway Island;

(vi) Puerto Rico;

(vii) State of Alaska;

(viii) State of Hawaii;

(ix) U.S. Virgin Islands; and

(x) Wake Island.

(e) Cargo Cube— The product of the outside dimensions of a unit of cargo
expressed in cubic feet. In computing cargo cube for containerized cargo, the
outside dimensions of the container, trailer or other equipment shall be used.
The height of equipment moving on wheels shall be measured from the ground
.to the highest point on the equipment. Empty equipment, such as containers,
shall be included in the computation of cargo cube only if they are revenue-
producing units of cargo. Where a NVO finds it more convenient to accumu-
late such data in terms of twenty-foot equivalent units (TEU’s) or metric
quantities, these units may be used instead of cargo cube in all instances where
cargo cube is cited in this part. Where any of these options are exercised, the
NVO shall modify the headings on the prescribed reporting forms to indicate
the units in which the data is being reported. For purposes of this part, NVOs
are not required to tape measure each unit (e.g., container, trailer, box, carton),
However, the computation of cargo cube must be developed after careful
consideration of all evidence available to the NVO, including loading docu-
ments, the opinions of experienced operating personnel, and sample mea-
surements. In calculating the cube of containers, trailers, or other similar
equipment, the NVO may assign a standard length, width and height toa given
class of equipment, provided that the actual dimensions of each piece of
equipment in the class vary no more than a foot from the standard dimensions.

(f) Measurement Ton— Equals forty (40) cubic feet.
(g) Metric Measurement Ton— Equals 35.31 cubic feet or 1 cubic meter.
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(h) Twenty-foot Eguivalent Unit (TEU)— Equals 1,280 cubic feet, based
on the standard 20’ X 8’ X 8’ container,

(i) Cargo Cube Relationship—The ratio of total cargo cube for all cargo
carried in the Trade to total cargo cube for all cargo carried in the Service.

(j) Line-Haul Transportation— All transportation of freight on land other
than pickup and delivery and local terminal operations. An example of this
would be substituted service, i.e., charging the water rates but moving the cargo
part of the way by land.

(k) Pickup and Delivery— The service provided by the NVO, or its agent,
of picking up and delivering cargo from or to a shipper’s or consignee’s place
of business or other location designated by the shipper or consignee pursuant
to the NVO's tariff(s) on file with the Commission and not subject to regu-
lation by any other regulatory body. ,

(1) Related Company— Companies or persons that directly or indirectly
(through one or more intermediaries) control, or are controlled by, or are under
common control with, the reporting NVQ. The term “control” shall include
actual as well as legal control, whether maintained or exercised through (or by
reason of) the circumstances surrounding organizational structure or operation,
through (or by) common directors, officers, stockholders, a voting trust(s), a
holding or investment company or companies, or through {(or by) any other
direct or indirect means, including the power {0 exercise control,

(m) Total Trade Operating Expenses— The total amount allocated to the
Trade for the following expenses: Ocean Transportation, Line-Haul Trans-
portation, Pickup and Delivery and Terminal.

(n) Total Company Operating Expenses— The company-wide total of the
following expenses: Ocean Transportation, Line-Haul Transportation, Pickup
and Delivery and Terminal.

(o) Operating Expense Relationship— The ratio of total Trade operating
expenses to total Company operating expenses.

§514.6 Forms
(a) General:
(1) The information required by this part shall be submitted in the pre-
scribed format and shall include:
Exhibit A—Balance Sheet
Exhibit B-—Statement of Income and Supporting Schedules
Exhibit C—Supplementary Data

(2) The required exhibits and schedules are described in sections 514.6(b),
(c), (d) and (e).

(b) Balance Sheet (Exhibit A):

The balance sheet shall be prepared from the NVQ’s books and records in
accordance with generally accepted accounting principles and shall be accom-
panied by the appropriate footnotes.

(c) Statement of Income (Exhibit 8):

(1) A statement of income shall be prepared showing operating results of
the Total Company, Other Operations and the Trade.
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(2) Operating Revenue (Schedule B-I):

(i) Revenue allocated to the Trade shall only be revenue earned from the
common carriage of cargo in the domestic offshore trade during the period and
other revenue as shown on Schedule B-I, except that minor amounts of other
cargo may be considered Trade cargo in accordance with section 514.2(c).
Revenue figures shall be reported in total for the Trade and separately for each
of the 15 inbound commodities (listed by tariff descriptions) producing the
highest revenues for the inbound portion of the Trade, and for each of the 15
outbound portion of the Trade. Where fewer than 15 commodities account for
at least 90 percent of the total revenue for either the inbound or outbound
portion of the Trade, only those commodities need be separately reported.
Where the same commodity is carried under several tariff designations having
different rates (e.g., potatoes refrigerated, potatoes non-refrigerated, potatoes
in bags, potatoes in containers), each of these tariff designations shall be
considered as an individual commodity.

(ii) Where the applicable tariff establishes a single freight-all-kinds (FAK)
rate for containers that may hold more than one commodity, individual com-
modity designations shall be disregarded in considering that tariff item for
purposes of subparagraph (i) above.

(3) Ocean Transportation Expenses (Schedule B-IT).

This schedule shall set forth the number of containers, cubic feet of cargo
shipped and amounts paid or owed to each underlying ocean carrier for ocean
transportation purchased for the carriage of cargo in Total, for Other Oper-
ations and for the Trade.

(4) Line-Haul Transportation Expenses (Schedule B-III).

This schedule shall set forth the number of cubic feet of cargo carried and
amounts paid or owed to motor carriers, railroads or other land carriers for the
line-haul transportation of cargo in Total, for Other Operations and for the
Trade.

(5) Pickup and Delivery Expenses (Schedule B-IV);

This schedule shall set forth expenses incurred in the pickup and delivery of
cargo in Total, for Other Operations and for the Trade. Assignments to the
Trade shall be direct where possible; otherwise, on the cargo cube relationship
by location. This schedule shall also set forth the basis under which pickup and
delivery charges are assessed for the Trade (e.g., included in base rate or
separate charge) and the amount of any charges paid to a related company for
pickup and delivery services.

(6) Terminal Expenses (Schedule B-V');

This schedule shall set forth in detail all expenses incurred in terminal
operations for the loading and unloading of containers, the switching and
transfer of cargo within the terminal area and any local trucking operations not
included in line-haul or pickup and delivery expenses (e.g., between underlying
carrier’s terminal and the NVO’s terminal) in Total, for Other Operations and
for the Trade. Assignments to the Trade shall be direct where possible; other-
wise, on the cargo cube relationship by location.
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(7) Administrative and General Expenses (Schedule B-VT):

This schedule shall set forth all administrative and general expenses, includ-
ing advertising and miscellaneous taxes. Depreciation of equipment and amor-
tization of leasehold impravements not assignable to pickup and delivery or
terminal expenses shall be included in. this schedule. Expenses not directly
assigned to the Trade or Other Operations shall be allocated to the Trade on
the operating expense relationship. Charitable contributions shall not be allo-
cated to the Trade,

(8) Other Income or Expense (Schedule B-VII):

Any other elements of income or expense shall be fully explained and
supported by schedule Schedule B-VII “Other Income or Expense.” Assign-
ments to the Trade shall be direct where possible; otherwise, on the operating
expense relationship. Should this type of assignment appear to be inequitable
to either the Trade or Other Operations, a more equitable method shall be
employed and the reasons fully explained.

(9) Provisions for Income Taxes:

Federal, State, and other income taxes shall be listed separately. If the
company is organized outside the United States, it shall indicate the entity to
which it pays income taxes and the rate of tax applicable to its taxable income
for the subject year. Federal, State and other income taxes shall be calculated
at the statutory rate.

(10) Extraordinary Items:

Income or losses of an extraordinary nature shall be set forth and described
in an appropriate schedule which is reconcilable to the statement of income.
Classification as an extraordinary item shall be in accordance with generally
accepted accounting principles. In general, these amounts shall not be assigned
or allocated to the Trade.

(11) Related Company Transactions (Schedule B-VIII):

The net income (loss) after Federal income taxes from transactions in the
Service with related companies shall be allocated to the Trade. Such allocations
shall be made on the same basis as the specific expense was allocated to the
Trade. Income taxes should be assigned to related company transactions based
on the statutory tax rate. The methods employed shall be fully explained in
Schedule B-VIII, “Related Company Transactions.”

(d) Operating Ratio:

(1) The operating ratio will be computed by dividing total Trade expenses
(adjusted for related company transactions) by total Trade revenue.

(2) The reasonableness of an NVQ'’s operating ratio will be determined by
comparing it to the operating ratios of other regulated and non-regulated
companies, adjusted for relative risk. In conjunction with the operating ratio,
the staff may also consider other financial ratios, such as (1) current, (2)
leverage and (3) turnover. The NVO's stability in earnings as compared to that
of other firms will also be considered.
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(e) Supplementary Data (Exhibit C):

The supplementary data shcedule shall set forth information concerning the
identity of and services offered by the NVO. Specific details are set forth in
Exhibit D.

By the Commission.

(S) Francis C. HURNEY
Secretary
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Docker No. 79-90
ERNEST R. LEVINE D/B/A GERALD EXPORT & IMPORT COMPANY
V.

HaraG-LLoYD, A.G.

ORDER
January 18, 1980

On November 7, 1979, Administrative Law Judge Charles E. Morgan
dismissed the complaint of Ernest R. Levine d/b/a Gerald Export & Import
Company (Levine) against Hapag-Lloyd, A.G. No appeals were taken from
this action, but the Commission determined to review the matter on its own
motion.

Levine is a shipper of carpets located in Chicago, Illinois. The instant
complaint arose out of a legal action by Hapag-Lloyd, a common carrier by
water in the foreign commerce of the United States, to collect freight charges
from Mr. Levine. Hapag-Lloyd, A.G. v, Levine, 473 F.Supp. 991 (N.D. IlL
1979). In that proceeding, Levine alleged that the freight charges owing Levine
were based upon rates unlawful under the Shipping Act, 1916 (46 U.S.C. §801
et seq.) The United States District Court entered immediate judgment for
Hapag-Lloyd on its freight collection claim on June 14, 1979. The court found
that Levine’s counterclaim raised separable matters within the primary juris-
diction of the Federal Maritime Commission, which would be deferred until
Levine’s allegations could be considered by the Commission.

Levine subsequently filed a Shipping Act complaint, alleging violations of
sections 15, 16, and 18(b) of the Shipping Act by Hapag-Lloyd and unnamed
co-conspirators, based upon discriminatory pricing and failure to adhere to
published tariffs. Although the complaint was unclear as to the exact conduct
alleged to be discriminatory, the complained of activities were not necessarily
limited to the use of a Commission approved dual rate merchant’s contract.
The complaint also include references to rebating and failure to adhere to
published tariffs.

Upon receiving Levine's complaint, Hapag-Lloyd filed a “Motion to Dis-
miss” stressing the lawfulness of the dual rate system employed by it and the
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North Atlantic United Kingdom Freight Conference to which it belongs.
Levine did not respond to this motion. Under such circumstances, it was not
improper for the Presiding Officer to construe the complaint against Levine and
dismiss it for failing to adequately state a cause of action. The November 7,
1979 “Order of Dismissal” is essentially a default judgment in favor of the
respondent from which no appeal has been taken.

THEREFORE, IT IS ORDERED, That, consistent with the above dis-
cussion of the Complainant’s failure to prosecute its claim, the November 7,
1979 “Order of Dismissal” is adopted by the Commission; and

IT IS FURTHER ORDERED, That this proceeding is discontinued.

By the Commission.

(S) Francis C. HURNEY
Secretary
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46 C.F.R.; CHAPTER IV, DoCKET No. 79-36

SELF-POLICING OF INDEPENDENT LINER OPERATORS

January 21, 1980

ACTION: Discontinuance of Proceeding

SUMMARY: This proceeding was instituted by advance notice of pro-
posed rulemaking published April 16, 1979 (44 Fed. Reg.
22487). Public comment was requested on whether to
adopt rules requiring independent ocean carriers to par-
ticipate in self-policing programs and if so the appropriate
nature, scope and feasibility of a policing requirement.
Upon consideration of comments received we have deter-
mined not to promulgate a proposed rule at this time.
Accordingly, proceedings in this matter are hereby
discontinued.

SUPPLEMENTARY INFORMATION: None
By the Commission.

(S) Francis C. HURNEY
Secretary


tpayton
Typewritten Text
416

mharris
Typewritten Text


417

FEDERAL MARITIME COMMISSION

Docker No. 79-15
WESTINGHOUSE ELECTRIC CORPORATION
V.

SEA-LAND SERVICE, INC.

NOTICE
January 23, 1980

Notice is given that no appeal has been taken to the December 10, 1979
dismissal of the complaint in this proceeding and that the time within which the
Commission could determine to review has expired. No such determination has
been made and, accordingly, the dismissal has become administratively final.

(8) Francas C. HURNEY
Secretary
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No. 79-15
WESTINGHOUSE ELECTRIC CORPORATION
v

SEA-LAND SERVICES, INC.

NOTICE OF (1) DISMISSAL OF COMPLAINT
(2) DISCONTINUANCE OF PROCEEDING

Finalized January 23, 1980

By notice served November 21, 1979, the parties in this proceeding were
directed to submit on or before Monday, December 3, 1979, a prehearing
statement pursuant to Rule 95 of the Commission’s Rules of Practice and
Procedure, 46 C.F.R. §502.95. To the date of this notice, no party has submit-
ted the requested prehearing statement, nor has the Presiding Administrative
Law Judge granted waiver of the filing thereof, Consequently, under the cir-
cumstances, the failure to file is deemed a failure of prosecution of the com-
plaint, as well as a dismissal of the parties to the proceeding, pursuant to said
Rule 95.

Whereupon, upon consideration of the above, it is ordered that,

(A) The complaint is dismissed;

(B) The parties are dismissed from this proceeding;

(C) The proceeding is discontinued.

(S) WILLIAM BEASLEY HARRIS
Administrative Law Judge

December 10, 1979
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INFORMAL DOCKET No. 693(I)
DORF INTERNATIONAL LIMITED
V.

FLOTA MERCANTE GRANCOLOMBIANA, S.A.

ORDER ON RECONSIDERATION
January 24, 1980

This proceeding is before the Commission on petition from Respondent Flota
Mercante Grancolombiana requesting that the Commission reconsider its de-
termination not to review the decision of the Settlement Officer granting
reparation to Complainant Dorf International Limited for alleged freight over-
charges on a shipment of cardboard paper carried by Respondent from New
York, New York to Cristobal, Panama.

The Commission decided to grant the Petition for Reconsideration in this
instance because of the clearly erroneous allegation in the Settlement Officer’s
decision that the Respondent had not disputed the merits of the claim.

The complaint alleges that Respondent assessed freight on a measurement
basis of 337 cft whereas according to the shipper’s packing list the 43 cartons
of cardboard measured 131.38 cft. The Settlement Officer found that the
evidence supported Complainant’s claim and on that basis awarded reparation.

It appears, however, that the Settlement Officer overlooked the fact that the
43 cartons which measured 131.38 cft when delivered to Complainant were
subsequently placed in five pallets for delivery to the terminal and the carrier.
As shown by the dock receipt and the bill of lading the five pallets measured
377 cft. The applicable tariff provided that freight must be assessed on the
over-all measurement of each package. Consequently, by assessing freight on
the measurement basis of 377 cft, Respondent properly rated the shipment.

Therefore, the decision of the Settlement Officer must be and is hereby
reversed, reparation denied and the complaint dismissed.

It is 50 ordered.

By the Commission.

(S) Francis C. HURNEY

Conrotary


tpayton
Typewritten Text
419

mharris
Typewritten Text
419


420

FEDERAL MARITIME COMMISSION

DockeT No, 74-15
WEST GULF MARITIME ASSOCIATION
v

PORT OF HOUSTON AUTHORITY, ET AL.

ORDER ADOPTING INITIAL DECISION
January 28, 1980

This proceeding was initiated upon the complaint of West Gulf Maritime
Association (WGMA),' filed April 15, 1974, alleging that several terminal
tariff provisions published by Respondents, seven ports on the Texas Gulf
Coast, ? violated sections 15 and 17 of the Shipping Act, 1916 (46 U.S.C.
§§814, 816), The Port of New Orleans, the California Association of Port
Authorities, the Virginia Port Authority, the Maryland Port Administration,
and the Commission’s Bureau of Hearing Counsel intervened. Administrative
Law Judge Seymour Glanzer issued an Initial Decision,’ served September 26,
1979, which is before the Commission on WGMA'’s Exceptions. Respondents
filed a Joint Reply to Exceptions, and Hearing Counsel also replied.

TARIFF PROVISIONS

The text of the tariff provisions in issue is attached as Appendix A to the
Initial Decision. The tariff provisions are largely duplicative, with many of the
ports’ tariffs using identical language. Although approximately 35 tariff pro-
visions are challenged in this proceeding, they may be categorized into four
major groups:

1. Each of Respondents’ tariffs provides that use constitutes consent to the
terms and conditions of the tariffs, and that vessel agents are “users” .of the

' WGMA ia a trade association composed of steamship agonts and owners and stevedore companies, using port Facilities along
the Gulf of Mexico.

*Respondents are the Port of Houston Authority, the City of Galveston, the Port of Beaumont, the Port of Part Arthur, the
Port of Corpus Christi, the Brownaville Navigation District of Cameron County, and the Orange County Navigation and Port
District.

719 SR.R 859 (1979).
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ports’ facilities. The ports bill the vessel agents and hold them liable for
dockage, wharfage, and outbound cargo demurrage charges.

2. A tariff provision published only by Galveston provides that when cargo
cannot be removed from piers or transit sheds because of strike interference,
cargo already in penalty or compensatory demurrage status will be subject to
compensatory rates,

3. Six of the Respondent ports publish tariff provisions stating that the ports
are the “interpreter,” “sole interpreter,” or “sole judge” of the tariffs.

4. Three ports publish tariff items requiring stevedores who rent port-owned
cranes to assume liability for the negligent actions of the port-provided crane
operators, while under the control and supervision of the stevedores.

DiscussioN AND CONCLUSIONS

The Presiding Officer found that the provisions stating that the ports were
the sole interpreter of the tariffs were unjust and unreasonable under section
17. No exceptions to this finding were filed. The Commission concludes that
this finding of the Presiding Officer is correct, and it is therefore adopted.

The Presiding Officer also found that the remaining tariff provisions com-
plained of by WGMA were lawful and reasonable. To these findings WGMA
filed 59 exceptions, 54 of which were unaccompanied by references to the
record, as required by the Commission’s Rules of Practice and Procedure,
46 C.F.R, section 502.227(a), WGMA’s Exceptions consist of a list of general
disagreements with the findings of fact and conclusions of law made by the
Presiding Officer. For the reasons stated below, the Commission finds that the
exceptions are without merit and that the findings and conclusions of the Initial
Decision are proper and well-founded. Accordingly, the Commission adopts the
Initial Decision as its own.

The “use equals consent” provisions merely inform users of their responsibi-
lities and impose no disadvantage or unreasonable practice upon them. The
Commission has previously found that “consent” language adds no indepen-
dent validity to provisions imposing liability. West Gulf Maritime Association
v. Port of Houston Authority, 18 SR.R. 783, 789 (1978),* affd mem. sub
nom., West Gulf Maritime Association v. Federal Maritime Commission,
No. 78-2021 (D.C. Cir., Dec. 31, 1979). That finding applies to the instant
tariff provisions as well.

Similarly, the issue whether vessel agents can be held responsible for various
port charges was already decided in the affirmative in WGMA v, PHA. Addi-
tionally, in West Gulf Maritime Association v. City of Galveston, 19 SR.R.
779 (1979), the Commission found that tariff provisions defining “users” to
include steamship agents were reasonable and lawful. Accordingly, the Com-
mission concurs with the Presiding Officer’s conclusion that the port charges
for which the vessel agents are made liable are reasonably related to the vessel
interestss’ use of the ports, and are therefore reasonably borne by the vessel
agents.

*Hereinafter cited as WGMA v. PHA
‘ ’T!’fe Commission also concurs with the finding in the Initial Decision that the statute of frauds issuc raised by WGMA is
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The application of compensatory rates to cargoe in a penalty or compensatory
demurrage status at the time of strike interference, is consistent with the
principles enunciated in Free Time and Demurrage Charges at New York,
3 USM.C. 89 (1948).° The Commission concludes, therefore, as did the
United States District Court for the Southern District of Texas,” that this
demurrage practice is reasonable and nondiscriminatory.®

Finally, the Commission finds that the tariff items involving liability for the
negligence of crane operators are reasonable. WGMA's contention that the
tariff items violate the principle of Bisso v. Inland Waterways Corp., 349 US.
85 (1955) is unfounded.® The record indicates that the monopolistic conditions
which were present in the towing industry at the time of Bisso and were crucial
to the Court’s decision, are not present with respect to the instant crane rental
operations. Port users can and do obtain crane services other than from the
ports. Both a federal and a state court found similar crane rental operations not
to offend state and common law principles,'® and the Commission affirms the
lawfulness of the provisions under the Shipping Act."!

In conclusion, the findings of the Presiding Officer, contrary to the alle-
gations”in WGMA’s exceptions, are amply supported by the evidence of
record.

THEREFORE, IT IS ORDERED, That the Exceptions of the West Gulf
Maritime Authority are denied; and

IT IS FURTHER ORDERED, That the Initial Decision issued in this
proceeding is adopted by the Commission; and

IT IS FURTHER ORDERED, That this proceeding is discontinued.

By the Commission.

(8) Francis C. HURNEY
Secretary

* The Commission there stazed: “When propenty lics at rest on s pier after free time has expired, and consignees, through reasosd
beyond their control, are unable to remove it, . . . [penal charges] are s useless, and consoquently unjust burden upos consigness,
and a source of d to carriers . . . . The carrier iy entitked, b . to fair compensation for shellering and
protecting a consignee’s property during the period of involuntary bailment after expiration of free time.” 3 U.SM.C. 107-108.

T City of Galvesion v. Kerr Steamship Co., Inc., 362 F, Supp. 289 (8.D, Tex 1973), aff'd, 503 F.2d 1401 (5th Cir, 1974), cert
dened, 420 US. 975 (1975).

* Galveston's practice is also consistent with that mandated by the Commission for import cargo at the Port of New York
(46 US.C. sextion 526.1(6), (), &nd for export cargo at the Poru of New York and Philadelphia (46 U.S.C. scction $41.1(1)

'1In Bisso, the Court dealt with the general rule forbidding common carriers and utilities from stipulating for immunity from
their own negligence. The Court caplained the justifications for the rule a1 being:
(1) to discourage negligence by making wrongdoers pay damages, and (2) 10 protect those in need of goods ar services from being
averreached by others wibo have power to drive hard bargains,
33 US. at 91,

"Southern Steamship Company v, Meyners, 110 F.2d 376 (5th Cir.), cent. denied, 311 U.S, 674 {1940), and Rorie w City of
Galveston, 471 8.W. 2d 789 (Tex 1971), cerr. denied, 405 U.S. 988 (1972).

 The Commission notes that users of the crane scrvices benefit Anancially from the usc of the ports’ eranes; that the ugers are
in operational control of the crane operators; that sievedores may and do choose specific operators; and that the tasiff items’ terms
are similar W those offerod by competing private crane rental companica.

' All exceptions of WGMA have been carcfully reviewed and considered, and found 1o be without merit.

22 FM.C
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Tariff provisions which charge vessels agents with liability for payment of vessel charges, including
wharfage, dockage, wharf demurrage and strike demurrage do not violate sections 13, 16 First
or 17 of the Shipping Act, 1916. Galveston Wharves strike demurrage tariff provision does
not unduly or unreasonably prefer or discriminate against types of cargo, shippers, carriers
or their agents in violation of sections 16 First or 17 of the Shipping Act, 1916.

Tarifl provisions which purport to allow the ports to interpret provisions of their tariffs are unjust
and unreasonable practices relating to or connected with the receiving, handling, storing or
delivering of property in violation of section 17 of the Shipping Act, 1916.

Tariff provisions which make crane operators the borrowed servant of the crane user and make the
crane user liable for the negligence of the crane operator while under the supervision, direction
and control of the user are not unjust and unreasonable and do not violate sections 15 or 17
of the Shipping Act, 1916.

Robert Eikel and J. T. Davey for complainant, West Gulf Maritime Association.

F. William Colburn for respondent, Port of Houston Authority.

Benjamin R. Powel for respondent, City of Galveston (Galveston Wharves).

M. Harvey Weil for respondents, Nueces County Navigation District No. 1 (Port of Corpus
Christi) and Brownsville Navigation District.

Tom Moore Featherston for respondent, Port of Port Arthur Navigation District of Jefferson
County.

Malcolm M. Dorman for respondent, Orange County Navigation District and Port
Administration,

Dan Remtfro for respondent, Port of Brownsville.

Doyle G. Owens for respondent, Port of Beaumont.

Burt Pines, Jack L. Wells and Frank Wagner for intervenor, California Association of Port
Authorities.

Edward Schmeitzer, Edward J. Sheppard and George Weiner for intervenor, The Board of
Commissioners of the Port of New Orleans.

J. Robert Bray and Arthur W. Jacocks for intervenor, Virginia Ports Authority.

Gary Koecheler for intervenor, Maryland Port Administration.

John Robert Ewers, Lizann Malleson Longstreet, and Aaron W. Reese as Hearing Counsel.

Sam H. Lioyd for Georgia Ports Authority, appearing specially.

Milton A. Mowat and Robert L. Henry for intervenors, Port of Portland and Northwest Marine
Terminals Association, Inc.
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INITIAL DECISION' OF SEYMOUR GLANZER,
ADMINISTRATIVE LAW JUDGE

This is a complaint proceeding, filed April 15, 1974, pursuant to the pro-
visions of section 22 of the Shipping Act, 1916, by West Gulf Maritime
Association (WGMA), complainant, alleging violations of sections 15 and 17
of the Shipping Act, 1916,’ by Port of Houston Authority (PHA), the City of
Galveston (Galveston Wharves), Port of Beaumont, Texas (Beaumont), Port of
Port Arthur, Texas (Port Arthur), Port of Corpus Christi (Nueces County
Navigation District No. 1) (Corpus Christi), Brownsville Navigation District
of Cameron County, Texas (Brownsville), and the Orange County Navigation
and Port District, Texas (Orange), respondents, and requesting that specified
tariff matter published by the respondents* be declared unjust, unreasonable,
discriminatory and unlawful and further requesting that the tariff matter be
ordered null and void and that the respondents be ordered to cease and desist
from acting in accordance with and from seeking to enforce the tariff matter
against complainant’s members and requesting still further the issuance of such
orders as may be necessary to secure compliance with the law by respondents.
Reparation is not requested.

The answers of all respondents allege that the tariff matter appearing in each
of their tariffs is just and reasonable and not discriminatory and not violative
of any provisions of law.

WGMA is a trade association composed of (1) almost all the steamship
agents representing operators of deep sea cargo vessels using the ports of the
Gulf of Mexico from Lake Charles, Louisiana, to Brownsville, Texas, inclusive,
(2) the owners of some of those vessels and (3) stevedoring firms whose
employees load and unload those vessels.

All respondents operate port and terminal facilities in the State of Texas
pursuant to provisions of the Constitution and other laws of the State. Each
respondent, except Galveston Wharves, does so as a navigation district, which
is a government agency, body politic and political subdivision of the State,
Galveston Wharves derives its authority from the charter of the City of Gal-
veston, a home rule city, which conducts the business of Galveston Wharves
through a separate Board of Trustees.

| Thia decision will become the decision of the Commission in the absence of review therecf by the Commission (Rule 227, Rules
of Practice and Procedure, 46 C.F.R. §502.227).

246 US.C. §d21.
46 US.C. §§814 and 816.

4 Aler post hearing briefs were scrved and filed it became apparent that thero was a need to clarify which of the tariff provisions
placed in issue by the complainant by way of the complaint or by way of ovidence introduced at the hearing remained in jssue
and under attack by the complainant at the close of the hearing. Therefore, at a post hearing conference on September 12, 1978,
I distributed copics of a compilation, then entitied Appendix, contalning the identification and text of those tariff provisions which,
preliminarily, seemed to fall in that category. The parties were direcied to advise me on the correctness of the Appendix. The
complainant and all respondents, except Beawmont, responded, Generally, the respondenta stated that the Appendix correctly
reflected their understanding of the tariff provisions in lasue at the close of the hearing, but several advised that some tariff changes
occurring either prior to or during the hearing or subsequent to the close of the record should be noted. However, by latter dated
September 12, 1978, the complainant adopted the Appendix as a correct statement of thoso tariff provisions which it cantends
violate tho Shipping Act, 1916, advising, “The tarifl provisions sot forth In the Appendix presented at the conference on Septem-
ber 12 it Is agreed by complainant are those at issue.” WGMA's views of what is under attack will be accepted for the purposes
of this decision.

The Appendix has been incorporated in the initial decision as Appondix A. Penii pond: appear as f
to the text of Appendix A.
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Under appropriate provisions of Texas law—i.e., the Texas Water Code,
special statutes creating some of the navigation districts or the City of Gal-
veston’s charter and applicable statutes—the respondents are authorized,
among other things, to acquire and own land and purchase, construct, enlarge,
extend, repair, maintain, operate and develop wharves, docks and other facili-
ties or aids incidental to or useful in the operation or development of ports or
waterways or in aid of navigation and commerce in the ports and waterways.
In addition, the respondents are empowered to prescribe fees and charges to be
collected for use of their land improvements and facilities. The fees and charges
must be reasonable, equitable and sufficient to produce revenue adequate to
pay expenses,’

Several persons intervened. They are the Port of New Orleans (New Or-
leans), an agency of the State of Louisiana created for the purpose of regu-
lating and promoting the commerce and traffic at that port and administering
and maintaining its public wharves and other terminal facilities; California
Association of Port Authorities (California); Virginia Port Authority (Vir-
ginia); Maryland Port Administration (Maryland), and Hearing Counsel.® The
Georgia Ports Authority appeared specially, but did not participate in the
proceeding. All parties, except those who withdrew, participated in the pro-
ceeding and submitted briefs.’

There were 13 days of hearing in the proceeding. The record consists of 1962
pages of transcript and 65 numbered exhibits,

CONTENTIONS OF THE PARTIES

The text of the points of arguments made by WGMA and respondents
appears as Appendix B of this decision. WGMA focuses on three distinct
categories of provisions published in respondents’ tariffs, together with the port
practices which implement those provisions, as being violative of the Shipping
Act, 1916,

The first category is comprised, usually, of a single tariff provision containing
two components and providing: (a) that use of the port’s facilities shall consti-
tute consent to and agreement to comply with the regulations and provisions
" contained in the port’s tariff;® (b) that vessel agents are users of the port’s
facilities.” Flowing from those provisions is the practice, of each of the re-
spondents, of billing the vessel agent for certain tariff charges acknowledged by
WGMA to be proper charges against the vessel (dockage, shed and pier use
charges) and other tariff charges (wharfage and outbound cargo demurrage)

*See, e.g., Texas Water Code Ch, 60.101 ad 60.103 and Art, 1187f, V.T.C. 8.

¢ Twa intervenors, Port of Portland and Northwest Marine Terminals Association, Inc., withdrew before the conclusion of the
hearing.

"In accordance with my request, a single joint brief was submitted on behalf of the seven respondents.

*The consent provisions are as follows: PHA—Iitem 2; Galveston Wharves—Item 30; Beaumont—Item 165; Por1 Arthur—
Item 175; Corpus Christi—Item 1552; Brownsville—Item 105; Orange—Item 195.

? The user provisions arc gencrally the same as those in n. 8, supra, except that there is a definition of “‘user™ in PHA’s lariff,
which does not appear in Appendix A and there is no user provision in the portions of Brownsville's tariff appearing in Appen-
dix A.
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which WGMA claims are not proper charges against the vessel but are obli-
gations of the cargo interests.

Also in this first category is a tariff provision published -only by Galveston
Wharves. It is Item 187 “Interference Due to Strikes.” It deals with wharf
demurrage and provides, in effect, that when cargo cannot be removed from
piers or transit sheds because of strikes: (1) any cargo within the free time
period will remain on free time i.e.: no demurrage charges will accrue during
the strike, and (2) any cargo already in a compensatory or penalty demurrage
status will remain in demurrage status, but at compensatory rates and not
penalty demurrage rates. It is Galveston Wharves’ practice to charge the using
vessel interest (owner or agent, if the owner is not physically located at Gal-
veston) for outbound demurrage of the-second kind.

In the second category are tariff provisions published by six of the
respondents'® containing terms which, in substance, state that the port is the
interpreter or sole interpreter of the meaning of the terms and conditions of
the tariff.

The third category is concerned with tariff provisions, published by PHA,
Galveston Wharves and Corpus Christi, involving the rental of cranes. The
rental includes the services of a crane operator employed by the port and the
rental charges include the crane operator’s salary. In addition the tariffs pro-
vide that the stevedore renting the crane from the port assumes responsibility
and liability for the negligent acts of the operator. The practice of transferring
liability for employee negligence from the employer to the user of the equip-
ment is known in the law as the “borrowed servant doctrine.” See Rorie v. The
City of Galveston, 471 SW. 2d 789 (Tex. 1971), 8 SRR 20, 713,

Respondents, of course, urge that neither their tariffs nor their practices are
violative of law.

Intervenor, New Orleans, argues that the tariff provisions at issue in this
proceeding are necessary for efficient port operation and that they are not
contrary to State or Federal Law, including the Shipping Act, 1916. Generally,
the other intervenors, Hearing Counsel, California, Maryland and Virginia,
take the same position as New Orleans,

THE PosT HEARING CONFERENCE

Earlier, the post hearing conference of September 12, 1978, was men-
tioned."" Its primary purpose was to ascertain whether there was any desire to
reopen the record for the taking of additional evidence or to submit supple-
mental briefs in the light of the Commission’s Report and Order Adopting
Initial Decision in Docket No. 75-21, West Gulf Maritime Association v. Port
of Houston Authority of the Port of Houston, Texas."?

° WOMA has not cited any Galvesion Wharves Tariff provigon goveming interpretation of ita tariff.
YN. 4, supro.

12 The Report and Ordor was served August 16, 1978, The Initial Declsion was ssrved April 12, 1978. Subsequent to the past
hearing conforonce, WOMA sought judicial review of the Commisslon’s decision. The caso is now pending in the United States
Court of Appoals for the District of Columbia Circuit under title of Wesr Guif Maritime Association v. Federal Maritime
Commission and United Siates of America, No, 18-2021. The Initial Decision is published et 18 SRR 291. Tho Commission’s
decision Is published at 18 SRR 783, Hereafter, that caso will be identified as WGMA v. PHA.
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A further purpose was to rectify certain deficiencies in the post hearing
briefs.

Under the Commission’s Rules of Practice and Procedure, post hearing
briefs are required to have a separately captioned section containing proposed
findings of fact in serially numbered paragraphs with reference to exhibit
numbers and pages of transcript. Rule 221, 46 C.F.R. §502.221."

For the most part, initial briefs contained sections entitled proposed findings
of fact. Yet, the proffered material was as much conclusionary as factual, but,
even when factual, there was little or no reference to the portions of the record
relied on. In view of the sizeable record and the breadth of the arguments these
omissions presented palpable drawbacks to informed decision making and to
the best interests of the litigants.

To remedy the problem a two round procedural schedule was developed. It
was made applicable to the primary litigants but was optional for intervenors.
The first round called for simultaneous submissions of proposed findings of fact,
in accordance with Rule 221, by WGMA and by respondents jointly. In the
second round, the parties werc instructed to indicate whether and how they
differed with the other side’s proposed findings.'*

In their first and second round submissions, the respondents complied with
the directions given. In the second round they also observed, generally, that
many of complainant’s first round proposed findings were not cited to the
record. The complainant did not file any second round comments.'*

" Rule 221 provides in pertinent part:
Briefs; requests for findings.

The presiding officer shall fix the time and manner of filing bricfs and any enlargement of time. The period of time allowed shall
be the same for all partics unless the presiding officer, for good cause shown, directs otherwise, Briefs shall be served upon all parties
pursuant to Subpart H of this part. . . . In investigations instituted on the Ci ission’s own motions, the presiding officer may
require Hearing Counse! to fike a request for findings of fact and lusions within a ble time prior to the filing of bricfs.
Service of the request shall be in acoordance with the provisions of Subpart H of this part (Rule 8). Unless otherwise ordered by
the presiding officer, opening or initial bricfs shall contain the following in sep ly captioned i introd y
section describing the nature and background of the case, proposed findings of fact in scrially numbered paragraphs with reference
to exhibit numbers and pages of the transcript, ar based upon principles of law with appropriate citations of the autheritics
relied upon, and conclusions. The Presiding Officer may limit the number of pages to be contained in a brief. Al briefs shall contain
a subject index or table of with page refe and a ist [of] authorities cited. . . .

HFora y of the procedural schedule, see Notice of Order Fixing Timne for Certain Filings, served September 14, 1978,

Most intervenors stood on their opening briefse. New Orleans opted to file in the opening round, Hearing Counse! participated
in both rounds, gencrally concurring with respondents in the first, but it added some other proposals. On the second, Hearing
Counse! limited its response to taking issue with certain of complainants’s propasals relating 1o the Port of Houston's wharfage
practices on the grounds that those practices were found fawful in WGMA v. PHA, supra,

'3 By letter of Dx ber 18, 1978, lail wrole:
The complainants do not feel it Y to file a rejoinder to the Respondents® Reply to the Complainants’ Requested Findings
of Facts, because many of the separate replies where in disag with the plai ' req are arg ive in

character and no good purpose would be served in replying argumentatively.

Taken literally, this cryptic passage would appear to mean that complainant declined an opportunity for a third round submission.
However, [ understand it differently. I read it to mean that comptainant would not be participating in the second tound. I reach
this Tusion b of a teleph ion with lainant’s counsel after the time to file the 