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FEDERAL MARITIME COMMISSION

46 CFR Part 536

General Order 13 Docket No 75 28

June 8 1977

SUBMISSION OF REVENUE AND COST DATA CONCERNING GENERAL

RATE INCREASES AND CERTAIN SURCHARGES FILED BY COMMON

CARRIERS CONFERENCES AND MEMBER CARRIERS OF RATE

AGREEMENTS

NOTICE OF WITHDRAWAL OF PROPOSED RULE

Federal Maritime Commission
Withdrawal ofProposed Rule

This notice withdraws proposed rule requiring common

carriers by water conferences of such carriers and

member carriers of such conferences operating in the

foreign commerce of the United States to submit

revenue and cost data to the Federal Maritime Commis

sion in connection with general rate increases and

certain surcharges filed with the Commission by such

carriers or conferences The Commission has deter

mined to withdraw this rule at this time The effect of

such action is to refrain from imposing the proposed
filing requirements

EFFECTIVE DATE Upon publication in the Federal Register
FOR FURTHER INFORMATION CONTACT

Joseph C PoHring Acting Secretary
Federal Maritime Commission

1100 L Street N W

Washington D C 20573

202 523 5725

SUPPLEMENTARY INFORMATION
The rule proposed in this proceeding was published for public proce

dure on August 11 1975 40 F R 33688 As proposed the rule required
submission to this Commission of certain cost and revenue data by

AGENCY

ACTION

SUMMARY

20 FM C 1



2 FEDERAL MARITIME COMMISSION

common caniers by water in the foreign commerce of the United States
under the provisions of section 18 b 5 of the Shipping Act 1916 46
U S C 817 as amended In response to the proposed ru1e over 80

parties fIled comments Commission Hearing Counsel tiled their Reply to

those Comments and Answers were thereafter received

Opposition to the proposed ru1e by ocean ocarriers and conferences of

carriers was premised largely upon alleged inadequacy of statutory
authorization in the Commission to permit it to exercise general routine
surveillance over the cost bases of rates in the foreign commerce of the
United States Shippers generally endorsed the proposed ru1e

Upon consideration of the commentsflled and reexamination of the
ru1e proposed its purpose and objectives the Commission has decided to

withdraw such ru1e at this time and discontinue the proceeding
THEREFORE IT IS ORDERED That this proceeding be and hereby

is discontinued
AND IT IS FURTHER ORDERED That the rule proposed on

August 11 1975 and published on that date in the Federal Register 40
F R 33688 be and hereby is withdraWn

By the Commission

SEAL S JOSEPH C PoLK lNG

Acting Secretary

20 F M C



TITLE 46SHIPPING

Chapter IV Federal Maritime Commission

SUBCHAPTER B REGULATIONS AFFECTING MARITIME

CARRIERS AND RELATED ACTIVITIES

Part 549 Regulations Governing Level ofMilitary Rates

GENERAL ORDER 29 AMDT 2 DOCKET NO 7243

Federal Maritime Commission

Discontinuance of ProceedingRevocation of Certain

Rules

Paragraph 5495b of Part 549 is amended by revoking
certain provisions pertaining to the use of a Uniform

Capacity Utilization Factor UCUF in determining
cargo unit costs in connection with carrier bids for the

carriage of military cargo Deletion of these provisions
is necessary in light ofevidence that UCUF has rarely
affected bidding and the burden ofUCUF reporting is

extreme in comparison to its utility Paragraph 5495 b

as amended will relieve carriers from the UCUF

reporting requirements The proceeding in No Docket

7243 is discontinued

EFFECTIVE DATE June I 1977

FOR FURTHER INFORMATION CONTACT

Joseph C Polking Acting Secretary
Federal Maritime Commission

1100 L Street N W

Washington D C 20573

202 523 5725

SUPPLEMENTARY INFORMATION

Upon remand from the United States Court of Appeals for the District

ofColumbia the Commission referred this proceeding to an Administra

AGENCY
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SUMMARY

20 F M C

June 10 1977

Miscellaneous Amendments
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4 FEDERAL MARITIME COMMISSION

tive Law Judge to determine whether the Uniform Capacity Utilization
Factor specified in Section 549 5 b of the Commission s Rules should
be amended or revoked as an arbitrary unreasonable and discriminatory
device for allocating per unit costs for military cargo bidding purposes

i

Hearing Counsel have now filed a Motion to Dismiss this proceeding
seeking the elimination ofUCUF on the grounds that UCUF has affected
rate bidding only in the rarest instances and that the burden ofcarrier

compliance with the UCUF reporting requirements is extreme by
comparison to UCUF s utility By Order served April 20 1977 Adminis
trative Law Judge Stanley M Levy granted Hearing Counsel s motion
and recommended that the Commission issue an appropriate order

revoking Section 549 5 b of its rules and dismiss the proceeding We
determined to review the Presiding Otlicer s ruling

Upon consideration of Hearing Counsel s motion the replies fIled by
American President Lines Ltd the Military Sealift Command and Sea
Land Services Inc in support thereof and the Presiding Officer s ruling
it is our opinion that there exists a sufficient and proper basis for
discontinuing the proceeding and revoking the UCUF provisions

We are not however revoking paragraph 549 5b in its entirety as the
Presiding Officer has recommended albeit apparently unintentionally but

only those provisions relating directly to UCUF Thus subparagraphs 1
3 and everything following the first sentence in subparagraph 2 relates

to the implementation of UCUF and will be revoked However the first
sentence in subparagraph 2 with the exception of the limitation to RFP

700 Second Cycle only and subparagraph 4 remain applicable and
operative notwithstanding the elimination of the UCUF provisions and
will accordingly be retained

THEREFORE IT IS ORDERED That except as indicated above the

Presiding Officer s April 20 1977 Order issued in this proceeding is
hereby adopted

FURTHER IT IS ORDERED That pursuant to section 4 of the
Administrative Procedure Act 5 U S C 503 and section 43 of the
Shipping Act 1916 46 U S C 841a Part 549 of Title 46 Code of
Federal Regulations is amended

FINALLY IT IS ORDERED That this proceeding be and hereby is
discontinued

By the Commission

SEALJ S JOSEPH C PoLKlNG

Acting Secretary

T e tirst sentence in subparagraph 2 established that for purposes of tenderina bids in response to RFPs a

carrier s carSo unit costs will be determined on the basis of the actual number of callO units carried Subparaaraph
4 applies to a carrier enteri abid for afoute not presently served by it and the 75 percent utilization factor

provides a basis for the calculation ofcarao unit costs for that initial bid
The text ofthe amendment is reprinted in46 C P R 549

20 F M C
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 4031

GUITERMAN COMPANY INC

v

PRUDENTIAL LINES INC

NOTICE OF DETERMINATION NOT TO REVIEW

June 9 1977

Notice is hereby given that the Commission on June 9 1977
determined not to review the decision of the Settlement Officer in this

proceeding served May 25 1977

By the Commission

SEAL S JOSEPH C POLKING

Acting Secretary



FEDERAL MARITIME COMMISSION

INFORMAL DoCKET No 4031

GUITERMAN COMPANY INC

v

PRUDENTIAL LIlES INC

May 25 1977

Reparation Awarded

DECISION OF WALOO R PUTNAM SETILEMENT OFFICER 1

By complaint filed April 7 1977 Guiterman Company Inc complain
ant alleges that Prudential Lines Inc carrier applied an incorrect

measurement to a shipment of Auto Parts weighing 5 477 pounds
resulting in an overcharge of 2 118 69 While a violation ofShipping Act

1916 is not alleged it is presumed to be section 18b 3 which prohibits
the assessment of freight charges in excess ofthose lawfully applicable at

the time of the shipment
The carrier allegedly denied the claim solely on the basis ofRule 11 of

its tariff2 which prohibits the payment of overcharge claims based upon
a1leged incorrect measurement unless such claims are presented to the
carrier in writing before the cargo leaves its possession

According to the complainant the carrier under Bill of Lading No 2
dated July 23 1976 transported a shipment of 24 packages of Auto

Parts weighing 5 477 pounds from New York to Maracaibo Venezuela
The carrier billed and the complainant paid freight charges based upon a

measurement rate of 5125 for 2 340 cubic feet or 58 5 measurement

tons plus a bunker surcharge and a toIlage charge 3 for a total of
3 279 20 The measurement of the packages were not shown on the bill

of lading

1 Both parties havina consented to the informal procedure of Rule 19 46 CPR 02 301 304 as amended this

decision will be final unless the Commission elects to review it within IS days from the dateof servIce thereof

a United States Atlantic and Gulf Venezuela and NetherlandsAntilles Conference Freiaht Tariff FMC No 2
3 The rate is published on 9th Revised Pale 27A in Item 135 of the Conference tariff see Footnote 2 and the

Bunker Sunharae and Tollage Charge are provided in Item 9 10th Revised Page IIA The correctness ofthese rates

and charaes is not contested

6 20 F M C
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The complainant alleges that the shipment actually measured only 826 2

cubic feet and in support of its allegation furnished copies of the invoice
of the Chrysler Corporation from whom the complainant purchased the
auto parts Based upon the actual measurement the shipment should
have been rated as follows

826 2 cubic feet 20 7 M T @ 5125
bunker surcharge 20 7 MT @ 4 80
tollage charge @ 10 cents per 2 000 lbs

1 060 88
99 36

27

1 160 51

The complainant seeks reparation in the amount of 2 118 69 3 379 20

1160 51 2 118 69

In response to the served complaint the carrier admits an overcharge
based upon the Chrysler Corporation invoice but states that a copy the

corporation invoice did not accompany the cargo to the pier Since it is

no longer possible to remeasure the cargo in accordance with its tariff

the carrier requests that the complaint be dismissed

In connection with the above the carrier submitted with its response

a copy of a memorandum dated February 4 1977 signed by the Vice

Chairman Associated Latin American Freight Conferences The stated

purpose of this memorandum is to insure that all members interpret the

rules concerning the Time Limit on Filing ofOvercharge Claims in a

uniform manner In pertinent part this memorandum states

member lines must not consider claims regardless of merit for errors in

weight measurement or description of contents once the cargo has left

the carriers possessions
lhere is no question that the carrier was correct in denying the claim

under its tariff and in fact was required to The alleged error in

measurement was not brought to the carrier s attention il1 sufficient time

for it to varify the shipper s figures
However in resolving disputes of this nature the Commission has

established and consistently held that the determining factor is what the

complainant can prove based upon all the evidence as to what was

actually shipped Informal Docket No 2561 Union Carbide Inter

America v Venezuelan Line Order on Review of Initial Decision

November 12 1973 Western Publishing Co Inc v Hapag Lloyd A G

13 SRR 16 1972 Where the shipment has left the custody of the carrier

however and the carrier is thereby prevented from personally verifying
the complainant s contentions the Commission has held that the com

plainant has a heavy burden ofproof and must set forth sufficient facts to

indicate with reasonable certainty and definiteness the validity of the

20 F M C
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claim Western Publishing Co Inc v Hapag Lloyd A G cited above
Johnson Johnson International v Venezuelan Lines 13 SRR 536

1973 United States v Farrell Lines Inc 13 SRR 199 202 1973
Colgate Palmolive Peet Co v United Fruit Co 11 SRR 979 981 1970

The documents submitted in support of the claim are sufficiently cross

referenced so as to leave no doubt that the Chrysler Corporation invoice

is a true representation of the actual weight and measurement of each

piece or package of the shipment transported under the carrier s Bill of

Lading No 2 dated July 23 1976 Section 18b 3 of the Shipping Act

1916 makes it unlawful for a carrier to retain compensation greater than

it otherwise would be entitled to under its applicable tariff The

complainant has sustained the necessary heavy burden ofproof required
for the award of reparation in the amount of 1 16051 and it is hereby
awarded

S WALDO R PuTNAM
Settlement Officer

20 F M C
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FEDERAL MARITIME COMMISSION

DoCKET No 768

CAPITAL CITY STEVEDORES INC

v

GREATER BATON ROUGE PORT COMMISSION

NOTICE OF DETERMINATION NOT TO REVIEW

June 8 1977

Notice is hereby given that the Commission on June 8 1977
determined not to review the order of dismissal served in this proceeding
May 13 1977

By the Commission

SEAL S JOSEPH C POLKING

Acting Secretary



FEDERAL MARItIME COMMISSION

No 768

CAPITAL CITY STEVEDORES INC

v

GREATER BATON RIUGE PoRT COMMISSION

May 13 1977

ORDER DISMISSING PROCEEDING WITHOUT PREJUDICE

Background

Hearing in this complaint case was scheduled to commence on August
10 1976 in Baton Rouge Louisiana Upon confirmation that the

complainant and respondent had reached a settlement agreement the said
commencement of hearing was cancelled memorandum dated August 9
1976 The parties submitted to the presiding Administrative Law Judge
their August 23 1976 stipulatlon and agreement of settlement The

presiding Judge in an order dated September 3 1976 suggested the

parties reconsider modify and submit the stipulation and agreement of

settlement Subsequently the parties submitted their September 30 1976

stipulation and agreement ofsettlement containing amendments

Under date of October 15 1976 the proceeding was stayed at the
request of the complainant and referred to the Commission for its
determination as to the agreement s subjectivity to section 15 of the
Shipping Act of 1916

The Commission on April 27 1977 served its Order on Remand in the

proceeding finding inter alia the agreement not to be subject to section
15 and remanding the proceedi g to the presiding Administrative Law
Judge for any further action deemed necessary

On April 28 1977 the presiding Judge served a directive to the parties
to submit within ten 10 days written suggestions or form of order to

dispose ofthis proceeding

10 20 F M C



CAPITAL CITY STEVEDORES V GREATER BATON ROUGE 11

DISCUSSION

One of the purposes behind the April 28 1977 directive was to

continue to give all parties full opportunity to be heard in this proceeding
and to participate fully in its resolution All parties to this proceeding the

complainant Capitol City Stevedores Inc the respondent Greater Baton

Rouge Port Commission and intervenor Hearing Counsel responded
The complainant in a letter dated May 6 1977 received May 9 1977

submitted a suggested form of Order Dismissing Proceeding Without

Prejudice but requested that matters be held in abeyance for a period of

thirty days because the complainants have recently learned there has
continued a pattern of acts on the part of the Port Director presumably
with the respondent s authorization which might well constitute
acts ofnon compliance with the terms of the agreement At the end of
the thirty days complainant proposes to advise whether it agrees to an

entry ofan order dismissing the proceeding without prejudice or to amend
its complaint

The respondent in a letter dated May 9 1977 received May 12 1977
submitted a proposed Order Dismissing Proceeding Without Prejudice
which is word for word similar to that proPosed by the complainant

Intervenor Hearing Counsel in a letter dated and received May 9 1977
recommends that the instant proceeding be discontinued subject to the

agreed terms ofsettlement being properly implemented
There has been in this proceeding an answer filed to the complaint and

a stipulation and agreement ofsettlement the full text ofwhich is attached

as Appendix A to the October IS 1976 Order Staying the Proceeding
Pending Commission Action Under the order proposed by complainant
and respondent the proceeding may be renewed upon a showing of non

compliance with the stipulation and agreement of settlement Such a

provision is deemed sufficient protection for the parties Complainant s

request to hold this proceeding in abeyance for thirty days for the

complainant then to decide it agrees with the order of dismissal or to file

an amended complaint seems to seek an unwarranted advantage To grant
such request would sanction giving an unwarranted advantage as well as

tacitly approving the filing of an amended complaint so should not be

granted And further holding in abeyance of this proceeding beyond that

provided in the following order serves no regulatory purpose beneficial to

all concerned
Wherefore upon consideration of the above using specifically the

language of the complainant and respondent submitted separately in the

proposed form oforder and whereas the

Complainant and respondent having entered into a Stipulation and

Agreement of Settlement dated August 23 1976 as amended September
30 1976 disposing of the issues presented by the complainant and the

Commission having determined by Order served April 27 1977 that said

Stipulation and Agreement is not subject to Section 15 of the Shipping

20 F M C
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Act 1916 as amended and that approval thereof under said setion 15 is

not required it is therefore in accordance with the terms of said

Stipulation and Agreement hereby
Ordered that the above captioned proceeding be and it is hereby

dismissed without prejudice to the renewal of said proceeding upon a

showing ofnon compliance with any orthe terms and conditions of the

aforesaid Stipulation and Agreement ofSettlement as amended

S WILLIAM BEASLBY HARRIS

Administrative Law Judge

20 F M C
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FEDERAL MARITIME COMMISSION

No 7548

SEA LAND SERVICE INC

v

THE CITY OF ANCHORAGE ALASKA AND TOTEM OCEAN TRAILER
EXPRESS INc

NOTICE OF DETERMINATION NOT TO REVIEW

June IS 1977

Notice is hereby given that the Commission on June 15 1977
determined not to review the order of dismissal of complaint and
discontinuance ofproceeding served in this matter May 19 1977

By the Commission

SEAL S JOSEPH C POLKING
Acting Secretary



FEDERAL MARITIME COMMISSION

No 7548

SEA LAND SERVICE INC

v

THE CITY OF ANCHORAGE ALASKA AND TOTEM OCEAN TRAILER

EXPRESS INC

May 19 1977

DISMISSAL OF COMPLAINT AND DISCONTINUANCE OF

PROCEEDING

Complainant Sea Land Service Inc Sea Land complained that its

vessel S S Mobile was improperly evicted from Terminal No 1 at the

Anchorage City Dock in order that a vessel of respondent Totem Ocean

Trailer Express Inc Totem could be berthed Sea Land further

complained that the Totem vessel did cause a break in the bus bar

con9uctor system which had the effect of precluding the movement of

container cranes at Terminal NO 3 of the Anchorage City Dock so that
Sea Land s vessels could not utilize dockside space at Terminal No 3

Sea Land sought reparations for the acts ofTotem

Sea Land in its complaint joined the City ofAnchorage as a respondent
but by order dated February 1 1977 the City of Anchorage was

dismissed as a respondent
The parties have now entered into a statement of satisfaction and

settlement agreement whereby Totem has agreed to pay ten thousand
dollars 10 000 00 in satisfaction of the alleged claims upon dismissal of

the complaint with prejudice
The parties further agree that the settlement agreement shall not

prevent either party from alleging or contending in any court that any

conduct or acts alleged in any complaint or action before the Federal

Maritime Commission constituted or were part of or were evidence of

violation of any federal or state laws provided however Sea Land is

precluded from seeking further relief in any action for the specific matters

in its complaint in FMC Docket No 7548

14 20 F M C
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Administrative Law Judge

SEA LAND SERVICE INC V CITY OF ANCHORAGE 15

The parties have jointly requested that the complaint in Docket No
7548 be dismissed with prejudice and that the proceeding be discontin

ued
Good cause appearing the parties have settled the issue between them

and because no useful regulatory purpose would be served by continuing
this complaint proceeding it is hereby

Orderd The complaint herein is dismissed with prejudice and this

proceeding is discontinued

20 F M C
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DoCKET No 7410

FREIGHT FORWARDER BIDS ON GOVERNMENT SHIPMENTS AT UNITED

STATES PoRT POSSIBLE VIOLATIONS OF THE SHIPPING ACT 1916

AND GENERAL ORDER 4

ORDER DENYING RECONSIDERATION

June 24 1977

By Report and Order served March 18 1977 the Commission held that

four independent ocean freight fOlWarders had violated section 16 First of

the Shipping Act 1916 and section 510 24b of the Commission s Rules

by providing freight fOlWarding fees to the General Services Administra
tion GSA at nominal noncompensatory fees with the intention of

recouping their losses out of the brokerage fees generated by such

relatively laIie shipments
The National Customers Brokers FOlWarders Association of Amer

ica Inc and the New York Foreign Freight Forwarders Brokers
Association Inc Petitioners have filed a Petition for Reconsideration
in Part Petition requesting the Commission to adopt a specific rule 1

which would set a rate floor on amounts licensed fOlWarders could bid

for GSA fOlWarding services contracts different from that applicable to

commercial shipments
According to Petitioners this rule is necessary to 1 curtail future

section 510 24b violations on government shipments and 2 eliminate
the morass of indecision caused by the absence of firm standards

limiting the extent to which licensed fOlWarders may vary the fOlWarding
fees they assess different shippers No factual support for either proposi
tion was tendered

The Commission s choice of enforcement procedures is largely discre
tionary and we believe our decision in Docket No 7410 establishes
reasonable boundaries of permissible conduct which are discernible to

conscientious licensees At least for the present we prefer to handle the

problem and nothing identifies it as a major problem of preferential

1 Petitioners want the followina language added to present section SIO 24b of the Rules

Provided however That with respect to shipments handled fora iovemment agencythe fOlWardina fee shall not be

less than the average freight COlWardin fee recovered by the Ucensee on commercial accounts in the preceding fiscal

year
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Acting Secretary

FREIGHT FORWARDER BIDS ON GOVERNMENT SHIPMENTS 17

forwarding fees on government shipments by an ad hoc process of

investigation and adjudication and not by the adoption of regulations
directed only to govermnent shipments

Contrary to the stated impression ofPetitioners our March 19 1977

Report does not generaily condone variations between commercial and

govermnent forwarding fees Only variations grounded upon demonstrable
economies of scale in providing the forwarding services in question are

permitted It is true that enforcement of this standard requires acase by
case determination of a forwarder s operating costs but such specific
inquiries are typical in instances of section 16 preference and would be no

less necessaryunderthestandard proposed by Petitioners 2 THEREFORE
IT IS ORDERED That the Petition for Reconsideration in Part of
National Customers Brokers Forwarders Association ofAmerica Inc
and New York Foreign Freight Forwarders Brokers Association Inc
is denied

By the Commission

2 e the average fee charged commercial shippers during the preceding fiscal year Such informationis not

systematically and publically maintained at the Commission orelsewhere it would have to be developed in an

appropriate hearing
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 357 1

PAN AMERICAN HEALTH ORGANIZATION

v

PRUDENTIAL GRACE LINES INC

I

1 AOOPrION OF DECISION

June 27 1977

The Commission by notice served May 31 1977 detennined to review

the decision of the Settlement Officer in this proceeding served May 12

1977 Upon completion ofreview it has been decided that the decision of

the Settlement Officer be adopted as the decision of the Commission

By the Commission

SEAL S JOSEPH C POLKING

Acting Secretary

18 20 F M C
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 3571

PAN AMERICAN HEALTH ORGANIZATION

v

PRUDENTIAL GRACE LINES INC

Reparation Awarded

DECISION OF JUAN E PINE SETTLEMENT OFFICER 1

Pan American Health Organization complainant claims 279 39 from
Prudential Grace Lines Inc now Prudential Lines Inc respondent for

alleged freight overcharge based on commodity classification as well as

measurement tons on a shipment described as Lab Apparatus from New
York New York to Lima Peru via the SANTA CRUZ on bill of iading
No 14 dated October 11 1974 Complainant alleges a violation ofSection

18 b 3 of the Shipping Act 1916
On May 12 1976 respondent advised the complainant that its complaint

had been declined The main reason was that it was an old shipment
which took place from New York October 18 1974 The complaint was

filed with the Commission on July 9 1976 well within two years after the

cause ofaction accrued and is in conformity with the filing requirements
of Section 22 of the Shipping Act 1916

The shipment was made by Wheaton Glass Company a division of
Wheaton Industries which utilized a freight forwarder located in New

York The bill of lading was made out for 85 cartons of Lab Apparatus
measuring 179 cubic feet The complainant was billed and paid for 85

cartons measuring 180 cubic feet 4 5 measurement tons at a rate of

169 75 which is in the Atlantic and GulfWest Coast of South America

Conference S B SA 12 Freight Tariff F M C No 1 at 8th Revised Page
81 and is a contract rate applying on Laboratory Apparatus Testing
Item 508 and also Laboratory Equipment or Supplies N O S Item 509

which amounted to 763 88 Neither party has questioned the bunker

surcharge of 8 25 per ton as freighted which was assessed i e 8 25

I This decision became the decision of the Commission June 27 1977
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4 5 37 13 The total of the freight charges and bunker surcharge paid
by complainant was 763 88 37 13 80101

Complainant s computation of the overcharge follows

Paid by Complainant
should be 146 11 12 cu ft at 125 50 40 cu ft

14 8112 cu ft at 7240 cu ft
167 12 cu ft B S C at 8 25140 cu ft

80101
4621

27 00
33 41

Total should be

Overpaid

5262
279 39

Complainant asserts

This shipment actually consisted of 79 cartons of Glass Bottles measuring 146

cubic feet and 6 cartons of Stoppers and Seals measuring 14 ucubic feet The

bottles were valued at over 700 per 2000 pounds Item 150 on 9th Rev Page 42 of

Atlantic and Gult7West Coast of South America Conference Freight Tariff F M C No

I to which respondent is a party publishes a rate of 125 50 wlm for Bottles Glass

Empty N O S in tight packages N O S On 11th Rev Page 152 of said tariff

respondent publishes a Class 25 rating for Closures Barrel Bottle Can Drum Jar

Pail of Tube and Accessories 7th Rev Page 138 of that tariff shows the Class 25 rate to

be 72 w m

I have verified the contents of the above paragraph which I find to be

correct with the exception of the cubic measurement of the shipment
which Icompute to be slightly higher Said cubic measurement will be
covered in detail later herein

The claim is accompanied by Invoice No X74450 submitted by
Wheaton Glass Company to complainant covering the commodities

shipped on the SANTACRUZ which plainly shows that the shipment
consisted of 79 cartons of glass bottles 3 cartons of stoppers and 3

cartons of seals The invoice also shows the cubic measurement per
carton weight per carton price per carton and the total number of

cartons ofeach commodity shipped Also submitted with the claim is a

letter with a Wheaton Intemationalletterhead the subject of which is

Your 2681
Our Invoice X74450 of Sept 30 1974
Pan American Health Division Order 93662
Prudential BiIIof Lading 14 of 10 8n4
as Cartons Bottles Stoppers Seals

The letter refers to the shipment containing the chronological numbers of
the cartons the total number of cartons of each product the contents of
each group of cartons the dimensions ofeach carton the cubic feet size
ofeach carton the total cubic feet ofeach group ofcflrtons and the total
cubic feet of aU cartons in the shipment The information in this letter

which is not contained in the invoice is the dimensions of each carton

the total cubic feet of each group of canons and the total cubic feet of all

cartons in the shipment as underscored above
Respondent states that with the exception of the bill of lading the

attachments to the complaint were not provided respondent at the time of

20 F MC
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shipment and should receive no consideration in passing on the validity of
the claim Respondent further denies any overpayment was made to it
and refers to Item 2 q of the conference tariff which provides

Wherever this tariffprovides different rates on a commodity dependent upon type or

kind and adequate description is not stated in the bill of lading it willbe assumed that it
is of a type or kind subject to the highest of the rates provided on the commodity and

freight will be assessed accordingly

Respondent alleges that since no specifics other than 85 CARTONS
LAB APPARATUS were on the bill of lading the cargo was subject to
the rate assessed

With respect to respondents defense reference is made to Informal
Docket No 321 1 Abbott Laboratories v Alcoa Steamship Company
served April 8 1975 in adopting the decision of a Settlement Officer
which awarded reparations the Commission held

This Commission also has previously considered the argument that one s tariff
requires that inadequate cargo description on the bill lading be assessed the highest tariff
rates In Western Publishing Company Inc v Hapag Lloyd A G we determined that
notwithstanding the description in the bill of lading what actually moves as shown by all
the evidence determines the applicable rate and have since upheld that rationale

In addition reference is made to Informal Docket No 256 1 Union
Carbide Inter American v Venezuelan Line 17 F M C 181 1973
wherein the Commission in its order on review of initial decision held at
page 182

The Examiner would also deny the claim on the basis of lack of proof as to what
was actually shipped Claimant has submitted a commercial invoice dated April 16 1969
in its attempt to show that the shipment consisted of Polyvinyl Chloride Resin Marks
and numbers on the bill of lading are identical to those on the invoice Union Carbide s

order number 184599 2 appears on both documents Each document lists the quantity as

440 bags The Examiner found that the weight on the invoice differed from that on the
bill of lading 22 000 Ibs v 22 880Ibs However ourexamination shows that while the
22 000 lbs figure does appear on the invoice as the net weight the same invoice also
shows a gross weight of 22 880 Ibs the same as on the bill of lading

It must therefore be concluded that the invoice and bill of lading refer to the same

shipment
The invoice describes the commodity as Union Carbide Vinyl Resin QAHR

Claimant correctly points out that the Commission in Informal Docket 931 determined
that a Union Carbide Vinyl Resin Q series qualified to be rated as Polyvinyl Chloride
Resin the rating sought here by claimant

Under these circumstances we conclude that the burden of proof has been met and
the claim should be awarded 147 57 It is so ordered

The complainant has submitted the subject invoice covering the shipment
as well as a letter from his supplier interrelating the bill of lading invoice
and letter

Following is a submittal by complainant ofwhat was moved

20 F M C
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85 CAR1ONS EXACT TOTAL CUBIC FEET 161 7 162 217

Complainant paid for the movement of 180 cubic feet alleging that only
161 7 cubic feet moved I have carefully reviewed these computations
and have arrived at a slightly higher figure of 162 217 cubic feet see the

above computations in parenthesis which Iwill use in computing this

claim
As developed by complainant supported by documentation submitted

with the claim the movement did consist of bottles stoppers and seals
The 79 cartons of bottles weighed 3 183 pounds or 159 short tons

Dividing this weight ton figure into the invoice value of the bottles of
2 476 70 a valuation figure of 1 557 61 per ton of 2 000 pounds is

arrived at As complainant alleges Item 150 on 9th Revised Page 42 of

the conference tariff contains a contract rate of 125 50 per weight or

measurement ton on Bottles Glass Empty N D S in tight packages
N D S actual value over 700 00 per 2 000 pounds to Group 4 ports
Callao Peru a Group 4 port was the port ofdischarge for this shipment
consigned to Lima Peru

Also as complainant alleges on lith Revised Page 152 of the
conference tariff a Class 25 rating is given to Closures Barrel Bottle

Can Drum Jar Pail or Tube and Accessories which is a class rate of

72 00 per weight or measurement ton to Group 4 ports
The invoice and letter part of the latter appearing above clearly

indicate that the bottles stoppers and seals were all shipped in separate
cartons

Following is a computation of the charges that properly apply on the

subject shipment
Paid by Complainant
Correct chargesper computations herein
79 cartons of bottlesI47 587 3 689 MT
6 cartons of bottle closuresI4 630 40 366 MT
Bunker surcharge 162 217 40 4 055 MT

NUM
BERED

CARTON
19

1079
80
81 82
83
84 85

QUAN
OF

CAR
TONS

9
70
I
2
I
2

MEASURE
CONTENTS MENTS2

8 205 bottles 16 xI3xI2
S 18BI bottles 22 x13 oxI0
224154 Stprs 19 xI41fs x12
224154 Stprs 21 xI5 xI5
224183 Seals 19 xI41 s xI2
224183 Seals 21 xI5 xI5

Due Complainant

CU FT
EACH

1 5 1543
1 11 1 910
1 10 1847
2 9 2 734
1 10 1 847
2 9 2 734

TOTAL
CU FT

12 9 13 887
134 2 133 700

1 10 1847
5 6 5468
1 10 1847

5 6 5 468

80101

125 50
72 00

8 25

462 97
26 35

3345

522 77

278 24

l Per Item 2 ofthe conference tariff All fractions under 1 shall be dropped Where afraction of exactly l s

occurs in one dimemsion it shall be taken to the next full inch
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This claim as submitted by complainant with the supporting documen

tation of the bill of lading invoice and letter from the seller of the subject
goods is adequately substantiated

Total reparation of 278 24 is awarded complainant with interest at the
rate of six percent per annum if not paid within 30 days of the date
hereof

8 JUAN E PINE
Settlement Officer

23
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DOCKET Nos 754and 755

DEPARTMENT OF DEFENSE AND MILITARY SEALIFT COMMAND

v

MATSON NAVIGATION COMPANY

DENIAL OF PETITION FOR RECONSIDERATION

June 30 1977

The Military Sea1ift Command MSC has tiled a Petition for Reconsi
deration of the Commission s Order on Appeal of Dismissal served
February 2 1977 in this proceeding Upon reconsideration the Commis
sion is requested to reverse the dismissal of these proceedings and
remand them to the Presiding Administrative Law Judge for further

hearings and decision Matson Navigation Company Matson and

Commission Hearing Counsel have tiled replies opposing MSC s Petition 1

MSC sets forth six errors in our Order which allegedly warrant a

reversal ofthe dismissal of these proceedings While generally the matters
raised by these alleged errors have either been properly disposed of

previously in our February 2 Order or are immaterial to a final disposition
of these proceedings additional discussion of some of these matters may
be warranted to ensure that MSC and any reviewing court fully
understand the basis for our dismissal of these proceedings

Reduced to its essentials MSC s Petition raises two fundamental
issues i e 1 whether the Commission s Order upholding the Presiding
Officer s Supplemental Order itself meets the requirements of the Admin
istrative Procedure Act APA and the Commission s Rules of Practice
and Procedure 2 whether under any theory MSC could be said to have
met its burden ofproving that Matson s departure from a long standing
practice of separate simplified rates is an unreasonable practice in
violation of section 18 a of the Shipping Act 1916 and section 4 of the
Intercoastal Shipping Act of 1933 2

I Because this proceeding was instituted prior to May 19 1976 the effective dateof a recent amendment to section

502 62 of the Commission s Rules which allows for the fiJina ofreplies to Petitions for Reconsideration the filina of

replies by Matson and Hearing Counsel is technically improper However under the circumstances and pursuant to

the waiver authority ofsection 502 10 ofour Rules wewill accept and consider the replies submitted
2 Underlyina this issue is ofcourse the basic lepl question of whether the repeal of section 6 of the Intercoastal

Shipping Act of 1933 precludes the establishment ofclus rates forMSC
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Each of these issues and the positions of the parties thereon will now

be considered and discussed seriatim

Compliance With APA

MSC contends that the Presiding Officer and the Commission erred in

failing to make adequate findings and conclusions as required by the APA
and our own Rules of Practice and Procedure It is MSC s position that
our February 2 Order fails to sufficiently indicate the grounds for its

affirmance of the Presiding Officer s Supplemental Order dismissing
MSC s complaint in this proceeding that the Supplemental Order itself

did not correct the deficiencies present in the first dismissal and that the

Supplemental Order fails to meet the requirements of the APA and our

Rules in deciding all material issues presented on the record or raised by
the parties in their motions on dismissal

Matson on the other hand argues that our Order was in effect a ruling
de novo on the motions to dismiss and in view of the fact that the
Commission made its own findings and conclusions which disposed of
this matter the contentions ofMSC with respect to alleged deficiencies in

the Presiding Officer s Supplemental Order are not relevant Matson
concludes that our dismissal of the proceeding was entirely proper given
the absence ofany justification for the imposition of class rates

Hearing Counsel takes the position that the Commission did decide

those issues material to adismissal of these proceedings noting that the
Commission need not resolve every issue raised in a proceeding Union

Mechling Corporation v United States 390 F Supp 411 3 In this

regard Hearing Counsel submit that MSC has failed to meet its burden of

proof with respect to the two primary arguments upon which it bases the

alleged violations of section 18 a of the Shipping Act 1916 and section 4

of the Intercoastal Shipping Act 1933 In response to MSC s assertion

that Matson is obligated to continue offering military class rates because

such rates have been available for a long period of time Hearing Counsel

contends that such a view has no support in law Hearing Counsel also

asserts that MSC s second argument relating to its alleged inability to

comply with MILSTAMP Military Standard Transportation Movement

Procedures was properly disposed of by the Commission in its rmding
that MSC s problems in complying with MILSTAMP do not in and of
themselves provide a proper basis for finding Matson s present rate

structure in violation of section 18

We find little support for MSC s allegations of procedural defects in

our February 2 Order Under the APA an agency which issues opinions
in narrative and expository form may do so without making separate
findings of fact and conclusions of law provided that the agency s

findings and conclusions on material issues of fact law or discretion are

indicated with such specificity as to advise the parties and any reviewing

3 MSC itself concedes that a reviewing court would not remand acase for failureto pass on all issues raised on

the record if sufficientof those issues have been decided correctly to dispose of the case
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court of their record and legal basis 4 Further an agency need treat only
material issues of fact law or discretion and is not required to make

fmdings and conclusions and give reasons therefor on collateral issues

or issues not relevant to its decision 5

The Presiding Officer concluded in his Supplemental Order that MSC
had failed to meet its burden ofproving that Matson s failure and refusal
to file appropriate military class rates is an unjust and unreasonable
practice within the meaning of section 18a ofthe Shipping Act 1916 and

section 4 of the Intercoastal Shipping Act of 1933 In so doing the

Presiding Officer rejected MSC s argument that Matson s present prac
tice of not using class rates constitutes a violation of the Shipping Acts

We agreed with his conclusion on this point In addition we considered
the Presiding Officer s specific endorsement and adoption of the reasoning
of Matson Hearing Counsel HGFAA Hawaii and Guam and the

positions taken by them as set forth in their briefs as well as a statement

of his own reasoning and conclusions as sufficient to comply with the

APA and our own Rules The Presiding Officer s Order adequately and

sufficiently apprised the parties and any potential reviewing court of the
basis for the determinations reached therein MSC s assertion notwith

standing the Presiding Officer s Supplemental Order goes far beyond his

initial order of dismissal which we remanded for insufficiency As we

noted in our remand order the Presiding Officer s initial order failed to

supply any reasons or basis whatsoever for his conclusions in dismissing
the complaints His subsequent order did ill our opinion resolve those

inadequacies
However whatever the merits of the Presiding Officer s Supplemental

Order our February 2 Order in effect addresses and disposes of the
relevant issues raised de novo and to that extent cures any procedural
or substantive failings that may be argued to exist in the Presiding
Officer s ruling We took great pains in our February 2 Order to explain
in detail the reasons for the decisions made on each material issue of fact

law or discretion presented so as to leave no doubt as to the bases of
our action We amplified the Presiding Officer s dismissal in order to

resolve what we considered to be the critical legal issue in this proceeding
i e the availability of class rates for MSC subsequent tothe repeal of
section 6 of the Intercoastal Shipping Act 1933 Our determination that
class rates could be established was in turn predicated upon a showing
that the parties seeking such rates could justify them on valid transporta
tion factors Also class rates for government cargoes must be related to

the commercial rate structure to ensure that commercial rates do not

subsidize government rates These factors are important inasmuch as

they relate to MSC s burden of proof and our dismissal which was based

4 Attorney General s Manual on the Administrative Procedure Act p 86 1947
5 Minneapolis SI Louis Railway Co v United States 361 U S 173 Deep South Broadcasting v FCC 278

F 2d 264 C AD C Stauff r Laboratories Inc v FTC 343 F 2d 75 CA 9 Brotherhood of Maintenance of Way

Employees v United Slales 221 F Supp 19 ED Mich affd 375 U S 216 Union Mechling supra
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on the absence of any proper justification in the record to support a

finding that Matson s failure and refusal to fLle appropriate military class
rates violated the Shipping Acts

MSCs Burden ofProof
The next point raised by MSC is significant because it goes directly to

the proofpresented by it in support of its case against Matson MSC cites
as error the Commission s conclusion that MSC has failed to establish

demonstrable cost savings or transportation factors necessary to

support a simplified rate system
MSC contends that Congress in repealing section 6 of the Intercoastal

Shipping Act of 1933 only intended to limit rate reductions on govern
ment cargo to situations where cost savings could be shown According
to MSC there was no intention to allow class rates only when cost

savings could be realized MSC is of the opinion that the continuation of

separate simplified rate systems for purposes such as a solution of

documentary problems is allowable and that such systems are legally
permissible even in the absence of cost savings According to MSC as

long as rates on government cargo cover the fully allocated costs of its

transportation plus a fair share of the carrier s profit such rates could be
different and indeed lower than commercial rates However in the event
that it is determined that a simplified rate system must be tied to
demonstrable costs savings MSC believes that these proceedings pres

ently include sufficient data to support such rates Specifically MSC cites
certain General and Administrative expenses as inappropriate to MSC

cargo and argues that these expenses should not be allocated to that

cargo MSC alleges that the Commission overlooked evidence relating to

the exclusion of these costs and expenses
It is next urged by MSC that transportation factors such as cost of

service competition and value of service are all relevant in fmding that

military rates that neither burden nor subsidize commercial cargo are

valid However MSC is vague as to how these factors should be applied
to the subject proceeding stating only that cost ofservice is concededly
important and is covered in the record of this proceeding

Matson in rebuttal takes the position that MSC

incorrectly assumes that rates which are reduced to a level lower than those paid by
commercial shippers for the same cargo under the same conditions do not involve any
element of subsidizing or discrimination unless they are non compensatory

According to Matson there is nothing in the legislative history ofPublic
Law 93487 which supports MSC s proposition of reduced military rates

without adequate justification
Matson argues that those demonstrable cost savings cited by MSC

in its petition amount to no more than 6 520 00 entertainment expenses
and that this figure is de minimis in light of Matson s operating expenses
of well over 100 000 000 per year Other expenses such as costs for

stuffing and unstuffing containers and store door pick up and delivery are
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allegedly already excluded from MSC costs because it does not use these

services
Hearing Counsel argue that the record clearly supports the Commis

sion s determination that MSCs justification is insufficient to establish

class rates and that MSC has failed to prove that Matson s current

practices are unlawful Hearing Counsel see little merit in MSC s

argument that rates for military cargo be set at a level that will provide
Matson a return equivalent to the fully allocated costs of transporting
those classes of cargo plus an appropriate return on its investment in the

trade in light of Congressional intent that government cargo rates be

established on the same basis as commercial rates

The burden of proof in a proceeding commenced by the filing of a

formal complaint is upon the complainants as the proponents of the order

requested of the Commission 46 C F R 502 155 In this proceeding
MSCchallenged Matson s decision not to reestablish special class rates

for government cargoes subsequent to the repeal of section 6 of the

Intercoastal Shipping Act 1933 MSC contended inter alia that

Matson s failure to continue a lona standina practice of a separate simplified rate

system for application to cargo shipped by MSC is a violation of Section 18 a

The Presiding Officer in his dismissal concluded that MSC had not met

its burden We affirmed his ruling in our February 2 Order MSC s

primary and indeed only justification for finding Matson s current

practices unlawful was the problems encountered by MSC in complying
with MILSTAMP in rating military carsoes under the commercial rate

structure This allegedly results in MSC paying a higher rate than is

appropriate because it cannot furnish an adequate description of the cargo

to permit selection at the lowest proper commodity rate in Matson s tariff
We found that the justification and proof advanced by MSC was

insufficient to support a determination that Matson was in violation of

section 18a

Arsuments by MSC that the record contains evidence of cost savings
are without merit Certain of the cost elements which MSC believes

should be excluded such as costs for stuffing and unstuffing containers
store door pick up and delivery are not assessed against MSC because it

does not use these ser ices Other costs are either insignificant or are

applicable to MSC on the same basis as any other shipper of westbound
commodities MSC s own witness testified that while there would

probably be some differences between these costs i e actual costs of

shipping a military container from Matson s container yard on the west

coast to its Honolulu container yard for military containers and costs for
commercial containers the difference probably would not be great
emphasis added Exhibit 12 p 67

Simply stated under any theory advanced in this proceeding MSC
failed to establish sufficient justification ie transportation factors

including cost of service considerations to warrant a conclusion that
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Matson s practice of assessing military cargoes the commercial rate

structure is unlawful This is the critical determination reached by the
Presiding Officer in his Supplemental Order ofDismissal and reaffirmed

by the Commission in its Order on Appeal ofDismissal and again in this
Denial ofPetition for Reconsideration

Having determined that MSC has failed to support its claim that
Matson s refusal to file military class rates is an unjust and unreasonable

practice it is unnecessary to consider the appropriate level of any class
rates that might be established Any confusion that may have arisen from
our earlier discussion regarding the level of the class rates as opposed to
the form ofsuch rates stems from MSC s insistence that class rates be
established at a level significantly lower than Matson s existing container
rates

The remaining two alleged errors raised by MSC have little or no

bearing on our dismissal of these proceedings First the Presiding
Officer s reliance upon MSC s noncompliance with MILSTAMP require
ments as a ground for dismissal is not significant in view of our

determination that MSC s problems in complying with MILSTAMP do
not in and ofthemselves provide a proper basis for finding that Matson s

current practices are unlawful Secondly and similarly MSC s allegation
oferror in the matter of the Commission s authority to order Matson to
establish aseparate simplified rate structure for MSC s use is mooted by
MSC s failure to prove a violation of the Shipping Acts requiring some

form of correction Section 4 of the Intercoastal Shipping Act of 1933
allows the Commission to determine prescribe and order enforced a

just and reasonable practice only upon a finding by the Commission
that an existing practice is unjust and unreasonable Such is not the case

here 6

THEREFORE IT IS ORDERED That the Military Sealift Command s

Petition for Reconsideration of our Order on Appeal of Dismissal is
denied

By the Commission

SEAL S JOSEPH C POLKING

Acting Secretary

6 MSCconsiders these last two points i e lack of authority in the Commission to order Matson to grant the relief

requested and MSC s failure to comply with the MILSTAMP requirements to describe its cargo by full noun

nomenclature as the only two grounds raised by the Presiding Officer which provide a basis for dismissing the

proceeding Further it is contended by MSCthat the Commission did not consider these two bases in its Order on

Appeal of Dismissal MSC is mistaken on both counts We discussed both points in our Order p 6 and specifically
rejected each as wedo herein as necessary to the proper disposition of these proceedings given the other findings
made
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CARTON PRINT INC

v

THE AUSTASIA CONTAINER EXPRESS STEAMSHIP COMPANY

NOTICE OF DETERMINATION NOT TO REVIEW

July 6 1977

Notice is hereby given that the Commission on July 6 1977 determined
not to review the order ofdismissal of the Administrative Law Judge in
this proceeding served June 8 1977

By the Commission

SEAL S JOSEPH C POLKING
Acting Secretary
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No 7427

CARTON PRINT INC

v

THE AUSTASIA CONTAINER EXPRESS STEAMSHIP COMPANY

June 8 1977

Complainant a shipper ofpaperboard filed a complaint alleging that

respondent ACE acommon carrier by water through its agent quoted a

rate on ashipment ofpaperboard but later revised the rate assessed upon
the shipment causing an increase in freight of 2 716 65 for which

complainant seeks reparation The consignee in Australia however paid
the freight not complainant Complainant further alleges that the rate paid
was unjust unfair and unreasonable and appears to allege violations of
sections l8b I 18b 3 and section 15 ofthe Shipping Act 1916 Upon
consideration ofrespondent s motion to dismiss it is found as follows
I Even under the most favorable reading of the complaint together with furnished

materials complainant fails to state a cause of action primarily because it has not paid
the freight and cannot show that any alleged violation was the proximate cause of iliury
to itself

2 The essence of the complaint an alleged overcharge by respondent would
normally raise a valid issue under section 18 b 3 of the Act but for the fact that no

rates were on me but even if a valid allegation were made the consignee would have
standing to seek reparation not the complainant

3 The section 15 allegation must be dismissed since the complainant does not even

allege that there was an agreement between carriersor even name a second carrier
4 A section 18 b I allegation would be sustainable but the Commission has already

found ACE to have violated that law in another case but even so failure to file a tariff
cannot be shown to have been the proximate cause of any injury to complainant based

uionconsignee s payment of an additional 2 716 65 in freight
5 Complainant should have obtained a valid assignment of the consignee s claim to

confer standing on itself or the consignee could have filed the complaint itself Not

having done these things it is too late for complainant to obtain an assignment or for the

consignee to me a complaint in view of the two year statute of limitations in section 22
ofthe Act

Since complainant is not represented by counsel it is advised that it has

an automatic right to appeal these rulings to the Commission
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COMPLAINT DISMISSED

NORMAN D KLINE Administrative Law Judge
Respondent Austasia Container Express ACE has filed a motion to

dismiss the complaint ACE contends that it is not a common carrier by
water subject to the Commission s jurisdiction land that complainant has

no standing to bring this action because complainant suffered no pecuniary
or real iliury in connection with the sole shipment which is the subject of

the complaint
In support of its motion ACE states that the shipment moved on a

freight collect basis meaning that the consignee in Australia not

complainant paid the freight and that according to Commission decisions
complainant has no standing to recover reparation having suffered no

specific iliury or pecuniary harm ACE contends that the only way in
which complainant could seek reparation because ofan alleged overcharge
would be by means ofa valid assignment of the consignee s claim Even

were such an assignment to be made now however ACE contends that

under applicable case law the assignment would have to be treated as a

new claim and therefore would be barred because it would fall beyond
the twoyear statute of limitations set forth in section 22 of tlu Shipping
Act 1916 46 U S C 821 This fact does not prejudice complainant
because complainant never suffered injury or had anY rights to be

prejudiced in the first place ACE argues
Following the filing of the motion Isent complainant a letter explaining

its rights to file a reply and granted a short extension of time in
consideration of the fact that comRlainant has nO attorney representingit
and has expressed unfamiliarity and confusion with regard to the

Commission s rules in the past See my letter dated March 25 1977
Even prior to this time after the Commission has decided that ACE feU

under the jurisdiction of the Shipping Act 1916 the Act and bad failed
to me its tariff witl1 the Commission in violation ofsection 18 belof the
Act Iadvised complainant of the problem concerning its standing See
Procedural Notice February 25 1917

In response to the motion to dismiss complainant has filed aletter
written by its President Mr M R Hatcb Jr dated April 23 1977

together with documents The letter does not shQw that a copy was

served on respondent 2 In the letter Mr Hatch states that the motion

I Actually the motion slates that complainant is not acommon carner by water subject tp U e CpmmI8s n8

jurisdiction This is obvious typoaraphical error In any event the Commil8ion has decided thaLACE is acarrier
subject to its jurisdiction In Docket No 7366 Auatasla Conta ner Bxp eas etc Posilbte Vlolationa of Section

18 bXI and Gerrtraf Order IJ February 7 1977 This decision ii under appeal before the U S Court ofAppealS for
the District of Columbia Circuit Austada Intermodnl Unes Ltd dba Austas aContainer Express et al 1 F M C

J

Civil No 77 1236 There has been no stay of the Commi ion s decision and order therein Issued by the Court
Accordinaly I am bound to reject respondent s araument on this matter and will not discuss it further

I By transmittina this letter and the attached documents to me without sendina a copy to ACE complainant has
violated the Commission s rules apinst ex parte communications See 46 CPR S02 II recently Issued by the
Commission in Docket No 7666 Extrnneous and Ex Parte Communications March II 1977 For the benefit of

complainant wbo i not represented by counsel I advise Mr Hatch tJlat it is forbidden fQra party a p ceedina to
send me or the Commission documents witflout sendina copies to ACE if the documents concern the meritsof the

case rather than purely proCedural questions So serious is abreach oithe rule that tameven authorized to dismiss
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completely ignores the complaint of the actual consignee whereby he

paid more than double for freight on same commodity that we shipped to
him on Conference steamers and further attempts to dismiss the rate
originally quoted on a steamer contract that they simply do not honor or
refer to in this case It is quite certain that the consignee was hurt terribly
by the exorbitant charge assessed and we acted to aid him in this
instance Mr Hatch states furthermore that we acted to aid him ie
the consignee in this instance and that the consignee expected us to
secure a refund ofoverpaid freight based on what we were advised and in
turn advised him and we have suffered damage in that was the last order
he placed with us and more than means a loss ofbusiness through him in
Australia

DISCUSSION AND CONCLUSIONS

According to applicable principles of law motions to dismiss are to be
construed against the moving party and in the light most favorable to

complainant Movants for dismissal must accept facts alleged by com

plainant as true for the purposes of ruling on the motion and the motion
will not be granted unless it appears beyond doubt that complainant can

prove no set of facts in support of his claim which would entitle him to
relief Conley v Gibson 355 U S 41 1957 Schenley Industries Inc v

NJ Wine Spirit Whole Ass n 272 F Supp 872 875 76 D N J
1967 Continental Collieries v Shober 130 F 2d 631 635 10 Cir 1942
Dewitt Motor Company v Chrysler Motor Corporation 391 F 2d 912 6
Cir 1968 Motions to dismiss are granted sparingly in order to make sure
that acomplainant is not improperly denied an opportunity to prove his
case and have his claim adjudicated on the merits 5 Wright Miller
Federal Practice and Procedure 1357 p 598 Hospital Building
Company v Trustees of Rex Hospital 511 F 2d 678 680 4 Cir 1975
Even if it appears unlikely that a complainant can prove his case he is
nevertheless entitled to try Continental Collieries v Shobert cited
above 130 F 2d at p 635

Although the complaint is not entirely clear in its language the attached

documents furnish some explanation as to the origin of the controversy
It appears that complainant was under the impression that the rate on a

shipment of 34 rolls ofpaperboard to Australia in January 1974 would be
114 per 200 Ibs plus a 10 67 percent surcharge as quoted by ACE s

agent However ACE later remeasured the shipment claimed it discov
ered a larger cubic measurement than complainant had indicated and

rated it on a measurement basis ACE informed complainant later that all

ACE s rates were on a weightmeasurement basis not weight only and

the complaint because ofit 46 CFR 5Q2 11 6 and 7 However bearing in mind complainant s lack of ciunsel I will
do no more than transmit the letter and documents to the Commission s Secretary for inclusion in the official file and
will furnish a copy to ACE I must strongly urge complainant to make sure t at in the future any corJespoildence
with the Commission must be made known to ACE Purthermore as I later n te if complainant appeals my ruliqgs
it must file an original and IS copies with the Commission as well as furnish ACE one copy of the appeal 46 CFR

502 114 502 1t8
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that as remeasured the shipment qualified for the measurement basis

The result was an increase in total freight of 2 716 65 which complainant
seeks to recover

3 Complainant had prior to booking the shipment
however advised its buyer in Australia the subsequent consignee tl1at
the rate would be 114 per 2 000 Ibs plus surcharge 4 Again judging
from the documents which complainant has submitted it appears that the

consignee was unable to pass on the additional freight costs to his

customer and as a result lost money on the sale Furthermore the

consignee still expects recovery of the additional freight either from

complainant or from ACE At one point this consignee McCormack

International Pty Ltd informed complainant that the consignee did not

wish to adopt complainant s suggestions as to how to recover his loss by
approaching various companies and Government offices and expected
complainant to obtain recovery stating that complainant was the only
real access we have to obtaining the freight refund 8

Complainant is actively pUlluing this matter In a letter dated April 9

1977 from Mr Hatch complainant s president to the consignee Mr

Hatch advised the consignee ofrecent developments including the subject
motion to dismiss Mr Hatch informed the consignee that complainant s

attorney did not feel qualified to handle the type of case involved and

requested advice as to whether complainant shoUld seek counsel for you

in Washington D C Significantly Mr Hatch states that we ie

complainant were acting only as shipper and did not suffer any loss

If we assume that the complaint raises a valid issue under section

18b 3 of the Act because ofan overcharge by ACE and further assume

that complainant could prove that the shipment should have been rated

on a weight basis 7 it is apparent that respondent is correct in asserting
that complainant would have no standing to seek reparation In order to

seek reparation in a section l8b 3 overcharge case complainant must

either show that he has paid the freight or has a valid assignment of the

claim from the person who did pay the freight Trane Co v South

African Marine Corp 16 SRR 1497 1501 1976 Ocean Freight
Consultants Inc v The Bank Line Ltd 9 F MC 211 212213 1966

3 sc Jetter of W Scherkenbach PresidentofACE April 22 1974 sent under cover of Mr Hatch s letterto the

Commission attention of Mr John E Coarave AUlust 6 1974
4 See letterfIom John G McCormack Manalina Director McCormack International Ply Ltd May 27 1974
II See letter from John G McCormack dated March 30 1914
I See letter from Mr John C McCormack May 27 1974 Complainant had suuested to the consignee that he

lodie aprotest with the U S Embauy commercip1 attache in Australia and also contact two conferences the
Australia New Zealand Conference and the Pacific Coast Australasian Tariff Bureau See Letter from Mr Hatch to

Mr McCQnnack May 21 1974 The letterdoes not explain in what way these conferences could give relief to Mr
McCormack in connection with the alleged overcharae in question

7 Even on the facts submitted by complainant howeverL it appears that complainant s contentions reprdlng the
correct measure ment of the shipDent may not be ustal ble If t e case were to au to hearini In one ofhis letters
Mr Hatch admItted to the c nsliRee that complalRant had no Idea of the diameter of these rolls that is that it

came a asurprise to complamant when ACE mellsured therolls found them to measure differently thancomplainant
had believed and rated them on the basis of that measurement See letter of Mr Hatch to McCormack International

May 21 1974
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Oakland Motor Car Co v Great Lakes Transit Corp I V S S B B

308 311 1934 cf Pennsylvania RR Co v International Coal Min Co
230 V S 184 203 1913 Here complainant not only shows no assignment
of the claim from the consignee but admits it did not pay the freight or

suffer any loss See letter of Mr Hatch April 9 1977 cited above Had
this case merely been one arising under section 18 b 3 this fact might
end the matter and the portion of the complaint relating to the claim for

reparation could be dismissed However there are interesting complica
tions

The complaint is drafted in a confusing manner In its own words it

alleges as follows

IV That by reason of the facts stated in the foregoing paragraphs complainant has
been subjected to the payment of rates 3 unjust and unreasonable in violation of
section 18 b I of the shipping act or

V That the agreement modification or cancellation is unjustly discriminatory or

unfair as between carriers etc as provided in section 15

VI That complainant has been injured in the following manner To his damage in the
sum of 2716 65

VII Wherefore complainant prays that respondent be required to answer the charges
herein that after due hearing and investigation an order be made commanding said
respondent and each of them to cease and desist from the aforesaid violations of said
act as amended and establish and put in force and apply in future such other rates
fares or charges etc as the Board may determine to be lawful and also pay to said

complainant by way of reparation for the unlawful charges hereinabove described the
sum of 2716 25 plus reasonable interest costs for loss incurred by non use this money
or other such sum as the Board determines to be proper as an award of reparation and
that such other and further order or orders be made as the Board determines to be

proper in the premises

This draftsmanship shows obvious unfamiliarity with the Shipping Act
The repeated reference to the Board is of no consequence However
under the Administrative Procedure Act APA and pertinent case law

respondents are entitled to reasonable notice of the matters of faCt and
law asserted so that they may be able to prepare their defense 8 Iam

constantly bearing in mind that complainant is not represented by counsel
and that this Commission is not a court but an administrative agency
which is not bound by hard and fast technical rules See Oakland Motor
Car Company v Great Lakes Transit Corp cited above I V S S B B
at 311 1934 However there are limits to the indulgence even of an

administrative agency toward one who pleads a case before it See Ace

Machinery Company v Hapag Lloyd Aktiengesellschaft Docket No 76

5 Order October 7 1976 p 5 As already seen complainant has
conceded in its own correspondence that it suffered no loss and that it

was the consignee who paid the alleged overcharge of 2 716 65 This
contradicts the allegation in paragraph VI of the complaint and under
mines paragraph VII as well As for paragraph V which invokes section

15 of the Act there are no allegations of fact which even mention that

115 V S C 554b 3 Imposition ofSurcharge by the Far East Conference 9 F M C 129 141 1965 Goldberg l

Kelly 397 U S 254 1970
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I
I

there is more than one carrier or that there is an agreement between

carriers which should be modified or cancelled That leaves paragraph
IV

Paragraph IV refers to section 18b1 of the Act and read in the light
most favorable to complainant section 18 b3 as well although the text

refers merely to 3 Furthermore the nature of the violation is

described as relating to rates which were unjust and unreasonable

However section 18b I refers to the requirement thattaciffs be filed

and section 18 b 3 to the requirement that carriers in the foreign
commerce of the United States adhere to the rates specified in their

tariffs 10 Neither of these provisions of law refers to unjust or unreason

able rates The only provision of section 18b whichhas to do with

unreasonable rates is section 18b S which authorizes the Commission

to disapprove any rate on file which it finds to be so Ilnreasonablyhigh
or low as to be detrimental to the commerce of the United States 46

U S C 817 b5 However even if Icould amend the complaint for the

benefit of complainant and specify that section 18b S was properly
invoked there can be no ward of reparation retroactively under that law

and the statute requires the disapproved rate to have been on file which
rate was not on file See Commodity Credit Corporation v American

Export Lines Inc 15 F M C 171 191 1972 Federal Maritime

Commission v Caragher 364 F 2d 700 717 2 Cir 1966
Ifone reads the various letters and materials submitted QY complainant

one can reasonably interpret the complaint as intending to raise an issue
under section 18 b 3 Respondents address themselves to this issue In

their motion as well as other matters However section 18b 3 is based

on the premise that a rate is on file with the Commission The statute is

violated If the carrier charges a greater or less or different compensation
for the transportation of property or for any service in connection

therewith than the rates and charges whieh specified in the tariffs on

file with the Commission U S C tH7b 3 Emphasis added
Technically then there could have been no violation ohection 18b 3

of the Act by ACE since as the Conunission found in Dockllt No 7

cited above ACE had no tariff on tile with the Commission during the
relevant period oftime 11

Inow turn to the fact that the complaint can be interpreted to mean

that ACE violated section 18b 1 by failure to file its tariff although the

complaint does not state this fact in such words Again this is a

In paraaraph VII furthermore the complainant asks for a cease and desist order pinst uid respondent and

each of them etc but does not identify who the e oth r respondents are supposed toe Perhaps complainant
meant to name NautlcuB Shippina Corporation as a respondent However the information furnished by complainant
identifies Nauticus merely as an aaentof ACE and there is no alleption that ACE and its aaenl have entered into a

section 15 agreement much less whcther such an agreement would fal under set1on 15 in the first place It is

qucstionable whether the aacnt would be subject to the Act at all See Trane Co v South African Marine Corp
cited above 16 SRR at p 1506 and Cont Distrlb s Co nc v Cia Naclonal de New 2 U S M C 724 725 1945

See 46 U S C 817 b I and b 3
II This does not mean that acarrier can therefore benefit by not flling its tariff as required by law The carrier is of

course subject to civU penalties for failure to file and as I will discuss is still subject to a reparation action for

violation of section 18b I
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construction most favorable to complainant and is based not only on the
complaint itself but the information furnished by complainant and the
Commission s decision in Docket No 73i6 cited above As respondents
point out however complainant must show that the violation ie failure
to fIle was the proximate cause of specific iqjury to complainant See
Oakland Motor Car Co v Great Lakes Transit Corp cited above 1
D S S B 308 at 310311 Waterman v Stockholms 3 F M B 248 249
1950 West Indies Fruit Co v Flota Mercante Grancolombiana 7

F M C 66 70 1962 Balmill Lumber and Sales Corp v Port ofNew
York et al 11 F M C 494 510511 Trane Co v South African Marine
Corp cited above 16 SRR at page 1501 footnote 9 Eden Mining Co v

Bluefields Fruit S S Co 1 D S S B 41 4748 1922 In the Eden
Mining Co case the Commission stated

Itcannot be inferred from the language used Le section 22 that compensation for
other than the actual damage incurred is to be granted While the fact of
discrimination may be proved and the board find accordingly in respect to awarding
reparation under section 22 of the act for injury alleged to have been caused by such
discrimination the fact of illiury and the exact amount of pecuniary damage must be
shown by further and other proofbefore the board may extend relief Inasmuch as

these violations have been discontinued and no specific injury to complainants was

proved the complaint is dismissed Emphasis added

InWaterman v Stockholms cited above the Commission stated

It has long been established by the courts and Government agencies havingjurisdiction
in such matters that a damages must be the proximate result of violations of the
statute in question b there is no presumption of damage and c the violation in and of
itself without proof of pecuniary loss does not afford a basis for reparation 3 F M B at
pp 248249 Emphasis added

In Balmill Lumber and Sales Corp v Port ofNew York cited above
the Commission found violations of sections 16 and 17 of the Act but
refused to award reparation stating

Section 22 of the Act states that we may direct the payment of reparation The
language is permissive and hence the mere fact of a violation of the statute does not
necessitate the grant of a reparation award Consolo v Federal Maritime Commission
383 U S 607 621 1966 However we are not convinced that the nature of the
violations is such as would warrant the requested reparation award Furthermore we

are not satisfied that the damages alleged by Ballmill are real or whether the alleged
damages are sufficiently related to the violations of the Act II F M C at p 510

Emphasis added

Failure to file a tariff does not automatically result in an award of

reparation In J G Boswell Co v American Hawaiian S S Co 2
U S M C 95 104105 1939 the Commission held that complainants
were not entitled to reparation in such a case unless the sum paid by
complainants amounted to an unjust or unreasonable exaction for the

service rendered Emphasis added
Here complainant alleges injury in the amount of 2 716 65 the

amount of the alleged overcharge which complainant did not pay

Complainant furthermore states in response to the motion to dismiss that
it suffered damage because it has not had any more orders from the
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consignee in Australia and has consequently lost business in Australia It
is of course not established or even alleged that ACE s failure to file its

tariff caused complainant s consignee never to place another order with
complainant The correspondence from the consignee suggests other

reasons for this development related to the aIJeged overcharge and
perhaps to high costs of transpoJtation to Australia or other costs of
complainant s merchandise See letter of Mr McCormack March 10
1977 Elsewhere it appears that the Australian consignees may have
discontinued doing business with complainant because of complainants

refusal to give the consignee a credit for the alleged freight overcharge
See letter of Mr McCormack May 27 1974 also letter of Mr

McCormack dated March 30 1974
Again interpreting all of the proffered information in the light most

favorable to complainant at best one could perhaps say that the alleged
overcharge by ACE iliured the consignee directly but only indirectly
iljured complainant But was this iliury or any imury caused by the

failure of ACE to file its tariff in violation of section 18b t Even had
ACE tiled its tariff the same controversy most certainly would have
arisen after ACE remeasured the shipment in question and increased the
freight paid by the consignee The remeasuringby ACE had nothing to do
with the fact that ACE had not tiled its tariff with the Commission As

the Commission is well aware from innumerable complaints alleging
overcharges in viollition of section 18 b 3 in connection with tariffs
which are filed the filing of a tariff does not eliminate disputes over the
correct measurement or nature of the commodity shipped Therefore the

failure of ACE to tile its tariff could not reasonably be construed to be
the proximate cause of iliury to complainant even under the most

favorable reading of the complaint and all the information furnished by
complainant in support thereof Indeed the complaint does not even

allege that ACE failed to file its tariff or that such failure was the cause of

iliury to anyone
What then if anything can be done to salvage this complaint or to

remedy an iliury if indeed ACE caused any iliury Regrettably for the

consignee and complainant even if ACE s failure to file a tariff in

violatiln ofsection 18b 1 had been alleged and could be found to be the
proximate cause of iliury to the consignee U the consignee as the
information furnished indicates chose not to file its own cOlllplaint but to

relay upon the efforts of the shipper complainant who has admitted to the
consignee that it has been acting only as an intermediary and it may be

II In the realm of theory one could perhaps araue that failure to file a tariff in viQlation of section 18 b l is the
proximate cause of loss of all rlahtl which would have been established had the tariffs been lawfully filed for
example the riaht to seek reeDvery for an overcharae under section l8b 3 or the naht to seek disapproval of a rate
under settlon l8b Althouah one case seemed to hold that the measure ofdam8lel in 88CS involving failure to
file tariffs depends upon a showina of payment in excess of an ulliust orunreasonable amount as noted above

perhaps another measure ofdamaaes could be the valueof the party s rlaht to me an overcharae claim under section
18b 3 which right could be measured by the amount of the overcharae However if the ijlIeacd oyercharae
occurred more than two years RIo as in the instant case this measure of damalles might be improper sinet it would
circumvent the policy underlylna the two yearperiod of limitations
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that the statute of limitations has run out See letter from Mr Hatch to

McCormack International Pty Ltd April 9 1977 To save the cause of
action under an overcharge theory i e assuming that the complaint has
validly alleged a violation of section 18 b 3 even though no rates were

on file a simple solution would have been for the shipper complainant to
have obtained a valid assignment of the claim for consideration 13 In
other words complainant could have bought the claim from the consig
nee thereby satisfying the consignee and perhaps eliminating any strained

relationships between shipper and consignee that may have ensued as a

result of the remeasuring episode Indeed as certain correspondence
discussed above indicates the consignee had itself suggested to tle
complainant that complainant ought to make good on the overcharge if
ACE did not Complainant however chose to continue as a self styled

intermediary for the consignee and the consignee chose not to file its
own complaint Both parties therefore assumed certain risks The former
risked possible dismissal for lack of standing and violation of the
Commission s rule prohibiting practice before the Commission by firms or

corporations on behalf of others 46 CFR 502 28 The latter risked loss of
its right to seek recovery by not filing its complaint within the prescribed
two year period of limitation

ApPLICATION OF THE STATUTE OF LIMITATIONS

If as respondent contends and as case law seems to hold an

assignment of the consignee s claim to the shipper complainant at this
date would be treated as a new complaint and thus be time barred 14 the
result may be regrettable from complainant s standpoint but delay in filing
a sustainable complaint beyond a permissible period of time established

by law is not excusable on the ground that a person did not know the law

or understand its procedures
The two year period of limitation prescribed in section 22 is a non

waivable jurisdictional prerequisite for the filing of a complaint seeking

13 Even jf the only valid cause ofaction is that arising under a section 18 b I theory i e failure of ACE to file its
taritT but the complaint does not even allege either a failure to file orthat failure to file caused injury tocomplainant
complainant could have obtained an assignment from the consignee and perhaps conferred standing on itself to

recover pecuniary injurysuffered by the consignee assuming that failure to file the tariffwas the proximate cause of

injury to the consignee Of course anyone can file a complaint alleging violation of the Shipping Act even without

showing injury Le without a claim for reparation See Trane Co v South Africun Marine Corp cited above 16
SRR at p 1501 and cases cited therein In this instance however there is no need to litigate the issue of ACE s

failure to file under section 18 b 1 since that violation has already been found by the Commission in Docket No 73
66 cited a l assuming complainant wishes to refile a new complaint which unlike the present complaint clearly
alleges such olation

H See Trane Co v South African Marine Corp cited above 16 SRR at p 1508 footnote 17 and cases cite

therein especially Ocean Freight Consultants Inc v The Bank Une LuJ 5 SRR 609 and 1129 where this
Commission treated the filing of an assignment as starting a new complaint even though there was no change in

complainants This is not a case in which the complaint clearly states a cause of action and shows standing torecover

reparation so that an amendment to the measure of damages portion of the complaint would be permissible even at

this late date See Heterodlemical Corp I Port Line
Ltd

2 SRR 223 197 Nor is this a case in which the

complainant was at all times the agent or manager of the principal s vessel which had been placed at a

disadvantage in violation of section 16 First of the Act so that a clarification to the complaint could be permitted
despite the passage of more than two years See Chr Si esen Ltd I West Micl1i1clIlDock MlIrkel

Corp
9 SRR

1154 1 8 12 F M C 135 141 1966 Here complainant haitself stated that we were acting only as shipper and

we have been acting as an intermediary See Letter from Mr Hatch to the consignee April 9 1977
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reparation U S Borax Chern Corp v Pac Coast European Conf
11 F M C 451 471412 1968 Aleutian Homes Inc v Coastwise Line
5F M B 602 612 1959 Although in some cases hardships may result
for failure to comply with such a statute of limitations the general rule is
that the period of time contained in these statutes cannot be extended
except under unusual circumstances not present here

As stated in 51 American Jurisprudence Am Jur 2d Limitation of
Actions 138 p 708

While most courts give recognition to certain implied exceptions arising from

necessity it is now conceled that they win not as a aeneral rule read into statutes of
limitation an exception which has not been embodied therein however reasonable such
exception may seem and even thoullh the exception wouldbe an equitable one

Undoubtedly a hardship will result in many cases under this rule but the court may
construe only the clear words of the statute and if its scope is to be enlarged the
remedy should be legislative rather than judicial Footnotes and citations therein
omitted

There are certain recognized exceptions to this strict rule such as when
a party is prevented from bringing an action by a supervening paramount
force legal injunction or other proceeding by war duress fraudulent
concealment and the like See 51 Am Jur 2d cited above 140 p 711

170 et seq But there is no extension of time beyond the statutory
limitation because of a party s inability to bring suit absence or

nonresidence of a party or evasion of process Id 138 p 709 A

party s ignorance of his right to sue or lack of knowledge of the facts
does not extend the statutory time either Id 146 p 715 Even courts

of equity will apply a statute of limitations if the cause of action was

known or might have been known by the exercise of vigilance in the use
of means within reach Id 146 p 716 Cf also Gruca v United
States Steel Corporation 495 F 2d 1252 1259 3 Cir 1974 uncertainty
of the law is no excuse

15 Marrerro Morales v Bull Steamship Co 279
F 2d 299 301 1 Cir 1960 principle applicable not only to ignorance of
substantive legal rights but also to ignorance ofthe procedures of law

If an original complaint fails to state a cause of action a later
amendment falling beyond the statutory period will be time barred Id

218 p 777 Nor can a later amendment name new parties or a new

cause of action without being time barred if tiled beyond the period of
limitation Id 218 p 777 However a later amendment curing defects
in an earlier complaint may be considered as merely perfecting the same
cause ofaction and be allowed even if falling beyond the time period Id

223 p 780 Under certain circumstances furthermore if an original
complaint is not defective and is brought by one party having standing on

l Certain comments of the Court bear repeatina in this case Thus the Court stated

Clarity of the vjolation or uncertainty of the law are not factors which operate to excuse a party s delay The

promptness which is demanded is not anaked assertion of a claim but the comme cement ofan action by the fiUn of

a complaint One cannot sit back wait years for someone else to act as his stalkins horse and then ride the coattails
ofafavorable judicial decision irrespective of the dela y involved 495 F 2d at p 1259
The analogy especially to the consianee s behavior in this case is obvious
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behalf of himself and others similarly situated in class type suits the

naming of other plaintiffs at a later date is permitted even if done beyond
the statutory period See Culver v Bell Loffland 146 F 2d 29 31 9

Cir 1945 Marsh v United States 97 F 2d 327 330 4 Cir 1938 Wright
v United States Rubber Co 69 F Supp 621 624625 S D Iowa 1946

Kam Koon Wan v E E Black Limited 75 F Supp 553 564565 D

Hawaii 1948 affirmed 188 F 2d 558 cert denied 342 U S 826

Ican find no circumstances in the present case which could permit the
two year period of limitation prescribed in section 22 of the Act to be
extended under any of the foregoing doctrines assuming the shipper
complainant were to obtain an assignment from the consignee at this late

date or that the consignee itself would choose to file a complaint As
mentioned above the fact that the consignee was in Australia and may

not have been familiar with its rights does not constitute reason to extend

the statutory period Nor does the fact that my initial decision found no

jurisdiction over ACE constitute a valid excuse for the parties failure to

exercise whatever rights to sue they possessed My initial decision as it

states explicitly and as is known in the law did not constitute the

agency s final decision on the matter and nothing prevented complainant
from obtaining a valid assignment of the consignee s claim or the

consignee from filing its own complaint during the pendency of the

appeal from my decision An action is deemed to be pending until its

final disposition on appeal I am Jur 2d Actions 91 16 As already
noted furthermore an assignment of a claim has been treated by this

Commission as well as the IC C as a new complaint and would be time

barred if filed now As I have mentioned above both complainant and

the consignee have chosen to pursue the course taken namely that

complainant will act as intermediary for the party having the real

claim i e the consignees and they have accordingly run certain risks

considering the fact that complainant not paying the freight had no

standing to recover the alleged overcharge and made no efforts to obtain

a valid assignment of the claim and consignee chose not to file its own

complaint In addition the complaint suffers from deficient draftsmanship
and failure to make necessary allegations of fact Under all these

circumstances Ican find no reason in law or equity why the statute of

limitations does not apply However as Imention below the parties have

an automatic right to appeal to the Commission to seek reversal ofany or

all of my rulings herein if the Commission disagrees with me

Ie The complaint case was held in abeyance pending the Commission s decision in Docket No 73 66 at

respondent s request See letter dated October 8 1974 from then presiding Judge John Marshall to Mr Hatch

However the lettermerely stated that further action will be withheld pending decision of the other case It did not

prevent the tiling of acomplaint by the consignee or by complainant as assignee of the claim There is some authority
holding that the statutory period may be extended while a matter of general or governmental concern supporting the

claim is being determined However even in these rare instances there is no extension allowed if the party could

have filed its claim in timely fashion during the pendency of the other determintaion See 51 Am Jur 2d 140 p 712

note 5
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I

ULTIMATE CONCLUSION

Even under the most favorable reading of the complaint the complaint
does not allege either a violatian of law or campensable iliury and the

materials furnished by camplainant even ifcacceptedas true despite
factual disputes fail ta show that camplainllnt has suffered injury which
was proximately caused by a violation aflaw by respondent

The basis for the complaint which is seriously deficient in its
draftsmanship appears to be that respondent ACE remeasured a ship
ment arriving at a different result than that indicated by the shipper
camplainant and billed the cansignee accardingly Had respandent
maintained a tariff an tile with the Cammissian and If camplainant cauld

prave that ACE s measurement was incarrect this would nat canfer
standin an camplainantta recaver reparatian since the consignee nat

camplalnant paid the fteightand camptainant had never received a valid

assignmentafthe claim from the consignee Hawever respondent s tariff
wasnat an tile and the anly violatian of law which can be faund is that

arising under sectian 18 blaf the Act Hawever even then complain
ant must allege and show that the failure ta fue a tariff was the proximate
cause af iliury ta camplainant Yet the camplaint daes nat even allege
these facts and the supporting infarmatian furnisned by complainant gives
absalutelyna indicatian that consignee s irijtiry which allegedly resulted
fram an avercharge af 2 116 65 was causedpraximately ar even

remately by ACE s failure ta file its tariff Complainant has admitted it
sufferedna loss and has acted only as an intermediary althaugh
suggesting elsewhere that it has lost business inAustrallapresumably
because ofthe avercbargeepisade Supporting infarmation suggests other

reasans far last business but even if there were na such contrary
infarmatian the complaint daes not allege that ACE s failure ta file its

tariff causedcamplainant s loss af business in Australia Even an the
mast favarable reading af all camplainant s informatian it cannat

ratianally be argued that this controversy arising aut afACE s remeasure

ment af the shipment and consequent freight increase was caused by
ACE s failure ta file a tariff espite caunless tariffs an file with the
Commissian disputes aver measurements ar the nature of the cammadi
ties shipped I le avercharge claims continue ta flaw inta theCammis
sian

Having chasen not ta abtain a valid assignment af the cansignee s

claim and nathaving paid the freightitself camplalnant ran the risk af

being unable ta shaw standing ta seek reparatian The cansignee similarly
chase nat to me its awn complaint and ran the risk af lasing its rights ta

do so with the passage af twa years after the aileged overcharge accurred
Although perhaps regrettable that possible injury may nat be remediable
claims of unfamiliarity with the law or its prQpedures ate nat accepted as

reasons to extend a statute af limitations
Since complainant is not represented by counsel I am advising

complainant that it has the right to file an appeal with the Cammissian

I
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asking the Commission to reverse my rulings herein and reinstate its

complain See 46 CFR 502 153 If complainant wishes to appeal it must

normally file such appeal within 10 days ofdate of service of these rulings
and must serve 15 copies of its appeal with the Commission and one copy
on respondent s counsel 46 CFR 502 114 1 also advise complainant that
it may reqoest the Commission for permission to file an appeal beyond
the Hday period which for other cases filed after this complaint was

changed to 15 days Such requests should be directed to Mr Joseph C

Polking Acting Secretary Federal Maritime Commission Washington
D C 20573 Tel 202 523 5725 If complainant files no appeal the

Commission may nevertheless review my rulings in which event the

Commission will notify the parties Otherwise absent appeal or review
my rulings will become final within 30 days 46 CFR 502 227 c

S NORMAN D KLINE
Administrative Law Judge
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46 C F R PART 545 DoCKET No 71 75

RULES GOVERNING THE FILING OF AGREEMENTS BETWEEN COMMON

CARRIERS BY WATER AND OR OTHER PERSONS SUBJECT TO THE

SHIPPING ACT 1916

July 7 1977

NOTICE OF WITHDRAWAL OF PROPOSED RULE

Federal Maritime Commission

Withdrawal of Proposed Rule

This notice withdraws a proposed rule providing guide
lines relating to the filing of certain types ofagreements
for scrutiny pursuant to section 15 of the Shipping Act

1916 The Commission has determined that various

issues raised in the course of the proceeding require
further analysis requiring the withdrawal of the pro

posed rule at this time The effect of this action is to

permit the currently effective guidelines of 46 C F R

530 5 to remain in effect

EFFECTIVE DATE Upon publication in the Federal Register
FOR FURTHER INFORMATION CONTACT

Joseph C PoUting Acting Secretary
Federal Maritime Commission

1100 L Street N W

Washington D C 20573
202 523 5725

SUPPLEMENTARY INFORMATION
This proceeding was instituted by a Notice of Proposed Rulemaking

published August 13 1971 36 F R 15128 with the intention of

establishing rules governing the filing of agreements covering the lease
license assignment or use of marine terminal property or facilities or

other agreements of a similar nature between common carriers by water

andor other persons subject to the Shipping Act 1916 Upon the

request of various interested parties and good cause appearing the

AGENCY

ACTION
SUMMARY
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proceeding was postponed until further notice on October 14 1971 36

F R 19982
A number ofparties had filed comments in response to our Notice of

Proposed Rulemaking Many of these comments reflected concern and
confusion over the rules proposed in this proceeding as they relate to

agreements involving stevedores and stevedoring contracts

Considering the time lapse since the institution of this proceeding and

the technological changes which have occurred in the operation of
terminals the Commission has decided to withdraw the proposed rule

discontinue the present proceeding and to review the entire matter of

terminal agreements in order to determine what further action should be

taken
THEREFORE IT IS ORDERED That this proceeding be and hereby

is discontinued
AND IT IS FURTHER ORDERED That the rule proposed on August

13 1971 and published on that date in the Federal Register 36 F R

15127 be and hereby is withdrawn

By the Commission
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SPECIAL DOCKET No 501

U S DESPATCH AOENCY

v

SEA LAND SERVICE INC

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER

PERMITTING WAIVER OF CHARGES

July 6 1977

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined no to review same

notice is hereby given that the initial decision became the decision of the

Commission on July 6 1977
It is Ordered That applicant is authorized to waive collection of

875 00 ofthe charges previously assessed U S Despatch Agency
It is further Ordered That applicant shall publish promptly in its

appropriate tariff the fonowing notice
Notice is hereby given as required by the decision of the Federal Maritime

Commission in Special Docket 501 that effective June 14 1976 for purposes of refund

or waiver of freight charges on any shipments which may have been shipped during the

period June 14 1976 through August 17 1976 the U S State Department Project Rate
on Office Supplies Paper Soaps Typewriters and Accessories and Furniture
minimum 1600 ft per container is 187 50 M subject to all applicable rules regulations
terms and conditions of said rate and this tariff

It is further Ordered That waiver of the charges shall be effectuated
within 30 days of service of this notice and applicant shall within five
days thereafter notify the Commission of the date and manner of
effectuating the waiver

By the Commission

SEAL S JOSEPH C POLKINO

Acting Secretary
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SPECIAL DOCKET No 501

U S DESPATCH AGENCY

v

SEA LAND SERVICE INC

Application granted

INITIAL DECISION OF JOHN E COGRAVE ADMINISTRATIVE
LAW JUDGE

By application filed December 6 1976 Sea Land Service Inc seeks

permission to waive collection ofa portion of the freight charges on a

shipment of office supplies consigned to the American Ambassador

Tehran weighing 22 414 pounds and measuring 2 000 cubic feet from

Elizabeth New Jersey to Tehran Iran on June 10 1976 The applicable
rate at the time of shipment was 205 per ton of 40 cubic feet minimum

1 600 cubic feet per container 2 This rate resulted in aggregate freight
charges of 10 250 00 The rate sought to be applied is 187 50 per ton of

40 cubic feet minimum 1 600 cubic feet per container 3 This rate would

have resulted in total freight charges of 9 375 00 Permission to waive

collection of 875 is requested
Approximately June 7 1976 Sea Land s sales personnel made a verbal

commitment with the complainant to reduce its existing through Project
rate of 205 00 M on the involved articles from Elizabeth N J to

Tehran Iran to 18750 M Based on this commitment a booking for one

containerload was made to move within about one week s time The

agreed rate was required to be competitive with an identical rate already
in effect via a competitive arrier American Export Lines Instructions

were given to the tariff publication department on June 7 to file the

reduced rate to become effective June 14 so that it would be in effect if

the shipment moved on Sea Land s weekly sailing scheduled for June 16

Through clerical error compounded by misunderstanding between sales

and pricing personnel the request for publication was restricted to the

I This decision became the decisionof the Commission July 6 1977
2 Sea Land Service Inc Tariff 25 I FMC No 124 Original page 22B

Sea Land Service
Ine

Tariff251 FMC No 124 2nd Revised Page 22B
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single entry for Furniture Office instead of to all entries with the

exception of Effects personal in the Project Rate item The request
was received by tariff publications on June 9 and telegraphic fIling was

made on June 11 as reflected on 1st revised page 22B of the applicable
tariff Unknown to pricing apd tariff publication personnel the shipment
was delivered to Sea Laild s terminal in time for loading on its weekly
sailing which departed on June 10 the SS Sea Land Market Bill of
lading dated June to was issued on that sailing Freight charges were

assessed in the amolmt of 10 250 00 at the then applicable rate of 205 00

M on original page 22B of the tariff The shipper entered the rate of
18750 M that he had been promised on the face ofthe bill of lading and

reduced the billed freight charges to that basis when paying his freight
bill

When the error in tariff publication was brought to the attention of

pricing personnel it was corrected to the agreed basis by telegraphic ming
effective August 17 1976 as reflected on 2nd revised page 22B

Section 18b 3 ofthe Shipping Act 1916 46 use 817 as amended by
Public LaW 90298 and as further implemented by Rule 92 Special
Docket Applications Rules ofPractice and procedure is the law sought
to be invoked Briefly it provides

The Commission may in its discretion and for good cause shown permit a

common carrier by water in the foreign comltlerce of the United States to refun a

portion of the freight charge collected from a shipper or waive the collection of a

portion of the charges from a shipper where it appears that there is an error in a

tariff of a clerical or administrative nature or an errordue to an inadvertence in failing to

file a new tariffand that such refund or waiver will not result in discrimination among
shippers Furthermore prior to applying for such authority the carrier must have filed
a new tariff which sets forth the rate on which such refund or waiver would be baslld
The application for refund must be filed with the Commission within one hundred and

eighty days from the date of shipment Finally the carrier must agree that if permission
is granted an appropriate notice will be published in its tariff or such other steps taken
as may be required to give notice of the rate on which such refund or waiver would lie
based

The legislative history of the amendment to section 18 of the Shipping
Act Public Law 90298 4 specifies that carriers are authorized to make
voluntary refunds and waive the collection of a portion oftheir freight
charges for good cause such as bona fide mistake The nature of the

mistake was particularly described

Section 18 b appears to prohibit the Commission from authorizing relief where
through bona fide mistake on the part of the carrier the shipper is charaed more than he
understood the rate to be For example a carrier after advising a shipper that he intends
to file a reduced rate and thereafter fails to file the reduced rate with the Federal
Maritime Commission must charge the shipper under the aforementioned circumstances
the higher rates

4 House Report No 920 November 14 1967To accompany H R 9473 on Shipping Act 1916 Authoril d Refund
of Certain Freight Charges Statement of Purpose and Need for the Bill to AmendProvlslolls of the Shipping Act
9 6 to Authorize the FederalMaritime Commission to Permit aCarrier to Refund a Portion of the Freight Charges
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The Senate ReportS states the Purpose of the Bill

Voluntary refunds to shippers and waiver of the collection of a portion of freight
charges are authorized where it appears that there is an error in a tariff of a clerical
nature or where through inadvertence there has been a failure to file a tariff reflecting
an intended rate

Through clerical error Sea Land failed to ftle and publish the intended

rate This is the type oferror that section 18 b 3 was fashioned for

It is therefore found
1There was an inadvertent failure to ftIe and publish the intended rate

2 The waiver will not result in discrimination among shippers
3 Prior to requesting permission to waive collection ofa portion of the

freight charges Sea Land filed a new tariff setting forth the rate upon

which the waiver would be based and

4 The application was ftled within 180 days of the date ofshipment
Accordingly Sea Land will be permitted to waive collection of 875

from the U S Despatch Agency on the June 10 1976 shipment

S JOHN E COGRAVE
Administrative Law Judge

WASHINGTON D C

June 9 1977

S Senate Report No 1078 April 5 1968 fo accompany H R 9473 on Shipping Act 1916 Authorized Refund of
CertainFreight Charges underPurpose afthe Bill
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SPECIAL DOCKET No 500

SADAGEH TRADING INC

v

SEA LAND SERVICE INC

NOTICE OF ADOPIION OF INITIAL DECISION AND ORDER

PERMITTING WAIVER OF CHARGES

July 6 1977

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the

Commission on July 6 1977
lt is Ordered That applicant is authorized to waive collection of

4 059 38 of the charges previously assessed Sadageh Trading Inc

lt is further Ordered That applicant shall publish promptly in its

appropriate tariff the following notice
Notice is hereby given as required by the decision of the Federal Maritime

Commission in Special Docket 500 that effective October 6 1976 for purposes of refund
orwaiver of freight chalies on any shipments which may have been shipped during the

period from October 6 1976 throuah October 27 1976 the rate on Automobile Parts
minimum 20 WT per container is 375 00 per 2 240 Ibs subject to all applicable rules

regulations terms and conditions of said rate and this tariff

It is further Ordered That waiver of the charges shall be effectuated
within 30 days of service of this notice and applicant shall within five
days thereafter notify the Commission of the date and manner of

effectuating the waiver
By the Commission

SEAL S JOSEPH C PoLKING
Acting Secretary

50 2Q F M C



20 F M C 51

FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 500

SADAGEH TRADING INC

v

SEA LAND SERVICE INC

Appliction granted

INITIAL DECISION I OF JOHN E COGRAVE ADMINISTRATIVE
LAW JUDGE

By application filed December I 1976 Sea Land Service Inc seeks

permission to waive collection of a portion of the freight charges on a

shipment of automobile parts head lamps nuts and bolts consigned to

Order of Bank Sepah Tehran Iran aggregating 41 755 pounds shipped
as 44 800 pounds from New York to Tehran Iran on October 3 1976
The rate applicable at the time of shipment as 375 00 W M Min 20 tons

of40 cu ft or 2 240 pounds The rate sought to be applied is 375 00 per
2 240 pounds Min 20 W T or 44 800 pounds This rate would have
resulted in total freight charges of 7 500 00 Therefore permission to

waive collection of 4 059 38 is requested
Sadageh Trading through its freight forwarder Trans International

Forwarders Inc called Sea Land for a rate quotation on automobile

parts from Elizabeth New Jersey to Tehran Iran Sea Land quoted but
did not publish 375 00 per 2 240 pounds minimum 44 800 pounds per
container on September 24 1976 On September 29 1976 a review of

cargo bookings for the Sea Land Resource scheduled to sail October 6
1976 revealed a container of automobile parts for which no rate was

published In a subsequent telephone discussion with the forwarder it was

disclosed that negotiations between the shipper forwarder and consignee
were consummated on the basis of the firm telephone quotation made by
Sea Land on September 24 as the forwarder was led to believe the rate

quote would be published A telex fIling was made by Sea Land to cover

the movement The filing was made on September 30 1976 to become

effective October 6 1976 The rate was inadvertently fIled on the basis of

1 This decision became the decision of the Commission July 6 1977
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40 cubic feet or 2 240 pounds whichever resulted in the greater freight
charge When the discrepancy was noted a telex rate filing was made

correcting the filing by including a minimum weight per container of 20

weight tons A corrected publication was made following disclosure of the

initial erroneous publication
Section 18 bX3 of the Shipping Act 1916 46 use 817 as amended by

Public Law 90 298 and as further implemented by Rule 92 Special
Docket Applications Rules of Practice and procedure 46 CFR 502 92 is

the law sought to be invoked Briefly it provides
The Comminion may in its discretion and for good cause shown permit a

common carrier by water in the foreign commerce of the United States to refund a

portion of the freight charges collected from a shipper or waive the collection of a

portion of the charges from a shipper where it appears that there is an error in a

tariff of a clerical or administrative nature or an error due to an inadvertence in failing to

file a new tariffand that such refund or waiver will not result in discrimination among
shippers Furthermore prior to applying for such authority the carrier must have filed

a new tariff which sets forth the rate on which such refund or waiver would be based

The application for refund must be filed with the Commission within one hundred and

eighty days from the date of shipment Finally the carrier must agree that if permission
is granted an appropriate notice will be published in its tariff or such othClr stClps taken

as may be required to give notice of the rate on which such refund or waiver would be

based

The legislative history of the amendment to section 18 of the Shipping
Act Public Law 90298 2 specifies that carriers are authorized to make

voluntary refunds and waive the collection of a portion of their freight
charges for good cause such as bona fide mistake The nature of the

mistake was particularly described

Section 18 b appears to prohibit the Commission from authorizing relief where

through bona fide mistakeon the part of the carrier the shipper is charged more than he

understood the rate to be For Clxample a carrier after advising a shipper that he intClnds

to file a reduced rate and therClaftClr fails to file the reduced rate with the Federal

Maritime Commission must charge the shipper under the aforementioned circumstances

the higher rates

The Senate Report3 states the Purpose of the Qil
Voluntary refunds to shippers and waiver of the collection of a portion of freight

charges are authorized wherCl it appClars that there is an error in a tariff of a clerical

nature or where through inadvertence there has been a failure to file a tariff reflecting
an intended rate

It is therefore found that

1 There was clerical error due to an incorrect filing ofanew rate

2 Such waiver of collection of aportion of the freight charges will not

result in discrimination among shippers
3 Prior to applying for authority to waive collection ofaportion of the

2 House Report No 920 November 14 1967fo accompany H R 9473 ag Shipping Act 9 6 Authorized Refund
of Certain Freight Charges Statement ofPurpose and Need for the BUI to Amend Provisions of the Shipping Act

1916 to Authorize the Federal Maritime Commission to Permit Q Currier to Refund a Portion oflhe Freight Charges
3 Senate Report No 1078 April S 1968To accompany H R 9473 on Shipping Act 1916 Authorized Refund of

Certuln Freight Churges under Purpose of the Bill
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freight charges Sea Land filed a new tariff which sets forth the rate on

which such waiver would be based
4 The application was flled within one hundred and eighty days from

the date of shipment
Accordingly permission is granted to Sea Land Service Inc to waive

collection of a portion of the freight charges represented by 4 059 38

WASHINGTON D C
June 9 1977

S JOHN E COGRAVE

Administrative Law Judge

20 F MC



FEDERAL MARITIME COMMISSIdN

SPECIAL DOCKET No 510

IOECO RIGs AND EQUIPMENT OPERATIONS

v

LYKES BROS STEAMSHIP COMPANY INC

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER

PERMITIING WAIVER OF CHARGES

July 6 1977

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the

Commission on July 6 1977

It is Ordered That applicant is authorized to waive collection of
7 443 09 of the charges previously assessed Ideco Rigs and Equipment

Operations
It is further Ordered That applicant shall publish promptly in its

appropriate tariff the following notice
Notice is hereby given as required by the decision of the Federal Maritime

Commission in Special Docket 510 that effective September 8 1976 for purposes of

refund or waiver of freight charges on any shipments which may have been shipped
during the period from September 8 1976 through February 4 1977 the rate on Oil

Well Supplies I Rig weighing 64 36 LT and measuring 11 787 cu ft Port Arthur

Rotterdam is 20 000 lumpsum subject to all applicable rules regulations terms and

conditions of said rate and tariff

It is further Ordered That waiver of the charges shall be effectuated

within 30 days of service of this notice and applicant shall within five

days thereafter notify the Commission of the date and manner of

effectuating the waiver

By the Commission

SEAL S JOSEPH C POLKING

Acting Secretary

54 20 F M C



FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 510

IDECO RIGS AND EQUIPMENT OPERATIONS

v

LYKES BROS STEAMSHIP COMPANY INC

Application granted

INITIAL DECISION I OF JOHN E COGRAVE ADMINISTRATIVE
LAW JUDGE

By application filed March I 1977 Lykes Bros Steamship Company
Inc seeks permission to waive collection of a portion of the freight
charges on a shipment of oil well supplies consigned to IDECO Rigs and

Equipment Operations weighing 114 300 pounds and measuring 11 786 71
cubic feet from Port Arthur Texas to Rotterdam on September 8 1976
The rate applicable at the time of shipment was Oil Well Supplies NOS

87 75 per 2 240 pounds or 40 cubic feet plus 50 75 per 2 240 pounds or
40 cubic feet heavy lift 2 The rate sought to be applied is Oil Well
Supplies Lumpsum 20 000 00 J Therefore permission to waive collection
of 7 443 09 is requested

In August 1976 Lykes Bros Steamship Co Inc and IDECO Rig
Equipment Operations negotiated a Iumpsum rate of 20 000 Berth Terms
Beaumont Rotterdam to cover the movement of one rig weighing 64 36
long tons and measuring 11 787 cubic feet Lykes requested the Gulf
European Freight Association s secretary to conduct a poll on September
I 1976 asking the conference members for their concurrence by
September 7 1976 The concurrence was forthcoming September 7 and
the secretary issued instructions for a tariff f1Iing effective September 8
1976 for a thirty day period in the GEFA Tariff No 2 FMC2 Due to
GEFA s tariff clerk s inadvertence in failing to file the 20 000 lumpsum
rate that rate was not f1Ied until September 16 1976 and even then a

clerical error was made by f1Iing the rate as effective September 20 1976

expiring October 19 1976 Moreover although the rig was originally

I This decision became the decision ofthe CommissiDn July 6 1977
l Gulf European Freight Association Tariff No 2 FMC 2
I Same tarifforrates Thirty first revised page 94
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i

booked to move Beaumont Texas Rotterdam it was necessary to shift
the barge from Beaumont to Port Arthur because the Beaumont gantry
was out of service and this fact was not communicated to the CEFA
tariff clerk to permit correction of the rate Consequently at the time the
shipment was loaded on September 8 1976 there was no tariff entry to

cover this shipment other than the NOS rate on oil well supplies 4

Section 18 b 3 ofthe Shipping Act 1916 46 USC 817 as amended by
Public Law 90298 and as further implemented by Rule 92 Special
Docket Applications Rules of Practice and procedure is the law sought
to be invoked Briefly it provides

The Commission may in its discretion and for good cause shown permit a

common carrier by water in the foreign commerce of the United States to refund a

portion of the freight charges collected from a shipper or waive the collection of a

portion of the charges from a shipper where it appears that there is an error in a

tariff of a clerical or administrative nature or an error due to an inadvertence in failing to
file a new tariffand that such refund or waiver will not result in discrimination among
shippers Furthermore prior to applying for such authority the carrier must have filed
a new tariff which sets forth the rate on which such refund or waiver would be based
The application for refund must be filed with the Commission within one hundred and
eighty days from the date of shipment Finally the carrier must agree that if permission
is granted an appropriate notice will be published in its tariff or such other steps taken
as may be required to give notice of the rate on which such refund or waiver would be
based

The legislative history of the antendment to section 18 of the Shipping
Act Public Law 90298 specifies that carriers are authorized to make
voluntary refunds and waive the collection ofa portion of their freight
charges for good cause such as bona fide mistake The nature of the
mistake was particularly described

Section 18 b appears to prohibit the Commission from authorizing relief where
through bona fide mistake on the part of the carrier the shipper is charged more than he
understood the rate to be For example a carrier after advising a shipper that he intends
to file a reduced rate and thereafter fails to file the reduced rate with the Federal
Maritime Commission must charge the shipper under the aforementioned circumstances
the higher rates

The Senate Report6 states the Purpose of the Bill

Voluntary refunds to shippers and waiver of the collection of a portion of freight
charges are authorized where it appears that there is an error in a tariff of a clerical
nature or where through inadvertence there has been a failure to file a tariff reflecting
an intended rate

It is therefore found that
1 There was an error due to an inadvertence in failing to file a new

rate

ofThe shift from Beaumont to Port Arthur was due to lhe carrier sJnability to perform altheoriainal port oforiain
and in no way affects the oriainalcrror which livos rise to the arant ofthis application

House Report No 920 November 14 1967 fro accompany HR 9473 on Shipping Act 916 Authorized Refund
of Certain Freight Charges Stutement ofPurpose qnd Need for the Bill to Amend Provisions of the Shipping Act
19i6 to Authorize theFederal Maritime Commission to Permit aCarrier to Refund aPortion ofhe Freight Charges6 Senate Report No 1078 April 5 1968To accompany HR 9473 on Shipping Act 19 6 Authorized Refund of
CertainFreiNht Charges underPf pose afthe Bill

20 F M C



DECO RIGS EQUIPMENT V LYKES BROS

2 Such waiver of collection ofa portion of the freight charges will not
result in discrimination among shippers

3 Prior to applying for authority to waive collection ofa portion of the
freight charges Lykes filed a new tariff which sets forth the rate on which
such waiver would be based

4 The application was filed within one hundred and eighty days from
the date of shipment

Accordingly permission is granted to Lykes Bros Steamship Com
pany Inc to waive collection of a portion of the freight charges
represented by 7443 09

WASHINGTON D C
June 10 1977

S JOHN E COGRAVE

Administrative Law Judge

20 F M C
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FEDERAL MARITIME COMMISSION

SPECIAL DocKET No 520

RiVIANA INT L INC

v

LYKES BROS STEAMSHIP CO INC

NOTICE OF ADOPIION OF INITIAL DECISION AND ORDER

PERMITIING WAIVER OF CHARGES

July 6 1977

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the

Commission on July 6 1977
It is Ordered That applicant is authorized to waive collection of

10 819 59 of the charges previously assessed Riviana Intl Inc

It is further Ordered That applicant shall publish promptly in its

appropriate tariff the following notice
Notice is hereby given as required by the decision of the Federal Maritime

Commission in Special Docket 520 that effective November 26 1976 for purposes of
refund or waiver of freight charges on any shipments which may have been shipped
during the period from November 26 1976 through December 16 1976 the rate on

Rice packed minimum 500 LT for shipment HoustonRotterdam was 49 00 W FO
subject to all applicable rules regulations terms and conditions of said rate and this
tariff

It is further Ordered That waiver of the charges shall be effectuated
within 30 days of service of this notice and applicant shall within five

days thereafter notify the Commission of the date and manner of

effectuating the waiver

By the Commission

SEAL S JOSEPH C POLKING

Acting Secretary
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 520

RIVIANA INT L INC

v

LYKES BROS STEAMSHIP CO INC

Application granted

INITIAL DECISION OF THOMAS W REILLY

ADMINISTRATIVE LAW JUDGE

Pursuant to section 18 b 32 of the Shipping Act 1916 as amended by
P L90298 and Rille 92 of the Commission s Rules of Practice and

Procedure 46 CFR 502 92 Lykes Bros Steamship Co Inc Lykes
Bros or Applicant has applied for permission to waive collection of a

portion of the freight charges on a shipment of American milled rice

which moved from Houston Texas to Rotterdam Netherlands under

Lykes Bros bill oflading dated November 26 1976 The application was

f1ed May 24 1977

The subject shipment moved under Gulf European Freight Association

GEFA Agreement No 93603 Tariff No 2 FMC2 13th revised page
112 effective November 15 1976 for the item Rice brewers broken

milled clean packed The aggregate weight of the shipment was

1 127 250 pounds The rate applicable at the time of shipment was 70 50

per long ton weight only The rate sought to be applied is a negotiated
rate of 49 per long ton free out with a minimum of 500 long tons per

shipment also weight only pursuant to GEFA Tariff No 2 FMC 2

14th revised page 112 effective December 16 1976 for the item Rice

packed ale Combi Lykes and Sealand only HoustonJRotterdam
thru January 16 1976

Aggregate freight charges payable pursuant to the rate applicable at

time of shipment amounted to 35 478 18 Aggregate freight charges at

the rate sought to be applied amount to 24 65859 The difference sought
to be waived is 10 819 59 The applicant is not aware of any other

1 This decision became the decision of the Commission July 6 1977

246 U S C 817 as amended
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shipment of the same commodity which moved via Lykes Bros during
the same time period at the rates involved in this shipment

Lykes Bros offers the following as grounds for granting the application
In November 1976 Lykes Bros Steamship Co

Incnegotiated with Riviana

International Inc of Houston an ocean rate of 49 00 2240 Ibs free out min 500 LT

long ton per shipment covering a shipment of 503 LT of bagged rice tomove on

TILLIE LYKES Position 1816 Voyage 33 from Houston to Rotterdam See

attachment 1 teiex exchanges reflecting negotiated and agreed rate of 49 00 2240

F O min 500 LT per shipment
Cargo was loaded on November 26 1976 B L bill of lading dated accordingly and

cargo rated at the negotiated rate of 49 00 2240 ibs free out min 500 LT per shipment
See attachment 2 B L IS covering shipment of Riviana Intl Inc and shipper paid

ocean freight of 24 658 59 basis the negotiated rate See attachment 3 invoice

reflecting billingpayment by shipper
Due to a clerical error Lykes Bros Steamship Co Inc inadvertently failed to file

the agreed rate covering the above shipment and this rate was not filed in the Gulf

European Freight Association TariffNo 2 FMC 2 until December 16 1976 for a 30

day period

Section 18b 3 of the Shipping Act 1916 46 USC 817 as amended by
Public Law 90298 and Rule 92 a Special Docket Applications Rules
ofPractice and Procedure 46 CFR 502 92 a set forth the applicable law
and regulation The pertinent portion of 18b 3 provides that

The Commission may in its discretion and for good cause shown permit a

common carrier by water in foreign commerce to refund a portion of freight charges
collected ftom a shipper or waive the collection of a portion of the charges from a

shipper where it appears there is an error in a tariffof a clerical or administrative nature

or an error due to an inadvertence in failing to me a new tariffanlHhat such refund or

waiver will not result in discrimination among shippers Provided further Tat the
common carrier has prior to applying to make refund filed a new tariff with the

Commission which sets forth tlie rate on which such refund or waiver would be
based and Application for refund or waiver must be filed with the Commission
within 180 days from the date of shipment J

The clerical and administrative error recited in the subject application is
of the type within the intended scope of coverage of section 18 b 3 of

the Act and section 502 92 of the Commission s Rules ofPractice and

Procedure
Therefore upon consideration of the documents presented by the

Applicant it is found that
1 There was an error in a tariff of a clerical or administrative nature

resulting in the inadvertent failure to timely fIle the negotiated rate for
shipments of the subject commodity weighing a minimum of 500 long
tons as had been promised the shipper

2 Such a waiver of collection ofa portion of the freight charges will

not result in discrimination among shippers
3 Prior to applying for authority to waive collection ofa portion of the

freight charges Lykes Bros fIled a new tariff which set forth the rate on

which such waiver would be based

1 For other provisions and requirements see A l8b 3 and A 02 92 of the Commission s Rules of Practice and

Procedure 46CPR 02 92 a el

f120
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4 The application was filed within 180 days from the date of the subject
shipment

Accordingly permission is granted to Lykes Bros Steamship Co Inc
to waive collection of a portion of the freight charges specifically the
amount of 10 819 59 An appropriate notice will be published in Lykes
Bros tariff

S THOMAS W REILLY
Administrative Law Judge

WASHINGTON D C

June 9 1977

20 F M C
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FEDERAL MARITIME COMMISSION

DOCKET No 7656

McALLISTER BROTHERS INC

v

NORFOLK WESTERN RAILWAY COMPANY

NOTICE OF DETERMINATION NOT TO REVIEW

July 13 1977

Notice is hereby given that the Commission on July 13 1977

determined not to review the order of dismissal in this proceeding served

June 15 1977

By the Commission

SEAL S JOSEPH C POLKING

Acting Secretary
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FEDERAL MARITIME COMMISSION

No 7656

McALLISTER BROTHERS INC

v

NORFOLKWESTERN RAILWAY COMPANY

JUNE 15 1977

MOTION TO DISMISS GRANTED

Complainant McAllister Brothers Inc has charged respondent the
Norfolk Western Railway Co with violations of sections 16 and 17 of

the Shipping Act 1916
McAllister a New York corporation operates tugboats engaged in

docking and undocking operations at the Port of Norfolk In charging
N W with violations of section 16 and 17 McAllister alleged that N W
either itself or through wholly owned subsidiaries operated marine
terminals at Norfolk and furnished wharfage dock warehouse or other

terminal facilities in connection with common carriers by water which

conduct made N W an other person subject to the Shipping Act 1916
and subject to the Commission s jurisdiction

In the operation of these terminal facilities N W was alleged to have
entered into an exclusive agreement with a tugboat operator for the

performance ofdocking and undocking services at those Norfolk facilities

and that the use ofN W terminals was conditioned on the assessment of

a charge by N W for tug services even though docking and undocking
would be performed by an operator other than the one under contract to

N W
McAllister alleges that this places him at decided disadvantage and

effectively precluded him from competing for tug business at N W

terminals i e carriers could only employ McAllister at severe penalty
double charges for tugboat services These alleged actions of N W were

said to be unduly prejudicial to McAllister in violation of section 16 First

and to constitute an unreasonable practice under section 17 of the

Shipping Act
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N W in its answer denied that it was an other person subject to the

Shipping Act and that it violated the Shipping Act

In answering the complaint N W clarified its terminal operations at

the Port of Norfolk N W itself operates coal piers at Norfolk and

through a wholly owned subsidiary it operates piers at Norfolk over

which merchandise other than coal are transferred to and from vessels
These are called by N W merchandise piers According to N W it

has not entered into any exclusive arrangement with a tug operator for

docking and undocking at any ofthe merchandise piers It has however

entered into such an arrangement for operations at the coal piersin fact

this practice goes back some 50 years Finally N W denies that it has

ever assessed or threatened to assess double charges for tug services at

its coal piers and argues that the exclusive tug arrangement is made
necessary by conditions existing at the coal piers and by competitive
circumstances

At the prehearing conference it began to appear that an evidentiary
hearing might not be necessary in thilt case A procedural schedule was

set up whereby after discovery wascompleted complainant would advise
me whether it wished to continue the proceeding In response to this

schedule counsel for complainant advised that McAllister did not intend
to pursue its complaint to the point of obtaining adjudication of its

substantive allegations McAllister did qowever wish to obtain an

adjudication on the record that the Commission does not have jurisdiction
over the activities described in McAllister s complaint To this end
McAllister N W were to enter into a stipulation and on the basis of

that stipulation N W was to file amotion todismiss the proceedings and
McAllister would not oppose the motion The stipulation and motion have

now been filed The stipulation is set for in full below

STIPULATION

Pursuant to Rule 100v of the Federal Maritime Commiasion s Rules of Practice and
Procedure 46 C F R 502 162 it is hereby stipulated by and between the Norfolk
Western Railway Conipany N W and McAllister Brothers Inc McAlIister that
the following statenients of factare accurate

IMcAllister is an operator of tugboats used for the docking and undocking of
vessels in Norfolk and other United States East Coast ports

2 The N Wowns and operates the Lamberts Point Coal Piers LPCP located at
Norfolk Virginia which is used to load coal transported over the Norfolk Western s

railroad system upon vessels for transportation to ports in the United States and foreign
countries

3 No commodity other than coal is loaded at LPCP and no commodities of any kind
are unloaded at LPCP

4 Lamberts Point Docks lricorporated a wholly owned subsidiary of the N W
operates merchandise piers at Norfolk which are utilized to load and unload general
merchandise cargo between N W railroad cars and vessels

5 No coal is loaded upon vessels at the merchandise pier
6 The vessels that call upon LPCP carry shiploads of coal and are engaged on the

20 F M C
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basis of a charter or contract of affreightment between the vessel owneror operator and
the purchaser or the seller of the coal

7 The vessels calling upon LPCP do not hold themselves out to carry coal for any

person other than the person that contracts for their services
8 The vessels calling upon LPCP do not solicit any cargo other than the coal

transported under contract they do not advertise a sailing schedule they do not publish
a tariff or the carriage of coal from Norfolk nor have they filed a tariff at the
Commission for such carriage

9 The N W has entered into an operating agreement dated February 10 1968 with
Coal Terminal Towing Corporation Coal Terminal to provide docking and undocking
assistance at LPCP

10 The Coal Terminal agreement does not apply to docking and undocking assistance
provided at the merchandise piers and there is no other agreement between the N W
or any of its subsidiaries and any other tugboat operator for the provision of docking
and undocking assistance at the N W s merchandise piers

On the basis of the foregoing facts N W moves to dismiss the

complaint for lack of jurisdiction in the Commission N W correctly
notes that McAllisters complaint turns upon the existence or application
of an exclusive agreement for tugboat operations at piers owned or

operated by N W or its subsidiary Since no such agreement exists at

any of the merchandise piers the complaint is concerned only with

operations at N W s coal piers LDCP
Since N W is not a common carrier by water Commission jurisdiction

ofN W is dependent upon the finding that N W is an other person
subject to the Shipping Act Such a person is defined as

any person not included in the term common carrier by water carrying on the
business of furnishing wharfage dock warehouse or other terminal facilities in

connection with a common carrier by water 46 V S C 801

A terminal operator is not an other person if the only vessels calling
at its piers are not common carriers New Orleans Steamship Ass n v

Bunge Corp 6 SRR 3361965 andAgreement No T 719 13 SRR 800
1973 See also Pall River Line Pier Inc v International Trading Corp

of Virginia 399 F 2d 413 1st Cir 1968 Thus if the vessels calling at

LPCP are not common carriers the Commission does not have jurisdic
tion ofMcAllister s complaint

Although the Shipping Act does not define the term common carrier

the Commission has consistently held that Congress intended the Shipping
Act to apply to common carriers at common law Carrier Status of
Containerships Inc 6 SRR 483 489 1965 Philip R Consolo v Grace

Line Inc 4 F M B 293 300 1953 Banana Distributors Inc v Grace

Line Inc 5 F M B 615 620 1959 and Galveston Chamber ofCom v

Saguenay Terminals Ltd 4 F M B 375 377 378 1954 The common

law definition of common carrier most frequently cited in Commission

precedent is the statement in The Wildenfels 161 F 864 866 2d Cir

1908 where the court said

According to all the authorities the essential characteristics of the common carrier

are that he holds himself out as such to the world that he undertakes generall and for

all persons indifferently to carry goods and deliver them for hire and that his public
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profession of his employment to be such that if he refuse without somejust ground to

carry goods for anyone in the course of his employment and for a reasonable and

customaryprice hewill be liable to an action

Another definition cited with almost equal frequency is

A common carrier is one who undertakes for hire to transport the goods of those who

may choose to employ him from place to place He is in genral bound to take the

goods of all who offer unless his complement for the trip is full or the goods be of such

a kind as to be liable to extraordinary danger or such as he is unaccustomed to convey

Propeller Niagra v Cords 62 U S 41 46 1858

At common law therefore a carrier is a common carrier if it holds itself

out to carry goods for anyone In adopting the common law definition the

Commission stated in Carrier Status of Containerships Inc supra at

489 that
The Commission has examined the indicia of common carrier at common law on

numerous occasions The most frequently mentioned characteristic is that a common

carrier by a course of conduct holds himself out to accept goods from whomever offered

to the extent of his ability to carry

The vessels calling at LPCP do not hold themselves out as common

carriers Rather the vessels carry coal under contract or charter only for

either the purchaser or the seller of the coal The vessels calling at LPCP
do not even hold themselves out to carry coal for all persons indifferently
They do not advertise a sailing schedule they have not published a tariff

for the carriage of coal nor have they tiled a tariff for such carriage at the

Commission No vessels other than the coal carriers call at LPCP

From the foregoing it is clear that the vessels calling at LPCP are not

common carriers and thus the N W does not provide terminal services
in connection with a common carrier by water The N W is not an

other person with respect to its operations at LPCP and consequently
the Commission does not have jurisdiction of LPCP s operations

Accordingly the complaint should be dismissed

5 JOHN E COGRAVE

Administrative Law Judge

20 F M C



20 F M C 67

FEDERAL MARITIME COMMISSION

DoCKET No 77 2

SUN COMPANY INCORPORATED

v

LYKES BROS STEAMSHIP COMPANY INCORPORATED

NOTICE OF ADOPfION OF INITIAL DECISION

July 13 1977

No exceptions having been filed to the initial decision of the Adminis
trative Law Judge in this proceeding served June 16 1977 and the
Commission having determined not to review same notice is hereby
given that the initial decision became the decision of the Commission on

July 13 1977

By the Commission

SEAL S JOSEPH C POLKING

Acting Secretary



FEDERAL MARITIME COMMISSION

No 77 2

SUN COMPANY INCORPORATED

v

LYKES BROS STEAMSHIP COMPANY INCORPORATBD

Through a combination of commodity misdescriptions and improper billing under a

Standard Contract Rate rather than an Industrial Contract Rate the complainant
was overcharged for a shipment of oil well drilling supplies Reparation awarded

J B Como Jr International Transportation Manager of complainant
corporation for Sun Company Inc complainant

Edward S Bagley ofTeniberry Carroll Yancey Farrell for Lykes
Bros Steams11ip Co Inc respondent

INITIAL DECISIONl OF THOMAS W REILLY
ADMINISTRATIVE LAW JUDGE

By complaint fIled February 17 1977 the Sun Co Inc Sun or the

complainant alleges that in violation of section 18b 3 of the Shipping
Act 1916 2 inapplicable rates were charged by the Lykes Bros Steamship
Co Inc Lykes the carrier or respondent on a shipment of oil well

drilling supplies ie 265 boxes ofdrilling mud compound 43 boxes of

caustic soda and 23 pallets of chemical products which was shipped
from New Orleans Louisiana to Antofagasta Chile in transit to Bolivia
The bill of lading was dated February 12 1975 however the shipment
did not anive in Antofagasta until March 7 1975 and payment of the

freight charges was made on March 10 1975 Total freight charges paid
amounted to 46 504 85 including bunker surcharge and tolls The

complainant alleges that after correcting for cargo misdescriptions and

applying the Industrial Contract Rate the proper aggregate freight charges
should have totalled 38 103 30

By consent of the parties and with the approval of the presiding officer
this proceeding has been conducted under the shortened procedure
provided in Rules 181 187 of the Commission s Rilles of Practice and

Procedure Subpart K 46 CFR 502 181 187
1 This decision became thedecision of the Commission July 13 1977
246U S C 817 b 3 j as amended

68 20 F M C



SUN CO V LYKES BROS 69

The facts figures and assertions are as set forth in Paragraphs I through
IV of the complaint and they are admitted 3 by the respondent except
for subparagraph III m wherein complainant claims that the respondent s

sole basis for declining to refund the overcharge was the six month
rule in the tariff 4 Respondent claims that due to the descriptions
submitted by complainant on the bill of lading and the complainant s
failure to include the required proprietary clause 5 for the Industrial
Contract Rate the respondent had no alternative but to charge the higher
rates assessed as required by the conference rules filed tariffs of the
Atlantic GulfWest Coast of South America Conference However
under the circumstances respondent has no objection to adjusting the
charges here involved and repaying the complainant the 8 40155
demanded in the complaint based on the cargo misdescription and
inappropriate contract rate if the Commission is satisfied that complain
ant has met the heavy burden ofproof required in such cases

DISCUSSION

A cursory reading of the complaint and attached documentation
generates an initial impression that the action is barred6 by the two year
statute of limitations 22 Shipping Act 1916 46 D S C 821 However
supplemental documentation including the check sent in payment of the
freight charge establishes that payment was actually made on or about
March 10 1975 thus bringing the claim well within the required two year
period 7

The carrier s six month rule in the tariff Tariff Item 7 b supra
note 4 is likewise ofno effect in barring this claim Kraft Foods v FMC
538 F 2d 445 1976 Polychrome Corp v Hamburg America Line 15
FM C 221 adopted by the Commission 15 EM C 220 1972

With regard to cargo misdescription past Commission policy and
judicial precedent have unquestionably declared that a shipper s misdes

cription ofcargo can still afford a basis for later reparation relief and that
in cases involving alleged overcharges under section 18 b 3 of the Act
the controlling test is what the complainant shipper actually shipped and
is not limited to how the cargo was described on the bill of lading Union
Carbide Inter America v Venezuela Line 17 F M C 181 182 1973

J The answer does not expressly use the term admit however rather than strike this form of answer as

constituting an improper pleading thus exalting form over substance I find the phrase We are in basic agreement
with the facts and contentions in Paragraphs I thru IV to be the legal equivalent of We admit

4 Tariff Item 7 b requires all claims forovercharge to be submitted to the carrier within sixmonths after shipment
S The missing proprietary cargo clause was supplied later by sworn affidavit dated December 28 1976 copy

a1tacl1dto complaint
S Bill of lading is dated February 12 1975 complaint was filed received at the FMC on February 17 1977
7 Section 22 Shipping Act 1916 provides that reparation claims must be filed within two yearsafter the cause of

action accrued See also 46 CFR 502 63 By judicial decision and Commission rulings the two year period starts

either upon delivery of the cargo to the carrier orupon payment of the freight charges whichever is later Southern

Pacific v Darnell Taenzer Lumber Co 245 U S 531 534 1918 Commercial Solvents Corp v Moore McCormack

Lines Inc 16 SRR 1631 1632 fn 3 Jan 4 1977

20 F M C



70 FEDERAL MARITIME COMMISSION

Abbott Laboratories v Moore McCormack Lines Inc 17 F M C 191

192 1973 Western Publishing Co v Hapag Lloyd A G 13 SRR 16 17

1973 With regard to ashipper being charged a higher rate when he is

already entitled to be assessed under a special contract rate section

18b 3 also makes it abundantly clear that a carrier is strictly bound to

adhere to the terms of the tariff as ftled This mandate applies not only
to the rates published therein but to the various terms rules regulations
and conditions included within that tariff which are as much apart ofthe

tariff as are the rates themselves Kraft Foods v Moore McCormack

Lines 17 F M C 320 322 1974 rev d on other grds 538 F 2d 445 see

also Louisville Nashville Ry v Maxwell 237 U S 94 1915 Boston

Maine RR v Hooker 233 U S 97 112 1914

Incargo misdescription cases where the shipment has left the custody
of the carrier and the carrier is thus prevented from personally verifyiq
the complainant shipper s new description the Commission has held

that the complainant has a heavy burden ofproof and must establish

with reasonable certainty and definiteness the validity of the claim

Western Publishing Co v Hapag Lloyd A G 13 SRR 16 17 1973
Johnson Johnson Inti v Venezuelan Lines 16 F M C 87 94 1973

Colgate Palmolive Peet v United Fruit Co 11 SRR 979 981 1970 It is

usually the case as it is here that the carrier in classifyiI il and rating a

shipment must look to the information supplied him by the shipper or

freight forwarder Accordingly we cannot Cault the carrier for relying
on descriptions set forth on the subject bill of lading However in

determining whether reparation should be awarded in a given case I e

whether section 18 b 3 has been violated vis a vis the fded tariffs a

tariff is a tariff and the controlling test is finally what the complainant
shipper can prove wasactually shipped 8

In applying the foregoiIl8 principles to the facts of the instant case 1

find that the respondent is acommon carrier engaged in transportation by
water from ports in the United States to ports in Chile and as such is

subject to the provisions of the Shipping Act 1916 as amended that

respondent is a member of the Atlantic GulfWest Coast of South
America Conference S B SA 12 Freight Tariff FMC land as such

member is required to charge freight rates in accordance with such filed
tariff that under bill of lading dated February 12 1975 the respondent
transported aboard its vessel Stella Lykes from New Orleans to Antofa

gasta Chile the commodities described in the first paragraph of this

decision and that the respondent charged and the complainant paid
aggregate freight charges totalling 46 504 85 including bunker surcharge
and tolls

The complainant freely admits that its foreign freight forwarler

Neither mistake inadvertence contrary intention of the parties hardship nor principles of equity permit a

deviation from the rates rules and reaulations in the carrier s filed tariff KrQtFoods v Moore McCormlck Lines

17 F M C 320 323 fn 4 1974 Louisville Nashville Ry v Maxwell 237 U S 94 1915 Unioll Carhi 11 II l l

America v Venezuelan Line 17 F M C 181 182 1973
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incorrectly described the shipment for rating purposes ie the bill of

lading description for drilling mud compounds should have indicated value
per freight ton some products were described by trade names and a

proprietary clause required by tariff rules 9 for the activation of the
Industrial Contract Rate was inadvertently omitted

The complainant qualifies for the Industrial Contract Rates by virtue
ofContract No 514 in effect with the Conference since January 30 1975
and the missing proprietary clause was submitted with sworn affidavit on

December 28 1976 Accordingly Ifind that the complainant was entitled
to have its shipment rated on the basis ofthe Industrial Contract Rates
in the f1led tariff and its total freight charges must be adjusted downward
to reflect that rate basis See also Cities Service Inti Inc v Lykes Bros
16 SRR 847 1976

The complainant s freight forwarder also mistakenly used the trade
names Bit Lube Drilling Detergent and Pipe Lax in the

descriptions on the bill of lading thus resulting in the respondent rating
all such items as Cargo N O S a higher freight rate category than
was appropriate due to the carrier s reliance on Tariff Item 2 r which

allowed this procedure in just such circumstances However such trade
name rules govern the rating of cargo by carriers only at the time of

shipment and cannot be invoked as abar to a later showing in a proper

proceeding before the Commission as to the exact nature of the

commodity shipped Carborundum Co v Royal Netherlands Steamship
Co 16 SRR 1634 1637 38 Jan 5 1977 Furthermore rules of tariff

construction also require that the more specific of two possible applicable
tariff items must apply Corn Products Co v Hamburg Amerika Lines

10 F M C 388 1967

Relying on the shipper s description on the bill of lading the carrier

assessed the following charges on the subject shipment

265 boxes drilling mud compounds 708 000 pounds 16 727 cubic feet 35 754
based on 1012000 pounds per 12th revised page 154

43 boxes caustic soda 81 450 pounds 2 082 cubic feet 2 416 96 based on 59 25
2000 pounds per 34th revised page 123

23 pallets chemical products bit lube drilling detergent pipe lax rated as Cargo
N O S 43 075 pounds 1 193 cubic feet 4 58559 based on 153 75 40 cubic feet
per 5th revised page 149

The bunker surcharge and tolls bring the total aggregate freight charge
to 46 504 85 Although the tolls remain the same the bunker surcharge
amount changes when the shipment is assessed according to the revised

cargo descriptions thus applying the Industrial Contract Rates and the

new descriptions the revised freight charges would be as follows

Tariff Item 1050 page 218 conference tariff referred to above text

20 F M C



Tariff Page Item

FEDERALMARITIME COMMISSION

Commodity

72

10th rev p 40 140

8th rev p 218 1050

6th rev p 217 1050
1st rev p 192 15 8th

rev p 212
7th rev p 215 1050

7th rev p 215 1050

7th rev p 215 1050

7th rev p 215 1050

7th rev p 215 1050

7th rev p 215 1050

7th rev p 215 1050

7th rev p 215 1050

Maeogel as Bentonite 415 900 at

70 7512000

Less 5

14 71246
735 62

Caustic Soda 81 450 at 52 75 2000
Aluminum Stearate 54 eft at 76 00 40

eft
Spersene as DrilJilll Mud Compound

Value over 500 but not over 700

2000 162 900 at 95 50 2000

Resinex as Drilling Mud Compound
Value over 1000 2000 70 00 at

129 25 2000

Mageophas as Drilling Mud Com

pound Value over 700 but not over

1000 2000 20 990 at 112 25 2000
Stab ii Hole as Drillinll Mud Com

polnd Value OVllr 300 but not over

500 2000 13 550 at 85 50 2000

Kwik Seal Medium Fine as Drilling
Mud Compound ValUII over 700 but

not over 1000 2000 23 300 at
112 25 2000

Bit Lube as Driling Mud Cllmpound
Value over 1000 2000 26 850 at

129 25 2000
Drilling Detllrllent as Drilling Mud

Compound Value over 1000 2000

13 675 at 129025 2000

Pipe Lax as DrUlingMud COlllpound
Value over 1000 2000 2 550 at

129 25 2000
Ocean Freight Total

Bunker Surcharge
54 eft at 8 25 40 eft
831 575 at 8 25 2000
Tolls

Total

Thecomplaint specifies 9th rev but this Is an obvious tyographical error

After correction of minor computational errors incomplaint

Freight
Charges

13 976 84
2 148 24

102 60

7 77848

4 556 06

1 178 06

579 26

1 307 71

1 735 18

883 75

164 79

34 410 97

1JJ4
3 430 25

249 76

38 102 12

As can be seen from the above list the eight items from Spersene
down to Pipe Lax have all been treated as simply different forms of

drilling mud compound The respondent carrier was not provided with

a statement of value for drilling mud compounds nor was value

indicated on the bill of lading The carrier therefore arbitrarily rated

drilling mud compounds at actual value not over 300 per freight ton

but not exceeding 500 per freight ton Complainant shipper maintains
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that fourlO of such items should have been rated at actual value over
1 000 per freight ton as required by tariff page 8 item 2 h to which

class rates for drilling mud compounds are made subject As indicated
in the above list the other four 11 drilling mud items should have
varying minimum values of over 300 over 500 and over 700 as

appropriate Documentation attached to the complaint establishes that
the eight items referred to above should more properly have been
classified as drilling mud compounds although the carrier s confusion
on the point is understandable As admitted in the complaint drilling
mud compounds and drilling mud additives are elusive terms Other
than for transportation rating purposes the petroleum industry considers
the two terms synonymous There is however a specific description
published in the tariff for oil well drilling muds tariff page 215 item

1050 and the Customs Export Schedule B provides a description for
drilling mud under the subcategory clays and other refractory min
erals The confusion is compounded by the fact that drilling mud does
not really exist as such until the materials making it are mixed at the
job site thus the term drilling mud is somewhat of a fiction when
used for cargo rating or Customs export purposes Accordingly it
seems that the term drilling mud compounds for commodity rating
purposes can only be applied to those products which become a

composite part of the compound at the oil well drilling site Otherwise
there can be no single commodity item which could ever come under
this specifically named item in the tariff Of course this would still
exclude any component product for which there is already amore specific
de cription and freight rate in the filed tariff

CONCLUSIONS

I find that the complainant shipper has sustained its heavy burden of
proof with regard to the alleged cargo misdescription and has established
with reasonable certainty and definiteness the validity of its claim Ialso
find as mentioned earlier that the complainant was entitled to have its

shipment rated on the basis of the Industrial Contract Rates By
application of these revisions to the original charges assessed by the
carrier I find that section 18 b 3 of the Act was violated to the extent
that the freight charges exceeded the revised amount calculated in the
Complaint repeated supra totalling 38 102 12 after correction ofminor

computational errors

The complainant was overcharged 8402 73 and reparation is awarded
in that amount Because of the confusion caused by the complainant s

improper description in the bill of lading and the complainant s own

failure to submit the required proprietary clause at that time no interest
is awarded Respondent will make repayment to the complainant within

10 Resinex Bit Lube Drilling Detergent and Pipe Lax
IISpersene Magcophll Stabil Hole and Kwik Seal
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thirty 30 days from the issue date of this decision or in such time as the
Commission may later direct

S THOMAS W REILLY

Administrative Law Judge
WASHINGTON D C

June 16 1977
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SPECIAL DOCKET No 512

CORNING GLASS WORKS

v

NORTH ATLANTIC CONTINENTAL FREIGHT CONFERENCE

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER
PERMITTING REFUND OF CHARGES

July 13 1977

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the
Commission on July 13 1977

It is Ordered That applicant is authorized to refund 3 165 00 of the

charges previously assessed Philips Gloelampen fabrieken
It is further Ordered That applicant shall publish promptly in its

appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket 512 that effective September 20 1976 for purposes of
refund or waiver of freight charges on any shipments which may have been shipped
during the period from September 20 1976 through September 29 1976 the service one

rate on Lamps Semi Finished Sealed Beam other than Autominimum 800 cft per
container is 52 75 WM subject to all applicable rules regulations terms and conditions
of said rate and this tariff

It is further Ordered That refund of the charges shall be effectuated

within 30 days of service of this notice and applicant shall within five

days thereafter notify the Commission of the date and manner of

effectuating the refund

By the Commission

SEAL S JOSEPH C POLKING

Acting Secretary
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SPECIAL DoCKET No 512

CORNING GLASS WORKS

v

NORTH ATLANTIC CONTINENTAL FREIGHT CONFERENCE

Application granted

INITIAL DECISION OF THOMAS W REILLY

ADMINISTRATIVE LAW JUOOE

Pursuant to section 18 b 3 2 of the Shipping Act 1916 as amended by
P L 90298 and Rule 92 of the Commission s Rules of Practice and
Procedure 46 CFR 502 92 the North Atlantic Continental Freight
Conference the Conference or Applicant has applied for permission to

refund a portion of the freight charges on a shipment of lamps whi h
moved from Baltimore Maryland to Amsterdam The Netherlands
under Atlantic Container Line bill of lading dated September 22 1976
The application was f1ed March 17 1977

The subject shipment moved under North Atlantic Continental Freight
NACF Conference Tariff No 29 FMC4 12th revised page 250 item

8124316 565 effective September 20 1976 Lamps semi finished sealed

beam other than auto The aggregate weight of the shipment was

95 370 pounds and measured 1551 cubic feet The rate applicable at time
of shipment was 52 75 per long ton or 40 cubic feet whichever is greater
W M and with a minimum of 1600 cubic feet per container The rate

sought to be applied is the same 52 75 W M but with a minimum ofBOO

cubic feet per container Each of the three containers here involved had

less than 800 cubic feet per container This latter rate with the reduced
minimum was pursuant to prior negotiation and was reflected in NACF
Conference Tariff No 29 FMC 4 13th revised page 250 item

8124316 555 effective September 29 1976
Aggregate freight charges payable pursuant to the rate applicable at

time of shipment amounted to 6 330 Aggregate freight charges at the

rate sought to be applied amount to 3 165 The difference sought to be

1 This decision became the decision or the Commission July 13 1977

246 V S C 8J7 as amended
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refunded is 3 165 The applicant is not aware ofany other shipment of
the same commodity which moved via Atlantic Container Line or the
same conference NACF during the same time period at the rates
involved in this shipment

The Applicant offers the following as grounds for granting the applica
tion

We omitted to note in complainant s application to the Conference for waiver of
September 20 1976 general rate increase a request to also reduce minimum requirement
to 800 eft per container in order to cover movements in 20 ft containers When
complainant was advised of rate action by the Conference the omission was pointed
out to conference chairman and promptly handled at next NACFC meeting as evidenced
by change shown on 13th rev page 250 which was eff September 29 1976 By this time
the shipment herein referred to had been transported

Section 18 b 3 of the Shipping Act 1916 46 USC 817 as amended by
Public Law 90298 and Rule 92 a Special Docket Applications Rules
ofPractice and Procedure 46 CFR 502 92 a set forth the applicable law
and regulation The pertinent portion of 18 b 3 provides that

The Commission may in its discretion and for good cause shown permit a

common carrier by water in foreign commerce to refund a portion of freight charges
collected from a shipper or waive the collection of a portion of the charges from a

shipper where it appears that there is an error in a tariff of a clerical or administrative
nature or an error due to an inadvertence in failing to file a new tariff and that such
refund or waiver will not result in discrimination among shippers Provided further That
the common carrier has prior to applying to make refund filed a new tariffwith the

Commission which sets forth the rate on which such refund or waiver would be
based and Application for refund or waiver must be filed with the Commission
within 180 days from the date of shipment 3

The clerical and administrative error recited in the subject application is
of the type within the intended scope of coverage of section 18 b 3 of
the Act and section 502 92 of the Commission s Rules ofPractice and
Procedure

Although the nominal complainant in this proceeding is the shipper
Corning Glass Works the documentary evidence discloses that the freight
charge on this Freight Collect shipment was paid by Incotrans as

agent for the consignee Philips Gloelampen fabrieken of Einhoven The
Netherlands Accordingly any refund of freight charges must go to
Incotrans for the benefit of Philips Gloelampen fabrieken the party that

ultimately bore the freight charges
Therefore upon consideration of the documents presented by the

Applicant it is found that

1 There was an error in a tariff of a clerical or administrative nature

resulting in the inadvertent failure to timely file the new rate new

minimum for shipments of the subject commodity as had been promised
the shipper

For other provisions and requirements see l8b 3 and 502 92 of the Commission s Rules of Practice and

Procedure 46 CFR 502 92 a c
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2 Such a refund of a portion of the freight charges will not result in
discrimination among shippers

3 Prior to applying for authority to refund a portion of the freight
charges the Applicant filed a new tariff which set forth the rate on which

such refund would be based
4 The application was filed within 180 days from the date of the subject

shipment
Accordingly permission is granted to Atlantic Container Line to refund

a portion of the freight charges specifically the amount of 3 165 An

appropriate notice will be published in the tariff of the North Atlantic

Continental Freight Conference

S THOMAS W REILLY

Administrative Law Judge
WASHINOTON D C
June 20 1977

i
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DOCKET No 778

HAWAIIAN MARINE LINES INC PROPORTIONAL RATES ON LUMBER

BETWEEN OREGON AND HAWAII

ORDER OF DISCONTINUANCE

July 22 1977

The tariff matter subject ofthis investigation has been cancelled

effective June 30 1977 Accordingly no further purpose would be served

by continuation of this investigation and the proceeding is hereby
discontinued

By the Commission

SEAL S JOSEPH C POLKING

Acting Secretary
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TITLE 4CSHIPPING

Chapter IV Federal Maritime Commission

DOCKET 77 24 GENERAL ORDER 37

SUBCHAPfER BREGULATIONS AFFECTING MARITIME
CARRIERS AND RELATED ACTIVITIES

Part 543 Financial Responsibility for Oil Pollution Alaska Pipeline

July 26 2977

Federal Maritime Commission
Final Rule

The Federal Maritime Commission hereby issues regu
lations which will enable vessel operators to comply
with subsection c of section 204 of the Trans Alaska

Pipeline Authorization Act That subsection makes the

owners and operators of vessels which carry oil which
has been transported through the trans Alaska pipeline
jointly severally and strictly liable for damages result

ing from the discharge ofoil from such vessels That

subsection further requires that financial responsibility
for 14 million be demonstrated before such oil may be

loaded aboard a vessel This rule is to provide the

manner by which that financial responsibility can be

demonstrated to the Federal Maritime Commission and
to provide for the issuance of Certificates attesting to

that demonstration
EFFECTIVE DATE This rule is effective upon publication in the

Federal Register
FOR FURTHER INFORMATION CONTACT

Leroy F Fuller Director
Bureau of Certification and Licensing

Federal Maritime Commission
1100 L Street N W

Washington D C 20573
202 523 5840

SUPPLEMENTARY INFORMATION

AGENCY

ACTION

SUMMARY
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By publication in the Federal Register of June 15 1977 the Commis

sion proposed to promulgate a new Part 543 of Title 46 of the Code of

Federal Regulations implementing the financial responsibility provisions
of the Trans Alaska Pipeline Authorization Act the Act Comments from

the public were invited with respect to those proposed rules Because the
Commission was informed that oil from the North Slope ofAlaska was to

be pumped through the pipeline commencing in June of 1977 with the

loading of that oil aboard vessels at Valdez Alaska to commence in late

July or early August of 1977 the Commission provided that comments

were to be fIled on or before July 5 1977 Upon the request of the Water

Quality Insurance Syndicate which asserted that it is the leading pollution
liability insurer in the United States the deadline for the submission of

comments was extended to July 8 1977

Comments with respect to the proposed rules were received from 1
Atlantic Richfield Company Arco 2 Exxon Company U S A 3 the
Standard Oil Company Sohio 4 International Ocean Transport Corpo
ration International 5 the International Group ofMutual Shipowners
Protection and Indemnity Associations and the International Tanker

Indemnity Association Limited Group 6 the Water Quality Insurance

Syndicate Syndicate 7 the United States Department of the Interior
and 8 the State ofAlaska The comments fall into two main categories
those dealing with procedural matters and those dealing with the

substance of the regulations
In the first category Exxon and Sohio informed the Commission that

they intend to load oil at Valdez Alaska on July 28 and July 15

respectively and requested a waiver of the requirement that applications
for certificates be filed 45 days in advance of the loading date 1

International asserted that a new certificate for liability under the Act is

an unnecessary duplication of certificates that the Commission should

not require that the original of the certificate be carried aboard the vessel

but that it be maintained at the home office ofthe certificant with acopy

aboard the vessel and that the requirement that the certificates be

renewed every two years is an unnecessary burden upon the certificants

The State of Alaska urged that underwriters should be specifically
amenable to suit in Alaska British Columbia and the three states

adjacent to the Pacific Ocean that the Commission s insurance form and

guaranty form should explicitly provide that the termination of insurance

or guaranty does not affect the liability of the insurer or guarantor for

incidents occurring prior to the date oftermination and that the insurance

form appended to the proposed rules should be made the policy of

insurance issued by the insurer to the vessel operator instead of it being
only a representation to the Commission that there is such insurance in

force

In the second category several commentators urged the Commission

I Due to the recent disruption of the operation of the pipeline Sohia s loading has beendelayed until July 26 1977
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to require that in addition to those vessels actually loading oil at the

terminal facilities of the pipeline at Valdez Alaska any vessels carrying
such oil whether by transshipment lighterage or other reason prior to

the time that the oil is first brought ashore at aport under the jurisdiction
of the United States also be required to evidence their financial

responsibility in accordance with these regulations Several commentators

also urged that the United States and the Trans Alaska Pipeline Liability
Fund should be the only ones afforded the right of direct action against
underwriters thereby denying any other potential claimant the right of

direct action The Group would go further and would permit the right of
direct action only if the underwriter Ithall have the same defenses in an

action brought by aclaimant allainst the underwriter as the underwriter
would have in an action brought by the assured against the underwriter
such as the defense of wilful misconduct on the part of the vessel

operator Areo asserted that the quick assets test for a self insurer
found in section 543 6a 3 ofthe proposed rulesis impossible for it or

any other oil company to meet The Group echoed that sentiment but the
State of Alaska favored the quick Ilssets test The Water Quality
Insurance Syndicate which is comprised of 28 insurance companies
selling marine insurance in the United States stated that it will not

provide insurance to cover the liabilities imposed by the Act but asserted
that the Act does not permit a direct action by a claimant against an

underwriter
The most extensive comments were provided by the Group The

International Group of Mutual Shipowners Protection and Indemnity
Associations is comprised of 16 mutual protection and indemnity associa
tions which are each comprised of several shipowning companies By
means of assessments upon each member insurance is provided to each
member The risks of the Group are further underwritten by the

underwriters at Uoyds The International Tanker Indemnity Association
Limited ITIA is the insurance aim of the Tanker Owners VoluntarY
Agr ementConcerning Liability for Oil Pollution TOVALOP As its
name implies TOVALOP is an association of companies owning oil
tankers which among other purposes was constituted to provide
insurance to its members cove g the risk of liability for oil pollution
The underwriters at Lloyds also provide excess insurance to ITIA

In addition to some comments already mentioned above the Group
asserted that the liability of an operator of an insurer for both Federal
Water Pollution Control Act FWPCA liability and Trans Alaska Pipeline
Authorization Act liability does not exceed 14 million in the aggregate
The Group wished to indicate its insurance of aparticular vessel by the
issuance of an addendum or amendment to the Commission s existing
insurance form FMC225 which deals with the insurance of the liability
of vessels under the FWPCA 46 C F R 542 The Group also wished to

change the definition of operator so as to expressly include therein an

owner and any owner pro hac vice even if not technically a demise
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charterer Lastly the Group asserted that the insurer should be permitted
to cancel its insurance upon 30 days notice to the Commission

Oil is currently flowing through the trans Alaska pipeline enroute to the
port ofValdez Alaska The Commission is informed that within the next
week the oil will have reached the port ready for loading aboard vessels
for transportation to other places in the United States Vessels are not

permitted to load oil unless the owner or operator of that vessel has
established its financial responsibility to meet its liability under the Act
These regulations provide the methods by which that financial responsi
bility may be established and for the issuance of certificates attesting to
that financial responsibility Without those certificates the oil may not be
loaded aboard the vessels at Valdez Consequently the Commission finds
that in order not to delay the transportation of oil from Alaska to other
parts of the United States the public interest requires that these nues be
made effective immediately upon their publication in the Federal Register
and hereby does so provide

The broad purposes of the Trans Alaska Pipeline Authorization Act as

gleaned from its text and legislative history are to provide for the
construction of the trans Alaska pipeline without further environmental
challenge to extract the petroleum located in the reserves of the North
Slope of Alaska so as to make available that petroleum to meet the
energy needs of the United States to protect the environment property
and persons from injury resulting from the extraction and movement of
that petroleum including injury resulting from its ocean transportation
and to provide for the repair of or compensation for any injury sustained
as a result ofthat extraction and transportation

The purpose of these regulations is to assure that adequate funds will
be available within reach of the courts of the United States to pay all

persons suffering injury as the result of oil pollution occasioned by the

transportation ofNorth Slope oil to other parts of the United States The
term persons is intended to refer to any individual or entity permitted
to make a claim under the provisions of the Act These regulations are

designed to provide the maximum protection to the public without being
unduly burdensome Any ambiguity in these regulations should be
resolved in a manner most likely to provide the maximum protection to
the public

There follows hereafter a section by section analysis of these final
rules The comments received with regard to the proposed rules are

discussed in connection with the sections of the rules to which they are

applicable
Section 543 1 Scope The proposed rules required demonstration of

fmancial responsibility only with respect to vessels which actually load oil
at terminal facilities of the trans Alaska pipeline Comments urged that
the requirement to demonstrate financial responsibility be extended to the
operators ofall vessels whether or not actually loading oil at the terminal
facilities of the pipeline if those vessels carry North Slope oil during any
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segment of the journey between the terminal facilities of the pipeline and

the point where that North Slope oil is first brought ashore at a port
under the jurisdiction of the United States Paragraph 1 of subsection c

of section 204 ofthe Act provides
Notwithstanding the provisions of any other law if oil that has been transported

through the trans Alaska pipeline is loaded on a vessel at the terminal facilities of the

pipeline the ownerand operator of the vessel Gointly d severally shall be strictly
liable without rellard to fault for all damalles sustainedby any person or entity as

the result of discharges of oilfrom such vessel Emphasis supplied

Thus the first paragraph of the subsection clearly indicates that the

owner and operator of the vessel which actually loads oil at the terminal

facilities of the pipeline are liable for the discharges of oil from that

vessel but would appear to exclude any on carrying vessel from that

strict liability
However the seventh paragraph of the subsection provides that

s trict liability under this subsection shall cease when the oil has first

been brought ashore at a port under the jurisdiction of the United States

Thus that seventh paragraph casts doubt whether the first paragraph of

the subsection was intended to apply only to the vessel originally loading
the oil for if strict liability does not cease until the oil has been first

brought ashore and if the oil is transshipped from the vessel which

loaded it in Alaska to another vessel for on carriage to a U S port the

strict liability does not cease but the vessel which loaded it in Alaska can

no longer discharge that oil and consequently cannot be liable for a

discharge
It could be argued that the Congress determined that the greatest risk

was to be found in vessels which actually loaded the oil in Alaska and
that discharges from only those vessels were to be protected by the Act

leaving the liability for discharges from any on carrying vessel to be

determined under other applicable laws including the Federal Water

Pollution Control Act and the several state statutes imposing liability for

oil pollution The report of the Committee of Conference wherein the

differences between the House and Senate versions of the Act were

resolved contains language supporting an interpretation that the Act is
limited to vessels which originally load the oil in Alaska 2 There the

conferees stated that

It is expected that tankers as large as 250 000 deadweight tons will transport North

Slope crude to ports on the West Coast of the United States and elsewhere Oil

discharges from vessels of this si could result in extremely high damages to property
and natural resources including fisheries and amenities especially if the mishap
occurred close to a populated shoreline area

The Conferees concluded that existing maritime law would not provide adequate

compensation to all victims including residents of Canada in the event of the kind of

catastrophe which might occur Emphasis supplied

2 Conference Report H R Rep No 93624 93d
Cona
It Sess 1973
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Conference Report p 28 Thus it can be argued that the Congress
anticipating that supertankers would be loading the oil in Alaska sought
to protect against discharges from those large vessels and not from the
smaller vessels which might be involved in the on carriage of the oil

However it can also be argued that the Congress intended that any
vessel carrying North Slope crude should be subjected to the strict

liability imposed by the Act It can be argued as the Department of the
Interior does argue that the specific language in paragraph 7 of
subsection c of section 204 of the Act dealing with the cessation of
strict liability should govern the more general imposition of liability
contained in paragraph I of that subsection Language can also be found
in the Conference Report to support that interpretation Thus the
Conference Report stated that s ubsection c imposes on the owner or

operator ofa vessel that is loaded with any oil from the trans Alaska

pipeline strict liability without regard to fault for damages sustained by
any person as the result ofdischarges ofoil from such vessel Emphasis
supplied Conference Report p 24 Again the Conference Report states
that s ection 204 c provides for vessels that transport North Slope oil
in the coastal trade liability standards that are much stricter than those
that apply to vessels that transport other oil in the coastal or foreign
trade Emphasis supplied Conference Report p 28 Lastly the
conferees stated c onsequently the Conferees established a rule of
strict liability for damages from discharges of the oil transported through
the trans Alaska Pipeline up to 100 000 000 Emphasis supplied
Conference Report p 28

The Department of the Interior in its comments to the Commission

regarding the proposed rules stated that it is the agency charged with the
implementation and interpretation of the Act and that it interpreted the
Act so as to impose strict liability upon all vessels engaged in any

segment of the transportation of North Slope oil until such time as that
oil is first brought ashore at a port under the jurisdiction of the United
States The Department of the Interior in its rules implementing the Act

provided that strict liability applied to all such vessels 43 C F R 29 7
When the broad purposes of the Act are considered to wit to push

ahead with the construction and operation of the trans Alaska pipeline
without permitting further environmental challenge and to provide
compensation for injuries sustained as a result of the production and

transportation of Alaskan oil and in view of the position taken by the

Department of the Interior in its final rules regarding this subject the
Commission concludes that the sounder interpretation of the Act is that
its financial responsibility provisions apply to all vessels engaged in any

segment of the transportation of trans Alaska pipeline oil between the
terminal facilities of the pipeline and the port under the jurisdiction of the
United States where that oil is first brought ashore

Accordingly the Commission intends these regulations to apply to any
vessel which has on board oil which has been transported through the
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trans Alaska pipeline at any time between the time the oil is originally
loaded at the terminal facilities of the trans Alaska pi line and the time it

is first broullht ashore at a Port under the jurisdictional United States

regardless of the purpose for whiGh the oil is aboard the vessel These

rules shall apply to vessels which originally load the oil in Alaska as well

as to those vessels which receive such oil from any sourc and for any

purpose until such time as it is first brought ashore at aport under the

jurisdiction of the United States By the words brought ashore the

Commission means that point where the oil is physically located on or

above dry land inland of the mean high tide mark and at rest in such

manner as to preclude the movement of the oil seaward again without the

intervention of an intentional act by some person

Section 543 2 Definitions Most of the definitions contained in this

section are self explanatory The definition of oil 543 2 h is to be given
an expansive meaning The definition ofoperator 543 2 i as it appeared
in the proposed rules was as follows

Operator or Vessel Operator means any person including a demise charterer who

conducts or who is responsible for the operation of a vessel

The Group requested that the definition be amended so aft to expressly
include within its terms an owner of a vessel and any owner pro hac

vice whether or not technically a demise charterer The Commission has

not amended the definition in precisely the manner requested by the

Group Any person who conducts or who is responsible for the operation
ofavessel is an operator within the meaning ofthe rule The Commission
has in these final rules made express reference to an owner or demise

charterer to make it clear that he is to be considered as the operator only
if he is the person who conducts or is responsible for the operation of a

vessel In other words so long as the person operates the vessel or is

responsible for its operation the person is an operator within the

definition whether or not the person is the titled owner of the vessel a

demise charterer of the vessel any other owner pro hac vice of the

vessel or any other class of person This definition of operator ties in

with the reference in paragraph g of section 5434 wherein it is stated
that only an operator of a vessel may apply for a certificate The
Commission intends to exclude from participation in this certification

program persons who do not actually operate a vessel and who are not

responsible for its operation
Section 543 3 General The provisions of this section have been

substantially expanded in these final rules The expansion is in line with

and necessitated by the expanded scope of the rules By this section the

Commission intends to prohibit any vessel to receive oil that has been

transported through the trans Alaska pipeline prior to the time that oil is

first brought ashore at a port under the jurisdiction of the United States

unless the vessel actually has on board the original copy of the certificate

required by the rules and can produce that certificate to enforcement
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officials upon demand Thus the section applies to the original loading of
that oil in Alaska the subsequent loading of that oil at any other place
the transportation of that oil the transfer of that oil from one vessel to
another and merely having the oil on board a vessel whether or not the
vessel is transporting the oil or merely storing it

In paragraph b of section 543 3 the Commission makes reference to

Deepwater Port That term is not intended to refer to any port with a

deep harbor but only to a facility within the scope of the Deepwater Port
Act of 1974 Public Law 93627 as defined in paragraph 10 of section 3
ofthat Act

Section 5434 Certificates How Obtained In this section the Commis
sion sets forth the procedure which persons shall follow in order to obtain
an initial certificate or a renewal certificate The applications may be fIled

only with the Commission in Washington D C but the appropriate
forms may be obtained at any of the Commission s offices The rules

require that the application be completely filled in Applications with
blank spaces will not be accepted for fIling In line with section 543 9
Fees paragraph c ofsection 5434requires only that the application and
the evidence of financial responsibility be filed at least 45 days prior to
the date upon which the vessel to be certificated will need the certificate 3

Fees may be paid at any time but certificates will not be issued until the

required fees have been paid Because an individual may bind himself
and a partner may bind a partnership and an officer ofa corporation may
bind the corporation the Commission does not require any additional

authority to be shown if such a person signs the application However if

anyone else signs the application the application must be accompanied
with documentation of the authority of the signer to sign the application
which documentation must itself be signed by a person authorized to
confer the authority

Only persons who actually conduct or are responsible for the operation
ofa vessel may apply for a certificate Owners of vessels may apply for a

certificate but only if the owner also operates the vessel

The procedure for obtaining a renewal certificate has been moved from
section 543 7 Certificates Issuance to this section 5434 The Commis
sion will not accept requests for renewal certificates which are fIled more

than 60 days prior to the expiration date of the existing certificate

J Because there is insufficient time between the promulgation of these final rules and the date upon which trans

Alaska pipeline oil will be available for loading at Valdez Alaska for vessel operators to file application fOf

certificates in accordance with the time requirements of section 543 4c ofthese rules and because that lack of time

was not caused by those operators and because one of the purposes of the Act is to expedite the movement of oil

from the North Slope of Alaska to other parts of the United States the Commission finds that the public interest

requires that the time period set forth in section 543 4 c of the rules be waived Accordingly that paragraph is

waived to the extent necessary to permit operators of vessels which are to load oil on orbefore September 5 1977 to

file an application for certificates covering those vessels any time during the months of July and August 1977 but in

any event prior to the loading of oil aboard those vessels This special waiver ofthe 45 day filing requirement is not

to be construed as a waiver of any of the other requirements in section 543 3 of the rules Thus the fact that an

application may be filed less than 45 days prior to the anticipated loading date does not mean that it will be possible
for the Commission to issue certificates in time to permit the vessel to load as anticipated Accordingly operators arc

urged to file theirapplications forcertificates as soon as possible
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However requests for renewal certificates must be fIled no later than 45

days before the expiration date of the existing certificate Failure to

comply with those time periods might well result in the existing certificate

expiring prior to the date a renewal certificate is issued The request for a

renewal certificate must be complete at the time it is filed with the

Commission That is all information required by the rule must be in the

request at the time it is tiled with the Commission For the purposes of

this rule a request shall not be considered to have been tiled unless it is

complete
All applicants and certificants have a continuing duty to keep the

Commission informed of any change in facts having a bearing upon

financial responsibility of the applicant or certificant In the case of

applicants that duty is specified in paragraph i of section 5434 That

paragraph applies to both initial and renewal applications It is the

Commission s intention that the Commission shall be informed of any

change in the facts contained in the application or supporting documenta
tion whether favorable or unfavorable to the applicant before the

Commission issues the certificate for which application has been made

Thus the applicant should not wait the five days technically permitted by
the rule hoping that a certificate will be issued in the interim for if such
a certificate is issued it might well be revoked immediately thereafter
Further if the applicants shall fail to notify the Commission of the change
within the five days the Commission might well deny the application for
the certificate The denial would proceed pursuant to subparagraph 3 of

paragraph a of section 543 8 of the rules
Section 543 5 Financial Responsibility Amount The rules provide that

the financial responsibility established under these rules Part 543 shall
be separate from and in addition to the fmancial responsibility if any

required ofa vessel operator by the Federal Water Pollution Control Act

FWPCA and the Commission s Rules implemented pursuant to that

statute Part 542 Sohio and the Group asserted that the Act establishes
a new scheme of liability for vessels carrying North Slope oil replacing
the scheme of liability established by the FWPCA so long as those
vessels are carrying North Slope oil and that consequently vessels

should only be required to evidence their financial responsibility in the

aggregate amount of 14000 000 rather than in the amount of 14 000 000

plus whatever amount would be required by the tonnage of the vessel
under the FWPCA

The Act may be interpreted in three different ways First it can be

argued as the commentators do that the Act completely supplants the

FWPCA so long as the vessel is carrying trans Alaska pipeline oil
Second it can be argued that the Act provides additional liability for the
benefit of substantially different claimants and for substantially different

injuries so that in the event of an oil spill the vessel operator could be

liable to all claimants including the United States under the Act and

also be liable to the United States under the FWPCA Thus the United
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States would be able to recover its cleanup costs from the vessel operator
under the provisions of the FWPCA to the limit of liability provided in
that statute and the United States could also recover any additional

cleanup costs and other claimants could recover their damages against
the vessel under the Trans Alaska Pipeline Authorization Act up to the

14 000 000 limit of that Act even though the claims arose out of the

same incident Third it could be argued that the strict liability for

14 000 000 imposed upon the vessel operator by the Act is an initial

substitute for the strict liability imposed upon the operator under the

FWPCA but thatthe operator would still be liable under the FWPCA up

to the limits of liability imposed by that statute for any cleanup costs

which exceeded the proportional share of the United States of the

100 000 000 maximum liability under the Act if the total claims arising
out ofone incident exceeded that 100 000 000

Paragraph 3 of subsection c of section 204 of the Act provides
Strict liability for all claims arising out of anyone incident shall not exceed

100 000 000 The ownerand operator of the vessel shall be jointly and severally liable
for the first 14 000 000 of such claims that are

allowed
The Fund shall be liable for

the balance of the claims that are allowed up to 100 000 000 If the total claims allowed
exceed 100 000 000 they shall be reduced proportionately The unpaid portion of any

claim may be asserted and adjudicated under other applicable Federal or state law

Paragraph 9 of that subsection provides that t his subsection shall not

be interpreted to preempt the field of strict liability or to preclude any

State from imposing additional requirements
The Conference Report contains language which would tend to support

the first argument that the Act entirely supplants the FWPCA In the

report the conferees stated

Strict liability is primarily a question of insurance The fundamental reason for the

limits placed on liability in the Federal Water Quality Improvement Act 14 000 000

stemmed from the availability or nonavailability of marine insurance Without a readily
available commercial source of insurance liability without a dollar limitation would be

meaningless and many independent owners could not operate their vessels Since the

world wide maritime insurance industry claimed 14 million was the limit of the risk

they would assume this was the limit provided for in the Federal Water Quality
Improvement Act There has been no indication that this level has since increased

Accordingly the Conferees adopted a liability plan which would make the owner or

operator strictly liable for all claims for both clean up costs and damages to public and

private parties up to 14 million This limit would provide an incentive to the owneror

operator to operate the vessel with due care and would not create too heavy an

insurance burden for independent vessel owners lacking the means to self insure

The financial responsibility section of the FWPCA would be used to the extent it

is consistent with the purposes of this Act for example references to tonnage limitations

would not apply Claims for clean up costs would take precedence over other claims

thereby preserving the provisions of the Federal Water Quality Improvement Act

The States are expressly not precluded from setting higher limits or from legislating in

any manner not inconsistent with the provisions of this Act Emphasis supplied

Conference Report pp 2829 Thus it can be argued that the language
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contained in paragraph 9 of subsection c of section 204 of the Act

dealing with preemption of the field of strict liability was not intended to

diminish the preemption effected by the Act with regard to strict liability
under federal law but was only to provide that the Act did not preempt
the field with regard to state legislation It can be argued that the

Congress recognized that 14 000 000 was the dollar limit which the

maritime insurance industry was willing to underwrite Consequently the

Congress substituted a flat 14 000 000 liability in the Act for the variable
100 per gross ton liability in the FWPCA Under this interpretation the

liability of a vessel under the Act would attach when the vessel loads
trans Alaska pipeline oil with the liability of vessel under the FWPCA
terminating at that point The liability of the vessel under the Act would

continue until such time as the trans Alaska pipeline oil was oftloaded
from that vessel with the FWPCA liability again attaching to the vessel

at that point ofunloading
However that language in the Conference Report is also susceptible of

a slightly different interpretation Thus according to the second argument
the Congress intended the Act to open strict liability up to claimants other

than the United States and for damages other than clean up Because of
the expanded number of claimants and damages the Congress increased
the liability of the vessel from 100 per gross ton to 14 million The

Congress realized that strict liability was an unrealistic standard unless a

dollar limitation was applied to that liability The emphasis there is on

some limitation not the amount Because 14 million was the figure used

as the maximum liability in the FWPCA the Congress carried that dollar
amount over into this Act Further the conferees

expected that tankers as large as 2S0 000 deadweight tons will transport North Slope
crude to ports on the West Coast on the United States and elsewhere Oil discharges
from vessels of this size could result in extremely high damages to property and natural
resources including fisheries and amenities especiaUy if the mishap occurred close to a

populated shoreline area

Conference Report p 28 Thus it can be argued that the Congress
recognized that the damage which might ensue from the transportation of
trans Alaska pipeline oil including the volume of oil which would have to
be cleaned up by the United States in the event ofa discharge from a

large tanker would be much greater than the damage against which the
FWPCA was intended to protect To the extent that the United States
was limited to recovery under the Act other claimants will have a

reduced pool ofmoney from which to recover their damages Conse
quently it can be argued that the Congress intended the liability
provisions of the Act to be in addition to the liability provisions already
existing under the FWPCA

For purposes ofthe third interpretation we have hypothesized a tanker
of 40 000 gross tons which is involved in an incident which results in

damages totalling 120 million including 20 million in clean up costs to

the United States and 100 million in damages for clean up or otherwise
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to persons other than the United States Paragraph 3 of subsection c of
section 204 of the Act provides that the first 14 million of that 120
million liability shall be apportioned to the vessel operator 86 million of
that 120 million liability would be apportioned to the Fund Because the
total claims are 120 million the Act requires payment to each claimant
to be reduced proportionately As a result the United States would
receive only 16 million for its 20 million clean up claim The other
claimants would receive only 84 million of their 100 million in claims
The remaining 20 million in claims consisting of 4 million in claims by
the United States for clean up and 16 million in claims by other
claimants may under the Act be asserted and adjudicated under other

c1applicable Federal or state law The Federal Water Pollution Control
Act is another Federal law arguably applicable to the incident Thus the
United States could proceed against the vessel operator under the
FWPCA for an additional 4 million in clean up costs Because the vessel
was ofa size of 40 000 gross tons the vessel operator would be liable for

100 per gross ton or 4 million Thus it can be argued that while the
Act is intended to supplant the FWPCA so long as the total claims arising
out of anyone incident do not exceed 100 million the Act allows the
United States to recover for its clean up costs under the FWPCA is the
total damages arising out of anyone incident exceed the 100 million
limitation of the Trans Alaska Pipeline Authorization Act

The Group being uncertain of the interrelation between the FWPCA
and the Trans Alaska Pipeline Authorization Act would have the
Commission interpret the Act in such a manner so as to conclude that
vessel operators are not liable under the FWPCA in any incident covered

by the Act But in these rules it is not necessary for the Commission to

decide the question of liability The Commission is charged with adminis

tering the financial responsibility provisions of both the FWPCA and the
Trans Alaska Pipeline Authorization Act The Commission does not

determine the liability of the vessel operator but only makes certain that
the vessel operator has sufficient assets to pay any liability to which it

might be subjected by the FWPCA andor the Act Since reasonable

arguments can be made that liability would attach to a vessel operator
under both the FWPCA and the Trans Alaska Pipeline Authorization Act
for damages arising out of the same incident the Commission must

require that financial responsibility for both of those potential liabilities be

evidenced before certificates of financial responsibility are issued Ifthe
Commission does not require evidence of financial responsibility for both

potential liabilities and the Act is later construed as holding an operator
liable under both statutes there might well be insufficient assets to meet

that liability
Thus section 543 5 requires that an applicant for a certificate under

these rules Part 543 must demonstrate to the Commission that it will be

able to pay claimants proceeding under the Act the 14 000 000 for which

the operator is made strictly liable under the Act and as a separate and
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distinct matter that it will be able to pay claimants proceeding under the
FWPCA the amount ofmoney for which the FWPCA makes the applicant
strictly liable which amount is calculated in accordance with Part 542 of

the Commission s rules The evidence of insurance bond guaranty self

insurance or other method ofestablishing financial responsibility provided
under Part 542 of the Commission s Rules may NOTbe used as evidence
offinancial responsibility for any portion ofthe 14 000 000 required to be
demonstrated by these rules However the Commission does not express

thereby any view as to whether the liability of an operator in anyone
incident shall be greater than 14 000 000

Section 543 6 Financial Responsibility How Established This section
sets forth the methods whereby the financial responsibility of applicants
and certificants may be established and maintained including reporting
requirements and the forms to be used in the various methods While the

Commission will issue a certificate based on a properly completed
application accompanied by the required fees and supported by evidence
of financial responsibility complying strictly with anyone olthe first four
methods set forth in parag1llph a of this section resort to a combination
ofmethods will only be permitted in the discretion of the Commission if

the Commission is satisfied that the public will be adequately protected
by such combination If an applicant seeks to establish its financial

responsibility by a combination ofmethods the applicant may in the
Commission s discretion be required to furnish additional undertakings

The methods of establishing financial responsibility are insurance

bond guaranty self insurance and any other method but the last only if
it is specially justified to and found acceptable by the Commission The
first three methods are demonstrated by the applicant by the filing with
the Commission of Forms FMC 225P FMC 2Z6P and FMC227P

respectively The fourth method self insurance has very extensive and
detailed requirements but drew only brief albeit blunt comment The

proposed rules contained the requirement that a vessel operator wishing
to self insure maintain in the United States quick assets 14 million in
excess of current liabilities and net worth also in the amount of 14

million Such assets were defined as those which could be converted into
United States currency within 30 days Areo asserted that neither it nor

any other oil company could meet that test However no reasons were

given for that assertion The Group merely echoed that sentiment also

failing to give any reason

The Commission originally proposed the quick assets test for two

purposes First the Commission wished to assure that self insurers would
have funds available to pay claims of injured persons expeditiously
without having to delay such payments during an extended period oftime
to liquidate sufficient assets Second the experience of the Commission
with self insurers under the Safety of Life at Sea Act revealed that the

working capital ofa certificant can dissipate virtually overnight and in

any event well before the Commission would have notice of that change
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in the financial condition of the certificant The Commission was of the

view that by requiring that a certificant maintain quick assets in the
amount of 14 million which would only be a portion of the certificants

working capital a substantial buffer was interposed to alleviate the risk

presented by the rapid dissipation of working capital In line with that
second purpose the proposed rules required more frequent reporting of
assets by certificants than is required in the present water pollution
certification and passenger vessel certification programs

However the precise wording of the self insurance requirement in the

proposed rules to wit quick assets 14 million in excess ofcurrent

liabilities went beyond the intent of the Commission That requirement
would impose an unreasonable burden upon applicants For example the
annual financial reports of two of the largest oil companies in the United
States show that these companies each had current assets of approxi
mately 6 billion and current liabilities ofapproximately 4 billion That
would result in working capital of 2 billion The precise wording of the

proposed rules would require quick assets in the amount of 14 million in
excess of the current liabilities In the case of these two oil companies
this would require their maintaining quick assets of 4 014 000 000 so

that their quick assets would exceed current liabilities of 14 million That

was not the intent ofthe Commission Itwas intended that the self insurer

maintain at least 14 million of working capital and that at least 14
million ofthose current assets would be quick assets

The Commission has reconsidered the quick assets test altogether and

has determined to abandon that test in favor ofa modified working capital
test Very few of the claims arising under the Act will be of the type
which may be settled within a period of one month from the date of

claim Unlike the nonperformance ofpassenger transportation where the

amount of the claim of the passenger left stranded on the pier is quickly
determined and provable by the receipts for the passage monies paid
the validity of a claim ofa beach front property owner for damages
resulting from oil pollution might well be open to dispute both as to the

existence of damage and as to the dollar cost of that damage Conse

quently the Commission no longer perceives the settlement of claims

within 30 days as a realistic goal so one of the bases for its adopting a

quick assets requirement in the proposed rules is no longer valid

Further the Congress intended that self insurance be a viable alterna

tive method of establishing financial responsibility The Act makes

reference to subsection p ofsection 311 of the Federal Water Pollution

Control Act as the mechanism for evidencing financial responsibility
under the Act Paragraph 1 of that subsection specifically provides for

self insurance as a method of evidencing financial responsibility In the

Conference Report on the Act the conferees stated that t his limit 14

million would provide an incentive to the owner or operator to operate
the vessel with due care and would not create too heavy an insurance

burden for independent vessel owners lacking the means to self insure
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Emphasis supplied Conference Report p 29 Lastly quick assets is
not a commonly recognized term in accounting The Commission foresees

a virtually unlimited number ofdisputes as to which assets might properly
be included within the term quick assets The Commission does not

wish to impose a heavy burden upon applicants for certificates unless

that burden is required by or contributes significantly to the purposes of
the Act Because of the burden imposed by the quick aSsets test and the

perceived difficulties in its implementation the Commission has deter

mined that the financial responsibility of self insuring applicants should be

measured by reference to their working capital and net worth

While the more frequent reporting requirements imposed by the rules

will alleviate in some measure the risk of dissipation of the working
capital of a self insurer prior to the time when the Commission could

take action to revoke a certificate those reporting requirements do not

alone adequately balance that risk One of the goals sought to be

achieved by the quick assets test to wit a buffer sufficient to permit the

Commission to perceive diminishing assets in time to require substitute
evidence of financial responsibility before the public is iIijured is still an

essential concernof the Commission So as to assure that an applicant is

and will continue to be financially able to pay 14 000 000 in damages
under the Act the Commission is now requiring in these rules that the
applicantcertificant demonstrate that it has working capital and net worth

each in the amount of 19 000 000 in order to obtain a certificate for only
one vessel

Because the vessel operator is strictly liable for 14 000 000 in damages
arising out of each incident and because the likelihood that an operator
will be involved in more than one incident increases with the increase in

the number of vessels operated by a particular certificant at any given
time the Commission has required applicants wishing to be issued
certificates for more than one vessel to establish that they have additional
assets available to pay the damages arising out of multiple incidents
However because the dollar amount of the probable damages to which
an operator may be exposed by reason ofthe operation ofmore than one

vessel at any given time is not directly proportional to the number of

vessels operated the increase in assets required for selfinsured operators
of more than one vessel progressively decreases for each additional
vessel Thus the self insured operator ofmore than one vessel is required
to have only 5 000 000 in additional assets for the second vessel

4 000 000 for the third vessel 3 000 000 for the fourth vessel 2 000 000

for the fifth vessel and 1 000 000 for the sixth vessel No additional
assets will be required for the seventh and subsequent vessels Thus the

maximum amount ofworking capital and net worth which will be required
from a self insurer is 34 000 000 respectively

Because one of the purposes of the Act is to provide to claimants a

ready source offunds to compensate them for any iIijuries for which they
may be entitled to recover under the Act the Commission requires that
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the assets of a self insurer which may be included in computing the

required working capital and net worth must be located in the United
States Thus working capital acceptable for the purposes of these rules
is calculated by determining the amount of the current assets of the
applicant which are located in the United States and deducting from
those current assets all of the current liabilities of the applicant wherever

they are owed Similarly net worth is calculated by determining the
amount of the total assets of the applicant which are located in the United
States and deducting from those assets the amount ofa1lliabilities of the

applicant wherever those liabilities are owed

Lastly the amount required of a self insurer under these rules is in
addition to the amount required of the applicant under Part 542 of the
Commission s rules if the applicant holds a certificate under that Part 542
as a self insurer For example an applicant who is required to show

4 000 000 under Part 542 must show the Commission 23 000 000 in

working capital and net worth to get a certificate for one vessel under
these rules The requirement ofadditional assets imposed by subparagraph

3 of paragraph a of section 543 6 is different from the general
requirement for separate and distinct financial responsibility imposed by
section 543 5 of these rules in that it is limited to applicants and
certificants under these rules Part 543 who are also self insurers under
Part 542 of the Commission s rules In the event a self insuring applicant
or certificant under these rules Part 543 holds a certificate under Part
542 ofthe Commission s rules by reason of insurance bond or guaranty
the applicant or certificant under this Part 543 is required only to

demonstrate working capital and net worth in the amounts required under
section 543 6 a 3 that is 19 000 000 for one vessel plus 5 000 000 for
the second vessel etc so long as the insurance bond or guaranty under
Part 542 remains in force

Subparagraph 3 ofparagraph a of section 543 6 requires an applicant
to submit with its application its annual financial reports for its last fiscal

year preceding the date of application The Commission recognizes that
an application for a certificate might be filed between the end of the

applicants fiscal year and receipt by the applicant of the certified financial

reports for that fiscal year In such an eventuality it is the intention of
the Commission that the applicant shall file with the application the
certified financial reports for the last fiscal year for which certified reports
have been received by the applicant The applicant would then me with
the Commission the certified financial reports for the fiscal year just
ending immediately upon receipt of those reports by the applicant

The rules provide in subdivision iv of subparagraph 3 ofparagraph
a ofsection 543 6 that self insurers sha1l notify the Commission within

five days of the date the selfinsurer knew or had reason to believe that

the amounts ofworking capital or net worth had fallen below the amounts

required by subparagraph 3 of paragraph a of section 543 6 That

requirement is but a specific example of the general continuing duty
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I

imposed upon all applicants andcertificants to keep the Commission

infonned of changes which affect the financial condition of the applicant
or certificant The self insurer is permitted only five days to make this

notitication because in the case of self insurers time is of the essence

Similarly the annual financial reports the six month financial reports
and the quarterly affidavits must be filed with the Commission at the

stated times Because the financial condition of acertiticant can change
drastically with little warning the Commission intends that the deadlines
for these reporting requirements be strictly complied with The importance
of these requirements is forcefully brought home by the provision that the
certificates offl self insurer who fails to timely tile the reports required by
subdivisions i and ii will be revoked by the Commission on short
notice to the certificant merely because the reports were not timely filed
whether or not the reports are actually filed later and evidence a

satisfactory fmancial condition The Commission wants to stress that it

expects these reports will be tiled on time and that selfinsurers faced
with adeteriorating financial condition will not delay the filing oftheir

reports in the hope that their financial condition will improve or in an

attempt to load just one more vessel before the deteriorating financial
condition is brought to the attention of the Commission It is to guard
against those risks that the revocation of certificates for failure to timely
file the reports has been included in these rules and will be strictly
enforced

Because there may exist methods of establishing a vessel operator s

financial responsibility other than those specifically set forth in these

rules the Commission has added as a fifth method a catch all provision
to paragraph a of section 543 6 The catch all method newly incorpo
rated into the rules does not extend to modifications of the other four
methods of establishing financial responsibility provided for in the rules

Specifically the catch all provision does not permit waivers of the

amounts of assets required of a self insurer or to the reporting require
ments imposed upon self insurers Rather the catch all method is

intended to apply to a new method for example a letter ot credit or a

rider or endorsement to an insuranee policy or some other form of
financial responsibility heretofore unexamined by the Commission if

upon examination the Commission finds it acceptable The Commission
does not intend the catch all provision to be used with any frequency
and will require that an applicant who wishes to establish his fmancial
responsibility by some other means other than those incorporated its
graphs 1 through 4 of paragraph a of setion543 6demonstrate that
the new method is in the public interest by reference to identitiable and

provable factors
Subparagraph 4 of paragraph a of this section permits the filing of a

guaranty as evidence of financial responsibility In this method one

person the guarantor promises to stand for the debt of another the

guarantee Often the guarantor is a parent or other corporate affiliate of
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the guarantee By this subparagraph the Commission requires the

guarantor to establish that it has the resources to make good on its
guaranty Thus a guarantor must meet the same requirements as to

working capital and net worth and the same reporting requirements as a

self insurer under these rules Because a guarantor under these rules
could also be a self insurer in its own right under these rules andor

under Part 542 andor a guarantor under Part 542 these rules require a

guarantor to demonstrate and maintain working capital and net worth
each equal to the total of the obligations of the guarantor as a guarantor
and as aself insurer When calculating the amount of assets required ofa

guarantor the amount shall not be calculated by reference to the total
number of vessels which it guarantees or self insures rather separate
calculations shall be made for each operator which it guarantees and for
its own self insured vessels

In paragraph b of section 543 6 the Commission permits the insurance
form or the surety bond form to be signed by more than one insurer or

surety respectively However that permission is granted only if those
underwriters undertake joint and several liability for the risks evidenced

by the documents signed Because the joint liability undertaken by the
underwriters when executing an insurance form or surety form jointly
will make each of the underwriters liable for the full 14 000 000
evidenced by the document each underwriter signing must be financially
able to carry that 14 000 000 risk without regard to the specific division
of risk agreed to among them

The proposed rules provided in section 543 6 c that any insurance

form guaranty or bond provided as evidence of financial responsibility
under the rules shall expressly permit direct action by the claimant
against the underwriter and further provided that in any such direct
action the underwriter will be entitled to invoke only those rights and
defenses permitted by the Act The forms appended to the rules contained
a consent to direct action and that limitation on the rights and defenses

The Group and the Water Quality Insurance Syndicate vigorously
asserted that direct action is not permitted by the Act The Syndicate
took the position that no direct action is permitted while the Group
would permit a direct action only by the United States and the Trans

Alaska Pipeline Liability Fund excluding direct action by any other
claimant

The Act provides in paragraph 3 of subsection c ofsection 204 that
the owner and operator of the vessel shall be jointly and severally liable
for the first 14 million of claims that are allowable under the Act and

further provides that tinancial responsibility for 14 000 000 shall be
demonstrated in accordance with the provisions ofsection 311P of the

Federal Water Pollution Control Act as amended 33 U S C 1321 p

before the oil is loaded Paragraph 3 of subsection p of section 311 of

the Federal Water Pollution Control Act provides
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Any claim for costs incurred by such vessel a vessel subject to the Federal Water

Pollution Control Act may be broullht directly against the insurer or other person

providinll evidence of fmancial responsibility as required under this subsection In the

case of any action pursuant to this subsection such insurer or other person shall be

entitled to invoke all rights and defenses which would have been available to the owner

or operator if an action had been broullht against him by the claimant and which would

have been available to him if an action had been brought against him by the owner or

operator

Paragraph 1 of that subsection p of section 311 requires certain vessels
to evidence their fmancial responsibility in the amount of the lesser of

100 per gross ton or 14 million to meetthe liability to the United States

to which such vessel could be subjected under section 311 Subsections

f and g of that section make vessels and third parties liable to the
United States for the costs the United States has incurred in cleaning up

the discharges of oil or hazardous substances from vessels subject to the
Federal Water Pollution Control Act Thus paragraph 3 of subsection

p of section 311 of the FWPCA gives to all claimants under that statute

a right ofdirect action against an underwriter but permits that underwriter
to assert in any such direct action any defenses which the vessel

operator would have been entitled to assert against the claimant and any

defenses which the underwriter would have been able to assert against
the vessel operator if the claim had been brought against the underwriter

by the vessel operator instead of by the claimant
There is no provision in the Trans Alaska Pipeline Authorization Act

which expressly grants a right of direct action against the underwriter by
any claimant The Act only refers to the FWPCA as the controlling
statute with regard to the demonstration of financial responsibility under

the Act In the Conference Report the House and Senate conferees
stated

Since the Federal Water Quality Improvement Act has an existing mechanism for

establishing proof of financial responsibility reference was made to the appropriate
provision 13 V S C 1321 p Such provision would be used to the extent it is consistent

with the purpous ofthis Act for example references to tonnage limitations would not

apply Emphasis supplied
Conference Report p 29 Thus the Congress intended that the financial

responsibility provisions ofthe FWPCA should be used when establishing
fmancial responsibility under the Act but only to the extent that those

provisions are consistent with the purposes of the Act apparently
recognizing that the purposes of the Trans Alaska Pipeline Authorization
Act were different from those ofthe FWPCA

The Water Quality Insurance Syndicate asserted that

The Act does not grant nor does it even sUllllest the right of a claimant to make

claim directly against the insurer Section S43 6 c of the proposed rellulations purports
to grant to claimants the right to institute claims directly against the insurer This

constitutes an attempt to create a new cause of action against the insurer this can be

done only by the legislature In the absence of a statute to the contrary there is no

privity between an illiured party and a liability insurer and the illiured party cannot bring
a direct action against the insurer
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It certainly cannot be said that Congress was unmindful of the possibility of direct
action against an insurer Direct action was permitted in the Water Quality Improvement
Act of 1970 then was continued by the 1972 amendments The omission of direct action
must be taken as a deliberate act of Congress On these facts we feel that your
Commission should not deviate from the provisions of the Act

The concept ofprivity of contract generally would not prevent a cause

ofaction by a person other than the contracting parties here the insurer
and its assured merely because the other person was not expressly made
a party to the contract The concept of third party beneficiary recognizes
that a third person might have been intended to benefit from the contract
between two parties thereby permitting the third party to rely on

undertakings in the contract in a claim against the promisor here the
insurer While the concept of third party beneficiary has not been applied
to liability insurers it has been applied to life insurance companies
Consequently the concept ofan insurer being held to tnswer directly to

one not expressly party to the contract ofinsurance is not totally alien to
the common law Even so the Commission by these rules does not

create a new cause ofaction against the insurer rather the Commission
as a condition of accepting insurance as adequate evidence of fmancial

responsibility under the Trans Alaska Pipeline Authorization Act requires
the insurers to consent to be sued by claimants It is among other
reasons that consent of the insurer which would give rise to the cause of
action by the claimant against the insurer not the regulations of the
Commission

While it can be argued as the Syndicate has that the failure of the

Congress to mention direct action in the Act was a conscious act

precluding direct action the better interpretation is that the Congress
intended all ofthe provisions of section 311 p of the FWPCA to apply to

the establishment of financial responsibility under the Act insofar as

those provisions are consistent with the purposes of the Act A grant of
direct action by the claimant against the insurer expressly contained in
the FWPCA is decidedly consistent with the purposes of the Act for one

of its purposes was to provide expeditious and easy compensation to

claimants suffering injury as a result of discharges ofoil Consequently
the Commission concludes that the claimant has a right of direct action

against the underwriter under the Trans Alaska Pipeline Authorization

Act

However the Group while not denying the right of direct action

generally asserted that it is available only to the United States and the

Trans Alaska Pipeline Liability Fund The Group presented no arguments
as to why that should be the case An argument can be made that while

the right of direct action against the underwriter is included within the

Act by reason of the specific provision therefor in the FWPCA that

specific provision only runs to the United States in the FWPCA

Consequently the argument would go only the United States has a right
ofdirect action against the underwriter under the Act It could be further
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argued that since the Fund although established as a nonprofit corporate
entity is actuallY an instrumentality ofthe United States the Fund should

eIlioy the same rights of direct action as does tle United states
However the Congress did not use the worda UnitedoStates in iliat

paragraph of the FWPCA which provides a right ofdirect action against
the underwriter The Congress used the word claimant Thus the
FWPCA granted a right of direct action by all clalInants under that

statute When that provision was in luded within the Trans Alaska

Pipeline Authorization Act by referenCe the Consressintended similarly
to grant a rigbt of direct action to all claimants tinder the latter Act as

well The Commission concludes that the more expansive interpretation is
more consistent with the purposes of the Act and adopts it in these

rules
There remains the question of what defenses are available to the

underwriter in such a direct action The Group asserted that it should
have all the defenses which it would have under the FWPCA No reasons

were given for that assertion It can be argued that if a right of direct

action against the underwriter is found in the Trans Alaska Pipeline
Authorization Act by reason of its reference to the FWPCA then the

defenses which are permitted to that direct action in the FWPCA must

follow the grant of the right ofdirect action
Contrarily the House and Senate conferees stated that the FWPCA s

financial reSpOnsibility provisions were to be used only to the extent they
were consistent with the purposes of the Trans Alaska Pipeline Authori

zation Act The FWPCA granted the vessel operator several defenses not

permitted to the vessel operator under the Trans AlaskaPipeline Author
ization Act Under the Act the vessel operator may escape strict liability
only if it canprove that the damages were caused a by an act ofwar b

by the negligence of the United States or other governmental agency or

c with respectto a parttcularclatmant by thenegllgence of that

claimant The TransAlaska Pipeline Authorization Act did not include
the defenses ofact of God and causation in a third party without regard
to whether or not that third party was negligent both of which defenses
are available under the FWPCA Thus it can be argued that the Congress
intended that persons illiured DY discharges of trans Alaska pipeline oil
should bear a substantially smaller portion of the risk ofloss than they do

under the FWPCA Ifthe underwriters are permitted to assert against the
claimant all of the defenses they would be permitted td assert against
their assure that shifting of the risk ofJoss would be diminished

Thus on balance the Commission concludes that to the same extent

that the Act includes the right of a direct action by all elaimantsagainst
the insured by its reference ta section 31lp of the FWPCA the Act also
includes the defenseto such a direct action whicrh the underwriter would
have under the FWPeA but only to the extent ihat those defenses are

consistent with the purposes of the Trans Alaska Pipeline Authorization
Act and these final rules so provide Clearly the defenses of act ofGod

1
j
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and causation in a third party without regard to the negligence of that
third party and causation in any third party other than the United States
or other govenunental entity are not consistent with the purposes of the
Act and would not be available to an underwriter in any action brought
pursuant to the Act Further while certain defenses which an underwriter
would have against its assured in an action brought by the assured against
the underwriter which go to the very existence ofa contract of insurance
such as fraud in the execution might be available to an underwriter in an
action brought against the underwriter by a claimant under the Act not
all defenses which an underwriter might have against its assured in an

ordinary contract of insurance would be available to the underwriter
under the Trans Alaska Pipeline Authorization Act For example the
defense of wilful misconduct on the part of the vessel operator is
inconsistent with the purposes of the Act While public policy might favor
a defense of wilful misconduct on the part of the vessel operator in an

action by the operator against its insurer pursuant to a contract of hull
insurance the policy considerations in the hull insurance sitUation do not
obtain in this situation involving injury to third parties and their property
resulting from oil pollution In the hull insurance situation public policy
dictates that the vessel operator who wilfully and wrongfully scuttles the
vessel in deep water should bear the full extent of the loss which that

wrongful act occasioned so as to deter others from engaging in similar
wrongful acts If the insurer may escape paying its assured for the scuttled
vessel only the assured will suffer But in the oil pollution situation
aside from the loss of the vessel the wilfully wrongful operator might
well not suffer at all while the injured claimant would bear the full burden
of the injuries resulting from the oil which escaped from the scuttled
vessel This is particularly true in the case where the vessel operator is
one of those corporations whose sole assets are the vessel operated by
the corporation which vessel is heavily mortgaged In such a situation

although the vessel operator would be liable up to 14 million to the
person injured as a result of the escaping oil that vessel operator would
have no assets other than insurance to pay the claimant because the
vessel would no longer exist or even if it were not a total loss the

mortgagee would recover all Or most of the proceeds from the sale of the
vessel Thus the claimant would receive no monies from the operator
and if the underwriter was permitted to interpose the defense ofwilful
misconduct on the part of the vessel operator no monies from the
underwriter either But one of the purposes of the Act was to assure that
the individual claimant would be compensated and that the risk of that

compensation be borne by those transporting the oil either as self
insurers or through the premiums paid to an underwriter A particular
vessel is permitted to carry trans Alaska pipeline oil only after the United
States is informed that the operator of that vessel has sufficient funds by
insurance or otherwise to pay the damages for which the operator is
made liable under the Act The Commission will issue a certificate
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I

attesting to the world that a particular vessel operator operating a

particular vessel has sufficient funds to pay those damages The

Commission does so upon the representation of an insurer that the

liability of the operator is insured If the insurer is then permitted to

assert by reason of some act over which the Commission has no control

that the protection ofthe insurance is no longer there the purppses ofthe

Act will be soundly defeated Consequently the Commission concludes

that the Act should not be interpreted so as to include the defense of

wilful misconduct on the part of the operator
In paragraph 0 of this section 543 6 is found another example of the

continuing duty of certificants to keep the Commission informed of

changes inilata relevant to the financial responsibility of those certificants

To the extent the reporting requirements set forth in paragraph 0 are

different from the reporting requirements set forth in subdivision iv of

subparagraph 3 of paragraph a of this section self insurers must also

comply with this paragraph t
Section 543 7 Certificates ISliuance This section amng other things

requires that the original copy of the certificate issued pursuant to these

rules be carried on board the vessel provides that the certificate will

expire at a date certain not more than two years from the date of issue

and provides that the certificate will be void if there are any erasures on

or alterations of the certificate or if the certificant is not the operator of

the vessel named on the certificate Those provisions we largely
enforcement tools designed to prevent the unlawful use of certificates

and to facilitate a regular check on the validity of certificates The

ultimate purpose ofthese enforcement tools is to assure that the publiC is

adequately protected
International Ocean Transport Corporation asserted that it was unnec

essary to require a new certificate under these rules in addition to the

existing certificate under Part 542 of the Commission s rules that the

Commission ought to allow any copy rather than the original of the

certificate to be carried aboard the vessel and that the renewal of

certificates is an unnecessary burden upon certificants Because the two

statutes the Act and the FWPCA cover separate and distinct liabilities

different defenses and different dollar limitations and because ot the

practical problems involved in the revocation of certificates when the
insurance covering the liability under one statute is cancelled but the

insurance under the other statute is not cancelled the Commission
concludes that two distinct certiticate one under Part 542 and one under

Part 543 is the least burdensome method of carrying out its duties under

the two statutes

By requiring that the original certificate be kept on board the vessel

and that all certificates beretumed to the Commission every two years

the Commission will be able to prevent the unlawful use ofcertificates If

the certificant were permitted to have on board the vessel a copy of the

original certificate enforcement officials would not be in a position to
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know whether the certificate had been returned to the Commission for
revocation Further permitting the certificant to keep the original at its

office rather than aboard the vessel would facilitate the deception of
enforcement officials for the certificate could be altered and a copy of
the altered certificate whereon the alteration would be more difficult to

detect could be kept aboard the vessel In like manner expiring
certificates will permit the Commission to weed out unused certificates
and will facilitate the enforcement ofCommission revocation Even if the
certificant does not return the certificate eventually it will be invalid on

its face

Paragraph b of section 543 7 provides the procedure to be followed
when the certificant ceases to be the operator of the vessel named on the
certificate The certificant is required to return the certificate to the
Commission and by completing the reverse side ofthe certificate inform
the Commission of the nature of the change In the event the certificant is
unable to return the certificate the certificant is required to provide the
same information to the Commission by letter or other written means

Section 543 8 Certificates Denial or Revocation In this section the
Commission sets forth the five reasons for denying an application for a

certificate or revoking one already issued Subparagraph 1 ofparagraph
a of that section is intended to have broad effect Thus if an applicant

or a certificant or anyone acting on their behalf shall wilfully make any
false statement to the Commission in connection with the certificate being
applied for or the certificate held the Commission may revoke the
certificate or deny the application for a certificate even though the

applicant or certificant has demonstrated that it has the assets required by
these rules Although the subparagraph speaks in terms ofapplications or

requests for certificates and the retention ofcertificates the subparagraph
applies to all dealings between the Commission and applicants or

certificants with regard to the certification process
Similarly subparagraph 3 ofparagraph a ofthis section would permit

the Commission to deny or revoke a certificate for failure to comply with

the Commission s inquiries regulations or orders without regard to

whether the applicant or certificant has demonstrated that it has the assets

required by these rules Subparagraph 4 ofparagraph a of the section

relates only to the annual financial reports the six month financial

reports and the quarterly affidavits required ofself insurers by subdivi

sions i and ii of subparagraph 3 ofparagraph a of section 543 6 of

these rules The emphasis here is upon the timely filing ofthose required
documents and reflects the Commission s intention to closely police self

insurers Even if the required statements are f1ed if they are not f1ed on

time the certificate may be denied or revoked by the Commission

Subparagraph 5 of paragraph a of this section extends to the

cancellation or termination of any undertaking even if the undertaking
were filed as a portion of the evidence of financial responsibility where an

applicant or certificant establishes its financial responsibility by a combi
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nation of methods as permitted by paragraph a of section 543 6 of these

rules Thus if an applicant or certificant were to establish its financial
responsibility by maintaining in the United States only a portion of the

working capital and net worth required by subparagraph 3 ofparagraph
a of section 543 6 with the balance of the assets being evidenced by a

surety bond the certificate would be revoked if the bond were cancelled
or terminated even though there wereno change in the working capital
or net worth of the certificant

Before denying an application for a certificate or revoking a certificate
which it has issued the Commission will inform the applicant or

certificant of its intention and will afford the applicant or certificant a

period of time to show the Commission that the basis for its intended
denial or revocation is not true However the period of time afforded
varies according to the urgency of the action Thus where the Commis
sion intends to revoke a certificate because an undertaking is to be

cancelled or terminated the Commission will revoke the certificate
effective either with that cancellation or termination or ten days after the
date of the Commission s notice of intention to revoke whichever is later

Similarly if the reason for the intended revocation is the failure ofa self
insurer to timely file the annual financial report or the six month financial

report or the quarterly affidavits required by subdivisions i and ii of

subparagraph 3 of paragraph a of section 543 6 of the rules the
revocation shall be effective 10 days after the date of the Commission s

notice of intention to revoke In both those situations the certificant shall

be afforded the opportunity ofa hearing but that hearing shall be brief
and circumscribed The hearing shall be limited to permitting the

certificant to show that in the f1IStcase the undertaking has not been
cancelled or terminated or to produce other evidence of financial
responsibility in accordance with these rules and in the second situation
that the required financial statements were filed on time Thus in both
those situations the issues are very limited and would not require an

evidentiary hearing Indeed only the briefest of hearings would be
required In both those situations the risk to the public attendant upon

permitting a certificant to retain a certificate is so great that expedited
resolution ofthe questions is mandatory

Before effecting denials ofapplications or revocations of certificates on

any other grounds the applicant or certificant will be afforded 30 days
after the date of the notice of intention to deny or revoke to request a

hearing Ifa timely request for a hearing is submitted to the Commission
the Commission will grant a hearing However the nature of the hearing
will depend upon the context of the particular case For example the
Commission will not order a full scale evidentiary hearing unless there

are disputes as to material facts Since the Commission in its notice of
intention to deny or revoke will state the reasons for the intended action

there will not be any disputes as to material facts unless the applicant or

certificant in its request for a hearing disputes specific facts A general
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denial or vague assertions will not be sufficient to precipitate lengthy
hearings

In its comments the Group asserted with respect to this section that
an insurer should be permitted to cancel an insurance certificate upon 30

days notice to the Commission That comment appears to proceed from
a misunderstanding of this section The Group appears to confuse its

certificates of insurance with the certificates issued by the Commission
after an applicant has established its financial responsibility This section
refers to the certificates issued by the Commission not certificates of
insurance The cancellation or termination of those latter certificates is

provided for in the insurance form appended to and incorporated within
these rules

The four forms to be used in complying with these rules have been

incorporated within the rules by reference The forms are to be interpreted
so as to be consistent with the rules and with the purpose of the Act
which these rules implement to wit the maximum protection of the

public Form FMC224P Application for Certificate ofFinancial Respon
sibility Alaska Pipeline is intended to provide the Commission with
information as to identity organization location and vessels of each

applicant The form must be submitted to the Commission when an

applicant applies for its first certificate under these rules Thereafter so

long as the applicant holds at least one certificate addition of vessels

changes in names of vessels and deletion of vessels may be accomplished
by letter telegraph or other writing The application form is not required
for those subsequent changes Similarly a certificant applying for a

renewal of its existing certificate may do so by letter telegraph or other

writing However when the application form is first submitted it must be

complete That is all spaces on the application form must be filled in
Forms FMC 225P FMC 226P and FMC 227P are the forms for

insurance surety bond or guaranty Each of those forms is an undertak

ing by an underwriter to provide sufficient monies to compensate persons
making claims under the Act Those undertakings are of indefinite
duration and may be terminated only in accordance with the provisions
contained in the undertaking Specifically those undertakings may be
terminated only by written notice to the Commission and to the vessel

operator received by the Commission at least 30 days prior to the

effective date of the termination However even though notice of
termination might be given to the Commission and the vessel operator
the vessel operator might prior to the effective date of that termination

load trans Alaska pipeline oil for a voyage which would continue beyond
the stated effective date of termination Consequently the forms provide
that notwithstanding the notice given the undertaking shall not terminate
until the voyage begun prior to the stated termination date has been

completed and all of the oil off loaded from the vessel That provision
will assure that there are assets available to pay claims which might arise

out of that voyage in progress The forms designate an agent in the
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United States empowered to receive process relating to the Act or these

rules and further provide that the Secretary of the Commission will be

that agent in the event the designated agent cannot be served
The State of Alaska urged that underwriters should be specifically

amenable to suit in Alaska British Columbia Washington Oregon and
California Alaska argued that the greatest amount of vessel traffic will
occur within or adjacent to those five jurisdictions thereby subjecting
those jurisdictions to an increased likelihood of iliury According to

Alaska direct action against an underwriter is of little value to an Alaskan

native when the agent for service ofprocess is located in New York

City The comment of Alaska has some merit however its implementa
tion would raise practical difficulties If the Commission were to require
an agent for service of process in those five jurisdictions it would appear
necessary to also require an agent for service of process in other states

such as Georgia and Louisiana where Deepwater Ports are likely to be

constructed and virtually any other State of the United States perceiving
a substantial likelihood ofoil pollution iiury

The Department of the Interior s rules regarding claims settlement
specifically provide that a claimant may present its claim to the Trans
Alaska Pipeline Liability Fund in lieu of suing the operator or its

underwriter if the operator or its underwriter does not timely settle the

claim of the claimant 4 Thus the Alaskan native would be able to receive
compensation for iliury without leaving the State The Fund would then
proceed against the underwriter wherever the underwriter might be found

Further while certain operators might make only one call at agiven port
it is likely that most ofthe operators transporting trans Alaska pipeline oil
will return to the various ports on several occasions thereby permitting
the local residents to obtain jurisdiction over the operator in the local
courts Lastly if the claim exceeds 10 000 jurisdiction would lie in

United States district court either under the federal question rule or

arguably under subsection n of section 311 of the FWPCA which
grants jurisdiction to the district courts for any action arising under that

section In the district courts venue will lie among other places in the
district where the cause ofaction arose which would include the district
where the claimant sustained the iliury Since the jurisdiction of the
several district courts extends throughout the United States the district
court for the District of Alaska would have jurisdiction over the agent
located in New York City In the view ofthe Commission the increased
burden upon underwriters which would result from maintaining agents in
the several States outweighs the benefits to the public which would result
from imposing that requirement

The form of bond FMC 226P provides that termination of the
bond shall not affect the liability of the Surety in connection with an

4 In any event the Interior rules provide that all claims are to be physically delivered to the Fund which has an

office in Alaska which will then send the claims on to the owner oper or and underwriter

20 F M C



FINANCIAL RESPONSIBILITY FOR OIL POLLUTION 107

incident occurring prior to the date such termination becomes effective
The insurance form 225P and the guaranty form 227P as proposed
provided that the insurance or guaranty are applicable only in relation to
incidents giving rise to claims occurring between the effective date of the
document and its termination The insurance and guaranty forms do not
contain the specific language as to liability for incidents prior to
termination which is contained in the bond Alaska urged the Commission
to insert that specific language in the insurance and guaranty forms so as
to preclude any argument that the liability is somehow different As the
State ofAlaska concedes the same result is obtained by the language
presently contained in the insurance and guaranty forms However the
addition of the specific language requested by Alaska would make more

certain the liability of the insurer or guarantor for incidents occurring
prior to the termination of the insurance policy or guaranty and that
language has been incorporated into Forms FMC225P and FMC227P

The insurance form FMC225P is a representation from the insurer to
the Commission that it has insured a particular vessel operator for the
liabilities to which the vessel operator might be subjected pursuant to the
Act The form is not the actual insurance policy issued by the insurer to
its assured Alaska urged the Commission to require the insurer to fIle
with the Commission a uniform endorsement to existing insurance
policies which would contain the actual language of the policies Alaska
was concerned that the actual policy of the insurer might differ from that
represented by the insurer to the Commission

The Commission s rules on the FWPCA Part 542 provide that an

applicant may evidence its financial responsibility by providing to the
Commission a duplicate original of its insurance policy Ifthe applicant
does so to be acceptable to the Commission that policy must contain a
uniform endorsement incorporating into the policy the liability imposed
by the FWPCA Alternatively the applicant may submit to the Commis
sion a certificate of insurance wherein the insurer represents to the
Commission that the applicant is insured by it against the liabilities
imposed by the FWPCA The latter method is that which is incorporated
into these rules dealing with trans Alaska pipeline oil pollution liability
Part 543 Of the more than 25 000 vessels certificated by the Commission

under the FWPCA the Commission has received only one insurance
policy containing the uniform endorsement All other applicants for
certificates relying upon insurance as the evidence of financial responsi
bility have submitted the representation of the insurer that the applicant
is insured by it That method has worked well and has not impaired the
claims of the United States against vessel operators and their insurers
under the FWPCA Consequently the Commission did not include the
optional uniform endorsement method within the proposed rules regarding
trans Alaska pipeline oil In the view of the Commission the fear of
Alaska that claimants might be injured if the policy ofinsurance differed
from the representation made to the Commission is not well founded
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Having represented to the Commission for the purposes of causing the
Commission to issue a certificate of financial responsibility that a policy
of insurance containing certain liabilities existed an insurer is estopped
from asserting that such a policy does not exist or that the policy which
does exist has terms and conditions different from those represented to

the Commission Consequently that comment of Alaska has not been
adopted

The insurance form FMC225P provides insurance to the limit of 14
million per incident Similarly the guaranty Form FMC227P has a limit
of liability of 14 million per incident However the bond is in a definite
penal sum without regard to the number if any of incidents in which
vessels operated by the principal ofthe bond are involved The bond is a

schedule bond and in accord with the Commission s decision on self
insurance the penal sum varies with the number of vessels listed in the
schedule For one vessel the penal SUlIl is 14 million That sum differs
from the 19 million required of a self insurer for one vessel because the
extra 5 million inworking capital and net worth required ofa self insurer
is intended to be a buffer as protection against the rapid dissipation of the
assets of the self insurer That protection against dissipation is not

required in the case of a bond as the ability of the surety company to

pay is policed by other governmental agencies Notwithstanding the
maximum penal sum of 29 million where there are six or more vessels
listed in the schedule of the bond the surety would not be liable for more

than 14 million in anyone incident as the vessel operator is not liable
for more than that amount Because the bond is in an inflexible amount

the bond provides that the surety is not discharged of its obligation to pay
the penal sum unless the principal shall pay or the surety shall keep the
Commission informed ofall suits filed judgments rendered and payments
made by the surety under the bond This requirement is to permit the
Commission to require a certificant to obtain additional evidence of
financial responsibility where the surety has paid a portion or all of its
obligation under the bond If this requirement were not present the
Commission would not know when a surety had paid all that it was

obligated to pay under the bond thereby leaving a certificant without the
assets required by the Act

Accordingly Subchapter B of Chapter IV of Title 46 of the Code of
Federal Regulations is amended by the addition ofanew Part 543

The text of the amendment is reprinted in 46C F R S43
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FEDERAL MARITIME COMMISSION

DOCKET No 77 3

STATE OF ALASKA ON BEHALF OF TLINGIT HAIDA PURCHASING
ASSOCIATION AND ALL OTHERS SIMILARLY SITUATED

v

PELICAN COLD STORAGE INC AND ALASKA OUTPORTS
TRANSPORTATION ASSOCIATION INC

NOTICE OF DETERMINATION NOT TO REVIEW

August 3 1977

Notice is hereby given that the Commission on August 3 1977
determined not to review the order ofdismissal served by the Administra
tive Law Judge in this proceeding July 11 1977

By the Commission

SEAL S JOSEPH C POLKING
Acting Secretary



FEDERAL MARITIME COMMISSION

No 77 3

STATE OF ALASKA ON BEHALF OF TLlNGIT HAIDA PuRCHASING
ASSOCIATION AND ALL OTHERS SIMILARLY SITUATED

v

PELICAN COLD STORAGE INC AND ALASKA OUTPORTS

TRANSPORTATION ASSOCIATION INC

July n 1977

ORDER DISMISSING COMPLAINT

By joint motion dated June 23 1977 the above captioned complainant
State of Alaska and both respondents Pelican and Alaska Outports

have requested that the subject complaint be dismissed and the proceeding
terminated including as part of the motion papers a Notification of
Satisfaction of Complaint setting forth the precise terms and conditions
ofsettlement The motion is unopposed 1

In its complaint filed with the Commission on February 22 1977 the
State of Alaska by its Attorney General alleged certain violations of
sections 15 and 16 of the Shipping Act 1916 charging the respondents
with unlawfully discriminating against the Tlingit Haida Purchasing Asso
ciation THPA and other similarly situated shippers The complaint
requested that the Commission issue a cease and desist order against the
discriminatory practices an order that the respondents make their
facilities available to all AOTA members on an equal basis and that
reparations be awarded in favor of THPA pursuant to section 22 of the
ACT

In addition to the terms and conditions of the settlement the Notice
of Satisfaction of Complaint also contains a recitation of certain
stipulated facts mainly jurisdictional and conceding for purposes of this
proceeding that both respondents are subject to the requirements of the
Act and stipulated agreements for the payment of damages and counsel

I
In order to facilitate reception and consideration of Hearing Counsel s views on the subject motion Hearlns

Counsel s March 17 Petition to Intervene has been granted effective immediately prior to their filing respOnse to the

Motion to Dismiss
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fees by Pelican to THPA as well as a reservation of rights for the State
of Alaska to proceed further and separately in the courts under State or

Federal antitrust laws should it later choose to do so

The factual basis for the complaint mainly revolved around the denial
of cargo space to THPA shipments by Alaska Outports AOTA ships
from the freight terminal in Seattle to Pelican Cold Storage PCS docks
in Pelican Alaska allegedly because the groceries bait and fishing gear
shipments would compete directly with the same items sold in the PCS

company store PCS is the dominant shipper in the AOTA membership
organization and PCS and AOTA have an interlocking directorate as well
as sharing the same building in Seattle as their general offices Although
THPA was also a member of AOTA it was the only member denied

cargo space on AOTA ships
The complainant agrees that for purposes of this proceeding its

complaint has been satisfied by the respondents and joins with the

respondents requesting dismissal of the action Both the law and
Commission policy favor settlement Consolidated International Corp v

Concordia Line 14 SRR 1259 1975 Merck Sharp Dohme Inti v

Atlantic Lines 14 SRR 232 1974 Rules of Practice and Procedure Rule
91 46 CFR 502 91 I see no useful regulatory purpose to be served in

continuing this proceeding nor any public interest benefit in doing so

Accordingly the Motion to Dismiss the Complaint is GRANTED and
the proceeding is terminated

Pursuant to the terms of the stipulation payment of the agreed
liquidated damages and counsel fees is to be made within thirty 30 days
of the date of this Order and the Commission is to be notified within
seven 7 days thereafter that payment has been made
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DOCKET No 7632

ARTIe LIGHTERAGE COMPANY PROPOSED INITIAL TARIFF IN THE

WESTERN ALASKA TRADE

NOTICE OF DETERMINATION NOT TO REVIEW

August 3 1977

Notice is hereby given that the Commission on August 3 1977

determined not to review the order ofdiscontinuance of the Administra
tive Law Judge in this proceeding served July 7 1977

By the Commission

SEAL S JOSEPH C POLKING
Acting Secretary
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FEDERAL MARITIME COMMISSION

No 7632

ARCTIC LIGHTERAGE COMPANY PROPOSED INITIAL TARIFF IN THE

WESTERN ALASKA TRADE

July 7 1977

PRESIDING ADMINISTRATIVE LAW JUDGE ORDER I
FINDING INITIAL TARIFF NOT UNREASONABLE 2

DISCONTINUING PROCEEDING

Joseph H Delehant and Mark P Schiefer for Respondent Arctic Lighterage Company
Edward A Ryan and Alan F Wohlstetter for Complainants 22 named in Order of

Investigation and Hearing Teller Commercial Company added by Amendment see

November 9 1976 prehearing conference transcript page 9 In a letter dated

February 22 1977 signed by Attorney Wohlstetter it is stated inter alia
received notification from complainants of their inability to incur further expenses

in the proceeding because additional funds were no longer available Despite the

lack of financial support we did not formally withdraw our representation of the

complainants because in view of ourpast efforts on their behalf we have maintained

an interest in the proceeding
Charna J Swedarsky and John Robert Ewers Director of Bureau of Hearing Counsel

for Commission s Bureau of Hearing Counsel
Arrum M Gross Attorney General State of Alaska Joseph K Donohue Assistant

Attorney General and Bruce M Botelko Assistant Attorney General for Inter

vener State of Alaska

The Commission pursuant to sections 18 a and 22 of the Shipping
Act 1916 and sections 3 and 4 of the Intercoastal Act 1933 directed by
its June 11 1976 Order of Investigation and Hearing published in the

Federal Register June 16 1976 Vol 41 Number 117 this investigation
into the lawfulness ofArctic Lighterage Company s Arctic initial Tariff
FMC F No 1 And whether said tariff is unreasonable under section

18 a of the Shipping Act 1916 and section 4 of the Intercoastal Shipping
Act 1933

Background
On May 12 1976 Arctic filed an initial joint FMC ICC Tariff ICC

Case No 36362 to become effective June 15 1976 The FMC portion of
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Arctic s Tariff FMCF No 1 provides lighterage rates between ships and

anchorage and shore at Nome and Kotzebue Alaska and commodity
rates between ships anchorage and shore at Nome and Kotzebue and

various coastal points in Alaska on the Bering Sea and Arctic Ocean

Arctic s proposed tariff sets forth the seasonal operation commencing on

June 1 and terminating on September 15

A prehearing conference was held herein on November 9 1976

Hearings began on March 29 1977 Hearing Counsel stated inter alia it

had made a careful analysis based on the information supplied
by Arctic We were not able to determine the actual rate of return but

after making certain aljustments to their asset values and changing some

of the methods of allocation that we had disagreement with the result
that we reached was still what we consider to be not an unreasonable rate

of return which was 17 35 percent with an operating ratio of 88 05

percent Tr 8 9 See Exh 2 p 2

The parties present at the hearing agnled to continue discussions and to

file a status report on or before April 29 1977

Also at the hearing certain exhibits were identified namely Exh No

1 for Identification the direct testimony of Mr William P O Shea and

Exh No 2 for Identification the direct testimony ofThomas T Morris

which included the General Order 11 Report of Arctic for 1976 Tr 28
30 These identified exhibits were subsequently replaced by Exh No 1

See Arctic Letter dated May 27 1977 to Presiding Judge Hearing
Counselin a lettertothe Presiding Judge dated May 24 1977 objected to

receipt of Exhs Nos 1 and 2 for identification into evidence
Under date of April 18 1977 respondent Arctic served received April

19 1977 its Status Report after Conference with FMC Bureau ofHearing
Counsel and Bureau of Industry Economics on April 12 and 13 1977

The said status report asserted in part that after two days of dialogue
among the participants they came to substantial agreement on the

financial data and analysis concerning the operations of Arctic as

contained in Arctic s General Order 11 Report for the 1976 operating
season It was agreed to adjust FMC Vessel Operating Expense from

26 21 to 25 37 Other changes of classification and amount were also
agreed upon As a result of the adjustments Total Net Loss of Arctic
FMC operations for the 1976 season is 169 764 down from 229 694

areed to by Mr Ca y See Exh No 2

On April 29 1977 Hearing Counsel served and filed its Status Report
in which it is recognized that Arctic had already filed a status report

providing a summaryof the conference held on Apri1l2 and 13 1977
that Hearing Counsel had received the additional General Order 11 Report
supporting workpapers Hearing Counsel requested be provided by Arctic
that Hearing Counsel intended to prepare a revised written statement

reflecting its position based on the analysis and changes agreed upon at

the conference
Hearing Counsel submitted the analysis under date of May 24 1977 as

20 F M C
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the revised Direct Testimony of James F Carey Staff Accountant

Federal Maritime Commission This shall be identified as Exh No 2 for
identification in this proceeding and as such received in evidence as Exh
No 2 Mr Carey asserts in his notarized statement that he has made a

careful and comprehensive analysis of the financial and operating data

submitted by Arctic in the proceeding during the operation results for the

period January I 1976 through December 31 1976

Respondent Arctic on June I 1977 served its comments on the revised

direct testimony ofMr Carey and closed With these qualifications and

suggestions respondent Arctic Lighterage Company has no objection to

the marking for identification as an exhibit of the revised direct testimony
of James F Carey with supporting attachments

The Intervener State ofAlaska although not attending the hearing in

this proceeding on March 18 1977 served received in the Office of the

Secretary of the Commission on March 24 1977 Intervener s Brief

DISCUSSION

The respondent Arctic after discussion with Hearing Counsel and

technician issued its statement ofposition Exh No I presenting its

case in chief to show the lawfulness of the Tariff supported by Arctic s

General Order II Reports Both sides finally had come to agreement with

regard to the figures in Arctic s General Order II Report for 1976 the

underlying data and allocation methods and the specific findings re

quested in the Commission s original Order of Investigation
Arctic and Hearing Counsel came to agreement on various adjustments

to Arctic s actual General Order 11 Report for 1976 such as

1 62 021 of administrative payroll taxes were reclassified from

Account 485 to become 486

2 Maintenance expensesrepairs of floating equipment Account 402

increased from 330 218 to 414 077 an 83 859 increase A corresponding
decrease was made to accounts 404 405 and 406

3 Because of the adjustments made under I and 2 above the Vessel

Operating Expense total charged to the trade was reduced from 622 383

to 607 914 As a result the Vessel Operating Expense ratio was reduced

from 26 21 to 25 37
Arctic is a wholly owned subsidiary of Puget Sound Tug and Barge

Company is how Arctic explains in part its equity capital Exh No I p
19 and further explains Ibid p 20

Arctic s revenues in the trade for the 1976 operating season was

921 373 and the total expense 1 126 554 The 1 126 554 7 921 373

122 26 as the Operating Ratio
All of the exhibits identified above have been considered and are

received as exhibits herein The transcript of testimony and exhibits

together with all papers and requests filed in this proceeding constitute

the exclusive record for decision 46 CFR 502 169 All have been closely

20 F M C
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examined by the Presiding Administrative Law Judge It is shown that
Arctic operations take place in extremely cold temperature in broken ice
and in very shallow riversarugged environmentaU of which give rise
to elevated expenses No computation made with respect to the revenues
and expenses shows them to be improper All of the pertinent material to

this case is on file for scrutiny by the public
Upon consideration of the above and the entire record herein the

Presiding Administrative Law Judge finds and concludes that Arctic
Lighterage Company s Initiallariff in the Western Alaska Trade is not

unreasonable under section 18a of the Shipping Act 1916 and section 4
of the Intercoastal Shipping Act 1933 The Tariff withstands the test of
operating ratio which Hearing Counsel s Staff Accountant Carey agrees
is 122 26 Exh No 2 p 13 as does Arctic Exh No 1 p 21

Arctic sustained a loss of 169 764 in the FMC Regulated Trade for the
1976 operating season In view of that fact says Staff Accountant Carey
Arctic did not realize a Net Profit there can be no rate of return on

equity or rate of return on rate base Exh No 2 p 13
The Tariff is not unlawful or unreasonable and should be permitted to

remain in effect
Undoubtedly cooperation and willingness of counsel to engage in the

production and exchange ofmaterials in this proceeding to make a record

containing supporting and underlying records and accounts by which to
test the accuracy sufficiency probativeness and reliableness of material
or finding as to the lawfulness of the tariff under section 18 of the
Shipping Act 1916 and the Intercoastal Shipping Act 1933 without the

necessity for lengthy oral hearings enures to the benefit ofall concerned
especially their clients

It is ordered
A The Tariff in this investigation and hearing be and is found not to

be unlawful or unreasonable and such Tariff shall continue in effect until
or unless otherwise changed or ordered

B This proceeding be and hereby is discontinued

8 WILLIAM BEASLEY HARRIS
Administrative Law Judge

I
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DOCKET No 7428

INTERNATIONAL PAPER COMPANY

v

LYKES BROS STEAMSHIP CO INC

DOCKET No 7439

PETITION OF LYKES BROS STEAMSHIP CO INC FOR DECLARATORY
ORDER

NOTICE OF DETERMINATION NOT TO REVIEW

August 3 1977

Notice is hereby given that the Commission on August 3 1977
determined not to review the order of dismissal of the Administrative
Law Judge in this proceeding served July 5 1977

By the Commission

SEAL S JOSEPH C POLKING

Acting Secretary



FEDERAL MARITIME COMMISSION

No 7428

INTERNATIONAL PAPER COMPANY

v

LYKES BROS STEAMSHIP CO INC

NO 7439

PETITION OF LYKES BROS STEAMSHIP
CO

INC FOR

DECLARATORY ORDER

July 5 1977

MOTION TO DISMISS GRANTED

International Paper Company and Lykes Bros Steamship Co
Inc

have filed ajoint motion to dismiss these proceedings
In 7428 the complaint proceeding International charges Lykes with

violations of sections 16 17 and l8b 3 of the Shipping Act 1916 on

the grounds that Lykes a common carrier by water refused to enter into
an agreement with International which would have afforded special
volume rates on certain commodities shipped by International Subse

quently Lykes filed a petition for declaratory order No 7439 which
sought resolution of the controversy which arose by virtue of Interna
tional s complaint

Hearings were held and a briefing schedule adopted Subsequently
counsel for International requested that the briefing schedule be rescinded
because Lykes and International were engaged in an earnest effort to find

a basis upon which to settle the proceedings
The present motion to dismiss is the result of that earnest and as it

turns out somewhat lengthy effort The joint 1lotion is based upon
certain tariff revisions by Lykes which have rendered moot and
eliminated those tariff filing practices to which the original complaint of
International Paper Company had been directed

See Attachment
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Both International and Lykes take the position that there is no further
reason to allow the proceedings to remain pending or to proceed further
with the litigation

Hearing Counsel perceive no further regulatory purpose to be served in

continuing the proceedings While Hearing Counsel have no objection to
the dismissal of these proceedings they are of the opinion that the

allegations of past violations alleged in the complaint should be examined

by the Commission s staff to determine if further action is necessary
Accordingly Hearing Counsel urge that I dismiss these proceedings and

recommend that the Commission refer the record to the staff for
evaluation

I am in complete accord with the proposition that there is no further

regulatory purpose to be served by the continuation of these proceedings
International no longer desires to pursue its complaint and Lykes wishes
to withdraw its petition for declaratory order No cease and desist order
need be issued since the practices giving rise to these cases have already
ceased Any further consideration of the record in these cases with the
view toward further proceedings on alleged past violations is singularly
within the province of the Commission and no recommendation from me

seems either desirable or appropriate
Accordingly the motion to dismiss is granted

S JOHN E COGRAVE
Administrative Law Judge
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DOCKET No 7317

SEA LAND SERVICE INC AND GULF PUERTO RICO LINES INC
PROPOSED RULES ON CONTAINERS

DOCKET No 7440

PuERTO Rico MARITIME SHIPPING AUTHORITY PROPOSED ILA RULES
ON CONTAINERS

ORDER OF DISCONTINUANCE

August 10 1977

Docket No 7317 was originally instituted to determine whether the

so called 50 mile container rules proposed by Sea Land Service Inc

and Gulf Puerto Rico Lines Inc violated section 14 Fourth 16 First and

18 a of the Shipping Act 1916 and section 4 of the Intercoastal Shipping
Act of 1933 Subsequent to the institution of this proceeding Sea Land

proposed a revision to its tariff rules which it claimed would cure the

infirmities leading to the investigation However these revisions were

likewise placed under investigation by the Commission

During the period in which this investigation progressed Sea Land and

Gulf Puerto Rico Lines withdrew from the Puerto Rican trade and the

Puerto Rico Maritime Shipping Authority PRMSA superseded them as

an ocean common carrier in that trade Preparatory to its entrance in the

trade PRMSA filed its tariff which set forth provisions identical to those

already under investigation Therefore the Commission placed PRMSA s

proposed tariff rules under investigation consolidated the new investiga
tion Docket No 7440 with the existing Docket No 7317 and ordered
that the record already adduced in the earlier docket be used to the fullest

extent possible to develop the issues in the new proceeding 1

The taritI rules at issue in this proceeding were a direct outgrowth of

certain collective bargaining provisions negotiated between multi em

ployer bargaining units and the International Longshoremen s Association
ILA Of the three multi employer bargaining units which might have had

1 Subsequent amendments to the PRMSA tariff were also incorporated within the ongoing investigation
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an interest in these proceedings only the Council of North Atlantic
Shipping Associations CONASA intervened and took and active role in
the proceeding CONASA argued the validity of these tariff rules as pure
collective bargaining provisions and their consequent immunity to the

authority of the Shipping Act or this Commission
The PRMSA tariff rules at issue in this proceeding in general provided

as follows 1 Containers owned leased or used by a carrier which
contains consolidated loads coming from or going to any point within a

50mile radius of the port involved or 2 containers which come from a

single shipper which is not the manufacturer into which the cargo has
been consolidated by other than the shipper s own employees and which
containers come from any point within the 50 mile radius or 3
containers designated for a single consignee from which the cargo is
deconsolidated by other than the consignee s own employees within the
50 mile radius and which is not warehoused in accordance with other
rules shall be loaded or unloaded or transfered by ILA labor Failing the
use of ILA labor the shipper or consignee was subject to a penalty of

1 000 per container
This proceeding progressed over the course of numerous months of

hearing before an Administrative Law Judge Following these months of

hearing an Initial Decision was issued exceptions to that decision were

fJled replies were submitted and the case was heard by the Commission
on oral argument

Simultaneously with the investigation by this Commission of the
lawfulness of PRMSA s tariff rules the lawfulness of the underlying
collective bargaining provisions was also being challenged both in the
federal courts and before the National Labor Relations Board NLRB

The NLRB concluded that the Respondent ILA et al had in fact
violated the National Labor Relations Act as alleged The Board
concluded

We find that by maintaining giving effect to and enforcing the contract and
agreements known as the rules on containers respondent s violated section 8 e

of the Act We also find that by threatening to assess and by assessing liquidated
damages as provided in the above described agreements thereby threatening restrain
ing and coercing other parties with an object to force those persons engaged in
commerce to cease doing business with the consolidators Respondent ILA violated

the Act

Thereafter Respondents petitioned the United States Court ofAppeals
for the Second Circuit for review of the order of the National Labor

Relations Board The Board cross filed for enforcement of its order The

Court of Appeals for the Second Circuit found that the Board order was

based on substantial evidence and sound analysis and its enforcement

was justified as prayed by the NLRB

Respondents sought review of the decision of the Court ofAppeals on

certiorari before the Supreme Court However the Supreme Court denied

certiorari allowing the decision of the Second Circuit to stand

20 F MC
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During the course of the various appeals on the decision of the NLRB

PRMSA filed a note in its tariff effective February 29 1976 which

provides in pertinent partas follows

The determination by the NLRB affects the continued validity of the Rules

on Containers as set forth herein Such decision has been appealed to the U S Court of

Appeals for the Second Circuit
In the meantime the New York Shipping Association Inc as management s

representative has informed PRMSA that the NYSA have been advised by the

International Longshoremen s Association AFLCIO that they will take no action

against the NYSA or its members requiring them to enforce such rule

Therefore the Rule set forth herein shall not be enforced until a determination of the

validity of the Rule is made by the proper court of law or further advice is given from

the parties of the Collective Bargaining Agreement

In the light of this tariffprovision the decision of the Court ofAppeals
for the Second Circuit and the denial ofcertiorari by the Supreme Court

the proposed rules of the Puerto Rico Maritime Shipping Authority which

form the basis for this proceeding have been effectively withdrawn Since
these rules are not to be enforced by PRMSA it is the decision of the

Commission that no action by this Commission is required with respect to

findings as to the lawfulness of the proposed tariff rules
Our determination not to take action on the proposed rule in light of

their effective withdrawal should not be construed in any sense to indicate

a conclusion by this Commission with respect to its authority over these

rules were they attempted to be enforced at any time We decide here

simply that there are no rules before us which require any determination

by us as to their validity under the Shipping Act

THEREFORE IT IS ORDERED That this proceeding be and hereby
is discontinued

By the Commission

SEAL S JOSEPH C POLKING

Acting Secretary

Vice Chairman Morse opposes discontinuance oftbeproceedings
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SPECIAL DOCKET No 490

FOOTNER AND COMPANY INC

v

SEA LAND SERVICE INC

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER
PERMITIING WAIVER OF CHARGES

August 12 1977

The Commission by notice served April 20 1977 determined to review
the Initial Decision of the Administrative Law Judge in this proceeding
served April 5 1977 Upon completion of review it has been decided that
the Initial Decision of the Administrative Law Judge be adopted as the
decision of the Commission

THEREFORE IT IS ORDERED That applicant Sea Land Service
Inc is authorized to waive collection of 525 00 ofthe charges previously
assessed Footner and Company Inc

IT IS FURTHER ORDERED That applicant shall publish promptly in
its appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket No 490 that effective August 28 1976 for purposes of
refund or waiver of freight charges on any shipments which may have been shipped
during the period from August 28 1976 through September 18 1976 the rate on

ventilators roof non mechanicalminimum 22 5 m t for shipment Elizabeth New
Jersey to Riyadh Saudi Arabia was 210 00 w m subject to all applicable rules
regulations terms and conditions of said rate and this tariff

IT IS FURTHER ORDERED That waiver of the charges shall be
effectuated within 30 days of service of this notice and applicant shall
within five days thereafter notify the Commission ofthe date and manner

ofeffectuating the waiver

By the Commission

SEAL S JOSEPH C POLKING

Acting Secretary
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SPECIAL DoCKET No 490

FOOTNER AND COMPANY INC

v

SEA LAND SERVICE INC

April 5 1977

Application granted

INITIAL DECISION I

OF THOMAS W REILLY ADMINISTRATIVE LAW JUDGE

Pursuant to section l8b 3 2

of the Shipping Act 1916 as amended by P L 9029S and section

502 92 of the Commission s Rules of Practice and Procedure 46 CFR

502 92 Sea Land Service Inc Sea Land or Applicant has applied for

permission to waive collection ofa portion of the freight charges on a

shipment of roof ventilators which moved from Elizabeth New Jersey
to Riyadh Saudi Arabia under a Sea Land bilI of lading dated August 2S

1976 The application was filed October 20 1976

The subject shipment moved under Sea Land Service Inc Tariff 256
A FMC 136 4th revised page SI item 755 effective August 31 1976

The shipment measured 790 cubic feet 19 75 measurement tons of 40

cubic feet The rate applicable at time of shipment was 210 W M with

a minimum of 25 measurement tons per container The rate sought to be

applied is 210 W M with a minimum of 225 measurement tons per
container Same tariff as cited above except that the latter rate was

published on 5th revised page 81 item 755 effective September 18 1976

Aggregate freight charges payable pursuant to the rate applicable at

time of shipment amounted to 5 250 Aggregate freight charges at the

rate sought to be applied amount to 4 725 The difference sought to be

waived is 525 The Applicant is not aware of any other shipment of the

same commodity which moved via Sea Land during the same time period
at the rates involved in this shipment

1 This decision became the decision of the Commission AuauSl 12 1977

246 U S C 817 as amended
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Sea Land offers the following as grounds for granting the application
4 Sea Land negotiated with Footner and Company for a rate to cover a movement of

Ventilators Roof Nonmotorized from Elizabeth New Jersey The negotiations were

handled by Footner and Company a freight forwarder on behalf of Herschman and
Poole A rate of 210 00 W M minimum weight 22 5 measurement tons was agreed upon

Attachment No Ipage 6
In passing the information to the rate analyst Attachment No 2 the minimum weight

was incorrectly transcribed as 25 measurement tons and the publication request
Attachment Nos 3 and 4 reflects the incorrect minimum weight

The forwarder realized the error and in his telex of September 15 1976 Attachment

No 5 informed our account representative Mr Beilin that the charges billed were

different from the charges as negotiated
On September 17 1976 the error in minimum weight was corrected by telex filing

message 180 Attachment Nos 6 and 7
Clerical error on Sea Land s part in transmitting the wrong minimum weight to the

tariff publications section was the cause of the erroneous publication effective August
31 1976 A corrected publication was made promptly following disclosure of the initial
erroneous publication

Section 18b 3 of the Shipping Act 1916 46 USC 817 as amended by
Public Law 90298 and Rule 6b Special DocketApplications Rules of

Practice and Procedure 46 CFT 502 92 a set forth the applicable law

and regulation The pertinent portion of l8 b 3 provides that

The Commission may in its discretion and for good cause shown permit a common

carrier by water in foreign commerce to refund a portion of freight charges collected

from a shipper or waive the collection of a portion of the charges from a shipper where

it appears that there is an error in a tariff of a clerical or administrative nature or an

error due to an inadvertence in failing to file a new tariff and that such refund or waiver

will not result in discrimination among shippers Provided further That the common

carrier has prior to applying to make refund filed a new tariff with the

Commission which sets forth the rateon which such refund or waiver would be based

and Application for refund or waiver must be filed with the Commission within 180

days from the date of shipment

The clerical and administrative error recited in the subject application is

of the type within the intended scope of coverage of section 18 b 3 of

the Act and section 502 92 of the Commission s Rules of Practice and

Procedure
Therefore upon consideration of the documents presented by the

Applicant it is found that
IThere was an error in the tariffof a clerical or administrative nature

resulting from the inadvertent failure to file the negotiated rate with the

proper minimum of 22 5 M T per container as had been promised the

shipper
2 Such a waiver of collection of a portion of the freight charges will

not result in discrimination among shippers
3 Prior to applying for authority to waive collection ofa portion of the

freight charges Sea Land filed a new tariff which set forth the rate on

which such waiver would be based

3 For the other proisions and requirements see 18b 3 aod 502 92 ofthe Commission s Rules of Practice and

Procedure 46 CFR 502 92 a c
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i

4 The application was tiled within 180 days from the date of the subject
shipment

Accordingly permission is granted to Sea Land Service Inc to waive
coUeetion ofa portion of the freight charges speciticallythe amount of
525 An appropriate notice will be published in Sea Land s tariff

8 THOMAS W REILLY
Administrative Law Judge

WASHINGTON D C

April5 1977
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No 77 10

AGREEMENTS Nos 10072 AND 10072 1

NOTICE OF DETERMINATION NOT TO REVIEW

August 10 1977

Notice is hereby given that the Commission on August 10 1977

determined not to review the order ofdiscontinuance in this proceeding
served July 12 1977

By the Commission

SEAL S JOSEPH C POLKING

Acting Secretary
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FEDERAL MARITIME COMMISSION

No 77 10

AGREEMENTS Nos 10072 AND 10072 1

ORDER DISCONTINUING PROCEEDING

July 12 1977

By motion dated June 16 1977 Cruise Lines International Asso iation
CLlA or proponent gave notice that it was withdrawing its request for

approval of the subject agreements and requested that the proceeding
discontinued Hearing Counsels reply to CLlA s motion supported
dismissal The replies of the Association ofRetail Travel Agents ARTA 2

and the American Society of Travel Agents Inc ASTA3 both opposed
discontinuing the proceeding although for somewhat different reasons

As indicated in the Commission s April 26 1977 Order of Investigation
and Hearing Agreements 10072 and 100721 were ftled for approval
by CLlA pursuant to section 15 of the Shipping Act 1916 10072

provided for a conference of passenger lines in the passenger and cruise

line trade in North America CLlA sought approval for the Conference
members to meet develop and agree on activities designed to promote
shipboard holidays on voyages marketed in North America 10072 also

sought authority for the Conference to represent member lines in dealing
with industry conferences associations and governmental agencies and
also to represent member lines in matters relating to the qualifications and

appointment of travel agents 10072 1 known as Administrative
Rules provided for the internal administration of the Conference Article

A and rules governing travel agents Article E

The Commission s April 26 Order named four organizations as protes
tants in this proceeding the American Automobile Association AAA

ARTA ASTA and the U S Department of Justice DOJ All four had
earlier ftled objections to all or parts of the subject Agreements 4

The two Agreements would have provided inter alia for a 100 agency

I Dated July5 1977
2 ARTA s Answer is dated June 21 1977
J ASTA s Answer is dated July 7 1977

The Department ofJustice had asserted that the entire process of joint reaulation of the travel industry from the

appointment of agents to settinll the agents commissions to power to terminate the agent s appointmentwould be

aperse violation of the antitrust laws constitutinll agroup boycott in violation of Section 1 ofthe Sherman Antitrust

Act and also horizontal price fixing in violation ofSection I
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fee to be collected by the Conference from each travel agent for the
Conference to set commission levels and specific maximums to be paid to
travel agents that only travel agents qualified and appointed by the
Confetence may receive remuneration that all appointed travel agents be
bonded by a bonding agency acceptable to the Conference and that in
consultation and cooperation meetings with other conferences and orga
nizations there was no provision for participation by the travel agents
themselves or their representatives

CLIA s Motion to Discontinue Proceedings and withdrawal of their
request for approval of the two Agreements states that this withdrawal
does not constitute any expression or concession by CLIA on the merits
ofthe Agreements but is based solely upon the unwillingness of the CLIA
lines to bear the burdens and expenses of litigation of these matters at
this time

ARTA s reply in opposition to discontinuing the proceeding argues that
while it does not question CLlA s right to withdraw the subject two

Agreements t here are still questions to be answered ARTA then
goes on to assert that because CLlA has stated in a news report clipping
attached to ARTA reply that CLIA will continue to function as an

organization dealing solely with the promotion of cruising and education
of travel agents that therefore its documents oforganization by laws
and other pertinent agreements are subject to approval ofthe Commission
and are an issue to be disposed of in this proceeding ARTA argues
that the proceeding should continue and merely shift its focus from the
subject Agreements to the underlying agreements serving as the founda
tion for the International Passenger Steamship Association and the Pacific
Cruise Conference
Ifind nothing in the Commission s April 26 OrderS or in Commission

precedent that would authorize me to disregard the proponent s voluntary
withdrawal of the very Agreements that are specified to be the precise
subject of investigation and hearing and to unilaterally shift the focus
Le change the subject of the proceeding to another area that is ofgreat

interest to a designated protestant This is not to say that the Commission
lacks power to sua sponte initiate a new investigation into any area it
believes may be violative of the Shipping Act 1916 6 Nor does it mean

that an aggrieved party is totally without remedy if one believes he is

being injured by a clear violation of the Act for there are provisions for

S The Commission s April 26 Order interalia states specifically as follows

T he Commission is of the opinion that Agreements Nos 10072 and 10072 1 should be made the subject of apublic
hearing and investigation to determine whether theseAgreements shouldbe approved disapproved or modified
under the standards set by Section 15 of the Shipping Act 1916

NOW THEREFORE ITIS ORDERED That the Commission commence an investigation and hearing pursuant to
Section 22 ofthe Shipping Act 1916 todetermne whether Agreements Nos 10072 and 10072 1 should be approved
disapproved ormodified

IT IS FURTHER ORDERED That in the event there is any modification ofthese Agreements such modification

shall be moo with the Commission and shall be made subject to this
investigation

Emphasis added
6The Commission has broad investigatory powers Shipping Act 1916 22 27 29 see also Federal Maritime

Commission v Port ofSeattle 9 Cir 197 21 F 2d 431 432
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complainants to bring actions pursuant to the Act 7 as well as for the

FMC staff acting on complaints to investigate alleged violations outside

the framework of the instant proceeding As Hearing Counsel point out in

their reply to the motion any protest or criticism that ARTA or any other

party may have about the authority still retained by CLIA under its other

existing and Commission approved section 15 agreements 8 should be

specifically directed to those agreements and any allegation of improper
concerted activities not covered by an approved section 15 agreement
should be investigated by the staff independent of this particular docketed

proceeding
ASTA also opposed the Motion to Dismiss although it supports the

general concept of the Agreements the concept ofa unified cruise line

conference with a uniform system of fitness requirements for travel

agents ASTA opposed the severe qualification requirements for travel

agents in the subject CLIA Agreements lack of a voice by the travel

agents in proposed conference activities and the establishment of agents
commission levels However ASTA argued that this proceeding is an

appropriate forum for the Commission to make a public interest exami

nation of the conditions common to much of the passenger steamship
industry and asserts that b ecause of the similarities between the

objectionable provisions of CLIA s Agreements and those of other cruise

conference agreements the Commission should make its examination

broad so as to inquire into such industry wide practices
For the reasons set forth above in disposing of ARTA sopposition to

discontinuance and again without intimating any limitation on the

Commission s authority to broaden an investigation or initiate an entirely
new one on a related subject area I must reject ASTA s request to

continue this proceeding in the face of a voluntary withdrawal by the

proponent of the very Agreements that formed the sole basis and sina

qua non for this investigation and hearing
Accordingly the Motion to Discontinue the Proceeding is GRANTED

S THOMAS W REILLY
Administrative Law Judge

1 See section 22 Shipplna Act 1916 47 U S C 821
I Aareement No 131 Pacific Cruise Conference Aareement No 98 6 International Passeoacr Association and

Agreement No 10071 Cruise Line International Association Cooperative Working Arranaement
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FEDERAL MARITIME COMMISSION

DOCKET No 7615

THOMAS P GONZALEZ CORPORATION

v

WESTFAL LARSEN CO NS

ORDER

August 15 1977

This proceeding is before the Commission on exceptions by Westfal
Larsen Co NS WL to a ruling by Chief Administrative Law Judge
John E Cograve dismissing a joint Petition for Declaratory Order ftled by
Westfal Larsen and Thomas P Gonzalez Gonzalez The subject Petition
requested the Commission to determine whether the tariff of the Latin
AmericaPacific Coast Steamship Conference Conference applied to a

shipment of beans from Ensenada Mexico to Wilmington Los Angeles
California

The essential facts are as follows
Gonzalez and WL entered a charter party PIa contract for the

transportation of a shipment of beans from Puntarenas Costa Rica to
Ensenada Mexico When WL s vessel with the shipment aboard arrived
at Ensenada Gonzalez was unable to take possession of the cargo As a
result WL at Gonzalez s instructions discharged the shipment at
Wilmington California

A controversy arose over WL s request for the payment of additional
charges for the transportation from Ensenada to Wilmington The
additional amount allegedly due computed according to the Conference
tariff2 on the Ensenada Wilmington movement was some 60 000 Upon
WL s refusal to deliver the cargo Gonzalez executed a letter agreement
on May 15 1975 and gave WL a check for 44 188 273 and a letter of
credit for 60 000

Thereafter Gonzalez ftled a complaint with the Commission in Docket

I The charter party provided for a negotiated rate of 25 00 per metric ton Demurrage stevedoring storage and
other Charges were assessable against Gonzalez

2 WL maintained that as a member of the Conference it was bound to apply the Conference tariff on a route
covered by that tarifT

l This represented monies due under the charter party agreement
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No 75 39 later amended charging that WL s assessment of additional
charges was unjust and unreasonable in violation of section 18 b of the

Shipping Act 1916 and asking that WL be ordered to relinquish the letter
ofcredit 4

Subsequently in an attempt to resolve their differences the parties
filed the joint Petition for Declaratory Order asking the Commission to

determine whether the Conference tariff applied to the Ensenada Wilming
ton movement and if so the amounts due under the tariff The
Conference was granted leave to intervene Before a hearing could be
held Gonzalez withdrew the complaint in Docket No 7539 and moved
for leave to withdraw as joint petitioner and for dismissal of the Petition
for Declaratory Order

The Presiding Officer dismissed the proceeding He found in essence
that the issuance of a declaratory order was not likely to terminate the
controversy for even were WL to prevail on the merits the Commission
could not order a distribution of monies and WL would have to seek
redress in the courts to collect any charges from Gonzalez The Presiding
Officer concluded therefore that a court would be amore suitable forum
for the resolution ofthe controversY Without addressing the merits of the
Presiding Officer s fmdings and conclusions we are denying the issuance
of the requested declaratory order on a more fundamental ground

The Petition before us raises the question of the applicability of the
Conference tariff to the carriage from Ensenada to Wilmington The
Commission s Order referring the Petition to hearing likewise limits the
inquiry to the Ensenada Wihmngton movement as does the Presiding
Officer s order granting the Conference leave to intervene The faci
however is that the shipment of beans at issue actually moved from
Puntarenas Costa Rica to Wilmington California As a result and
inasmuch as all parties to this proceedinghave suggested ill their pleadings
that the Conference tariff might wen be applicable to the entire carriage
from Puntarenasto Wilmington we are declining the requested issuance
of adeclaratory order within the framework ofthis proceeding S

THEREFORE IT IS ORDERED That the Petition for Declaratory
Order filed by Westfal Larsen Co NS and Thomas P Gonzalez in this
proceeding is hereby denied

FURTHER IT IS ORDERED That this proceeding is discontinued
By the Commission

SEAL S JOSEPH C PoLK lNG

Acting Secretary

4 The amended complaint alleged violation of section t8b 2 and 3 for WL s attempt to impose common carriers
rates to acharter party carrlaae in the absence ofany provision iJl the tariff to that effect

S The purpose of a declaratory order is to terminate acontroversy or remove uncertainty and its issuance is

completely discretionary with theCommission U S C S4 e 46 C F R 502 68
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DOCKET NO S

ActtEettEvrNo 99733 AceMeNT No 9863

ORDER DECLARING AVAILABILITY OF DISCOVERY
MODIFYING PROCEDURAL EVENTS AND DATES AND

DENYING SIAY OF DISCOVERY

August l8 1977

On Mazch 31 1977 the Commission inslituted this proceeding in order
to determine whether Article 1 of Agreement No 9973 and Article 1 of
Ageement No 9863 whereby the parties to those agreements would
have separate voes in conferences and other agreements to which they
may be party should be disapproved or moedpursuant to section 15
of the Shipping Act 1916

Agreement No 9863 is between Blue Star Line Ltd and East Asiatic
Company Ltd whereby those wo carriers operate as a join service in
the trade between ports on the United States Pacific Coast and poRS in
the United Kingdom the Republic of Ireland and the Norhern European
Confinent including Scandinaaand Finland

Agreement No 9973 is among Johnson Line and the aforementioned
Blue Star Line Ltd and East Asiatic Company Ltd whereby those
three carriers operate as ajoin service in the trade between United States
Pacific Coast ports including Alaska and Hawari and ports and places in
the United Kingdom Republic of Ireland and the European Continent
including Scandinavia and Finland but excluding Mediterranean poRs

The quesion to be answered in this proceeding is whether or not the
tuee aforementioned carriers should be pemutted to vote separately as

compazed to having only a single vote as ajoint service in any conference
or other agreement to which they may be party

The aforementioned three carriers were named Proponents in he Order
of Investigation and Hearing herein and United States Lines Inc and
SeaLand Service Inc were made Protestants in the proceeding Hearing
Counsel is party to the proceeding by nile In the Order the Commission
limited this proceeding to the receipt of affidavits of fact and memoranda
of law until such time if ever that he Commission determined ffiat a

trial type evidentiary hearing or oral azgumen was necessary Proponents

zo FMc 133
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were directed to file their affidavits and memoranda on or before May 1
1977 and Prokestants and all other parties to the proceeding were

directed to file their affidavits and memoranda on or before May 31 1977
Requests for a trial type evidentiary hearing were to be filed on or before
May 1 1977

On April 14 1977 Proponents petitioned the Commission to modify the
Order of Investigation and Hearing so as to change the dates upon which
affidavits of fact and memoranda of law were due to be filed with the
Commission from May 1 for Proponents and May 31 for all other partiea
to the proceeding to June 1 and June 30 respectively The asserted basia

for the petition was counsels inability to confer with Proponents primary
affiants until midMay Protestants and Hearing Counsel had no objeCtion
to the petition On May 2 1977 the Commission issued an order
modifying its Order of Investigadon and Hearing in this proceedin so ae

to alter the dates upon which and the order in which the parties to thia
proceeding would file affidavits and memoranda of law As changed by
the May 2 1977 order this schedule is as follows

DATE
May 20 1977
May 31 1977

June 14 1977

June 21 1977

July 19 1977
Auguat 2 1977

EVENT

Request for trisl type evidentiary hearing
Affidavita oF Protestanta and those interveners opposin the ap
pmval of the agreements
Affidauita of Proponents and those interveners favoring che apptoval
of the agreementa
Rebuttal affidavits of Proteatants and those interveners opposing the

approval of the agreementa
Opening memoranda of taw by all parCies
Reply memoranda of law by all partiea

On May 12 1977 Proponents Protestants and Hearing Counsel filed
a Joint Motion for Modification of Procedural Events and Dates Joint
Motion whereby the presently established dates would be delayed two

months in each event There are no interveners in this proceeding The
bases for the Joint Motion as enunciated therein follow verbatim

On May 2 1977 thc CQmmieaion served ita Modiftcation of Order of Investigation
and Hearing Modification hercin That Modification subatantiaUy revised the proce
durnl evenfs as previously established Proteatants aze nurrentlyreevaluating the need
to use discovery in this proceeding in light of the changes aet out in the Modification A
dispute amongst the partiea may davelop in respect of whether thera may be discovery
in this proceeding Such a diapute mighE have to be resolved by the Commission and
this wiU take some time

Secondly aU parties have agreed to use the additional time which will be available to

them as a result of the proposed reviaiona aought herein to determine what factual
matters can be stipulated to by all partiea in fuRherance of limiYing factual disputes

On May 18 1977 Proponents moved the Commission to issue an order
declaring that discovery is not available in this proceeding Declaratory

Heariop Counee havinp beenof tAe view CAat diecavery did epply to this proceedinp eommenced diaeover7
in the Porm of interropatoriea to the other partiee within 30 daye of tha Oripinal Order of Invectigaion Protesanteari

oF the view ihet dissovery applies to thia proceedinQ end hat Ihe 30 deys ahould be canstrued ro run from h

CommisaionaModiflcatlon Proponente ere oP the viaw that diacovery das not apply to his pmceeding

20 FMC
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Motion According to Proponents discovery is not available in this

proceeding 1 because discovery is not always available in section 22

proceedings for example it is not avaIlable in rulemaking proceedings
2 because this proceeding is essentially a section 15 proCesding
notwithstanding the refence to section 22 in the Order of Investigativn
and Hearing and 3 because the Commission in that Order of Investi

gation and Hearing limited the proceeding to the submission of affidavits
of fact and memoranda of law

Also on May 18 1977 Proponents filed a motion for stay ofdiscovery
asserting that there is a strong likelihood that the motion for declaratory
order will not be decided prior to the date on which responses to the
discovery requests of Hearing Counsel and Protestants will be due
Proponents quest the Commission to stay all discovery and responses
until 15 days after the Commissionsdecision on the motion for
declaratory order

Central to each of the three motions is the question of whether
discovery is available in this proceeding Upon the resolution of that

question depends the decisions on ail three motions Consequently they
are decided together

A Declaratory Motion

Section 27 of the Shipping Act 1916 provides that in all proceedigs
under section 22 of the Act discovery proceedings shall be available
under rules and regulations issued by the Commission The Senate Report
accompanying Public Law 90177 whereby section 27 of the Act was

amended so as to permit discovery stated that the discovery procedures
would be applicable only in adjudicatory proceedings arising under
Section 22 ofthe Shipping Act 1916 To the extent any proceeding under
Section 22 of that Act is not adjudicatory in nature then the

procedures for discovery would not be available S Rep No 472
90th Cong lst Sess21967

Proponents argue that discovery procedures are not available in every
section 22 proceeding citing Uniform Rules and Regulations Covering
Free Time on lmport Containerized Cargo at the Port of New York 14
SRR 1520 ALJ 1975 as authority for the proposition that discovery is
not available in rulemaking proceedings even if conducted pursuant to

section 22 of the Shipping Act The case cited by Proponents was an

interlocutory order ofa Commission Administrative Law Judge wherein
the Presiding Officer ordered the commencement oforal hearings without
further delay and in doing so ruled that discovery was not available in a

true rulemaking proceeding with no adjudicatory aspects Whatever the

validity of the reasoning in that case it is inapplicable here because this
case is not a rulemaking proceeding

The Senate Report indicates that the discovery procedures would be
available in adjudicatory proceedings The Administrative Procedure Act
defines adjudication as the agency process for the formulation of an

20 FMC
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order 5USC5517 Order is defined as thc whole or a part
of a final disposition whether affirmative negative injunctive or

declaratory in form of an agency in amatter othsr than rule making
5 USC5516 Section IS of the Shipping Act provides that the
Commission shall approve modify or disapprove agreements by order
Hence this proceeding is anacjudicatory proceeding Under the actual

i
words ofsection 27 and its legislative history discovery is available
under rules and regulations promulgated by the Commission in adjudica
tory proceedings conducted puisuant to section 22

The Commission did promulgate discovery rules under the authority of
section 27 0 the Shipping Act Rule 201 provides that discovery is
available in nll procaedings under seetion 22 of the Shipping Act 46
CFR 502201

Proponents argue however that notwithstanding the reference to
section 22 in the Order of Investigation and Hearing thE instant
proceeding is essentially a section 15 proceeding Althoughnotspecifically
stated the inference which Proponents apparentywish the Commission
to draw from that statement is that discovery is not available in a
proceeding concerning the approval or disapproval of a section 15

agreement because such a proceesiing is not a section 22 proceeding
Section 22 of the Act authorizes the Commission to conduct investigations
into any violation oP the Shipping Act The phrase any violation of
the Shipping Act includes inquiries concerning the approval or disapproval

j of agreements pursuant to section 15 as well as violations of the
proscriptive provisions of the Shipping Act egsections 14 16 or 17
Federal Maritime Commission v Carragher et al 364 F 2d 709 2nd
Cir 196 Federal Maritime Commission andLudlow Corp v DeSmedt
366F2d 464 2nd Cir 1166 Thas it follows that discovery is available
in proceedings instituted to determine the approvability pursuant to
section 15 of agreements and the Commission has expressly so held
Agreement 9813Corference flgreement Transatlanlic Freight Cor4fer
ence Docket No 695811 SRR fi28 19FO

Proponents also argue that in this proceeding and by extension in all
j proceedings of this class that is affidavits and memoranda proceedings

the Commission has waived the applicability of the discovery rules The
argument for waiver ofdiscovery in this proceecting ifounded upon the
Order of Investigation and Hearing where the Commission provided

That this proceeding shall be limited to the submisaion of affidavits of fact and
memoranda of law replies thereto and oral argument if requested andor deerted
neceaeary by the Commission

The argument is that the order instituting this proceeding by its terms
limits it to only affidavits and memoranda and possibly oral argument
that that specific limitation is inconsistent with the use of any other

Rule IQ permite the Commiseion to waive anyofthe Rules of Ikacqce and Proceduro with the axcepuon of two
rules not roleveqt here in any particular cese m provent undue Aardahp maniPeet iRluatice or if he axpadiNoua
conduct oPbusineas ao requirea 46 CFR50210

20 FMC
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processes and that the use of discovery is contrary to the purpose of
such a shortened procedure to wit the expeditious conclusion of the
proceeding This argument also fails for the limitation in this proceeding
is upon the method whereby evidence and argument will be presented to
the Commission that is affidavits and memoranda vice oral testimony
and crossexamination but not upon the method whereby that evidence
will be acquired by the parties to the proceeding that is by the use of
discovery Further the Commissionswaiver of rules is not to be implied
but is found only when express Lastly the use of discovery is not
inconsistent with the expeditious resolution of this proceeding because
the discovery rules provide that the parties may be ordered to commence

the hearing prior to the completion of discovery z

After considering all of the arguments for and against the Commission
concludes that discovery is and has been available in this proceeding and
that it is available in all section 15 proceedings conducted pursuant to
section 22 except those in wHich the Commission expressly precludes
discovery This is so because section 27 of the Shipping Act provides
that discovery is available in all adjudicatory proceedings under rules

promulgated by the Commission the Commission has promulgated rules

making discovery available in all section 22 proceedings this is a section
22 adjudicatory proceeding and the Commission has not waived the use

ofthe discovery procedures in this proceeding

B Joint Motion

The effect of the Joint Motion if granted would have been to delay the

receipt of the first affidavit in this proceeding from May 31 1977 undl

July 31 1977 Because of the delay engendered by the several motions
filed in this proceeding and the Commissionsconsideration of those

motions the Joint Motion has become moot

However the Commission will further delay the procedural events and
dates so as to permit commencement and completion of discovery and
the filing of the affidavits and memoranda required in this proceeding
within a reasonable period of time from the date of this order In this

regard the Commission concludes that the parties to this proceeding
should have taken the opportunity presented by the delay caused by the
instant motions to gather the data necessary to respond to discovery
requests already made and to have researched and formulated proper

objections if any to those discovery requests and to have determined
what questions should be asked during the discovery phase of this

proceeding3 Because the agreements which are the subject of this

proceeding have been approved untii the final order of the Commission in

Nothing herein shall be wnstmed to preclude the ResidingOcerfrom ordering ahearing tocommence before

the wmpletion of discovery and inspection procedures conducted pursuant to Subpart L 46CFR502201b2
Indeed the par6es represented to Ihe Commission in the Joint Motion that they would usethe time productively

Furtheq the Commission gave the parties notice in its order of May 31 1977 that this proceeding woWd be resumed

uponShOrt notiCe

20 FMC
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this proceeding it is desirable that the lawfulness of those agreements be
determined at the earliest practicable date

The schedule which the Commission shall hereinafter provide is the
result of a balancing of the desire for expedition and for a full and

adequate record relevant to the issues in this proceeding In the absence
of delay engendered by frivolous pleadings or unreasonable discovery
requests or unfounded refusals to comply with proper discovery requests
that schedule will permit the achievement ofboth of those goals
C Motion for Stay

The apparent purpose for the motion for a stay ofdiscovery until 15

days after the Commission decides the Declaratory Motion seems to have
been to protect Proponents from being subjected to discovery until after
the Commission decided that question Since the Commission has new

determined that discovery is available in this proceading there is no

longer any need to prevent Proponents from being subjected to discovery
Consequently the motion for stay ofdiscovery is moot and it will be
denied

D Suira6ility of theffidavits and Merraoranda Procedure

Having determined that discovery is available in this proceeding the
Commission is compelled to consider whether the proceeding as pres
entyconstituted is suitable to the purposes qf this investigation That
procedure was adopted by the Commission for this case so as to provide
for the expeditious resolution of this dispute Unfortunately the Commis
sion is not constituted to handle with the degree ofexpedition desired

i the interlocutory matters relating to discovery No collegial body may act
as quickly as a single presiding officer While the Commission could
assign to one ofits number the task of overseeing the discovery phase of
this proceeding because of the breadth of the responsibilities of the
Commissioners greater expedition would be achieved if one of the
CommissionsAdministrative Law Judges were to perform that function
Consequently the Order of Investigation and Hearing herein will be
farther modified so as to provide that this proceeding is referred to an
Administrative Law Judge to oversee the discovery phase of this
proceeding

As referred the Presiding Administrative Law Judge will rule on all
discovery matters and any other interlocutory matter within the scope of
this proceeding up to the filing of the first affidavits required in this
proceeding The Presiding Administrative Law 7udge will be authorized
to delay the schedule of affidavits and memoranda but only if that officer
makes wretten ndings of facts which that ofcer concludes constitute
good cause for the delay with due regard for the Commissionsdesire for
expedition in this proceeding Similarly any waivers of rules or enlarge

i A requeat forarialtype evidantiary hearing ahall not operato to delsy any otAerdate

20 FMC
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e agreements be ments of time which the Presiding Officer is authorized by the Rules of
Practice and Procedure to grant shall be supported by written findings of

r provide is the facts which the Presiding Officer concludes constitute good cause for the
1 for a full and delay or enlargement with due regard for the Commissionsdesire for

In the absence expedition in this proceeding
sable discovery On the date upon which Protestants are required to file their affidavits
overy requests as delayed if the Presiding Officer does so the jurisdiction of the
e goals V Administrative Law Judge to which this proceeding is referred shall

terminate and those affidavits and all subsequent documents filed in this
proceeding shall be filed with the Commission By this reference to an

scovery until 15 Administrative Law Judge the Commission intends to permit orderly
n seems to have discovery but to otherwise preserve the affidavits and memoranda
overy until after character of this proceeding and the expedition permitted by that
fission has now character

ing there is no In line with that expedition and because the parties to this proceeding
ed to discovery have had sufficient time to determine what matters they wish to discover
t and it will be and any proper objections thereto and because this proceeding has been

delayed too long as it is the time within which a party may commence
discovery respond to discovery requests interpose objections to discov

e ery seek protective orders regarding discovery seek to compel compli
proceeding the ance with discovery reply to motions to compel discovery and do any
eeding as pres other act with regard to discovery will be shortened to the date 15 days
restigation That after the date of this order or half the time prescribed by the

so as to provide CommissionsRules of Practice and Procedure whichever is later While
1y the Commis the Commission here shortens the time allowed for discovery matters
edition desired this general shortening is not to be construed so as to limit the authority
ial body may act of the Presiding Administrative Law Judge to further shorten or enlarge
mmission could those times pursuant to the Rules of Practice and Procedure should good
covery phase of cause therefor within the context of this order appear to that officer
isibilities of the In summary the Commission concludes that discovery is available in
d if one of the this proceeding that the Joint Motion should be denied in part and that
m that function the Motion for Stay of Discovery should be denied
g herein will be THEREFORE IT IS ORDERED That the order of the Federal
is referred to an Maritime Commission entitled Agreement No 99733 and Agreement
y phase of this No 9863 Order of Investigation and Hearing and Order of Approval of

Agreement No 99733 Pendente Lite dated March 31 1977 is further
will rule on all modified

thin the scope of a By the addition of a new ordering paragraph therein as follows
required in this IT IS FURTHER ORDERED That this proceeding is referred to the Commissions
Ill be authorized Office of Administrative Law Judges for the sole purpose of overseeing the discovery

nly if that officer phase of this proceeding the Presiding Administrative Law Judge to have all the rights
nudes constitute powers and duties in this proceeding as may be had by a Presiding Administrative Law
ssions desire for

Judge in any proceeding referred to that office Provided however that the jurisdiction

Hiles or enlarge 4 s The shortened times apply co outstanding discovery requests as well as those to follow hereafter Further since
the Commission has established a new schedule for discovery affidavits and memoranda 11 is unnecessary to rule
upon Protestants assertion that the time within which discovery may be commenced should be construed to run from
the Commissionsorder of May 2 1977

20 FMC 20 PMC
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of the Office of Administrative Law Judges over this proceeding shall terminaeon the

daehe affidavisof Proesansare due as that daemay from time to time be

derermined and Provided jurther hat the Presiding Administrative Law Judge may

enarge the time within which requests for a triai type evidentiary hearing af5davits or

memofanda shall be filed in this proceeding only upon written findings of facswhich
consiuegood cause with due consideraion for the ezpedition mandated in this

proceeding and Provided jurther that any waivers of rules or enlargemrnts of time
which he Presiding AdministrntiveIaw Judge is authorized by the Commissions Rules

of Practice and Procedure to grant shall be effected only upon the Presiding
Administrative Law Judgeswritten findings of facts which wnstitute good cause with
due consideration forhe expedition mandated in this proceeding

and

b By deleting in the fifth ordering paraaph thereof as moedby
the CommissionsOrder of May 2 1977 the following dates May 20
1977 May 31 1977 June 14 1977 June 21 1977 July 19 1977 and

August 2 1977 and substituting herefor the following dates December

9 1977 December 27 1977 January 10 1978 January 17 1978 Februazy
7 1978 and February 21 1978 respectively

T S FURTHER ORDERED That the times provided in Rules

132c and 201 through 211 of the CommissionsRules of Practice and

Procedure 46CFR 502132c502201502211 aze shortened to in

each instance half the time prescribed in those rules or to the date 15

days from the date of this order whichever is later

T S FURTHER ORDERED That except to the extent herein

expressly granted the May 12 1977 Joint Motion for Modification of

Procedural Events and Dates is denied

T S FURTHER ORDERED Tha the May 18 1977 Motion for

Stay of Discovery filed by Johnson Line Blue Star Line Ltd and East
Asiatic Company Ltd is denied

By the Commission

SEAL S JOSEPH C POLKING
Acting Secretary
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 3701

CONE MILLS CORPORATION

v

TRAILER MARINE TRANSPORT CORPORATION TMT

AOOPfION OF DECISION OF SETTLEMENT OFFICER

January 30 1978

The Commission by notice served September 2 1977 determined to
review the decision of the Settlement Officer served August 10 1977 in
this proceeding Upon review the Commission finds the decision of the
Settlement Officer denying reparation to be proper and well founded and
adopts it as its own

Rule 230 of TMT s Tariff FMCF No 2 provides that the carrier may
load other freight in the free space available in a container while Rule
20 F provides for the assessment of rates based upon one hundred
percent of the cubic capacity of the container if the shipper fails to furnish
the cubic measurements ofcargo rated on a cubic foot basis Complainant
here delivered the containers sealed thereby effectively preventing the
carrier from utiliZing whatever space might otherwise have been available
This coupled with Complainant s failure to apprise TMT of the actual
measurements of the cargo as required by the carrier s tariff warranted
the assessment of freight charges based on the full cubic capacity of the
container By its actions and inactions Complainant in effect leased and
moved entire containers

Our decision today is in full accord with the Commission s holding in
Borden v Venezuelan Line Docket No 762 Report served January 10
1977 where we reiterated the principle set forth in Kraft Foods v

Federal Maritime Commission 538 F 2d 445 D C Cir 1976 that no

tariff rule may lessen the statutory period for seeking reparation provided
in section 22 of the Shipping Act 1916 as well as the Commission s

policy of allowing recovery under the proper circumstances where due to
inaccuracies in the shipping documents the carrier was led into assessing
higher charges than provided in its tariff for what actually moved In this
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case what actually moved and what Complainant was properly assessed

for were entire containers
Vice Chairman Morse concurring I concur in the result See my

concurrence in Cone Mills Corporation v Trailer Marine Transport
Corporation Informal Docket No 3691

By the Commission

SEAL S FRANCIS C HURNEY

Secretary

20 F M C
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 3701

CONE MILLS CORPORATION

v

TRAILER MARINE TRANSPORT CORPORATION TMT

August 19 977

Reparation denied

DECISION OF LMERRILL SIMPSON SETTLEMENT OFFICER

Complainant seeks reparation in the amount of 4 217 91 claiming a

freight overcharge on six shipments ofcargo moving between October 27
1975 and January 13 1976 in trailer of Ryder Truck Lines Inc loaded
by the shipper The overcharge alleged was occasioned by the application
ofRule 20F ofTMT s Tariff FMC F No 2 which provides for assessment
of rates based upon 100 percent of the cubic capacity of the trailer if the
shipper fails to furnish the cubic measurement of the cargo on cargo
which is rated on aper cubic foot basis Rule 450B of the tariff prohibits
a change in the cubic measurement after the cargo leaves the possession
of the carrier While no violation of the statute is alleged by Complainant
it appears that the complaint is based upon a violation of Section 18 a

Shipping Act 1916 46 USC 817 a

Respondent TMT in a letter dated March 6 1976 encouraged the

complainant to file a claim with the Commission and on March 17 1976
in a letter addressed to the Commission indicated its support for the
claim This support by the carrier of the shipper s claim is misplaced
TMT is the maker of the tariff It has and has had the ability to amend its
rule so that no shipper would be placed in the position ofpaying for more

space than was utilized caused by the failure to state the cubic
measurements if the proper application of rates is its only concern TMT
has not altered Rule 20F and it continues to have application

After this complaint was filed the carrier consented to the informal

This decision became the decision of the Commission January 30 1978
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procedure of Rule 19 46 CFR 502 301 304 but failed to include any

response regarding the allegations therein

I requested all ofthe documents received from the shipper and the bills

of lading and invoices issued together with the cubic measurement of

each container Respondent complied The documents furnished by TMT

included
I Ocean Bill of Lading covering each shipment and prepared by the respondent
2 Trailer receipt and inspection report
3 Ryder Truck Lines waybill
4 Complainant s shipping order

Also furnished for some of the shipments was a usually incompleted form

titled Shippers Export Shipping Instructions

Respondent further advised that the interior cubic measurement ofeach

container was 3200 cubic feet

From the docJlments supplied it is clear that TMT had knowledge of

the description of the goods the number of cartons and the total weight
of each shipment None of the documents furnished to the carrier

reflected the cubic measurement ofthe cargo nor the inside cubic capacity
of the trailer The shipping order prepared by complainant and supplied
to the respondent listed carton numbers and the contents of each

expressed in yards ofmaterial and the total weight of each shipment
TMT received no documents which stated the cubic measurement of

the cargo The containers received were sealed and the seal numbers

were recorded by both the motor carrier and respondent
Containerized shipping had brought with it benefits and some problems

for shipper and carrier alike Shipments loaded by the shipper and or

unloaded by the consignee result in savings in handling costs to carriers

In this instance these savings are translated into the carrier s rate

structure through the publication ofa truckload rate which is substantially
less than the rate for goods moving loose across respondent s facility
This loading of the cargo by the shipper removes the practical ability of

the carrier to determine what the measurements of the cargo are without

destroying those savings contemplated in the truckload rate assessed

Furthermore rule 230 of respondent s tariff provides in part that the

carrier has the unrestricted right to load other freight in the trailer This

right is preempted if the carrier does not have knowledge of the amount

of space available to it

Rule 450B taken alone would not be a basis for denying the reparations
sought

However rule 20F places a reasonable duty upon the shipper necessary
for both the proper application of rates and efficient carrier operation It

does not appear to be uqjust or unreasonable

The failure of the complainant to comply with mandatory provisions of

a lawfully filed applicable tariff provision in and of itself is sufficient to

20 F M C
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require dismissal of its complaint Accordingly the claim of complainant
for reparation is denied and its complaint dismissed

S LMERRILL SIMPSON
Settlement Officer

o F M C
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case what actually moved and what Complainant was properly assessed

for were entire containers
Vice Chairman Clarence Morse concurring Iconcur in the result but

disapprove the basis used by the majority
The Settlement Officer Held

The failure of the complainant to comply with mandatory provisions of a lawfully tiled

applicable tariff provision in and of itself is sufficient to require dismissal of its

complaint Accordingly the claim of complainant for reparation is denied and its

complaint dismissed

This quoted language is the only stated basis for the Settlement Officer s

decision Iconcur in that basis However upon review of the decision of

the Settlement Officer the Commission in its Adoption ofDecision of

Settlement Officer finds the decision of the Settlement Officer denying
reparation to be proper and well founded and adopts it as its own In so

doing the Commission takes an action which is diametrically opposed to

its decision in Borden Inc v Venezuelan Line Docket No 762 1977
17 S RR 497 wherein the Commission held

The tariff rule construed in Kraft provided that claims for adjustment of freight
charges if based on alleged errors in description weight andlor measurement will not

be considered unless presented to the carrier in writing before the shipment involved
leaves the custody of the carrier By analogy to the weight or measurement situation
we hold that Complainant s failure to state the value at the time of shipment cannot

deprive it of its statutory right to subsequently bring forth evidence on the issue of the
value of the goods it actually shipped Nalco Chemical Co v Alcoa Steamship Co

supra Colgate Palmolive Co v Grace Line supra and other Commission decisions

applying tariff rules similar to that found in this proceeding so as to deny shippers an

opportUnity to obtain reparations within the two year limitation period of section 22 are

overruled

A duly fIled and published tariff has the force of law State ofIsrael v

Metropolitan Dade 431 F 2d 925 at 928 Valley Evaporating Co v

Grade Line Inc 14 F M C 16 at 19 20 1970
A duly fIled and published tariff rule may be found to be unlawful by

this Commission only if the finding of unlawfulness is made after notice

and opportunity to be heard on that issue Administrative Procedure Act

5 U S C 551 et seq Sections 18 a and 22 Shipping Act 1916 and

Section 2 Intercoastal Shipping Act 1933 Neither such a finding nor

such an issue notice and opportunity to be heard thereon are present in

this case

The following cases uphold the validity of and apply a tariff rule the

same as or similar in principle to Tariff Rules 200 and 20F Davis v

Henderson 266 U S 92 1924 State of Israel supra Glama Dress Co

v Mid South Transports 335 IC C 586 at 593 1969 Campbell Wyant
Cannon Foundry Co v Interstate 346 IC C 572 574575 1974
Strict compliance with Tariff Rule 200 is a condition precedent to the

goods being rated at less than 100 utilization as provided in Tariff Rule

20F
The principles ofKraft Foods v F M C 538 F 2d 445 D C Cir

20 F M C



148 FEDERAL MARITIME COMMISSION

1976 are not applicable That case holds that any tariff rule or regulation
which purports to lessen the two year period specified in Section 22
Shipping Act 1916 is void The tariff rules here under consideration are

rules which affect or detennine any part or the aggregate of such
aforesaid rates The inclusion of any such rules in the tariff is

mandated by Section 18 b I Shipping Act 1916 That rule is no

different in principle than other tariff rules which condition the granting of
rates based on special packing or value etc for example for palletized
cargo a requirement that the pallets be of specified dimensions and
material or that high valued cargo must be declared on the bill of lading if
a carrier s liability in excess of 500 per package is to apply or having
one rate for boxed automobiles and a higher rate for unboxed automo
biles It is Hornbook law that sUlh must be strictly applied in rating
shipments

The majority states Our derision today is in full accord with the
Commission s policy of allowing recovery under the proper circumstances
where due to inaccuracies in the shipping documents the cartier was led
into assessing higher charges than provided in its tariff for what actually
moved In my opinion that statement is an oversimplification and

imprecise statement of past decisions and disregards the mandate of
sections 18bXl and 18b 3 Shipping Act 1916

See also my dissent in Borden Inc v Venezuelan Line supra Borden
should be reversed and tariff rules and regulations should be respected
and applied except where a rule or regulation is void on its face or is duly
found to be unlawful

By the Commission

SEAL S FRANCIS C HURNEY
Secretary

20 F MC
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INFORMAL DOCKET No 369 1

CONE MILLS CORPORATION

v

TRAILER MARINE TRANSPORT CORPORATION TMT

August 19 1977

Reparation Denied

DECISION OF L MERRILL SIMPSON SETILEMENT OFFICER

Complainant seeks reparation in the amount of 4 444 11 claiming a
freight overcharge on four shipments of cargo moving between July 27
1975 and September 25 1975 in trailer of Ryder Truck Lines Inc
loaded by the shipper The overcharge alleged was occasioned by the
application ofRule 20F ofTMT s Tariff FMC F No 2 which provides for
assessment of rates based upon 100 percent of the cubic capacity of the
trailer if the shipper fails to furnish the cubic measurement of the cargo
on cargo which is rated on a per cubic foot basis Rule 450B of the tariff
prohibits a change in the cubic measurement after the cargo leaves the
possession of the carrier While no violation of the statute is alleged by
Complainant it appears that the complaint is based upon a violation of
Section 18 a Shipping Act 1916 46 USC 817 a

Respondent TMT in a letter dated March 6 1976 encouraged the
complainant to me a claim with the Commission and on March 17 1976
in a letter addressed to the Commission indicated its support for the
claim This support by the carrier of the shipper s claim is misplaced
TMT is the maker ofthe tariff It has and has had the ability to amend its
rule so that no shipper would be placed in the position ofpaying for more

space than was utilized caused by the failure to state the cubic
measurements if the proper application of rates is its only concern TMT
has not altered Rule 20F and it continues to have application

After this complaint was filed the carrier consented to the informal

This decision became the decision ofthe Commission January 30 1978

20 F M C 149
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procedure of Rule 19 46 CFR 502 301 304 but failed to include any
response regarding the allegations therein

I requested all of the documents received from the shipper and the bills
of lading and invoices issued together with the cubic measurement of
each container Respondent complied The documents furnished by TMT
included

1 Ocean Bill of Lading covering each shipment and prepared by the respondent
2 Trailer receipt and inspection report
3 Ryder Truck Lines waybill
4 Complainant s shipping order

Also furnished for some of the shipments was a usually incompleted form
titled Shippers Export Shipping Instructions

Respondent further advised that the interior cubic measurement ofeach

container was 3200 cubic feet
From the documents supplied it is clear that TMT had knowledge of

the description of the goods the number of cartons and the total weight
of each shipment None of the documents furnished to the carrier

reflected the cubic measurement ofthe cargo nor the inside cubic capacity
of the trailer The shipping order prepared by complainant and supplied
to the respondent listed carton numbers and the contents of each
expressed in yards ofmaterial and the total weight of each shipment

TMT received no documents which stated the cubic measurement of
the cargo The containers received were sealed and the seal numbers
were recorded by both the motor carrier and respondent

Containerized shipping had brought with it benefits and some problems
for shipper and carrier alike Shipments loaded by the shipper and or

unloaded by the consignee result in savings in handling costs to carriers
In this instance these savings are translated into the carrier s rate

structure through the publication of a truckload rate which is substantially
less than the rate for goods moving loose across respondents facility
This loading of the cargo by the shipper removes the practical ability of
the carrier to determine what the measurements of the cargo are without

destroying those savings contemplated in the trucklQad rate assessed
Furthermore rule 230 of respondents tariff provides in part that the

carrier has the unrestricted right to load other freight in the trailer This

right is preempted if the carrier does not have knowledge of the amount
of space available to it

Rule 450B taken alone would not be a basis for denying the reparations
sought

However rule 20Fplaces a reasonable duty upon the shipper necessary
for both the proper application of rates and efficient carrier operation It
does not appear to be uqjust or unreasonable

The failure of the complainant to comply with mandatory provisions of
a lawfully filed applicable tariff provision in and of itself is sufficient to

20 F M C
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require dismissal of its complaint Accordingly the claim of complainant
for reparation is denied and its complaint dismissed

S L MERRILL SIMPSON

Settlement Officer

20 F M C



FEDERAL MARITIME COMMISSION

SPECIAL DocKET No 491

MUNOZ Y CABRERO

v

SEA LAND SERVICE INC

Authority to waive collection of a portion of freight charges denied

i
I
I

REPORT

August 23 1977

By THE COMMISSION Karl E Bakke Chairman Clarence Morse Vice

Chairman Ashton C Barrett Bob Casey and James V Day
Commissioners

To meet competition Sea Land Service Inc Sea Land agreed to

carry a shipment of common glassware from New York New York to

Bilbao Spain at a rate of 44 00 w m in lieu of the 59 50 provided in its

tariff Due to an administrative error Sea Land failed to timely file the

rate agreed upon When the error was discovered after the shipment was

delivered to the carrier Sea Land filed a corrected tariff which due to a

subsequent clerical error showed a rate of 40 00 w m

Sea Land now seeks permission to collect freight charges at the 40 00

w m rate and to waive collection of the balance due under the rate of

5950 applicable at the time ofshipment
Conceding that the 40 00 rate was not the rate agreed upon or the rate

originally intended to be filed Administrative Law Judge Thomas W

Reilly nevertheless found that 1 there was an error in the tariff in effect
at the time of shipment caused by Sea Land s inadvertent failure to timely
file the intended rate and 2 Sea Land had met the other requirements
ofsection 18b 3 of the Shipping Act 1916 He accordingly granted Sea

Land permission to compute charges on the basis of the 40 00 w m rate

We cannot agree
The legislative history of the amendment to section 18 b of the

Shipping Act Public Law 90298 1 which gave the Commission authority

46U S C 817 b 3
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to permit a carrier subject to its jurisdiction to make a voluntary refund or

to waive the collection of a portion of the freight charges clearly indicates
that such waiver or refund was to be allowed where as a result of a bona
fide mistake the carrier failed to file an intended rate Thus the House

Report accompanying the Bill which ultimately added the refundwaiver

authority to section 18 b states

Section l8 b appears to prohibit the Commission from authorizing relief where
through bona fide mistake on the part of the carrier the shipper is charged more than he

understood the rate to be For example a carrier after advising a shipper that he intends
to file a reduced rate and thereafter fails to file the reduced rate with the Federal
Maritime Commission must charge the shipper under the aforementioned circumstances
the higher rates 2

Likewise the Senate Report3 in setting forth the Purpose of the Bill

explains
Voluntary refunds to shippers and waiver of the collection of a portion of freight

charges are authorized where it appears that there is an error in a tariff of a clerical
nature or where through inadvertence there has been II failure to file a tariff reflecting
an intended rate Emphasis added

Section 18 b 3 requires that prior to applying for a refund or a waiver
the carrier f1le a new tariff upon which such refund or waiver will be
based When read in conjunction with the statements in the House and
Senate reports it is clear that the new tariff is expected to reflect a

prior intended rate not a rate agreed upon after the shipment
While we recognize that should the application be denied the conse

quences of the carrier s consecutive errors would fall upon the shipper
nevertheless the authority granted by P L90298 to depart from the rigid
requirements ofsection 18b 3 of the Act and to make a rate applicable
retroactively is strictly limited and in our opinion would not extend to

approve a rate which was never agreed upon or intended to be f1led
THEREFORE IT IS ORDERED That the Initial Decision of the

Administrative Law Judge issued in this proceeding is reversed and

permission to waive collection of a portion ofthe freight charges is
denied

SEAL S JOSEPH C POLKING

Acting Secretary

2 House Report No 920 November 14 1967 To accompany HR 9473 90th Congress 1st Sess 1967
3 Senate Report No 1078 April 5 1968 To accompany HR 9473 on Shipping Act 9 6 Authorized Refund of

Certain Freight Charges 90th Cong 2d Sess 1968

20 F M C



FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 513

VELSICOL CHEMICAL CORPORATION

V

SEA LAND SERVICE INC

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER

PERMITfING PARTIAL REFUND OF CHARGES

August 25 1977

Sea Land Service Inc has submitted the statement of concurrence

duly executed by the shipper Velsicol Chemical Corporation as directed

by the Commission s Order on review served in this proceeding on July
29 1977

The requirement of Rule 92 Appendix 11 7 having thus been met the

Initial Decision of the Administrative Law Judge in this proceeding is

hereby adopted as the decision of the ComInission
THEREFORE IT IS ORDERED That applicant Sea Land Service

Inc is authorized to refund 1 748 25 of the charges collected from

Velsicol CheInical Corporation
IT IS FURTHER ORDERED That applicant shall publish promptly in

its appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime

Commission in Special Docket No 513 that effective October 17 1976 for purposes of
refund of freight charges on any shipments which may have been shipped during the

period from October 17 1976 through October 21 1976 the rate on herbicides from

Houston Texas to Bilbao Spain was 82 00 per ton at 2240 pounds minimum 18 tons

per container subject to all applicable rules regulations terms and conditions of said

rate and this tariff

IT IS FURTHER ORDERED That refund of the charges shall be

effectuated within 30 days of service of this notice and applicant shall

within five days thereafter notify the Commission of the date and manner

ofeffectuating the refund
By the Commission

SEAL S JOSEPH C POLKINO
Acting Secretary
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SPECIAL DOCKET No 513

VELSICOL CHEMICAL CORPORATION

v

SEA LAND SERVICE INC

Application granted

INITIAL DECISION OF THOMAS W REILLY
ADMINISTRATIVE LAW JUDGE

Pursuant to section 18b 3 2 of the Shipping Act 1916 as amended by
P L90298 and Rule 92 of the Commission s Rules of Practice and
Procedure 46 CFR 502 92 Sea Land Service Inc Sea Land or

Applicant has applied for permission to refund a portion of the freight
charges on a shipment ofherbicides which moved from Houston Texas
to Bilbao Spain under a Sea Land bill of lading dated October 17 1976
The application was fIled March 21 1977

The subject shipment moved under Sea Land Tariff No 233 FMC
105 item 10720 3d revised page 153 effective June 16 1976 and 7th
revised page 171 effective May 24 1976 which was a cross reference to

Chemicals Non Hazardous N O S This tariff covered shipments
from U S Gulf ports to certain ports in Spain The aggregate weight of
the shipment was 14 640 pounds and it measured 777 cubic feet The rate

applicable at time of shipment was 166 WM per ton of2 240 pounds or

40 cubic feet The rate sought to be applied is 82 W per 2 240 pounds
with aminimum of 18 WT per container pursuant to Sea Land TarifINo
233 FMC 105 item 13160 2d revised page 172 effective November 8
1976 but telegraphically fIled on October 21 1976

Aggregate freight charges payable pursuant to the rate applicable at
time of shipment amounted to 3 224 25 ocean freight plus wharfage and
transfer charges making a total of 3 29196 Aggregate freight charges at
the rate sought to be applied amount to 1476 ocean freight plus the
same identical wharfage and transfer charges making a total of 1 543 71
The difference sought to be refunded is 1 748 25 The Applicant is not

This decision became the decision of the Commission August 25 1977
246U S C 817 as amended

20 F M C 155
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aware of any other shipment of the same commodity which moved via
Sea Land during the same time period at the rates involved in this

shipment
Sea Land offers the following as ground for granting the application
4 Approximately October 12 1976 Sea Lalla s sales personnel made a verbal

commitment with the complainant to reduce its oxistinll throullh rates on Herbicides
rated as Chemicals non hazardous N O S per 7th Revised Page 171 and 300 Revised

Page 153 from Houston Texas to Bilbao Spain by amending the existinll Item 13160

covering Insecticide to include Herbicides and Wooa Killer Compounds Attachment
No I Based on this commitment a booking for ono containerload was made to move
on the 5 S Sea Land Producer V 28 sallinll Houston on October 17 1976

Instructions were given to the tariffpublication depllrtment to file the reduced rate to

become effective on the date of shipment Throullh clerical error compounded by
misunderstanding between sales and pricing personnel telellraphic tilinll was not made
until October 21 Attachment No 2 as reflected on 2nd Revised Palle 172 of the
applicable tariff Attachment No 3

When the shipment moved the freisht bill dated October 20 Attachment No 4 was
issued and ocean freight charses were assessed in the amount of 3 224 55 III the then

applicable rate of 166 00 per ton of 2 240 Ibs or 40 cu ft in Item 10720 on 3rd Revised
Page 153 of the tariff Attachment No 5

Complainant paid the charges through his freight forwarder and has claimed allainst
respondent for refund of the excess charges he paid

Section 18b 3 of the Shipping Act 1916 46 USC 817 as amended by
Public Law 9 298 and Rule 92 a Special Docket Applications Rules
ofPractice and Procedure 46 CPR 502 92 a set forth the applicable law
and regulation The pertinent portion of 18 b 3 provides that

The Commission may in its discretion alld fpr good cause shown permit a

common carrier by water in foreisn commerce to refond a portion of freight charlles
colJected from a shipper or waive the collection of a portion of the charlles from a

shipper where it appears that there is an error in a tariff of a clerical or administrative
nature or an error due to an inadvertence in failinll 0 file a new tariff and that such
refund or waiver will not result indiscrimination among shippers ProVided further That
the common carrier has prior to applying to make refund tiled a new tariffwith the

Commission which sets forth the rate on which such refund or waiver would be
based and Application for refund or waiver must be filed with the Commission
within 180 days from the date of shipment

The clerical and administrative error recited in the subject application is
of the type within the intended scope of coverage of section 18 b 3 of
the Act and section 502 92 of the Commission s Rules of Practice and
Procedure

Therefore upon consideration of the documents presented by the

Applicant it is found that
I There was an error in a tariff of a clerical or administrative nature

resulting in the inadvertent failure to timely ftle the new tate for shipments
of the subject commodity destined for Bilbao Spain and having a

minimwn of 18 WT per container as had been promised for shipper
1 For other provislons and requirements see f J8 b3 and f 0292 of tne Commission s Rules of Practice and

Procedure 46CFR 502 92a c

fl20
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2 Such a refund of a portion of the freight charges will not result in
discrimination among shippers

3 Prior to applying for authority to refund a portion of the freight
charges Sea Land filed a new tariff which set forth the rate on which
such refund would be based

4 The application was filed within 180 days from the date of the subject
shipment

Accordingly permission is granted to Sea Land Service Inc to refund
a portion of the freight charges specifically the amount of 1 748 25 An
appropriate notice will be published in Sea Land s tariff

WASHINGTON D C

May 19 1977

S THOMAS W REILLY
Administrative Law Judge

20 FM C
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SPECIAL KOCKET No 509

VAN MUNCHING COMPANY INC

V

SEA LAND SERVICE INC

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER

PERMmlNG PARTIAL REFUND OF CHARGES

August 25 1977

Sea Land Service Inc has submitted the statement of concurrence

duly executed by the shipper Van Munching Company Inc as

directed by the Commission s Order on review served in this proceeding
on July 29 1977

The requirement of Rule 92 Appendix 11 7 having thus been met the

Initial Decision of the Administrative Law Judge in this proceeding is

hereby adopted as the decision of the Commission
THEREFORE IT IS ORDERED That applicant Sea Land Service

Inc is authorized to refund 1 47150 of the charges collected from Van

Munching Company Inc

IT IS FURTHER ORDERED That applicant shall publish promptly in

its appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime

Commission in Special Docket No S09 that effective September I 1976 for purposes of

refund of freiaht charges on any shipments which may have been shipped during the

period from September I and 2 1976 through March 19 1976 the rate on beer kegs
from Tampa Florida to Rotterdam Holland was 3 IS each subject to all applicable
rules rellulations terms and conditions of said rate and this tariff

IT IS FURTHER ORDERED That refund of the charges shall be

effectuated within 30 days of service of this notice and applicant shall

within five days thereafter notify the Commission of the date and manner

of effectuating the refund

By the Commission

SEAL S JOSEPH C POLKING

Acting Secretary
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 509

VAN MUNCHING COMPANY INC

v

SEA LAND SERVICE INC

Application granted

INITIAL DECISION 1 OF JOHN E COGRAVE ADMINISTRATIVE
LAW JUDGE

By application filed February 25 1977 Sea Land Service Inc seeks

permission to refund a portion of the freight charges on two shipments of

beer kegs consigned to Van Munching Company Inc aggregating
22 638 pounds from Tampa Florida to Rotterdam Holland on September
I and 2 1976 The rate applicable at the time of shipment was 540
each 2 This rate resulted in aggregate freight charges of 3 540 09 The
rate sought to be applied is 3 15 each 3 This rate would have resulted in
total freight charges of 2 068 59 Therefore permission to refund

1471 50 is sought
Sea Land Service Inc is a participating carrier in the Gulf European

Freight Association GEFA Tariff No 2 FMC 2 which names all
water rates from U S Gulf ports including Tampa Florida to continental

European ports in the BordeauxHamburg range Gulfports at which Sea
Land vessels regularly call direct are Houston Texas and New Orleans
Louisiana Vessels also call direct at Jacksonville Florida in the South
Atlantic To compete with carriers in the trade calling direct at other Gulf

ports Sea Land published and f1ed its mini Iandbridge Tariff No 259

FMC No 133 and ICC No 104 naming joint through rail water and

motor water rates from Tampa and other Gulf ports effective June 20

1976 The rates in Tariff No 259 were published at the same level as the

existing all water rates in GEFA Tariff No 2 FMC2 The all water rate

on the involved commodity in effect at the time TariffNo 259 was being
I This decision became the decision of the Commission August 25 1977

2 Sea Land Service Inc Eastbound U S Gulf ofMexicoEurope Joint Container Freight Tariff No 259 FMC No

133 and ICe I No 104 Item40 Original Page 52
l Same tariffs of rates 1st Revised Page 52
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compiled was 3 15 each on Page 48 of GEFA Tariff No 2 FMC 2

having been reduced from 540 each by telegraphic filing effective March

19 1976 per 3rd Revised Page 48 Through clerical error Sea Land s

tariff publishing department failed to pick up 3rd Revised Page 48 and

instead copied the rates appearing on 2nd Revised Page 48 on which the

rate was 5 40 each All three rates on Empty Beer Barrels and Casks

appearing on 2nd Revised Page 48 ofGEFA Tariff No 2 were copied
into Item 40 on Original Page 52 of Sea Land Tariff No 259 which

became effective Julie 20 1976 Sea Land s shippers including complain
ant were advised that its mini Iandbridge rates from Tampa and other

Gulfports in Tariff No 259 were the same as the all water rates published
in the GEFA tariff It was not until after the shipments that are the

subject of this complaint had moved that the error in failing to publish the

correct measure of rates in Item 40 on Original Page 52 of Sea Land s

Tariff No 259 was discovered The freight on each shipment was

calculated at the erroneous but applicable rate of 540 each and was

subsequently paid by the shipper The rates in Item 40 were then

promptly reduced to the GEFA level on 1st Revised Page 52 effective

September 26 1976 The rates actually published on 1st Revised Page 52

included an 81 2 percent general increase that had become effective

September 23 1976 per 1st Revised Title Page of Tariff No 259 which
followed an identical general rate increase in GEFA Tariff No 2 effective

September 20 1976 on Original Page Title 1

Section 18b 3 ofthe Shipping Act 1916 46 USC 817 as amended by
Public Law 90 298 and as further implemented by Rule 92 Special
Docket Applications Rules of Practice and Procedure is the law sought
to be invoked Briefly it provides

The Commission may in its discretion and for good cause shown permit a

common carrier by water in the foreign commerce of the United States to refund a

portion of the freight charges collected from a shipper or shipper where it appears

that there is an error in a tariff of a clerical or administrative nature or an error due to

an inadvertence in failing to file a new tariff and that such refund or waiver will not

result in discrimination among shippers Furthermore prior to applying for such

authority the carrier must have filed a new tariff which sets forth the rate on which

such refund or waiver would be based The application for refund must be filed with the

Commission within one hundred and eighty days from the date of shipment Finally the

carrier must agree that if permission is granted an appropriate notice will be published
in its tariff or such other steps taken as may be required to give notice of the rate on

which such refund or waiver would be based

The legislative history of the amendment to section 18 of the Shipping
Act Public Law 90298 4 specifies that carriers are authorized to make

voluntary refunds and waive the collection of a portion of their freight
charges for good cause such as bona fide mistake The nature of the

mistake was particularly described

House Report No 920 November 14 1967fa accompany H R 9473 on Shipping Act 19 6 Authorized Refund
ajCertain Freight Charges Statement of Purpose and Need for the BUllo Amend Provisions of theShipping Act

9 6 to Authorize the Federal Maritime Commission to Permit aCarrier to RefUlld a Portion althe Freight Chlrges
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Section l8 b appears to prohibit the Commission from authorizing relief where
through bona fide mistake on the part of the carrier the shipper is charged more than he
understood the rate to be For example a carrier after advising a shipper that he intends
to file a reduced rate and thereafter fails to file the reduced rate with the Federal
Maritime Commission must charge the shipper under the aforementioned circumstances
the higher rates

The Senate ReportS states the Purpose of the Bill

Voluntary refunds to shippers and waiver of the collection of a portion of freight
charges are authorized where it appears that there is an error in a tariff of a clerical
nature or where through inadvertence there has been afailure to file a tariff reflecting
an amended rate

It is therefore found that
1 There was an error due to an inadvertence in failing to file a new

rate

2 Such refund ofa portion of the freight charge will not result in
discrimination among shippers

3 Prior to applying for authority to refund a portion of the freight
charges Sea Land filed anew tariff which sets forth the rate on hich
such refund would be based

4 The application was filed within one hundred and eighty days from
the date of shipment

Accordingly permission is granted to Sea Land Service Inc to refund
a portion of the freight charges represented by 1471 50

S JOHN E COGRAVE

Administrative Law Judge
WASHINGTON D C

S Senate Report No 1078 April 5 1968 To accompany H R 9473 on Shipping Act 9 6 Authorized Refund of
Certain Freight Charges under Purpose of the Bill

20 F M C



FEDERAL MARITIME COMMISSION

DocKET No 7653

AGREEMENTS Nos 100402 AND 10153AGREEMENTS IN THE UNITED
STATEsGUATEMALA TRADE

NOTICE OF DETERMINATION NOT TO REVIEW

August 24 1977

N8tice is hereby given that the Commission on August 24 1977
determined not to review the order ofdiscontinuance served August 1

1977 in this proceeding
By the Commission

SEAL S JOSEPH C POLKINO
Acting Secretary
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No 7653

AGREEMENTS Nos 100402 AND 10153AGREEMENTS IN THE UNITED
STATEsGUATEMALA TRADE

August 1 1977

PROCEEDING DISCONTINUED

By Order of Investigation and Hearing served September 22 1976 the
Commission instituted an investigation to determine whether Agreements
Nos 100402 and 10153 are unjustly discriminatory or unfair as between
carriers shippers exporters or importers of the United States are

contrary to the public interest or are in violation of the Shipping Act
1916 46 U S C 801 et seq and thc refore whether those agreements
should be disapproved canceled modified or granted continued approval

Flota Mercante Gran Centroamericana S A Flomerca Coordinated
Caribbean Transport Inc CCT and Pan American Mail Line Inc
PANAM were made respondents Hearing Counsel became a party

pursuant to Rule 502 42 of the Commission s Rules of Practice and
Procedure 46 CFR 50242

Agreement No 10153 is an arrangement between Flomerca and CCT
whereby those respondents became associated for the transportation of
cargo from Miami Florida to Guatemala

Agreement No 100402 is an extension of Agreement No 10040 a

cooperative working arrangement between Flomerca and Panam establish
ing Flomerca Trailer Service a through trailer service in the trade
between ports of Florida and ports of Santo Thomas de Castilla
Guatemala and Puerto Cortez Honduras and via those ports to and
from points in Guatemala EI Salvador and Honduras

Agreement No 10153 became effective August 13 1975 and by its
terms was to continue in operation until July 9 1977 Agreement No
100402 was approved pending the outcome of this investigation or until
it expired under its terms on May 31 1977

On November 26 1976 the Commission ordered the postponement of
the procedural and discovery schedule hearing and decision in this

20 F M C 163



i

4

164 FEDERAL MARITIME COMMISSION

proceeding pending the final outcome ofcertain discussions with represen

tatives of F1omerca
On June 23 1977 Hearing Counsel filed a Petition for Partial Dismissal

and Discontinuance of the Proceeding seeking to dismiss Panam as a

respondent and to discontinue the proceeding as to Agreement No

100402 because that agreement had expired On July 15 1977 Hearing
Counsel fded a Motion for Dismissal and Discontinuance urging dismissal

of CCT and Flomerca as respondents and discontinuance of the

proceeding as to Agreement No 10153 as we1 as to Agreement No

100402 because both agreements had expired
Hearing Counsel also noted in its second pleading that there has not

been filed any request to extend the life of either agreement
On July 7 1977 Panam replied to Hearing Counsel Petition stating

that it agreed that the proceeding should be discontinued as to Agreement
No 100402 and that Panam should be dismissed as a respondent By
telephone on July 18 1977 counsel for CCT advised me that neither

CCT nor F10merca objected to nor opposed Hearing Counsel s Motion

Since the agreements which are the subject of this investigation are no

longer in effect and in the absence of any request to extend the life of

those agreements the issues in this proceeding are moot No useful

regulatory purpose would be served by continuing this proceeding
Therefore Hearing Cpunsel s Petition and Motion are granted The

proceeding is ordered Discontinued
One further matter needs comment

In its Reply to Hearing Counsel s petition Panam incorporated a

response dated May 20 1977 frDm its president to an earlier inquiry
from the Commission s Chief Offi e of Agreements Bureau of Compli
ance That response among other things pointed out that Panam dba

Pan Atlantic Lines elsewhere in its tra1e routes has elected to adopt the
trade name F10merca Trailer Service for the MiamiGuatemalaSalvador
Honduras Trade since the trade name shall become available on June 1st

and since it sha1 certainly provc useful to the marketing efforts of

Panam in that service
By virtue of having been incorpolllted in the Reply the May 20th letter

came to the attention ofDelta StealllshipLines Inc Delta an intervenor
in the proceeding Delta s president thereupon communicated certain

comments to the Chairman of the Commission by letter dated July 13

1973 a copy ofwhich was sent tome Delta1sletter inchided among

other things a request that the Cori1mission undertake anew investigation
into the relationship under which Panam has contlnued operation as

F10merca Trailer Service fo1owingthepurported severane of its relation

ship with Flomerca As the Commission is aware the name

F1omerca has long been utilized by and associated with the GuatemaliUt
National flag carrier which in turn continues to operate as Flomerca

Line between the U S Gulf and Guatemala
However Delta s letter makes no mention of Hearing Counsel s
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Petition to discontinue the proceeding as to Agreement No 100402
Neither in form nor in substance is it a proper pleading under the Rules
of Practice and Procedure Since Delta did not reply to the Petition within
the 15 day time period prescribed by the Commission s Rules of Practice
and Procedure Rule 502 74b 46 CFR 502 74b Delta will be deemed
not to have objected to nor opposed the relief sought by that Petition In
any event the matters referred to in Delta s letter are beyond the scopeof the order instituting this proceeding and need not be considered further
by me

Delta did not reply to the second pleading

S SEYMOUR GLANZER
Administrative Law Judge
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PCEC V SPMT

decide this primary issue According to PCEC the Initial Decision
does not forthrightly hold SPMT to beacommon carrier by water
within the meaning of the Act but to be anonvessel owning common

carrier by water within the meaning of the Shipping Act PCEC not

only takes issue with the Presiding Officersconclusion that SPMT is an

NVOCC but in addition attacks his alleged failure to specifecally find
that

SPMT is not a common carrier by water under the Shipping Act
SPMT has not engaged in the transportation by water of passengers or property

between the United States and a foreign country on the high seas on regular routes from
por to port2

In attacking SPMTsstatus as an NVOCC PCEC argues that the
Presiding Officersdecision effectively ovemiles the Commissionsdeci
sion in Docket No 815 Common Carriers by WaterStatusof Express
Companies Truck Lines and Other Nonvessel Carriers 6FMB245

1961 which established the concept of an NVOCC According to

PCEC the facts in Docket No 815 are distinguishable on the basis that

SPMT unlike the carriers in Docket No 815 does not claim to assume

liability for the entire journey both land and sea PCEC relies on the fact
that SPMT admits that it disclaims responsibility and liability to its

cargo which PCEC views as the essence of the so called nonvessel

owning common carriage by water enacted by this Commission

According to PCEC the Presiding Officersdecision if allowed to stand
will introduce

a new concept of nonvessel owning common carrier by waer that is neither a

carrier itself norone who assumes the esponsibiGty of a carrier by issuing its own bill
oflading accepting actual fiability over the entire joumey It will be like SPMT itself
aperson that submits a schedule of porttoport freight rates to the FMC in which it
expressly disclaims any responsibiGty or liability for the transportation services that it
pretends to offer to the shipping public This novel concept of a common carrier by
water is one whose tariff claims to be a common carrier and whose billoflading says
not me

SPMT supports all findings and conclusions set forth in the Initial

Decision including the Presiding Officersdetermination that SPMTs
statement of liability for port to port movements should be restated and
clarified SPMT argues that its operations fit squarety within the definition

established by the Commission in Docket No 815 and in General Order

4 46CFR 510 et seq
The threshold issue in this proceeding is the interpretation to be applied

to the definition ofan NVOCC set forth in Docket No 815 supra PCEC

contends that under the criteria outlined in that proceeding an entity in

order to be considered an NVOCC is required to assume liability for the

In ligh of the Presiding Officers determinalion lhal SPMT is an NVOCC we do no consider it necessary lo

address this aspect of PCECs excepions Suflice lo say Ihal an NVOCC isacommon cartier by water under the

S6ipping AcP see footwle 3 nlbeit in a manner which differs from the historicalconcept ofan ocean water carrier

As an NVOCC SPMT is engaged in he lransportaion by water of property between he Uniced Slales and foreign
countries

20 FMC



1EH FEDERAL MARITIME COMMISSION

entire tkuough movement including the land portion In sn doing PCC
relies primarily on the statement at p 256 of the Commissions Report in
Doaket No 815 that Actual liability as acommon carrier over the entire

journey including the water portion is essential
The Presidtng Officer after much discussion of the Commiasions

decision in Docket No 813 concluded that the Commission did not

intend to require that aa NVOCCs liability extend to the land portion of
the movement for NVOCC statua to attach Inastuch as we are adopting
tha Freaiding Officers initial decisian which containa a comprehensive

I analysis of this matter we need not reiterate all the detils contained
therein Suffice it to say that our review of Docket No 815 fully supports
the determination ofthe Presiding Officer on this point

InDocket No 815 we detsrmined that aperson or business association

may be classified ae a common carrier by water who holds himaelf outby the

establishment and maintanence of tariffs by advertisement and solicitation and
otharwiae to provide tranaportatioa forhire by watar in interstate oc fvreign commerce
as definad in the Shipping Aet i916 asaumes responaibility or has liabillty imposed by
law for the safe tiansportation of the ahipmante and arranges in hia own name with

underlying water carriara for the performance of such traasportatioa whother or not

owning or wntroiGng the means by w6ich such tranaporfation ia effected is a common
cartier by wster as dafined in the Shipping Act 1916 At peges 256257

As can be seen liability for the inland movement was not included
within the definition and is immaterial to the Commisaions exercise of

jurisdiction over the water portion of the movement While it is true that
the pardes involved in Docket No 815 were all initial carriers who
assumed liability for the inland movement the fact remains that nowhere
in tha deeision in Docket No 815 did we impose ary requiment that the
NVOCC assumeliability fortheinlndmoveent

That being o we find that the Presiding Officers findings and

conclusions regarding the status of SPMT as an NVOCC are proper and
supported Pully by the record SPMTsactivities fall generally within the

concept of an NVOCC discussed in Docket No 815 and SPMT is
therefore for all intents andpurposes an NVOCC

PCEC nxtexcepts to the Prasiding Officersfinding that SPMT is not

engaged in the business of forwarding According toPEC the Presidig
Officer erraneously reasoned that1SPMT is an NVOCC beaause
SPMT is not a forwarder 2 SPMT is not a forwarderbecause SPMT is
an NVOCC PCEC submits that the Presiding Oficershould have

found that SPMT performs forwarding service as q mgtier offact
i PCC maintains that SPMTstestimQny of record indicatss that SPMTs

activities encompass all of those services normally atfributed to an ocean
freight forwarder and the Presiding Officer simply ignored the proof
presented in this regard SPMT counters PCECs contention that SFMT

PCSCeelremative challene to the NVOCC concapt and the Commiaeioneeetabliehment thereoP ie wiqhout
merit The concept of an NVOCC hee been firmly eatabliehed and appoved by the courta ML SeaTraneltUmbed
v Unlted Stares 343 F Supp 32 NQCel 1972 affd 409 US1002 1972 reheeriny deded409 US I1181973

7
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acts as a forwarder citing testimony in the record to the effect that other
freight forwarders did not consider SPMT to be a forwarder

We have closelyemined the activities of SPMT and find no evidence
that freight forwarding services were performed on shipments not handled

by SPMT in its capacity as an NVOCC It is not a question ofdeternuning
whether SPMT performs forwarding services as a matter offact as

PCEC contends but whether these services are rendered on shipments
not carried under SPMTsown bill of lading Provided SPMT oniy
performs freight forwarding services in connection with its own shipments
it need not be licensed by this Commission 46 CFR 51022 The
record in this proceeding does notindicate otherwise

PCEC also attacks the Presiding Officers reliance on Docket No 74
14 Possible Violations ofSection 18a ofthe Shipping Act 1916 etc 16
FMC 425 1975 for the proposition that

if a person in fact pedorms as an NVOCC any assumption of IiabiGty on the part of
that person is unnecessary because liability will be imposed upon him by law

PCEC would distinguish that case on the grounds that the party in Docket
No 7414 unlike SPMT here was expressly disclaiming any kind of
NVOCC status that the txade involved in that proceeding was domestic
commercnot foreign commerce and that the instant proceeding was

instituted pursuant to section 22 in contrast to Docket No 7414which

appears to involve some sort ofpersonal rulemaking activity of the

Presiding Officer and Hearing Counsel PCEC also takes issue with the
Presiding Officersreliance on Docket No 7414for precedential value
because the CommissionsNotice of Adoption ofInitial Decision
recites that it was adopted upon the Commissionshaving determined
not to review the same

PCECschallenge of the Presiding Officersreliance on Docket No 74
14 supra is without foundation PCECsattempt to draw distinctions
between Docket No 7414and the instant proceeding ignores the fact
that the imposidon of liability upon an NVOCC refened to in the former

proceeding and relied on by the Presiding Officer is a rule of general
applicaMfity and dces not necessarily turn on the particular facts of each
case Thus distinctions drawn on the basis of the trade or type of

proceeding involved or the position taken by the parties as to their status
are a11 irrelevant Liability will be imposed by law regardless of these
considerations if as the Commission noted aperson in fact performs as

an NVOCC

Further there is no basis for PCECssuggestion that the decision in
Docket No 7414is ofquestionable precedential value Upon adoption
ofan initial decision that decision becomes the decision of the Commis
sion regardless of the procedure used to effect that adoption Until
modified or overturned by subsequent Commission or court decisions the

general rule regarding NVOCC liability expressed in Docket No 7414is

applicable to all such carriers
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Finally PCEC denies that it abandoned issues raised under sections

18b516 17 18b 14b and 14 Fourth PCEC explains
On the contiary we atated in our Opening Brief clasrly and unequivocally that the

allegationa of the Cotriplaint upon which Complainants elaimed reparationa would

under the CommissionsRule No 15basubject to aeparate proceadinga

While admit6ng that it did nof brief the allegations of3P1GTTs viola6ons
PCEC contends that the record is complete for briefng under Rule 251

SPMT nevertheless contends that PGECs rights have been foreclosed

by its failure to introduce any evidencewlatsoever eancerning its

operations and its claim of damages in the proceeding SPN1T notes that

at the prehearing conference PCEC did not express any interest in

severing thereparation issues fdr latar consideration and raised no

objection at that time to a full and complete trial of all issues on the date

suggested by the Presiding Ocer SAMT argues that had PCEC seriously
advanced the reparations issue at any stage of ihe proceeding SPMT

would have presented shipper witnesses and would have beenprepared
to try any and all issues which PCEC might have raised SPMT views
PCBCs failures to do so as an abandonment af tHe reparation issue

together with a number ofother iasues not pressed duritlg the proceeding
We believe that Complainant has misconstrued the language in Rule

251 This rule stafes in relevant part that inany proceeding in which

i reparation is sought
the Commission will determine in its decision the iseues as to violations the iqjury

to complainant and right to reparation If complainant is found entitled to reparation
the parties thereafterwill be given the opportunity to agree or make proof reapecting the

shipment and pecuniary amountof reparation due before the order of the Commisaion

awarding reparntion is entered

There is no basis for PCECs assumption that the reparation issues would
be considered inaseparate proceeding Rule251 contemplates a twotier

procdure within the same proceeding with the reparation phase following
a determination that a right to reparation existsie upon a showing that

a violation has occurred The recocd here daesmot support any finding of
the violations alleged let alone that reparations for such violation should

be awarded

While certain aspects of the allegations raised by PGEG are discussed
in the record che focus ofattention was for the most part devoted to

SPMTs carrier status In its opening btief PCEC advised that it was

seeking the Commissionsdecision on the legal issue of SPMTs
pretended bcean carrier status Again on exception PCEC saw the
case as presentigthe claim to comoncarrier by water status of

SPMT Inc In its exceptions PCEC advised that if SPMT were a bona

fide common carrier it could not complain except with respect to the

absorptions ofdiayage charges at the Gulf ports contrary to the tariff and
the question of deferred sebate contactsPCEC has had ample opportu

1 Since the CGng of exceptione the Commiseion hea redeeipnated the Nlea found in Part502of Tille 46 Code of

Federel RegulaNona RWe IS cited by PCBC is naw desianated ae Rule 23I
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nity to introduce evidence in support of these alleged violations but

refused to do so s In light of PCECs failure to furnish a full and complete
record on these matters we do not believe that due process requires that

this proceeding be remanded for further hearing without some additional

assurance by PCEC that it is interested in actively litigating the alleged
violations In any event and in view ofour decision PCEC might now

wish to reconsider its legal options and pursue any further action against
SPMT based on its NVOCC status

Therefore we are dismissing this complaint PCEC is free to file a new

complaint directed at those alleged violations of the Shipping Act 1916
not addressed herein

While this disposes of the pertinent exceptions raised by PCEC there

are some additional determinations made by this Presiding Officer which

wamartfurther discussion

The Presiding Officer found that the bill of lading issued by SPMT

should be amended to clarify the contractual relationship between the

actual shipper and SPMT as carrier We agree that such a clarification

is necessary and are requiring that it be mades We are also requiring that

SPMT amend the title page in its tariff to delete the statement that the

tariff is applicable to cargo moving on Through Bill ofLading issued by
the Carrier SPMT has admitted that it does not issue a through bill of

lading and reference to such on the title page is misleading
The Presiding Officer also determined that while SPMTsbill of lading

provides that all shipments are carried pursuant to the provisions of the

Carriage ofGoods by Sea Act COGSA SPMTsoperations do not fit

within the definition ofacarrier as defined in COGSA Because

COGSA allegedly does not apply to SPMT the Presiding Officer con

cluded that SPMTs assumption of liability is meaningless Notwith

standing this finding the Presiding Officer nevertheless determined that

SPMT is liable for the water portion of the movement In so doing he

relied on the Commissionsdecision in Docket No 7414 discussed

earlier

While we agree with the general proposition outlined in Docket No

7414and its application to NVOCCs disclaiming any liability we do not

consider it necessary or proper to decide whether NVOCCsare subject
to the COGSA provisions The applicability of COGSA to NVOCCs

would appear to be a matter for the courts to decide

It is well recognized that in the absence of any statutory or contractural

provisionto the contrary and subject to several wellrecognized excep

tions the liability of a common camer by water for the loss of or injury
to goods received by it for transportation is generally held to be that ofan

The PresidngOFlicer scheduled a hearing in San Francisco bu was advised at the hearing that Complainants
would present no wicesses and did not wish to crossezamine any of RespondenCs wimesses As aresult he

testimony of these wimesses was entered into evidence withoutbeng subject tocrossexamination

SPMT has already iMicated its willingness to comply with this clarification
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insurer Thia carrier liability may be limited by apecial or express
contract provided the agreed limitation is such as the law can recognize
as just and reasonable and not inconsisten with sound public policy e

Finally it has been held thata shipper may consonant withpublic poliey
assent to a limitation of liabiliyby tite acceptance of terms covering the
contract of carriage contaiaed in a bill of lading or tariff 9

Thus if it is detercriined that an NVOCG is notaearrier under
COGSA liability would probably be imposed by law in conformance with
the principles discussed above The important consideration is that
liability in some form will be imposed on an NVOCC asacommon
carrier The Presiding Officer so found and we agree However a

determination as to whether an NVOCCsliability should be limited
through application of COGSA is not only unnecessary tv our nltimate
resolution of the central issue raised in this proceedingiethe matter of
SPMTs status but would also app4ar to be beyond the scope of the
proceading Therefore weare vacating that portion of the Presiding
Officersdecision pertaining to the agglicability of C9GStl to SPMT

THEREFORE IT ISOIDERED That the Initial Decision served in

this roceesiing is adopted in its @ntirety except that portion pertaining W
the applieability of the Catriage of Gaods by Sea Act to tha operadons of

i
anonvesael owning commQn arrier which partion ishreby vacated

FCTRTHER IT IS ORDEIEA That SPMT will amondkhe title page in
its tariff Lacal Freight Tariff No 2 FMC2to delete the statement that
the tariff is applicable to cargo moving on Through Bill of Lading issued

a by Yhe Carrier
FINALLY IT IS ORDERED That the complaint in this proceeding

is dismissed

SEAL S JOSEPH C POLKING
Acting Secretary

70AMJUR7A513516
a 14 AM JUR 2d f 337

I4 AM JUR 7d 4 548 549
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No 7451

PACIFIC COAST EUROPEAN CONFERENCE

v

SOUTHERN PACIFIC MARINE TRANSPORT INC AND THE OUTHERI
PACIFIC COMPANY

April 7 1976

Southern Pacific Marine Transpon found to be a nonvesselowing common carrier by
water

Southern Pacific Marine Transport Cound not to be wrrying on the business of
forwarding without a license

Leonard G James and David C Nofan for complainan
John MacDonald Smith and Robertl Corber for respondens

INI1IALDECISION OF JOHN E COGRAVEADfINISTRATNE
LAW UDGE

The Pacific Coast European Conference PCEC by its complaint in
this case charges respondents Southern Pacific Dtarine Transport Inc
and the Southern PaciFc Company Kith violations of sections 14b 14
FouRh 16 17 18bx5 and 44c of the Shipping Act 1916 The charges
stem from he operations of the respondent Southern Pacific Marine
Transport Inc SPMI

A preliminary word conceming the record in this proceeding is needed
Although a hearing was scheduled in San Francisco complainant chose
not to call any witnesses or offer any testimony Insead complainant
chose to rest his case on a package ofdocuments designated ExhibisIA
through 1G Respondent offered certain shipper testimony but complain
ant did not desire o crossexamine the imesses and their written direct
tesimony was admitted without objecionExhibits 28 The foregoing
together with two other documentsthedeposition of Jack D Burnett
and the statemen of B R Johnson constituethe entire record for
decision in this case

This Accision becemc Ne Eecisian of the Commusion Augus 23 19T1
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SPMT is the whollyowned subsidiary of the Southern Pacc Company
which latter also owns the Southern Pacific Railway system

SPMT purports to operate asanonvessel owning common carrier
NVOCC It was created in 1967 to take advantage of the nonvessel

operating carrier entity as sreated or recognized hy a series ofdecisions
by the Commission SPMT has engaged in a variety of activities but the
one which the Conference is complaining about is the GulftoAtlantid
shipping program inaugurated in 1973

SPMT found after canvassing West Coast Shippers for intermodal
opportunities for SPMT that a number of shippers with cargo moving to
North Atlantic and United Kingdom ports would be interested in the
availability ofalternate services through the Gulf

SPMT found that onasubstantial number ofcommodities the
allwater ratea on PCEC lines were more than the sum of the water rates
from the Gulf plus the rail or motor carrier rates from California to the
Gulf The rate tevels as SPMT found them appeared to offer California
shippers savings if they would move their cargo through Gulf ports rather
than through California ports

However SPMTs experience led them to realize that a rate spread
alone was not enough to generate cargo primarily because of the

complications involved in the intermodal service In the words of
SPMTspresident
It is not enough to load the traic on the railroad in California in sofficient time to arrive
at the port and hope that everything works well In practice quite frequently it
doesntUnless there is continual monitoring of the rail shipment until it arrives at the
port city and is tendered to the ocean carrier there there is always the possibility of
delay missed connections detention chargea disputes with the steamship line over

missed bookings obtaining space etc

SPMT fopnd in short that it was not possible to put a through service
together without monitoring the shipment from the time it is loaded on
the train pntii the time it is tendered to the steamship carrier

In the words ofSPMTspresident the basic marketing strategy of the
service has been to make available to West Coast Shippers acoordinated
usable alternative service via Gulf ports which are sic competiUve with
the coat ofa1lwater service from the PacificCoast ports

As described by its President SPMTs function is to act under its tarifl
as shippersagent to monitor shipments made for example from
California while on the railroad until received by SPMT as an ocean
carrier at a Gulf port SPMT does not undectake responsibility for the
actual transportation of the goods by inland carrier to the port city SPMT
only monitors the shipment through daily calls to the raitroad2
A1 of SPMTs business to date has been conducted under the existinE

rate structuresie all of the tratichandled by SPMT has moved at the

Not ell SPMTscargoes involve the monitarinp ofIhe iniand mavement About 5 percent of SPMTsahipper
errsnpe theirown inland trensportetion antl tender ihe cargo to SPMT at Houeton Texes
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rail motor or water rates specified in the underlying carriersrespective
tariffs

SPMT offersavolume incentive allowance under which a shipper
agreeing to ship certain specified minimum tonnages of certain speced
commodities during a period of 12 consecutive months receives a
discount from the applicable rate Some examples from SPMTscurrent
taritF are

Commodities
Dried Fruit

Walnuts

Dehydrated OnionsGarlic

Annua Volume ST
9000 tons and over

8000 tons
7500 tons

2000 tons and over

1500 ons

1000 tons
200 tons and over

I50 tons

Alowance PerST
600
500
400
600
500
400
600

500

To quality for the volume incentive allowance a shipper must give
SPMT notice that it agrees and commits itself to ship during 12
consecutive months commencing not earlier than one week from the date
of the notice the required aggregate amount of the particular commodity
According to respondents tariff volume discounts are available only on

some 7 or 8 commodities
The following is the sequence ofevents involved in the handling ofan

SPMT shipment as described by J D Burnett ManagerMarketing of
SPMT

The intending shipper files a letter of commitment to ship under the
voume incentive rates3

The shipper or his forwarder notifies SPMT generally by telephone
or an impending shipment to be made to a European port in the North

Atlantic and requests SPMT to secure appropriate space SPMT then

telephones the steamship line which will be used as its underlying carrier
for the shipment and obtains a booking for space

Next SPMT calls the shipper or forwarder and advises of the

departure date In about 5 percent of the cases involving traffic

originating at storage points in midwestern states the shipper will make
all arrangements to direct cargo to the port In most cases however
SPMT wiil be asked to coordinate the movement from the interior

shipping point in California to the Gulf port In the case of shipments
which SPMT coordinates SPMT will suggest an approximate shipping
date to meet the ship sailing from the Gulf port

Some shippers will place their equipment orders with the railroad
others ask SPMT to do so If SPMT is asked to do so it will place the

equipment order with the railroad on the shippers behalf In that event

Since January 1 1973 iwo shippers have used SPMT and each used volume incentive filing apvPriate letters

af cammitmentbefore daing xo
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SPMT willask the shipper whether h prefers to load rail cars or highway
trailers

On shipments for which rail equipment orders are placed by SPMT
SAMT will ask the rail carriers to place cars at the shippersspur or if
trailers are used to spoY tha trailers an a given date

At this point an exchange of documents takes place A rail biU of lading
is given to the shipper and the locat rail carrier employee signs for the

cargo and handles the movement

It is not clear who appears as shipper on the rail bill of lading In a

deposition taken ofJ D Burnett by complainanYs counsel the foJlowing
colloquy took place

Q Who is shown on that rail bill of lading
A The rai bill of ladingshows the ahipper SPMTthefirm involved
Q The actual importer of the goods or PACE PACE is the acronym for the Pacific

Agricultural Cooperative for ExportJ
A It would be PACE

In all instances the rail bill of lading shows SPMT as the consignee
SPMTstariffwhile showing that all shipments handled under it will be

transpoRed from origin port to destination port under carrierss bill of
lading goes on to provide
If carricr is requested to arranQe transportation of the shiPment between an interior
point in the United States and a United Statea port carrier will undertake to do so as

Agent for the shipper and shall use its beat efforts to engage a competent domestic
carrier to undertake such tranaportation Page 7 Item e

SPMTs tariff further attempts to restrict its undertaking by the

following clause
When shipper requests SPMT to act as its agent for arranging transportation from an

interior point in the United States to Unitad States Ports aad requests SPMT to take
possession of the goods at an interior point for such purpoae the point at which SPMT
takes possession of tha goods shall bc shown on the bill of lading as the point of receipt
but it shall be understood that receipt at such pnint is sotely for the purpose of enabling

j SPMT as a shippers agent to arrange for tranaportation by domestic inland carrier to
i the port at which SPMT shall take custody of the goode as carrier

Thus by its tariff SPMT denies common carrier liability for the inland
portion of ihe ihrough movementie from California or some pther
inland point to the Gulf ports whence it ships

Additionally SPMTstariffgoes on to provide
In conjanctiort with such iranaportation inland portlon SPMT shall accept and execute
on behalf of the ahipper as shippers agent appropriate domestic inland bills of ladingissued hy the inland carrier to cover the transportation oftheyoods from point of actual
receipt by SPMT to the United States port at which SPMTs undertaking as carrier
under this tariffshall commence

The rail movements to HoustonGalveston are made under boxcar
rates but the Califomia railroads have a Plan VII piggyback service in

See paQe b of3PMTstarlff fo ihe pYovision under whicb 9PIdT will eMecute inland bills of ladingCerrier is defined in the tariffae SPMT Page 4 Deflnilion by of the terif0

3
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which highway trailers are furnished in substitution for boxcars on

eastbound movements from Califoinia
Under Plan VII if the shipper agrees two highway trailers are

substituted for one boxcar The railroad arranges for the spotting of the
trailers and for the picking up and ramping of them as part of its service
under the boxcar rates filed with the Interstate Commerce Commission
When SPMT coordinates the interior shipment it will check with the
inland carrier generally daily to trace the progress of the shipment in
order to insure its going through on schedule

SPMT alerts the ocean carrier or SPMTstransfer agent of the
projected arrival of the rail shipment so that a timely transfer of the cargo
to containers can be planned

Some shipments are consigned directly to the ocean carrier who

undertakes under its ocean tariff to transfer the cargo to containers at
the Gulfport In most cases however the cargo is transferred into
containers for SPMTsaccount by its transfer agent The transfer agent is
Southern Pacific Transport Company of Texas and Louisiana a motor
carrier with a terminal at Houston Texas and with extensive operations
in and about the Port ofHouston e

For shipments handled by the transfer agent the ageat will unload the
trailers or rail cars load the shipment into containers and dray the
containers to the ocean carrier The motor carrier or agent charges 15
cents per hundred pounds for palletized or unitized cargo and 25 cents

per hundred pounds for loose cargo Late in 1974 the motor carrier

requested that it be paid an additional 2500per container where drayage
was also required and this amount is currently being paid in addition to
the 15cent25cent transfer charges

Once loaded into containers the cargo is tendered to the ocean carrier
as a shipment moving for the account of SPMT The ocean canier
issuesamemorandum bill of lading to SPMT and bills SPMT generally
on a separate invoice for the amount of freight owing under the ocean

carriers tariff
SPMT prepares its bill of lading when the goods are loaded It is

executed as anonboard bill of lading when the ocean carrier receipts
for and acknowledges responsibility for the containers by the issuance of
its memorandum bill of lading to SPMT

The railroad issues its freight bill to SPMT as agent for the shipper
The ocean carrier issues its bill to SPMT for ocean transportation charges
due and the motor carrier at Houston issues its bill for just transfer or for
transfer and drayage charges SPMT then bills the shipper for a the

Apparently all SPMTs shipments have moved only Ihrough the Port of Houston It further appears hat all

sMipments are actually currenlybeing handled by the trensfer agent
Although SPMT contends ihat it assumes PoII liability for the porttopon movemen the bill of lading issued

by SPMT conains he clause The terms of his bill of lading constituehe conract of carriage which is between

the shipper and ihe owner of the vessel designated to carry he goods More about the purported assumptions o

liability will be said larer
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amount of the ocean transportation accruing under SPMTs tariff b
wharfage charges and c rait chages

DISCUSSION AND CONCLUSION

As already noted complainant has cFiarged respondents with viaations
of sections 14b 14 Fourth 16 17 18b and 44cof the Shipping Act
1916 However complainant appears to have abandoned all but the 18b
and 44 ailegadons sirie onbriefYhe only firtdings requasted are that e

1 SPMT is not a Common Carrier by Watec und6F the Shipping Act
29PMTsactiviHes are thoae of a freight forwarder as defined in 46 USC801
3SPMThas not engaQed in the tranaporcation by water of paesengcrs or property

between the United Statee and a Foreign country on the high sese on regular routes om
porttoport

Aeeardingly the threshold dotermination 4o be mad is that of the
status of SPMT under the Shipping Act PMTof course elaims to t3e
anorvesselownirtg common Carrier by water withintie meaning ofpast
Commission precedent intetpreting the definition ofcomon carrier by
water contained in secEion 1 of tha Act Sk16fT purports to restrict its
common carrier status to the porttoport movement from ports in the LJ
S Gulf to ports in the European North Atkantic

A common carrier by water in foreegn commerce is defined
a common carrier except Yerryboats running on regularroutes engaged in the

tranaportadon by watar of pasaengets or propaRy betwaen the Unitad States or any of
its distcicta territories or possessione and a foraian countrywhether in the import or

export kada o

Of course the above does not dene as suci the term common
carrier Howevar the commoneFrier tobregulated under the
Shipping Act is the comoncarier at common 1aw See TariffFiling
Practices ofontainerships 9FMC 36 62 196

Originally it woutd appear thatthecommon law restricted common

carrier status to one who ctually carried Railway Company vlock
wood 84IJS3S1 1873 However ownership ofa vessei wasnotfor
long a prerequisite of common carrier status Thns early on pecsons
contracting for space in common carriera were themselvesheld to be
comman carriers Bank ofKentucky v Adams Express eo 93 US 174
1876 Thus a time charterer of a vessel undertaking to carry For the
public generally was held to be a commorrcarrier even thoegfi it did not
own the veasel Pendleton v Benner ine 246 U3333 i9Y8

Aa alrcady noted et the heeriny in thie ceee complainent offercd no witnesaes of ita own end did not chooac to
croesexamine thoee witneaees oRemd by rcepondena Complainent wae content to roly on certain exAibits introdueed
into evidenca noneof which ePford the basis for any findlnpe an the violatione allegad in the compleint but ebendoned
on brieP

In the complaint the conPerence raquaete tAat SPMTstarlfP ba atrickentom t6aCommlaeionsPles and lhat
9PMT be orderod to cease and deaief ttom the publicedon oP tAe teritp end the eoHcitation oP end participation in the
urvicee deecdbed unde it

10 Soailedaeaen trempe ero excludad
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This decided trend away from actual ownership of the vessel or other
mode of carriage was recognized by the Commission as early as 1939 in

Agreement 6210 2USMCb6 1939 wherein the socalled Consoli

dated Olympic Line was found to be a common carrier by water even

though it owned no vessels The line of cases12 developing the concept of

the nonvesselowning common carrier culminated in Docket 815 Deter

minationofCommon Carrier Status 6 FMB245 1961 wherein the

Commission on the basis ofpast prececlent and common law principes
spelled out the criteria for determining NVOCC status under the Shipping
Act saying at pages 25657

a person or business association may be classified as a common carrier by water

who holds himself out by the establishment and maintenance of tariffs by advertisement
and solicitation and otherwise to provide transportation for hire by waer in interstate
or foreign commerce as de6ned in the Shipping Act 1916 assumes responsibility or has

liability imposed by law for the safe ransportation of the shipments and arranges in his
own name wih undedying water carriers for he performance of such transportation
whether or not owning or controlling the means by which such transportation is effected
is a common carrier by water as defined in the Shipping Act t916 6FMB at 256

257

Complainantsfirst quarrel with respondents position in this case is

that their reliance on Docket 815 is misplaced because Docket 815 was

not an agency decision or agency rule According to complainant it

was announced loosely asageneral rule or interpretation and was

offered merely to serve asaguideline13 There folows some rather

obscure references to the fact that guidelines are not appealable and

are not legally binding and are not stare decisis

If by this complainant means to argue that a person whose operations
fall within the criteria established in Docket 815 may not be adjudged an

NVOCC even after notice and hearing the argument is fallacious in the

extreme In the first place the guidelines or criteria set out in

Docket 815 are merely the culmination of a long line ofprecedents both

agency and common law and even the courts have recognized the

Commissions NVOCC concept See IML Sea Transit Ltd v United
States 343 F Supp 32 ND Calif 1972 affd 409 US 1002 1972
rehearing denied 409 US1118 1973 The argument is ofcourse without

merit but complainant has another string to its bow

In Docket 815 the parties under investigation were all either motor

truck companies freight forwarders or express companies each of

which were initial carriers providing the service ofmoving household

For the sake of convenience he lerm Commission is used lo encumpass he various designaions of he

Commissionspredecessors
See egAqskn Raes 2 USMC558 1941 Agreement 7260 2 USMC749 1947 eernard Ulmann Co

lnc v Puerto Rican Express Co 3 FMB1951and Dockel 714 Possible Violatinns ojSection 8aof rhe

Shipping Act96etMimeo decision November 16 1975 14 SRR 425
This charecterization comes from the language of the decision which announcesone of the purposes of the

proceeding to be he determinaionof the status under the Shipping Act ofthe parties under investigation in the case

in order ro armea a general rule or interpretaion anPable in rhe furuem all persons 6FMCat 248

Emphasis mi
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goods and other personal property from points in the United States to

points overseas using both trucks or vans which they own or operate and
ocean ships which they do not own or operate These initial carriers
offered their services to the public by advertisement and solicitation
They issued their own through bills of lading and generally assumed
liabilit for safe arriva of the shipments 6FMB248249

Complainant urges that SPMT does not fit the criteria of Docket 815
because it is not an initial carrier it does not issue its own bill of

lading to the origina shipperconsignor 14 and does not assume sole

responsibility for the entire journey As for the lastaleged discrepancy
responsibility for the entire journey complainantrefers to SPMTs
asserted status as shippersagent for the inland poRion of the movement
ie in most cases the movement from California to the Gulf At page 236
of its Report in Docket 81S the Commission said
Actual liability as a common carrier over the entire journey including the wafer portion
is essential

Complainant woald appear to read this language as requiring SPMT to

operate asacommon carrier over the inland portion of the movement
as well as the water portion However no authority either statutory or

precedential other than the referred to statement from Docket 815 is
cited as conferring on the Commission the power to require aperson to
assume the status of a common carrier for inland linehau movement

over which the Commission would appear to lack statutory jurisdiction
Although the statement in question when removed from the circum

stances of the case can be read as complainant reads it a close
examination of the problem the statement wasdesigned to redress makes
it appear that it was intended to mean quite something else

The examiner in his recommended decision in Docket 815 summed up
the Commissionsstandards for common carrier status and concluded
that

a person who holds himseif out by the estabiiahment and maintenance of tariffs by
i advaRising and solicitation and otherwise to provide tranaportation for hire in interstate

or foreign commerce as defined in the Shipping Actassumes responsibiliry for the safe
water transponation of the ahipmenta and arranQes in his own name with the underlyinQ

a water carriers for the performange of such transportation whether or not ownin or

controlling the means by which such transportation ia effected is a common csrrier by
water as defined in the Shipping Act Emphasis mineJQuoted by the Commisaion
at 6FMB 252233Ji

In commenting upon the examinerssummation and in recasting it the
Commission did two relevant things First it concluded that the assump
tion or attempted assumption of liability should not be the sole test but

Here campleinent apparently refen to the isauartce of aSPMT bill oP ladiny for Ihe inland portion ot tMe
mavement 6ecauae an SPMT bill ia iesued for the porttoport or waterportion

16 An example oP the somewhst cavalier uae oP lanpuaQe in the Report in Docket 815 is tha fact thet acwel or

impoaed liability ia trensformed fromaaignificant feetor to an eaeentiel indicis in tess han he spsce oP e

paregreph
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rather that the actual existence or imposition of liability is also a

significant factor This comment is immediately followed by the trouble
some statement Actual liability as a common carrier over the entire

journey including the water portion is essentials
On the other hand the Commission altered slightly the examiners

expression of the liability standard which he had expressed as

assumes responsibility for the safe water transpoMation othe shipments
As stated by the Commission the standard became assumes

responsibility or has liability imposed by law for the safe transportation of
the shipments 6FMB256 The eliminated word is of course

water
In Docket 815 some 14 parties to the case were found not to be

common carriers by the Examiner and one other partys status was

questioned by the Commission itselfsOf these parties only two are

specifically dealt with in the CommissionsReportWeaver Bros and

Railway Express In both cases the question of the assumed respansibil
ity or imposed liability was directed not to the land portion of the
movement but to the water portions In the case of Weaver there was in
its bill of lading an express disclaimer of liability for certain events when
the propery was not in its Weaversactual custody which the property
of course was not when on board the underlying ocean carrier

In discussing the problem presented by the Weaver disclaimer the
Commission said

These provisions show that Weaver has not assumed soie responsibility to the shipper
for the safe water transportation ofshipments Instead it isaforwarding agent for the
convenience of theshipper insofar as the water ransportaion part of the journey is
concerned Because of he restricted nature of its undertaking to the public as evidenced
by its agreement with shippers we find that Weaver has Failed to bring itself wihin the
definition of common carrier by water Emphasis mine

Thus the simple question presented was whether Weaver was a common

carrier by water it was clear that Weaver was a common carrier as to

the inland movement

In the case of Railway Express the socalled Uniform Through Bill of

Lading issued by Railway Express cast some doubt as to the extent of

its assumed liabilityagain for the water portion of the through
movement la

18 It is of interes and mme a leasl of significance ha he immediate problem controningthe Commission was

the approval of anumber of section IS agreements Thus he initial task of the Commission was to deermine if

certain voluntarily assumed obligations qualified the persons assuming those obligations as comman carriers by
watec The Commission was not at least hen called upon o impose obligations upon anyone

The Commission is still speaking in cerms ofhe responsibility for safewater iransponation of shipments
1B

a commenting on Railway Expresssbill of lading lhe Commission said

We do not pass on the legality of ihese disclaimers If Ihe provisions are valid Railway Express does mt assume

liabiliry end would not be acommon carrier under he Examiners tesis

The Commission kept the proceeding open pending either the assumption of liabiliry by Railway Ezpress orhe

imposition of liability by Ihe Courts In aSupplemental Report it was found that Railway Express assumed Viability
for the water portion Weaerwas also found to be a common carrier by waerin the Supplemental Report on the

basis of Weavers revised bili of lading form which again assumed liability
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It will be remembered that the parties to Docket 815 comprised three

categoriesie motor truck companies freight forwarders and express
companies They were all initial carriers using both trucks and vans

which they owned or operated for the itiland movement They all issued
their own biU of lading to the original shipperconsigrtor Thus the liability
of the companies and forwarders for the inland movement was clearly
estttblished Thequestion before the Coertmission thenand fhis should
be obviouswas not the stattsafcarriers on the inland movement but
whether these admitted common carriers by land were also common

carrlers by water within the meaning of the Shipping Act The test of
liability was therefore that of liability as a common carrier by water

In short in no case has the Commission been called upon to do more
than determine whetherapersan isacommon carrier by water1e4
Indeed wifhQUt exceeding its statutory boundaries how could it do more

1
Certainly the status of a person operating modes of carriage outside the
Commissions jurisdiction is also outside the power of the Commission to

control or determine20
So tadng the controversial phrase in its overall context Iconclude that

what was reaUy said is that whereacarriers liability for the inland
movement ofa combined landwater moverrbntis not in issue his liability
for the water portion must be either clearly assumed or equally ctearty
imsosect by law

Perhaps it was the diffculty in suceinctly phrasing the criteria under
the faccs presented in Docket 8IS that led to the terse and to me at least
misleading statement21 In any event the statement of the Examiner in
the initial decision inIocket 815 of the riteria for NVOCstatus under
the Shipping Act is more precise and superior to the rather loosely
formulated defnition intheCommissiods final report In order to avoid
further conusion the criteria should read

a person9 may be classified as a common carrier by water who holds himself oui

by the estabtishment and maintenance of tariffa by advertisement and solicitation and
otherwise to provide transportation for hire by water in interstate or foreign commrce

j as deflned in the Shipping Act 1916 assumes reaponaibiliry or has liability imposad by
law forthe safe water transportation of the shiments and arranges in his own name
with the undailying water carriees for tha performance of such transpoMation whether
or not owning or controlling the meana by which such transportation is effected is a

common carrier by water as defined in the Shipping Act

1 The lnteratate Commerce Act 49U3Cet seq definee common carriora by reil motor end interstete carriers by
weterand commits to the ICC theirRgulationThe Federal AviNon Act 72 Stat 731 defines eir cerrieraend commite
theirreyulabnto the Civil Aeronautica Board and the Pederal Aviatlon Apency

90 I recoyniu thet cenaincarrierear other pereone eu4ject to the ortQinel jurisdiceion oftheCommission canand do
perform cecriaye pr trenspartation which phyaicplly takee place on land aod Ihat these operations are aomGtimec
subjeet tothe Commiasionsjurisdktlon bui here theeiuetion ie sumewheE the reverae See Docket 912 Matson
Navlgation Co Conminer Frelght Tarrfs7FMC4B0I3end comparc ilaska Rates 2USMC558 1941

It couldeven heve heen thet it waa thought that ihere was no need to make ihe distinctian
In the CommiaeionaredaRfnp of the BxaminerseNrerie they Pollowed the word peraon with or businesa

aeaociation However aection I of the ShippinQ Actdenes pereon as includin4 corporations pertnerships end
assoclationa
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Accordingly it is found that whatever SPMT may be under other Federal
statutes its failure to assume liability for the movement inland generally
speaking on this record the movement from California to a Gulf port
does not of itself preclude its being found a nonvesselowning common
carrier by water within the meaning of the Shipping Act provided of
course it meets all the othercriteria

Despite its assertions that it assumes full liability for the water
portion of the movement SPMTsbill of lading clearly shows otherwise

First SPMTstariff defines carrier as being SPMT Presumably this
definition would apply throughout any transaction between SPMT and a

shipper Yet the bill of lading issued by SPMT to the shipper provides
The terms of this bill ofading constitute the contract ofcarriage which
is between the shipper and the owner of the ship designated to carry the
goods SPMT is obviously not the owner of the ship designated to carry
the goods and by its own definition SPMT is not a shipper for the ocean

carriage
Thus SPMT would seem to attempt to exclude itself from the very

contract of carriage for which it at the same time purports to assume
liability

Additionally the bill of lading purports to subject all shipments to the
provisions of the Carriage of Goods by Sea Act COGSA However
COGSA definesacarrier as follows
The carrier includes the owner or charterer who enters inro a contrac of carriage
with a shipper 46USC 1301

SPMT is not the owner or charterer of a vessel who enters into a

contract of carriage with a shipper Under the definition of carrier
under COGSA SPMTsassumption of iability is meaningless since
COGSA does not apply to the operation ofSPMT z3

However in Docket 7414supra note 12 the Commission concluded
that ifa person in fact performs as an NVOCC any assumption of liability
on the part of that person is unnecessary because liability will be imposed
upon him by law Equally any disclaimer of liability whether inadvertent
or intentional is without meaning and standing alone has no legal
consequence in determining carrier status

For the foregoing reasons I conclude that as to the porttoport
movements here involved SPMT was a nonvesselowning common carrier
by water under the Shipping Act 1916 notwithstanding SPMTsfailure
to assume liability for the inland portion ofthe shipments in question

Notwithstanding the fact that under Commission precedent the various
questionabeprovisions concerning SPMTsliability for the porttoport
movements are without legal significance they are nevertheless conflicting

See eg Bernhard Ulmpnn suprq where lhe COGSA defense was pleaded and was denied because he definition

carrier did nol apply to Ulmann presumabty because it was not an owner orcharterer uf a vesseL 3FMB779
andJ CPrnney Co v AmvrieuttExpreea Cnmpnny 102 F Supp 742DCNY1951 affd 201 F 2d 846
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and can only serve to confuse uscrs of3PMTs tariff24The provisions
hereinabove noted should be removed from SPMTs tariff and a ciear
statement of SPMTs liability substituted for them 3ee 6FMBat 256
and 287 288J

ComplainanYs remaining allegation is that SPMTsactivities are those
ofafreight forwarder as defined in 46 USC801 and that SPMT has
filed to obtain a license as required by section 44 of the Shipping Act
1916

In an azgument notable only for its rather obscure brevity complainant
simply asseRS that SPMTs description of its business coincides pre
cisely with the definition of forwarding in section 1 of the Shipping Act
1916 In support of this assertion complainant simply refers to the entire
prepared testimonyofSPMTs president which appears in Exhibit 9
There is no attempt by complainant to correlate the salienY points of
Exhibit 9 with their counterparts in the section 1 definition

The business of forwarding is defined in section 1 of the Act as

the dispatching of shipments by any person on behalf of others by oceangoing
common carriers in commerce from the United States its Territories opoasessios to

foreign countries or between the United States and its Territories or possessions or

between such Territories and possessions and handling the formalities incident to such
shipments

At this point I am tempted to dismiss complainantsargument by
simply stating that a review of the testirtony in Exhibit 9 gives no clear
demonstration that SPMT dispatches shipments on behalf of others by
oceangoing common carrier However in describing the reasons behind
SPMTs offer to corrdinate inland rriovement its president said the
following
Someone has to know where it the shipment is and make sure that it doesntget

i delayad and forgotten and make aure that it ia promptly tendered ro the oceancarrier
upon artival at the port city and be preparedif any 6itch developstotelephonc the
steamship line and the shipper immadiately rearrange bookings and otherwise see that
coordination problems are overcome Emphasis mine Complainantsarument then
actually hinges on two factora First a conclusion that SPMT ia not an NVOCC and
secondly that since it is not an NVOCC a construction of the language tender to the

a oceart carrier somehow convarts SPMT into an ocean freighf forwarder As for the
first SPMT is in fact an NVOCC As for the second had SPMTs prasident said
tendered to the underlying oceen carriar it would have 6een a more precise statement
and one more in consonance with its status as an NVOCC Rather than dispatching
shipments for others SPMT is tendering ahipments to the underlying ocean carrier in its
capacity as an NVOCC Comptainant offers no other reason for assigning forwarder
status to SPMT In short SPMT is not engayed in the busineas of forwarding es denesi
in section 1 of the Shipping Act 1916 and therefoce is not an unlicensed independent
ocean freight forwarder in violation of section 44of tha above Act

i The foregoing disposal of tfie two remaining allegations in the complaint makes it
unnecessary for me to deai with responderets alkgatiort that complaiant has waived its
right to any reparation SPMT is found to be a nonvesselowning common carrier by

i

1 suapect that the conflict and contYsion atems from SpMTsedoption of the bill af ladina form uaed by veaxl
owners oroperators
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water within the meaning of the Shipping Act 1916 SPMT is found not to be engaged in
he business offorwarding as defined in section 1 of the Shippjng Act 1916 and is not
an independent ocean freight forwarder who must be licensed under section 44 of hat
Act Accordingly the complaint is dismissed

S JOHN E COGRAVE
Administrative Law Judge
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SPECIAL DocKET No 484

LoUIS FURTH INC

V

SEA LAND SERVICE INC

Authority to waive collection of and refund freight charges denied

i

REPORT

August 25 1977

By THE COMMISSION Karl E Bakke Chairman Clarence Morse Vice

Chairman Ashton C Barrett Bob Casey and James V Day
Commissioners

Sea Land Service Inc Sea Land has applied for permission to waive

collection of a portion of the freight charges assessed on a shipment of

Tumeric which moved from Kingston Jamaica to New York under

Sea Land s bill of lading dated December 31 1975 The present applica
tion was filed on June 24 1976

The rate in effect at the time of shipment was 45 50 per 40 cubic feet
Total freight charges including applicable surcharges were assessed at

1 56128 Sea Land asserts that on April 29 1974 due to a clerical error

in refding the tariff the rate base was changed from weight to measure

ment which resulted in higher charges than intended It seeks permission
to collect charges on the basis of 45 50 per 2 000 pounds which would

yield 535 60 in freight charges and to waive collection of the balance of

1 025 68
Before the application was submitted the U S Atlantic GulfJamaica

Conference Conference whose tariff applies to the shipment filed on

April 5 1976 a new tariff changing the rate base from measurement to

weight At the same time however it raised the level of the rate from

45 50 to 90 00 Thereafter on April 25 1977 the Conference amended
its tariff to revert to the 45 SO per 2 000 pounds the rate Sea Land now

seeks to apply retroactively to Complainant s shipment
The Presiding Officer found that due to a clerical error the rate in effect

at the time of shipment did not reflect the intended rate He nevertheless

186 20 F M C
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concluded that the application complied with the requirements ofsection

18 b 3 of the Shipping Act 1916 and granted Sea Land permission to

waive collection of the unpaid balance of freight charges We disagree
with the Presiding Officer s disposition of this matter

CONCLUSION AND RECOMMENDATION

Section l8b 3 of the Act as amended by P L 90298 reads in part
Provided That the common carrier has prior to applying for authority to

make a refund filed a new tariffwith the Federal Maritime Commission which sets forth

the rate on which such refund or waiver would be based Emphasis added 46

U S C 817 b 3

The provision is jurisdictional and cannot be waived The tariffcontaining
the rate Sea Land would charge was ftIed on April 25 1977 after and not

prior to the ftIing of the application on June 24 1976 Permission to waive

collection of the balance of freight charges under the rate in effect at the

time of shipment must therefore be denied Accordingly
IT IS ORDERED That the Initial Decision in this proceeding served

July 29 1977 be reversed and the application of Sea Land Service Inc to

waive the collection of or refund certain alleged overcharges is denied

SEAL S JOSEPH C POLKING

Acting Secretary
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i DoCKET No 7546

U S MIAMICARlBBB AN PuERTO RIco TRADES
POSSIBLE VIOLATIONS OF THE SHIPPING ACT 1916 AND THE

INTERCOASfAL SHIPPING ACT 1933

1

ORDER

August 26 1977

By an Order ofmvestigation andlearing dated Qctober30 1975 tbis
proceeding was instituted to determine whllther nonvesiel operating
common carriers in the Port of Miami area were engaging in practices
violative of SeGtio1s 16 17 and 18 of the Shipping Act 1916 andor

Section 2 of the Intercoastal Shipping Act 1933 Named as respondents
in this proceeding were Drake Motor Lines Inc Econocaribe Consoli
dators Inc Marine Trailer Transport Inc Meteoro Express Corpora
tion Sea Trailer Express mc Transconex mc and Twin Express Inc
Pursuant to the special settlement procedures set forth at 46 CFR
505 5 c Respondents Econocaribe Consolidators me Transconex Inc
and Twin Express Inc requested and received Commission permission to
enter settlement negotiations with the Commission s Office of the General
Counsel On August 3 1976 the presiding Administrative Law Judge
suspended the hearing schedule in order to permit the respondents to

explore the possibility of settlement Respondents Sea Trailer Express
Inc Drake Motor Lines Inc Drake Marine Division and Meteoro
Express Corporation have since joined in settlement negotiations Re1
spondent Marine TrailerTransport Inc tiled a cancellation supplement to

its tariff and no longer operates as a common carrier or has common
canier rates or fares in effect

Prior to commencement of settlement negotiations respondents other
than Drake Motor Lines mc and Marine Trailer Transport Inc entered
into stipulations with the Commission s Bureau of Hearing Counsel
Drake subsequently executed asimilar stipulation These stipulations set
forth the factual background surrounding the violations alleged in the
Order of Investigation and Hearing and provided the factual basis upon
which settlements have been concluded As an express condition of

settlement the respondents have consented to the entry of an Order

directing them to cease and desist from practices enumerated below and

I

i
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have further consented to the entry ofan Order requiring the submission
of compliance reports in a manner set forth below

THEREFORE IT IS ORDERED
That Econocaribe Consolidators Inc Transconex Inc Meteoro

Express Corporation Sea Trailer Express Inc Drake Motor Lines
Drake Marine Division and Twin Express Inc shall cease and desist
from accepting shippers measurements without having ascertained that
the shippers measurements are in fact correct measurements for the
cargo

That Respondents Econocaribe Consolidators Inc Transconex Inc
Meteoro Express Corporation Sea Trailer Express Inc Drake Motor
Lines Drake Marine Division and Twin Express Inc shall cease and
desist from the practice of rounding fractional cubic measurements prior
to the computation of cubic measurements of cargoes tendered to

Respondents for shipment
That Respondents Econocaribe Consolidators Inc Transconex Inc

Meteoro Express Corporation Sea Trailer Express Inc Drake Motor
Lines Drake Marine Division and Twin Express Inc shall cease and
desist for a period of three years from the date of this order from
discarding mutilating disposing ofor otherwise destroying such underly
ing documents as warehouse receipts shippers instructions or packing
lists delivery receipts weight bills or other documentation which shows
or reflects the actual weight or measure ofcargo received by Respondents
and upon which the ocean freight rate is computed and assessed

That Respondent Transconex Inc shall cease and desist from the
assessment or collection of pickup and delivery charges or any other
rates or charges required to be filed with the Federal Maritime Commis
sion prior to the effective dates of such rates and charges

That Respondent Transconex Inc shall cease and desist from applying
rates and charges which have been superseded by subsequent ftlings of
rates and charges with the Federal Maritime Commission

That Respondents Transconex Inc Twin Express Inc Sea Trailer
Express Inc and Meteoro Express Corporation shall cease and desist
from applying rates and charges in a manner which differs from the
methods of application ofsaid rates and charges set forth in tariffs in
effect and properly filed with the Federal Maritime Commission

That Respondent Transconex Inc shall cease and desist from the
incorrect application of commodity descriptions contained in tariffs on ftle
with the Federal Maritime Commission

IT IS FURTHER ORDERED
That Respondents Econocaribe Consolidators Inc Transconex Inc

Meteoro Express Corporation Sea Trailer Express Inc Drake Motor
Lines Drake Marine Division and Twin Express Inc shall upon
reasonable notice allow investigators or attorneys ofthe Federal Maritime
Commission unimpeded access to the underlying documents required to
be maintained by this Order and shall allow the removal of such
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documents specifically requested by Commission investiaators or attor

neys for the purpose of duplication
That within sixty 60 days after service upon them of this order

Respondents Econocaribe Consolidators
Inc Transconex Inc Meteoro

Express Corporation Sea Trailer Express Inc Drake Motor Lines
Drake Marine Division and Twin Express Inc shall each file with the

Commission under the oath and signature of a reaponlOible officer a

written report setting forth in detail the measures which have been taken
to ensure the elimination of the practices which resulted in measurement

errors and misratings which are the basis of the violations set forth in the

Settlement Agreements concluded with each of the Respondents Such

reports shall also be submitted at such times as the Commission may

require
IT IS FURTHER ORDERED
That this proceeding by and hereby is discontinued
BY THE COMMISSION

SEAL S JOSEPH c PoLK lNG

Acting Secretary

j
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 3801

BRISTOL MYERS COMPANY

v

PRUDENTIAL LINES INC

NOTICE OF DETERMINATION NOT TO REVIEW

August 31 1977

Notice is hereby given that the Commission on August 31 1977
determined not to review the decision of the Settlement Officer in this

proceeding served August 19 1977

By the Commission

SEAL S JOSEPH C POLKING

Acting Secretary
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FEDERAL MARITIME COMMISSION

INFORMAL DoCKET No 380 1

BRISTOL MYERS COMPANY

v

PRUDENTIAL LINES INC

August 19 1977

Reparation Awarded

DECISION OF RONALD J NIEFORTH SEITLEMENT OFFICERl

By complaint filed December 22 1976 Bristol Myers Company
complainant alleges that it was overcharged 924 19 by Prudential Lines
Inc carrier as a result ofa misdescription of cargo apPearing on the bill
of lading Complainant states that on May 30 1975 respondent issued its

freight prepaid Bill ofLading No 11 Voyage 31 ofthe Santa Barbara to

cover a shipment described thereon on 9 Pallets l Carton Harmless
Chemicals DicaI Phosphate and Hexachlorophene weighing 20 673

pounds and measuring 497 cubic feet from New York to Guayaquil
Ecuador For this service the carrier billed and complainant paid freight
charges totaling 1 70847 on the basis of a rate of 123 25 per
measurement ton plus a port congestion and a bunker surcharge

This shipment actually consisted of 9 Pallets of Dicalcium Phosphate
weighing 20 662 pounds and one carton of Hexachlorophene measuring
two cubic feet The net contents of the 9 Pallets ofDicalcium Phosphate
weighed 20 000 pounds and was valued at 4 000

At the time this shipment moved respondent s tariff Atlantic and Gulf
West Coast of South America Conference Freight Tariff F M C No 1
provided in Item 670 17th Rev Page 108 a rate of 61 per weight ton
from New York to Guayaquil for Phosphates viz Calcium including
Monocalcium Dicalcium and Tricalcium actual value not over 400 per
freight ton

Both parties having consented to the informal procedure of Rule 19 46 CFR 502 301 as amended this decision
will be final urlless the Commission elects to review it within IS days from the date of service thereof
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On this basis complainant alleges that it has been overcharged 924 19
as follows In response to the served complaint the carrier admits to
the complainant s statement with respect to tariff rates that should have
applied but disclaims responsibility for the overcharge on the following
grounds

9 Pallets Dicalcium Phosphate
20 662 pounds @ 612000 lbs

Port Congestion @ 6Iton
Bunker Surcharge @ 8 25 ton

1 Carton Hexachlorophene as Chemicals N O S
2 cubic feet @ 123 25 m t
Port Congestion @ 6Iton
Bunker Surcharge @ 8 25 ton

Total
Paid 1 70847 Should be 784 280verpaid 924 19

630 19
6199
85 23

6 16

30
41

784 28

I Undue burden is placed on carrier where cargo is improperly described on bill of
lading by an organization which by its size and frequency of booking cargo should be
cognizant of published tariff rates

2 Requirements of the Six month Rule Page 12 Item 7 Rule B of Atlantic and
GulfWest Coast of South America Conference Rules and Regulations was not adhered

to

3 Failure of the shipper to break down quantity of each chemical carried gave carrier
no choice than to charge the higher rate to avoid discrimination

With regard to cargo misdescription generally past Commission policy
and judicial precedent have unquestionably declared that a shipper s

misdescription of cargo can still afford a basis for later reparation relief
and that in cases involving alleged overcharges under Section 18 b3 of
the Act the controlling test is what the complainant shipper actually
shipped and is not limited to how the cargo was described on the bill of

lading Union Carbide Inter America v Venezuela Line 17 F M C 181
182 1973 Abbott Laboratories v Moore McCormack Lines Inc 17
F M C 191 192 1973 Western Publishing Co v Hapag Lloyd A G
13 SRR 16 17 1973 These cases have set a precedent which clearly
rejects the respondent s position noted above despite the exceptions as

listed
In the first place the degree of transportaton experience of knowledge

of a shipper organization based upon its size and frequency of booking
cargo as suggested by the respondent would not appear to constitute a

valid mitigating factor sufficient to justify a departure from the conclusion
reached in the above cases

In cargo misdescription cases where the shipment has left the custody
of the carrier and the carrier is thus prevented from personally verifying
the complainant s amended cargo description as in this case the
Commission has held that the complainant has a heavy burden ofproof
and must establish with reasonable certainty and definiteness the validity
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of the claim Western Publishing Co v HapagLloyd A G 13 SRR 16

17 1973 Johnl on Johnson Inti v Venezuelan Lines 16 F M C 87

94 1973 Colgate Palmolive Peet v United Fruit Co 11 SRR 979 981

1910 Note is takenof the fact that the respondent does not deny that

the bill of lading at issue wasmisrated and a review of the documentation

submitted by the complainant adequately supports the amount of over

charge which is stipulated by the shipper Whileit is true that the

requirements of the six months rule were not adhered to thus denying
the carrier an opportunity to inspect the cargo prior to its clearing the

carrier s custody this factor in itself does not relieve the carrier from
making an appropriate rate aljustment where as in this instance the

heavy burden of proof establishing the proper description of the shipped
cargo has been met

Finally with regard to respondents statementthat it was obliged to

freight the bill of lading on the basis of the higher rate to avoid

discrimination I find that the multitude o On1miSsion decisions which

hold that the rate applicable to the cargo actually shipped is the only rate

which may be applied fenders any such logic anullity
Since a shipper is charged withknowledgeofataiiff it shollld subniit

cargospeciflcations in a manner whieh insures the most favorable rate

application statutorily permissable Failure to do so however cannot

insulate the carrier against claims for a subsequent rate aljustment if the

carrier chooses to accept aquestionable clf04escriptipn at face value or

arbitrarily freight a mixed shipment at the highest rate for any item
included in tlie shipment for lac of Ii break down of the contents A

more appropriate course of action for tfe carrier to follow woulcf be to

resolve questionable or insufficient cargo descriptions at the time ofbilling
bytevlewirtgother available supporting documentation or by contacting
the shipper

The complainant is entitled to reparation in the alliount of 924 19 It is

so ordered

S RONALD J NIBFORTH

Settlement Officer

1
1
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 493

UNION CAMP INTERNATIONAL SALES CORP

v

SEA LAND SERVICE INC

NOTICE OF ADOPfION OF INITIAL DECISION AND ORDER
PERMITTING PARTIAL REFUND OF CHARGES

September 1 1977

Sea Land Service Inc has submitted the statement of concurrence
duly executed by the shipper Union Camp International Sales Corp as

directed by the Commission s Order on review served in this proceeding
on July 29 1977

The requirement of Rule 92 Appendix 11 7 having thus been met the
Initial Decision of the Administrative Law Judge in this proceeding is
hereby adopted as the decision of the Commission

THEREFORE IT IS ORDERED That applicant Sea Land Service
Inc is authorized to refund 1 874 95 of the charges collected from Union

Camp International Sales Corp
IT IS FURTHER ORDERED That applicant shall publish promptly in

its appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket No 493 that effective September 1 1976 for purposes of
refund of freight charges on any shipments which may have been shipped during the
period from May 8 1976 through June 28 1976 the rate on kraft wrapping paper from
Savannah Georgia to Marseilles France was 55 00 per ton of 2240 lbs minimum 18
tons per container subject to all applicable rules regulations terms and conditions of
said rate and this tariff

IT IS FURTHER ORDERED That refund of the charges shall be
effectuated within 30 days of service of this notice and applicant shall
within five days thereafter notify the Commission ofthe date and manner

ofeffectuating the refund

By the Commission

SEAL S JOSEPH C POLKING

Acting Secretary



FEDERAL MARITIME COMMISSION

SPECALDOCKET NO 4J3

UNION CAMP INTERNACIONAC SALES CORP

V

SEALAND SERVICE INC

AppGcation granted

INITIAL DECISION OF THOMAS W REILLY
ADMINISTRATIVE LAW JUDGE

Pursaant to section 18b3zof the Shipping Act 1916 as amended by
PL90298 and secdon 50292of the CommissionsRules ofPractice
and Procedure 46 CFR 50292SeaLand Service Ina SeaLand or

Applicant has applied for permission to refund a portion of the freight
chazges on two shipments of common Kraft wrapping paper which
moved from Savannah Georgia to Marseilles France under SeaIand
bills of ading dated May 8 and 29 1976 The application was filed
November 4 1976

The subject shipments moved under a SeaLand tariff covering ship
ments from USSouth Atlantic Gulf ports to named ports in France
and Italy SeaLand Tariff No 168B FMG73 22d revised page 101
item 5940 effective April 8 1976 The aggregate weight of the two

shipmenu was 768604 poucds The rate applicable at time ofshipment
was 5550per ton of 2240 pounds with a minimum of 22 tons per
container The rate sought to be applied is 55 per ton of 2240 pounds
with a minimum of 18 tons per container per same tariffas above except
see 23d revised page 101 effectiva June 28 1976

Aggregate freight charges payable pursuant to the rate applicable at
time of the shipments amounted to 2101448Aggregate freight charges
at the rate sought to be applied amount to 1913953The difference
sought to be refunded is187495The Applicant is not aware ofany
oher shipment of the same commodity which moved via SeaIand during
he same time period at the rates involved in this application
SeaIandoffers the foUowing as grounds for granung the applicafion
TNe decision became the decision of the Commission ep4mber l 1971
46USC819 az ameMcd
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4In eariy May SeaLandsMediterranean sales and pricing personnel agreed with
the complainant to publish a rate of 5500 per ton of2240 Ibs minimum 18 tons per

container on Kraft wrapping paper om SavanahGa to Marseilles France to meet

the rate quoted by another carrier serving that trade A minimum of 90 tons per

shipment 5 containers was able to be attached to the rate and an effective date of May
7 1976 was required The effective rate at that time was 5550 per ton of2240 lbs
minimum 22 tons per container as published in SeaLand Tariff 168BFMC73 Item
5940 on 22nd Revised Page 101 Attachment No 1

Through clerical ersor SeaLands pricing personnel insrucedthe tariffpublishing
officer to publish the promised rate in Item 5550 on Kraft liner board This was done 6y
telegraphic filing effective May 7 1976 on 15th Revised Page 98 Attachment No 2
The error was called to SeaLands attention by the complainant to SeaLand sales

representative by letter dated June 18 1976 Attachment No 3 The agreed rate of
SSppwas then filed telegraphically in Item 5940 to become effective 7une 28 on 23rd
Revised Page 101 Attachment No 4However the requirement for amiimum of 90
tons per shipment S containers was dropped

The shipments here involved moved immediately afterthe rate had been erroneously
published on Kraft liner board insead of Krafr wrapping paper and were assessed the

higher rate and minimum that was then in effec on wrapping papec Complainant paid
the full charges as originally billed through his freight forwarder and has claimed

against respondent for refund of the excess chazges he paid Copy of each of the bills of

lading and freight bills are enclosed as Attachment No 5

Section 18b3 ofthe Shipping Act 1916 46 USC 817 as amended by
Public Law9298 and Rule6b Special DocketAppications Rules of

Practice and Procedure 46 CFR 50292a set forth the applicable law

and regulation The pertinent portion of 18b3provides thax

The Commission may in its discretion and for good cause shown permit a

common carrier by water in foreign commerce to refund a portion of freight charges
collected from a shipper or waive the collection of a portion of the charges from a

shippe where it appears that there is an error in a tariff of a clerical oradministrative
nature or an error due to an indavertence in failing to file a new tariff and that such

cefund or waiver will not result in discrimination among shippers Provided further That

the common carrie has prior to applying to make refund filed a new taziff with the
Commission which sets forth the rate on which such refund or waiver would be

based and Application for refund or waiver must be filed with the Commission
within 180 days from the date of shipment

The clerical and administrative error recited in the subject application is of the type
within the intended scope of coverage of section 18b3of the Act and secion 50292

of the CommissionsRules of Practice and Procedure

Therefore upon consideration of the documents presented by the Applicant it is

found that
l There was an enor in a tariffof a clerical or administrative nature resulting in the

publication of the agreed rate and minimum but in the wrong tariff item

2 Such a refund of a portion of the freight charges will not result in discrimination

among shippers
3 Prior to applying for authority to refund a portion of the freight charges SeaLand

filed a new tariffwhich set forth the rate on which such refund would be based

4 The applicaionwas fled within 180 days from the date of the subject shipments

For other provisions and requirements see IBb3and 4 50292 of the Commissions Rules of Practice and

Procedure 0b CFR 50292aRc
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FEDERAL MARITIME COMMISSION

DOCKET No 77 17

SEA LAND SERVICE INC AMENDMENT TO FREIGHT ALL KINDS IN

THE U S ATLANTIdPUERTO RICO TRADE

NOTICE OF DETERMINATION NOT TO REVIEW

September 2 1977

Notice is hereby given that the Commission on August 31 1977

determined not to review the order of discontinuance of the Administra

tive Law Judge served in this proceeding August 8 1977

By the Commission

SEAL S JOSEPH C POLKING

Acting Secretary



FEDERAL MARITIME COMMISSION

No 77 17

SEA LAND SERVICE INC AMENDMENT TO FREIGHT ALLKINDS IN

THE U S ATLANTIC PuERTO Rico TRADE

August 8 1977

ORDER DISMISSING PROCEEDING

Effective May 2 1977 Sea Land Service Inc Sea Land or respond
ent proposed to amend its tariff application on the commodity Freight
All Kinds FAK for shipments from U S Atlantic coast ports to Puerto

Rico from one which required shipper loading to one applicable only
when the carrier loads By its May 19 1977 Order of Investigation and

Suspension the Commission instituted an investigation into the particular
tariff changes that would have effected the above result ie 2d revised

pages 242 and 243 and 1st revised page 285 of Sea Land s Tariff FMC F

No 34

By a Petition to Postpone Prehearing Conference filed June 16 1977

Sea Land advised the presiding Administrative Law Judge that it had

petitioned the Commission for authority to withdraw and cancel the

subject pages under investigation Special Permission Application No

414 dated June 14 1977 Special Permission Application No 414 was

granted and thereupon Sea Land filed 3d revised pages 242 and 243 and
2d revised page 285 which became effective July 5 1977 The net effect
of those revisions was to return the Freight All Kinds rate to the

status quo existing prior to the filing of the pages that were to be

subjected to investigation Thus the matters subject to investigation in
Docket No 77 17 have become moot and the relief originally sought by
the petitioning intervenors has in effect been granted in full Accordingly
on July 20 1977 the respondent filed a Motion To Dismiss the

proceeding The motion is unopposed by either the petitioning intervenors

or Hearing Counsel and moreover petitioners Martin Marietta Aluminum
and Dolphin Forwarding have filed statements agreeing that their reasons

for petitioning intervention have been rendered moot and that there is no

need to continue the proceeding
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Accordingly there being no regulatory purpose to be served in

continuing this proceeding nor any public interest to benefit from same

the Motion To Dismiss the proceeding is GRANTED

S THOMAS W REILLY
ADMINISTRATIVE LAW JUDGE
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TITLE 4 HIPPING

Chapter IV Federal Maritime Commission

SUBCHAPrER A GENERAL PROVISIONS

Part 502Rules ofPractice and Procedure

GENERAL ORDER 16 AMDT 20 DOCKET NO 77 12

September 6 1977

Designation ofParties

Federal Maritime Commission

Final Rule

Rules of Practice and Procedure are amended to

terminate the practice ofnaming persons protesting
individual changes in tariffs complainants and to

cease making them automatic parties to formal proceed
ings instituted by the Commission to investigate rate

changes in general revenue cases The amendment is

necessary to eliminate delay and confusion which
resulted from the practice The effect will be to simplify
general revenue proceedings and advise persons who

protest rate changes ofthe appropriate procedural steps
to take to protect their interests

EFFECTIVE DATE Upon publication in the Federal Register
FOR FURTHER INFORMATION CONTACT

Joseph C Pollting Acting Secretary
Federal Maritime Commission

1100 L Street N W

Washington D C 20573
202 523 5725

SUPPLEMENTARY INFORMATION
This proceeding as instituted by notice of proposed rulemaking pub

lished in the Federal Register of May 3 1977 42 F R 22383 The

purpose of the proceeding was to amend Rule 41 of the Commission s

Rules of Practice and Procedure 46 C F R 502 41 so as to discontinue
the practice of naming persons who protest proposed rate changes

AGENCY

ACTION

SUMMARY
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complainants and automatically making them parties to proceedings
instituted by the Commission to determine the lawfulness of proposed
rate changes in so called general revenue cases As the Commission

explained in the notice cited this practice frequently causes such

proceedings to suffer undue delay because such protesting persons are

usually interested in issues pertaining to the reasonableness of an

individual rate or rates rather than the central issue whether the gross
revenue which the carrier is seeking to derive from its proposed rate

changes is just and reasonable Consequently protestants usually consume

time needlessly during the proceeding while they attempt to present
evidence and arguments irrelevant to the basic issue or they often do not

appear or participate in the proceeding at all although named as parties
requiring them to be served with pleadings and evidentiary documents
often at great expense to the active parties Because such protestants are

often interested in issues extraneous to the basic issue they unduly
broaden the proceeding and might not have even qualified as interveners
under the standards prescribed by Rule 72 46 C F R 502 72 had they
petitioned for leave to intervene under that rule Nevertheless under

present practice protestants are in effect granted intervention without

having to make a showing of substantial interest in the issues in the

proceeding or representing that they will not unduly broaden the issues

Finally the practice of designating protestants as complainants has

led to confusion in the minds of such persons who have mistakenly
believed that they have qualified as persons filing complaints pursuant to

section 22 of the Shipping Act 1916 46 U S C 821 with consequent
rights and obligations The Commission therefore proposed to eliminate
confusion and unnecessary consumption of time and assist persons in

understanding their rights and obligations in general revenue proceedings
simply by discontinuing the practice ofnaming such persons complain
ants and of making them parties to general revenue proceedings auto

matically in orders instituting such proceedings Should such persons
have a substantial interest in the issues in these proceedings and make a

proper showing that they will not unduly broaden the issues they may of

course be granted leave to intervene pursuant to Rule 72 cited above

and participate as parties to the proceeding
Comments to the proposed rule were submitted by Matson Navigation

Company Matson Sea Land Service Inc Sea Land and the Military
Sealift Command MSC Matson supports the proposed rule stating that

it will help eliminate confusion and unnecessary consumption of time

and to assist persons in understanding their rights Sea Land agrees with

the objective of simplifying and streamlining procedures and assisting
persons to understand their rights but does not believe that the proposed
rules will achieve these objectives On the contrary Sea Land believes

that the rules will add uncertainty and place additional burdens on

carners

Sea Land contends that a person protesting a rate change or changes
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may merely file a protest cause an investigation and suspension of the

proposed rate changes and have nothing further to do with the proceed
ing unless he files a petition for leave to intervene Sea Land believes

that this situation may be unfair to the person with a legitimate interest in
active participation in the proceeding and furthermore unfair to the carrier
who is faced with an ongoing proceeding without the presence of the

adversary party who caused the proceeding to commence in the fIrst

place Sea Land suggests that the Commission should continue to name

protestants as parties to the proceeding so that the carrier can decide
whether to direct its attention to the substance of the protests

We believe that Sea Land s comments lack merit Even SeaLand

admits that i n many if not most such instances statements of

persons protesting rate changes do not meet the requirements of the
Commission s rules and the senders frequently have no intention of

participating in an official investigation proceeding Sea Land even

agrees that generally speaking senders of such statements if called

upon will add little or nothing to the development of a factual record

upon which a proper decision could be made Furthermore Sea Land

appears to be under the mistaken impression that protestants must be

participants in Commission investigations so that the carrier can protect
its interests Sea Land also incorrectly believes that failure to name

protestants parties at the outset of the proceeding is tantamount to their

being arbitrarily dismissed in advance
The decision to institute an investigation is made by the Commission

on the basis of information submitted by the carriers protesting persons

and other information available to the Commission and not because

protesting persons mayor may not intend to take an active role in the

proceeding If protesting persons decide not to participate actively as

even Sea Land admits happens frequently this does not mean that the
carrier suffers some kind of prejudice By law a carrier has the burden of

proving the justness and reasonableness of its proposed rate changes
Section 3 Intercoastal Shipping Act 1933 46 U S C 845 Commonealth

of Puerto Rico v Federal Maritime Commission 468 F 2d 872 D C

Cir 1972 The failure to name as aparty someone who had filed a

protest before the proceeding as instituted does not change the carrier s

burden nor should it prejudice the carrier if the protestant has so little
interest in the proceeding that he does not even bother to seek to

intervene thereby presenting no evidence or arguments on the record
against the carriers interests Should the carrier for whatever reason need
to examine the position of such Ilt1 absentee protestant the carrier is not

without means to obtain information from such a person by means ofthe
Commission s deposition and subpena processes Nor does the protestant
suffer from arbitrary dismissal if he is not automatically named a party to

the proceeding because as mentioned above if sufficiently interested
such person can seek to become an active party by filing a petition for

leave to intervene as provided by Rule 72
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MSC opposes adoption of the proposed rule change MSC does not

believe that protestants are confused by being designated complainants
in orders instituting proceedings but has no objection to another appella
tion for such persons However MSC does object to the view expressed
by the Commission that general revenue cases are only concerned with
carriers needs for increased revenue and that other matters raised by
protestants are not appropriate for investigation MSC contends that a

carrier s revenue needs cannot be examined in a vacuum and that

changes in the level ofparticular rates will have an effect on the quantity
of cargo that will move depending upon various demand factors and
therefore consideration of particular rate levels must be considered by
carriers and the Commission in evaluating the reasonableness of the
carrier s requests for increased revenue and the effect on the carrier s

ultimate rate of return Furthermore MSC contends that a carrier might
incorrectly evaluate the effect of increases on particular rates with the
result that individual rates or groups of rates might be unjust or

unreasonable These matters should be included in any general revenue

investigation according to MSC Additional matters that bear considera
tion in general revenue investigations are the questions whether in the

age of containerization and uniform costs rate levels on commodities
should be more uniform and whether tariffs should reduce the number of
individual rates published

Finally MSC argues that there are two disadvantages which would
result ifprotesting persons were compelled to file formal complaints under
section 22 of the Act First this would create multiple proceedings with

probable consolidation and increased costs ofadditional pleadings
Second the burden of proof would shift from the carrier to the

complainant contrary to the Congressional intent expressed in section 3
ofthe 1933 Act cited above

The comments submitted by MSC are not without some merit but do
not withstand careful analysis Contrary to MSCs beliefs confusion has
in fact arisen in the minds ofparties named as complainants who have
confused their status as protestants with actual complainants filing under
section 22 of the Act InMatson Navigation CompanyGeneral Rate
Increase in the Hawiian Trade Docket Nos 7322 etc Initial Decision

February 22 1977 fourteen protestants were named as complainants
yet only one such complainant fully participated in the proceeding
Docket No 73 22 Id pp 3 4 Furthermore in Docket No 73 22
Sub No 1 a protesting shipper named as complainant in the

Commission s Order of Investigation did indeed argue that it had been
transformed into a section 22 complainant and was entitled to seek

reparation although it had never filed a formal complaint under that law
Id pp 26 27 The presiding judge called attention to the confusion

arising out of the present practice Id pp 3 4 footnote 10 1

I Significantly despite MSC s argument that the term complainant is appropriate because section 3 of the
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MSC s contention that the proposed rule change would eliminate all
considenitionof evidence pertaining to individual commodity rates and
movements is unfounded The proposed nile change is designed to

facilitate general revenue investigations by concentrating on the essential
issue to be determined that is the reasonableness of the carrier s

expected gross revenue and to avoid excursions into essentially different
issues pertainil18 to the reasonableness ofa particular rate or rates This
is not to say as MSC seems to fear that evidence concerning effect on

the movemeltt of particular rates has no relevance in determining the

general revenue issue Of course in any general revenue case the carrier

attempts to predict volume ofmovemertt lind the revenue to be expected
following rate changes Any such prediction or evaluation may obviouSly
be affected by changes in volume of movement of particUllir commodities
and if the commodities are major moving items which are affected by
elastic demand factors the carrier s predictions may be subject to

significlUltrevisions The proposed nile changes do not preclude consid
eration of se factors as MSC seemS to fear 2 However the question
of reasonableness of a particlllar rate is still an essentially different issue
which shoiJld be litigated in consi4eration of transportation factors sllch
as cost of service value of service etc which focus upon the particular
commodity in question 3 All to frequently however shippers interested
in obtainil1i a determination that a particular commodity rate or rates are

unjust or lmreasonable engage in the futile endeavor of contesting
evid ru epirtainitig to the carrier s need for increased overall revenue

Intetcoaatal Sbippin Act 1933ule8the term llcomp1a1nt there II independent evldence that the ule of that term in

the statute b 1l0 special importance In a recent repQltil IUed by the Houlo Committee on Merchant Marland

Fisheries on ablUamendina seedon 3 H R 6503 he Commi tee draft would replace tht term complaint with the

word protest as aroutloe chaftp See RePort No 9s474 95tb Conar1st ae June 30 1977 pp 14 15

Indeed tbe Commission in 8Cveral recent orden of investlaatioo haa made clear that althouah the basic llllle in
a aeneral revenueproceodina stnI con emsthe re8l0nablene s of tbe carrier s arcss revenueto be derived from the

proposed rate cha aes evldenc u to theeffe t of t proposed chanon mQvement of any particular
commodity or comgt itiOl vo 1 be cODlid rcdrelevant to this bale tssue and may be used to determine what overall
revenue in fact wiUboderived See Docket No 77 27 Trailer Marlne Transport CorporationGenerallncfeast
in lates Order of InvOltipdon and Suspension June 30 1977 Doeket No 77 28 Glllf Caribbean Marine Until

Inc Generallncrease In Ratei Order of InvestJaation and Suspension June 30 1971 Docket No 77 30 Puerto
Rico MarltlmBShipping A uthotttyGeneNU Increase In Rates Order of InveatiptIon July 7 1977

J The C ssion other reaulatory end and tile courtL have eCQanlzed thatthe il8 es in a eneral revenue

case are eJ8e daUY different from tho eIn specific commodity cases See Alcoa Steamship Co
Inc Generat

Increase In Rate in tlreAtlantic Gull PuertoRico Trtidl 9 F M C 220 22 1966 Matson Navigation Company
Rate Straclare 3 U S M C 82 87l18 Ill66 Wool Rates fram Bastan ta Phllad lphla I U S S B 20 21 l92In

commentinJ upon adecision of the Intentate Commerce Commission ostablishlna the distinction between the two

types of C I one courtstated

In 190 foatnotO mitteclj the C ommi8 ioD pointed oul th difference between ueh arato i e for carriaae of a

sinal commodity and an entire system of rates It said the luestion whethor tho reveoue yielded by all the r os ii a

fairreturn has UDDly a very remote if any pracdoal bearinr 00 tho rOuOnablenos8 of a rate on a sinale articlr of

trame On the other hand itaaidt tbo reuonablon s of a finaJ rate depe d upon the value volume and ther
characteristics affectlna the transportation ofthep cUlar commodity That decision of the Commissionas affirmed

by thoSupreme Court footnot omitted So far as we can alcertaJn that rule is well established law Chicago
Baard afTrad v nlted St 223 F 2d 348 3 Io D C Cir 19

For asimilar discllIion lee Locklitl cfIomlc8 of Transpprtadon lrwin Inc 7thcd 1972 Chapter 18 pp 421
22 citina aroona oth r cases InterstateCommerce Commlsslon v Union PacJj7c R R Co 222 U S 541 549

1912 See also Docket No7 3 Matson Navigation CompGfIYProposed Rate Increans In the United States

Pacific Coast Hawaii Domestic Offshore Trade Denial of Appeal May 13 1977 wherewe recently confirmed this

principle and the orders of loveatilation served in Dockets Nos 77 27 77 28 and 77 30 cited in the previous
footnote
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armed with little more than evidence concerning anticipated effects on

movements of their particular commodities
As the Commission remarked in our previous notice these efforts

usually consume time needlessly and are essentially irrelevant in a

general revenue case The answer to this problem is to avoid the wasteful
practice of litigating issues in wrong proceedings The proposed rule
would require protestants to file their own complaints or under the

proper circumstances petition the Commission to institute investigations
concerning a particular rate or rates In either event the resulting
proceeding would concentrate on the proper issue to be determined and
the parties would proceed to develop truly relevant evidence pertaining to
revenue transportation and ratemaking factors relating to the specific
rate in question Similarly this would also apply to shippers who wish to

litigate issues concerning revision of tariff rate structures or reduction in
the number ofpublished rates

After consideration of all of the comments the Commission remains
convinced that the present practice in question has caused delay and
confusion in the conduct of general revenue proceedings and that the
amendments will benefit all parties in obtaining quicker decisions in such
proceedings as well as shippers or other protesting persons in more

effectively protecting their interests
Therefore pursuant to section 4 of the Administrative Procedure Act

5 D S C 553 sections 22 and 43 of the Shipping Act 1916 46 D S C
821 841a and section 3 of the Intercoastal Shipping Act 1933 46
D S C 845 Part 502 of Title 46 Code of Federal Regulations is
amended as set forth below

1 Section 50241 is amended by deleting the following words from the
second sentence

andor 502 67 Rule 5 g

Effective Date Inasmuch as the expeditious adoption of this rule

change is desirable and the change is procedural in nature it shall be
effective upon publication in the Federal Register and shall be applicable
to all future proceedings

By the Commission

SEAL S JOSEPH C POLKING

Acting Secretary
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 382 1

ALLIED CHEMICAL S A

v

FARRELL LINES INC

NOTICE OF DETERMINATION NOT TO REVIEW

September 6 1977

Notice is hereby given that the Commission on September 6 1977

determined not to review the decision of the Settlement Officer in this

proceeding served August 26 1977

By the Commission

SEAL S JOSEPH C POLKINO

Acting Secretary
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 382 1

ALLIED CHEMICAL S A

v

FARRELL LINES LTD

Reparation Denied

DECISION OF WALDO R PUTNAM SETILEMENT OFFICER 1

By complaint filed December 30 1976 Allied Chemical S A com

plainant aIIeges that Farrell Lines Ltd carrier assessed incorrect freight
charges on three separate shipments of yam carpet synthetic resulting
in combined overcharges of 1 592 34 While a violation of the Shipping
Act 1916 is not alleged it is presumed to be section 18 b 3 which

prohibits the assessment of freight charges in excess of those lawfully
applicable at the time of the shipment

According to the complainant the carrier on January 3 1975 issued

prepaid biII of lading No 607 to cover a house to house shipment on the
Austral Endurance of 1 Container Said to contain Carpet Yarn

weighing 13 460 pounds and measuring 883 cubic feet from Norfolk

Virginia to Melbourne Australia For this service the carrier assessed
and complainant paid charges in the amount of 3 070 63 based upon a

rate of 143 m t plus a seven percent currency surcharge less a 13 ton

house to house container allowance
Further on January 27 1975 the carrier issued its prepaid bills of

lading Nos 601 and 602 to cover two house to house shipments on the
Austral Envoy ofthree 3 containers of Carpet Yarn from Charleston
South Carolina to Melbourne Australia The shipment in the single
container on B L No 601 weighed 24 328 pounds and measured 1 867
cubic feet The shipment in the two containers on B L No 602 weighed
48 374 pounds and measured 3 734 cubic feet For its services the carrier
billed and complainant paid charges of 6 502 93 on B L 601 and

13 005 85 on B L 602 based upon a rate of 143 m t plus a seven

percent currency surcharge less 13 ton house to house aIIowance

I Both parties having consented to the informal procedure of Rule 19 46 CFR 502 301 304 as amended this

decision will be final unless the Commission elects to review it within 15 days from the dateof service thereof
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The complainant contends that at the time these shipments were made
the carrier s tariff2 provided a contract rate of 134 per ton weight or

measure for Yarn Carpet Synthetic Said rate is shown in Item 3238
4th Revised Page 306 of said tariff Complainant was at the time of these

shipments adual rate contract signator
On the basis ofthe 134 effective rate shown above complainant

seeks overcharges in the amount of 1 592 34 asfollows 3

BIL No 60 1 867 cubic feet 46 675 @ 134

Less HHallowance @ 13
CRA @seven percent

6 254 45
606 78
395 34

Total
Paid 13 005 85 Should be 12 086 02 Overpaid 9 9 83

BIL No 607 883 cubic feet 22 075 @ 134
Less HlH allowance @ 13
CRA @seven percent

6 043 01

12 508 90
1 213 55

790 67

12 086 02

2 958 05
286 98
186 97

Total
Paid 6 502 93 Should be 6 043 01 Overpaid 459 92

BIL No 602 3 734 cubic feet 93 35 @ 134

Less HlH allowance @ 13
CRA @seven percent

Total 2 858 04

Paid 3 070 63 Should be 2 858 04 Overpaid 2 2 59

In support of its allegations the complainant supplied copies of the

rated bills oflading and states as allows
This is a case in which the carrier applied the wrong rate to shipments

of carpet yarn While we are not certain we believe that thecarrier

applied the 128 rate shown in Item 3238of its tariff plus a 15 bunker

surcharge for a total of 143 per measurement ton That rate became

effective December 13 1974 on 3rdRevised Page 306 However 4th

Revised Page 306 canceled 3rd Revised Page 306 on October 6 1974 and

provided a rate of 134 including the bunker surcharge We note that the
rates in Items 3230 3234 3235 and 1236 when republished on 4th

Revised Page 306 were each increased 15 to reflect incorporation of the
15 bunker surcharge

There are no other questions that require Commission consideration

The commodity is plainly described on the carrier s bill of lading as

Carpet Yarn The shipper is an internationally known manufacturer of

chemicals synthetics and synthetic fibers and yarns The tariff provides a

specific rate for Carpet Yarn Synthetic and that description was

apparently used by the carrier to compute its freight Charges But

apparently it overlooked the change in 4th Revised Page 306 whiCh

effectively reduced the rate from 143 to 134 per measurement ton

u S Atlantic OuWAualrallN w Z aland Conf renc Frelabt Tariff No 3 FMC No 12

The 13 ton houseta hoUIe M1H allowance 11 pf9vided in auto 310 of respondent s tarift The seven percent

currency rea11anment acijustment eRA is shown on 5th Revised P8le 27 of thetarift
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On that basis the complainant which paid the freight charges is

obviously entitled to the reparation claimed in the total sum of I 59234
In response to the served complaint the carrier states as follows

The Governing tariff U S Atlantic and GuWAustraliaNew Zealand
Conference Freight TariffNo 3 FMC No 12 Third Revised Page No
306 which lists the rate of 128 00 W M plus an additional 15 00 per ton
which was incorporated into the tariff base rate in accordance with the
Temporary Supplement issued by the aforementioned Conference with an
effective date of October 6 1974 This point is expanded upon in the
attached letter provided to us by the Vice Chairman of the U S Atlantic

GuWAustraliaNew Zealand Conference and we believe this reaction
regarding the actual Conference tariff filings properly clarifies the question
at hand

We conclude that proper freight charges were collected for the
carriage of these three consignments in accordance with the tariffs on file
with the Federal Maritime Commission

Due to the complexity of the situation pertinent portions of the
attached letter from the Conference Vice Chainnan are quoted below 4

Firstly we would state that it is our opinion that the rates assessed by
Farrell Lines were correct The Tariff rate at the time of shipment should
have been 143 00 W M

To give you some background as to the confusion resulting from the
changes in this rate we would point out the following information This
Conference issued a temporary supplement advising the shipping public
that our bunker surcharge of 15 00 per ton was to be incorporated into
the Tariff base rate Since the rate for Carpet Yam Synthetic was 128 00
the proper rate to be assessed should have been 143 00 W M However
since it was a complete Tariff revision the printed Tariff pages were not
mailed to the Federal Maritime Commission until February 13 1975 This
would be your fourth page No 306 showing an all inclusive rate of

134 00 for Synthetic Carpet Yarn Since Farrell Lines did not have the
pages in hand prior to February 13 1975 and were operating on the basis
of the temporary supplement which was quite clear in stating that the
Tariff rate should be increased by 15 00 per ton there was no reason and
the shipper well knew it that any lower rate should have been assessed

Third revised Page No 306 dated December 13 1974 shows a rate of
128 00 W M This revision was issued since this Conference reduced the

rate for the shipper by adding the current notation for shipments moving
in 4O foot containers As the page showing a bunker surcharge had not
been printed yet this page received the next revisiDn number as 3rd
Revised Page No 306 and which was accepted by the Federal Maritime
Commission Subsequently when tariff page 4th Revised No 306 was

issued showing an effective date ofOctober 6 1974 a typographical error

was made in the rate which showed that it was 134 00 W M instead of

4 Underscoring supplied
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143 00 W M which would have been the inclusion of the full bunker
surcharge

By the time this error was brought forth to us enough time had
elapsed so that this Conference could not advise theCommissiQn of a

typographical error and change the rate to 143 00 as this would have
been an unfair increase to the shipper What did happen was that due to
a typographical error the shipper received in fact a 9 00 per ton reduction
which the Member Lines of this Conference let stand due to the time
lapse involved in filing corrections for typographical errors

This Conference takes the PQsitionthat the Tarift Page 4th Revised
No 306 tiled with the Federal Maritime Commission on February 13

1975 is the correct rate to be assessed due to ourerror from that time on

Prior to that the rate should have been 143 00 that is to say from October
6 until February 12 1975

Temporary filings are permitted under 46 CFR 536 6 cGeneral Order
13 They have the force of law to the same extent as pennlIlent filinss
i e the matter contained therein and in effect at the time the cargo
moves is the only m ter which may be applied against such cargo
Accordingly once a temporary filinais accepted by the Commission the

filins is valid and bindins between shipper and carrier even if
subsequently found to violate provisions of the Shipping Act or the
Commission s Rules it is not voidab initio s

In the instant case it appears the carrier transposed the numbers on
the permanent tiling resulting in an inadvertent rate reduction which
granted should have been rejected by the stafI owever at best the
rate reduction couId not have been put into effect earlier than the day
it was received by the Commission 6 Further Rule 30f the Conference
tariff Effective Dates provides that the date of delivery of the goods to
the ocean carrier on dock or alongside on lighter governs the rate to be
applied unless specifically provided The rule further specifies that
decreases will be effective as published while increases require 30 and 90
days filing notice as applicable

Based upon the state of the tariff on January 3 and 27 1975 and
consistent with the foregoing it is my opinion that the cargo at issue as
properly freighted at a rate of 143 00 weightmeasure It is not subject to
adjustment based upon a filing received after the time of shipment simply
because the filins submission differs from the prior quotation In instances
here a permanent filing fails to accurately reflect a temporary f1ling the
permanent tiling is rejected If however the error is not detected and the
filing rejected at the time of receipt this failllre obviously cannot negate
the statutory reqwiement which requires the application of those rates

See Docket No 7664Stiues Steamship Company Far East USA Household Goods TtJrlfNo 2 FMCJ
Report and Orde carved May 18 1917

General Order 13 Section 536 6 a 3 reprdina retroactive effective date slates Amendments whiGh providefor
chanaes h rates cbarBes rules reaulatioDs orother provisions reBultina In adecrease In cost to the shipper or

amendments which result In no chaIlle In cost to the shipper may become effective upon the publication and fillnJ
with the Commission
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specified in the carrier s tariff on file with the Commission and duly
published and in effect at the time 7 To deny this logic would have the
effect of opening the door to retroactive rate application which section
18b of the Act expressly prohibits Not only would overcharges by the
carriers be subject to adjustment through freight refund to the shipper
but the inadvertant filing of higher rates than those provided in the
temporary filing would require the carrier to collect an additional freight
assessment from the shipper

Since a retroactive rate application is prohibited in instances where a

retained permanent tariffpage differs from a temporary filing the
question arises as to the applicability of any new or different rate
contained in the permanent filing It is my view that on and after the date
of receipt of the permanent tariff page any erroneously printed rate
becomes the lawful rate which must then be applied The rate may not

necessarily be the legal rate 8 however and if the quotation violates any
part of the statute relief may be sought by the shipper As a case in
point had the rate error on the 4th Revised Page 305 permanent page
resulted in an increase over the temporary filing a shipper could have
sought redress for failure of the carrier to observe statutory filing notice
as to rate increases

The record in this proceeding does not disclose any violations of the
Commission s statutes and accordingly

IT IS ORDERED That Allied Chemicals petition for reparation be
and it is hereby denied

8 WALDO R PuTNAM

Settlement Officer

1 Neither mistake inadvertence contrary intention of the parties hardship nor principles of equity permita

deviation from the rates rules and regulations in the carrier s filed tariff Kraft Foods v Moore McCormack Lines
17 F M C 320 323fo 4 1974 Louisville Nashville Ry v Maxwell 237 U S 94 1915 Union Carbide Inter
America v Venezuelan line 17 F M C 181 182 1973 See Initial Decision in Docket No 77 2 Sun Company
Incorporated v Lykes Bros Steamship Company Incorporated served June 16 1977

8 See 46 CFR section 531l3 d
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FEDERAL MARITIME COMMISSION

DOCKET No 77 20

IN RE AGREEMENT No 86004

NOTICE OF DETERMINATION NOT TO REVIEW

September 12 1977

Notice is hereby given that the Commission on September 12 1977

determined not to review the order of discontinuance served by the
Administrative Law Judge in this proceeding August 19 1977

By the Commission

SEAL S JOSEPH C POLKING
Acting Secretary
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FEDERAL MARITIME COMMISSION

No 77 20

IN RE AGREEMENT No 86

August 9 1977

ORDER DISMISSING PROCEEDING

The Commission instituted this proceeding to determine whether

Agreement No 86004 should be approved disapproved or modified as

measured against the standards of section 15 of the Shipping Act 1916
46 V S C 814 The investigation was to consider Agreement No 8600
4 a proposed modification of basic Agreement 8600 concerning agency

arrangements and participation at inter conference meetings
On July 29 1977 the proponents of the agreement the members of the

Trans Pacific Freight Conference of Japan Korea and the Japan Korea
Atlantic and Gulf Freight Conference agreed to withdraw Agreement No
86 and they have notified the Federal Maritime Commission s Acting
Secretary of this action On August 2 1977 they moved to dismiss this

proceeding Hearing Counsel supports the motion to dismiss
The motion being unopposed and there being no regulatory purpose to

be served in continuing the proceeding the proponents motion to dismiss
is GRANTED

S THOMAS W REILLY
ADMINISTRATIVE LAW JUDGE
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FEDERAL MARITIME COMMISSION

DocKET No 75 3

CHEVRON CHEMICAL COMPANY

v

MITSUI O S K LINES LTD

ORDER AFFIRMING ADOPTION OF INITIAL DECISION

September 14 1977

By petition ftled May 6 1977 Complainant asks the Commission to

reconsider its adoption of the Initial Decision in this proceeding
Complainant contends that the Order of Adoption fails to consider

certain arguments Complainant raised on exceptions specifically its

objections to the Presiding Officer s comments concerning 1 the filing of
small claims 1 2 the role of professional auditors and 3 the need to

consider the chemical composition of a compound for classification

purposes Complainant recognizes that these comments were obiter
dicta but suggests they may have been nevertheless the basis for the

Presiding Officer s decision and even the Comnsion s adoption thereof
The Presiding Officer s comments on the manner in which the parties

conducted this proceeding and on the role ofprofessional freight auditors

merely reflected the Presiding Officer s thinking on these matters

Characterized as a small digression they did not purport to be legal
arguments or conclusions and did not therefore necessitate any discussion
With respect to the classification of chemical compounds the order of

Adoption clearly states that our prior decisions do not require that a

chemical compound be reduced to its components for classification

purposes The proper description and classification of a product may

depend on various factors which must be determined in each particular
case

Complainant also contends that our holding on the merits i e that

1 We do not read the Initial Decision as implying that ashipper should refrain from filing freiaht overcharge claims
The footnote reference to Rules 92 and 311 in the Initial Decision was not intended to sUlJlest as Complainant
apparently believes that all overcharae claims can be disposed of under the procedures set forth in these rules but

appears rather as an illustration of other procedures available to an alarieved shipper seeking relief from

overpayment of freight charaes Rule 92 applies when due to an aUeaed error in the tariff the carrier charaes a rate

higher than would be othetwise applicable Rule 311 provides an informal procedure for the settlement of claims not

exceeding 5000
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OLOA 229 was properly classified as a lubricating oil additive rather
than as a detergent is erroneous The Presiding Officer determined
after a fUll hearing that Respondent had properly classified the two

shipments We reached the same conclusion upon a review of the entire
record Complainant has brought no new matter to our attention which
would cause us to alter that conclusion

Nor is Complainants reliance on Union Pac R Co v United States
93 F Supp 617 Ct Cl 1950 appropriate here In Union Pac the court

rejected the railroads contention that a shipment of napalm for which
there was no specific commodity listing in the railroad s tariff should
have been rated under the Chemicals noibn not otherwise identified by
name classification rather than as soap powder which carried a

lower rate at the time The court reasoned that

any fairness which might exist in the application of the Chemicals noibn rate to any
particular shipment would be purely coincidental That would be the reason for avoiding
the application of that classification if another fairly applicable one is available at 617

The court then took notice of the fact that napalm was made by the same

chemical process as soap bars or soap powder down to the last stage
when aluminate sulphate is added and accordingly determined that the

commodity shipped was properly classified as soap powder In so

doing the court explained that

To the man on the street the housewife the grocery clerk Napalm is not a soap
But to chemistry which devises these combinations and to industry which uses them

these commodities are soap And it is in the industry and not the housewife or

the man on the street which is concerned with freight classifications and rates at
618

The Union Pac case can be clearly distinguished from the one before
us Here we are not confronted with a generic classification such as

Chemicals noibn but with two specific commodity descriptions one of
which lubricating oil additive has been found both by the Presiding
Officer and the Commission to more accurately describe the product than
the description detergent urged by the Complainant 2 Such a finding is
based not on the concept of what the man in the street the housewife
the grocery clerk may have of a detergent but rather on the basis is of
the manufacturer s own literature and description of the product and the

testimony ofan expert witness Chevron failed to refute this testimony by
an expert witness of its on choosing or indeed to offer any expert
evidence whatsoever According to the holding in the Pac R Co case

cited by Complainant once it is found that among two or more

classifications one of them fits the product better than the other
that one will be applied That is the finding made here and the principle
followed

Complainants objections to the consideration given to the description
1 Aswe noted in our Adoption of Initial Decision

Chevron s own Data Productsheet and other evidence introduced by it do not indicate that detergency is the sole

oreven the primary function of OLOA 229
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in the export declaration are unfounded in light of the Commission s well

established policy of considering any type of evidence by which ashippjr
may show the true nature of his Cargo See e g Ocean Freight
Consultants v Royal Netherlands Steamship Company 3 Abbott Labo

ratories v Alcoa Steamship Company 4

One final matter raised by Complainant in its Petition requires
discussion Noting that the Commission dismissed the complaint even

though the Presiding Officer had awarded reparation in the amount of

92 99 Complainant is certain that this was an unintentional oversight

requiring some form ofcorrection Complainant sconcem is unwarranted

The Order ofAdoption clearly states that the Initial Decision is adopted
in its entirety This of necessity includes the award of reparation which

rested on a finding that freight charges on one of the shipments reflected

a rate increase not in effect at the time of shipment aground for relief
not stated in the complaint However to dispel any misunderstanding we

hereby affirm the Presiding Officer s award of reparation in the amount of

92 99 To the extent the complaint claimed reparation on the ground of

misdescription and misciassitlcation of the cargo our holding here called

for its dismissal For reasons stated above therefore

IT IS ORDERED that our Adoption of Initial Decision served in this

proceeding April 13 1977 is affirmed

By the Commission
Vice Chairman Clarence Morse dissenting We have here another

typical situation where for a reparation suit Commission decisions compel
a determination of the true nature of a shipment irrespective of any tariff

rules and regulations having reference to claims for reparations
Where two tariff descriptions could fairly apply to agivenshipment

the shipper is entitled to the benefit of the description producma the lesser

rate Here Respondent s expert agreed that OLQA 229 described in

the shipper s Product Data Sheet as a highly alkaline detergent is a

highly alkaline detergent as one function of this material Tr 7 albeit
in his opinion OLOA 229 isprimarily an additive and secondarily an

additive which as only one of its functions provides detergepcy
The shipment was rated asa Lube Oil Additive NOS The

alternative tariff description for which Complainant contends is Deter

gents Liquid or Dry Non hazardous N O S

Obviously all detergents when added to another substance can be said
to be an additive but it cannot be said that all additives are

detergents 5 Hence when the shipper s Product Data Sheet Attach
ment 5 to Complaint describes the goods as

DESCRIPTION HIGHLY ALKALINE DETERGENT a calcium alkyl

phenate lubricating oil additive

3 FMC Docket No 7239 Commission Report served January 30 1975 14 SRR 1485 1975
4 Informal Docket 3211 Commission Order on Review served April 8 1975 14 SRR 1652 1975
S additives is the broader term and deteraont is a narrowerterm V Horak Tr 22
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APPLICATION OLOA 229 is an economical source of very high levels of

alkalinity plus good detergency for marine cylinder lubricat

ing oils This additive exhibits the superior antifoaming and
solubility properties required for severe paraffinic base
stocks OLOA 229 is also used with other detergent and
inhibitor additives in engine oils It provides base for
neutralizing corrosive acids and excellent detergency for
upper ring belt deposit control under the high operating
temperatures encountered in supercharged diesel engines

it is clear that it names or describes the product OLOA 229 a detergent
albeit a highly alkaline detergent 6 Further who is better qualified to

declare the nature of a product and its intended use than the seller

manufacturer It is the industry not the housewife or man on the street

or a professor of chemistry no matter how brilliant a man he may be

which is concerned with freight classification and rates Union Pacific
RR v US supra And industry the manufacturer calls it a detergent
Hence it fairly can be said that both tariff commodity descriptions

Detergents Liquid or Dry Nonhazardous N O S and Lube Oil

Additive NOS are applicable although to me the greater emphasis is

upon the word detergent and where such tariff imprecision occurs the

tariff description bearing the lesser rate should apply
Iwould award reparations based on the above analysis

SEAL S JOSEPH C POLKING

Acting Secretary

6 Theword alkaline is an adjective not a noun and means having the properties of an alkali or ofresembling

an alkali 01 containing an alkali Webster s New World Dictionary of the American Language College Edition

1968
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INFORMAL DoCKET No 377 1

PAN AMERICAN HEALTH ORGANIZATION

v

ATLANTIC LINES LTD

June 2 977

Reparation Awarded

DECISION OF WALDO R PUTNAM SETILEMENT OFFICERI

By complaint filed December 16 1976 Pan American Health Organi
zation complainant alleges that Atlantic Lines Ltd carrier assessed
incorrect freight charges on two separate shipments of Malathion 50

percent Wettable Powder resulting in combined overcharges of

1176 13 While a violation of the Shipping Act 1916 is not alleged it is

presumed to be section 18b 3 which prohibits the assessment of freight
charges in excess of those lawfully applicable at the time of the shipment

The carrier denied the claim solely on the basis of Item 105 of tariff2
which prohibits the payment of overcharge claims not presented to the
carrier within six months after the date of the shipment

According to the complainant the carrier on December 23 1974 issued
its bill of lading No 13 MV Atlantic Pearl to cover a prepaid shipment
described thereon as 130 Drums Malathion 50 percent Wettable
Powder weighing 14 430 pounds and measuring 788 cubic feet from
New York to Georgetown Guyana Total charges of 2 830 50 were

assessed based upon a class rate of 13100 W M plus certain surcharges
and ancillary charges the rate published for Insecticides N O S in the
carrier s tariff see Footnote 2 3

The complainant contends that Malathion is actually an agricultural
insecticide for which a specific Class 9 rate of 82 50 W M is published in
the carrier s tariff 4

I Both parties having COnsented to the informal procedure of Rule 19 46 CFR 502 301 304 as amended this
decision will be final unless the Commission elects to review it within 15 days from the date of service thereof

2 Leeaard and Windward Islands Guianas Conference Freight Tariff FMC No 1

3th d 13th Revised Pase 53 Class No 24 9th Revised Page 38
4 Ibid 13th Revised Page 53 Class No 9 9thRevised Paae 38
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Based upon the above the complainant states that the shipment should
have been rated as follows

788 cubic feet 19 7 tons x 82 50
Other charges as billed

Total

1625 25

249 80

1 875 05

and seeks reparation in the amount of 95545 2 83050 less 1 875 05
On February 12 1975 a similar prepaid shipment was made under biII

of lading 8 from New York to Grenada B W 1 The cargo was described
on the B L as 30 Drums Malathion 50 percent Wettable Powder
weighing 3 330 pounds and measuring 182 cubic feet Total charges for
this shipment based upon an Insecticide N O S class rate of 142 00
W M plus a charge for receiving storage and delivery R S and D were
668 85 see Footnote 3

The claimant contends that the shipment should have been rated Class
9 and agricultural insecticides at a rate of 93 50 W M Port Group 3 b 5

Based upon the above the complainant states that the shipment should
have been rated as follows

182 cubic feet 4 55 tons x 93 50
R S D as billed

Total

42542

22 75

448 17

and seeks reparation in the amount of 220 68 668 85 less 448 17
In support of its claims for reparation the complainant supplied copies

of the pertinent bills of lading carrier freight bills and freight forwarder
bills to the complainant showing the amounts paid as ocean freight and

copies of the shipper s invoices showing the cargo to be Malathion and
indicating t at it was purchased by the complainant from AGRI 6

The complainant also submitted a copy of Page 538 of the Condensed
Chemical Dictionary Eighth Edition which identifies Malathion as a

generic name for a chemical or chemicals whose only use appears to be
that of an insecticide In addition the complainant furnished a copy ofa

label allegedly obtained from the Environmental Protection Agency 7 This
label is for a commodity with the tradename Cythion 50 W which is
identified as a 50 percent Wettable Powder containing Cythion insecticide

The Premium Grade Malathion The primary use of this product
appears to be that ofan agricultural insecticide and users of the product
are referred to the State Agricultural Experiment Station for exact

timing and spacing of sprays in their particular areas

In response to the served complaint the carrier I admits that the
claims were denied in accordance with the provisions of its tariff which

See Footnote 4 also 14th Revised Page 37 Port Group 3 b
8

The complainant advises that AGRI identifies the Agricultural Division of Cyanamid International Sales
Corporation each invoice bears the notation sold by AGRI

1 The label contains a perforated imprint EPA PR a E P A Reg No 802424AA and a stamp indicating that
it was accepted March 7 1974
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I
1
i

prohibit the adjustment of freight charges unless a claim is submitted in

writing within six months of the date of the shipment Item 105 2

denies that the complainant was overcharged 3 alleges that it had no

knowledge or information as to the nature ofMalathion 4 asserts that it

was the duty of the shipper to inform the carrier of the nature of the

cargo 5 states its opinion that the N O S charges were properly
applied and 6 requests that the complaint be dismissed

While not used as a defense by the carrier the conference tariff

contains other applicable rules which must be taken into consideration
For example
lItem lOS in addition to the six month rule prohibits payment of

claims based upon alleged error in description after the cargo leaves the

carrier s possession and
2 Item 2h states that whenever this tariff provides different rates on

a commodity dependent upon type or kind and adequate description is

not shown in the bill of lading it will be assumed thatit is of a type or

kind subject to the highest of the rates provided on the commodity and

freight will be assessed accordingly
There is no question that the carrier was correct in denying the claims

under its tariff and in fact was required to The claims were not diled
within the time limits specified in the tariff and the generic commodity
description used by the shipper did not conform with the tariff descrip
tions dictating the assessment of the higher rates due to inadequate
commodity descriptions on the bills of lading

Concerning the published tariff time limits for filing claims the

Commission in Informal Docket No 115 1 Colgate Palmolive Company
v United Fruit Company reiterated what it speciticallystatedin Proposed
Rules Time Limit on Filing Overcharge Claims 12F MA 298 308

1969 that

8 once a claim has finally been denied by a carrier the shipper may still seek and

in a proper case recover reparation before the Commi sion at any time within 2 yeanof
the alleged illiury and this is true whether the claim has been denied on the merits oron

the basis of a time limitation rule

Further in Informal Docket No 2941 prudential Grace Lines Inc v

P P G Industries Inc served February L 1973 it was held that the
filing of a timely complaint has effectively eliminated the tariff

technicality under with the claimoriginally wasdenied Accordingly
the question ofacomplainants right of relief from the so called six month
rule has been laid to rest and requires no further comment

In considering the imposed time limits and conditions for filing claims

alleging error in cargo descriptions the Commission has established and

consistently held that the determining factor is what the complainant can

prove based upon all the evidence as to what was actually shipped
Informal Docket No 2561 Union Carbide InterAmerican v Venezue

lan Line Order on Review of Initial Decision November 12 1973

Western Publishing Co Inc v Hapag Lloyd A G 13 SRR 16 1972
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Where the shipment has left the custQdy Qf the carrier hQwever and the
carrier is thereby prevented from personally verifying the complainants
cQntentiQns the CQmmissiQn has held that the cQmplainant has a heavy
burden Qf prQQf and must set fQrth sufficient facts to indicate with
reasQnable certainty and definiteness the validity Qf the claim Western

Publishing Co Inc v Hapag Lloyd A G cited abQve Johnson
Johnson International v Venezuelan Lines 13 SRR 536 1973 United
States v Farrell Lines Inc 13 SRR 199 202 1973 Colgate Palmolive
Peet Co v United Fruit Co II SRR 979 981 1970 ObviQusly the

doctrine Qf what actually was shipped applies with equal fQrce against
tariff Item 2 h previQusly qUQted subject to the same heavy burden Qf

proQf
The carrier s tariffcQntains three descriptiQns under the generic heading

Qf Insecticides viz i e Agricultural HQusehQld nQt hazardQus and
N O S There is no dispute that MalathiQn is an insecticide The questiQn
is whether MalathiQn is in fact an insecticide used primarily in
cQnnectiQn with agriculture so as to qualify for the specific rate Dn that

cQmmQdity published in the carrier s tariff Qr in the alternative so far
remQved from agricultural use as to require the N O S c1assificatiQn If
the evidence shQWS that a mQre specific tariff item fits the cQmmQdity
shipped claimant is entitled to be rated under that item The Carborum
dum Company v Royal Netherlands Steamship Company Antilles
N V decided January 5 1977 Rules Df tariff cQnstructiQn also require
that the mQre specific Qf two possible applicable tariff items must apply
Corn Products Company v Hamburg Amerika Lines 10 FMC 388

1967
AccQrding to the CQndensed Chemical DictiDnary eighth editiQn

MalathiDn is mDderately tQxic by ingestiDn and inhalatiDn absDrbed by
skin This wDuld appear to eliminate the hQusehQld nQn hazardQus

categQry
A review Qf the dQcuments supplied by the cQmplainant indicates that

MalathiDn is equally effective in cQntrolling insects and Qther plant pests
which destroy crops fruits nuts and Qrnamentals

Webster s New CQllegiate DictiQnary sixth editiQn defines insecticides
as an agent Qr preparatiQn fQr destroying insects and agriculture as

the art Dr science Qf cultivating the grQund the productiQn Qf crops and
livestQck Qn a farm farming The tariff defines neither Qf these terms

As previDusly stated the CQmmissiDn has held that the mQre specific
Qf two PQssible tariff applicatiQns must prevail MalathiQn is an agricul
tural insecticide within the meaning Qf the tariff item and accQrdingly the
N O S rate has no applicatiQn TherefQre the mQre specific agricultural
rate shQuld be applied

The cDmplainant is entitled to reparatiDn in the amQunt Qf 1 176 13 It
is so Qrdered

S WALDO R PUTNAM
Settlement Officer
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INFORMAL DOCKET No 377 1

PAN AMERICAN HEALTH ORGANIZATION

v

AtLANTIC LINES LTD

1

ORDER

September 16 1977

By Notice served July 6 197i the CQmmission determined to review

the decision of the Settlement Officer ih this proceeding Upon completion
ofreview the Commission enters theJollowing findings and onclusioi1s

The Settlement Officer s award of reparation to Complainant Pan

American Health Organization PAHO in the Ilmount of 955 45 for

freight overcharges on the shipment from New York to Georgetown
Guyana under bill of lading dated December 23 1974 is hereby affirmed

and his decision as to this shipment is adopted by the Commission

With respect to the shipment to Grenada B WI the bill of lading
dated February 12 1975 and the manutaeturer sinvoice name as shipper
not the Complainant PAHO but the World Health Organization WHO
The complaint fails to show either corporate relationship or affiliation

between PARO and WHO which gives PARO standing to seek reparation
in its own name or avalid assignment of the claim from WHO to PAHO

Rather than denying the claim with regard to the Grenada shipment
because PAHO has not shown itself to be entitled to the reparation
sought the Commission will leave the record open for twenty 20 days
within which time PARO may correct this deficiency

THEREFORE IT IS ORDERED
1 That the Settlement Officer s decision awarding reparation to Pan

American Health Organization in the amount of 95545 for freight
overcharges on the shipment of Malathionfroni New York to George
town Guyana is hereby adopted as our own and made apart hereof

2 That Complainant may within twenty 20 days after service of this

Order file either I an affidavit duly executed by an officer of Pan

American Health Organization demonstrating a relationship or affiliation

with the World Health Organization which would support PAHO s

224 20 F M C



PAN AMERICAN V ATLANTIC LINES 225

standing to claim and receive reparation on the shipment of the World
Health Organization to Grenada BW I or 2 avalid assignment of that
claim from the World Health Organization and

3 That should Complainant fail to submit an affidavit or assigmnent as

provided in Paragraph 2 above reparation on the shipment to Grenada
B W Iirt the amount of 220 68 shall be denied

By tIw Commission

SEAL S JOSEPH C PoLK lNG

Acting Secretary
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FEDERAL MARITIME COMMISSION

No 77 21

INDEPENDENT OCEAN FREIGHT FORWARDER LICENSE No 1744R

ORLANDO A PuIG D BA HOUSTON EXPORT INTERNATIONAL

July 18 1977

ORDER DISCONTINUING PROCEEDING

1

This proceeding pursuant to sections 22 and 44 of the Shipping Act

1916 46 U S C 821 841 c was instituted by the Commission s Order of

Investigation and Hearing served June 6 1977 publishedin the Federal

Register June 10 1977 pages 29964 and 29965 Vol 42 No 112

The order directed inter alia an examination into the details of the

forwarding operation of Orlando A Puig db a Houston Export Interna

tional Licensee or Respondent to whom independent ocean freight
forwarder license FMC No 1744R had been issued on January 14 1976

Also to determine whether an export shipper Stewart and Stevenson

Services Inc SSS of Houston Texas by whom the Licensee was

employed as an export Manager prior to being licensed directly or

indirectly controls the forwarding activities of the Licensee and if so

whether the Licensee continues to qualify for an independent ocean

freight forwarder license Mr Puig had submitted a letter of resignation
from SSS effectiv January i4 1976 and was licensed as an independent
ocean freight forwarder on the sam date

It is pointed out in the Commission s June 6 1977 Order of

Investigation and Hearing that Subsequently information has been

developed indicating that the Licensee maintains a private office in the

Export Department of SSS and receives approximately the same remu

neration from SSS that Mr Puig had received as a salaried employee
The Licensee also appears to be performing the same services for SSS as

an independent forwarder as Mr Puig performed as Export Manager The

great majority of shipments handled by the Licensee since January 14

1976 have been those of SSS
By notice served June 16 1977 pursuant to Rule 94 of the Commis

sion s Rules of Practice and Procedure 46 CFR 502 94 a prehearing
conference in this proceeding was called for and held on Wednesday July

j

1
1
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13 1977 At the prehearing conference counsel for the respondent and
the Commission s Hearing Counsel announced they have been exploring
the issues raised and that satisfactory changes have been made that
warrants counsel jointly or singularly to file a motion to discontinue this

proceeding
On July 15 1977 the Commission s Hearing Counsel an counsel for

Respondent filed a joint motion to discontinue these proceedings In
support of the motion the movants state The circumstances giving rise
to the appearance of shipper control were as follows

1 Houston Export International s offices were located on the prem
ises of SSS offices are being moved to a location in which SSS owns no

interest
Orlando Puig was being compensated by SSS for his freight forward

ing services on a flat monthly fee basis Mr Puig has cancelled his fixed
fee arrangement with SSS and has undertaken to obtain the advice of the
Commission s Office of Freight Forwarders before handling shipments for
SSS on other than a shipment by shipment basis

Most of the shipments handled by Houston Export International were

those of SSS Mr Puig solicits business from shippers other than SSS
and a growing percentage of his freight forwarding comes from shippers
other than SSS

The joint motion to discontinue states Since the institution of this
proceeding Respondent has retained counsel who has had extensive
conversations with the Commission s Bureau of Certification and Licen

sing Office ofFreight Forwarders and Hearing Counsel Pursuant to
these conversations the licensee has now changed the circumstances of
his operation so as to avoid any appearance or possibility of shipper
control

The joint motion to discontinue states the sole issue in this proceeding
is the question of Respondent s shipper connectedness andor lack of
independence Puig s fitness willingness and ability to perform as a

freight forwarder is otherwise not in question Hearing Counsel concurs

that the exhibits appended to the motion establish Mr Puig s independ
ence and freedom from shipper connectedness or control

Upon consideration of the above the Presiding Administrative Law

Judge finds and concludes that the parties hereto have agreed upon the
facts referred to above as the circumstances giving rise to the appearance
of shipper control and that the affidavits and other documents appended
to the motion make unnecessary oral hearing and cross examination for
the development of an adequate record And he agrees with the
statement in the joint motion to discontinue this proceeding that an

evidentiary hearing would serve no valid regulatory purpose since the

appended exhibits would be stipulated into evidence as the basis for
decision in this case Should a hearing be ordered and held the parties
would recommend a continuation of license number 1744R

The Presiding Administrative Law Judge also finds and concludes that
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SSS now does not directly or indirectly control the forwarding activities
of the Licensee and that the Licensee continues to qualify for an

independent ocean freight forwarder license
Wherefore it is

Ordered
A The joint motion to discontinue this proceeding be and hereby is

granted
B This proceeding be and hereby is discontinued

S WILLIAM BEASLEY HARRIS

Administrative Law Judge
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FEDERAL MARITIME COMMISSION

No 77 21

INDEPENDENT OCEAN FREIGHT FORWARDER LICENSE No 1744R
ORLANDO A PuIG D B A HOUSTON EXPORT INTERNATIONAL

ORDER ON REVIEW OF DISCONTINUANCE

September 19 1977

The Commission by order served August 12 1977 determined to

review the order of discontinuance in this proceeding served July 18

1977 Upon review we have determined that no further purpose would

be served by continuing this proceeding and hereby affirm the order of

discontinuance

By the Commission

SEAL S JOSEPH C POLKING

Acting Secretary



FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 3941

ACME COTTON PRODUCTS CO INC

v

ROYAL NETHERLANDS STEAMSHIP CO
ANTILLES N V

NOTICE OF DETERMINATION NOT TO REVIEW

September 19 1977

Notice is hereby given that the Commission on September 19 1977

determined not to review the decision of the Settlement Officer in this

proceeding served September 7 1977

By the Commission

I
SEAL S JOSEPH C POLKING

Acting Secretary
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INFORMAL DoCKET No 394 1

ACME COTTON PRODUCTS CO INC

v

ROYAL NETHERLANDS STEAMSHIP CO
ANTILLES N V

September 7 977

Reparation Awarded

DECISION OF JUAN E PINE SETILEMENT OFFICER 1

Acme Cotton Products Inc complainant claims the difference be

tween total transportation charges based on assessment of a Class I

124 75rate instead of a Class 7 79 50 rate charges paid 1 136 62

instead of 748 60 or 388 02 as reparations from Royal Netherlands

Steamship Co Respondent for alleged freight overcharges on a shipment
from New York New York to La Guaira Venezuela on the SS LEO

STAR on bill of lading number 493 dated November 13 1976 The

applicable tariff is the United States Atlantic Gulf Venezuela and

Netherlands Antilles Conference S B VEN II Freight Tariff F M C

NO 2 A freight forwarder prepared the bill of lading describing the

shipment as 7 cartons Disposable Hospital Supplies which was assessed

as Cargo N O S Not Dangerous which takes a Class I rate of 124 75

W M per ton of 40 cubic feet or 2 000 pounds whichever is higher
Complainant alleges that the shipment consisted of Surgical Cotton

Wadding which comes under the Cotton Wadding description at 4th

Revised Page 135 of the Tariff which takes a Class 7 rate of 79 50 W M

The shipment weighed 1 626 pounds and measured 343 cubic feet

While the complainant does not specifically allege a violation of the

Shipping Act 1916 it is presumed to be a violation of Section 18 b 3
thereof

Respondent denied the claim on February 3 1977 citing Item II from

the tariff which provides in part

I Both parties having consented to the informal procedure of Rule 19 al of the Commission s Rules of Practice and

Procedure 46 CfR 502 301 304 this decision will be final unless the Commission elects to review it within 15 days

from the dateof service thereof
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Claims by shippers for adjustment of freight charges will be considered only when

submitted in writing to the carrier within six months of date of shipment Adjustment of

freight based on alleged error in weight measurement or description will be declined

unless application is submitted in writing sufficiently in advance to permit reweighing
remeasuring or verification of description before the cargo leaves the carrier s

possession any expense incurred to be borne by the party responsible for the error or

by the applicant if no error is found 2

The claim was timely filed with the Commission on April 1 1977

The claim was accompanied by a copy of the 1 bill of lading 2

complainant s invoice 3 correspondence in Spanish from Caracas

Venezuela concerning the shipment and 4 a shipper s export declaration
correction form which all will be considered below

As indicated above the bill of lading description was 7 cartons

Disposable Hospital Supplies Complainant s Invoice No 17171 dated

November 25 1976 which number appears on the bill of lading identifies

the shipment as follows

HUARTA OUIRURGICA
wadding surgical

cjas 72 rolles de 3 x 6 yds
cjas 54 rolles de 4 x 6 yds
cjas 43 rolles de 5 x 6 yds
cjas 36 rolles de 6 x 6 yds
boxes rolls

The correspondence in Spanish which was received by complainant on

January 21 1977 was translated by him at our request Of importance
here is the portion that states

we noted that you are charging the client only for shipping freight the amount of

1 136 62 which represents almost 40of the value FAS of the merchandise
This freight seems to be much too high in ouropinion consequently we are requesting

verification on the matter

No 688
689
690
691

50
100

50

The Shipper s Export Declaration Correction form prepared by the
freight forwarder amended the description of the shipment from Dispos
able hospital suppliesSchedule B commodity number 8617150 to cotton

surgical wadding Schedule B commodity number 5419100 The latter
commodity number covers bandages gauze wad etc impregnated or

coated with pharmaceuticalproducts
A copy ofcomplainant s catalog or price list was requested to verify

what the shipment consisted of A copy of the catalog has been provided
and for catalog numbers 688691 which appeared on Invoice No 17171
the following description appears

Cast Padding Surgical Wadding Padding of a soft white cotton sized on both sides to

provide strength and to prevent tearing and lumping Designed especially for lining

With respect to such a rule the Commission in its report on remand served November 24 1976 in Kraft Foods
v Moore McCormack Lines nc ncaated its application with respect to claims before the Commission stating in

part In effect the Rule sets up as a period of limitation the time during which the shipment remains in the custody
of the carrier which limitation was reviewed by the Court as infrinaing on the rights granted by section 22 ofthe

Shipping Act
a The translations in brackets were made at the Commission
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under plaster of paris casts or splints Also used as an impervious backing in preparation
of special dressings

Webster s New World Dictionary Second College Edition 1970 defines

wadding as any soft or fibrous material for use in padding packing
stuffing etc esp cotton made up into loose fluffy sheets or batting

From the above the Cargo NOS Class 1 rate appears too high yet the
Cotton Wadding description which takes Class 7 rate would not appear
to apply to the further processed surgical wadding description as defined
in the catalog

However the tariff contains another description Surgical Gauze at

10th Revised Page 96 which also takes a Class 7 rate Stedman s Shorter
Medical Dictionary Eighth Printing 1950 defines gauze

A thin loose meshed cloth employed in bandages or wound dressings when sterilized
or impregnated with antiseptics

Webster s Third New International Dictionary 1964 includes the follow

ing as one of the definitions for gauze

A loosely woven cotton fabric similar to cheesecloth that is extensively used for
surgical dressings

The actual commodity that moved was surgical gauze so a Class 7 rate is

applicable
Complainant submitted substantive maiter when the complaint was

filed as indicated above In addition at my request he also promptly
submitted his cOl1pan s catalog and a translation of the memorandum

originally subm tted b rim to the Commission in Spanish Complainant
has sustained the heavy burden ofproof required for a reparation award

Complainant was assessed 1136 62 transportation charges The assess

ment based on the Class 7 rate of 79 50 for 343 cubic feet of Surgical
Gauze would be

343
8 575 MT 79 50

40
66171

ACME COTTON PRODUCTS CO V ROYAL NETHERLANDS 233

Port Congestion 3 00
Bunker Surcharge 4 80

25 73
4116

748 60

Respondent overcharged complainant 388 02 Reparation for the amount

is awarded

5 JUAN E PINE
Settlement Officer
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INFORMAL DOCKET No 395 1

A BOHRER INC

V

HAPAGLLOYD LINES
U S NAVIGATION INC

NOTICE OF DETERMINATION NOT TO REVIEW

September 19 1977

Notice is hereby given that the Commission on September 19 1977
determined not to review the order of dismissal of the Settlement Officer
in this proceeding served September 9 1977

By the Commission

SEAL 8 JOSEPH C POLKING
Acting Secretary

234 20 F M C



FEDERAL MARITIME COMMISSION

INFORMAL DOCKET NO 39I

A BOHRER INC

V

HAPAGLLOYD LINES

US NAVIGATION INC

DISMISSAL OF PROCEEDING

A Bohrer Inc complainant filed this informal complaint against
HapagLloyd Lines respondent which covers two identical movements

of 750 packages of mixed vegetables weighing 16500 pounds and

measuring 43725 cubic feet moving as freezer cargo at a temperature

range ofQ10 degrees fahrenheit from New York New York to KLM

Royal Duch Airlines at Amsterdam Holland One shipment moved on

bill of lading number 16396049 dated October 1 1976 on the SS MOSEL

EXPRESS and the second shipment moved on bill of lading number

16422712 dated October 2 1976 also on the SS MOSEL EXPRESS The

complaint was filed with the Commission on April 1 1977 While the

complainant does not specifically allege a violation of he Shipping Act

1916 it is presumed to be a violation of Section 18bx3 thereof
The claim was filed with Ihe Commission well within wo years after

the cause of action aroseie October 1 1976 and October 29 1976 and
must be considered on its merits as ruled by he Commission in Colgate
Palmolive Company v Unired Frurt Company Informal Docket No

115I served September 3Q 1970 For the sake of good order the

settlement involved the matters discussed below
On January 5 1977 complainanYs freight forwarder requested an

adjustment based on error in measurement and respondent replied on

January 6 1977 to the effect tha the conference tariff contains a rule
that after a steamer lefta port of loading there can be no acceptance of

packing lis or reduction of ineasurement however had the matter been

Both panies having consrned lo he informal proccdurc of Rule 19aof the Commissbns Rules of Practice and
Procedurc G6 CFR 50230106thia decision will be nal uNcss hc Commission elecb to review i within ISdays
from he date o scrvice thercof
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brought to its attention prior to consigneespossession ofthe goods then
the cargo could have been remeasured at the destinatian port The rule
found in North Atlantic Continental Freight Conference Tariff No 29
FMG4 provides
OVERCHARCiBSCLAIMS FOR ADJUSTMNTIN FREIGHT CHARGES Claims
for adjuetment of froiqhtoaraea if basad on alleged errors in weight or measurement
wiii NOT be considered urtlese presented to the Member Line in writing before the
ahipment involved leaves the cuatody of the Member Line Any expense incurred by the
Member Line in connection with its investiatiortaf the claim shall be borne by the
party responsible for the error or if no error be found by the claimant Ail other
claims for adjuetment of froiaht chargea muat be presented to the Member Line in
writing within six 6months after date of shipment

Both hills of lading were prepared by the freight forwarder indication
750 PKGS MIXED VEGETABLES 16500 750 CF to be moved

under freezer stowage of010P F The tariff rate of14575 prItem No
954OOQ1115 per ton of2240pounds or 40 cubic feet whichever produces
the higher revenue is found at 31st Revised Page 108of the North Atlantic
Continental Freight Conference Tariff No 29 FMC

Both due bills submitted complainant were for 750 cubic feet
1873MT 145J5273281 Paid 101276bll 16346049
1875MT 14375273281 Paid 112376bI 16422712

546562

Complainant indicates in the claim that he eFroneously gave the total
cubic mearements as 730eubic fetand the measurement actually was
583 cubic foot per package 750 packages which totals 4373cubic femt
per shipment In ita letter of1eenlzer 30 1976 complainant advised the
freiaht forwaeder that each of the paekages measire 4 W x 8 H x la
LIcompute this tQ beooze583750 43725tota aubic feet per
shipment In its Invoice 10161 whieh coutd have covered eitherothe
above shipments cQmplainant showed 437 cubic foQt measurementfor
730pcksges

On Aprll 18 1977 in response to serviee of the claim raspondant
advised
We regrot that the peraon origiaalty reviewing thie claim failed to notice the
measuremanta on the pier dnck rocaipta which confirm the shippers atatement es to
what the aotual moasuromant of the shipment was We herewith are attaehin two
mnifeat correctora correcting tho froiahts on both shipmettts and since the bikls oi
ladiny were both prepaid the shippsr ahould be in receipt of our check for the
overcharges within the next few days
We believathia terminatoa the matter a1d the need for an Informal Docket No
393I

As indicated above respondent colected546562 for the two sip
ments from complinant Respondent computes what should have been
charged per shipment as follows

437 cuft 10923 MT Qa I4575159232s
My computpUoneperehipment arc To 10931 MT 14373L59319

As espondent hae alrcady aattled theclaim 1 wlll not IFuatrete the settlement baeed on my computation which te Bi
centa hiyher perahipment

7A FMC
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Two identicai shipments would be assessed1592322318464
However respondent advises that its settlement with complainant was

Driginal bill
Refund to complainant

Net paid by complainant

546562
229556

317006

Complainant should have paid318464 as computed above As a result

of the above settlement complainant received 1458 in excess ofwhat it

should have receivedie

Applicable transportation charges
Net transportation paid by complainant

Balance due owed by complainant

318464
317006

1458

Pursuant to my request respondent has submitted a balance due bill of

729 for each of the above shipments totalling 1A58

Respondent has paid the claim in fuli and submitted the above two

balance due bills to complainant Respondent has requested termination
of this proceeding and in view of its settlement of the claim the

proceeding is hereby dismissed

S JUAN PINE
Settlement Officer



TITLE46SHIPPING

ChapterIVFederal Maritime Commission

SUBCHAPTERBREGULATIONS AFFECTING MARTTIME
CARRIERS AND REGULATEDACIIVTlIES

DOCKET NO 7640GENERAL ORDER NO 38

October3 1977

Part531Regulations Governing the Publishing Filing and Posting of
Tariffs in Domestic Offshocc Commerce

AGENCY Federal Maritime Commission

AGTION Adoption of Final Rules

SUMMARY Patt 531 has been substantialty revised updaed and
renumbered Most changes were for the purpose of

clarifying existing Commission pracices but several
new requirements and procedures have been added
The major changes include speci5c regulations for

through intermodal transportation a requirement that
tariffs be published on standard sized paper in looseleaf

rather than bound form a requiremen that carriers

promulgate 15 minimum tariff rules and pubGsh them

in a specific sequence a requirement that tariff matter

filed with he Commission be simultaneousty served

upon tariff subscribers a requirement tha special
permission applications be filed upon five days notice

except in extraordinary circumstances specific proce
dures for the filing of projec rates addiionaldefinitions
to govem cerain terms commonly appearing in tariffs
especially terms which affect intermodal transpota
tion and more detailed procedures governing the

adoption ofanoher carriersariff

EFFECTIVE DATE January 1 1978

FOR FURTHER INFORMATION CONTAGT

Francis C Humey Secretazy
1100 L Street NW

Washingtoq DC 20573

202 5235725
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SUPPLEMENTARY INFORMATION

This proceeding was commenced by a Notice of Proposed Rulemaking
Notice invitirg comments on a proposal to revise update and republish
theConmissionsdomestic tariff regulations which included amendments

adding to and significantly altering existing tariff filing requirements 41
Fed Reg 32899 August 6 1976 Comments were received from Mr L
A Parish the Institute of International ContainerLessors IICL Matson

Navigation Company Matson the Military Sealift Command MSC
Household GoodsCarriers Bureau HGCB Puerto Rico Maritime

Shipping Authority PRMSA SeaLand Service Inc SeaLand the
CommissionsBureau ofHearing Counsel Hearing Counsel and Trailer
Marine Transport Corporation TMT Reply Comments were submitted

by Matson IICL HGCB and MSC

A total of 53 sections or subsections were objected to in the initial
round of comments but Hearing Counsel proposed modifications to the

original proposal which eliminated the stated objections to 29 of the

challenged provisions These reconciliatory Hearing Counsel proposals
have been employed in the final regulations The remaining controverted

points identified by the section numbers designated in the original
proposal are discussed below

A central purpose in proposing the Part 531 amendments was to

eliminate tariff practices which are overly complex or of marginal utility
in light of modern transportation conditions Steamship tariffs and the

Commissionsregulations alike should be readily understandable to all

persons seeking transportation by sea and not just to established tariff

publication specialists Further revisions may well be required before this

goal is reached but we have striven today to adopt rules which are both

thorough and clearly stated Most of the original section numbers were

reordered in the version of the rules which has been adopted final
version This renumbering was undertaken as a clarifying measure and

not to substantively change the regulations Similarly the final version

contains a number of editorial changes intended to simplify or clarify
language employed in the original proposal and not to alter its meaning

1 Section 5310Scope and Exemptions The Notice defined the
Commissionsinterstate commerce jurisdiction in such a way as to omit

the Alaska and Hawaii trades Matson and Hearing Counsel both

recognized this omission but were unable to agree upon the wording ofa

substitute version We have essentially separated original section 5310

into two different sections z The final version of section 5310is

considerably shorter than the original proposal and states that Part 531

TMTs Comments were filed over30 days late and were accompanied byaMotion for Leave to File which

failed ro state reasonable grounds for waiving Ihe filing deadline as required by section 502102of the Commissions

Rules Accordingly TMTsmoion will be denied and only its Reply Comments considered by lhe Commission

Certain items iniially appearing in section 5310 which perlained othe substantive conlent of tariffs were placed
in final secion5313p
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applies to all transportation including through intermodal transportadon
offered by common carriers subject to the Shipping Act and defines these

domestic offshore carriers in nonstatutory terms Throughtrnspor
tation to Alaska and Hawari offered under tariffs on file exclusively with

the Interstate Commerce Commisaion ICC pursuant to 49 USC36c
905b or 1018 has been included as an exemption in final section 5311

thereby eliminating a second Matson objection
2 Section 5311Defmitions Mr Parish objacted to the absence ofa

specific statement restricting the application ofthe proposed definitions to

this regulation only but neglected to explain why such a diaclaimer
was necessary Although these definitions are not intended to limit the
acdvities ofdomesticoffshore carriers outside ofthe tariff promulgation

I sphere neither does the Commission intend for them to be applied
restrictively Accordingly final section 5312states that the defmitions
are to be used in interpteting tarffs filed pursuant to Part 531 as well as

to the Part 531 regulations themselves
3 Section 5311m and Section 53114 Intermodal Transportation

SeaLand states that the Commission lacks jurisdiction over through
routes formed in cojunction with carriers other than the common

carriers by water mentioned in Intercoastal Shipping Act section 2 TMT
contends that the Commission has authority to accept intermodal joint
rates between FMC regulated domestic offshore carriers and carriers

regulated by other agencies The latter view must prevail in domestic
offshore commerce just as it has in foreign commerce see Commonwealth

of Pennsylvania v nterstate Commerce Commission F2d

DCCir No 7C1558 June 20 1977 lfi SRR 195 and the final
rules require the filing of through intermodal tariffs final section 53184
The acceptance of such tariffs and the regulation of practices clearly
ancillary to the all water transportation of domestic offshore carriers does
not represent an attempt to assert substantive authority over inland
activities within the exclusive jurisdiction of the ICC or the Civil

Aeronaudcs Board CAB The Commissionsresponsibilities to prevent
unfair and unreasonable rates and practices pursuant to Shipping Act

i sections 16 First and 18a and Intercoastal Shipping Act sections 2 3 and

4 issficient to support the requirement that domestic offshore carriers
file their entire through rate with the FMC as well as their porttoport

l rates when they provide through transportation to the public Shipping
Act section 33 does not prohibit the Commission from obtaining tarifT

information which is atso submitted to the ICC Alabama Great Southern

Railroad Company v Federal Maritime Commission 379 F2d 100 DC

To more cleerly disNnguieh intersatecommarca subjact to tha Shipping Act Gom interetate commarce subject tc

the Interstete Commerce Act the Commlaeian hee edopted the term domeatlc ofPahorc commerce w rcPer to th

formec See Final secuon 5312h
i Appropriato editoriel changes were meda in final saetion 5318to conform it to the modifled dePnition of tArougl

inermodal transportauon contained in final section 5312uSee also Itema 8 and 10 iqjYa
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Cir 196n we do not intend to concurrently regulate the inland rates

and practices ofparticipating overland carriers
4Section 5311tand Section 5315mFiling of Project Rates The

proposed rules pernutted the filing without special permissio ofproject
rates which met certain specifications Governmental and charitable

shipments were not included within the definition of project rates
however and MSC objected to this exclusion Matson stated that project
rates should be banned in principle because they allegedly result in the
subsidization ofproject shippers The final rule has been modedto
include major one time only governmental and charitable construction
or reliefprojects otherwise eligible for project rates under the standards
of final section 5316m5Matsonsfear that project rates will unfairly
subsidize project shippers is unwarranted inasmuch as the rule requires
each such rate to be accompanied by a showing that the rate covers all of
the carriers variable costs and makes more than a de minimis contribution
to fixed expenses b

5 Section 5311u Proportional Rates The proposed rule defined

proportional rates as those which are predicated on a prior or

subsequent movement Matson proposed that the definition be limited to
rates for cargo moving beyond the carriersown line without indicating
why such a limitation was necessary or desirable Final section 5311p
contains essentially the same definition as the original proposal but has
been modified for the sake ofclarity

6 Section 5311v Definition of Substituted Service The proposed
definition limited the use ofsubstituted service to the occasional use of
other carriers or other modes oftransportation necessitated by unexpected
operating eacigencies Matson claimed that this limitation is inconsistent
with present industry practices and suggested an amendment allowing
substitute service to be offered on a regular basis We have rejected
Matsonsproposal It is our intention to alter industry practices in this

regard Regular arrangements for serving a locality indirectly on a single
bill of lading by substituting the facilities of another carrier must be
treated as joint through transportation whether intermodal or not and
not as the through service of a single carrier

7 Section 5311zand Section 5311aa Definitions ofTlvough Rate
and Through Route Matson objected to the original proposalsfailure to

state that certain joint through rates in the Alaska and Hawari trades are

exclusively regulated by the ICC Our revisions to the Scope and

Exemptions sections final sections 5310and 5311 specifically mention

49USC 316cand further reference is unnecessary We have however
deleted the requirement that a through route be offered under a single
through bill of lading in response to Mr Parishsobservations on that

Not all government orcharity shipmen4s Call witlun this relatively narrow category
e Final section 5316m5states Iha a project raemus conbibufe fo he cartiers fixed expenses but does not

prescribe on exact percentage or standaN for measuring this contributioa Proposed rates will be ezamined on a case

bycase basis rodetermine if agenuine commercially realistic conMbuionis being made
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point Otherwise final sections 5311vand w reflect our original
proposal despite conaiderable modifications of an aditorial nature Final

section 3311w defines through route as an offering of a single
domeatic offshore carrier two or more FMG regulated water carciers or

adomesticoffshore carrier and one or more other carriers Whetiera

through rate is formed by combining local or proportional rates is by
itself irrolevant for tariff purpasea and requirements relating to such
combinations have been deleted from final section 5311v

8 Section 5311bb BsrfinitiQn of Transshipment Mr Parish con

tended that the original proposal should expressly disclaim any appIicabil
ity to cargo transfers bntween commonl controlled carriers Such an

exclvsion was intended ancshould have been evident from the propased
definition which spoke in terms af cargo transfers betweon differPnt
common carriers by wazer We have however modified the original
proposalr in amanner whichaarrows thia exclusion in some respects The

final rtile d@fines transshipment as the physical transfe of cargo from
a yessel operating domestieoshore Farrier to any other carxier section
5311xand the definition of carrier has been modified to indicate that

commonly ownedorcotttrolled carriers operating in different transpcrFa
tion moctes shall be conaidred separate carriers for tariff filing purposes

section 5311cWe have also provided that ICC regulated Part III
I carriage shall be Considered a different mode oftratsportation than

domestic offshore water carriage for tariff filing pucposes section
5311u These regulations are intended io key the Commissions through
intermodal tariff rules to the ICCs interpretation of transahipment
under section 302i3Bof the Interstate CommereAct where the
term has critical jurisdictional significance See generally Sacramento
Yolo Port District 341ICC105 111113 1972

9 Section 53111 Dofinition of Cargo Intecchange The propased
definition o interchange has been deleted from the finel rules becauae

i the terrtt was not mgloyad in tha regulations and because part of the
original definition was incorporated intothe final deEnition of transslup
mentItis assumed however that interchange will employad in
tariffs to describe cargo transfers whichare not transshipmentsie
transfers hetween vessels of the same carrier or transfers between non

j FMC regulated carriers
10 Sectton 5311mDefinition of Port The propsed subsectiQn

defined a port as aplace wheeactual water transportation subjaCt to

theShipping 1ct commencea or terminates as to any particular movent
of cacgo Matson commented thatthe terma commence or termi
nste could be construec as omitting the situation where an ocean goitg
vessel transships its cargo during through tranapvrtaxion In order to

eliminate any confusion on this point we have made modifications
incorporating Matsons suggeation as well as editorial changes of our

49 USC902i3xB
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own The final definition section 5311m no specifically states that
ocean carriage can originate or terminate by transshipment as well as

by other methods In the case ofnonvessel operating carriers it is
assumed that actual ocean carriage begins wfien the cargo is tendered
to the undedying vessel operating carrier

11 Section 5312b Series Designation for Government Tariffs
Matson argued that the repeal of former section 6 of the Intercoastal
Shipping Act PL 93487 October 26 1974 effectively prohibits the
publication of tariffs exclusively for government cargo in domestic
offshore commerce This position is clearly erroneous Section 6 dealt
only with the level of government rates Carriers may but are not
required to continue offering rates for US Government cargos provided
that any discounts or other privileges provided are reasonable and cost
justified under accepted Shipping Act standards

12 Section 5312c Thirty Days Notice of Effective Date Matson
opposed the proposed elimination of two existing Part 531 regulations
which permitted carriers the option of posting filing tariffs 45 days
prior to their effective date and thereby obtaining a longer period to
respond to protests pursuant to section 50267b and at least two days
notice of any rate suspensions imposed by the Commission We have
adopted the original proposal with editorial changes Final section 5313
requires tariff filings to provide a minimum of 30 days notice Carriers are
free to file tariffs which furnish a greater period ofnotice if they wish but
the procedures employed to protest tarifFs section 50267a shall remain
the same in each instance Uniform procedures for protesting tariffs allow
for greater efficiency in the Commissions administration of Intercoastal
Act section 3 and should eliminate a present source of confusion to

shippers and carriers alike On several occasions shippers have failed to
observe the special 25 days before effective date deadline for filing
protests now specified for posting date tariffs

13 Section 5312dand 3 Service of Tariff Filings on Tariff
Subscribers PRMSA claims it is unreasonable that PRMSA be required
to mail tariff matter to its large number of tariff subscribers on or

before the time it submits its fding with the Commission PRMSA further
states that asimultaneous service requirement could delay its rate changes
for as long as three days while it is preparing subscriber mailings No
other carrier objected to the simultaneous service requirement and Sea
Land specifically stated that it had no objection to it Final section

5313hincorporates the original proposal Although some carriers may
find it necessary to begin planning their tariff filings somewhat earlier
than they do now there is no reason to believe such advance planning
will cause inefficiencies or hardships as a general rule Simultaneous
service will however maximize the notice period provided to tariff
subscribers and facilitate their participation in the rulemaking process
Should a situation arise where simultaneous service would result in a
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significant hardship to a carrier relief can be readily obtained through the
special permission process final section 53118

14 Section 5312g Tariff Filing Receipts Matson claimed that the
Commission should pay the postage for mailing carriers a receipted copy
of their tariff filing transmittal letters because the government enjoys a

franking privilege Final section 5313jincorporates the original pro
posalreceipts will be provided only to carriers which furnish a stamped
selfaddressed envelope The Commission does not have a franking
privilege and pays the regular rates of the US Postal Service Moreover

I the primarg purpose for requiring carrier provided envelopes is to free the
Commiasions reladvely small staff to work on more substantive matters

i than the typing of envelopes to receipt what frequently exceeds 100
different tariff filings per waek

15 SectionS312m3 Tariffs Must Be Posted 30 Daya Prior to

j Their Effective Date HGCB argues that the practice of posting taitiffs in
advance of their effective dateie making them available for public
inspection would confuse the public cause delays in effectuating rate

changes and generally impose an unnecessary burden upon carriers
Final section 531303incorporates the original proposal Although an

I express posting requirement was not present in the Commissions
previous domestic tariff rules Intercoastal Shipping Act section 2

unmistakenly requires 30 days advance posting and HGCB has not
provided us with detailed or compelling reasons why an exemption from
this statutory requirement should be granted Posting is the only practical

i method for nontariff subscribers to obtain the advance notice of tariff
changes which is integral to the statutory scheme ofcarrier initiated rates
reflected in the Shipping Act A well informed shipping public will
generally advance the purposes of the Shipping Act and assist the
Commission in accomplishing its regulatory duties Modifications were
made in the final rule in response to HGCBscomments however These
modifications more clearly indicate that posting refers to the mainte

i nance of complete and uptodate tariffs for public inspection during
ordinary business hours and require tariff matenal which is filed but not
yet effective to be maintained in a manner which indicates its proapective
nature Carriers are also cequired to provide members of the public with
sufcient access to informed carrier personneI to permit intereated
persons to accurately ascertain the carrierspresent and pmposed rates as

expressly set forth in the applicable tariff or tariffs
16 Section513a Uniform Tariff Format HGCB opposed the

proposal to change the size of tariff pages from 8 by 11 inches to 8xby
11 inches and the standard format from bound to looseleafbecause
HGCB wishes to avoid the expense of repablishing its present tariff Final
section 5314aadopts the original proposal HGCB represents an
extreme minority view in tariff filing mattecs Its bound tariff FMC1
has rarely been modified since its initial submission in 1949 because
HGCBs members essentially offer through transportation service between
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interior points and accomplish rate changes by altering their overland

chargescharges which are exempt from ICC regulation pursuant to 49
USC 1002bx2 For the Commissionsstaff and for most carriers and

shippers the use of standard sized paper and a looseleaf format
minimizes difficulties in printing circulating and maintaining tariffmaterial
in an accurate ulrtodate and useful manner To the extent that HGCB

can demonstrate good cause for the waiver of the new format require
ments relief is freely available via the special permission process
articulated in final section 53118Section 53119contemplates that special
permission to file bound tariffs will be granted in some instances and

prescribes standards to be followed in such tariffs Fina1 section 53119b
has been altered in response to another HGCB comment to specifically
provide that saddle stitching is an acceptable method of fastening
bound taciffs

17 Section 5314b3 Street Address of Freight Receiving and

Disbursing StaYions Mr Parish and HGCB disfavored the proposal that

tariffs list the street addresses of allfieight receiving or disbursing stations

employed by the fding carrier Mr Parish perceived this requirement as

an attempt by the Commission to restrict carriers to the use of specific
pier facilities while HGCB complained that its 54 member carriers

employ a large number of such stations and HGCB would be required to

frequently amend its tariff to reflect changes in these facilities Final

sections 5315b3 and 4 incorporate the original proposal with modifi

cations which more clearly indicate that the purpose of the rule is not to

require carriers to use a particular facility within a port district but only
to provide shippers with the actual street address of any freight stations

which are used To the extent HGCB can demonstrate that it would be

unreasonable to require them to furnish the street addresses of the freight
stations employed by their individual members they may obtain special
permission to fde tariffs which omit such information

18 Section 5314b7 Effective Date of Rate Changes for Through
Intermodal Transportation Matson claimed the original proposal was

unduly vague in its use of the terms intermodal shipment and

briginating carrier Final section 5315b8iimodifies the proposed
rule so that it applies to all joint through routes but not single carrier

transportation featuring pickup and delivery service while retaining the

essential requirement that shippers be charged the rate in effect on the

day the first or initiating carrier takes possession of the cargo
19 Section 5314b7xv Container Description Rule IICL argued

for a longer more precise definition ofcontainer and claimed that the

proposed rule should expressly permit carriers to employ conversion

tables which assess proportionately higher rates for the use ofnonstandard

sized containers Matson anted the proposed denitians deleted or

alternatively that the definition of container be modified to include

boxes with or without wheelsapparently to accommodate specific
provisions in Matsonspresent tariff Final section 5315b7xv has
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been revised to mare clearlytate that its intended objective is only to

require an adequate description of all esuipment used as basis far

assesaing rates The rule dces not require he use ofany parEicuartype of
i equipsrient We find no specific fault with IICLs proposed definition f

contairier from a substantiveviwpoint but it is ovrly complex for

i our present purpose The final rnle dtstinguishes containers froc
trilers in a simple fashion Carriers are then required to deecribe each

type of containar or trailcr for whihthey chose to make rates availabls
Fina section 5315bxv does not forbid tlte uae of conversion tables

i which diseriFniiate against uonetandard equipment However any devia
tions frflm uniform treatentwitl ba ctosely scrutinized by the Commis
sion to asaure fhat the diseriminatarycharges arejuatified by cast

differenees or other legitimata transportation considerauons
20 Section 5313e Options as to Applicable Rates ForbiddenMSC

found the proposed rule confusing as applied to commaditieaEVhiehmay
move under either government or civiliancrgo classificatians and sougt
assurances that certain options presently available to military cargo

I which are under invastigation in FMC Docket No 7520will continue to

be permitted under the new Part 331 regulations Final section 5316a
I contains a simplified version ofthe original proposal which is not intended

to diractly address the validity ofsripper options such asthe choiee
between a genuine FAK rate or a apecific commodityrate The final
rule merely forbids the filing of rates which are clearly duplicative
conflicting or amtsiguous The possibility that a taciff allows a giYen
commodity to qualify upon meeting expressly stated condttions far
carriage for more than one rate when the different ratES in question
reflect bona fide differences in transportation eonditions is not grQUnds

I for rejection orcancellation
21 Section 5318g6 Notarization of Special ermission Applica

I tions FRMSA objected to the original propoeal because PuerEo Rican law
allows onty attorneys tube notar3 publics and FRMSAclims attorneys
charge too much for notarial servieee M3 suggosted that formal
attestation ba replaaed with asignedunsworndeclaration unsier penalty
of perjury purauanttorecently enacted LJ4S50 ZS USC 1746
Final section 53118e3incarparates MSCs suggestion

22 Section 53j9a Collectiuns or A6sorptians of Terminal Charges
Matson contended that the proposed regulalion was unclear and unwork
able to the extent it rsquired the dollar amoants of collections or

absorptions to be stated in the carrier tariff primarily beCausa the exact

amounts involved o8en vary fcom dy to day Final setion 5319has
been modified and reorganizcd to eliminata thefeaturea complained ofly
Matsan he fmalrulerquires a full description ofall texminal services

provided as part of a tariffed transportation service whether charged for
separately or included in the line haul rate Dollar amounts must be stated
only when the carrier collects a separate charge for services it performs
itself or through agants or offers shigpers a terminal allowance in lieu of
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performing specified servicesie when the carrier can control the dollar
amounts involved When a third party not the carrier or its agents
performs terminal services which are charged against the cargo the tariff
must advise the shipper of this fact but may refer to a terminal tariff or

other governing publication for an exact statement of the charges in

question
23 Section 53114c1 Publication of Exact Rate Divisions Received

For Through Intermodal Transportation TMT claimed that the rate

divisions received by participating carriers do not interest through route

shippers and the public availability of such information would only
aggravate local shippers who pay higher rates for local transportation
between the same points The ICC permits joint through route carriers to
file rate divisions on a confidential basis and TMT suggests that the
Commission adopt the same policy Final section 5318a5 contains the

original proposal modified by editorial changes and by the addition of a

requirement that charges applicable to the through transportation in

question also be broken out on aporttoportbasis This Commission has

always required public disclosure of through route rate divisions although
not always in tariff form and has found that public reaction to such
divisions is valuable in assessing the fairness and usefulness of the

through rate No valid reason occurs to us for deviating from this practice
in the case of through intermodal transportation especially since it
involves rate divisions subject to the regulatory jurisdiction of different
administrative agencies

24 Section 531s Definition ofTariff Posting No comments were

received concerning the original proposal but modifications were made
which limit the applicability of post to the maintenance of tariffs for

public inspection thereby more clearly distinguishing the term from

filing which is the submission of tariff matter to the Commission
25 Section 53116a2Seasonal Transportation Tariffs No comments

were received concerning the original proposal but subparagraph a2
has been deleted to more clearly indicate that tariffs which are filed
without an express reference to their seasonal nature are subject to

rejection
26 Sections5117c3 and 4 section 531l7dArrangement of

Tarig in an Index ofTariffs No comments were received concerning the

original proposal but modifications were made in final section 531 16c
to simplify the proposed requirements The final rule now requires Tariff
Indices to be arranged by type of tariff listed in the arder of their FMC
series and number designations Paragraph d was modified to require
Tariff Indices to be amended within 30 days after any change in the
inforrnation contained therein rather than by the periodic reissuance of
the Index

Therefore pursuant to section 4 of the Administrative Procedure Act

5 USC553 sections 15 16 18a and 43 ofthe Shipping Act 1916 46
USC 814815 817a and 841a and sections 2 3 and 4 of the
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Intercoastal Shipping Act 1933 46 USC844845a PT IS ORDERED
That the CommessionsDomestic Commerce TariffRules 46 CFR Part

531 are amended as set forth in the attached Appendix and
IT IS FURTHER ORDERED That the aforesaid amendments sha11

take effect on January 1 1978 provided that General Aceounting Oice
clearance pursuant to 44USC3512 is obtained prior to that date New

or reissued tariffs tendered for filing on or after January 1 1978 shall be

fully subject to the new regulations Tariff amendments submitted on or

after the effective date will however continue to be accepted in the same

format as the tariff being amended until3anuary 1 1979 By the latter

date all tariffmaterial employed by carriers engaged in domestic offshote
commerce sha11 conform to the requirements of revised Part 531 Tariffs
on file at that time which do not meet these requirements shall be

cancelled and
Tf IS FURTHER ORDERED That the aforesaid amendments to Fart

531 be designated as General Order 38 and
IT IS FURTHER ORDERED That the exemption from the Shipping

and Intercoastal Shipping Acts granted to Foss Launch Tug Co Foss

Alaska Line Inc Pugeb Sound Tug Barge Company and Alaska

Barge Transport Inc through December 31 1978 41 Fed Reg 6070
sha11 not be affected by the adoption of the aforesaid amendments and

IT IS FURTHER ORDERED That existing grants of epecial permis
sion excusing compliance with siomestic commerce tariff filing require
ments shall continue according to their original terms until further action
of the Cammission and

IT IS FURTHER ORDERED That the Motion to Accept Late Filed

Comments of Trailer Marine Transport Corporation is denied
By Order ofthe Commission

SEAL S FRANCIS C HURNEY
Secretary

The text of tho smended is reprinted in 46CFR53I
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 353 1

FREEPORT KAOLIN COMPANY

v

COMBI LINE

NOTICE OF DETERMINATION NOT TO REVIEW

October 7 1977

Notice is hereby given that the Commission on October 7 1977
determined not to review the decision of the Settlement Officer in this
proceeding served September 27 1977

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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INFORMAL DOCKET No 353 1

FREEPORT KAOLIN COMPANY

v

COMBI LINE

Reparation denied

DECISION OF CAREY R BRADY SETILEMENT OFFICER 1

Complainant seeks reparation in the amount of 4 12174 alleging that

the respondent overcharged complainant on a shipment of common

ground clay which moved from Savannah Georgia to Antwerp Belgium
carried aboard respondent s vessel under bill of lading dated May 24

1974

The circumstances surrounding the shipment are as follows

1 The complainant booked through the respondents agent Halnav

Inc one lash barge for a minimum of 360 long tons of bagged common

ground clay on May 10 1974 By letter dated May 15 1974 Halnav Inc

confirmed the booking citing a 360 long ton minimum and quoting a rate

of 40 75 per long ton berth terms plus a 1175 surcharge
2 When the cargo arrived for shipment only 23191 long tons 519477

lbs were loaded into the barge although 360 long tons ofclay were

available for loading Respondent contends that the cargo was a fluffier

grade than had been expected and that one barge would not accommodate

360 long tons

3 Complainant was assessed ocean freight charges of 15 780 based

upon a rate of 40 75 weight plus a 1175 surcharge at a 300 long ton

minimum weight
4 Complainant proffers an insurance adjuster report which disclosed

1 Both parties havina consented to the informal procedure of Rule 19 of the Commission s Rules of Practice and

Procedure 46 CPR 502 301 304 this decision will be final unless the Commission elects to review it within ISdays
from the dateof service thereof

Note Notice of determination not to review October 7 1977
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that the shipment after discharge at Antwerp was 323 bags short and of
the delivered cargo 280 bags were damaged 2

Complainant contends that it is liable for freight only on 22127 long
tons delivered

A review of the carrier s tariff Combi Line South Atlantic Continental
South Atlantic French Atlantic TariffNo I FMC No 3 reveals three

rates covering the subject movement More specifically 57 00 W no
minimum 3 42 25 W with a 300 ton minimum berth terms and 40 75
weight berth terms with a 350 ton minimum 5

The issue to be resolved is simply that of improper rate application
Complainant bases his computations on the 40 75 rate which in order to
be applicable must meet a 350 long ton minimum weight Respondent
assessed charges at the 40 75 rate but applied a 300 long ton minimum
Both parties were erroneous in applying the 40 75 rate The tariff clearly
shows for the 40 75 rate to be applicable a 350 long ton minimum must
be met The bill of lading shows 519477 Ibs 23191 long tons of clay
were shipped Hence the only applicable rate for 23191 long tons would
be the 57 00 no minimum rate which would produce charges of

15 943 81 23191 LT x 57 00 plus 1175 surcharge The proper
charges of 15 943 81 creates an undercharge by respondent of 193 81

Accordingly the claim is denied and it is found respondent is due
additional transportation charges in the amount of 193 81

S CAREY R BRADY
Settlement Officer

2 Claims against common carrier for loss or damage to cargo in transit are specifically excluded from adjudication
under the informal procedure of Rule 19 of the Commission s Rules of Practice and Procedure 46 CFR 502 301 The

complainants remedy for loss and damage lies elsewhere
J Commodity Code 27621 Section I Page 71Ac effective March 22 1974 ToContinent and France Only Clay in

bags All other movements effective April 4 1974
4 Commodity Code 27621 Section It 15th revised Page 71B Clay in bags To RotterdamAntwerp Bremen

effective April 4 1974
5 Ibid
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INFORMAL DOCKET No 421 1

STOP SHOP COMPANIES INC BRADLEES DIVISION

v

BARBER BLUE SEA LINE AND BARBER STEAMSHIP LINES INC

NOTICE OF DETERMINATION NOT TO REVIEW

October 19 1977

Notice is hereby given that the Commission on October 19 1977
determined not to review the decision of the Settlement Officer in this
proceeding served October 12 1977

By the Commission

SEAL S JOSEPH C POLKING

Acting Secretary
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INFORMAL DoCKET No 4211

STOP SHOP COMPANIES INC BRADLEES DIVISION

v

BARBER BLUE SEA LINE AND

BARBER STEAMSHIP LINES INC

Reparation Awarded

DECISION OF WALDO R PUTNAM SETTLEMENT OFFICER 1

By complaint filed June 22 1977 Stop Shop Companies Inc
Bradlees Division complainant alleges that Barber Blue Sea Line
carrier applied an incorrect rate on a shipment of Artificial Christmas

Trees resulting in an b vercharge of 459 54 in violation of section
18 b 3 Shipping Act 1916 That section prohibits the assessment of
freight charges in excess of those lawfully applicable at the time of the
shipment

The complainant also alleges that the carrier denied the claim in
accordance with Tariff Rule 2802 because the claim was not presented to
the carrier within six months after the date of the shipment

According to the complainant the carrier under bill of1ading No C16
dated August 14 1975 transported a shipment of 419 cartons of cargo
described as Artificial Christmas Trees measuring 76 591 cubic meters
and weighing 6 770 kilograms from Keelung Taiwan to Boston Massa
chusetts Rates and charges were billed as follows

Ocean Freight
Bunker Surcharge
Container Yard Delivery Charge CYCD

Revenue

Tons

76591 M3
76 591 M3
76 591 M3

Amount

4 059 32
206 80

5744

Rate

53 00
2 70

75

Total 4 323 56

The complainant contends that the applicable rate for Artificial
Christmas Trees is published in New York Freight Bureau Taiwan Tariff

l Both parties having consented to the informal procedure of Rule 19 46 CFR 502 301 304 as amended this
decision will be final unless the Commission elects to review it within 15 days from the date ofservice thereof

2 New York Freight Bureau Taiwan Tariff No 8 FMC No 1 I
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No 8 FMC No II Item 0970 Based on tariff Item 0970 rates and

charges should have been billed as follows

Ocean Freight
Bunker Surcharge
Container Yard Delivery Charge CYCD

Total

Revenue
Tons

76 591 M3
76 591 M3

76591 M3

Rate
47 00
2 70

75

Amount
3 599 78

206 80
57 44

3 864 02

Based upon the foregoing the complainant seeks reparation in the
amount of 459 54 4 323 56 less 3 864 02

In support of its allegations the complainant submitted a copy of its
Claim No 450303 the carrier s letter ofdenial thereof the prepaid bill of

lading No C16 the shipper s invoice and the packinglweighUmeasure
ment list

The carrier in its response to the served complaint does not dispute
the complainant s contention that the rate was incorrectly applied
however it states that the claim was denied in accordance with Rule 59
of the JapanKorea Atlantic Gulf Freight Conference Tariff

A review of the supporting documentation and Commission tariff files
discloses that on August 14 1975 the carrier was a participating party in
the New York Freight Bureau Taiwan Tariff No 8 FMC ll and that
the effective rate for the involved commodities was in fact 47 00 on

that date i e the date of the shipment
The complaint was flied with this Commission within the statutory time

limit specified by statute and it has been well established by the
Commission that a carrier s so called six month rule may not act to
bar recovery ofan otherwise legitimate overcharge claim in such instance

Section 18 b 3 of the Shipping Act 1916 makes it unlawful for a

carrier to retain compensation greater than it otherwise would be entitled
to under the applicable tariff Accordingly the complainant hereby is
awarded reparation in the amount of 459 54

S WALDO R PUTNAM
Settlement Officer

4

3 The carrier resigned from this tariffeffective August 20 1975
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DOCKET No 73 72

AGREEMENT No 10056POOLlNG SAILING AND EQUAL ACCESS TO

CARGO IN THE ARGENTINAU S PACIFIC COAST TRADE

An equal access to controlled cargo coordination of sailings and net revenue pooling
agreement among carriers already concertedly fixing rates which excludes compet
itors from a significant share of a trade is a per se violation of Sherman Act section
I and must be justified by the parties thereto

Agreement No 10056 found not sufficiently justified and accordingly disapproved
J Alton Boyer and William H Fort for Prudential Lines Inc

Seymour H KUgler and David A Brauner for Empresa Lineas

Maritimas Argentinas S A

Thomas E Kimball and Robert B Yoshitomi for Westfal Larsen
CO NS

Donald J Brunner and C Douglass Miller Hearing Counsel

REPORT AND ORDER

October 21 1977

By THE COMMISSION Clarence Morse Vice Chairman Karl E Bakke
Bob Casey and James V Day Commissioners Richard J Dashbach
Chainnan not participating

This proceeding was instituted to determine whether Agreement No
10056 Agreement between Empresa Lineas Maritimas Argintinas S A
ELMA the national flag line ofArgentina and Prudential Lines Inc

PLI a United States flag carrier should be approved disapproved or

modified pursuant to section 15 ofthe Shipping Act 1916 The Agreement
provides for equal access to government controlled cargoes the pooling
of certain net freight revenues and the coordination of sailings in the

ArgentinaU S Pacific Coast trade It was formulated in response to

various Argentine cargo preference laws which directly imports and

indirectly exports reserve a significant portion 40 80 of that

nation s trade to Argentine flag carriers and to carriers participating in

revenue pooling arrangements with Argentine flag carriers Westfal

Larsen Co NS WL a third flag carrier in the trade participated in

the instant proceeding as a protestant seeking disapproval of the Agree
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ment ELMA PLl and WL are members of the U S Pacific Coast

River Plate Brazil Conference
Administrative Law Judge Norman D Kline Presiding Officer issued

an Initial Decision conditionally approving the Agreement 2 on the grounds
that such arrangements were a customary means of alleviating the

discriminatory effects of Latin American cargo preference laws and that

their anticompetitive features were overcome by their potential for

avoiding conflict between governments Heavy reliance was placed upon

the Commission s decisions approving Agreement No 9939 Peru Equal
Access and Pooling Arrangement 16 F M C 293 1973 and Agreement
Nos 9847 9848 Brazil Equal Access and Pooling Arrangement 14

F M C 149 1970 3

Exceptions to the Initial Decision were filed by the Commission s

Bureau ofHearing Counsel WL and PLl variously alleging that 1 the

Presiding Officer effectively and improperly shifted the burden of proof
from the Proponents of the Agreement to the Protestant WL and Hearing
Counsel 2 the Agreement s anticompetitive features have not been

sufficiently justified to warrant approval WL and Hearing Counsel 3
the conditions imposed by the Presiding Officer are ineffective and

meaningless WL and Hearing Counsel 4 proper analysis of the

evidence warrants a finding that WL is substantially likely to be precluded
from the trade WL 5 the record does not support a finding that the

Commission s 1973 approval of Agreement No 9939 was a major
factor in the subsequent decline of WL s A counterclockwise
service to Peru PLl and 6 the record requires a finding that Agreement
No 10056 will benefit the shipping public and not eliminate competitive
incentives between PLl and ELMA PLl Replies to exceptions were

submitted by fL Hearing Counsel PLl and ELMA All parties
participated in Oral Argument

Following Oral Argument the Commission issued a Notice of Intent

to Withhold Decision wherein it stated that action would be postponed
for up to 120 days while ELMA and PLl attempted to negotiate a

modified agreement which would include WL in both the sailingequal
access and the pooling arrangements Upon PLl s unopposed request
this negotiation period wasextended an additional 120 days Negotiations
proved unfruitful however when as reported to us by PLl ELMA and

PLl wished to include previously exempt cargoes i e woodpulp and

newsprint in the cargo pool and increase overcarriage refunds from 50
to 60 percent of the freight paid and WL did not On December 28 1976

I Furtherdetails concernin the parties their operations the appli ble Araentine statutes and decrees and trade
conditions throush 1973 are set forth in the Initial Decision at 334 47 0 and 7 59 We adopt these Findings of

Factas our own see Appendix
2 The Presidina Officers proposed conditions were I arequirement that Araentine carao preference law waivers

he granted to Non Asreement vessels if an Agreement vessel is not In position within 7 days 2 arequirement that
the parties strictly adhere to the provisions of Argentine Resolution 456 eRllina for negotiations between all carrien in

the trade for the purpOBe of aareeing upon adivision of cargoes which would assure the continuation of third Oag
carriage on an equitable basis

3 Hereinafter cited as the Peru case and the Brazil case respectively
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PLI advised the Commission that Resolution No 456 of the Argentine
Undersecretariat of Maritime Interests had been revoked thereby termi
nating Argentine approval of the Agreement 4

DISCUSSION

Among other things the agreement calls for a pooling ofnet revenues

by carriers belonging to the same rate fixing combination which would
reduce the Proponents economic incentive to develop individual markets
while simultaneously forelosing competitors from a substantial share of
the U S Pacific CoastArgentina trade 5 Such an arrangement must be
considered a per se violation of section 1 of the Sherman Antitrust Act
15 U S C 1 6 and is prima facie subject to disapproval under the public
interest standard of Shipping Act section 15 46 U S C 814 Mediterra
nean Pools Investigation 9 F M C 264 290291 1966 Federal Maritime
Commission v Aktiebolaget Svenska Amerika Linien 390 U S 238
1968 Approval is only possible if its anticompetitive features have been
sufficiently justified A sufficient justification is a showing that the
arrangement is necessary to meet a serious transportation need to secure

important public benefits or to further a valid regulatory purpose of the
Shipping Act or the agreement is otherwise found to be in the public
interest The burden ofmaking the required showing falls squarely on the
parties to the Agreement Canadian American Working Arrangement 16
SRR 733 736737 1976 The pivotal question raised by the exceptions is
whether Proponents have met that burden We hold that they have not 7

The Commission shares the Presiding Officer s conclusion that the state
of the record does not permit a reasonably accurate forecast of competi
tive conditions in the U S Pacific CoastArgentina trade 8 It has not been

4 Thedate of revocation and the exact language employed by the Argentine Undersecretariat were not furnished
5 Articles 5 and 12 of the Agreement ccintemplate PLI and ELMA providing sufficient vessel sailings and cargo

capacity to satisfy the needs of the trade and thereby assure that other carriers will have difficulty obtaining more
than anegligible share of Argentine controlled cargo subject to the pooling provision Proponents have not

demonstrated what legal orpractical consequences flow from the fact that the cargoes covered by the Argentine
preference laws and the mfijor provisions of the proposed Agreement are not necessarily the same Whatever the
exact description and extent ofthe cargo block involved however the purpose of Agreement No 10056 is todivide
this market equally between ELMA and PLI

6 See Citizen Publishing Company v United Slales 394 U S 131 135 136 1969 and United Slates v Topco
Associates 405 U S 596 608609 1972 and cases cited therein

1 PLI contends that equal access agreements should be viewed as concerted efforts to influence public officials

protected by the First Amendment from the application ofthe antitrust laws Eastern R R Conference v Noerr
Motor Freight 365 U S 127 1961 United Mine Workers v Pennington 381 U S 657 1965 The instant pooling
agreement involves far more than the fiUng of waiver requests at the U S Maritime Administration and is clearly
concerned with business conduct not covered by the NoerrlPennington doctrine Moreover the constitutional
freedom topetition the Government does not extend to the petitioning of foreign governments at least as far as the
Sherman Actis concerned Cf OccidentalPetroleum Corp v Buttes Gas Oil Co 331 F Supp 92 107 108 C D

Calif 1971 affd percuriam 461 F 2d 126 9th Cir 1972 cert den 409 U S 950 1972 PUs further argument
that the Agreement s division of preferred cargo and revenue pooling provisions are exempt from the Sherman Act
because they are authorized by the Argentine Government is equally misplaced See United States v Sisal Sales

Corp 274 U S 268 276 1927 Continental Ore Co v Union Carbide and Carbon
Corp

370 U S 690 707 1962
8 Hearing Counsel expressed concern that the Presiding Officerunduly emphasized the availability of wayport

revenues to WL A fair reading ofthe initial decision does not indicate that complete abandonment of U SlArgentina
service would be necessary before WL could prevail Wayport conditions have adefinite bearing upon the overall

competitive strength of acarrier s operations in aspecific trade If however an agreement causes anonparty carrier
to stop serving the ports of one country the elimination of that one country is a cause for concern in its own right

20 FM C



258 FEDERAL MARITIME COMMiSSION

established that the instant Agreement is likely to cripple WL s ability to

participate meaningfully in the trade or that it is needed to better serve
the shipping public What is clear is that ELMA s 1972 entry into the
trade intensified competition for many if not most cargoes ELMA
attracted appreciable tonnage from other carriers during 1972 and 1973
and was assisted to some unquantifiable extent in this accomplishment by
the Argentine cargo preference laws Nonethele s PLI and WL success

fully competed with ELMA and with each other during those two

years and apparently continue to do SO 9 There is nothing to indicate that
the present level of competition is causing service 4isruptions carrier
malpractices or isotheIWise detrimental to the public interest

The Presiding Officer held that Proponents met their burden of proof
because he found an important public benefit in the Agreement s potential
for creating intergovernmental harmony Once it was determined that
the Agreement was formulateain response to the Argentine cargo routing
laws the Presiding Officer automatically assumed that the Agreement
represented an improvement over an unduly discriminatory and otherwise
unalterable reality No true balancing of interests was conducted Such
an approach is perhaps a natural result oUhe Commission s decision in
the Peru case supra We believe however it is inadvisable to adhere to
the expansive rationale presented in Peru Anticompetitive equal access

agreements must be justified upon their individual merits and not merely
because they have been customary responses to the problem of
national flag discrimination which tend to obviate Commission considera
tion of more direct corrective measures pursuant to section 19 of the
Merchant Marine Act 1920 46 U S C 876

Any remedial effects of Agreement No 10056 are remote and

speculative at best The record does not reveal the existence or

substantially probable existence of specific unfavorable conditions requir
ing remedy Despite the potentially all encompassing scope of the
Argentine laws asa practical matter they do not appear likely to harm
shippers or to prevent either U S orthird tlag carriers from retaining a

viable portion of the traffic The Commission sincerely hopes that
intergovernmental conflict over Argentina s discriminatory shipping stat
utes and decrees does not occur but the possible avoidance of conflict
cannot alone provide a basis for compromising the United States policy
offree and open competition in its foreign trades Ifan agreement is to be
justified on the basis of intergovernmental harmony the Proponents
must first establish a clear likelihood that a specific type of official
confrontation would be avoided and particularize the negative effects this
confront tion would have upon ocean shipping in the United States trade

reprdJess of whether the carrier otherwise adheros to its prior schedule aloDa an established multi country tradeProute
In the instant case the continuation ofWLsC clockWise service would be irrelevant ifWL were forcedto omit
Argentine portsof call from that servicef

Despitethe fact that thl iirrespectivl imarbt sharos decJJnod since BLMA appeared asarea ularIyschl iduledcompCltitor

neither PLI nor WLeVI iDattempted to prove thatit is now faced with unprofitable Qperatinlil conditions 20

F M C
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route in question It is insufficient that the Commission may at some

future date be required to take direct action against discriminatory
conditions pursuant to section 19 of the Merchant Marine Act A more

immediate benefit is required to justify an obviously anticompetitive
arrangement such as Agreement No 10056

Moreover the methods Proponents have chosen to cope with the
discrimination created by the Argentine laws are unnecessarily broad

Even if it were established that ELMA possessed or was substantially
certain to obtain an unreasonably large market share by virtue of these

preference laws and that section 19 action was an undesirable means of

dealing with the problem a multi lateral agreement among all carriers

participating in the trade would increase competition equally well without

giving PLI an unfair advantage over WL

Proponents have failed to justify their agreement to divide the U S

Pacific CoastArgentina market Whether our 1973 approval of Agreement
No 9939 was a major factor in WLs abandonment ofits A service

is irrelevant under the circumstances

THEREFORE IT IS ORDERED That Agreement No 10056 is

disapproved and

IT IS FURTHER ORDERED That this proceeding is discontinued

SEAL S FRANCIS C HURNEY

Secretary

APPENDIX

FINDINGS OF FACT

THE PARTIES TO THE PROCEEDING

PGL

1 PGL operates ships registered under the United States flag It

maintains various liner services under an operating differential subsidy
agreement with the United States under Title VI Merchant Marine Act

1936 including the service between the West Coast of the United States

and Argentina subject of this proceeding PGL is the only company

operating U S flag liner service in that trade It has served the Latin

American trades for nearly one hundred years and has served the United

States Argentine trade since 1966 It has two separate Latin American
services from the U S West Coast the M cIass service in this

proceeding and its Jet cargo service serving only the West Coast of

South America
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2 During 1971 and part of 1972 POL operated older C3 cargo vessels
in the United States West CoastArgentine trade In 1972 POL began
replacing its C 3 vessels with modem M Class combination cargo
passenger vessels Commencing with sailings beginning in July 1972 all
POL vessels serving the trade have been M class The vessels are full
cargo vessels below the main deck with passenger capacity in the deck
house main deck and above Three holds are container holds serviced by
shipboard gentry cranes with the remaining three holds constructed to

carry refrigerated cargo including deep freeze cargo and vehicles and
general cargo serviced by under deckbridge cranes M vessels are 9 508

deadweight tons with a bale cubic capacity of 514 813 ubic feet and

contain approximately 360 000cubic feet of reefer space When M service
was initiated in 1972 refrigeration capacity was increased approximately
tenfold round trip transit time reduced by approximately 50 percent and
container capacity increased to 115 per vessel M vessels have a side
loading capability and cargoes are unitized by POL or by the shipper
The three M vessels presently serving in the trade have a speed of
approximately 20 knots

3 From the Pacific Coast POL serves Argentina in aclockwise fashion
around South America via the Panama Canal Voyages begin at Vancou

ver British Columbia and then proceed south calling at Tacoma
Washington and San Francisco and Los Angeles California Vessels
proceed directly to the Panama Canal and thence to Cartagena Colombia
Curacao La Ouaira Venezuela Puerto Cabello Venezuela Rio de
Janeiro Brazil Santos Brazil Paranagua Brazil and Buenos Aires
Argentina Northbound voyages depart Buenos Aires and sail through the
Strait of Magellan with calls at Valparaiso Chile Callao Peru and
thence to Los Angeles and San Francisco California Tacoma Washing
ton and Vancouver British Columbia M vessels maintain a frequency of
service of approximately once every 21 days Since the vessels carry
passengers schedules are prepared up to a year in advance and are

strictly followed POL plans to maintain as a minimum the 10 annual
sailings called for by Agreement No 10056 and anticipates between 15
and 11 sailings annually to Buenos Aires

4 POL has had considerable experience with refrigeration and contai
nerization Its vessels are constructed to carry containers and to accom
modate refrigerated commodities and it tends to concentrate its efforts
toward securing those types of cargoes It does not presently carry bUlk

liquids including alkane and tung oil in this trade because its vessels
deep tanks have been converted to carry fuel oil and because the cost of
cleaning is excessive POL s M class ships have carried woodpulp
newsprint and lumber only in relatively small quantities Much of the
woodpulp and lumber moving in the trade originates at outports in the
Pacific Northwest which the M class vessels do not serve because of
their rigid scheduling requirements

5 In addition to its clockwise Argentine service POL serves the West
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intervals between sailings on this voyage pattern were approximately 18
days

In 1973 WL decided to inaugurate a new C clockwise service
proceeding from the Canadian and U S Pacific Coast ports listed above
via Mexico and the Pacific Coast of Central America then through the
Panama Canal to Colombian ports in the Caribbean then southbound

along the East Coast of South America via ports in Venezuela Brazil
and the River Plate returning northbound via the Strait ofMagellan and
ports in Chile Peru Ecuador and the Pacific Coast of Colombia with

possible calls at Pacific Coast Central American ports before returning to
the U S Pacific Coast It was projected that each service would then
have approximately one sailing per month

For a number of reasons discussed below at the end of 1973 WL
discontinued its original anticlockwise or A service which WL had
maintained since 1926 Westfal Larsen now operates only the clockwise
or C service regarding the economic prospects there as more

encouraging than in the A service Nevertheless WL has not
abandoned completely the idea of providing an A service WL is a

member of the appropriate conference has the necessary agents and
could resume the service if such resumption were economically justified

For the years shown below based upon round voyages as terminating
in Vancouver British Columbia the voyage terminations in the trade are

as follows

Year

1969
1970
1971
1972
1973

Voyages
19
18

18
18
IO A service
4C service

Assuming a 120day round trip WL plans approximately 12 voyages in
1974

12 WL has followed a program of frequent replacement and moderni
zation of its vessels employed in the trade Modernization includes
elirriination of all tweendeck hatchcoamings and leveling and reinforcing
of all tweendeck surfaces to permit the use of forklift trucks and other
mechanized equipment installation of mechanically operated steel hatch
covers and in some cases installation of sideports These improvements
permit more efficient and economical handling of cargo and help prevent
damage to cargo and subsequent inconvenience to shippers

Further WL has added vessels to the trade so long as it could be
demonstrated that the tonnage would be utilized and the vessels would be
filled on a competitive basis

At the time this proceeding was initiated WL operated six vessels in
the trade All had been modernized since 1966 The vessels sailing in the
new C service were principally the MIS RAVNANGER MIS FAUS
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KANGER and MIS HOSANGER with the remaining vessels MIS

VILLANGER MIS HOY ANGER and MIS SIRANGER operating in

the original A service
At the time of the hearing ie March 1974 two of the older vessels in

the service MIS HOYANGER AND MIS VILLANGER had been
withdrawn WL is unable to commit itself as to replacement of vessels at

the present time owing to its belief that its prospects in the trade are

uncertain because of the pendency of the subject agreement and other

agreements such as that involved in the Colombian trade now pending
before the Commission in Docket No 745 The four vessels presently
serving the trade have a speed of approximately 15 knots an average

deadweight capacity of 12 259 tons and an average bale cubic capacity of

620 601 cubic feet They can carry a limited number of containers and
have no reefer space By and large the vessels operated in the trade by
POL and ELMA are newer and faster

13 For overten years WLhas provided the shipping public with sailing
frequencies of approximately 18 days This enabled suppliers to schedule

their parcels in away such as to keep IHteadytlOW ofmaterial moving to

customers in accordance with their requirements and their ability to

handle cargoes in warehouses which are generally speaking rather

limited in some Latin American areas Since the A service was

suspended WL has not yet been able to establish a fixed frequency for

its C service pattern although it hopes to establish a frequency of28

30 days
WL has been able to achieve dependability of service and scheduling

by maintaining the same basic voyage pattern and itineraries over the

years and by careful maintenance and periodic drydocking of its vessels
Also during its entire history of service to this trade WL vessels have
never lost time or been delayed due to strikes or labor stoppages by
shipboard personnel This freedom from the effects and even the threats
ofoffshore labor disputes has contributed to the stability and dependabil
ity of Westfal Larsen schedule and services WL has been especially
helpful and cooperative as regards exporters of forest products located in

the Pacific Northwest who have had difficulty in obtaining space
elsewhere

14 WL carries a broad range of commodities between the United
States and Argentina Southbound this includes so called base cargoes
such as lumber woodpulp and newsprint in addition to all types of

general cargo such as canned goods machinery chemicals metals and
seeds Northbound this includes general cargoes such as canned beef and
other foodstuffs tung oil ore and quebracho extract

WL has historically shown an interest in carrying forest products
consisting primarily of lumber woodpulp and newsprint It has tried to

adapt to the trade by improving its vessels and adapting to carry these

commodities WL rates woodpulp among its desirable cargoes Le

those cargoes that give the best results and has demonstrated its
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interest by calling regularly at outports and mill docks in the Pacific
Northwest and Alaska to load forest products Recently it has begun to
go for the larger parcels of these cargoes WL also carries relatively
large quantities of alkane and tung oil both bulk liquids and considers
them to be desirable and very desirable

The Trade

15 The Agreement between PGL and ELMA covers the trade between
ports on the United States West Coast and Buenos Aires At the present
time PGL ELMA and WL are the only carriers offering regular liner
service in the trade ELMA having entered the trade in AprllI972 Orient
Overseas Line and Mitsui OSK Line had offered service in the past
however by 1973 they had substantially withdrawn The record is silent
as to their plans for future participation All carriers are members of the
Pacific Coast River Plate Brazil Conference and also serve one or more

ports in British Columbia from which the greatest portion of the total
Pacific trade to Argentina is lifted

16 With the exception of 1971 the northbound liner trade from
Argentina to the U S West Coast has remained relatively level over the
past four years with an annual cargo movement of between 16 and 18
thousand revenue tons Southbound the trade has declined steadily from
ahigh of55 532 revenue tons in 1970 to 27 393 revenue tons in 1973 The
southbound movement from Canada to Argentina which exceeds in
volume the movement from U S West Coast ports also suffered a sharp
decline dropping from 44 319 revenue tons in 1972 to 33 259 revenue
tons in 1973 The following tables illustrate the situation

1970
1971
1972
1973

U S Pacific Argentina
Southbound Northbound

55 532 18 753
41 869 13 314
37 631 16 671
27 393 17 271

Canada Argentina
Southbound Northbound

45 389 3 779
46970 1 363

44 319 2 583
33 259 1 236

The current level of traffic is expected to continue with the prospect
that it will increase particularly with respect to forest products

17 The relative percentage ofparticipation of the carriers in terms of
revenue tons for the four year period has been as follows

1970
1971
1972
1973

PGL
50
48
23
20

U S Pacific Argentina
Southbound
WL ELMA
46
50
60 3
38 42

Other
4

2
4

under
1
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PGL

36
17
4
1

Canada Argentina
Southbound

WL ELMA

61
61
64 25
12 87

Other
3

22
7
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goods and services the drawback Pursuant to Law 19 184 Decree 3 255

dated August 24 1971 establishes the amount of reimbursement and the
commodities covered The amount of reimbursement is computed as a

percentage of the FOB vessel value if shipped on non Argentine flag
vessels and as a percentage of the C F value if shipped on Argentine
flag vessels The law influences specific commodities among which

moving in the U S West CoasUArgentine trade are canned corned beef

frozen fish cheese and apple juice concentrate

25 On November 23 1972 the Undersecretary of the Argentine
Merchant Marine promulgated Resolution 626 Resolution 626 concerns

the trade moving between the United States and Argentina and refers to

Article 7 non controlled cargo and Article 9 exceptions ofLaw 18 250

as amended The resolution states the governmental policy with respect
to the percentile division of imports and exports in the trade as between

national flag and third flag lines reserving 15 ofnon official cargo to

the latter and requires that agreements between lines which permit access

to Argentine controlled cargoes contain measures which provide equiva
lent freight values to the Argentine line Consistent with Resolution 626

the Argentine Government which gave its approval to Agreement No

10056 provided in Resolution 456 that during the first year after

approval the lines involved will make the necessary contacts to

accomplish the participation of the remaining Conference lines which

regularly serve the traffic to be incorporated to the new Agreement
without affecting what is established in the preceding article which

approved the subject agreement
26 Finally in Law 20447 dated May 22 1973 the Argentine

Government declared that its merchant marine was an instrument of

national economic policy and asserted its right to carry 50 percent ofall

its foreign trade in its national flag vessels The statute specifically
provides for the promotion ofbilateral and multilateral traffic agreements
with other governments or between steamship lines and provides for

additional support and regulation of the merchant marine Decree No

4 780 was issued pursuant to the law The decree provides among other

things that Argentine financial entities may finance freights for cargo
carried on foreign vessels only where no service or space is available on

an Argentine flag vessel or where agreements exist providing for the

distribution offreights
27 The Argentine cargo preference laws are not for the most part

designed to route specific commodities Generally Argentine flag prefer
ence arises because of the identity ofthe consignee or as a result of some

form of government financial support given the exporter or consignee
Accordingly it is impossible to determine with precision what proportion
Jf the total cargo in the trade moves under such controls or how much

argo has been routed to ELMA because of such controls Estimates

l1ave been made that 40 to 80 percent of cargoes imported into Argentina
ire presently controlled but in theory 100 percent could be subject to
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the laws in question Some commodities known or reported to have been
affected by preferential routing of one kind or another are tinplate
crysylic acid woodpulp aluminum ingots seed apple juice concentrate

military vehicles It does not appear however that all of the cargo in
anyone of these categories has been controlled In the Canadian
Argentine trade aluminum ingots asbestos and newsprint have been
affected According to a list furnished by ELMA an additional variety of
commodities such as machinery seeds some types of lumber and logs
have also been affected Although lumber appears to have been generally
free of routing controls there is some indication that it too may become
subject Despite these controls except for Canadian newsprint it appears
that these commodities have also moved via carriers otherthan ELMA
and may have been free ofcontrols at one time or another There is no

evidence that cargo presently designated as government controlled will be

substantially increased in the future but neither is there any way of

determining whether it will be substantially decreased
28 Although none of the carriers is able to determine with any

precision what overall portion of the trade is subject to preferential
routing under the laws or how much cargo has been lost to ELMA
because of the operation of the laws it appears that it is substantial and
that they have been damaged because cargo has been diverted to ELMA
or has not been offered to them because it was required to move on

ELMA 2 When ELMA entered the trade ELMA anticipated that its
support in the traffic will be constituted by the so called cargo

controlled by the Governmentwhich Law 18 250 reserves for the
Argentine flag ELMA s Pacific Coast agent indicated that considering
the ideal of open competition it would be highly unusual for a new carrier
to enter a trade and within 18 months succeed as has ELMA in

capturing 40 to 50 percent of the cargo moving PGL s Freight Traffic
Manager testified that ELMA s rapid rise to prominence considering
PGL s and WL s reputations as established carriers could only have

been accomplished with the aid of the Argentine cargo preference laws
From ELMA s first year in the trade PGL s average tonnage per vessel in
1972 dropped down to about 300 tons a vessel whereas it had been
about a thousand tons a vessel the two previous years PGL also
dropped in participation from around 50 in the total trade to less than
half that partly due to the Argentine preference laws and probably partly
due to a new carrier in the trade offering regular service The effect on

WL has been to appreciably curtail carryings in the northbound and

I Alkane an important bulk liquid commodity movina southbound my become subject to preferential rnutiDJ
requirements in connection withtho Aracotine 8overnment s program of subsidizina imports ofcertain basic am

scane raw materials by means ofspecial exchanac rates although up to the time of the hearing WL had been abJe 1

carry it without ettina awaiver
2 Akhouah both POL and WL witnesses expres8ed the opinion that the Araentine carllO preference aws hal

worked to reduce their respective carrylnlls the record provided few specinc examplesshowinB whether diversion tl

ELMA occurred as a result of the 1awB as distinct from the added entry of BLMA into the trade Since the law
operate on consignees in Argentina as apractical matter it is unlikely that the precise amount of cargo diverted tJ

ELMA solely as a result of the laws couLdever be quantified
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southbound trade In 1973 for instance WL s participation dropped to

38 whereas in 1972 WL had attained a level of 60 in the southbound
trade

Background ofAgreement No 0056

29 PGL first became acquainted with the Argentine cargo preference
laws and the effects which they could have on aU S flag carner prior to
the inauguration of ELMA s West Coast service Before entering the
Pacific service ELMA had been operating in the trades between the Gulf
and Atlantic Coasts and Argentina trades served respectively by the U
S flag carriers Delta Steamship Lines Inc Delta and Moore Mc
Cormack Lines Inc Moore McCormack Problems occasioned by the

Argentine laws discussed affected these carners and ultimately led to the
intervention of the United States Government in an effort to resolve the
situation before it escalated into a shipping war between the two
countries Officials of PGL were made aware of the developments in
these trades through their agent in Buenos Aires a subsidiary of Moore
McCormack and through contacts with Moore McCormack officials in
New York In addition PGL received correspondence from Delta
concerning Argentine discrimination and later was in periodic contact
with officials of the Maritime Administration

30 In early 1969 after initial negotiations and discussions on Argentine
discrimination involving officials ofthe U S and Argentine Governments
Delta and Moore McCormack negotiated southbound Rationalization of

Sailings and Cargo Agreements with ELMA which provided that each
line would have equal access to government controlled cargoes These
agreements were signed on November 27 1969 and approved by the
Federal Maritime Commission on February 18 1970 Despite the fact that
these agreements were intended to resolve the cargo discrimination

experienced by the U S lines however Delta did not thereafter carry
what it considered to be its proportionate share of the cargo moving from
the Gulf and Moore McCormack likewise did not regard the equal access

arrangement as satisfactory
31 Although PGL had anticipated that ELMA would enter the U S

West Coast trade it was not until May 1971 that it learned officially that
ELMA had decided to institute a Buenos AiresU S West Coast service
At that time two ELMA officials visited POL s San Francisco office and
indicated that ELMA intended to commence service from Buenos Aires
in July At that time they proposed an equal access agreement between
the lines PGL had already felt the discriminatory effects of Law 19 184
and Decree 3 255 the drawback in the Argentine wayport trades and
from this point on took a definite interest in what was taking place with

respect to Moore McCormack and Delta In late 1971 POL learned from
its agent in Buenos Aires that ELMA had decided to postpone commence

ment of its West Coast service until the longshoreman s strike then

affecting U S ports had been settled PGL was also aware at this time
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that further Delta and Moore McCormack negotiations with ELMA had
turned toward pooling and equal access agreements which were expected
to settle the problems being experienced on the Gulfand Atlantic Coasts

PGL s Buenos Aires agent represented Moore McCormack in these

negotiations Because of the problems experienced by Delta and Moore

McCormack and because the full effect of the Argentine laws reserving
cargo for Argentine vessels would become effective once ELMA entered

the trade PGL notified its agent in December 1971 to inform ELMA
officials at their next meeting on the Moore McCormack pooling agree

ment that PGL was interested in entering into an equal access agreement
and that it wished to be included in the pooling discussions which were

then taking place
32 By the spring of 1972 negotiations between ELMA Delta and

Moore McCormack concerning the pools had reached an impasse Despite
its request PGL had not been made a part of these negotiations and
ELMA had recently inaugurated its West Coast service In an effort to

resolve the continuing cargo discrimination suffered by Delta and to lay
the groundwork for broader pooling agreements a series of meetings
were held between representatives of the governments of the United

States and Argentina In May 1972 the General Counsel of the U S

Department ofCommerce and a representative of the Maritime Adminis

tration visited Buenos Aires and met with the Undersecretary of the

Argentine Merchant Marine Talks were held again in June involving the

Maritime Administration and U S State Department but no satisfactory
solution was reached at that time Thereafter an aide memoire was

prepared by the State Department and forwarded to the Argentine
Government In the aide memoire the State Department reviewed the

history of Delta s problem and expressed the policy of the United States

In pertinent part the aide memoire stated

US SHIPPING LEGISLATION AND THE MARITIME POLICIES OF THE

EXECUTIVE BRANCH ARE BASED ON THE PREMISE THAT REASONABLE

COMPETITION AND NONDISCRIMINATION AMONG CAJUUERS BEST SERVE

THE DEVELOPMENT OF EFFICIENT SHIPPING SERVICES AND THE EXPAN

SION OF TRADE WE SEEK TO HAVE A MERCHANT MARINE CAPABLE OF

CARRYING A SUBSTANTIAL PART OF OUR FOREIGN TRADE ON A COMPET

ITIVE BASIS AND WE RECOGNIZE THAT MANY OTHER NATIONS HAVE

THE SAME ASPIRATION

SPECIFICALLY WITH RESPECT TO CARGO RESERVATIONS THE UNITED

STATES HAS FIRMLY SUPPORTED THE PRINCIpLE THAT THERE SHOULD
BE EQUAL ACCESS TO GOVERNMENT CONTROLLED CARGOES AS BE

TWEEN THE LINES OF THE TRADING PARTNERS WE KNOW OF NO OTHBR

EQUITABLE RULE

REGARDING POOLING AGREEMENTS AMONG SHIPPING LINES WE PRE

FER THOSE WHICH INTERFERB LEAST WITH COMPETITION AND THUS
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PROTECT THE INTERESTS OF SHIPPERS AS WELL AS SHIPOWNERS CON
SISTENT WITH OUR LEGISLATION THE FMC HAS APPROVED AGREEMENTS
WHICH SIMPLY PROVIDE EQUAL ACCESS BY EACH SIDE TO GOVERNMENT
CONTROLLED CARGOES AS IN THE DELTAJELMA AGREEMENT AND HAS
ALSO APPROVED BROADER POOLING AGREEMENTS WHICH DIVIDE REVE
NUES EQUALLY BETWEEN THE CARRIERS OF THE TRADING PARTNERS
WITH RESPECT TO THE TRAFFIC THEY CARRY WITHOUT INVOLVING
QUOTAS OR OTHERWISE RESTRICTING THE FREEDOM OF THIRD FLAGS
TO COMPETE FOR NORMALCOMMERCIAL CARGOES

IN THE US VIEW CARGO RESERVATIONS SHOULD NOT BE SO EXTEN
SIVE THAT REASONABLE THIRD FLAG SERVICES CANNOT BE MAIN
TAINED ON AN ECONOMIC BASIS AND THE AREA OPEN TO COMPETITION
BY ALL FLAGS SHOULD BE AS WIDE AS POSSIBLE IN ORDER TO PROMOTE
EFFICIENT SHIPPING SERVICES AT REASONABLE RATES FOR THE TRAD

ING PARTNERS CONCERNED

Inconclusion the Department urged the Argentine Government to accord

equal access to Delta in order to resolve the immediate problem and
establish a basis for the negotiation ofbroader arrangements if desired

by the parties involved The intervention by the United States govern
ment was beneficial in bringing about meaningful negotiations between
ELMA and Delta and Moore McCormack

33 In Chile Ecuador Colombia Venezuela and Peru PGL had seen

its services adversely affected by the emergent nationalism of South
American countries and the efforts of those countries to promote a

national flag merchant marine as an instrument ofgovernment policy The
situation confronting PGL with respect to Argentina was therefore not
novel ELMA had entered the trade with the express intention ofutilizing
Argentine preference laws and almost immediately thereafter PGL had
experienced a loss in northbound cargoes as adirect result

34 The alternatives open to PGL to prevent cargo discrimination were

fantiliar PGL could have done nothing while ELMA s service became
established on the strength of its cargo preference laws and with the

consequent erosion ofPGL s cargo base This was not acceptable to it
Another alternative which was to negotiate an equal access type
agreement with ELMA was the most desirable from PGL s standpoint
because it would avoid resort to government intervention and would not
create animosity between the lines PGL s efforts at reaching a solution
on this basis even with governmental assistance had not met with
success Finally PGL could have sought retaliatory or countervailing
assistance directly from the United States Government for example
action by the Federal Maritime Commission under section 19 Merchant
Marine Act of 1920 and it could have requested that the Maritime
Administration refuse to grant waivers for the carriage of Export Import
Bank cargoes on Argentine flag vessels Both alternatives were consid
ered and it was decided that the second approach denial of Exim
bank waiverswould be the appropriate course under the circumstan

20 F M C



274 FEDERAL MARITIME COMMISSION

i
1

ces POL consideted the use of section 19 to be the more drastic and

least sltisfactory approach POL considered section 19 to be both tiple
consuming and burdensome Moreover whellever section 19 has been

invoked in the past it has almost always resulted ina commercial

agreement between the national flag lines involved
35 POL routinely receives communications from the Maritime Admin

istration giving it an opportunity to express its views as to whether a

waiver should be granted to a foreign line for the carriage of cargoes

financed by the Export Import Bank 3 The Maritime Administration s

judgment as to whether a waiver should be granted is based onthe United

States as a whole and while there were no Eximbank cargoes moving in

the U S West CoastAraentine trade in the fall of 1972 the denial of

waivers coulibe applied to shipments from the Oulf or Atlantic In

October 1972 PGt wrote the Maritime Administration and requested that

no further waivers be granted
36 IJ1 mid December 1972 Mr AoTheodore DeSmedt then POLs

President and Mr A1bert B Wenzell POL s ViciPresident and General

Manager in charge of its Pacitic services traveled to Buenos Aires and

met with ELMA representatives to discuss ELMA s continuing refusal to

enter into an agreement which would grant POL access to Argentine
controlled cargoes ELMA remained reluctant to enter into a commercial

agreetMnt and PGL suggested that unless some form ofagreement could

be reached between the lines PGL would be obliged to seek assistance

from the United States Government by opposing waivers for Eximbank

cargoesor through the aid of the Federal Maritime Commission ELMA

agreed to review the situation and meet again in January Thereafter

PGL contacted the Maritime Administration explained their failure to

reach an understanding in December and again requested that Eximbank

waivers be denied to Argentine flag vessels until POLand ELMAhad
entered into meaningful discussions The Maritime Ailministration contin

ued to grant waivers however because it was reluctant to upset pending
Delta and MooreMcCormack negotiations while there was a reasonable

prospect of tinally settling that dispute without government retaliation
PGL received a copy of a letter from Robert J Blackwell Assistant

Secretaryuof Commerce for Maritime Affairs to the Argentine Undersec

retary of the Merchant Marine jndicating Mr Blackwell s desire that all

three U S lines be included in the agreement discussions then underway
It was the Maritime Administration s hope that this letter would start

serious negotiations between ELMA and PGL

1 Under Publlc Resolution 17 of the 73rd ConareIB the Conarels expreued thO senaeof Conareu that pubUc
apneio ul8klna lQq8 to finance xportl shall requl that thoae exports be anied on United States t1aa veslcls PR

1718 applkable toloana of theExpart Import Bank to foretan Indliduals ar entities for thepurpose ofthe acqbJsltior
and shipment af United Stat products A waiver of thoV S flll rcqu ment ispormlttod may be pnted b3

the Maritime AdminilltratiaQ to veneJa of the rociplon country t In arantlna waivers for PR 17 C loel the Maridml

Administration cansiders amona other thinas whether u s nll veslel are accorded parity af treatment in thl

carry lOI Ocf CaJ1OO1 QOntroUed by tho ov rnment af the Rclpient ountry Wbon tbe aritime Administration II

satit6ed that parity is extended to U S t1aa vessels 50 percent participation in the carriage of Eximbank carloel

may be 8lmted to forelan nlli v Is P P SRR p 501 101
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37 In late January 1972 Mr DeSmedt and Mr WenZell returned to
Buenos Aires and reached an agreement in principle with ELMA officials
respecting an equal access and pooling agreement The Delta and Moore
McCormack agreements had been completed by then 4 and a draft
agreement was drawn following those examples After additional negotia
tions in the spring of 1973 during which time ELMA asked that certain
changes be made s agreement was finally reached Agreement No 10056
was signed by the parties on May 21 1973 and approved by the
Argentine government pursuant to Resolution 456 dated July 4 1973
apparently for one year6 during which time as noted above the lines are

supposed to make provision for the participation of the remaining
Conference lines

38 WL has made no effort to contact PGL or ELMA to discuss an

agreement concerning operations or the distribution of traffic in the
United States Argentina but neither has PGL or ELMA contacted WL
for such a purpose The Norwegian Government has expressed its
concern to the Argentine Government over discriminatory Argentine
cargo preference laws and has communicated its concern over Agreement
No 10056 as well as other pending agreements in the South American
trades to the Commission 7

Agreement No 10056

39 Agreement No 10056 is divided into two parts one covering cargo
moving northbound Annex I and the other cargo moving southbound
Annex II The operative provisions are identical except for the commod

ities which are excluded from the pooling provisions and the amount of
the pool deductible The agreement is limited to cargoes moving between
U S ports in the San Diego and Bellingham range on the one hand and
Buenos Aires Argentina on the other hand It does not include wayport
cargoes or cargoes moving to or from Canadian ports

40 Agreement No 10056 provides an instrument for PGL to secure

equal access to cargo restricted to Argentine flag vessels by the Argentine
Government which it would otherwise be denied Articles 3b Annex I
and Annex II are the key or necessary provisions for providing equal
access to government controlled cargoes They provide in pertinent part

4 They were signed on February 18 1973 and approved by the Federal Maritime Commission on May 3 1973

Agreement Nos 10038 and 10039 The Delta and Moore McCormack agreements were based upon an existing
pooling agreement between PGL and Lloyd Brasiliero covering the U S West CoastBrazil trade Agreement No
9873

5 The changes brought the agreement more in line with the PGULloyd Brasiliero agreement
6 The Resolution as translated states that the agreement is hereby homologated until the first year of its

validity
7 Official notice is taken of the fact that an aide memoire has been transmitted and is located in the official file for

this Docket and that the matters contained therein express the position of the Norwegian Government As POL notes
however the Norwegian Government appears to have manifested a willingness to sanction pooling agreements
between its national t1ag carriers and Latin American lines in Norwegian Latin American trades Agreement Nos
9847and 9848 Revenue Pools U SlBrazil Trade 14 F M C 149 156157 1970
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1

b In order for he parties to participate under equal competitive conditions inthe
carriage of pooled cargoes parties win do everything possible through appropriilte
channels with their respective Governments to assure that the lellal andlor administrative
regulations and practices in force in the Argentine Republic and the United States of
America regarding the reservation protection and promotion of cargoes to their
respective merchant marines are extended equally to both parties

41 Equal access applies only to government controlled cargoes It does
not provide for quotas or guarantees of participation The pmvision would
permitPGL to freely compete with ELMA for all cargo controlled by the
Argentine Government With respect to ELMA the provision requires
that PGL do everything possible to obtain equalacces for ELMA to

United States govemmentcontrolled cargo This includes not only those
cargoes moving from the Pacific Coast which account for well under
10 of the total U S Pacific Coast Argentine trade but also those
moving from the Atlantic or Gulf Coasts which are considerable greater

42 In order for PGL to gain equal access to Argentine controlled
cargoes it was necessary to enter into an agreement which contained a

pooling provision because of the requirements imposed by Law 18 250
and Resolution 626

Articles 7 Annex land Annex II provide for the pooling of revenues
from certain specified cargoes carned by the lines Article 3 a excludes
from the pooling provisions revenues fmm the carriage of the following
commodities Northbound Annex I liquid and dry bulk except vegeta
ble oils wines or derivatives thereot open rated cargo iron and steel
pipe and tube transshipment cargo and certain other miscellaneous
cargoes and southbound Annex II liquid and dry bulk woodpulp
newsprint open rated cargo transshipment cargo and certain other
miscellaneous cargoes s

43 Under the pool calculation prOVisions Article 7 a party s total
revenue from pooled cargoes is first subject to the calculation of a

carrying rate which is 50 percent of the average revenue per revenue ton
and which is retained by the pool partners It represents cargo handling
charges and a part of vessel expenses The remaining revenue is shared
equally between the lines subject to a deductible of 15 000 northbound
and 30 000 southbQund credited to the overcarrier POL anticipates that
there will be minimum payments from time to time or that cargoes as

between the lines will average Olt so that there will not be payments
over the long run 9

44 Article 12b provides that the parties will coordinate to the best of
their abilities their sailings with spacing at regular intervals as cargo
needs may dictate Because M ships are combination cargo passenger
vessels PGL plans and publishes its sailing schedules one year in

8 The handlina charae levied OD the U S West Coast which is applied to the movement ofcarso to or from the
place of rest on the dock and the sJUp s book is excluded from revenue Surcharaes taxcs levied aaainlt ClUiO port
differentials QIId wharfaae fees are aLso excluded

9 Had the Agreement boen in etTect durlna 1973 it Willcalcula ed that POL would have been required to make a

payment of 30 ooo to ELMA in the northbound tfe This compares with total revenue of 673 515 In the
southbound trade no payment would have been necessary
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advance It does not intend any change in its sailings as a result of
Agreement No 10056

45 Under Article 5 each party is required to maintain a minimum of
10 sailings per year and in the event one party fails to meet his minimum
an adjustment mechanism is provided reducing that party s share of the
revenue pool The agreement does not limit the number of sailings of
either party Article 5 e provides that each party will provide sufficient
cargo capacity to satisfy the needs of the trade This provision does not
require any specific allocation of space but rather is an expression on the
part of the lines that they will provide sufficient space to insure that there
is no cargo going begging

46 Article 9 provides that the length of the pool accounting period shall
be 12 months including all sailings from January 1 through December 31
that the parties shall exchange bills of lading and manifests and that
certain other measures shall be employed for accounting purposes The
remaining provisions are standard and relate to cancellation rates claims
for lost or damaged cargo force majeure arbitration of disputes
successors notification consultation extension and initiation

47 As noted previously both POL and ELMA are members of the
Pacific Coast River Plate Brazil Conference and Articles 4 a ofAnnex I
and Annex II provide that cargoes shall be handled in accordance with
rates rules and regulations prescribed by filed freight tariffs The
agreement does not call for cooperation in the setting of rates nor does
POL intend to collaborate witli ELMA outside the conference structure
in setting rates

48 As the Commission s Order mentions there are two typographical
errors appearing in the original copy of the agreement filed with the
Commission First Article 6 c ofAnnex Ishould be amended to strike
the period at the end of that sentence and to insert the following
language to the total number of actual sailings made by all parties
Second the third defmition of revenue tons appearing in Article 7 b 1 of
Annex II should be corrected by striking the work long and replacing
it with short The corrected definition then properly reads two
thousand 2 000 pounds on pooled cargo ratable per short ton These
corrections bring the English text into harmony with the Spanish

49 POL does not contemplate engaging in any joint solicitation of
cargo with ELMA joint use of offices joint employment of agents or

joint furnishing ofservices to shippers nor does POL at this time plan to
act as an agent or broker formally or informally for ELMA There is no

provision in the Agreement restricting the solicitation of cargo Articles
lb Annex Iand II specifically provide that each line will actively and

aggressively compete for available cargo traffic and promote and develop
to the best of their abilities the commerce between the Argentine ports
and ports in the United States Each party is to maintain its sole
discretion in the manning navigation and operation of its vessels

50 Article 17 provides that the agreement shall remain in force and
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effect for aperiod of three years following approval by the respective
government authorities but may be extended by mutual consent of the

parties and approval of the respective authorities
51 WL presented as its chief witness Mr Per Schumann Olsen

director and chief executive officer of the line who came to the hearing
in San Francisco from Bergen Norway and in addition provided the
record with financial data relating to WL s overall operations in the Latin
American trades Analysis of the testimony and data however do not

permit aclear prediction as to the future ofWL in these trades
52 The primary bases for WL s contentions that approval of Agreement

No 10056 would most likely cause it to depart from all Latin American
trades is Mr Schumann Olsen s testimony plus certain financial data

pertaining to WL soperations in 1973 and WL s experience in the
Peruvian trade In his prepared testimony Exhibit 51 Mr Schumann
Olsen concluded

the most likely result of approval of Agreement No 10056 is thlit Westfal Larsen
Line would be unable to continue any part of its Latin American service In other
words Westfal Larsen Line would cease to exist

Elsewhere he elaborated on the considerations which enter into his
thinking stating

Westfal Larsen Line is anxious to remain in 1le trades to and from Argentina as well
as the rest ofIatin America Otherwise we would not bother to Iiih1 for our existence
as we are doing in this case We thrive on Competition and we are willing to continue to
compete fairly and effectively with Prudential Grace Lines and ELMA despite the
present unilateral restrictions and discriminations imposed by the Government ot

A1llenlina The same is true for other trades where Latin American governments favor
their own fleets but only their own fleets We have been faced with such flag
discrimination in the past and have had the flexibility and opportunity to adapt and
survive llut when both national flag lines join in agreements which result in our 10sil18
most or all of ourcarryings in the trade there is no inducement for us to rationalize or

adapt We CIUlot do that when we do not know which country will be closed next by
agreements which the Federal Maritime Commission approves

In making our judgments about the future of Westfal Larsen Line we must weigh
considerations such as these What is United States shipping policy with respect to
freedom of competition among vessels of all flags and freedom of shippers to choose
amol18them1 Are we or any third flag lines wanted in these trades Are we needed
We have witnesses who say we are But approval of Agreement No10056 would
indicate to us1hat the Federal Maritime Commission does not agree

53 Mr Schumann Olsen gave the appearance of sincerity and genuine
concern over the prospects of his line s operations in the Latin American
trades Additionally he authorized the production offinancial information
relating to WL s service s despite their confidential or semi confidential
nature in order to show the basis for his concern As chief executive
officer ofcourse he is in apolicy making position and presumably either
he or his co directors have the authority to call it quits in the Latin
American trades after consideration of all factors However as the
Commission has indicated in the Peruvian case it is objective evidence
concerning WLs overall Latin American operations including wayport
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operations which is required in order to make a reasonably accurate
forecast Peruvian case cited above slip opinion p 18 It is furthennore
reasonable to expect that objective evidence will also be considered by
Mr Schumann Olsen and his co directors i e that WL s management
would carefully consider the financial prospects of the line regarding its
entire Latin American operations before making any final decision to
withdraw

54 WL introduced into the record a series of financial exhibits
Exhibits 5258 60 containing information ofa confidential nature These

exhibits contained WL s 1972 and first half 1973 operating results Exhibit
52 and further analyzed cargo carryings and revenues derived over a

period of time extending from 1970 through 1973 in WL s Latin American
services Two exhibits 53 54 illustrate that because of the existence of

many fixed costs a relatively small reduction in gross revenues will cause

a disproportionately large reduction in net results Of course as PGL and
ELMA point out the converse would be true in principle i e a relatively
small gain in revenues would lead to a disproportionate increase in net
results Nevertheless the exhibits do illustrate a peculiar sensitivity to
revenue decline Furthermore Exhibit 52 shows that WL s net results for
the first half of 1973 underwent a severe decline when compared to results
from the preceding full year 1972 The exhibits also indicate a considerable
volume ofbusiness derived from wayport traffic and from Latin American
trade areas other than Argentina In 1972 out of six southbound Latin
American trade areas revenues derived from the U S Pacific to

Argentina trade area were the smallest of all areas except for Canada
U S to East Coast Latin America Northbound a similar ranking existed

except that the smallest trade area was shown to be Argentina to
Canadian Pacific ports For first half 1973 U S Pacific to Argentina
revenues were far exceeded by revenues derived from CanadaU S
Pacific to other Latin American countries and even by wayport traffic
between Latin American countries

55 Aside from the fact that some of the exhibits product results
inconsistent with others owing to different bases of computation 10 they
suffer from a fundamental shortcoming which renders them unreliable for

purposes of forecasting WL s prospects in the Latin American trades

Basically the problem is that the exhibits were based upon operating
experiences and facts which no longer exist In 1972 WL had operated its
so called A service serving the West Coast of South America
southbound In 1973 however WL experimented with a new C
service i e serving the East Coast ofSouth America southbound and

by the end of the year had abandoned the A service altogether
FlIrthermore the year 1972 was admittedly a very very bad year for

WL Other factors which have changed include the fact that WL operates

10 For example total freight revenues shown in Exhibit 52 for 1972 are more than 600 000 greater than those

shown on Exhibit 55 for the same period of time apparently because of a different basis for including voyages
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the C service with four of its larger vessels whereas the A service

had employed six vessels in 1972 including two older and more costly
ships These four ships according to Mr Schumann Olsen are better

suited to the cargo moving in the C service than to that moving in the

A service Apparently however WL has hopes for the e service
which serves a market showing the greatest traffic growth potential i e

Brazil and at the time of the hearing March 1974 according to WL s

agent Skellenger cargo offerings in the new service appeared to be more

favorable than those in the old A service Finally as Mr Schumann

Olsen acknowledged the critical financial exhibits 52 53 and 54 based

as they were upon a previous pattern of operations could not be used as

the basis for determining the profitability of WL s new C service

WL s Cargo Prospects
56 Both OL and ELMA dispute WLs contentioll that approval of

Agreement No 10056 will cause such aserious loss of necessary cargoes

as to jeopardize its ontinued existence in the trade They point out that

WL s revenues from the area covered by the agreement Le U S

Pacific CoastArgentina northbound and southbound represent a small

proportion of WL s total business because of the greater volume of

wayport and non Argentine cargoes which are carried by WL These facts

have been discussed above ELMA cites data showing that the Canadian

portion of the Canada U S Pacific southbound Argentine trade not

covered by Agreement No 10056 produced greater revenues than the U

S Pacific Coast portion for 1971 and 1972 58 4 and 58 2 percent
respectively although this figure declined to 25 4 percent in the first half

of 1973 and northbound Canadian revenues were well in the minority
They further point out that among WL s ten leading commodities are

such items as woodpulp alkane and paper products which are excluded
from the pooling provisions of the agreement and presumably will be

available to WL regardless ofapproval of Agreement No 10056 11 Of

greater significance however is the question whether these commodities

are subject to the Argentine routing laws and consequentlY the equal
access rather than the pooling prOvisiQns of the agreement If that is the
case WL could only carry the items after ELMA and POL had first

crack after which waivers would have to be obtained in WL s behalf
57 POL after analyzing WLs 1973 carryings from U S Pacific and

Canadian ports concludes that WL would stand to lose a maximum of

only 1 590 revenue tons if Agreement No 10056 were approved a

minimal amount ofbusiness compared to total revenue tons moving This
exercise is based upon a number of assumptions and even its final

conclusion assumes that the loss of 1 590 revenue tons would not be

II In 1973 WL carried 55 9of tho woodpulp 71 6ofthe bulk alkane and 73 3 of the lumber The last item

while not excluded from the pool moves out of Columbia River ports which POL is not essentially equipped to

carry Elsewhere the record indicates that socalled low rated caraoes such 88 alkane aluminum insots tinplate
all with rates at orlower than that forwoodpulp 40W generated as much 8S 84 of WLs total revenue tons in 1973

in the U S PacificfArgentine trade Exhibits 23 and 24
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significant POL begins with the fact that in 1973 WL carried 14 279

revenues tons from U S Pacific and Canadian ports to Argentina of
which 12 689 tons consisted of cargoes woodpu1p alkane or Canadian

cargo either not covered by the agreement or by Argentine routing
restrictions or not considered attractive cargo by POL Woodpulp and

alkane as ELMA has pointed out and the record shows represented
over 80 percent of WL s southbound revenue tonnage in 1973 in these

trade areas and between 60 and 80 percent in previous years since 1970

The record shows that these items have generally been free of Argentine
routing restrictions and that POL does not consider them desirable

cargoes both being bulk commodities 12 Theoretically then WL could

continue to carry these items Whether this fact standing alone would

induce WL to continue its service in the subject trade area is another

question It should be remembered however as previously discussed
that the U S Pacific CoastArgentine service of WL has been relatively
small compared to WL s entire Latin American operation because of the

greater volume of wayport and non Argentine cargoes which WL has

carried under its A service But as mentioned previously since WL

has now abandoned its A service in favor ofa e service WLs past
experience with regard to wayport or non Argentine cargoes or indeed

with regard to overall financial results cannot be used to predict WL s

prospects

11 WOOdPlllp is not desirable cargo for POL s M Class cargo passenger vessels and POL does not regularly call at

outports in the Pacific Northwest from which the greatest portion of forest products originates Consequently POL

has carried relatively small quantities Alkane which is ahulk liquid is not suitable because PGLs vessels presently

do not have adequate tank capacity since the tanks have been converted to carry fuel oil As Hearing Counsel

contend however PGL could reconvert the tanks Furtllermore the alkane iscarried for asole shipper and there is

testimony that this commodity may become a controlled cargo in the future Also woodpulp which is WL s most

important single revenueproducing commodity has been declining in tonnage over the past three years dropping
from 22 639 revenue tons in 1971 to 9 932 tons in 1973 from U S Pacific portsto Argentina From Vancouver

British Columbia the comparable figures are 25 456down to 17 091
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INFORMAL DOCKET No 393 1

NATIONAL STARCH CHEMICAL CCORPORATION

v

ATLANTIC CONTAINER LINE LTD

NOTICE OF DETERMINATION NOT TO REVIEW

November 977

Nqtice is hereby given that the Commission on November 1 1977
determined not to review the decision of the Settlement Officer in this
proceeding served October 18 1977

By the Commission

SEAL S FRANCIS C HURNEY
Secretary
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INFORMAL DoCKET No 3931
NATIONAL STARCH CHEMICAL CORPORATION

v

ATLANTIC CONTAINER LINE LTD

October 8 977

Reparation Awarded in Part

DECISION OF WALDO R PUTNAM SETTLEMENT OFFICER 1

By complaint filed March 25 1977 as amended August 15 1977
National Starch Chemical Corporation complainant alleges that
Atlantic Container Line Ltd carrier applied incorrect rates or charges
on each of several six individual shipments resulting in combined
overcharges of 449 81 2 While a violation of the Shipping Act 1916 is
not alleged it is presumed to be section 18 b 3 which prohibits the
assessment offreight charges in excess of those lawfully applicable at the
time of the shipment

The carrier in response to the served complaint admitted that the
claims were denied solely on the basis of tariff rules which prohibit the
payment of overcharge claims not presented to the carrier within six
months after the date of the shipment 3 The carrier also stated that it did
not dispute the complainant s contentions of misapplication of rates
incorrect computation of cubic measurements and rate extension errors

The carrier under bill of lading No B 75410 dated March 25 1975
transported a container of cornstarch in drums on a house to house basis
from Baltimore Maryland to Antwerp Belgium The carrier assessed a
rate of 10125 per 2 240 pounds on 40 448 pounds The cargo should
have been rated under tariff Item No 048 8216 001 of the North Atlantic
Continental Freight Conference Tariff 29 FMC 4 which provides for a

I Both parties having consented 10 the informal procedure of Rule 19 46 CFR 502 301 304 as amended this
decision will be final unless the Commission elects to review it within 15 days from the date of service thereof2 The original complaint involved eleven IIindividual claims five 5 of which proved to be time barred by
statute

3 North Atlantic French Atlantic Freight Conference Tariff No 2 FMC 3 Rule 8 North Atlantic French
Atlantic Freight Conference Tariff No 3 FMC4 Rule 9 North Atlantic Continental Freight Conference Tariff
No 29 FMC 4 Rule 8 North Atlantic United Kingdom Freight Conference Tariff No 47 FMC 2 Rule 22
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rate of 93 75 per 2 240 ounds On the basis of an incorrect application
of freight charges the complainant paid 1 910 54 1 828 27 plus a 45

percent currency surcharge of 82 27 The correct charges should have
been 1769 04 t1692 82 plus a 4 5 percent currency surcharge of

76 18 The resultlUlt oVClQlulrse is 141 50 J 91O 54 less 1 769 04

The carrier under bill flading No A 67058 dated April 19 1975

transported a shipment of hesive glue from New York New York to

London England The carrier assessed a rate of 78 25 per 40 cubic feet

on 216 cubic feet or 5 4 MrThe cubic measurements shown on the bill
of lading prove the shipment to consist of 204 5 cubic feet or 5 1 wr On

the basis of an incorrect Qomputation of cubic density the complainant
paid 422 55 The correct ehargos should have been 399 08 The resultant

overcharge is 23 47 422 55 less 39908
The carrier under bill of lading No A 91138 dated July 5 1975

transported a shipment of ynthetic resin in bags from New York New

York to Le Havre FranCe The carrier assessed a rate of 86 50 per 40
cubic feet on 39 cubic feet The cubic measurements shown on the bill of

lading prove the shipment to consist of28 cubic feet On the basis of an

incorrect computation of tubic density the complainant paid 87 29
84 34 plus a currency lllJ rQharge of 2 95 The correct charges should

have been 62 67 60 5 phiS currency surcharge of 2 12 The resultant

overcharge is 24 62 1l7 9 less 62 67
The carrier under tlilof lading No B 67402 dated July 10 1975

transported a contain 1 of lIynthetic resin in drums on a house to house
basis from Baltimore Maryland to London England The carrier
assessed a rate of 99 75 per 240 pounds on 40 576 pounds The cargo
should have been rated llnOOr tariff Item No 51111001 which provides for
a rate of 90 00 per 2 240 POlmds On the basis ofan incorrect application
of freight charges the complainant paid 1 806 90 The correct charge
should lave been 1 630 29 The resultant overcharge is 176 61
1806 90 less 1 630 29
The carrier under bill oflading No A 67011 dated September 19

1975 transported a shipment of water clarifying or purifying compouqds
in drums value over 500 to and including 1 000 per 2 000 pounds net

weight from New York New York to London Englarid The carrier
assessed a rate of126 oo per 40 cubic feet based upon 117 cubic feet
The cargo should have been rated under tariff Item No 51Q OOOl of North
Atlantic United Kingdom Freight Conference Tariff 48 FMC3 which

provides for a rate of 104 00 w m orwfthinthis value range On the
basis OrM incorrect application of freight charges the complainant paid

368 55 The correct charge should have been 304 20 The resultant

overcharge is 64 35 368 55 less 304 20
As previously stated the carrier denied the above claims in accordance

with the provisions of its tariffs restricting payment of overcharge claims
to those claims filed within six months after date of shipment

The complaint was filed with this Commission within the statutory time
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limit specified by statute and it has been well established by the
Commission that the carrier s so called six month rule may not act to
bar recovery ofan otheIWise legitimate overcharge claim in such instance

Section 18 b 3 of the Shipping Act 1916 makes it unlawful for a
carrier to retain compensation greater than it otheIWise would be entitled
to under the applicable tariff s Accordingly the complainant hereby is
awarded reparation as follows
Bill of Lading B 75410 nn nn h

n nn nn
nn n n hn

Bill of Lading A 67058 nn h
n nn nn

n hnn hnn

Bill of Lading A 91138 hn
n hn hnn

nn h n n

Bill of Lading B 67402 n h
n

hhnnhnnnnn nn nn h

Bill of Lading A 67011 n hnn
hn n n

nn n n nnn

141 50
2347

24 62
176 61
64 35

Total 430 55

In addition to the above the claimant seeks 19 26 as reparation for an

overcharge caused by an extention error on bill of lading No A 91104
dated August 22 1975 This bill covered a shipment of adhesive glue in
drums and synthetic resin in bags from New York New York to Le
Havre France The shipment was rated as follows

2 Drums Adhesive Glue 638 Ibs at 196 0012240 Ibs n h n nn nnn 55 86
62 Bags Synthetic Resin 16121bs at 89 75 2240 Ibs hn n h nn n 83 02
Surcharge 6 25

145 13

The complainant correctly points out that the extension for the
synthetic resin rate shown on the bill of lading should be 6459 with a

correspondent reduction in the 4 5 percent surcharge However the rate
of 89 75 applies on a weight or measurement basis whichever produces
the greater revenue Based upon the cubic measurements of the bags
shown on the bill of lading 4 x 12 x 23 the shipment should have been
rated as follows

2 Drums Adhesive Glue 638 Ibs at 196 0012240 Ibs n h n n nhnn 55 86
62 Bags Synthetic Resin 39 61 cu ft at 89 75 MT n nn h

nn 88 87
Surcharge n n n n n h n n n n 6 51

151 24

The resultant undercharge of 6 11 should be promptly adjusted between
the parties with evidertce of such adjustment furnished the undersigned to

complete the record

S WALDO R PUTNAM
Settlement Officer
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TITLE 46SHIPPING

Chapter IV Federal Maritime Commission

SUBCHAPTER BREGULATlONS AFFECTING MARITIME
CARRIERS AND REGULATED ACTIVITIES

DOCKET NO 7219 GENERAL ORDER NO 13

November 10 1977

Part 536Publishing and Filing Tariffs by Common Carriers in the

Foreign Conunerce of the United States

Federal Maritime Commission

Denial of Petitions for Reconsideration and implemen
tation of revises tariff filing regulations
Petitions eeking reconsideration of 13 sections of

General Order 13 as it was revised on October 2 1975
40 F R 47770 are denied but several amendments to

the regulations are being made on the Commission s

own initiative based upon Petitioners comments These
modifications relax some requirements complained of
as overly strin ent and make numerous editorial
changes which do not alter the substantive effect of the
rules The principal modification is the renumbering of
most se9tions to conform the format of the foreign
commerce tarifffUing rules to the Commission s reo

cently enacted domestic commerce regulations General
Order 38 46 C F R Part 531 42 F R 54810 Further
rulemaking on intermodal tariff requirements and other
matters is anticipated shortly

EFFECTIVE DATE January 1 1978

FOR FURTllER INFORMATION CONTACT
Francis C Hurney Secretary

1100 L Street N W
Washington D C 20573

202 523 5723

SUPPLEMENTARY INFORMATION
The Commission has before it for decision five petitions seeking

AGENCY

ACTION

SUMMARY

I

I
1
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reconsideration of its foreign commerce tariff filing regulations as revised
on October 2 1975 General Order 13 46 C F R Part 536 40 F R
47770 1

The new features of the 1975 Rules fall into two general categories 1
changes designated to regulate post 1970 developments in intermodal
transportation and 2 changes designated to clarify and update technical
tariff format and fIling requirements Both types of changes were intended
to aid shippers and the Commission s staff in applying ocean carrier
tariffs Petitioners seek reconsideration of 13 individual provisions
including five existing regulations which were not substantively altered by
the 1975 revisions The challenged sections of the 1975 Rules are

1 536 I e Definition of Local Rates
Should be made expressly synonymous with a carrier s port to port rate the 1975

definition could be construed as excluding port to port rates
ANAFC and South Atlantic Group

2 536 I k Definition of Transshipment
Inconsistent with parts of section 5364 the word relay should be added to the basic

definition first sentence and feeder and relay services should be expressly excluded
regardless of whether such services are operationally controlled by the line haul
carrier
ANAFC and South Atlantic Group

3 536 I m Definition of Substitute Service
Needlessly complex and substantive in nature a thinly disguised attempt to enlarge the

meaning of through intermodal transportation to which additional tariff filing burdens
attach
ANAFC and South Atlantic Group

4 536 I p Definition of Port
Limiting the term port to the place where actual transportation by water commences

or terminates as to any particular movement of cargo favors LASH barge operators at
the expense of other intermodal carriers the definition should be constant for all modes
of transportation a port should be any place having water transportation facilities at
which transportation by water does commence or terminate Il

Sea Land
5 536 15 d I Intermodal tariffs must contain a precise breakout of port to port

rates for each commodity
This is a harsh commercially unreasonable potentially disastrous practice in light of

current intermodal arrangements between water and land carriers inland carrier
divisions are constants and subject to container volume discounts and calculated on a

per container basis while the through routes are calculated on a weight or measurement
basis
Trans Pacific

6 5364 a 12 Tariff subscription price must include any bill of lading or rules tariff
published by the carrier

Section 18b I does not require carriers to distribute bill of lading tariffs to all their
tariffs subscribers many shippers do not need all the components of a carrier s tariff it
is sufficient that supplementary subscriptions be offered at a reasonable cost

I The effective date of the revised regulations 1975 Rules was stayed pending disposition of the instant petitions
Foreign commerce carriers continue to operate under the previous General Order 13 regulations Existing Rules

Petitions were received from Sea Land Service Inc Sea Land the Association of North Atlantic Freight
Conferences ANAFC Waterman Steamship Corporation Waterman five Trans Pacific Freight Conferences Trans
Pacific and two V S West Coast Latin America Conferences Pacific Coast Replies were tendered for filing by
ANAFC and by agroup of six V S Europe freight conferences South Atlantic Group Former section 502 261 of the
Commission s Rules shall be waived to permit the filing of these replies
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Trans Pacific
7 536 4 a 4 i Tariffs listing a range of ports served must also include a specific

listing of ports not served
Section 18b does not provide an unequivocal answer on this point as evidenced by

the Commission s long standing practice of accepting only a statement of the range of
ports the rule should at least permit carriers to serve designated ports in a range of

ports with the proviso that undesignated POrts may be served on an inducement subject
to agreement basis the phrase any restriction applying at a port should be modified to

read any restriction under the control of or imposed by the carner
ANAFC and South Atlantic Group

8 536 5 0 Conditional temporary or emergency rates includina project rates shall
be listed under the appropriate commodity heading for each commodity affected

Many projects involve hundreds of commodities and the materials shipped are often
not described by the carrier in the same manner as its existing commodity descriptions
it is not enough to say that larae projects may be granted special permission not to list
each commodity such a procedure is time consuming and troublesome for carriers and
the present standard of impossibility is unfair it would be better to place the burden
on the Commission by having the staff reject any unreasonably small or non bona fide
project tilings a new section should be inserted to read Project rates may be placed in
a special section of the tariffproviding that the Table of Contents or Commodity Index
contain a specific reference to Project Rates
Pacific Coast and Waterman

9 536 6 a 2 Amendments to dual rate contract rates may not be increased less than
90 days after a previous rate change has taken effect and before 90 days notice has
been given to contract shippers

This rule conflictswith the pendinll proceedina in OQcket No 7513
ANAFC Sea Land and south Atlantic Group

10 536 4 b 10 v Freight Forwarder compensation must be included in carrier
tariffs

The rule should be revised to state that tariffs include freillht forwarded compensation
on the ocean freight because there is considerable confusion as to what a permissible

basis for freight forwarder compensation might be
ANAFC and South Atlantic Group

11 536 9c Tariffs on imports to New York shaU contain a rule which complies with
General Order 8

This rule conflicts with the pending evidentiary proceeding in Docket No 73 55

pertaining to the application of General Order 8 to containerized imports
Sea Land and ANAFC

12 536 5 L When a dual rate system permits two rates to be employed both the
contract and the noncontract rates shall be published with each individual commodity
item subject to the dual rate system

This requirement is in the present tariff rules and was superseded by Circular Letter
10 74 upon the request of ANAFC members The Circular Letter stated that the
suspension was temporary and occasioned by the international paper and forestry
products shortagea somewhat dubious basis not mentioned in ANAFC s waiver
request It should be sufficient for carriers to provide a formula for calculatinll dual rate
contract discounts rather thanpublishing two rates for each commodity To do otherwise
would make the use of commodity coding data more difficult
ANAFC and South Atlantic Group

13 536 8 a The last sentence of the rule states that Section 14b of the Act does not
permit relief from the advance tiling requirements of that section and applications
for such permission will not be entertained
A statutory prohibition llllainst section 14b waivers exists only if section 14b were

interpreted as a notice provision Until Docket No 7513 is resolved by the Commission
the last sentence of the proposed rule should be deleted as it prejudges the issue in that

proceeding
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ANAFC and South Atlantic Group

In light of Petitioners arguments and the Commission s recent experi
ence in revising its domestic tariff regulations Docket No 7640 42 F R

54810 we have determined to make certain modifications in the 1975

Rules The following sua sponte amendments are either of an editorial

nature or ease 1975 requirements which were complained of as burden
some

r Part 536 has been renumbered to coincide with Part 531 section
536 12 has been consolidated with section 536 2 and sections 536 13

536 14 and 536 17 have been combined in a single section captioned
Exemptions and exclusions

II The definitions of through rate through route transship
ment interchange substitute service absorption equaliza
tion port feeder service water carrier and intermodal trans

portation have been temporarily withdrawn from section 536 1 to avoid
possible conflict with recent court cases concerning intermodal transpor
tation and the Commission s General Order 38 The definition of carrier
was conformed to the definition in the Existing Rules except that an

express reference to nonvessel operating carriers was added to avoid any
claim that the Commission has altered its long standing recognition of

nonvessel operating carriers as section 1 carriers

III Section 536 14 governing through intermodal transportation tariffs

has been withdrawn and existing section 536 16 adopted in its place
thereby temporarily removing the requirement that tariffs contain a

precise breakout of the port to port rates for each commodity carried

Existing section 536 16 contains its own definitions of through rate and

through route The reference to through intermodal transportation
in section 536 1 u was also deleted in light of the withdrawal of sections

536 14 and 536 1 r

IV A reference to the Commission s statutory responsibilities to police
and prevent undully discriminatory and prejudicial practices pursuant to

Shipping Act sections 15 16 and 17 has been added to section 536 0

Tariff regulations which rely upon statutory authority in addition to that

of sections 18b and 14b is consistent with past Commission action and
the purposes of the Shipping Act Filing of Through Rates and Through
Routes 35 F R 6394 6397 1970 Report in Docket No 875 General

Order 15 30 F R 12682 1965
V Section 536 16 establishes an effective date for the 1975 Rules which

has long since passed A new effective date is stated in the dispositive
language of the instant Order and section 536 16 has been deleted

VI Section 536 4a 12 has been relaxed to permit carriers to offer

individual subscriptions to bill oflading tariffs rules tariffs or other major
components of their total tariff filing rather than charging a single
subscription price which includes aU tariff material on file regardless of

its usefulness to particular shippers It is expected however that carriers

20 EM C



290 FEDERAL MARITIME COMMISSION

i
I

will provide subscription information which can be readily understood by
shippers and which clearly identifies the various tariff components
available and the charge assessed for each

VII Section 536 6 a 2 has been modified to coincide with the
Commission s final decision in Docket No 75 13 17 SRR 305 1977
Ie contract rates may be increased after 90 days notice to contract

shippers without regard to the length of time the rate has been in effect
VIII Section 536 5 0 has been mitigated by the addition of a new

subsection which permits bona fide multiple ommodity project rates

to be printed in a special tariff section whenever the tariff contains a

Table of Contents clearly identifying the existence of such a project
rates section

IX Section 536 8a has been amended to eliminate the last sentence

which flatly proscrihed the ming of requests for special permission to

increase Merchant s Contract rates upon short notice The Commission
wishes to reserve judgment on this point until it has an appropriate
opportunity to consider the matter in greater depth In the interim any
such requests shall be entertained on an ad hoc basis

These amendments moot Petitioners stated objections to Items 1 2 3

4 5 6 8 9 and 13 above We wish to stress however that this action
is taken only as an interim measure and does not represent the
Commission stinal position on the points in questionespecially insofar
as intermodal tariff filings are concerned Another rulemaking proceeding
proposing definitions and other matters which more closely parallel the

domestic commerce regulations served October 4 1977 in Docket No
7640 General Order 38 46 C F R Part 531 is contemplated

Petitioners remaining contentions Items 7 10 11 and 12 pp 34
above are rejected for the following reasons

Item 7 Section 536 4 a 1 Shipping Act section 18 b requires
preCision in tariff preparation content and filing to the greatest extent

practical The Commission is responsible for interpreting what is practi
cal in light of current shipping conditions In today s containerized
highly competitive shipping environment the Commission s staff port
interests competing carriers and shippers can all better conduct their
business when tariffs list only the individual ports or points which actually
receive regular service from the publishing carrlers ANAFC has failed
to demonstrate any harm which would occur from requiring carriers to
amend their tariffs upon the requisite statutory notice when they wish to
call at additional ports in aport range they already serve especially since
the notice period may be shortened in appropriate cases by use of the
special permission process

Item 10 Section 5364 b 10 v This requirement has long been
applicable to foreign commerce carriers as section 510 24 f of the

Commission s Freight Forwarder Rules General Order 4 The 1975
Rules restate the General Order 4 requirement purely as an organizational
improvement in order that all tariff regulations might appear together in
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General Order 13 The challenged rule requires carriers to accurately
disclose what they pay to ocean freight forwarders It is beyond the scope
of this proceeding to determine whether modifications should be made in
the nature and extent of forwarder brokerage compensation that carriers
are presently paying ANAFC s broad conc1usory contention that 1975
section 536 4b lO v is vague and ineffective should be presented in the
form of a petition or complaint directed at specific aspects of General
Order 4

Item 11 Section 536 9 c Sea Land misconstrues the purpose of the

regulation which is to insure that tariffs contain a rule that complies with
the free time requirements of the Commission s General Order 8 46
C F R Part 526regardless of what these requirements are at any

particular time The fact that possible extensions of General Order 8 are

under consideration in pending Docket No 7355 is therefore irrelevant
to the instant proceeding

Item 12 Section 536 5 1 The requirement that both contract and
noncontract rates be published immediately adjacent to each individual
tariff item to which they apply long precedes the 1957 Rules Subsequent
to the initiation of this proceeding the Commission chose to temporarily
suspend this existing requirement Circular Letter 1074 and as a matter
of policy believes it desirable to briefly continue both the rule and the

temporary suspension to gather further operating experience concerning
the value of Conversion Tables as a means of establishing noncontract

rates Further rulemaking on this point is anticipated shortly
THEREFORE IT IS ORDERED That the aforesaid Replies to

Petition for Reconsideration are accepted for filing and

IT IS FURTHER ORDERED That the aforesaid Petitions for
Reconsideration are denied and

IT IS FURTHER ORDERED That pursuant to section 4 of the

Administrative Procedure Act 5 U S C 553 and sections 14b 15 16 17

18b 21 and 43 of the Shipping Act 1916 46 U S C 813a 814 815 816

8l7 b 820 and 84I a the Commission s Foreign Commerce Tariff Rules

46 C F R Part 536 General Order 13 are amended

IT IS FURTHER ORDERED That the aforesaid amendments shall

take effect on January 1 1978 New or reissued tariffs tendered for filing
on or after January 1 1978 shall be fully subject to the new regulations
Tariffamendments submitted on orafter the effective date will however
continue to be accepted in the same format as the tariff being amended

until January I 1979 On or after the latter date all tariff material

employed by common carriers by water in the foreign commerce of the
United States shall fully conform to the requirements of revised Part 536

Tariffs on file January 1 1979 which do not meet the requirements of

revised Part 536 shall be cancelled and

IT IS FURTHER ORDERED That any existing grants of special

Thetext of the amendment is reprinted in 46 C F R 536
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permission excusing compliance with foreign commerce tariff filing
requirements beyond the aforesaid effective date of revised Part 536 shall

continue according to their original terms until further action of the
Commission

By the Commission

SEAL S FRANCISC HURNEY

Secretary

1
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 3461

C S C INTERNATIONAL INC

v

VENEZUELAN LINES

NOTICE OF DETERMINATION NOT TO REVIEW

November 8 1977

Notice is hereby given that the Commission on November 8 1977
determined not to review the decision of the Settlement Officer in this
proceeding served October 25 1977

By the Commission

SEAL S FRANCIS C HURNEY

Secretary



FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 346 1

C S C INTERNATIONAL INC

v

VENEZUELAN LINES

October 25 1977

Reparation awarded

DECISION OF FRANK LBARTAK SETTLEMENT OFFICER

C S C International Inc CSC seeks 1 333 56 from Venezuelan Line

for an alleged overcharge offreight on a shipment of 110 drums ofAnimal

Feed Supplement from New Orleans to Puerto Cabello Venezuela on the

vessel MERIDA under bill of lading No 27 dated April 3 1974

Complainant states that the shipment weighed 65 856 pounds and that

the freight paid was 2 966 77 including surcharges and other accessorial

charges based upon a rate of 8175 per weight ton

According to complainant the correct rate for this shipment should

have been 4125 per weight ton of 2000 pounds as provided in Item 280

of the United States Atlantic and Gulf Venezuela and Netherlands Antilles

Conference Freight Tariff F M C No 2 The freight was prepaid
In a letter antedating the filing of the complaint herein the carrier

admitted that the claim was correct but denied the claim based upon Item

11 of the United States Atlantic and Gulf Venezuela and Netherlands

Antilles Conference Freight Tariff which requires that claims be f1led

within six months ofdate of shipment
The Commission has repeatedly held that the conference tariff rule

requiring the presentation ofclaims for adjustment of freight charges
within six months after date of shipment cannot bar determination on

their merits if the claims are f1led with the Commission within two years

of accrual 2

I Both parties deemed to have consented to the informal procedure under Subpart S 46 CFR 502 301 304 as

amended This decision will be tinal unless the Commission elects to review it within IS days from the dateof service

thereof

Note Notice of determination not to review November 8 1977

llnformal Docket No Wll Colgate Palmolive Co v United Fruit Co 11 SRR 979 1970 The Carborundum
Co v Venezuelan Line 17 FMC 198 201 1973
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Under Subpart S Informal Procedure for Adjudication of Small
Claims the Commission s rules provide that if a carrier in its response
is silent regarding consent to the informal procedure the carrier is
nevertheless deemed to have consented See 46 CFR 502 304 e

Despite a specific invitation to submit additional information in defense
of the claim the carrier has ftIed no response Under the circumstances
it appears to this Settlement Officer that a determination on the merits of
the claim is warranted

In support of its claim complainant filed a copy of the bill of lading a

copy of the CSC invoice with translation a copy of the letter of denial
from the carrier which admits the correctness of the claim but denies the
claim as time barred per conference tariff and a copy of the pertinent
pages of the tariff

T1e bill of lading clearly describes the shipment as 110 drums of
Animal Feed Supplement Choline Chloride 70 weighing 65 856 pounds

The shipment was billed at 8175 per ton the rate for Feed Animal
or Poultry NOS including Supplements NOS based on

Actual value over 500 00 per 2000 Ibs According to complainant the
actual value was 287 91 per ton and the shipment should have been
billed at the rate of 4125 the rate for Actual value over 250 00 but
not over 350 00 per 2000 Ibs

From review of the tariff and supporting documents complainant was
billed at the rate of 8175 per ton or 2 69184 and should have been
billed for the 32 928 tons at the rate of 4125 per ton or 1 358 28
resulting in an overcharge of 1 33356

This Settlement Officer can symphathize with the carrier faced with an

overcharge claim made almost two years after shipment and based on
value per the shipper s invoice However the claim was filed within two
years of accrual The conference tariff requiring submission within six
months of date of shipment cannot bar determination on its merits The
shipper s invoice supports the claim and respondent carrier has admitted
that claim is correct and has offered nothing other than the six month
tariff rule in defense

Complainant has proved its overcharge claim herein and is hereby
awarded reparation in the amount of 1 333 56 from Venezuelan Line

S FRANK L BARTAK
Settlement Officer
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INFORMAL DoCKET No 4361

THE R T FRENcH COMPANY

V

PRUDENTIAL LINES INC

NOTICE OF DETERMINATION NOT TO REVIEW

December 6 1977

Notice is hereby given that the Commission on December 2 1977

determined not to review the decision of the Settlement Officer served
November 23 1977

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 4361

THE R T FRENCH COMPANY

v

PRUDENTIAL LINES INC

November 23 1977

Reparation Awarded

DECISION OF JUAN E PINE SETTLEMENT OFFICER 1

By complaint timely filed with the Commission on August 24 1977
The R T French Company complainant alleges that Prudential Lines
Inc respondent applied an incorrect rate to a shipment ofempty glass
bottles resulting in an overcharge of 2 842 66 Complainant alleges that
the overcharge is in violation of Section 18 b 3 of the Shipping Act
1916

In denying the claim in its letter of May 25 1977 respondent referred
to the publicly stated policy of the Associated Latin American Freight
Conferences not to honor late filed claims regardless of merit 2 In
addition respondent advised complainant

A commercial invoice attached to your claim indicates FAS value 10 962 00 and C
and F value 19 64952 We certainly do not agree as this bill of lading was rated in
accordance to shipper s export declaration Schedule B 665111 0 indicating a value of

40 392 00 therefore bills of lading are rated according to FOB value and not FAS or C
and F Moreover this bill of lading was correctly rated and this is the main reason of
declining your claim

The shipment moved from New York New York to Puerto Cabello
Venezuela on the S S SANTA RITA on bill of lading number 62 dated
May 12 1976 The shipment was described thereon as 101 pallets 5049
cardboard ctns of empty glass bottles measuring 4 025 cubic feet and
weighing 53 014 pounds The applicable tariff is the United States Atlantic

1 Both parties having consented to the informal procedure of Rule 19 a of the Commission s Rules of Practice and
Procedure 46 CPR 502 301 304 this decision win be final unless the Commission elects to review it within 15 daysfrom the date of service thereof

2 The complaint was flied with this Commission within the time limit specified by statute and it has been well
established by the Commission thatacarrier s so called six month rule cannot act to bar recovery of an otherwise
legitimate overcharge claim in such cases
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Gulf Venezuela and Netherlands Antilles Conference S B Ven ll

Freight Tariff F M C No 2

Respondent assessed the rate from Item No 175 on 17th Revised Page
29 which covers Bottles or Jars Glass Empty N D S Actual value

over 1 000 00 per 2 000 pounds which was 78 25 per 40 cubic feet or

2 000 pounds Because of the high cubic measurement of the shipment
4 025cft 53 014

100 625 measurement tons compared to
O 0

c 26 507
40 2 0

weight tons respondent computed the charges on a measurement basis
Rates and charges assessed were

Ocean Fright
Bunker Surcharge3

Port Consestion 4

4 025 eft
4 025 eft
4 025 eft

78 25 40 eft
4 80 40 eft
3 00 40 eft

7 873 91
483 00
30188

Total 8 658 79

The claim centers on the actual value of the bottles per ton of 2 000

pounds Complainant submitted the following pertinent documents 1 the

bill of lading 2 respondent s due bill 3 a letter from respondent to

complainant alleging the shipment was valued at 40 392 00 based on

Export Declaration Schedule B 6651110 4 a copy of the export
declaration 5 a certified translation from Spanish toEnglish of the

commodity description on the invoice jars for mustard with a 6 oz

capacity and 6 acopy of the Invoice No 4703220 which is cross

referenced on the bill oflading
A review of the export declaration reveals that the figure respondent

cites as valuation ie 40 392 is net quantity in Schedule B units The
value declared on the export declaration is 9 593 00 Complainant
advised its rate auditor ofthisin its letter ofAugust 4 1977

In computing the actual value per ton of 2 000 pounds it does not

matter if we use the declared value onthe export declaration ie

9 593 00 or the value complain9Ilt indicated in its claim i e 10 962 00

The latter figure was arrived at by use ofcomplainant s invoice

9 593 00
503 00
864 00

10 962 00

Using the valuation indicated on the export declaration
9 593

results
26 507

in a value per ton of 2 000 pounds of 360 19 Using the valuation

indicated in the claim
10 962

results in avalue per ton of 2 000 pounds
26 507

Jars for mustard with a 6 oz capacity
PaUetization charge
Inland freight

3 Item 9 9tbRevised Pile llA of subject tariff
4 Ibid

20 F M C
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of 413 56 Either way the actual value is over 350 00 but not over

600 00 per ton of 2 000 pounds Therefore the applicable rate under
Item 175 of the Tariff is 50 00 per measurement ton of 40 cubic feet

Complainant alleges that rates and charges should have been computed
as follows

Ocean Freight
Bunker Surcharge 5

Port Congestion 6

4 025 eft
4 025 eft
4 025 eft

50 00 40 eft
4 80 40 eft
3 00 40 eft

5 031 25
483 00
301 88

5 816 13

The amount assessed was 8 658 79 complainant indicated that the
amount that should have been assessed was 5 816 13 The overcharge
claim is for 2 842 66 It has been substantiated

In a letter of October 24 1977 respondent indicated that it was

required by the Conference to raise the six months late claim reporting
rule but apart from that it must agree that complainant is correct The six
month rule has already been discussed and disposed of Reparation of
2 842 66 is awarded to the complainant

S JUAN E PiNE
Settlement Officer

Item 9 9th Revised Page ll A of subject tariff
6 Ibid

20 F M C



FEDERAL MARITIME COMMISSION

SrcnDocxsr No 489

WILiAMS CLARKE COMPANY INC

V

SEALAND SERVICE Inc

ORDER ON REMAND

November 29 1977

SeaLand Service Inc SeaLand applied for permission to refund a

portion ofthe freight charges collected on a shipment of rubber pneumatic
tires which moved from Long Beach California to San Juan Puedo Rico
The complaint 51ed under section 22 of the Shipping Act 1916 the 1916
Act in the form of an application as required by Rule 92b of the
Commissiods Rules of Practice and Procedure 46 CFR section
50292balleges that when SeaLand reissued is tarifltoincotporate a
30Jo rnte incease and a 11 surchazge the truckload TL rate on tires
contained in the cancelled tariff which was lower than the rate on less
thantrnckload LTL shipments had by clerical error been omitted from
the new tariff and that the rate of 82 cents per cubic foot in effect at the
time ofshipment as it applied to TL as well as to LTL shipments alike
was unjust and unreasonable

In his Initial Decision Adminisrative Law Judge Thomas E Reilly
found that inasmuch as SeaLandstariff had in the past consistently
provided lower rates on TL than on LTL shipments the assessment of
the rate appicable o LTL shipments to a shipment offered in TISwas

unjust and unreasonable in violation of section ISa of the 1916 Act and
section 2 of the IntercoasalShipping Act 1933 he 1933 Act The
Presiding Officer deteRnined that 68 cents per cubic foot rather than 82
censper cubic foot collected by SeaLand was the maximum jus and
reasonable rate applicable to this shipment In repara6on for the unlawfiil
charge the Presiding Officer granted SeaLand permission to refund
S9636from the charges collected to the party which paid those
charges The Commission determined to review the Presiding Ofticers
Initial Decision

1hile weagree wihthe Presiding Officersaward of reparation we

3 20 FMC
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are not convinced that this award was made to the proper party The
Initial Decision authorizes the refund requested to the party which paid
the freight charges leaving unclear who the recipient actually is The

only parties here are Complainant and Respondent yet the award implies
that some other party a stranger to the proceeding might be entitled
to the refund

Section 22 of the 1916 Act provides in part
Any person may file with the board a sworn complaint setting forth any violation of

this Act The board may direct the payment of full reparaion ro che
complainant for the injury caused by such violation Emphasis added 46 USC821

Thus while any person may file a complaint reparation may be
awarded only to a complainant who has shown that it was injured by a

violadon ofthe statute

The application states that Complainant paid the charges It does not

say in what capacity Complainant an independent ocean freight forwar

der was not the shipper and thus had no obligations to the carrier under
the contract ofaffreightment z In the event Complainant advanced freight
monies as agent of the shipper we do not know whether and to what
extent it was reimbursed by its principal

As Complainant was not a party to the contract ofaffieightment he
would have no standing to seek reparation under that contract in the
absence of an assignment of the claim from the shipper See Ocean

Freight Consutants Inc v Bank Line Ltd 9FMC 211 1966 Should
it appear that Complainant was not fully reimbursed for the freight paid
such an assignment might be implied The record however is void of the
information needed to reach a conclusion in that respect

For the foregoing reasons we are remanding the proceeding to the

Presiding Officer and directing expedited handling so that he may elicit
the information necessary to make additional findings of fact and
conclusions of law on the questions raised herein and issue asupplemen
ta1 decison thereon within 60 days of the date ofthis Order

THEREFORE IT IS ORDERED That this proceeding be remanded
to the Presiding Officer for decision consistent with this Order

By the Commission

SEAL S Fxnxcis C HuxriEY
Secretary

Shipper means the owner orperson for whose account Ihe carriage of the goods is undertaken Norman G

lensen nc vFederalMritimeCommission 497 F1d 1053 8 Cir 1974
The bill of lading names as shipper the Goodyear Tire Rubber Company and as consignce the Goodyear

WescrnHemisphere Corp

FMC



FEDERAL MARITIME COMMISSION

SPECIAL DOCKET NO S14

MILCHEM INCORPORATED

v

FIATA MERCANTE GRAN CENTROAMERICANA S A

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER

PERMITTING WAIVER OF CHARGES

November 3 1977

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same

noiceis hereby given that the initial decision became the decision of the

Commission on November 3 1977

It is Ordered That applicant is authorized to waive collection of

38211ofthe charges previously assessed Milchem Incorporated
It is further Ordered That applicant shall publish promptly in its

appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docke 514 tha cffective December 10 1976 for purposes of

refund orwaiver of freigh charges on any shipments which may have been shipped
during the period from December 10 1976 through January 18 1977 the rate to Gulf
Ports on Mud Drilling Additives and Barytes under 500 Tons is SOW subject to all

applicable rules regulations erms and conditions of said rate and this tariff

It is further Ordered That waiver of the charges shall be effectuated

within 30 days of service of this notice and applicant shall within five

days thereafter notify the Commission of he date and manner of

effectuating the waiver

By the Commission

SEAL S FRANCIS C HURNEY
Secretary

302 20FMC
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 514

MILCHEM INCORPORATED

v

PLOTA MERCANTE GRAN CENTROAMERICANA S A

Adopted November 3 1977

Application granted

INITIAL DECISION OF JOHN E COGRAVE ADMINISTRATIVE

LAW JUDGE 1

Respondent Flomerca seeks permission to waive collection of a

portion of the freight charges on a shipment of Mud Drilling Additives
and Barytes from Houston Texas to Santo Tomas de Castilla Guate
mala aboard respondent s vessel the Dominique V 149 The shipment
weighing 20 655 lbs moved under bill of lading dated December 11 1976

The aggregate freight charges collected of 516 38 were based upon a rate

of 50 00 per 2000 lbs the rate which respondent thought was applicable
to the shipment A waiver for the collection of 382 11 is sought

By telex ofDecember 10 1976 Flomerca sought to establish an initial

rate on Mud Drilling Additives and Barytes from Gulf Ports of 50 000

per 2000 lbs Due to typographical error the requested effective date was

stated as December 1 instead ofDecember 10 The Commission s Bureau

of Compliance by letter dated January 24 1976 rejected this filing since

no fIling may bear an effective date prior to the date of its receipt by the

Commission Unaware that the filing had been rejected Flomerca

charged and collected aggregate freight on the basis of the 50 00 rate In

view ofthe rejection ofFlomerca s filing the applicable rate at the time of

shipment was the General Cargo rate of 87 00 per 2000 lbs Flomerca

has filed a tariff containing the 50 00 rate No other shipments were

involved and no discrimination would result from granting the waiver

Section 18b 3 of the Shipping Act 1916 46 USC 817 as amended by
Public Law 90298 and Rule 6 b Special Docket Applications Rules of

I This decision became the decision of the Commission November 3 1977
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Practice and Procedure 46 CPR 502 92 a set forth the applicable law

and regulation The pertinent portion of 18b 3 provides that

The Commission may in its discretion and for Ilood cause shown permit a

common carrier by water in foreilln commerce to refund a portion of freillht charses
collected from a shipper or waive the collection of a portion of the charlles from a

shipper where it appears that there is an error in a tariffof a clericalor administrative
nature or an error due to an inadvertence in failins to file a new tariff and that such

refund or waiver will not result in discrimination amonll shippers Provided further That

the common carrier has prior to applyinll to make refund filed a new tariffwith the
Commission which sets forth the rate on which such refund or waiver would be

based and Application for refund or waiver must be filed with the Commission

within 180 days from the date of shipment
The error set forth in the application is of the type within the intended

scope of coverage of section 18b 3 ofthe Act and section 502 92 of the
Commission s Rules of Practice and Procedure

Accordingly it is found
1 That there was a clerical error which resulted in rejection of the rate

sought
2 The waiver requested will not result in discrimination among

shippers
3 Prior to applying for the waiver a new tariff was filed setting forth

the rate on which the waiver was based
4 The application was flled within 180 days from the date of shipment

8 JOHN E COGRAVE
Administrative Law Judge

WASHINGTON D C

November 3 1977

1 For other provisions and requirements see t 18b 3 and 1502 92 of the Commission s Rules of Practice an

Procedure 46 CPR 502 92 a e

20 F M C
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 408 1

CONTINENTAL SHELLMAR INC

v

SEA LAND SERVICE INC

NOTICE OF DETERMINATION NOT TO REVIEW

November 29 1977

Notice is hereby given that the Commission on November 29 1977
determined not to review the decision of the Settlement Officer in this
proceeding served November 15 1977

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 4081

CONTINENTAL SHELLMAR INC

v

SEA LAND SERVICE INC

Reparation Awarded

DECISION OF JUAN E PINE SETILEMENT OFFICER 1

Continental Shellmar Inc complainant claims the difference between
transportation charges based on assessment of a 52 50 rate instead of a

lower commodity rate of 42 00 per 40 cubic feet charges paid 2 546 55

instead of 2 105 02 or 44153 as reparation from Sea Larid Service Inc

respondent for alleged freight overcharges The shipment moved house
to house from Baltimore Maryland to Kingston Jamaica on the SS
SEATTLE on bill of lading number 956648523 dated May 13 1975 The
applicable tariff is the United States Atlantic GulfJamaica Conference
S B JAM8 Freight Tariff F MC No 1

The shipment measured 1 682 cubic feet as indicated on the bill of

lading and consisted oftwo containers containing 32 pallets of metal parts
for tin cans The carrier assessed a rate of 5250 per ton of40 cubic feet
on the basis of Cans N O S Class 4 9th Revised Page 45 as provided
under volume shipments on 16th Revised Page 38 Total rates and charges
assessed were as follows

Ocean Freight
Bunker Surcharge
Rate of Cess

1 682 eft
1 682 eft
1 682 eft

52 50 40 eft
6 00 40 eft
2 06 40 eft

2 207 63
252 30

86 62

Total 2 546 55

Complainant advises that the claim as submitted directly to the
Commission in view of the publicly stated policy of the Associated Latin

I Both panics havins consented to the informal procedure of Rule 19 a of the Commission s Rules of Practice and
Procedure 46 CPR 502 301304 this decilion will be final unless the Commission elects to review it within l days
from the dateof service thoROf

Note Notice of decision not to revIew November 29 1m
2 The terminals at Kinlston aS8e88 aebarae apinst vouels which is said to be similar to payments made toward a

auaranteed annual income paid to tevedorina labor in the port of New York

306 20 F M C
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American Freight Conferences not to honor claims filed with its members

which are submitted after six months of the date of shipment This policy
appears in the tariff in Item 116a which provides

Claims by shippers for adjustment of freight charges will be considered only when
submitted in writing to the carrier within six months of date of shipment Adjustment of

freight based on alleged error in weight measurement or description will be declined
unless application is submitted in writing sufficiently in advance to permit reweighing
remeasuring or verification of description before the cargo leaves the carrier s

possession any expense incurred to be bome by the party responsible for the error or

by the applicant if no error is found 3

Complainant timely filed its complaint with the Commission on May
12 1977 alleging violation ofSection 18 b 3 of the Shipping Act 1916
The claim was accompanied by a bill of lading and invoice The invoice

covers Ends The bill of lading description is Metal Parts for Tin Cans

Complainant alleges that the applicable rate for tin can parts can ends
is the rate in Item 257 on 9th Revised Page 201 of the subject tariff

which is 42 00 per 40 cubic feet applicable to Tin Cans Empty S U in

carrier s containers stuffed by shipper He refers to the subject tariffs

Item 10twhich provides
Whenever rates or ratings are provided for an article named herein the same basis

will also be applicable on named parts of such article when so described on the ocean

Bills of Lading except where specific rate is provided for such parts

In view of the lack of a more specific rate in the tariff on metal parts
for tin cans complainant s commodity description is closer then that used

by respondent Ifthe evidence shows that a more specific tariff item fits

the commodity shipped claimant is entitled to be rated under that item

The Carborundum Company v Royal Netherlands Steamship Company
Antilles NY decided January 5 1977 Rules of tariff construction also

require that the more specific of two possible applicable tariff items must

apply Corn Products Company v Hamburg Amerika Lines 10 FMC

388 1967

Complainant recomputes the rates and charges he feels should have

been assessed

Ocean Fre ight
Bunker Surcharge
Rate of Cess

1 682 cft 42 00140 cft
6 00140 cft
2 06140 cft

1 766 10

252 30
86 62

Total 2 105 02

Complainant paid 2 546 55 transportation charges on this shipment
The proper charge indicated above is 2 105 02 Therefore the claim for

44153 has been substantiated

3 The ccmplaint was tiled with this Commission within the time limit specified by statute and it has been well

established by the Commission that carrier s socalled six month rule cannot act to bar recovery of an otherwise

legitimate overcharge claim in such cases
4 The lower volume rate of 34 00 for a minimum of 1600 eft included in Item 251 does not apply as the shipment

moved in to 35 containers See Item 128 V ofthe subject tariff
S See footnote 2

20 F M C
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In a letter of July 12 1977 respondent indicated that the complainant
was correct in his contention ofthe rate that should have applied
Respondent further indicated that it was awaiting this decision regarding
the proper disposition of the overcharge

Complainant has sustained the burden ofproofand respondent advises
that complainant is correct Reparation of 441 53 is awarded to the
complainant

8 JUAN E PINE
Settlement Officer

i

20 F M C



FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 407 1

CONTINENTAL SHELLMAR INC

v

SEA LAND SERVICE INC

NOTICE OF DETERMINATION NOT TO REVIEW

November 29 1977

Notice is hereby given that the Commission on November 29 1977
determined not to review the decision of the Settlement Officer in this
proceeding served November 15 1977

By the Commission

SEAL S FRANCIS C HURNEY

Secretary

20 F M C 309



FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 407 0

CONTINENTAL SHELLMAR INC

V

SEA LAND SERVICE INC

Reparation Awarded

j

1

DECISION OF JUAN E PINE SEttLEMENT OFFICERI

Continental Shellmar Inc complainant claims the difference between

transportation charges based on assessment of a 54 50 rate per 40 cubic

feet instead ofa lower volume 1600 cubic foot commodity rate of 34 00

per 40 cubic feet charges paid 2 602 50 instead of 1 749 70 or 852 80

as reparation from Sea Land Service Inc respondent for alleged freisht
overcharges The shipment moved from New York New York to

Kingston Jamaica on the SS TAMPA on bill of lading number 941951

dated July 22 1975 The applicable tariff is the United States Atlantic

Gulf Jamaica Conference S B JAM 8 Freight Tariff F M C No 1

From the measurements on the bill of lading respondent determined

that the shipment measured 1 664 cubic feet and complainant agrees The

shipment consisted of 1 868 cartons of empty metal tin cans setup and

parts The carrier assessed a rate of 54 50 per ton of40 cubic feet Total

rates and charges assessed were as follows

I Container 1 664 eft 4 0 4O eft 2 267 20

1868 Ctn Empty Metal
Tin Cans S U Parts

Bunker Surcharge 1 664 eft 6 00140 eft 249 60

Rate of Cess 1 664 eft 2 06 40 eft 8 70

Total 2 602 0

Complainant tiled a claim with respondent on May 6 1977 On June 2

I Borb parties havina cORscnted to the informal procedure of Rule 19 a of the Commission s Rules of Practice and

Procedure 46 CFR 02 301 304 this decision will be final unless the Commission elects to review it within 15 days
from the date of service thereof

Note Notice of determination not to review November 29 1977

1 The terminals at Kinaston assess acharae ajainst vessels which is said to be similar to payments made towards a

guaranteed annual incomepaid tostevedorina labor in the port of New York

310 20 FM C
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1977 respondent denied the claim based on tariff Item 116 a which
provides

Claims by shippers for adjustment of freight charges will be considered only when
submitted in writing to the carrier within six months of date of shipment Adjustment of
freight based on alleged error in weight measurement or description will be declined
unless application is submitted in writing sufficiently in advance to permit reweighing
remeasuring or verification of description before the cargo leaves the carrier s

possession any expense incurred to be borne by the party responsible for the error or

by the applicant if no error is found 3

Complainant timely filed its complaint with the Commission on May
12 1977 alleging violation of Section 18 b 3 of the Shipping Act 1916
The claim was accompanied by a bill of lading and invoice The invoice
covers open top cans and loose ends The bill of lading description is
Empty Metal Tin Cans SIU Parts

Complainant alleges that respondent s basis for the ocean freight rate of
5450 per 40 cubic feet is unknown He further states that the applicable

rate is found in the subject tariff under Item 257 on 9th Revised Page 20
1 The description thereunder is Tin Cans Empty S U In Carrier s

Containers Stuffed by Shipper minimum 1600 cubic feet The contract
rate thereunder is 34 00 per 40 cubic feet Complainant further refers to
Item 10 f which provides in essence that whenever rates or ratings are

provided for an article named in the tariff the same basis will apply on the
named parts ofsuch article except where a specific rate is provided for
such a part It is indicated that a specific rate is not provided for tin can

parts therefore Item 257 is applicable to tin can parts
Complainant recomputes the rates and charges he feels should have

been assessed

Ocean Freight
Bunker Surcharge
Rate of Cess 4

1 664 eft
1 664 eft
1 664 eft

1 41440

249 60

85 70

34 00 40 eft
6 00 40 eft
2 06 40 eft

Total 1 749 70

Complainant paid 2 602 50 total transportation charges on the ship
ment The proper charge indicated above is 1 749 70 Therefore the
claim for 852 80 has been substantiated

In a letter of July 12 1977 respondent indicated that the complainant
was correct in his contention of the rate that should have applied
Respoondent further indicated that it was awaiting this decision regarding
the proper disposition ofthe overcharge

Complainant has sustained the burden ofproof and respondent advises

1 The complaint was filed with this Commission within the time limit specified by statute and it has been well
established by the Commission that acarrier s so called six month rule cannot act to bar recovery of an otherwise
legitimate overcharge claim in such cases

4 See footnote 2

20 F M C
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that complainant is correct Reparation of 852 80 is awarded to the

complainant

S JUAN E PINE

Settlement Officer

20 F M C
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FEDERAL MARITIME COMMISSION

DOCKET No 77 39

LATlNVAN INC FREIGHT FORWARDER LiCENSE No 1660

DISCONTINUANCE OF PROCEEDING

December 2 1977

This proceeding is before the Commission on Joint Motion ofRespond
ent Latinvan Inc and Hearing Counsel for dismissal of the Order to

Show Cause issued by the Commission in this proceeding This proceed
ing was instituted to determine whether Respondent s license to operate
as an independent ocean freight forwarder should be suspended or

revoked

The basis of the Commission s Order was Respondent s apparent
failure to respond to written inquiries dated December 13 1976 and May
2 1977 from the Commission s Office of Freight Forwarders wherein

Respondent was asked to submit infonnation ofamounts due and payable
to ocean carriers andor steamship agents for ocean freight on shipments
Respondent handled as forwarder When no reply to these letters was

received the Commission on July 28 1977 instituted this proceeding
We are now advised that Respondent only learned of the Commission s

Order when an item in the Journal of Commerce was called to his

attention and that upon so being informed Respondent immediately
contacted the Commission by telephone and letter of the same day
explaining that it had never received the letter of December 13 1976 and

that it had by letter ofMay 18 1977 replied to and submitted the

information requested by the Commission s letter ofMay 2 1977 A copy
ofRespondents May 18 letter with attachment was enclosed Respondent
by affidavit confinned these events

Because the premise for the issuance of the Order to Show Cause was

Respondent s apparent failure to answer the Commission s inquiries and

because Respondent has now shown to our satisfaction that it was not

responsible for the delay and had fully complied with the Commission s

request the basis for questioning Respondent s fitness to hold its license

no longer exists Therefore no regulatory purpose would be served by
continuing this proceeding and the Joint Motion will accordingly be

granted
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THEREFORE IT IS ORDERED That this proceeding is discontinued
By the Commission

SEAL S FRANCIS C HURNEY

Secretary

20 F M C
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SPECIAL DOCKET No 518

CAPITAL TRADING CO INC

v

SEA LAND SERVICE INC

NOTICE OF ADOPTION OF INITIAL DECISION

November 30 1977

No exceptions having been fIled to the initial decision in this proceeding and the Commission having determined not to review same notice is
hereby given that the initial decision became the decision of the
Commission on November 30 1977

By the Commission

SEAL S FRANCIS C HURNEY
Secretary

20 F M C 315
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FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 518

CAPITAL TMDlNG CO INC

v

SEA LAND SERVICE INC

Adopted November 30 1977

Application denied

INITIAL DECISION OF JOHN E COORAVE ADMINISTRATIVE
LAW JUDGE

Sea Land seeks permission to waive collection from Capital Trading
Co Inc of aportion of the freight charges on nine shipments ofonions
from Elizabeth N J to Rotterdam Holland 2 The aggregate weight of
the shipments was 650 long tons and the aggregate freight actually
collected was 62 859 39 The rate applicable at the time of shipment was

11750 W noncontract3 and the rate sought to be applied is 100 00 W

contract 4 Permission to waive 11 812 52 is sought The circumstances
which are said to support the waiver and as they appear in the application
are

On October 11 1976 Capital Trading Co made application to the North Atlantic
United Kingdom Conference for a rate modification on Onions On October 25 1976
Mr J P McCluskey of N A U K F C advised Mr Behrens of Capital Trading by
telegram Exhibit 2 that effective October 22 1976 throuah January 20 1977 the
member lines had approved the Service rate of 100 00 W This rate was filed by telex
on October 22 1976 on 6th RP 127 N A U K F C Tariff No 48 FMe3 Exhibit 3

At the time of making the application for the rate modification Mr Behrens of Capital
Tradinll was not aware that Capital Tradinll did not have a Merchants Freiaht Contract
with NAUKFC The Conference did not advise Mr Behrens in their telegram of
October 25 Exhibit 2 that it would be necessary for Capital Trading Co to sign a

Merchants Freight Agreement to qualify for the 100 00W rate The telegram led him to

believe that he qualified for the 100 00 W rate Capital Trading was billed the Non
Contract rate of 117 50 on the shipment a noted in Exhibit I It wasn t until January

I This decision became the decislon oitbo Commission November 30 J917
1 For the bUt of ladina numbers vessels dates ofshipment and collection and the weithtl of the various shipments

see Appendix
3 North Atlantic United Kinadom Freiaht Conference Tariff No 48 FMC 3

41d
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31 1977 that Mr Behrens of Capital understood that the 11750 billing is the 100 00
rate expected was the result of Capital not having a Merchant Freight Agreement with
N A U KF C See Exhibit 4 Capital advised the Conference on January 31 1977 by
telex that they would in fact sign the Agreement This was accomplished effective
January 31 1977 The shipper Capital Trading Company tendered the shipment to Sea
Land fully expecting to pay the rate of 100 00 as telexed to them by N A U K F C and
confirmed by Sea Land employees The Conference at the time of the conference rate
modification should have advised that the 100 00 rate only applied when the shipper
executed a Merchants Freight Contract The Carrier representative should also have
advised that no contract was in effect when question on the 11750 billings surfaced

The shipper contracted to sell 800 tons of onions at the freight rate of 100 00 See
Exhibit 5 Respondent believes that shipper acted in good faith and therefore requests
that it be allowed to waive the collection of 11 812 52 based on the Conferences and
Carriers error in not advising that an executed Merchants Freight Contract was

necessary to qualify for the 100 00 W rate

Section l8 b 3 46 D S C 817 makes it unlawful for a carrier in

foreign commerce to charge demand or collect or receive a greater or

less or different compensation for the transportation ofproperty than
the rates and charges which are specified in its tariffs on file with the
Commission However the Commission

may in its discretion and for good cause shown permit a common carrier by water
in foreign commerce or conference of such carriers to waive the collection of a

portion of freight charges from a shipper where it appears that there is an error in a

tariffof a clerical or administrative nature or an error due to inadvertence in failing to

file a new tariff Emphasis mine

Statutes such as section l8 b 3 requiring strict adherence to tariffs are

themselves to be strictly construed See Mueller v Peralta Shipping
Corp 8 FMC 361 1965 and cases cited therein Departures from the

proscriptions of section l8 b 3 should be permitted only under the

express terms of that section itself i e due to an error ofa clerical or

administrative nature in an otherwise properly filed tariff or an error due
to inadvertence in failing to file a tariff The error here was ofneither
kind The tariff was filed and there was no clerical or administrative error

in it The error was in failing to notify the shipper that in order to obtain
the rate quoted to him he must have signed a dual rate contract Congress
was quite specific in setting the outer limits upon departures from the
rates fixed in filed and published tariffs Those limits once set must of

course be observed
The application should be denied

WASHINGTON D C
November JI 1977

20 F M C

S JOHN E COGRAVE

Administrative Law Judge
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FEDERAL MARITIME COMMISSION

SPECIAL DocKET No 515

PORCELLA VICINI CO INC

v

U S ATLANTIC GULfSANTO DOMINGO CONFERENCE

NOTICE OF ADOPTION OF INITIAL DECISION ANP ORDER
PERMrITING WAIVER OF CHARGES

November 30 1977

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the

Commission on November 30 1977
It is Ordered That applicant is authorized to waive collection of

22 024 60 of the charges previously assessed Procella Vicini Co Inc

It is further Ordered That applicant shall publish promptly in its

appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Dooket No 515 that effective October I 1976 for PUfPOSes of

refund or waiver of freight charges on any shippluts which may have been ship d
during the period October I 1976 through February 28 1277 the contract vollme rllte

from Atlllntlc Ports on Empty Woodenllllrrels S U not over 14 cu ft ellch
minimum 1000 units is 4 75 ellch subject to IlIT Ilpplfcable rules rellullltions terms Ilnd
conditions of said rate and this tariff

It is further Ordered That waiver of the charges shall be effectuated
within 30 days of service of this notice and applicant shall within five
days thereafter notify the Commission of the date and manner of
effectuating the waiver

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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SPECIAL DOCKET No 515

PORCELLA VICINI CO INC

v

U S ATLANTIC GULF SANTO DOMINGO CONFERENCE

Adopted November 30 1977

Application granted

INITIAL DECISION OF JOHN E COGRAVE ADMINISTRATIVE
LAW JUDGE

The U S Atlantic Gulf Santo Domingo Conference seeks permission
to waive collection of a portion of the freight charges on four shipments
of Empty Wooden Barrels S U not over 14 cu ft ea from
Baltimore Md to Santo Domingo The aggregate of the four shipments
was 8471 units weighing 914 868 Ibs on which the total freight actually
collected was 57 979 89 The four shipments moved on vessels of
Seatrain Line under separate bills of lading The first bill was dated

September 9 1976 and the last November 18 1976 The rate sought to

be applied is 4 75 per barrel The applicable rate at the time of shipment
was 7 35 per barrel Permission is sought to waive collection of

22 024 60
At a meeting of the Conference on August 26 1976 it was agreed to

extend the temporary rate of 4 75 on the commodity in question through
June 30 1977 The rate of 4 75 was due to expire September 30 1976 2

However when the new page was fIled the extension of the rate was due

to clerical error omitted 3 Subsequent to the shipments in question the

error was discovered and the 4 75 rate was corrected by telex fIling on

November 22 1976 4 Unaware of the error freight charges were assessed
and collected on the basis of the 4 75 rate

Section 18 b 3 of the Shipping Act 1916 46 USC 817 as amended by
Public Law 90298 and Rule 6 b Special Docket Applications Rules of

I This decision became the decision of the Commission November 30 1977
2 US GulfSanto Domingo Conference Tariff FMC No I 54th rev d page27

55th rev d page 27 of FMC No I
4 57th rev d page 27 of FMC No 1
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Practice and Procedure 46 CPR 502 92 a set forth the applicable law
and regulation The pertinent portion of 18b 3 provides that

The Commission may in its discretion and for good cause shown permit a

common carrier by water in foreian commerce to refund a portion of freight charges
collected from a shipper or waive the collection ofa portion of the charges from a

shipper where it appears that there is an error in a tariffof a clerical or administrative
nature or an error due to an inadvertence in failing to file a new tariff and that such

refund or waiver will not result in discrimination among shippers Provided further That

the common carrier has prior to applying to make refund flIed a new tariff with the

Commission which sets forth the rate on which such refund or waiver would be

based and Application for refund or waiver must be filed with the Commission

within 180 days from the date of shipment
The clerical and administrative error recited in the subject application is

of the type within the intended scope of coverage of section 18b 3 of
the Act and section 502 92 of the Commission s Rules of Practice and
Procedure

Thereafter upon consideration of the documents presented by the

Applicant it is found that
1 That there was a clerical error which resulted in the failure to extend

the rate now sought to be applied
2 That the waiver requested will not result in discrimination as between

shippers
Prior to applying for the waiver a new tariff was tiled setting forth the

rate upon which the waiver is to be based
4 The application was tiled within 180 days of shipment
The application should be granted

S JOHN E COGRAVE
Administrative Law Judge

WASHINGTON P C

November 9 1977

5 For other provisions and requirements see t 18b 3 and 502 92 of the Commillllon s Rules of Practice and

Procedu46 CPR 02 92 0 c
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INFORMAL DocKET No 34OD

NATIONAL STARCH CHEMICAL CORP

v

HAPAGLLOYD UNITED STATES NAVIGATION INC AGENT

ON REVIEW OF DECISION OF SETILEMENT OFFICER

December 5 1977

This proceeding involves claims for overcharge ofocean freight on five
shipments Each of the shipments was described on the bill of lading as
Adhesive Glue Red Label Respondent s applicable tariff contained a

rate for Adhesives Red Label Claimant seeks to have this rate
applied to all five shipments

The tariff rate in question applies on a weight basis only Three of
the shipments in question were rated at the applicable rate but the rate
was applied on a measurement basis On the other two shipments
different rates were applied The record does not show under which tariff
item they were assessed

The Settlement Officer denied the claims in question primarily on the
grounds that documOentation submitted in support of the claim was

illegible We determined to review and requested claimant to submit
legible copies of the documentation Claimant has submitted clear copies

Review ofthe evidence now shows that the bills of lading and carrier
due bills both show the shipments to have been adhesive glue red label
and show the weights of the shipments to be as alleged by claimant
There is no evidence in the record to the contrary Respondent has not
answered in opposition

The bill of lading is the prima facie evidence of what was shipped
There is no need to question the bill of lading in this instance since no
one disputes the accuracy of the information contained therein In any
event other documents substantiate the information We think claimant
has satisfied its burden of proof as to description and weight of the
commodity shipped Application of the pertinent tariff requires that the

The Settlement Officers concern that the bills of lading are incomplete because there is no receipt by the carrier
is unfounded because each bill of lading bears the carrier s stamp of receipt showing dateand number
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shipments be rated as Adhesives Red Label on a weight basis
Accordingly claimant is entitled to reparation

One area of uncertainty remains before the amount of reparation can

be determined The Settlement Officer had observed that where claimant
is seeking the benefit of a contract rate evidence should be adduced

showing that the shipper indeed was eligible for such lower rate We

agree with this principle and have previously so stated Claimant here

seeks the contract rate but has not submitted any such evidence in this

proceeding to show he is a contract shipper
Accordingly while we award reparation herein ofthe requested amount

293 such award is conditioned upon SUbmission by the claimant within
30 days ofa copy of the contract evidencing its dual rate shipper status

It is so ordered

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 399 1

SIDNEY WILLIAMS CO

v

MAERSK LINE AGENCY

NOTICE OF DETERMINATION NOT TO REVIEW

December2 1977

Notice is hereby given that the Commission on December 2 1977
determined not to review the decision of the Settlement Officer in this
proceeding served November 25 1977

By the Commission

SEAL S FRANCIS C HURNEY
Secretary
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INFORMAL DOCKET NO 3I

SIDNEYWILLIAMS CO

V

MAERSK LNE AGENCY

Novembe25 1977

Complaint dismissed

DECISION OF JAMES S ONETO SETTLEMENT OFFICER

By complaint filed April 5 1977 SidneyWilliams ComPany an

importer of general merchandise alleges that charges in excess of those

lawfully applicable for transportation in violation ofsecion 18bx3of the

Shipping Act 1916 were assessed by Maersk Line a common camer by
water in the foreign commerce of the Ilnited States on approximately
four or five shipments oF toys from Japan Hong Kong Taiwan and

Korea to Los Angeles sometime in August and September 1976 One

thousand eight hundred and fiftytwo dollazs and sixtynine cents are

sought as reparation
More particularly the SidneyWilliams Company avers it had been

shipping most of its toys from Japan Korea Hong Kong and Taiwan on

Orient Overseas Container Line and had been experiencing some prob
lems in booking space on OOCL In July 1976 complainant entered into

negotiations with Maersk representatives for transportalion of its impoRs
on their vessels provided respondenYs rates were the same as OOCL

Complainant aleges respondents representatives indicated that their rates

were competitive It was not stated at the time tha respondent was a

member of he JapanKorea Transpacific Freight Conference Therefore
with the understanding that the rates of the respondent would be the

same as OOCL that is nonconference rates complainant agreed to

specify the respondent as the carrier on its import orders When Ihe

complainantsshipments were booked on respondenYs line it was quoted

Both panio M1aving conxntcG lo Ihe informal proceQurt of Rule 19 of Ihe CommissioneRules of Practice and
Attedurt 46 CFR SOIS0170a1this dension will be final unless the Commission elects m rtvkw it within IS day
fmm rtm date ot servietM1ercof
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 552

GAYNAR SHIPPING CORP

PERRY H KOPLIK SONS

v

SEA LAND SERVICE INC

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER
PERMITTING REFUND OF CHARGES

December 28 977

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the

Commission on December 28 1977

IT IS ORDERED That applicant is authorized to refund 400 00 of the

charges previously assessed Gaynar Shipping Corp and Perry H Koplik
and Sons

IT IS FURTHER ORDERED That applicant shall publish promptly in

its appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime

Commission in Special Docket 552 that effective July I 1977 for purposes of refund or

waiver of freight charges on any shipments which may have been shipped during the

period from July I 1977 through July 12 1977 the rate on Paper waste is 50 00 per

2 240 Ibs Minimum 20 WT per container subject to all applicable rates rules

regulations terms and conditions of said rate and this tariff

IT IS FURTHER ORDERED That refund of the charges shall be

effectuated within 30 days of service of this notice and applicant shall

within 5 days thereafter notify the Commission of the date and manner of

effectuating the refund

By the Commission

SEAL S FRANCIS C HURNEY

Secretary



FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 552

GAYNAR SHIPPING CORP
PERRY H KOPLIK SONS

V

SEA LAND SERVICE INC

December 7 1977

Application for permission to refund portion of freight charges granted

INITIAL DECISION 1 OF WILLIAM BEASLEY HARRIS
ADMINISTRATIVE LAW JUDGE

Sea Land Service pursuant to Rule 92 a of the Commission s Rules of
Practice and Procedure 46 CFR 502 92 a and section 18 b 3 of the
Shipping Act 1916 has filed a timely within 180 days from July 6 1977
the date of the two involved shipments application for permissio to

refund for the benefit of complainants Gaynar Shipping Corp and Perry
H Koplik Sons aggregate freight charges of 400 00 of 8 400 00

aggregate freight charges actually collected for transportation of froight
from Charleston S C to Leghorn Italy

Sea Land s Bill of Lading No 9757181350dated July 6 1977 shows
the shipper Perry H Koplik Sons the freight forwarder Gaynar
Shipping Corp shipped freight prepaid on Sea Land s vessel Baltimorel
Market 083e from Charleston S C to Leghorn Italy 2 House to House
containers said to contain 58 bales of Wastepaper for Recycling The

gross weight was 82 410 Ibs as 89 600 Ibs The total charges were

2 100 00 89 600 Ibs at 4250 per 2 240 Ibs 52 50 x 40 2 100 00
and paid to carrier by the shipper

Sea Land s Bill of Lading No 9757181383 dated July 6 1977 shows
the same shipper and freight forwarder as above and also the same vessel
and destination The freight Wastepaper for Recycling was in 6 House
to House 35 containers and was freight prepaid The gross weight was

204 900 Ibs as 268 800 Ibs The total charges were 6 300 00 268 800 Ibs

1 This decision became the decision ofthe Commission December 28 1977
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at 52 50 per 2 240 Ibs 52 50 x 120 6 300 00 and paid to carrier

by the shipper The two B L charges total 8 400 00
The application for permission to refund 400 of the 8 400 gives the

following facts in support
Effective May 9 1977 special rates were established on Wastepaper in both Section

I France and Italy and Section 2 Spain of Sea Land Tariff 16813 Special rate was

50 00 W minimum 20 WT per container thru June 30 1977
On June 28 1977 it was Sea Land s intent to extend this special rate in Section I

only thru July 7 1977 However due to a clerical error this extension was made in
Section 2 on proposal 4482

On July 13 1977 we realized our error and immediately published a 50 00 rate in
Section I thru August II 1977

The shippers on whose behalf we are filing this application moved their shipments on

July 6 1977 and would have been afforded a 50 00 rate had it not been for ourerror

The tariff applicable herein is Sea Land Tariff 168B FMC73 Item

5860 Under that tariff and similar facts in Special Docket No 551 Sea
Land was granted permission in an Initial Decision served December 5
1977 to waive collection of portion of freight charges The instant

application also contains the statement pointed out in Special Docket No
551 There are additional shipments which moved via respondent during
the same period of time at the rates set forth in I above Special Docket

Applications will be ftIed for relief concurrent with this application
Upon consideration of the above the Presiding Administrative Law

Judge deems the application for permission to refund 400 of the 8 400

freight charges collected comports with Rille 92 Special Docket Applica
tions Rules of Practice and Procedure and section 18 b 3 of the

Shipping Act referred to above and the error asserted and explained is

within the contemplation of the rilles and statutes applicable
Therefore upon consideration of the documents presented herein it is

found
1 There was an error of a clerical or administrative nature corrected

by effective tariff before this application was filed which resulted in

payment ofan overcharge
2 The permission to refund requested overcharge will not result in

discrimination as between shippers
3 The application having been timely filed and having shown

acceptable cause should be granted
Wherefore it is
Ordered
The application be and hereby is granted

S WILLIAM BEASLEY HARRIS
Administrative Law Judge

WASHINGTON D C

December 7 1977



TITLE 46SHIPPING

Chapter IV Federal Maritime Commission

General Order 39 Docket No 77 22

December 8 1977

Part 507 Actions to Adjust or Meet Conditions Unfavorable to Shipping
in the Foreign Trade of the United States

Federal Maritime Commission
Final Rule

The Federal Maritime Commission hereby enacts rules
and regulations pursuant to section 191 b of the
Merchant Marine Act of 1920 46 U S C 8761 b in

order to adjust or meet conditions unfavorable to

shipping in the foreign trade of the United States which
result from discriminatory laws of the Government of

Guatemala These rules require Guatemalan flag car
riers and their associates to pay an Equalization Fee

designed to eliminate the discriminatory diversion of
cargo to those carriers caused by the Guatemalan laws
These rules also require such carriers to ftle Summary
Reports of Cargo Carryings in the U S to Guatemala
Trade and file an Equalization Fee Payment Guarantee
with the Federal Maritime Commission

EFFECTIVE DATE To become effective January 13 1978
FOR FURTHER INFORMATION CONTACT

Francis C Hurney
Secretary

Federal Maritime Commission
Room IlIOl

IlOO L Street N W

Washington D C 20573
202 523 5725

SUPPLEMENTARY INFORMATION
Every sovereign nation has the right to control its commercial

intercourse with other nations Therefore participation by the citizens of

AGENCY

ACTION

SUMMARY
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another nation in the foreign commerce of the United States is a privilege
which may be tenninated conditioned or limited

However the United States does not generally exercise such power
because it recognizes that reciprocal privileges ofcommercial participation
are preconditions to any substantial commercial intercourse The United
States is committed to the general idea that unrestricted participation in
international trade is in the best interest ofboth the United States and her

trading partners It is believed that free trade can be relied upon to
stimulate the most effective and efficient production and distribution of

goods and services redounding to the benefit of all involved This
commitment to the ideals of free trade is a logical extension of our

national belief in market economy and competition in the marketplace
These principles of free trade have found expression in the General

Agreement on Tariffs and Trade GATT the antitrust laws and the

shipping laws of the United States Generally the ports of the United
States are therefore open to the vessels of all nations who wish to

compete to carry our commerce

This commitment to the idea that all persons should be allowed to

compete in the international marketplace does not however constitute

an abandonment of the power of the United States over its own

commerce Quite the contrary the power to control commercial interac
tion with other nations is a power which must be preserved for use

whenever the goods and services of the United States and her citizens are

unnaturally handicapped in the international marketplace by the acts of
other nations When the acts of a foreign nation unfairly tip the delicate
scales of competition in favor of their own citizens or commerce to the
detriment of the citizens or commerce ofthe United States it is only right
and just that the scales be rebalanced This may be done by persuading
the other state to abandon or cease its actions or by balancing the
detriments so as to negate any artificial advantages for the citizens or

commerce of the foreign nation
The power to regulate commerce of the United States is vested with

the Congress by Article I Section 8 Clause 3 of the Constitution It is
well recognized that the power of Congress over foreign commerce is
absolute and may be used for the purposes of retaliation These powers
may of course be delegated by Congress

Section 191 b of the Merchant Marine Act 1920 46 U S C section
576 hereinafter referred to as section 19 is the delegation of such

authority to the Federal Maritime Commission Commission Section 19

authorizes and directs the Commission to make rules and regulations
affecting shipping in the foreign trade of the United States in order to

adjust or meet general or special conditions unfavorable to shipping in the

foreign trade of the United States and which arise out of or result from

foreign laws rules or regulations or from competitive methods or

practices employed by owners operators agents or masters of vessels of

a foreign country
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The types of conditions which the Commission has found to be

unfavorable to shipping in the foreign trade of the United States are

generally set forth by Commission General Order No 22 46 C F R 506

Among these are conditions which preclude or tend to preclllde vessels in

the foreign trade of the United States from competing in a trade on the

same basis as any other vessel and those which are discriminatory or

unfair as between carriers 46 CFR 506 3 a and d

Republic of Guatemala Decree No 41 71 establishes a penalty of 50

percent of the ocean freight charges paid on any goods imported into

Guatemala which are duty free under the Guatemalan Industrial Devel

opment Laws or the Central American Agreement on Tax Incentives for

Industrial Development and which are not carried on Guatemalan

carriers More than 600 importing industries accounting for the vast

preponderance ofOuatemldan imports from the UniteStates qualify for

such duty free status for their imports under the Guatemalan Industrial

Development Lawor the Central American Agreement on Tax Incentives

for Industrial Development
Decree No 41 71 defmes the term Guatemalan carriers as those

carriers owned by the State Guatemala or in which the State has a

majority interest or those private enterprises of which the capital is at

least 75 percent Guatemalan and their vessels are of Guatemalan registry
and Iuive a capacity of no less than 2 000 tons Guatemldan carriers may

contract for the services of foreign carriers known as associated

carriers in which case duty free goods may be transported by the

associated carriers to Guatemala without being subject to the aforemen

tioned 50 percent penalty
Coordinated Caribbean Transport Inc CCT issuch an associated

carrier Pursuant to Article 3 of Guatemalan Decree 41 71 CCT and
Flota Mercante Gran Centro Americana S A a Guatemalan flag carrier

known as Flomerca have entered into an agreement of association

whereby CCT pays Flomerca 2 25 ofall the revenue CCT earns on

cargo carried to Guatemala in return for the privilege of having CCT

cargo exempted from the charges provided for in Article 3 of Decree No

41 71
On July I 1975 Delta Delta Steamship Lines Inc ftled apetition

with the Commission seeking relief under section 19 Merchant Marine

Act 1920 from the effects of Decree No 41 71 Delta also filed a

complaint under seotion 301 ofthe Trade Act of 1974 with the Special
Representative for Trade Negotiations STR

On July 25 1975 the Commission served fact finding Orders under
section 21 of t e Shipping Act 1916 46 U S C 820 on all carriers

serving in the trade between the U S Atlantic and Gulf Coasts and

Guatemala The STR also held hearings on the Delta complaint on

September 25 and 26 1976

Based upon the information gleaned from the section 21 Orders the

hearings before the STR and other information available to theCommis
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sion the Commission ascertained that cargoes subject to Decree 41 71
carried by U S vessels not associated with Guatemalan flag carriers were

being fined by the Government of Guatemala Furthermore the prepon
derance of goods transported from the United States of Guatemala were

subject to the Decree 41 71 penalties Shippers were also discouraged
from shipping any cargo on U S vessels because they could not
determine which cargo was subject to Decree 41 71 and which cargo was

not

Those circumstances resulted in the diversion of cargo from U S and
nonassociated carriers to the carriers of Guatemala and their associates
Furthermore delays in the transportation ofgoods had occurred because
of the limited capacities of the Guatemalan carriers Clearly U S carriers
had been discriminated against and potential entrants into the U S
Guatemalan trade had been discouraged if not precluded

The Commission therefore found that not only was Decree 41 71
discriminatory on its face but that its implementation had created
conditions unfavorable to shipping in the foreign trade of the United
States

By letter dated December 4 1975 the Chairman of the Commission
notified the Secretary ofState of the Commission s findings in this matter
The Chairman s letter asked the Department ofState to seek adiplomatic
resolution of the problem and advised that absent such resolution by
February 14 1976 the Commission would have no recourse but to

promulgate a final regulation that would impose countervailing fees on

Guatemalan carriers and associated carriers transporting goods from the
United States which are to lle imported duty free into Guatemala

On February 4 an earthquake devastated Guatemala and the Commis
sion agreed at the request of the Department ofState to postpone the

implementation of this regulation
In light of the lack of progress in the diplomatic negotiations with the

Government ofGuatemala the Chairman of the Commission notified the

Secretary ofState on August 16 1976 that the Commission had decided
to issue a proposed rule pursuant to the authority of section 191 b of
the Merchant Marine Act 1920

Issurance of this rule was again postponed on the basis ofassurances

by representatives of the Guatemalan flag lines that a satisfactory
resolution of the problem would be forthcoming However this contem

plated resolution failed to materialize and negotiations reached an

impasse Therefore a proposed rule was issued and interested parties
were given an opportunity to comment

Comments to the proposed rule were received from Delta Steamship
Lines Inc Delta Crowley Maritime Corporation Crowley Sea Land
Service Inc Sea Land Transportation Institute Dow Chemical Latin
America Dow the Embassy of Guatemala and Marine Chartering Co

Inc Marine Chartering
Delta commented that the Government of Guatemala has again been
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fining the importers of exonerated cargoes carried by Delta s vessels

Delta asserts that the Guatemalan lines have not only failed to resolve the

problems in the U S Guatemalan trade which they had assured the

Commission they would do in return for holding any section 19 action in

abeyance but that the Guatemalan Lines had deliberately caused the

imposition offines against cargo carried by U S vessels to be reactivated

Delta also points out that during the comment period of these rules

Decree No 2 77 was introduced in the Congress of Guatemala Decree

No 2677 which has yet to be transmitted by the Guatemalan Congress
to the President ofGuatemala for signature would repeal Decree 4171

but retain a similar discrimination against U S vessels Instead of

penalizing the users of U S carriers by imposing a fine of 50 percent of

the ocean freight rate Decree No 2 77 would punish users of U S

carriers by denying them the duty tax free benefits on the imports which

are provided by their industrial development laws In light of the failure

of both commercial and diplomatic negotiations Delta asserts that the

Commission has no recourse but to proceed with the promulgation of

countervailing regulations
Crowley states that their affiliated companies namely GulfCaribbean

Marine Lines Inc and Trailer Marine Transport Corporation have had

numerous audiences with officials of the Government of Guatemala and

Guatemalan flag lines in the previous year in an attempt to participate in

the movement of cargo from U S to Guatemala Crowley states

We h ve been totally unsuccessful in securing the desired waivers of penalties 50 of

ocean freight imposed by Guatemalan Decree 41 71 Our most recent meeting with

Guatemalan authorities was durinll the week of July 18

Crowley like Delta asserts that the new Guatemalan Shipping Law 6

77 would be if finally adopted just as discriminatory to United States

flag line carriers as Decree 41 71 Crowley therefore also supports
promulgation of countervailing fees on Guatemalan carriers and their

associates
Sea Land fully supports the Commission s proposed rulemaking to

establish countervailing fees on favored Guatemalan carriers However
Sea Land suggests that the EqualiZl1iOIl Fee be assessed against all cargo

carried by Guatemalan carriers and refunds be given for cargo identified

and proven to be not exempt Sea Land also sugaests that the Commis

sion require the Equalization Fee to be passed on to the shippers in full

On the whole we fmd Sea Land cl comments to be well made Since
we have found that most of the cargo moving to Guatemala does receive
the benefits of the industrial incentive laws and that the Government of

Guatemala keeps the identity of importers who are granted duty free

status from being revealed we are amending the final rules to require the

favored carriers to pay an Equalization Fee on all cargo and make a

specific request for a refund of the Equalization Fee for any shipment
which does not eqioy a duty free status under the industrial incentive
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laws Refunds will not be granted for cargoes which have been subjected
to penalties under Decree No 41 71 in the past and will be granted only
for cargoes which are clearly ineligible for duty free status under the
industrial development incentive laws

The Equalization Fee is expected to be passed through the carrier to
the shipper The Commission recognizes that the favored carriers may
attempt to absorb the Equalization Fee but does not expect such an

absorption to occur The Commission will not at this time require any
amendments to any carrier s tariff If however it appears that the
Equalization Fee by itself does not stem the artificial diversion of cargo
further measures will be taken

The Transportation Institute a maritime industry research organization
comprised of 140 member shipper companies also supports issuance of

countervailing regulations The Transportation Institute states that

Because U S shippers often could not know the tax status of their exports until they
were landed and because the same commodity was sometimes subject to the penalty
and at other times exempt the Decree created chaos and uncertainty in the U S
Guatemalan trade and was tantamount to 100 percent exclusion of U S carriers

It also asserts that the Decree has caused delays in transportation and

discourages new entrants into that trade
The Transportation Institute therefore concludes that countervailing

regulations are required otherwise other nations will be encouraged to
establish similar discriminatory laws

Dow also supports the proposed rules alleging that Decree 41 71 has
caused it to suffer economic loss lost business and other undue hardships
In support of these allegations Dow states

A To date Dow cargo routed to Guatemala on U S flag vessels have been fined
more than U S 12 000 by the Guatemalan government

B To avoid such fines Dow has been required to ship on vessels of Guatemala flag
lines f

e
Flomerca and Armagua These lines offer relatively poor sailing schedules

due to their shortage of vessels and the fact that their existing vessels are comparatively
old This poor service has caused us to lose business due to our inability to ship our

products on a timely basis
C Dow has suffered severe economic loss due to the fact tha these lines are generally

restricted to break bulk service We have consistently sought containerized service from
these lines so that our losses and damages could be controlled and hopefully reduced
To ilate Flomerca still does not offer container service Only recently Armagua began
to offer containers in limited numbers to Santo Tomas This limited service is hardly
adequate to cover Dow s needs much less other U S shippers Due to Decree 41 71

we continue to suffer financial losses as a result of lost and damaged cargo because we

must ship on favored carriers using what we consider inadequate service
D Two favored carriers do operate Ro Ro ships from Miami So as to take

advantage of this more frequent service offered by these favored carriers we must

move our cargo to Miami from our principal manufacturing sites in Freeport Texas
freight premium 29 ton Plaquemine Louisiana freight premium 13 ton or Midland
Michigan freight premium 35 ton

This service is obviously not the most economical or timely However these Miami
services do offer frequent sailings and house to house containerized service This allows
Dow the alternative of shipping break bulk and possibly suffering severe losses or

20 F M C



336 FEDERAL MARITIME COMMISSION

damaged cargo or paying premiums and shippina via Miami By comparison two U S

carriers Sea Land and Delta offer containerized service from the Gulf and Sea Land

offers service from the North Atlantic Due to Decree 41 71 however Dow is unable to

utilize these superior alternatives without subjecting Dow cargoes to SO fines by the

Guatemalan government
E The favored carriers of Guatemala have no regularly scheduled service from

Europe and the Far East Because of Decree 41 71 Dow and other U S exporters are

restricted to Guatemalan flag lines and associates while Dow s foreian competitors are

free to ship to Guatemala on any line that offers acceptable rates and service As a

result Dow continually faces loss of business to foreign competition
F While Dow and its customers have continually sought waivers so that Dow could

better service the Guatemalan market through a variety of carriers these requests have

always been denied When Dow has shipped on U S flag carriers and those cargoes

were fined Dow has had to absorb this additional expense

Dow concludes that it is unfortunate but nevertheless necessary that

countervailing regulations are required to provide U S flag lines equal
access to cargo being shipped to Guatemala

Marine Chartering as managing agents ofLineas Maritimas de Guate

mala S A submitted comments requesting the postponement of this

rulemaking because of the passage of Decree 2677 Marine Chartering
asserts that with Decree 41 71 no longer in effect Commission action will
be no longer necessary

The Embassy of the Government of Guatemala also submitted a

comment The Embassy forwarded the following message from the

President ofFlomerca

Please inform FMC that proposed Law modifying Decree 41 71 is pending approval of

Congress of the Republic and therefore we request to postpone enactment of proposed
actions against Guatemalan Shipping lines

The Embassy points out that new shipping law Decree 2677 now with
the Congress of Guatemala replaces Decree 41 71 with the purpose of

eliminating any conflict with section 19 Merchant Marine Act of 1920

Contrary to the assertions of Marine Chartering Decree 2677 has not

yet been fOlwarded to the President ofGuatemala for signature However

even if that Decree were to be implemented many of the problems would
still remain One type ofdiscrimination would merely be substituted for

another which would probably also require countervailing action by the
Commission

The comments of Delta Dow Crowley Sea and and the Transporta
tion Institute firmly establish that the conditions unfavorable to shipping
in the foreign trade ofthe United States have not been abated despite our

repeated oQiections to the Government ofGuatemala Since our remonstr

ances have been met with refusal the Commission will exercise the

authority delegated by Congress to acljust or meet conditions unfavorable
to shipping in the foreign trade of the United States which have been and
continue to be resulting from the laws and acts of the Government of
Guatemala

This rule imposes an Equalization Fee on all Guatemalan vessels and
the vessels of their associated carriers transporting goods from the United
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States to Guatemala which may be imported into Guatemala duty free
under the Guatemalan Industrial Development Laws or the Central
American Agreement on Tax Incentives for Industrial Development This

Equalization Fee amounting to 50 percent of the freight charges is
calculated to offset the penalty imposed under Decree No 41 71 for the

transportation ofsuch goods on carriers other than Guatemalan carriers
or associated carriers Furthermore the Commission will by notice in the
Federal Register adjust the level of the Equalization Fee to any extent

necessary to adjust or meet the level of discrimination imposed by the

Republic of Guatemala Thus the Equalization Fee is designed to

eliminate the discriminatory diversion of cargo to certain carriers in the
U S to Guatemala trade resulting from Decree No 41 71 and to place
all carriers in those trades on an equal competitive footing Guatemalan
carriers and associated carriers which are authorized under Decree No
41 71 to transport duty free goods from the United States to Guatemala
will be designated as favored carriers

Pan American Mail Line Inc Pan Am has notified the Commission
that their affiliations with Flomerca have ceased and that the joint Pan
AmFlomerca service known as Flomerca Trailer Service is now being
exclusively operated by Pan Am Pan Am db a Flomerca Trailer Service
has therefore requested that Flomerca Trailer Service be deleted from the
list of favored carriers

The Commission is not convinced however that Pan Am d b a

Flomerca Trailer Service is not still associated with Flomerca and

receiving benefits under Decree 41 71 We are therefore issuing an Order
under Section 21 of the Shipping Act 1916 directing Pan Am to produce
such information as will allow the Commission to determine whether their

associated carrier status has indeed ceased Ifan analysis ofPan Am s

response to the section 21 Order shows that Pan Am db a Flomerca

Trailer Service is no longer receiving the benefits and privileges of an

associated carried under Decree 41 71 thenFlomerca Trailer Service will

be deleted from the list of favored carriers

A favored carrier must file an Equalization Fee Payment Guarantee
with the Commission to ensure that all Equalization Fees will be paid
The Equalization Fee Payment Guarantee must be in an amount equal to

one sixth of the total freight charges earned by the favored carrier on

cargo which it loaded in the United States for unloading in Guatemala

during the preceding twelve months or equal to 75 000 whichever is

greater It is believed that this amount would be adequate to cover the
total Equalization Fees which any favored carrier might accrue and not

pay in a timely fashion

A procedure is established for the favored carrier to report data

pertaining to each voyage from the United States to Guatemala by each

vessel of the favored carrier including the freight charges on which

Equalization Fees must be paid Such reports would have to be filed with

the Commission within four calendar days following departure ofeach
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vessel from the United States and be accompanied by the Equalization
Fee arising from that particular voyage Failure to comply with the

requirements of this rule could result in the detention of any velisel

owned operated or carrying cargo for the account of such favored

carrier
The final rules allow for any Equalization Fee Payment Guarantee

certified check or Surety Bond to be used to satisfy any unpaid
Equalization Fee which is delinquent for more than 15 days The time

period of 15 days has been adopted because the Commission is of the

opinion that a longer period would merely encourage delinquency and

that 15 days is long enough for the carriers to clear up any unforeseen

difficulties in paying an Equalization Fee

Therefore pursuant to Section 19 1 b of the Merchant Marine Act

1920 46 U S C section 876 1 b and Sections 21 29 32 and 43 of the

Shipping Act 1916 46 U S C section 820 828 831 841a the Commis
sion hereby enacts Part 507 Title 46 CFR

SEAL S FRANCIS C HURNEY

Secretary

Thetext ofthe amendment lueprinted in 46 C P R 507

20 F M C



20 F M C 339

FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 522

HERCULES INTERNATIONAL TRADE CORP LTD

v

PACIFIC WESTBOUND CONFERENCE

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER
PERMITTING REFUND OF CHARGES

December 14 1977

No exceptions having been taken to the initial decision in this
proceeding and the Commission having determined not to review same
notice is hereby given that the initial decision became the decision of the
Commission on December 14 1977

It is Ordered That applicant is authorized to refund 1 077 05 of the
charges previously assessed Hercules International Trade COrp Ltd

It is further Ordered That applicant shall publish promptly in its
appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket 522 that effective February 9 1977 for purposes of
refund or waiver of freight charges on any shipments which may have been shipped
during the period from February 9 1977 through April 15 1977 the rate on Ethyl
Cellulose is l3l 00W subject to all applicable rules regulations terms and conditions
of said rate and this tariff

It is further Ordered That refund of the charges shall be effectuated
within 30 days of service of this notice and applicant shall within five
days thereafter notify the Commission of the date and manner of
effectuating the refund

By the Commission

SEAL S FRANCIS C HURNEY

Secretary



FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 522

HERCULES INTERNATIONAL TRADE CORP LTD

v

PACIFIC WESTBOUND CONFERENCE

November 22 1977

ERRATA

The following corrections should be made in the initial decision in this
proceeding served November 21 1977

1 Delete footnote 4 on page 1
2 The last sentence on page 4 amended to read The application

should be granted in the amount of 1 07705

S JOHN E COORAVE
Administrative Law Judge

j
I
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FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 522

HERCULES INTERNATIONAL TRADE CORP LTD

v

PACIFIC WESTBOUND CONFERENCE

Adopted December 14 1977

Application granted

INITIAL DECISION OF JOHN E COGRAVE ADMINISTRATIVE
LAW JUDGE

The Pacific Westbound Conference seeks permission to refund a

portion of the freight charges on a shipment of Ethyl Cellulose from
Norfolk Virginia to Yokohama Japan The shipment weighing 21 373
Ibs and measuring 867 cu ft was carried aboard Japan Line s MV
Pacific Arrow under a bill of lading dated April 14 1977 2 The rate

applicable at the time of shipment was 12100 per kilo ton or cubic meter
whichever produces the greater revenue and on this basis aggregate
freight charges of 3 216 18 were collected 3 The rate sought to be applied
is 13100 per kilo ton subject to a minimum of 36 000 Ibs which would
have resulted in aggregate freight charges of 2 139 13 Permission is
sought to refund 1 077 05 4 As they are set forth in the application the
circumstances said to justify the refund are

Per PACIFIC WESTBOUND CONFERENCE INTERMODAL TARIFF 8 FMC
15 ICCI

Original and 1st revised page 511 item 581 322030 clearly stated rate on basis kilo
ton 2204 62 only when 2nd revised page 511 of tariff filed effective 2 977 kilo ton
basis omitted from page in error by tariff agent and not corrected on proofreading Such
omission caused illegal rate increase on less than 30 days advance notice Japan Line
Ltd became party to the rate filing on 2 2177 The shipment in question originated from
Norfolk 3 28 77 and laden on board vessel 414 77 The error in tariff filing noted
between time cargo originated Norfolk and time laden on board vessel Oaklandand

was corrected by 7th revised page 511 effective 415 77 Shipper and carrier were

I This decision became the decision ofthe Commission December 14 1977
2 The shipment moved by rail from Norfolk to Oaklandunder arail bill oflading dated March 8 1977
3 The actual rate assessed was 13100 percu meter
4 The correct figure is ofcourse 77 05 3 216 18 minus 2 139 13 leaves 77 05
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unaware of this inadvertant erroneous error until shipment covered by this Special
Docket was already enroute in joint railwater service This shipment was cause for
discovery of error and its immediate correction Since incorrect rate was not a result of
Conference action and was effected on less than 30 days notice shipper is entitled to
freight assessment based on kilo ton minimum 36 000 and not on kilo toncubic meter

whichever creates greater revenue

Section 18 b 3 of the Shipping Act 1916 46 USC 817 as amended by
Public Law 90298 and Rule 6b Special Docket Applications Rules of
Practice and Procedure 46 CPR 502 92 a set forth the applicable law
and regulation The pertinent portion of 18b 3 provides that

The Commission may in its discretion and for good cause shown permit a

common carrier by water in foreign commerce to refund a portion of freight charges
collected from a shipper or waive the collection of a portion of the charges from a

shipper where it appears that there is an error in a tariff of a clerical or administrative
nature or an error due to an inadvertence in failing to file a new tariff and that such
refund or waiver will not result in discrimination among shippers Provided further That
the common carrier has prior to applying to make refund filed a new tariff with the

Commission which sets forth the rate on which such refund or waiver would be
based and Application for refund or waiver must be filed with the Commission
within 180 days from the date of shipment

The clerical and administrative error recited in the subject application is
of the type within the intended scope of coverage of section 18 b 3 of
the Act and section 502 92 of the Commission s Rules of Practice and
Procedure

Therefore upon consideration of the documents presented by the
Applicant it is found that

I There was aclerical error which resulted in the failure to extend the
rate now sought to be applied

2 The refund requested will not result in discrimination as between

shippers
3 Prior to applying for the refund a new tariffwas filed setting forth

the rate upon which the refund is to be based
4 The application was filed within 180 days of shipment
The application should be granted but only in the amount of 77 05

WASHINGTON D C

November 21 1977

S JOHN E COGRAVE
Administrative Law Judge

5 For other provisions and requirements see f lB b3 and f 502 92 of the Commission s Rules of Practice and
Procedure 46 CPR S02 92 a e
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SPECIAL DOCKET No 519

BUCKLEY FORSTALL INC

v

GULF EUROPEAN FREIGHT ASSOCIATION FOR COMBI LINE

NOTICE OF AOOPfION OF INITIAL DECISION AND ORDER
PERMITTING REFUND OF CHARGES

December 14 1977

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the
Commission on December 14 1977

It is Ordered That applicant is authorized to refund 116 04 of the

charges previously assessed on the condition that the parties on or before

February 16 1978 either amend the complaint to substitute M Braun

schweig Co as the nominal complainant and supply the certification

required by the Rules ofPractice or Buckley Forstall Inc submit an

affidavit that it is acting as agent for M Braunschweig and will remit the

refunded monies to the latter

It is further Ordered That applicant shall publish promptly in its

appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket 519 that effective March 11 1977 for purposes of refund
or waiver of freight charges on any shipments which may have been shipped during the
period from March II 1977 through April I 1977 the rate on Coffee Sweepings
packed including Green Coffee rejected by USDA is 96 75W subject to all applicable
rules regulations terms and conditions of said rate and this tariff

It is further Ordered That refund of the charges shall be effectuated

within 60 days of service of this notice and applicant shall within five
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Commission of the date and manner ofdays thereafter notify the

effectuating the refund
By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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SPECIAL DOCKET No 519

BUCKLEY FORSTALL INC

v

GULF EUROPEAN FREIGHT ASSOCIATION FOR COMBI LINE

December 5 1977

ERRATA

Since the issuance of the initial decision applicant has informed me

that there was a typographical error in the application The figure
1 144 38 should have been 1 044 38 This necessitates the following

changes in the initial decision
1 On page 1 next to last sentence change 1 14438 to 1 044 38
2 Delete footnote 4 on page 1

3 On page 3 delete 16 04

4 On page 4 change 16 04 to 116 04

S JOHN E COGRAVE

Administrative Law Judge
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SPECIAL DoCKET No 519

BUCKLEY FORSTALL INC

v

GULF EUROPEAN FREIGHT ASSOCIATION FOR COMBI LINE

Adopted December 14 1977

Application granted

INITIAL DECISION OF JOHN E COGRAVE ADMINISTRATIVE
LAW JUDGE 1

The Gulf European Freight Association fot Combi Line seeks

permission to refund a portion of the freight charges on a shipment of

green coffee sweepings from New Orleans Louisiana to Antwerp
Belgium The shipment weighing 24 180 Ibs moved on the Combi Line
vessel Captain Lygonos under bill of lading No 20 dated March 25

1fJ77 The rate applicable at the time of shipment was 10750 W2 and on

the basis of that rate Combi Line collected from M Braunschweig Co

aggregate freight 1 160 42 The rate sought to be applied is 96 753 under

which the aggregate freight would be 1 144 38 Permission to refund

116 04 is requested 4

The circumstances which are said to support the refund as they are set

out in the application are

At a meeting of March I 1977 the Gulf European Freight Association agreed to file a

rate of 96 7S W on Coffee Sweepings packed including Green Coffee rejected by the
U S D A effective as of March 11 1977 See Page I of Minutes of G E F A Meeting
of March I 1977 filed with the Federal Maritime Commission

The office of the Gulf Associated Freight Conferences which files all tariff rates for
the Gulf European Freight Association failed to file the appropriate tariffcorrection

At time of shipment the shipper was billed at the tariff rate of 107 S0 W and the
amount of 1160 42 was paid However the shipper had already been informed that the

rate on the commodity in question would be reduced to 96 7S W as of March 11 1977
and he seeks refund in the amount of 116 04

I This d ision became the decision of the Commission December 14 1977

2 Gulf European Freiaht Association Tariff 2 FMC 2 15th Rev Paae 55

3 Gulf European Freight Association Tariff 2 FMC 2 16th Rev Page 55
4 The 116 04 fiaure is ofcoune wrong The correct figure is 16 04 i e 1 160 42 minus 1 144 38 leaves 16 04
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When the error was discovered on April I 1977 the office of the Gulf Associated
Freight Conferences immediately tiled the rate of 96 75 W by telex effective as of
April I 1977

Combi Line therefore requests permission to refund 116 04 to Buckley Forstall
Inc

Section 18 b 3 ofthe Shipping Act 1916 46 USC 817 as amended by
Public Law 90298 and Rule 6 b Special DocketApplications Rules of
Practice and Procedure 46 CFR 502 92 a set forth the applicable law
and regulation The pertinent portion of 18 b 3 provides that

The Commission may in its discretion and for good cause shown permit a

common carrier by water in foreign commerce to refund a portion of freight charges
collected from a shipper or waive the collection of a portion of the charges from a

shipper where it appears that there is an error in a tariff of a clerical or administrative
nature or an error due to an inadvertence in failing to tile a new tariff and that such
refund or waiver will not result in discrimination among shippers Provided further That
the common carrier has prior to applying to make refund tiled a new tariff with the

Commission which sets forth the rate on which such refund or waiver would be
based and Application for refund or waiver must be tiled with the Commission
within 180 days from the date of shipment S

The clerical and administrative error recited in the subject application is
of the type within the intended scope of coverage of section 18 b 3 of
the Act and section 502 92 of the Commission s Rules of Practice and
Procedure

Therefore upon consideration of the documents presented by the

Applicant it is found that
1 There was a clerical error which resulted in the failure to extend the

rate now sought to be applied
2 The refund requested will not result in discrimination as between

shippers
3 Prior to applying for the refund a new tariff was filed setting forth the

rate upon which the refund is to be based
4 The application was filed within ISO days ofshipment
From the foregoing it would appear that the application should be

granted however one requirement has not been met The nominal

complainant here is Buckley Forstall Inc and permission is sought to

refund 1l6 04 16 04 to the complainant Yet the application itself
shows that Combi Line collected the freight charges from M Braun

schweig Co in Antwerp All special docket applications seeking to refund

freight monies must be accompanied by a certification that the person to

whom the refund is to be made actually paid the freight charges
However since the application is in all other respects proper rather than

deny the application outright 60 days will be allowed to afford the parties
an opportunity to either amend the complaint to substitute M Braun

schweig Co as the nominal complainant and supply the necessary
certification or to allow Buckley Forstall Inc to submit an affidavit

5 For other provisions and requirements see fi 18 b 3 and fi 502 92 of the Commission s Rules of Practice and

Procedure 46 CPR 502 92 a c

20 F M C



348 FEDERAL MARITIME COMMISSION

that it is acting as agent for M Braunschweig and will remit the refunded
monies to the latter

The 60 days here granted shall run from the date of service of this

decision and if the parties comply with the conditions set forth above the
application should be granted but only in the amount of 16 04

8 JOHN E COORAVE
Administrative Law Judge

WASHINGTON D C
November 21 1977
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DoCKET No 77 36

OCEAN DRILLING EXPLORATION CO

v

KAWASAKI KISEN KAISHA LTD

NOTICE OF ADOPfION OF INITIAL DECISION

January 11 1978

No exceptions having been filed to the initial decision in this proceed
ing and the Commission having determined not to review same notice is

hereby given that the initial decision became the decision of the
Commission on January 11 1978

Accordingly Kawasaki Kisen Kaisha is hereby ordered to pay to Ocean

Drilling and Exploration Co the sum of 8 40145 with interest at 6 to

begin within 45 days of the date of service of this decision unless the full
amount is paid prior thereto provided that within 15 days of the date of
service Ocean Drilling submits data demonstrating the correctness of the
claimed amount Failing this the amount to be refunded shall be 8 36651

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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No 77 36

OCEAN DRILLING EXPLORATION CO

v

KAWASAKI KISEN KAISHA LTD

December 20 1977

Respondent found to have overcharged complainant 8 40145 Reparation awarded

INITIAL DECISION OF JOHN E COGRAVE ADMINISTRATIVE
LAW JUDGE

This complaint by Ocean Drilling Exploration Co alleges that

Kawasaki Kisen Kaisha Ltd KKK overcharged Ocean Drilling on some

shipments of Oilwell Equipment Claims for the alleged overcharges
were filed with Kerr Steamship Company Inc the agent of KKK in

New Orleans Louisiana These claims were rejected by Kerr on the basis
of a rille in the Far East Conference Tariff No 26 FMC No 8 which

limits the tiling ofovercharge claims to not later than six months from the
date of shipment With the rejection of its claims Ocean Drilling tiled the

complaint here requesting that the overcharge claims be decided pursuant
to the shortened procedure outlined in Subpart K of the Commission s

Rules ofPractice and Procedure 46 CPR 502 181

The complaint was served on Kerr as the agent for KKK In the notice

accompanying the complaint KKK was told that shoilld it consent to the

shortened procedure an answering memorandum had to be submitted
within 25 days of the date of service ofthe complaint By the same notice
KKK was informed that if it did not agree to the shortened procedure an

answer to the complaint had to be tiled within 20 days after the date of

service stamped on the complaint unless additional time is permitted
under Rule 64 2 KKK neither agreed to the shortened procedure

1 This decision became the decision of the Commission January 11 1978

2 Rule 64 allows 30 days toanswer if a respondent resides in Alaska or beyond the Continental limits of the United

States
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nor fIled an answer to the complaint and on September 21 1977 Iissued
an Order to Show Cause Why Default Judgment Should Not be Entered
In that order I gave KKK until October 15 1977 to either 1 file an

answer to the complaint together with an affidavit stating the reasons for
failing to fIle a timely answer or 2 furnish a statement that it did not

dispute the allegations and did not object to an award of reparations on

the basis of those allegations Failure to do either was deemed to be an

admission that KKK did not intend to defend against the allegations and
did not object to the entry of a default judgment The October 25th
deadline passed with no response from KKK

At this point with unsupported allegations of the complaint before me
I issued on October 28 1977 pursuant to Rule 64 an Order for Further
Proof in which Ocean Drilling was to furnish such documentary proof in

support of the complaint as was in its possession Then on November 7
1977 I received a letter from Kerr referring to my order of September
20th and stating

We can only reiterate our refusal to refund the disputed amount Existing FEC tariff
rules do not permit such refunds on claims presented later than six months after
shipment and any departure from these rules of the FMC approved agreement would be
in violation of the Conference Agreement to which our Principals Kawasaki Kisen
Kaisha are party

The letter closes with apologies for the delay in response which was

entirely unintentional 3

At an extension of time Ocean Drilling on November 28 1977

complied with my order to furnish further proof In response to that order
Ocean Drilling furnished

1 Copies ofbills of lading Nos 3 and 4 dated July 13 1975 issued by
Kawasaki Kisen Kaisha

2 Copies ofthe export declaration covering the shipments
3 A copy of Far East Conference Tariff No 26 Third Revised Page

518 listing a project rate to Kobe Japan on Oil Well Drilling Rigs Parts
and Accessories as covered by Item 982 100500

4 A copy ofa letter from Kerr dated February 18 1977 stating that it
would settle the overcharge claims against them on the basis of 11845
W M 4

The complaint states that under KKK bills of lading 3 and 4 shipments
described on those bills as 57 packages Oilwell Equipment weighing
247 767 pounds and measuring 9 175 cubic feet moved from Houston
Texas to Kobe Japan aboard the KKK vessel Navada Maru KKK
assessed the following freight charges on the shipments

1 This response is quite simply evasive No reason is given for the total lack of response to the complaint in this

case nor is the unintentional delay whether it is in response to the complaint or to my order in any way explained
FinaUy Kerr itself has appeared in a number of Commission proceedings and should be familiar with the proper
method of dealing with a formal complaint against it

4 The record does not ofcourse show just what prompted Kerr to later revoke the six month rule Possibly it was

a refusal by the Conference or KKK tohonor the settlement offer
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TOTAL
B L4

FEDERAL MARITIME COMMISSION

Oeeall Freight Rate Amoulll

26 690 Ibs IS2 6S12ooo Ibs 2 037 11

2 009 cu ft IS2 6S140 cu ft 7 666 8S

HIL Charges
26 290 27 2S12OOO Ibs 3S8 30

2O S10 26 00 2000 Ibs 266 83

10 329 09

Oeeall Freight Rate Amoullt

46 064 Ibs IS2 652ooo Ibs 3 SlS 8S

6 322 cu ft IS2 6S140 cu ft 24 126 33

HIL Charges
S8 OOO Ibs 43 40 2000 Ibs 1 2S8 6O

ElL Charges
3 336 cu ft 7 4S14O cu ft 6233

9 900 Ibs 7 4S12ooo Ibs 36 88

284 cu ft 17 40 40 cu ft 123 S4

29 682 S3TOTAL

On December 9 1976 Ocean Drilling through its freight au4iting agent
filed overcharge claims 3905 and 3906 with respondent requesting a refund

in the amount of 8 401045 on the ground that the freight charges were

not in order The complainant goes on to allege that

Respondent by its letter of April 19 1977 to complainant s freillht audit allency

ignored the issue of the claims merits and did not request additionalproof in support of

the claims but denied the claims on the basis of a technical tar1ft role which limits the

fiUng of overcharge claims to not later than six months after date of shipment

Ocean Drilling then goes on to allege that tariff Item 7 b is in

violation of Paragraph 502 302 Title 46 which provides for a two year

statute of limitations 6 Finally it is alleged that the reSJOndent applied an

improper rate I52 65W M to the shipments of Oil Drilling Equipment
and that the proper rate should have been 11845 WM A violation of

section 18 b 3 is alleged and reparation in the amount of 8 40145 is

sought 7

There are only two issues presented by the complaint 1 What was

the proper rate for the shipments in question and 2 Does the six
month rule act to bar an award of reparation on a complaint filed within

the two year statutory period of limitation
To deal with the latter first It is almost inconceivable that anyone

would at this late date invoke the six month rule as ground for refusal to

5 Ocean Drilling has unfortunately used the term respondent to mean both Kerr and KKK 80 it ia not p088ible to

tell whether it was Kerr orKKK whicb bLvoked the aix month rule Slnee aU of the corrospond nceof record has

been with Kerr it soeIDS morethan probable that it was Kerr which invoked therule on April 19 1977 This docs not

explain its offer to settleon February 18 1977
6This reference is to theCommission s Rules of Practice and Procedure The two year statute of limitations is

written into law in Section 22 of the Shippina Act 1916 46 U S C 821
1 Usina SI18 45 rate I compute the total chafies at 31 644 51 Subtractina thi from the total chars US lled

40 011 30 loaves an overcharge of 8 366 79 ThUB It would appear that there hal been an overclaim of 34 66

However rather than reduce the claim by that much complainant will be given an opportunity to supply Its on

computations showing that the amount claimed is proper
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properly respond to formal Commission process That no mere conference
rule can work to oust the Commission of its statutory jurisdiction should
even without case precedent be obvious even to the most oblivious
However there is precedent See e g Time Limit on the Filing of
Overcharge Claims 10 F M C I 1966 Proposed Rule Time Limit on

Filing Overcharge Claims 12 F M C 298 1 9 8

The bills of lading show that the commodity shipped as Oilwell

Drilling Equipment The export declaration for the shipments show the
commodity as Parts Accessories and Attachments for Well Drilling
Machines FEC tariff Item 982 100500 shows a rate noncontract of

1l845 W M for Oil Well Drilling Rigs Parts and Accessories To
Kobe Only Thus the documents submitted by Ocean Drilling show
that the proper rate to be applied to the shipments in question was the

1l845 W M provided in Item 982 1005 00 and not the 152 65 rate

charged by KKK Even Kerr announced that the proper rate was 1l845
and but for the six month rule would apparently have satisfied the claim

Accordingly Kawasaki Kisen Kaisha is hereby ordered to pay to Ocean

Drilling and Exploration Co the sum of 8401 45 with interest at 6 to

begin within 45 days of the date of service of this decision unless the full
amount is paid prior thereto provided that within 15 days of the date of
service Ocean Drilling submits data demonstrating the correctness of the
claimed amount Failing this the amount to be refunded shall be 8 36651

WASHINGTON D C

December 20 1977

S JOHN E COGRAVE
Administrative Law Judge

8 This case offers but one example of the need to institutea rule making proceeding which would ultimately require
that every conference which has or in the future adopts a six month rule must include in that rule a statement that

invocation of the rule against ashipper cannot bar the shipper from seeking redress from theCommission Such arule

would serve a tofoId purpose On the one hand it would afford unaware shippersof their rights while on the other it

would preclude the kind of tactics employed by respondent here
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INFORMAL DOCKET No 3791

ROYAL CATHAY TRADING CO

v

SEAWAY EXPRESS LINES

NOTICE OF DETERMINATION NOT TO REVIEW

December 21 1977

Notice is hereby given that the Commission on December 21 1977

deteJlllined not to review the decision of the Settlement Officer in this

proceeding served December 8 1977

By the Commission

SEAL S FRANCIS C HURNEY

Secretary

354 20 F M C



20 F M C 355

FEDERAL MARITIME COMMISSION

INFORMAL DocKET No 3791

ROYAL CATHAY TRADING Co

v

SEAWAY EXPRESS LiNES

DISMISSAL OF PROCEEDING I

December 8 1977

Royal Cathay Trading Co complainant filed this informal complaint
against Seaway Express Lines respondent on December 20 1976
covering two shipments While a violation of the Shipping Act 1916 is
not alleged it is presumed to be Section l8 b 3 which prohibits the
assessment of freight charges in excess of those lawfully applicable at the
time ofshipment

The complainant was the consignee of two shipments of bambooware
from Chung I Trading Co Ltd Keelung Taiwan loaded on board the
MANCHESTER CONCEPf on November 18 1974 under bills of lading
KSF 2 and KSF4 for which the port ofdischarge was indicated as San
Francisco California Complainant s place of business is in San Fran
cisco The vessel discharged at Oakland The equalization claims are
based on the excess ofthe trucking rates from Oakland to San Francisco
paid by complainant over the drayage rates within San Francisco

The claims are based on Rule 9 of respondent s Freight Tariff No 7
FMC No 7 which provides

CARGO DISCHARGED AT OTHER THAN BILL OF LADING PORT
When the ocean carrier discharges cargo at a terminal port other than the port named

in the ocean bill of lading the oceancarrier shall arrange at its expense for movement
via rail truck or water of the shipment from port of actual discharge

A To ocean carrier s terminal dock at port of destination declared on the bill of
lading in the case of cargo which has been entered through customs at the port of
discharge The ocean carrier may forward such cargo direct to a point designated by the
consignee provided the consignee pays the costs which he would normally have incurred

I Both parties having consented to the informal procedure of Rule 19 46 CFR 502 301 304 as amended this
decision will be final unless the Commission elects to review it within 15 days from the date ofservice thereof

Complainant has submitted freight bills covering the truck movements via P R Motor Express ofthe subject
shipments from Oakland to San Francisco Complainant also submitted copies of the bills of ladings which indicate
San Francisco as the portof discharge
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either by rail truck or water to such point if the cargo had been discharged at the
terminal port named in the ocean Bill of Lading or

On November 3 1975 complainant filed a claim with respondent After

allegedly receiving four unanswered tracers respondent advised complain
ant in the beginning of October 1976 that it would receive payment within
the next few weeks As indicated above complainant filed this claim with
the Commission on December 20 1976

This proceeding covers two claims both covering port equalization
The first claim covers a movement by P R Motor Express from Oakland
to San Francisco on December 16 1974 The claim was not filed received

by the Commission until December 20 1976 It could be inferred that

this claim was not filed within the two year statutory limit set in Section
22 of the Shipping Act 1916 However reference is made to the

Commission s Order on Remand in Docket No 761 CSC International
Inc v Orient Overseas Container Line Inc served July 12 1976
wherein it held

The law is well settled that a cause of action based upon a claim for reparation accrues

at the time of shipment or upon payment of freight charges whichever is later Aleutian
Homes Inc v Coastwise Line et al 5 F M B 602 611 1959 United States of
America v Hellenic Lines Limited 14 F M C 255 260 1971 V S ex rei Louisville
Cement Company v IC C 296 U S 638 644 1917

P R Motor Express Freight Bill No 05814 dated December 16 1974
was paid by complainant with its check number 9857 dated March 19
1975 covering both shipments which are the subject of the claim
Therefore this claim was filed within the two year statutory limit of
Section 22 of the Act

The first part oCClaim No RCll covers a movement of Bambooware
MANCHESTER CONCEPf B L KSF 2 from Oakland to San Fran

cisco weighing 13 709 pounds shipped as 20 000 pounds to Ulke advantage
of the lower 98 cent rate i e

Oakland to S F 13 709 as 20 000 98
sic
1

196 00
3 40
2 00

2040
1420

41

142 61
58 79

S F to S F 13 709 03
1

Freight equalization

The second Part ofClaim No RC ll covered a December 23 1974
movement of Bambooware MANCHESTER CONCEPf B L KSF4
from Oakland to San Francisco which moved by P R Motor Express
weighing 5 291 pounds
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340
119

119 93
60 85

61

6146
5847

Oakland to S F 5 291

ROYAL CATHAY TRADING CO V SEAWAY 357

12 18
sic
1

S F to S F 5 291 115

1

Freight equalization

Both claims were timely filed

Respondent has submitted a copy of its letter dated January 17 1977
to complainant forwarding its check for 117 26 covering this claim in
full Under letter of June 20 1977 complainant advised that it had
received a check for 117 26 from respondent

Respondent has paid the claim in full and complainant has acknowl
edged receipt of same In view of this settlement the proceeding is
hereby dismissed

5 JUAN E PiNE
Settlement Officer

o F M C



FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 415 1

CPC INTERNATIONAL TRADING CORPORATION

v

SEA LAND SERVICE INC

NOTICE OF DETERMINATION NOT TO REVIEW

December 21 1977

Notice is hereby given that the Commission on December 21 1977

determined not to review the decision of the Settlement Officer in this

proceeding served December 9 1977

By the Commission

SEAL S FRANCIS C HURNEY

Secretary

358 20 F M C
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 4151

CPC INTERNATIONAL TRADING CORPORATION

v

SEA LAND SERVICE INC

Reparation Awarded

DECISION OF JUAN E PINE SETTLEMENT OFFICER

CPC International Trading Corporation complainant claims the differ
ence between the transportation rate based on assessment of a 133 50
rate per ton of2 000 pounds on a shipment of corn starch in bags from
New York New York to Port ofSpain Trinidad instead of a lower rate
of 98 00 per ton of 2 000 pounds Transportation charges of 5 39340
were assessed while complainant alleges said charges should have
amounted to 3 595 50 and is seeking reparations in the amount of

1 797 80 from Sea Land Service Inc respondent Although no viola
tion of the Shipping Act 1916 is alleged it is assumed to be a violation
ofSection 18 b 3 thereof

The shipment consisted of 800 bags ofcorn starch weighing 80 800
pounds loaded in two containers moving from New York New York to
Port of Spain Trinidad on the SS TAMPA on bill of lading number
923447 dated June 4 1975 The claim was timely filed with the
Commission on June 1 1977 The applicable tariff is the Leeward
Windward Islands Guianas Conference S B L W 10 Freight Tariff
FMC No l

The shipment weighed 80 800 pounds or
80 800

404 weight tons of
2 000

2 000 pounds Itconsisted of 800 bags measuring 2 35 cubic feet each or

1 880 cubic feet or
880

47 measurement tons of 40 cubic feet
40

I Both parties having consented to the informal procedure of Rule 19 a of the Commission s Rules of Practice and
Procedure 46 CFR 502 301 304 this decision will be final unless the Commission elects to review it within 15 days
from the date of service thereof

Note Notice of determination not In review December 21 1977
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Respondent assessed a rate of 133 50 per ton of 2 000 pounds or

5 39340 Total rates and charges assessed were as follows

Ocean Freight 40 4 weight tons 133 50

Wharfage Dues 40 4 weight tons 28

Receiving Storage Delivery 47 measurement 4 91

Charges tons

Port Labor Rationalization Levy 47 measurement
tons

5 39340
1131

230 77

100 47 00

Total 5 682 48

Complainant submitted the claim to respondent on May 17 1976 On

May 26 1976 respondent declined the claim based on Item 105 of the

subject tariffwhich provides
Claims by shippers for aljustment of freight charges will be considered only when

submitted in writing to the carrier within six months of date of shipment Aljustment of

freight based on alleged error in weight measurement or description will be declined

unless application is submitted in writing sufficiently in advance to permit reweighing
remeasuring or verification of description before the cargo leaves the carrier s

possession any expense incurred to be borne by the party responsible for the error or

by the applicant if noerror is found 2

Complainant alleges the appropriate rate for this shipment which is

found on 30th Revised Page 22A of the tariff under Item 211 is 89 00

per ton of 2 000 pounds applicable to Cornstarch in bags barrels or

drums Complainant is correct with respect to the applicable rate
However it overlooked the fact that the receiving storage delivery
charge and the port rationalization charge were assessed on the higher 47

measurement ton basis instead of on a 404 weight ton basis The

computations below and footnote 3 will clarify this oversight
The charges that should have been assessed on the subject shipment

are as follows

Ocean Freight 40 4 weight tons 89 00 3 595 60

Wharfage Dues 40 4 weight tons 28 1131

Receiving Storage Delivery 404 weight tons 4 42 178 57

Charge
Port Labor Rationalization Levy 404 weight tons 100 40 40

Total 3 825 88

Complainant paid total rates and charges of 5 682 48 whereas the
above total rates and charges of 3 825 88 apply The overpayment was

1 856 60
In a letter of July 11 1977 respondent advised that the above rates and

2 The complaint was tiled withthis Commission within the time limitspecified by statute and it has been well

established by the Commission that carrier s so called six month rule cannot act to bar recovery of an otherwise

legitimate overcharae claim in 8uch cases

3 Complainant was originally assessed a charge of 491 per measurement ton However Item 110 of the subject

tariff contains aReceivinll Storaae Delivery Charae on Baped Carao NO S of 491 per 40 cubic fect or S4 4

per 2 000 pounds as cargo is freiahted Cornstarch in baas barrels or drums is assessed a rate of 89 00 per ton oj

2 000 pounds per Item 211 of the subject tariff Therefore the 4 42 challe applies The Port Labor Rationalizatlor

Levy Charge is assessed on the same weight or measurement basis as the Receiving Storaae Delivery Charae

20 F M C
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charges should have been assessed Respondent further indicated that it
was awaiting this decision regarding the proper disposition of the

overcharge
Complainant has sustained the burden ofproof and respondent agrees

that the overcharge assessed was 1 856 60 Reparation of this amount is
awarded to the complainant

8 JUAN E PINE
Settlement Officer

20 F M C



FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 418 1

TOKHEIM CORPORATION

v

HAPAGLLOYD A G
UNITED STATES NAVIGATION INC AOENTS

NOTICE OF DETERMINATION NOT TO REVIEW

December 21 1977

Notice is hereby given that the Commission on December 21 1977

determined not to review the decision of the Settlement Officer in this
proceeding served December 9 1977

By the Commission

SEAL S FRANCIS C HURNEY

Secretary

i
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET NO 4ISI

TOKHEIM CORPORATION

v

HAPAGLLOYD A G
UNITED STATES NAVIGATION INC A GENTS

Reparation Aarded

DECISION OF RONALD J NIEFORTH SETTLEMENT OFFICER

By complaint filed June 8 1977 Tokheim Corporaion Fort Wayne
Indiana complainant alleges that i was overcharged approximately
126073as a result of HapagLloydAG carrier incorrectly billing the
cubic measurement of a shipment transported from New York to
Greenock ScoUand in December 1976

The cargo cleazed Fort Wayne via Wilson Motor Freight for delivery to
the carriersvessel MVWESER EXPRESS sailing New York 1211076
Through mishap oversight or other unknown causes Wilson failed to

deliver 10 pallets in time for the December lOth sailing The carrier issued
bill of lading 16461966 showing 4d836 pounds and1612 cubic feet which
as it developed later was only part ofthe total cosignment of 53 pallets
and boxes of gasoline pump parsweighing 57822 pounds and measuring
1438 cubic feet Despite the short shipment factor the first part of the
shipment was billed out on the basis of 1612 fee at ll950per 40 cubic
feet The balance of the consigiment was located and shipped on the Mf
V MOSEL EXPRESS on December 22 1976 This parcel which
reportedly weighed 12986 pounds and measured 248 cubic feet was

freighed on basis of the measurement factor at 11950per 40 cubic feet

Bofiparies having consenmd to he iMormel procedurt of Rule 19aof Ne ComrttissioneRulee oProuce and
Praedurt bCFR 502301J04Js decision will be final unlcu he Commissiov dttts lo review itwihin ISEays
rom Ihe dae of servitt Iherrof

NaeNotice otdetermination mbreWew Dccmber 21 190

zo FMc 363
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The two shipments provided a total of57822 pounds as per complain
antspacking list and inland bill of lading However the combine@

charges amounted to555676 based upon a total of1560 cubic feet at

1195040 The excess cube of 422 cubic feet resulted in th126073
overcharge which is claimed

The record reveals that while the complainant applied for refund of the

alleged overcharge and supported its petition with a copy of the packing
list covering the shipment the carrier rejected the claim based upon its

obligation to adhere to the North Atlantic United Kingdom Freight
Conference Tariff FMC3 which restricts acjustments in freight charges
on cargo that has left the custody of the carrier The pertinent Rule 9
published on page 17 of the tariff reads as follows

A Claims for adjustment of Yreight charges if based on alleged enors in weight or

measurement will not be considered unless preaented to the member lene in writing
before the ahipment involved leaves the cuatQdy of the member line Any expenees
incurred by tha member line in connectiop with its investigation of the claim shall be
borne by the party responaible for the error or if no arror be found by the claimant
Alk other claims foracjuatmant of eight chargea must be presented to the line in writing
within six 6monthe after date oY shipment Thia rule shall not apply to cargo ehipped
by the governments of the United Stsks Unitod Kinydom or Eire Unquote

Although the carrier is indeed prohibited by the above Rule from

making a freightacjustment it has been weIl establiahed that such a tariff

provision can not serve to void the requirements of Sectiona 18b3 and
22 of the Shipping Act 1916 as theyrelate to assessing the properly
applicable tariff rates and charges and providing a two years time period
in which a violation may be brought before the Commission

A review of the complainants statement and an inspection of the
accompanying documentation sustains the validity of the complainants
claim as submitted This opinion is fortified by copy of a letter dated

j Febuary 4 1977 to the complainanYs bmker by United States Naviga
tion Inc Agent of the carrier in which the above tariff rule was cited as

the reason for not entering into an informal settlement of the claim and a

further letter of June 23 1977 addressed to this Settlement Offcer
confirming that the carrier does not dispute the facts outlined in the

i Tokheim Corporationscomplaint
There is a plethora ofCommission decisions which hold that carriex or

conference imposed tariff rules limiting tha period or conditions under
which claims for adjustment in freight due to errors in weight or

measurement shall be considered cannot circumvent ar contravene

provisions of the Shipping Act 1916 where the assessment of an

improper freight charge has been demonstrated as in this instance
Therefore since the propriety of the complainanYs claim for refund of the

overcharge is adequately supported it is found that the complainant is
entitIed to reparations in the amount of126080 based upon the
following computation

I 20FMC
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Particulars of shipment as tendered Wilson Motor Freight at Fort Wayne Indiana
53 pallets and boxes gasoline pump parts weighing 57822 pounds and measuring
1438 cubic feet

Shipment as freighted by oceancarrier
MV WEISER EXPRESS 12107644836 pounds 1612 cubic feet
1612 cubic feet x1950 per 40 cubic feet 481593
MV MOSEL EXPRESS 12227612986 pounds 248 cubic feet
248 cubic feetx11950per 40 cubic feet 7qp9p

TOTAL FREIGHT CHARGES 555683
Shipment should have beenfeighted based upon measurement
factor of cargo as received by Wilson Motor Freight
57822 pounds 1438 cubic feet
1438 cubic feetx11950per 40 cubic feet 429603

OVERCHARGE 126080

refund of126080is due the complainant and it is so ordered

S RONALD J NIEFORTH
Settlement Offtcer

0 FMC





FEDERAL MARITIME COMMISSION

SPECIAL DOCKET NOS4Z

ALCOA INTERNATIONAL INC

v

GULF EUROPEAN FREIGHT ASSOCIATION

January 4 978

Application granted

INITIAL DECISION OF SEYMOUR GLANZER
ADMINISTRATIVE LAW JUDGE1

By application filed August 22 1977 respondent GulfEuropean Freight
Association GEFA and its member line Lykes Bros Steamship Co
Inc seek permission to waive a portion of the freight chazges on three

shipments ofcalcined alumina and two shipments of high temperature
bonding mortar from New Orleans Louisiana to Roterdam The

Netherlands The Sve shipments moved under bills of lading issued May
12 1977 The complainant is Alcoa Intemational Inc the shipper shown
on each bill of lading The complainant paid freight chazges exclusive of

tollage in the amount of2271031 on June 6 1977 The amount sought
o be waived is178574

The application states that the rates applicable at the time of shipment
were 8375W on calcined alumina and 9125W on bonding mortaz and
that the rates sought to be applied aze 7925W on calcined alumina and

8300on bonding mortar

The application goes on to say that respondent is not aware of any
other shipments of the same commodity which moved via respondent
during the same period of time at the rate applicable at time of shipment
Respondent adds that it does not believe any discrimination among

shippers will result from the waivec It also agrees to publication of a

notice or taking such action as the Commission may direct if permission
to waive is granted

This Eecision becamc ihe decision othe Cummission lanuary 35 19tl

zo BMc 367
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The statement of facts made by the parties in suppoR ofthe application
as pertinent is as follows

On February 2l 1977 he Gulf European Freigh Associaionannounced a general
rate increase of 10 m become effective May l1977

On March l l 1977 he office of the Gulf Associated Freight Conferences received a

leerdaedMamh 8 1977 from Mr R W Swogeq AssisantManager ExportImport
Traffic Division of Aluminum Company of America reqcesting relief from the l0
increase Mr Swoger stated that Calcined Alumina could stand a4 increase bu

Iequested that High Temperamre Honding Morarbe maintained at theexising rate

levels at least through Sepember 30 1977

Alcoas request was discussed at a meeting of the Gulf Euopean Freight Association
on March 29 1977 but no decision was reached unilApri1 7 1977 when he Chairman
informed Mr Svogeq by elephone of he following

Calcined and Activated Alumina would take a 4 increase on May 1 1977

High Temperature Bonding Mortar would not take increase on May I 1977

Effective October 1 1977 rates would be subject to increase of 2 to 4
This information was conErtned o the Member Lines by elex dated Aprd 7 1977

At his ime Gulf European Freight Associaion Tariff3FMC3was being
assembled incorporating he general rate increase to become effective May 1 1977 and

the pages covering Alumina and Mortar were issued hrough an adminisvalive erro

showing these commodities taking the full lincrease

When shipment was made on May 12 1977 shipper was billed at the only applicable
tariff rares of 8375W on Calcined Alumina and 9125W on High Temperamre
Bonding Mortar totalling 2449605pWs rollage Howeveq Alcoa having been

infolmed Iha he rates wero to be7925W on Calcined Alumina and E8300W on High
Temperature Bonding Mortar made payment based on Ihese rates for a total of
32271031plus tollage

Alcoa then called the attention of the Conference Ottice to the error in ffie tariff and

the Conference filed the correct rates with the Federal Maritime Commission on May
19 1977

Lykes Bros Sreamship Co Ina therefore requests permission to waive collection of

the difference of1785J4 om Alcoa Intemational Ine

In further support of the application the following documents were

submitted
Leerfrom Aluminum Corporaion of America daed March 8 1977

Telez daed April 7 1977 omChairman o Member Lines conEirming hat rates on

Alumina and High Tcmperaure Bonding Mortar would no ake 10 increase of

May l 1977
Tariff Pages
llhRev Page 44 GEFA Tariff2FM2showing Alumina rates prior to May 1

1977

Originat Page 141 GEFA Tarill3FM03showing Alumina rates increased by
10 effective May 1 1977

Ist Rev Page 141 GEFA Tarift3FM03showing Alumina rares adjusted to a 4

increase effective May 19 1977

24th Rev Page 90 GEFA Tariff2FMG2 showing Mortar rates prior o May l
1977

Original Page 166 GEFA Tarfff3FM03showing Morar2tes increased by 10
ellective May 1 1977

2nd Rev Page 166 GEFA TaritT3FM03showing Mortar rates adjusedback to

level prior to May 1 1977
Copies of Bills of Iading Nos 30 31 47 66 and 92

Copies of Invoices Nos 30 31 47 66 and 92

Copies of deposi ticke covering ocuments involved

20 FMC



ALCOA INTLV GULF EUROPEAN FAEIGHT 369

The Commissionsauthority to permit carriers to refund a poRion of

freight charges cotlected from shippers or to waive the collection of a

portion of freight chazges where iappears hathere is an error in a tariff

of a clerical or administrative nature or an error due to inadveRence in

failing to file anew tariff is derived from the provisions of section 18b3
of the Shipping Act 1916 46 USC 17b3 Afrer stating the

requirement that common cazriers by water in foreign commerce or

conferences of such carriers charge only the rates and charges speced
in tariffs on file with the Commission secion 18b3provides as

pertinen

Provided however That the Federal Maritime Commission may in its discretion and

for good cause shown permit a common carrier by water in foreign commerce or

conference of such carriers to refundaportion of freight charges cotlected from a

shipper or waive the collecion of a portion of he charges from a shipper whero it

appears tha there is an error in a tariff of a clerical or administrative nature oran error

due to inadvertence in faifing to file a new tariH and that such refund or waiver willmt

rosult in discrimination among shippers Provided jurther That the common carrier by
waer in foreign wmmerceor conference of such carriers has prior to applying for

authority to make rofund filed a new tariff with the Federal Maritime Commission
which sets forth the rate on which such refund or waiver would be based Provided

further That the cazrier orconference agrees hat if permission is granted by the Federal
Maritime Commission an appropriate notice will be pubGshed in the tariff or such oNer

steps taken as the Federal Mariime Commission may require which give noice of the

rate on which such refund orwaiver would be based and additionat refunds or waivers
as appropriaeshall be made with respect ooher shipments in he manner prescribed
by he Commission inis order approving he applicaion And providedfurther Tha

appGcation for refund or waiver mus be filed with he Commission within one hundred
and eighty days om ihe date of shipment

Upon scrutiny of all of the documents attached to the application and

tariffs on file with the Commission I find the statement of facts contained

in the application correct in all maferial respects3
I find that the mistake found here is anerrordue to inadveRence in

fading to file a new tariff of the type which Congress had in mind when

it enacted section 18b5
Ifind that the appGcation was fded within one hundred and eighty days

from the date of shipment and tha prior to filing the applicaion the

coference 51ed a new tariff with the Commission setting forth a rate on

TTe Commisaonfregulations imvemrninguction 1bN7 appear in Rule 92aof Ne CommissionaRWes of

Pnctice and Pmcure A6 CFA 50292a
7hcm ie a diHertnce betwccn mycomputaGon of the eggrcgac chargn to be waivdmd Ne compumGOn ohe

partia The ddkrcnce amounboa@w pennies and is substanUVely insignilcent My calculetione also show LM1at WI

tecondiGons for rating tesNpments under the mrifi Imm Nofor calcined alumina Measunng up m ffi incl 80 cu

ft pcr 2240 Ibs nNa Aen he higher nm underhItem No for ffii0ments measunng over80 cu R wer meL In

addinon my calcWations sMw that the bonding monar waa propetly rated

The following illustntion is provided in eIcgislauve history w the aboveqmted four pravisiam of section

bX3

For exvnple a carrier eleradvidng a sNpper that he intrnds lo fle e rcduced rate and AercaRer ails to 61e he

redued rate wiM the Federal ManGme Commission muscharge he shiooer undr the aforcmentionedcvcumsunn

the higher ram

Hause Report No 920 90hCong Irt Scss I96
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which the waiver would be based I find further that the wnference has
agreed opublish an appropriate notice in its tariff and is willing to take
such other steps as the Commission may require to give notice of the rae

for which waiver would be based
Under the safeguards provided in the order below Ifind that the

waiver will no iesult in discrimination among shippers and that additional
refunds will be made with respect to oher shipments of the same or

similar commodities made during he same period of time
Accordingly the application to waive collection of a portion of freight

charges is granted It is ordered
I Lykes BrosSteamship Co Inc shall waive collection of freight

charges in the amount of17SSJ4 due it from Alcoa International Inc
in connection with he five shipmensof calciedalumina and high
temperature bonding mortar under bills of lading issued May 12 1977

2 GulfEuropean Freight Association shall publish the following notices
at appropriate pages in its tariff

Noice is hereby given as required by the decision of Ihe Federal Maritime
Commission in Special Docket No 542 that effective May 1 1977 and continuing
Ihrough May 18 1977 inclusive he raeon Alumina Calcined measuring up o
incl SO cu ft per 2240 Ibs in HouseHouse conainers only Gom US Gulf of Mezico

ports as defined in his ariff ro ConinenalEuropean ports in he BordeamcHamburg
Range as dened in this tarill for purposes of refunds or waiver of eigh charges is
7925 W per ton of 2240 pounds such rate subject to all oher applicable rules
regulations terms and wnditions of the said rate and this tarfff
Noice is hereby given as required by he decition of the Federal Marilime

Commission in Special Docket No 542 tha effecive May 1 977 and continuing
through May IS 1977 inclusive he rate on Morar High TemperaNre Bonding
Packed in HouseHouse containers minimum 38000 Ibs per containeq from US
Gulf of Mexico ports as defned in this tariff to Continental European ports in the

BordeaucHamburg Range as defined in this taziff for purposes of refunds or waiver of
freight charges is 8300 W per on of 2240 pounds such rate subject to all other
appGcable mles regulations erms and conditions of he said rate and his Iariff

3 Gulf European Freigh Association shall mail copies of the tariff
noices to any persons shipping calcined alumiaor high temperature
bonding mortar via members of hat conference during the period from
May 1 1977 tfirough May 18 1977 inclusive

S SEYMOUR GLANZER
Administrative Law Judge

WASHiNGTON DC
January 4 1978
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FEDERAL MARITIME COMMISSION

DOCKET No 77 32

PUBLICATION OF INACTIVE TARIFFS BY NON VESSEL OPERATING
COMMON CARRIERS IN DOMESTIC OFFSHORE COMMERCE

ORDER

January 5 1978

This proceeding commenced with the issuance ofa Commission Order
directing four nonvessel operating common carriers Respondents to
show cause why certain FMC tariffs maintained by them should not be
cancelled on the grounds that said tariffs no longer reflected bona fide
active offerings of transportation service None of the Respondent carriers
replied to the Commission s Show Cause Order

In view ofRespondents default in the instant proceeding their failure
to amend the subject tariffs since at least July 1 1974 and their failure to
submit annual financial reports pursuant to section 512 22 of the Commis
sion s Rules commencing with their respective 1975 fiscal years it is
concluded that Respondents are no longer active participants in the trades
covered by the subject tariffs and that said tariffs should be cancelled as
inconsistent with section 2 of the Intercoastal Shipping Act 1933 and the
Commission s tariff filing regulatjons 46 C F R Part 531

THEREFORE IT IS ORDERED That the following tariffs are
cancelled effective immediately
Ponce De Leon Shipping Co Inc
350 Brook Avenue
Bronx New York 10454

FMCF No 2 8etween points in New York City and places in Puerto Rico

REA Express Inc
219 E 42nd Street
New York New York 10017

FMCF No 2Between Oakland San Francisco California Express Offices in
the State of Hawaii Express Offices in the Continental United States or Canada
Routed via Oakland or San Francisco California and Express Offices in the

State of Hawaii
FMC 32 Railway Express Agency Incorporated series Between Seattle Wash

ington Prince Rupert Vancouver B C Express Stations in Alaska Express
Stations in the United States or Canada Routed via Seattle Washington or

Vancouver B C and Express Stations in Alaska

20 F M C 371
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FMC 20Railway Express Agency Incorporated series Official Express Classifi

cation 36Containing Ratings Rules and Regulations applying on Express Traffic

covered by Tariffs issued subject thereto

Rico Shipping Co
1997 Third Avenue
New York New York 10029

FMCF No I Between New York New York and San Juan Puerto Rico

Unidos Moving Express Co

4242 W Annitage Avenue

Chicago Illinois 60639
FMCF No 3Between New York New York and Points and Places in Puerto

By the Commission

SEAL S FRANCIS C HURNEY

Secretary

20 FM C
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 511

IMPERIAL OIL GREASE COMPANY

v

LATIN AMERICAPACIFIC COAST STEAMSHIP CONFERENCE

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER
PERMITTING REFUND OF CHARGES

December 28 1977

No exceptions having been taken to the initial decision in this
proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the
Commission on December 28 1977

IT IS ORDERED That applicant is authorized to refund 366 12 ofthe
charges previously assessed Imperial Oil and Grease Company

IT IS FURTHER ORDERED That applicant shall publish promptly in
its appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket 511 that effective August 19 1976 for purposes of
refund or waiver of freight charges on any shipments which may have been shipped
from August 19 1976 through September 30 1976 the rate on Oil lubricating in bulk
in collapsible containers to ports in Chile only is 93 50 per 2 000 Ibs subject to all
applicable rules regulations and conditions of said rate and this tariff

IT IS FURTHER ORDERED That refund of the charges shall be
effectuated within 30 days of service of this notice and applicant shall
within 5 days thereafter notify the Commission of the date and manner of
effectuating the refund

By the Commission

SEAL S FRANCIS C HURNEY

Secretary



FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 511

IMPERIAL OIL GREASE COMPANY

V

LATIN AMERICAPACIFIC COAST STEAMSHIP CONFERENCE

Adopted December 28 1977

Application granted

i

INITIAL DECISION OP JOHN K COQRAVE ADMINISTRATIVE
LAW JUDGE

The Latin AmericaPacific Coast Steamship Conference seekspermis
sion to refund aportion ofthe freight charges ona shipment oflubricatlng
oil in bulk in collapsible containers weighing 12430 pounds and measuring
300 cubic feet shipped August 19 1976 from Los Angeles to Valparaiso
Chile The rate applicable at the time of shipment was 123 25 per 2 000

pounds or 40 cubic feet plus 3 CMM tax terminaIcharges 2 This rate

resulted in aggregate freight charges of 1 025 24 The rate sought to be

applied is 93 50 per 2 000 pounds plus 3 CMM tax terminal charges 3

This rate would have resulted in totaIfreight charges of 659 12 Therefore
permission to refund 366 12 is sought

Relying on a conference rate on leal drums Which had through several
increases been in effect since 1967 Imperial Oil in May 1976 made a

shipment offive collapsible rubber seal drums from Los Angeles to

Valparaiso on the assumption that the rate was 93 50 per 2 000 pounds
In August 1976 Imperial Oil discovered that the applicable rate was

123 25 W M and the charge was 1 025 24 The reason for that was that

the conference had cancelled what they thought was a paper rate to

effect an increase in rates on cargo which proved to be moving
Section 18 b 3 of the Shipping Act 1916 46 USC 817 as amended by

Public Law 90298 and Rule 6 b Special Docket Applications Rules of
Practice and Procedure 46 CPR 502 92 a set forth the applicable law

and regulation The pertinent portion of 18 b 3 provides that

1 This decision became the decision of the Commission December 28 1977
2 Latin AmericalPacific Coast Steamship Conference Tariff No 80 FMC 8

J Same tariffof rates
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STEAMSHIP CONFERENCE 375

The Commission may in its discretion and for good cause shown permit a

common carrier by water in foreign commerce to refund a portion of freight charges
collected from a shipper orwaive the collection of a portion of the charges from a

shipper where it appears that there is an error in a tariffof a clerical or administrative
nature or an error due to an inadvertence in failing to file a new tariff and that such
refund or waiver will not result in discrimination among shippers Provided further That
the common carrier has prior to applying to make refund filed a new tariffwith the

Commission which sets forth the rate on which such refund or waiver would be
based and Application for refund or waiver must be filed with the Commission
within 180 days from the date of shipment 4

It is therefore found that
1 There was an error of an administrative nature in failing to extend

the rate in question
2 The refund of a portion of the freight charges will not result in

discrimination among ship rs

3 Prior to applying for authority to refund a portion of the freight
charges the Latin AmericaPacific Coast Steamship Conference filed a

new tariffwhich sets forth the rate on which such refund would be based

4 The application was filed within one hundred and eighty days from

the date ofshipment
Accordingly permission is granted to the Latin AmericaPacific Coast

Steamship Conference to refund a portion of the freight charges repre
sented by 366 12

S JOHN E COGRAVE

Administrative Law Judge
WASHINGTON D C
December 6 1977

4 For other provisions and requirements see 18 b 3 and 502 92 of the Commission s Rules of Practice and

Procedure 46 CFR 502 92 a c

20 F M C
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FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 545

GENERAL MOTORS OVERSEAS DISTRIBUTION CORPORATION

v

PuERTO RICO MARITIME SHIPPING AUTHORITY

NOTICE OF ADOPIIONOFINlTIAL DECISION

December 28 1977

No exceptions having been taken to the initial decision in this
proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the

Commission on December 28 1977
IT IS ORDERED That the application herein for permission to waive

collection ofa portion of demurrage charges is denied
By the Commission

SEAL S FRANCIS C HURNEY
Secretary

376 10 F M C
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 545

GENERAL MOTORS OVERSEAS DISTRIBUTION CORPORATION

v

PUERTO RICO MARITIME SHIPPING AUTHORITY

Adopted December 28 1977

Application to waive a portion of demurrage charges denied

INITIAL DECISION OF STANLEY M LEVY ADMINISTRATIVE
LAW JUDGE

The Puerto Rico Maritime Shipping Authority has applied 2 for permis
sion to waive 4 676 76 of a total of 4 962 03 in accrued demurrage
charges 3

The admitted facts are as follows
On February 14 and 25 1977 General Motors Overseas Distribution

Corporation shipped under Bills of Lading 360400915 0 and 3604067526
five passenger cars consigned to Daniel Duran Motors Corp With respect
to some of these cars this original consignment was erroneous and

consequently on February 28 1977 General Motors reconsigned four of
the five cars to Ralco Auto Sales Ralco was unable to clear three of

these units XCOS 41l717 41l719 and 411721 due to financial difficul

tiesthey were unable to post a bond with the local excise tax office

Unfortunately General Motors had not been informed of these problems
at the time they arranged the reconsignment However Ralco advised

General Motors that their financial problems would be worked out shortly
and that they would be able to clear the units accordingly

It was not until the end of June that Ralco advised General Motors of

their intent to relinquish the Buick and Pontiac franchises 4 By this time

considerable demurrage charges had accumulated on these units

Since General Motors has no excise tax bond in effect in Puerto Rico

its dealers supply the bond they had to arrange for the units to be

I This decision became the decisionofthe Commission December 28 1977

46 CFR 502 92b
3 Pursuant to PRMSA Tariff No I FMC F No 12 5th Revised p 103 and p 103 A
4 Ralco has subsequently filed a petition for bankruptcy
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cleared by another one of their dealers Gomar Auto Corporation This
was done on July 22 1977 The demurrage accumulated on these units by
this date was 4 962 03 General Motors objected to being made respon

sible for the totality of this charge arguing that they were never the

intended consignee and therefore they should not be made responsible for
Ralco s failure to clear the units They have agreed to pay and on July
26 1977 did pay 285 27 for the demurrage charge accumulated due to

General Motors original erroneous consignment
The parties argue that General Motors should not be saddled with

consignee s obligation to pay demurrage charges They agree that General
Motors was not responsible for consignee s failure to clear the units

It is clear that the liability for demurrage is that ofthe consignee despite
General Motor s assumption of part of that liability for demurrage
occasioned by its error in improperly designating the consignee

There is no basis for waiver of demurrage charges otherwise properly
accrued and owing pursuant to the tariff on tile Even ifthe provisions of

section 509 92 aapplicable in foreign commercewere to be utilized as

a basis for waiver no waiver could be granted inasmuch as we do not

have any error ofa clerical or administrative nature between the parties
or an error due to inadvertence in failirlg to file a new tariff The clerical
error on the part ofGeneral Motors was between itself and its consignee
No fault can be imputed to the carrier which would constitute any

equitable basis for its waiving charges otherwise due it

The proper remedy would appear to be the tiling ofa claim by PRMSA

for demurrage charges against consignee in the Ralco bankruptcy proceed
ing

Application for permission to waive a portion ofthe demurrage charges
is denied and the complaint dismissed

S STANLEY M LEVY
Administrative Law Judge

WASHINGTON D C

December 1 1977

20 F M C
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 551

EUROPAM PAPER FIBRE CORP

v

SEA LAND SERVICE INC

NOTICE OF ADOPfION OF INITIAL DECISION AND ORDER
PERMITTING WAIVER OF CHARGES

December 28 1977

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same
notice is hereby given that the initial decision became the decision of the
Commission on December 28 1977

IT IS ORDERED That applicant is authorized to waive collection of
1 300 00 of the charges previously assessed Europam Paper and Fibre

Corp
IT IS FURTHER ORDERED That applicant shall publish promptly in

its appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket 551 that effective July I 1977 for purposes ofrefund or

waiver of freight charges on any shipments which may have been shipped during the
period from July I 1977 through July 12 1977 the rate on Paperwaste is 50 00 per
2 240 lbs Minimum 20 WT per container subject to all applicable rules regulations
terms and conditions of said rate and this tariff

IT IS FURTHER ORDERED That waiver of the charges shall be
effectuated within 30 days of service of this notice and applicant shall
within five days thereafter notify the Commission ofthe date and manner

ofeffectuating the waiver

By the Commission

SEAL S FRANCIS C HURNEY

Secretary



FEDERAL MARTTIME COMMISSION

SPECIAL DOCKET NO SSl

EUROPAM PAPER BG FIBRE CORP

v

SEALAND SERVICE INC

Adopted December 28 1977

AppGcation to waive collection of poction of freight charges granted

INITIAL DECISION OF WILLIAM BEASLEY HARRIS
ADMINISTRATIVE LAW JUDGE

Pursuant to Rule 92a of the CommissionsRules of Practice and

Procedure 46 CFR 50292aand section 18b3of the Shipping Act
1916 SeaLand Service Inc Carrier has filed a timely within 180 days
ofJuly 6 1977 the date of the involved shipments application for
permission to waive collection of1300 aggregate freight charges from

he shipper Europam Paper Fibre Corp The aggegate freight charges
actually collected were 26000 II not waived the1300 would have to

be paid as he 408 Bales of Wastepaper under SeaLand Bdl of Lading
9757180096dated July 6 1977 and the applicable rate would be 13650
and the 425 Bales ofWasepaper under SeaLandsBill of Lading
9757180856dated 7uly 6 1977 and applicable rae would also be

13650 a total of27300 The 26000 were paid and bome by Europam
Paper Fibre Corp who attests o same as well as concurring in this

application by affidavit executed September 30 1977 attached to this

applicaUon
SeaIand Service Inc Tariff No16BFM73is the applicable

tariff The application for waiver states these facsin support
Effective May 9 1977 special rztes were estabGshed onRastepaper in both Section
IFrnnce and Italy and Section2Spain of SeaLand Tariff 16B Special rate was

350IX1 W minimum of 20 WT per container through June 30 1977

On June 28 1977 it was SeaLandsintent to extend this special rate in Section 1

only through July 7 1977 However due to a clerical eaor this extension was made in
Section 2 on proposal 4482

TM1is decisian bccame he decisian of the Cammission Decmber 28 191

3O 20 FMC
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On July 13 197 we realized our error and immediately publisheda5000rate in
Section 1 through August 11 1977

The shipper on whose behalf we aze fiGng this applicaion moved their shipment on

July 6 1977 and would have been afforded a5000rate had it not been for ourerror

The freight under BLreferred to above shipped from Charleston SC
to Livorno Ita1y on SeaLands vessel SSBaltimoreMarket 083E the
rate applicable at the time of shipment was 5250 per 2240 lbs
minimum 20 WT per container SeaLand Tariff 168BFM73 Item
5860 the rate sought to be applied is 5000 per2240 Ibs minimum 20
WT per container

Attention is called to page 2 paragraph 3 of the application There
are additional shipments which moved via respondent during the same

period of time at the rates set forth in 1 above Special Dockets
Applications will be fiied for relief concunent with this application

Upon consideration of the above the Presiding Administrative Law
Judge deems the application for permission to waive collection ofportions
of the freight changes comports with Rule 92 Special Docket Application
Rules of Practice and Procedure and section 15b3 of the Shipping Act
referred to above and the enor is one within their contemplation

Therefore upon consideration of the documents presented herein it is
found

1 There was an error ofa clerical or administrative nature corrected
by effective tariff before this application was filed which resulted in
having freight charge due if not waived

2 The waiver requested will not result in discrimination as between
shippers

3 The application having been timely filed and having shown
acceptabie cause should be granted

Wherefore it is
Ordered
The application be and hereby is granted

S WILLIAM BEASLEY HARRIS
Administrative Law Judge

WASHINGTON DC
December 5 1977

20 FMC
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FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 550

U S INFORMATION AGENCY

v

SEA LAND SERVICE INC

NOTICE OF ADOPIION OF INITIAL DECISION AND ORDER
PERMITTING REFUND OF CHARGES

December 28 1977

No exceptions having been tiled to the initial decision in this proceeding
and the Commission having determined not to review same notice is

hereby given that the initial decision became the decisiop of the

Commission on December 28 1977

IT IS ORDERED That applicant isallthorized to refund 2 84138 of

the charges previously assessed the U S Information Agency
IT IS FURTHER ORDERED That applicant shall publish promptly in

its appropriate tariff the following notice
Notice is hereby given as required by the decision of the Federal Maritime

Commission in Special Docket 550 that effective March 28 1977 for purpoSes of refund
or waiver of freight charges on any shipments which may have been shipped during the
period from March 28 1977 through Apri114 1977 the rate on Scenery and Wardrobes
Theatrical is 98 51 cm subject to all applicable rules regulations terms and conditions
of said rate and this tariff

IT IS FURTHER ORDERED That refund of the charges shall be

effectuated within 30 days of service of this notice and applicant shall
within 5 days thereafter notify the Commission of the date and mannerof

effectuating the refund
By the Commission

SEAL S FRANCIS C HURNEY

Secretary

382 20 F M C
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SPECIAL DOCKET No 550

U S INFRMATION AGENCY

v

SEA LAND SERVICE INC

Adopted December 28 977

Application granted

INITIAL DECISION I OF WILLIAM BEASLEY HARIS
ADMINISTRATIVE LAW JUDGE

Sea Land Service Inc Sea Land makes a timely within 180 days
from April 4 1977 the date of the involved shipment application for

permission to refund 2 84138 a portion of the 12 008 00 aggregate
freight charges actually collected to the complainant U S Information

Agency
The involved shipment was of Scenery Wardrobes Theatrical in

four containers weighing 25 987Ibs measuring 86 51 cm on April 4 1977
from Portland Oregon via Houston to Antwerp Belgium The rate

applicable at the time of the shipment was 131 35 cm Group 2 Service A
Eastbound Pacific Coast European Joint Container Freight TariffNo I
ICC No 1 FMC No 1 Item 655 4670 The rate sought to be applied is
the 13135 less 25 98 51 cm

The 25 reduction as set out in the circumstances in the application in

support of refund was agreed to at a March 17 1977 meeting of

Agreement 10052 and PCEC for the U S Government Bicentennial
Exhibit effective March 28 1977 through June 30 1977 The PCEC

published the new freight rate effective March 28 197but due to an

Agreement 10052 staff administrative error the change was not issued and
made effective in the Eastbound Pacific Coast European Joint Container

Freight Tariff No I until April 15 1977 Second Revised Page 264 of the
said tariff on file shows the change effective April 15 1977

It is deemed the application for refund comports with Rule 92 Special
Docket Applications Rules ofPractice and Procedure 46 CFR 502 92 a

1 ThiS decision became the decision of the Commission December 28 1977

20 F M C 383
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and section 18 b 3 of the Shipping Act 1916 46 D S C 817 as amended

by Public Law 90298 The administrative error recited in the instant

application should be accepted as warranting granting the application
Therefore upon consideration of the documents presented herein it is

found
1 There was an error of an administrative nature corrected by

effective tariff before this application was filed which resulted in the

failure to apply the discount now sought to be applied
2 The refund requested will not result in discrimination as between

shippers
3 The application having been timely filed should be granted
Wherefore it is
Ordered
The application be and hereby is granted

S WILLIAM BEASLEY HARRIS

Administrative Law Judge
WASHINGTON D C
December 1 1977

20 F M C



20 F M C 385

FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 541

A E STALEY MFG CO DECATUR ILLINOIS

v

MAMENIC LINE

NOTICE OF ADOPIION OF INITIAL DECISION

January 11 1978

No exceptions having been taken to the initial decision in this
proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the
Commission on January 11 1978

It is ordered that the application herein for permission to waive
collection ofa portion offreight charges is denied

It is further ordered that Mamenic shall file an affidavit of compliance
with the terms of the initial decision within thirty days of service of this
order

By the Commission

SEAL S FRANCIS C HURNEY

Secretary



FEDERAL MARITIME COMMISSION

SPECIAL DOCKET NO S41

A E STALEY MFG CO DECATUR ILLINOIS

V

MAMENIC LINE

Adopted January Il I978

AppGcation denied Respondent ordered to collect balance of freight charges

INTTIAL DECISION OF SEYMOUR GLANZER
ADMINISTRATIVE LAW JUDGE

By application filed August 15 1977 z respondent Mamenic Line

requested permission to refund a portion of the freight charges collected

on a shipment ofDextrine in bags from New Orleans Louisiana to

Puerto Limon Costa Rica The shipment weighing 20200 pounds and

measuring 600 cubic feet was shipped under a bill of lading dated March

11 1977

The appfication states that the taziff rate applicable at the time of

shipment was 70 weight or measurement M whichever yielded
the geaer revenue There was alsoa375bunker surcharge applicable
to either W or M depending on which of thosesandards was used in

rating the commodity The freight charges paid by he complainant
shipper A E Saley Mfg Cos was computed on he measurement

basis because measurement yielded the greater revenue and amounted

to1106256
The rate sought to be appGed is 70 W plus bunker sureharge of375

Thie daieion bccame lhe decision of Ihe Commission muary 11 1918

The Sccrctaryof Ne Commivion remmed en incom0e461in vuAe May 1977
Wper tan of2000pound
M per unit o CO cubic feet

DaniN FYoung aGcensed dgh foewarder Dvd lhe 6eipht etugn uagenl for and oe behalfof SWey

TAe celcWauoe fdlowa

ISwita zS0 SIO50

IS unih z S3 5625

row sonss
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the Shipping Act 46 USC 821 setting forth a violation of section
18b3 misclassification or any other provision of the Shipping Act

Therefore it is ordered that
1 Mamenic shall collect the additional amount of 615 from Staley

for the shipment
2 Mamenic sttall 51e an davit of compliance with the terms of this

order within thirty days The affidavit shall state whethe the addiional
freight charges have been collected or shall describe the steps taken to
effectcollection

S SEYMOUR GLANZER
Administrative Law Judge

WASHINGTON DC
December 19 1977

nsm wnH anneemosanss e oamm wmnmawesiu wrta noamv

ciurpee oSI2832Hut Ne lauer unouot includee a fiyure ofSI0 rcprtxminp wharhge charees wharfage
charyq mwlinGuded in Mamenic uriH Howeveq S MameNC edvucWwharage chaB for SWey uM M1aa not

been repaid Mamenic sha0 collect tM1ou chargee a we0 om Staley

20 FMC
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FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 543

HENRY IDATY INC

v

PACIFIC WESTBOUND CONFERENCE

NOTICE OF ADOPTION OF INITIAL DECISION

January 11 1978

No exceptions having been taken to the initial decision in this
prQceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the

Commission on January 11 1978

It is ordered that the application herein for permission to refund a

portion of freight charges is denied

By the Commission

SEAL S FRANCIS C HURNEY
Secretary

390 20F M C
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FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 543

HENRY IDATY INC

v

PACIFIC WESTBOUND CONFERENCE

Adopted January 11 1978

Application denied

INITIAL DECISION OF SEYMOUR GLANZER
ADMINISTRATIVE LAW JUDGE 1

The Pacific Westbound Conference PWC and its member line
Yamashita Shinnihon Line Y S seek permission to refund a portion of
the freight charges on a shipment of Clay N O S Ground from
Savannah Georgia to Tokyo Japan The shipper who paid the freight
charges was Henry IDaty Inc Daty The application was ftled August
24 1977

According to the documentation furnished by PWC 46 822 kilograms
103 224 pounds of ground clay in 3 containers 2

was delivered to
Southern Railway System at Savannah on April 20 1977 3 and was

transported by railroad surface carriers to Oakland California where it
was loaded aboard a Y S vessel on May 6 1977 The applicable tariff is
PWC Westbound Intermodal TariffNo 8 4

The aggregate freight charges collected from Daty by Y S were

4 58856 The basis on which those charges were collected was Item
276 210050 ofthe tariff which carried a rate of 98 00 per 1 000 kilograms
The rate sought to be applied is 56 per 1 000 kilograms Thus Y S seeks

I This decision became the decision of the Commission January II 1978
2 The railroad waybill shows a weight of 141 000 pounds for the 3 containers The weight discrepancy is not

explained but probably reflects the weight of the clay containers and bogies However the application places reliance

on the weight which appears on the Y S bill of lading that is 103 224 pounds As will be seen Daty confirms the
latter to be the correct weight The size of the containers is not disclosed in the application but as also will be seen

the containers were 20 footers

The application states that the date of delivery was April 6 1977 but the date shown on the railroad waybill is

April 20 1977
4 IC

C
No I F M C No 15
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1

to charge 2 622 03 for the shipment and to refund 1 966 53 5 The reason

given by PWC in support of the lower rate is oversiaht in increasing the

rate on less than 30 days notice
The application recites that there are shipments of others than Daty of

unknown quantity of the same or similar commodity which moved via

PWC carriers during approximately the same period of time at the 98 per

1 000 kilograms rate The record does not indicate whether the other

shippers were notified Although section 18 b 3 does not appear to

require that notice be given individually to all shippers similarly situated

prior to filing an application to make refund appropriate notice is required
only if the application is approved elementaHairness dictates that PWC

members should notify similarly situated shippers who paid charges based

on rates which were increased on less than 30 days notice
PWC furnished the following statement in support of the application to

refund charges
Effective February 21 1977 second revised pase 374 Pacific Westbound Conference

Intermodal Tariff No 8 FMC No IS contained a rate for clay N O S Ground of

S6 OO Wt to Group I Ports in special rate Item 276 2100 60 This rate was subject to a

minimum weight of 4S Ooo pounds per 40 ft container when shipped by American
President Lines and a minimum charge of 1300 00 per 40 ft container when shipped by

Nippon Yusen Kaisha In aU other instances regardless of container size the applicable
rate to Group 1 ports was S6 00Wt This condition prevailed unmMarch 23 1977

when in fourth revised page 374 issued March 22 and effective March 23 Conference

adopted the previously independent S6 00 Wt rate and 40 container minimum of

4S 000 Ibs This action however caused the rate previollsly applicable for cargo loaded
in 20 and 3S foot containers to increase from S6 OO to 98 00 Wt on less than 30 days
notice as required by the Federal Maritime Commission This condition through
oversight continued until May 20 1977 with the effectiveness of seventh revised pase

374 Revisions two through seven of pge 374 are attached to thia application
Through this application the Pacific Westbound Conference is respectfully seeking

permission to refund a portion offreight charges to Henry I Daty Inc in the amount of

I 966 S3 the difference between the rate of 98 oolkilo ton improperly contained in the

tariff and 6 oo kilo ton tile rate which should havebeeaauessed for Ground Clay
N O S in other than 40 ft containers betweenMarch 23 and May 20 1977

Also attached is a copy of Yamashita Shinnihon Line on Board BiIl of Lading
SVOT S07 indicating the charge of 4 S88 S6 was paid by the complainant on June 6

1977

The Commission s authority to permit caniers to refund a portion of

freight charges collected from shippers or to waive the colleCtion of a

portion of freight charges where it appears that there is an error in a tariff
of a clerical or administrative nature or an error due to inadvertence in

failingto file a new tariff is derived from the provisions ofsection 111b 3
of the Shipping Act 1916 46 U S C 17 b 3 6 After stating the

requirement that common carriers by water in foreign commerce or

conferences of such carriers charge only the rates and charges specified

1

I
1

J

The railroad waybill shows apercontalnerratofot 3 cont en on Oat canand totalrailrQad charps of 1 764 00
Ms Flo ofY S informed me by telephone that theamount ihown is incorrect The amount Paldto the ri1road by y
S was 1 614 S 38 percontainer

6 The Commission s regulatlons ImplemenUna section 18b 3 appear In Rule 92 a of the Commission s RUles of
Practice and Procedure 46 CFR 502 92a

20 F M C
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in tariffs on file with the Commission section 18 b 3 provides as

pertinent
Provided however That the Federal Maritime Commission may in its discretion and

for good cause shown permit a common carrier by water in foreign commerce or

conference of such carriers to refund a portion of freight charges collected from a

shipper or waive the collection of a portion of the charges from a shipper where it
appears that there is an error in a tariffof a clerical or administrative nature or an error

due to inadvertence in failing to file a new tariff and that such refund or waiver will not
result in discrimination among shippers

Provided further That the common carrier by water in foreign commerce or

conference of such carriers has prior to applying for authority to make refund filed a

new tariff with the Federal Maritime Commission which sets forth the rate on which
such refund or waiver would be based Provided further That the carrier or conference
agrees that if permission is granted by the Federal Maritime Commission an appropriate
notice will be published in the tariff or such other steps taken as the Federal Maritime
Commission may require which give notice of the rate on which such refund or waiver
would be based and additional refunds or waivers as appropriate shall be made with
respect to other shipments in the manner prescribed by the Commission in its order
approving the application And providedfurther That application for refund or waiver
must be filed with the Commission within one hundred and eighty days from the date of
shipment

This application turns on the second proviso ofsection 18b 3 which

requires the carrier prior to applying for authority to make refund to file
a new tariff with the Commission which sets forth the rate on which such
refund or waiver would be based This proviso is jurisdictional and
cannot be waived Louis Furth Inc v Sea Land Service Inc 17 SRR
1171 1172 1977

The record reveals that PWC failed to file a new tariff setting forth a

rate which would permit the requested refund to be made prior to

applying for authority to make refund Although the explanation offered

by PWC appears to imply that seventh revised page 374 a new tariff

provision filed prior to the filing of this application sets forth a rate on

which refund would be based in fact the new tariff provision does not

Accepting as correct that second revised page 374 effective February
21 1977 contained a rate of 56 00 weight regardless ofcontainer size
for all PWC members except American President Lines APL and

Nippon Yusen Kaisha NYK 7 and giving effect to the candid admission

by PWC that fourth revised page 374 issued March 22 1977 effective as

to ground clay on March 23 1977 caused the rate previously applicable
to that commodity to be increased on less than 30 days notice when

applied to 20 foot containers 8 it is nevertheless clear that insofar as this

7 I do not intend this to be afinding that 56 00was the rate in all other instances ItemNo 276 2100 60 on second

and third revisedpages 374 was published as aspecial rate of 56 00 and issusceptible of being construed as applying
independently only toNYK and APL Should it be determined in a later proceeding if one is instituted that Item

276 210060 applied only to NYK and APL shipments the applicable rate would appear to be the rate shown in Item

No 276 2100 50 in effect on the date the shipment was made As noted earlier it is not clear whether the shipment
was made on April 6 orApril 20 1977 On April 6 1977 the effectiverate was 85 00 per second revised page374

Thinrevised page374 became effective Apml5 1977 and it shows arate of98 oo for Item 276 210050
8 Section 18b 2 ofthe Shipping Act 1916 46 V S C 817 b 2 prohibits rate changes which result in an increase

of cost to the shipper in less than 30 days after filing unless Commission approval is obtained There is no evidence

that such approval was either sought orgiven

20 F M C
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shipment is concerned Item No 276 2100 50 on seventh revised page

374 which became effective May 20 1977 does not satisfy the jurisdic
tional requirement that anew tariff set forth a rate on which the proposed
refund could be granted

Item No 276 2100 50 on seventh revised page 374 shows two rates for

ground clay The first is a rate of 98 per 1 000 kilograms and the second

is a rate of S6 per 1 000 kilograms As pertinent the 56 rate applies
only to shipper stuffed containers subject to a minimum weight for 20

footers of 40 000 pounds per container
As indicated earlier the documentation accompanying this application

shows the total weight of the clay in all containers to be 103 224 pounds
From this alone it is manifest that the minimum of 40 000 pounds could

not have been reached by each container in the shipment
To supplement the record and to ascertain the actual size of the

containers and the weight of the contents of each container I spoke to

representatives ofY S and Daty by telephone
Ms FIo of Y S advised that each of the containers was a 20 footer Mr

Daty stated that the weight of a bag of clay was50 6 pounds His records

showed the following
NYKUl89730670 baas33 90l pounds
NYKUl900l7 700bags3S 4l0 pounds

NYKUl78610670 bags33 90l pounds
Tota1l 040 bags103 ll4 pounds

Obviously none of the 3 containers met the 40 000 pounds minimum

weight requirement for the 56 rate appearing in seventh revised page 375

for Item No 276 2100 50 9

Ifind that the jurisdictional requirement for Special DOcket relief under

section 18b 3 has not been satisfied in that neither PWC nor Y S filed a

new tariff setting forth a rate which would Permit the requested refund to

be made prior to filing this application for authority to make refund 10

This finding necessitates denial of the application to make refund
The denial of the application is without prejudice to Daty the nOIninal

cOInplai1UUlt in this proceeding filing a complaint pursuant to section 22

of the Shipping Act 1916 46 U S C 821 setting forth a violation of

section 18b 2 or other provisions of the Shipping Act 1916 and asking
reparation for the injury if any caused thereby However because thei

9 Althouah not referred to in the Application it Is noted that in 8th vised peae 374 fftectlve June U 1971 and in

subsequent revSiODS effeotivepriQr to the fiUn of this application the 20 foot container minimum weiaht was

reducod to 16 783 kUoa percontainer 36 999 8 pounda Even withthis reduction noneof the contaitieis would

qualify for the 6 rate It has been IUlPlted by PWC that for the purpose of this applicatlon the shipment could

still be rated at 56 by computina charps on the buls of the minimum containor welsht shown in the tariff PWC

means by this that under oiahth revised pqe 374 charpa could be computed by multiplyina Sl6 timos 30 349 kilo

tons 3 x 16 783 kiloarams Thll approach suffers from twodefocta At the threshold there mUlt be an enablina tariff

provision authorizina thl8 method ofcomputation However no loch tarift provisionbas been eited Second even if

the tariff did contain sueh enablina provision the resu1dnl challes would be areater than the shlppcr should have

paid a88umina that Oaty was entitled to a 6 rate based on the actual weiabt of the shipment a8 the application
recites

10Therefore it is not nece8lary to decide whether orunder what circumstances reliefmay be afforded pursuant to

section 18 b 3 to shipments made under intermodal tariffs See Judp Kline s diaeussion of this i88ue in Special
Docket No 3 Parr Co v SeatrolnLines Initial Decision issued December 14 1977 at pp 1011
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record before me in this proceeding is incomplete nothing contained in
this decision should be construed as a finding that there has been a
violation of section 18 bX2 or any other provision of the Shipping Act

Accordingly permission is denied to PWC and Y S to refund a portion
of the freight charges collected from Daty

WASHINGTON D C
December 15 1977

S SEYMOUR GLANZER
Administrative Law Judge
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 553

ABIKATH EXPORT CORP

C O FRANLlG FORWARDING CO INC

V

SEA LAND SERVICE INC

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER
PERMITIING REFUND OF CHARGES

January 11 1978

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the

Commission on January 11 1978

It is Ordered That applicant is authorized to refund 80354 of the

charges previously assessed Abikath Export Corp
It is further Ordered That applicant shall publish promptly in its

appropriate tariff the following notice

Notice is hereby aiven as required by the decision of the Federal Maritime

Commission in Special Docket 553 that effective July I 1977 for purposes of refund or

waiver of freillht charaes on any shipments which may have been shipped durina the

period from July I 1977 throuah July 12 1977 the rate on Paper Waste is 50 00 per
2 240 Ibs Minimum 20WT per container subject to all applicable rules reaulations
terms and conditions of said rate and this tariff

It is further Ordered That refund of the charges shall be effectuated

within 30 days of service of this notice and applicant shall within five

days thereafter notify the Commission of the date and manner of

effectuating the refund

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 553

ABIKATH EXPORT CORP
C O FRANLIG FORWARDING CO INC

v

SEA LAND SERVICE INC

Adopted January 11 1978

Application for permission to refund a portion of freight charges granted

INITIAL DECISION 1 OF WILLIAM BEASLEY HARRIS
ADMINISTRATIVE LAW JUDGE

Sea Land Service Inc pursuant to Rule 92 a Rules ofPractice and
Procedure 46 CFR 502 92 a and section 18b 3 of the Shipping Act
1916 as amended has filed a timely within 180 days of July 6 1977 the
date of the involved shipments application to refund an aggregate of

803 20 a portion of 16 867 04 aggregate freight charges actually
collected by Sea Land on September 26 1977 from Franlig Forwarding
Co Inc

Sea Land s Bill of Lading No 9757181254 dated July 6 1977 shows
the shipper Abikath Export Corp the freight forwarder Franlig Forward

ing Co Inc and the shipment freight prepaid of nine 9 35 ft
containers said to contain 288 bales Waste Paper for Recycling gross

weight 405 040 Ibs as 406 060 Ibs on Sea Land s vesselBaltimore Market
083E from Charleston S C to Naples Italy The rate is shown as 5250

per 2 240 Ibs for 406 060 Ibs and the charge is shown as 9 517 04 The
arithmetic of the situation is 406 060 Ibs 2 240Ibs 18127 18127 x

5250 9 516 67 a difference of 37 cents

Sea Land s Bill ofLading No 9757181136 dated July 6 1977 shows
same shipper and freight forwarder as above shipment freight prepaid of
seven 7 35 ft containers said to contain 203 bales Waste Paper for

Recycling gross weight 305 230 Ibs as 313 600 Ibs on Sea Land s vessel
Baltimore Market 083E from Charleston S C to Leghorn Italy The
rate is at 52 50 per 2 240 Ibs for 313 600 Ibs and the charge is shown as

I This decision became the decision of the Commission January 11 1978
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7 350 00 The arithmetic checks 313 600 Ibs 2 240 Ibs 140 140 x

5250 7 350 00

The application submitted the following facts in support
Effectiv May 9 1977 special rates were establish d on Wastepaper in both Section

1 France and Italy and Section 2 Spain of Sea Land Tariff I63B Special rate was

50 00 W minimum 20 Wt per container thru June 30 1977
On June 28 1977 it was Sea Land s intent to extend tbru special rate in Section 1

only thru July 7 1977 However due to a clerical error this extension was made in
Section 2 on proposal 4482

On July 13 1977 we realized ourerror and immediately published a 50 00 rate in
Section 1 thru August II 1977

The shippers on whose behalf we are filing this application moved their shipments on

July 6 1977 and would have been afforded a 50 00 rate had it not been for ourerror

This application was concurred in by FranIig FOIwarding Co Inc as

agents for Abikath and in the affidavit executed October 21 1977
attached to the application Franlig Forwarding certifies that charges of

16 867 04 on the shipments involved herein werepaid and borne by it as

agents for Abikath Export Corp
The application also states There are additional shipments which

moved via respondent during the same period of time at the rates set
forth in 1 above Special Dockets applications will be filed for relief
concurrent with this application

The tariff applicable herein is Sea Land Tariff 168BFMC73 Item
5860 Under that tariff and facts similar to those herein see Special
Dockets No 551 and 552 in which Initial Decisions were served
December 5 and December 7 1977 respectively

Under B L No 9757181254 correction oferror becomes 181 27 x
rate of 50 00 9 063 50 Under B L No 9757181136 correction of
error becomes 140 x rate of 50 00 7 000 00 Total 9 063 50
7 000 00 16 063 50 The actual amount paid for freight charges was
16 867 04 Amount to be refunded 16 867 04 minus 16 063 50 is

80354

Upon consideration of the documents presented herein and of the
above the Presiding Administrative Law Judge deems the application for
permission to refund aportion now shown to be 803 54 ofthe 16 867 04

freight charges collected comports with Rule 92 Special Dockets Appli
cation Rules of Practice and Procedure and section 18 b 3 of the

Shipping Act as amended referred to above and the error asserted is
explained within the contemplation ofRules and statutes applicable

The Presiding Administrative Law Judge finds and concludesdn
addition to the findings and conclusions hereinbefore stated

1 There was an error ofa clerical or administrative nature corrected

by effective tariff before this application was filed which resulted ill

payment ofan overcharge
2 The permission to refund requested will not result in discriminatior

as between shippers
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3 The application having been timely filed and having shown
acceptable cause should be granted

Wherefore it is
Ordered
The application to refund a portion of the freight charges be and hereby

is granted The amount to be refunded is 803 54

WASHINGTON D C
December 12 1977

8 WILLIAM BEASLEY HARRIS
Administrative Law Judge

20 F M C





FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 549

U S POST OFFICE

v

SEA LAND SERVICE INC

Adopted January 11 1978

Application to waive collection of a portion of freight charges granted

INITIAL DECISION OF STANLEY M LEVY ADMINISTRATIVE
LAW JUDGE

On June 22 1976 the Commission issued Arndt 6 to General Order
13 exempting mail rates from the tariff filing provisions of the Shipping
Act

By reason of inadvertence and administrative error the Pacific West
bound Conference Local and Overland Freight Tariff No 5 FMC No
13 was not amended to conform to General Order 13 Arndt 6 until

August 10 1977

During the period April 18 1977 June 1 1977 the United States Post
Office made three mail shipments aggregate weight 54 460 lbs from
Oakland California to Bangkok Thailand on ships of Sea Land Service
Inc FIB 993 730733 FIB 993732075 FIB 993 732583

The tariff in effect at the time of shipment 2nd Revised Page 748 Item
983000200had an applicable rate of 16 cents per pound At such rate

the aggregate charges would total 8 713 60

By 4th Revised Page 748 effective August 10 1977 the tariff was

revised to conform to the General Order 13 Arndt 6 whereby it provided
that member lines could contract with the Postal Service rather than by a

tariff rate The Postal Contracting Manual provides that contracts for the
carriage of mail for Distance Nautical Miles 75007999 shall be at the
Rate clb 10 8 cents

At such rate the 54 460 lbs carried in the three shipments would be

charged 5 882 01

The application for waiver of freight charges requests permission to

I This decision became the decision of the Commission January II 1978
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waive 2 83159 being the difference between 8 713 60 oharges at 16
cents per pound and 5 882 01 charges at 10 8 cents per pound

Section 18bX3 of the Shipping Act 1916 46 use 817 as amended by
Public Law 90298 and Rule 6b Special Docket Applications Rules of
Practice and Procedure 46 CPR 502 92a set forth the applicable law
and regulation The pertinent portion of 18b 3 provides that

The Commission may in its discretion and for lIood cause shown permit a

common carrier by water in foreijn commerce to retuDd a portion of freijht charlles
collected from a shipper or waive the collection of a portion of the charlles from a

shipper where it appears that there is an error in a tariff of a clerical or administrative
nature or an error due to an inadvertence in fallinll to file a new tariff and that such
refund or waiver wiu not result in discrimination amons shippers Provided further That
the common carrier bas prior to applyinll to make refund tlIed a new tariffwith the

Commission which sets forth the rate on which such refund or waiver would be
based and Application for refund or waiver must be filed with the Commission
within 180 days from the date of shipment

The administrative error of not promptly conforming the tariff to the

regulations is an appropriate basis for waiving the tariff rate and permitting
the lower rate to prevail

It is therefore found that
1 There was an error ofan administrative nature in failing to delete the

rate in question
2 The waiver of a portion of the freight charges will not result in

discrimination among shippers
3 Prior to applying for authority to waive a portion of the freight
claraes the Pacific Westbound Conference filed a new tariff which sets

forth the basis by which such waiver would be computed
4 The application was filed within one hundred and eighty days from

the date of shipment
Accordinay permission is granted to Sea Land Service Inc to waive

a portion ofthe freight charges represented by 2 83159

S STANLEY M LEVY
Administrative Law Judge

WASHINGTON D C
December 12 1977
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 548

NAN FUNG TEXTILES LTD

v

PACIFIC WESTBOUND CONFERENCE

NOTICE OF ADOPTION OF INITIAL DECISION

January 11 1978

No exceptions having been taken to the initial decision in this
proceeding and the Commission having determined not to review same
notice is hereby given that the initial decision became the decision of the
Commission on January 11 1978

It is ordered that applicant s request for permission to refund a portion
of freight charges is denied

By the Commission

SEAL S FRANCIS C HURNEY

Secretary

The Administrative Law Judge by order served January 5 1978 reiterated his initial decision This order was

prompted by aletter from the agent of NYK Line requesting reconsideration by the Administrative Law Judge of the
initial decision Nothing in the January 5 1978 order serves to alter our determination here We note however that
the appropriate avenue of seeking relief from an initial decision would be to file exceptions to the Commission and not
to petition the Administrative Law Judge for reconsideration See 46 CFR 502 227
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SPECIAL DoCKET No 548

NAN FUNO TEXTILES LTD

v

PACIFIC WESTBOUND CONFERENCE

Adopted January 11 1978

Application for permission to refund a portion of the freight charges denied

INITIAL DECISION OF STANLEY M LEVY ADMINISTRATIVE
LAW JUDGE

Pacific Westbound Conference has filed an application for permission
to refund 752 54 being a portion of the freight charges totalling

66 59184 on 8 shipments of Raw Cotton Other Than Linters totalling
1 012 298 lbs from Galveston Texas to Hong Kong during the period
April 13 1977 June 5 1977 carried on vessels ofNYK line

The freight charges were collected pursuant to Item 265 100021 of
Pacific Westbound Conference Westbound Intermodal Tariff No 8
F M C No 15

On January 28 1977 NYK by letter confirmed to the Pacific Coast
Traffic Bureau its intent for the Bureau to file the lowest independent
rate on our behalf in the new P W C Intermodal Tariff Number 8 This
action is only on rate that will be filed in new tariff between February 1
1977 through February 4 1977

However by teletype TKSK 1918 dated February 3 NYK advised
we finally came up with a conclusion to file additional items in addition

to 52 items previously fded per TKSF 13621715 1728 as our independent
rate matched with the lowest filed rates rather than to give blanket
authority to PWC bearing in mind the climate surrounding us In
accordance with above conclusion please file following rates at the lowest
level Emphasis added

The items instructed to be filed at the lowest level did not include item
263100021

The specific instruction in TKSF not to give blanket authority thus

1 This decision became thedecision of theCommission January II 1978
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replaces and withdraws the intent set forth in the letter of January 28

1977 to file the lowest independent rate

NYK contends that they had a letter on file from PWC showing that

the NYK rate level should have been at the lowest filed rate as of

February 4 1977 Significantly however no such letter is supplied by
NYK in support of the application

Even if such letter exists it is difficult to understand how PWC could
have considered it had blanket authority in view of the TKSF 1918

specifically negating blanket authority and filing only for specified items

The narrative setting forth the basis for requesting permission to refund
is as follows

On February 4 1977 NYK informed the Pacific Westbound Conference that they
intended to follow the lowest filed rate in the new pwe Intermodel TariffNo 8 to all

port areas other than Japan These rates would be effective on February 21 1977 The
lowest rate shown for cotton 263 1000 0121 on February 4 was 4 60 CWT to Hong
Kong NYK negotiated their business informing the Consignees that on the 21 st of

February ourrate would be 4 60 eWT We carried ourfirst shipment in April We also
had further shipments in May and June We were informed by the PWC in June that
NYK was not a party to the 4 60 The rate that should be charged is 4 65 eWT NYK

protested this ruling to the pwe stating that they had a letter on file from us showing
that NYK rate level should have been at tbe lowest ftIed rate as of February 4 1977

NYK feels that the Consignees since they paid the charges are entitled to a refund of

752 54 which is the difference between the 4 60 rate and the 4 65 rate For your

ready reference we are attaching copies of the bill of lading plus ourletter to the PWC

showing the action we wanted them to take on ourbehalf

It is noted that on February 4 1977 communication is included with

the application for permission to refund a portion of the freight charges
The letter of January 28 1977 is time stamped received by PWC January
31 1977 The teletype is dated February 3 1977 Ifthe date February 4

1977 is intended to refer to the teletype of February 3 1977 the

teletype still does not support the statement that NYK intended to

follow the lowest filed rate in the new PWC Int rmodal Tariff No 8

inasmuch as the teletype specifically rescinds blanket authority and
is for the lowest filed rate for items specifically dated therein which

list does not include Item 263 1000 01 21

Section 18bX3 of the Shipping Act 1916 46 USC 817 as amended by
Public Law 90 298 and as further implemented by Rule 6 b Special
Docket Applications Rules of Practice and Procedure 46 CFR 502 92 is

the law sought to be invoked Briefly it provides
The Commission may in its discretion and for good cause shown permit a

common carrier by water in the foreign commerce of the United States to refund a

portion of the freight charges collected from a shipper or waive the collection of a

portion of the charges from a shipper where it appears that there is an error in a

tariffof a clerical or administrative nature or an error due to an inadvertence in failing to

file a new tariff and that such refund or waiver wiD not result in discrimination among

shippers Furthermore prior to applying for such authority the carrier must have filed

a new tariffwhich sets forth the rate on which such refund or waiver would be based

The application for refund must be filed with the Commission within one hundred and

eighty days from the date of shipment Finally the carrier must agree that if permission
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is granted an appropriate notice win be published in its tariff or such other steps taken
as may be required to give notice of the rate on which such refund or waiver would be
based

Thelegislative history of the amendment to section 18 of the Shipping
Act Public Law 90298 2 specifies that carriers are authorized to make
voluntary refunds and waive the collection of a portion of their freight
charges for good cause such as bona fide mistake The nature of the
mistake was particularly discribed

Section 18 b appears to prohibit the Commission from authorizing relief where
through bona tide mistake on the part of the carrier the shipper is charged more than he
understood the rate to be For example a carrier after advising a shipper that he intends
to lile a reduced rate and thereafter fails to lile the reduced rate with the Federal
Maritime Commission must charge the shipper under the aforementioned circumstances
the higher rates

The Senate Report 3 states the Purpose ofthe Bill
Voluntary refunds to shippers and waiver of the collection of a portion of freight

charges are authorized where it appears that there is an error in a tariff of a clerical
nature or where through inadvertence there has been a failure to tile a tariff reflecting
an intended rate

The statute while forgiving is to be strictly construed lest there by any
suspicion that it could be utilized as a vehicle for improper rebating

The evidence supplied in this application does not sufficiently warrant

granting the application
Permission to refund a portion of the freight charges denied

WASHINGTON D C

December 12 1977

S STANLEY M LEVY

Administrative Law Judge

House Report No 920 November J4 1967 era accompany H R 9473 on Shipping Act 1916 Authorized Refund
of Certain Freight Charges Statement of Purpose and Need for the Bill to Amend Provisions of the Shipping Act
1916 to Authorize the Fedeml Maritime Commission to Permit I Carrier to Refund aPortion of the Freight Charges

3 Status Report No 1078 April j 1968 fo accompany H R 9473 on Shipping Act 19 6 Authoriud Refund of
Certain Freight Charges underpurpose of the Bill

20 F M C



FEDERAL MARITIME COMMISSION

INFORMAL DoCKET No 428I

KRAFT FOODS

v

SEA LAND SERVICE INC

NOTICE OF DETERMINATION NOT TO REVIEW

January 12 1978

Notice is hereby given that the Commission on January 12 1978
determined not to review the decision of the Settlement Officer in this
proceeding served January 5 1978

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 428 1

KRAPf FOODS

v

SEA LAND SERVICE INC

Reparation Denied

DECISION OF JUAN E PINE SETTLEMENT OFFICER 1

Kraft Foods complainant claims 159 38 as reparation from Sea Land

Service Inc respondent for an alleged overcharge on a shipment that

moved from New York New York to Port au Prince Haiti via the S S

HOUSTON on bill of lading 289604 dated December 12 1975 Complain
ant specifically alleges a violation of Section 18 b 3 of the Shipping
Act 1916 Complainant submitted the claim to respondent on April 4

1977 On May 12 1977 respondent denied the claim citing Item 45b of

the United States Atlantic Gulf Haiti Conference S B HTI9 Freight
Tariff F M C No I ie

I

Claims by shippers for acjustment of freight charges will be considered only when

submitted in writing to the carrier within six months of date of
shipment

2

The shipment consisted of

Chill Cargo 35 to 40 degree F
750 Ctns Proc Cheese
75 Ctns Cream Cheese

825

24 000 12 wt tn

1 500 75 ft to

25 500

458 eft 1145 mt

55 eft 1375 mt

4

I 80th parties havina consented to the informal procedure of Rule 19 of the Commission s Rules of Practice and

Procedure 46 CPR 502 301 304 this decision will be final unlell8 the Commission elects to review it within 15 days

from thedate of service thereof

Note Notice of determination not to review January 11 1978

1 The complaint was filed with this Commission within the time limit specified by statute and it has been well

established by the Commission that carrier s so called six month rule cannot act to bar recovery of an otherwise

legitimate overcharge claim in such cases
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Geneml Cargo
70 Ctns Proc Cheese FD

5 Ctns Salad Dressing

f95

2 465 1233 wI to
275 138 wt to

80 eft 2 mt

7 cft 175 mt

2 740

Respondent rated the shipment as follows

825 Ctos Refrigemtor Ca18o N O S 25 500 or 12 75 wt to 146 00
195 Ctos Canned Goods N O 87 Cft or 2 175 mt 86 00

1 86150
187 95

Port Improvement Charge 600 Cft or 15 mt 171
Wharfage 600 Cft or 15 mt 457

Landing Delivery to Customs 600 Cft or 15 mt 2 00
Customs Handling Charge 600 Cft or 15 mt 4 11

2 048 05
25 65

6855
30 00
6165

Total 2 23440

Complainant s claim is directed solely to the 825 cartons weighing
25 500 pounds of processed cheese and cream cheese which moved as

Refrigerator Cargo N O S at a rate of 146 00 per weight ton

1 86150 It alleges that the charges should have been 13350 per 2 000

pounds per Item 294 14th Revised Page 21A or 1 702 12 An overcharge
of 159 38 is claimed However complainant errs as the rate in Item 294
on Refrigerated Cargo N O S is 146 00 per w ight ton of2 000 pounds
or 13350 per measurement ton of40 cubic feet whichever produces the

higher revenue

Respondent counters by stating that the ocean freight of 1 86150 on

the 825 cartons of processed cheese and cream cheese moving under

refrigeration was based only on the measurement instead ofweight or

measurement whichever produced the greater revenue Recalculation
showed that the 750 cartons ofprocessed cheese should have been moved

on a weight basis while the remaining 75 cartons ofcreamcheese should

have moved on a measurement basis Referring back to the first

description ofcargo at page 2 herein it will be noted that the 750 cartons

of processed cheese Refrigerated Cargo N O S weighed 12 tons of

2 000 pounds and measured 1145 measurement tons of 40 cubic feet
Therefore the weight basis rate of 146 00 per ton of 2 000 pounds was

correct However the 75 cartons of cream cheese Refrigerated Cargo
N O S weighed 75 tons of2 000 pounds and measured 1375 measure

ment tons of 40 cubic feet Therefore the measurement basis nite of
13350 per measurement ton of 40 cubic feet would have applied only on

the 75 cartons

3 There is no disagreement on the rate assessed the 195 cartons of processed cheese and salad dressing The rate

assessed thereon was the Canned Goods N D S Class 5 rate found on 8th Revised Page 31 0 86 00 per ton of 40

cubic feet or 2 000 pounds whichever produces the greater revenue This portion of the shipment weighed 2 740

and measured 87 cubic feet 80 was properly rated on the higher measurement ton basis
4 Transportation charges appearing on freight bill However in computing total transportation charges respondent

used the sumof 2 048 55

W F M C
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Respondent alleges that the transportation charges that should have

been assessed were
5

750 Ctns Refrigerator Cargo N O S 12 wt tn 146 00

75 Ctns Refrigerator Cargo N O S 1375 mt 133 50

195 Ctns Canned Goods N O S 2 17 mt 86 00

1 752 00
183 56
187 05

Total 2 122 61

Complainant paid transportation charges of 2 048 55 therefore respond
ent is correct in its position that an undercharge has been assessed Le

Revised computation 2 122 61

Original transportation paid 2 048 55

Balance due respondent 74 06

This undercharge of 74 06 should be promptly adjusted between the

parties with evidence ofsuch adjustment furnished the undersigned to

complete the record

8 JUAN E PINE

Settlement Officer

5 The 750cartons ofproccssed cheeseweigh 24 000 pounds 12 weiaht tons of 2 000 pounds and measure 458 cubic

rect 11 45 meaaurement tons of 4Q cubic feet As the 12 weiiht tons produce the hilher revenuethereon aweiah
basis rate is assessed However as the service charies found in Item 11 at 14th Revised Pale 8 and Original Faae S

A of the luUect tariff are based on a ton of 2 000 pounds 12 weight tons or ameasurement ton af 35 cubic fcet 45a

3513 086 measurement tons said service charles arc all asseslcd on the hlaher revenue measurement baais Iten

11 coverina the various port charaes indicates a charia per 35 cubic feet or 2 000 pounds and a hilher equivalen
charge per 40 cubic feetThe balance of the commodities on the bill of ladina are assessed atransportation rate pc

measurement ton of 40 cubic feet therefore service charaes on these commodities are also assessed permeasuremen

ton of 40 cubic feet
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FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 535

FARR Co

v

SEATRAIN LINES

NOTICE OF ADOPfION OF INITIAL DECISION

January 11 1978

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the
Commission on January II 1978

It is ordered that the application herein for permission to waive
collection ofa portion of freight charges is denied

It is further ordered that Seatrain shall take steps to recover the full
amount of the lawful applicable rate which applies to the shipment in
question

By the Commission

SEAL S FRANCIS C HURNEY

Secretary



FEDERAL MARITIME COMMISSION

SPECIAL DOCKET NO S3S

Fnan Co

v

SEATRAIN LINFS

AdoptedJanuary 11 1978

Application for waiver of a portion of eight denied

A misquotation ormisreading of a lawfully filed tariff by a cartiersrating clerk gives
rise to no cause of action under PL90298 amending section 18b3of the

Shipping Act 1916 since it constitutes neither an ecror in a filed tariff nor an

inadvertent failuro to file an intended new rate in a tariffconorming o an

agreement beween wrtier and shipper
Tariffs have the force and effect o law and must be adherod to stric8y unless the

Gmited type of mistake or failufe to file a tariff envisioned by PL90298 appGes
under Ne cucumsances

Such applications involving a jointinermodal landbridge tariff must show that he

requested refund or waiver will apply only to the water portion of the ttvough ratc

and should also indicate whether any other shippers of the same or similar

commodities are imolved

INITIAL DECISION OF NORMAN D KLINE ADMINISTRATIVE
LAW JUDGE

This proceeding was commeaced by an application filed by Seatrain

Lines SApursuant to section 18b3of the Shipping Act 1916 the

Act 46 USC 817b3 as amended by PL9298 and to Rule 92a
of the Commissiods RlesofPractice and Procedure 46 CFR 50292a
In its application filed August I2 1977 Seatrain states that it wishes to

waive collection of a portion of freight charges on a shipment of

mechanical air cleaners which were transported under a bill of lading
dated March 28 1977 from Los Angeles California to Bilbao Spain

The subject shipment moved underalandbridge tariff from Ios

Angeles to Charleston South Cazolina and was rated at 8325WMper

cubic meter as provided in the taciff in effect at the time z Seatrain wishes

to waive collection of a portion ofthe freight and wishes instead to apply

Sltie decision became the dedsion of he Commissiov Jmuary I I 19Ie

SeavunInmatlonaiSA Eastbowd Pscilx Coat Eumpem loint Contaner FrtiyhtTariHNO 70 FMCNo

2ICCNo 7 31st Revised Page 92 eRecfive Mah3l 19T1
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a rate of4300per cubic meter If its application is granted the amount

which Seatrain would forego would be111354 according to its
application For reasons discussed below this waiver cannot be allowed

As Seatrain states the matter on or about Mah22 1977 a Ms Ruth

Odian assistant export traffic manager of the Farr Company the

complainant in this case called Seatrainslocal office asked to book a

container of inechanical air cleaners and inquired about the applicable
rate Seatrainsrate person quoted her a rate of 4300per cubic meter

This rate was published in the Eastbound Pacific European Joint
Container Freight Tariff FMC No 1 on 3rd revised page 296 This

tarifPpgbore an effective date of March 28 1977 on the upper right
hand corner of the page However at the bottom of the page appeared a

notation indicating that the rate would not be effective as to Seatrain untIl
April 1 1977 As Seatrain states Our rate person apparently referred

to the effective date at the top of the page March 28 without referring to

the small print at the bottom April 1
Ott the basis of this quotation according to Seatrain Ms Odian loaded

the container and tendered it to the inland carrier at Los Angeles on

March 28 1977 receiving a bill of lading issued by Seatrain bearing that
date However when the container reached Charleston it was inspected
by an independent cargo inspection entity known as TAG which

determined that the 43 rate was incorrect A corrected invoice based
upon the 8325rate was then submitted to the Farr Company the

shipper on the bill of lading TAG indicated in its corrected invoice

that the proper tariff rate effective at the time of shipment was the 8325
rate published in the Seatrain tariff cited above which bore an effective

date ofMarch 23 1977

DISCUSSION AND CONCLUSIONS

Seatrain acknowledges that its rating person erred by misreading the

tariff in effect at the time ofshipment Seatrain acknowledges furthermore

that the shipper booked and shipped its container on the basis of what

this person told the shipper Seatrain obviously has no desire to capitalize
on its agenYs mistake and wishes to assess only the 4300rate Indeed
some time after the shipment moved the shipper requested a tariff change
wMch was published in the pertinent Conference tariff effective June 17
1977 for shipments occurring on or after that date at the rate of 4300
However despite the obvious mistake and the fact that the shipper had

been misled Seatrainsapplication cannot be granted under the special
docket procedure established by PL90298 and Rule 92a because the

The notation at the botWm of the tariffpage reads as tollows

Issuedby R AValez Secretary AGREEMENT FMC 10052 4l7 Montgomery Street San Francisco California

94104 for pariicipating carriers Ialian Line SeaLandService Inc Sealrain InternatiortaySAFom April 1

977 United Staes Lines Inc and Zim Isroel Navigation Co Lid firom Apri1 7 1977 Emphasis added
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mistake involved in this case wae not an error in the tariff or an error on

the part of the carrier in inadvertenfly failing to file a new tariff
It has long been establishad that tariffhavo the force and effect of law

and that carriers must adhere to them strictly Muellerv Peralta Shipping
Corp 8FMC361 365 1965 and cases cited therein Penna RR
Co v Inrernational Coal Co 213 US 184 197 1913 State of lsrael v

Metropolitan Dade Counry Florida 431 F 2d 925 928 Sth Cir 1970
Valley Evaporating Co v Grace Line Inc i4FMC16 1920 1970
In recognition of tlie fact tltat thia hard and fast doctrine could result in
inequities and hardship on strippers who may have relied upon a carriers
representation that an agreedupon reducsd rate would be assessed
Congress passed PL90298 See discussion in United States v

Columbia SS Campany 17FMC8 19201973 The legislative
history to PL9a298 illustrates the type of mistake which the statute
wasdesigned to remedy as follows

Section ISb appeara to prohibit the Commieaion frocrs authorizing relief where
through bona Sde mistake on the part of the carrier the shipper ia charged mreWan he
understood the rate to be For example a carrierafter sdvisinQ a ehipper that he inteada
to file a reduced rate and thareafter fails to file the reduced rate kvtth the Federal
Maritime CQmmisaion must charga tha ahipperunder the aforementioae@ciumstances
the higheriatea

j The Senate Report states the Purpose of the Bill
Voluntary tefunds to ahippera and waiver of the collection of a portion of fmiht

charges are authorized where it appears that thera is an arror ia a tariff of a cleripal
naturo or where through inadvertence there has been a failure to file a tariff reflecting
an intended rau

Accordingly section 18b3 of the Act 46 USC817b3 was

amended in pertinent part to read as follows

j The Commission may in ita diacretion and for good cause shown permit a

common carrier by water in the foroign commerce of the United States to refund a

portion of the freight chargea collected from e ahipper or waive the collection of a

portion of the cfiargea from a shipper where it appears that thero is an error in a

taziPfof e claricaior adminiatrative nature or an error due to an inadvertence in failinQ to
file a new tariff and that such rafuad orwiverwill not reaultiridiacximinatioa among
shipgera FuRhermore prior to apglyipg for aucfi authority the canier must have filed
a new tariff which sets forth the rate on which euch rafttnd or waiver would be based
The applicability for retUnd must tie filed with the Commission within one hurtdred and
eighty days from the date of shipment Finally the carriar must agree thatif permiesion
is granted an appropriato notice will be published in its tariff or such other stepa taken
as may be required to give notice ofthe rate on whieh auch refund or waiver would be

1 based

The question to be decided in this case ie whether the type of mistake
committed by Seatrains raWig person was th type contemplated by the
above statute In my opinion it was not

It may be true that Seatrains iating person misled the slupper and that

House Aeport No 920 90th Cong lat Sees Novembar t4 1967 ro eccompany HR90737 pp 3 4

Senate Repon No 1078 90th Cong 2d Seea Apri S 1968foaccompenyHR9A73 p t

A FMC
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both parties thought that the applicable rate woutd be only 43 However
to be subject to the remedial provisions of PL90298 more is required
than merely a mutual misunderstanding It is not every case of mistake
which this statute is designed to cover Rather the statute is designed to
cover only two situationsiwhere there is an error in a tariff of a
clerical or administrative nature or 2 where there is an error due to
an inadvertence in failing to file a new tariff The legislative history
iilustrates the types of mistake contemplated in the first category for
example when a carrier publishes a new tariff page which through
typographical error changes a37 rate to a73 rate House Report No
920 90th Congr lst Sess p 4 Another example which might fall under
the fiist category if not the second is the example ofa tariff republication
which unintentially deletes a specific commodity rate thereby causing a

shipper to be assessed the usually much higher general cargo NOS rate
Senate Report No 1078 90th Congr 2d Sess p 4

The example of the second category of error relating to inadvertent
failure to file a new tariff is that situation in which acarrier after
advising a slupper that he intends to file a reduced rate and thereafter
fails to file the reduced rate with the Federal Maritime Commission must
charge the shipper under the aforementioned circumstances the higher
rates House Report cited above pp 3 4 The critical elements
surrounding the second category of error contemplated by the statute

appear to be a mutual understanding between the shipper and carrier prior
to the time of shipment that a different lower rate will be charged which
will be filed in a new tariff and that the new tariff rate is intended to be
filed by the carrier prior to the shipment As noted above the Senate
Report in stating the purpose of the bill which became PL91298 refers
to the situation where through inadvertence there has been a failure to
fde a tariff reflecting an intended rate Senate Report cited above p 1
Emphasis added

In this case there is no mistake in the tariff which Seatrainsrating
person consulted thus eliminating the first category covered by PL90
298 Nor is there any showing on the facts submitted that Seatrainsrating
person after mistaldngly quoting an incorrect rate intended to fde a new

tariff reflecting the lower rate and advised the shipper ofsuch intention

Indeed there would be no such advice from the rating person since he
thought that the applicable rate was already on fileInshort the error

committed was simply amisquotation or misreading of a correctly filed
tariff Ihave searched the legislative history to PL90298 and can find

absolutely no mention ofany congressional intention to apply this law to
such misquotations by rating clerks Not only is there nothing in that

history regarding such mistakes or misquotations by rating clerks but
there are indications that the types of mistakes contemplated by the
framers ofPL90298 were limited to such things as typographical errors

in tariffs inadvertent deletions of lower rates in republished tariffs and
failures to consummate agreements for lower rates between shipper and
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carrier by neglecting to carry out the intended tatiff filings Furthermore
there were definite warnings exgresscd to Coagressthat PL4029
should be used by the Commissian with great care so that the anti
rebatingpovisions of section 1b3 would not be subverted and that
the carriers inadvertent failvre to file a new tariff would be tnily related
toagoodfaith promise to ashipper made prior to booking the shiptnent
which the carrier intended to honor by fiitng anow tariffcontining the
aeed owet rate prior to the date oE shipment6

Consistent with the above the Commisaion has specifieally refused to
grant specialdocket relief in cases in whict the error is meroly one of
misquotation of rates regarctless ofreliance by shipperaon the rating
clerks errors In Commodiry Credit Gorp v Delta Stearnship Llnes
Inc 14 SRR 1207 1974the carrier had enoneously quoted a32 rate
instead of the properly applicable 36 rate on file at th time of shipmant
When notified of the misqu9tation Delta attempted to make good on the
mistake by ling a conforming tariff The Commisaion denied the
application stating

Wa do not betieve this to be an error in a tariff of aeerical or administrative
nature or sn anor due to inadvertence in failing to flleanew tariff Rather it
appears that what is involvad here is an erronenus quotation of a rate not an error in
the tariff of a vlerical oradaiiniatretive nature or iaadvertartt failuraW 61e an anticipated
tariff 14 SRIt et pp 1208 1209

See alsoPerkinsGoodwin Co Inc vLykes Bros Steamship Ca
Inc 16 SRR 1975 whare the presiding officor denied the apglicatioa
beause it involved a misquotation This ase however also involved a

jurisdictiQnal defect regarsiing failure to fde a conforfnigtariff within the
statutorily prescribed time period and was affirmed onthose grounds 16
SRR 444 1975

Both the 9enate aid Houae Aaporte citai abtive provtde iltuetredorte of typo4raphtcel eriora ia teri@eerrora jn
republiahed tariffe aMinndvartent failuroe to fi1a epread ratee iq new t4rifi whioh eoUcton Iyd promieed to do prio
to ahipmont Tlwaq nituationa aro dieaueeadturtperporeby eaveral wlWeewo whu eDPoamd at tdewnaraeeipnWcommittee hearirtaA 9w Hearinya bePoce ehe Subeommitlee on Mere6snt Madne of the Commlttee on Maichant
Merine andFSeherlee 9UthConpr Gt 8see AuQuat IS 1617PP71t0COGfB111IpQ 6fY001001d0A0lIIIDppy0Chairman Hariiea oP the FMCend Mr lohn Mehonay MrMahonsy pcovided illuetfNpaa of the type mendonad
abov0pp104104 and tLrther cauUoaed the wmmittee eyaFrtet yttina rotief too4FOadIy teet tha antirobetinQprovleions oPeecNon 1B6K be eubvertad For example Mrb1qOney wamed aypjUe meloue cartie oolicitoreyhomade promieea to aNppere on tha eolicitore own idHative whero there wse no iptenHon by the cartier to 91e a
conforminp tazift and coneequenUy no Hyht oP the eM1ipper to dsgwM the lower promieed eaw under aepecieldodketPracedum HeadaQtP109 Mr MphopY cwtiqpad the commiteeea follawa

We can wethe poeeibitlty tAat rolief inthe6advertpne4 ceeee snWd beuead to eubvert the royeepmvteiont aWrecoQnlm that the Commiaslon hae to EyedqQdmt tNe TWe ponibItyarlaea becawe in the Inedvorlence csaeethe queedon otrclief ewine on theqiroetlon oftfntant oPtltapatieularoaeeier aadtSseNpperapplyin4 Por ro11eP
Ifthe CompieeionyeU tAte power it muet be mede cleac tdec cnrtien end elJpppn ttlke wi have avory heavy6urden to ehow yood cauee tor rUieYundor theee cendidone ldp 103 9ee also p 95

Chsirman Hprllee aproed with F1C Mahoney on the need to limlt opacialdoetet roliefceeee to elerlpal or
adminiateative error or InadverWntdiuro fa 01a end tLCldetearoad to the Omi4nYlappueye euyYeetad byMrMehoney which beceme pazt pP PL90248 7p pp 09U0 Cheirman Harilea alao nauUoned eoeinet perm4tiey
rcbeNnpmdawdthat the eituqdoneW 6a coverod by thaetatute relatedatypotrophical erroi oraPailure on tde
part of acerierto eubmit atariff which hey intendad to euhmit and Rromlwd thoshippa they would euhmit
ldPP8788

There iea cudoue coMuion in 9eatreincappliceHan roperdinythenew tadledto oonec the mlequotetlon
prohlem Irt ita eppliaatian Seatrain atatee thatit wlohac to epply the Inwa 43 rak buteletea hatthe wnfotmiAa
tarUF which muet be on Hla with the Commyeion prior to applicaUon ie the 9oetrsin TaHB No 704 FMC 23Hut
this nemed teriftcontaine thahipher 58323 rate which Seatrein doee mt wieh to eueae Tha 643 ratewhich 9eetrain
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carrier publiehing a jointFMCICCintermodal tariff seeks special
docket relief

Had Seatrain otherwise qualified under PL90298 and provided
water portion breakout of it through joint rate as the Commisaion
General Ordsr 13 had reqnired 46 CFR 53616b it might have be
posaible to verify thatthe amount of the waiver applied only to the watei
portion of the through movement However Seatrain has not provide
such a breakout nor fumished proof that the waiver would apply only t
the water portion It is therefore impossible to determine whether th

i waiver would affect the inland portion as well It is recognized that thi
Commission will not interfere with inland rates which are under th

jurisdiction of the Interstate Commerce Commission9That Commissia
has no specialdocket procedure permitting the filing of retroactively
effective tariff pagea designed to remedy inequities Since the applicetio
must be denied in any event however there is no point in seeking furthe
proof from Seatrain on this garticular matter

However for future reference Seatrain should take care to show tha
any desired refund orwiver pertains to the water portion of the join
FMCIGC tariffo

Finally since PL90298 permits a waiver or refund to be grante
where it appears that such refund 4r waiver will not result i
discrimination among shippars Seatrainsapplication should have con

tained a atatement as to whether any other shippers of the same or simila
commodity were involved around the time of shipment The application
makes no reference whatacever to the exiatence of any such shippsrs on

the standard form aubmitted pursuant to Rule 92a 46 CFR 50292a

S NotauvD KLINE
Administrative Law Judge

WASHINdTON DC
December 14 1977

T6e Nted roQUletlon whtch appara to have 6aen n effea at the Ume ofMipment dudny ff17 requiree apotUU
port brakout oYathrouph intermodd rqteThe repdaGoe a4tee thet thi broakout wi4btroated peprogortioei
retoeubJaot to theprovleione ot the 9hippin4 Act 1916 Tfie Comeileeian exQlairted whee ieeWna tha repWaUon tu
iajuriedietloa over retee did not extend bsyond port aieae 9ae Fln8WThrouyh Rares and ThrorBh Routra 1
SRIt 174 379 1970 8tnce thet dme t6ero hee been m uodeptandino betweeq thit wenay and the L0CthaCeac
aimroy woutd MnGrro lu raQualNoa to 1Gropeotlve epAeree See CommomveaUh a Pennaylvaniq vl0CD
Cir 7me 20 197n etlp opiNon pp 2729Ez Pare261 331 L0C490 1976 nferprefatlarta andSqtementa a

Pd7cy PMCAprU 12 1976 Orde ApRronRules of the nreraataCommerce Commiaaian acFMCAq
l2 IF76 ReyuleGon of eeveraleapciea ovuthe eame perty undar tbeluapactlveaetutae in wltich the rcautadon
conMad to eaeti apective epheroofJudedictlon ienot unpeocadeatdCt Baron Rpuge Port CommisabnuUNte
States 287 P 2d 86 92 3 Clr 196 cert den 368IF9963 Muntclpal EIecAcUt111Nea AaaocatlonvFPC4
F 2d 967 411 DC Cir 1973 Modern lntermodal Trqpic Carporat7nnInvesNgaflon 3MI00557 56SSI
p973 Amerlean Export 116randhen L7naa Inc 14FMC82 89 1970

i
10 In previou epectaldocketproeeeWny tnvotvtaa joint lend6rldye tazitCe the carhr hea ateted thet thewstv

orroNnd wodd eHaot oNyi6e aeaeo caniereportlon 9peeial Doclcet No 492 Toei Kogyo Co Ltd vSeoLan
Servlce nc 17 9RR 427 197q9pedd DocFet No 493 Unlveroal Molln vSaLand Service nc 17 8AR 43
451 197pSpeqd Docket No 705 Kuhne @ Nugel vStaLond Service lne 17 SRR 383 388 1977
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 3781

LORD EXPORT CO A DIVISION OF LoRD CORP

v

UNITED STATES NAVIGATION INC

NOTICE OF DETERMINATION NOT TO REVIEW

January 13 1978

otice is hereby given that the Commission on January 13 1978
Ietermined not to review the decision of the Settlement Officer in this

proceeding served January 6 1978

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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INFOxMn DocerNo 378n

LORD EXPORT CO ADVISfON OF LARD CORP

v

UNITED STATES NAVIGATION INC

Reparaion Awarded

DECISION OF JUAN E PINE SETTLEMENT OFFICER

Lord EzpoR Company a Division of Lord Corporation complainant
alleges hat it was overeharged 44550by United States Navigation Inc
General Agent for Marina Memante Nicaragaence SA respondent as a

result of misdescripion of cazgo on the bill of lading for the subject
shipment z Complainan staes that on July 21 1975 respondent issued ets
bill of lading 12 covering the movement of5PALLETS 50 PCS
SHOCK ABSORBERS 12735 5777K from New York New York to

AcajuUa El Salvador on the vessel COSTA RICA
The applicable aziff is the Atantic Gulf West Coast of Central

America and Mexico Conference SBCA Freight TariffFMCNo 1
Respondent assessed the CargoNOSHarmless Class 1 rate of
15250per ton of 40 cubic feet or 2000 pounds whichever produces the
geater cevenue The shipment weighed 12735 pounds and measured 396
cubic feet as indicated on the bill of ladingfreight bi1L Therefore the

weight was 12 6368 weight tons and the measurement was3
99 measurement tons the latter being the higher applies Respondent
assessed the tate and charges as follows
5 Pallets CagoNOS

Bunker Surcharge
Manifest Fee

99mt 15250 150975
99mt 700 6930

50

157955

Barh PsM1avine conmmd ro reinfwmnl procedum of RWe 19 0 he CommissionsRWn of Pncuu and

RocWUre a6 CFit 50230130a tM1isdcision wdl be fnal unlese the Commisilon elem to reviwit witlJe IS tlap
homhe dnm M service herto

NOte Noice of Eetcrmination rot toreview lanuery U IYBJ
Although no violation of Ihe Shipping Act 1916 is alleged it ie azeumed to be avolation ot section IBb3

IAcreof
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Complainant alleges that the correct rate should have been that for

fenders ship or dockClass 7 at a rate of 30750per 40 cubic feet as

contained in tNe same tariff plus surcharges for a total of113405The

overcharge claim was filed with respondent on September 21 1976 who

refused to honor the claim stating that the shipment was rated per the

description pn the bill of lading and export declaration and that the claim

would be considered only when submitedwithin six months per Item 7b

of the tariffie

Caims by shippers for adjustment of freight charges will be considemd only when

submitted in writing to the calrier within six months of date of shipment Adjustment of

freight bases on alleged error in weight measurement or description will be declined

unless appGcation is submitted in wriing sufficientty in advance to permit reweighing
remcasuring o verification of description before the cargo leaves the carriers

possession any expense incucred to lx bome by departy responsble for the error or

by the appGcant if no error is found

In its claim to the Commission complainant alleges that the shipment
consisted of 5 Pallets Fenders or Bumpers Boat or pock Rubber OP

cu from Old Rubber Tires and Steel Comb as shown on the original
collect bill of lading motor carriersbill of lading

With regard to claims involving cazgo misdescripdon past Commission

policy and judicial precedent have unquestionably declared that a ship
pers misdescription ofcargo can still afford abasis for laer reparation
relief and that in cases involving alleged overcharges under section

18b3ofthe Act the controlling test is what the complainant shipper
actually shipped and is not limited to how cargo was described on the

bill of lading Union CarbideInterAmerica v Venezuelan Line 17

FMC 181 182 1973 Abbott Laboratories MooreMcCormack

Lines Inc 17FMC 191 192 1973 wherethe shipment has left the

custody of the carrier and the carrier is thus prevented from personally
verifying the complainant shippers new description the Commission
has held that the complainant hasaheavy burden of prooP and must

establish with reasonable cectainty and definiteness the validity of the

claim Western Publishing Co v Hapag LloydAG 13 SRR 16 17

1973 Johnson Johnson Irttl v Venezuelan Lines 16FMC 87 94

1973 Colgate PalmoivePeet v United Frurt Co 11 SRR 979 981

1970
It is usually the case as it is here that the carrier in classifying and

rating a shipment must look to the information supplied him by the

shipper or freight forwarder Accordingly one cannot faulY the carrier

for relying on descripiions set foRh on the bill of lading However in

determining whether reparation should be awarded in agiven caseie
whether section 18b3 has been violated visavis Ihe filed tariffs a

ihe complant wu fJeE with Nia Commission within tM1e time limit spcified byaazute enA it hea been we1F

established by Ne Commissiov Ihat carrierb w calkd bix month rWe cuinol act m bv rccovryof m otM1Cwiu

legitimaeoveicbarge tlaim io auc6 caus

zo FMc
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tariff is a tarifP and the controlling test is finally what the complainant
shipper can prove was actually shipped

Complainan had the shipment transporedfrom Erie Pennsylvania via
motor carrier to a freight forwazder in New York New York prior to the

porttoportmovement The moor carriersbill of lading dated July 15
1975 describes Ihe cargo as

5Pallets Fenders or Humpers Boat orpock RubberOT cut Gom Old Rubber Tires
and Steel Comb 12735

It was fudher indicafed on the motor carriersbffi of lading that the dock

receipt described the cargo as 5 PALLETS 60 PCSSHOCK
ABSORBERS 12735 and contained a further paztial clarification
UNHARDENED VCJLCANIZED RUBBER ARTICLES NECAS
SHOVVN ABOVE

Complainant also submitted its Invoice No 55002 dated July 15 1975
covering the shipment From the above submissions it did not appeaz that
a definite description of the commodity moved could be developed On
Jue27 1977 in response to my request of June 7 1977 complainant
submited acopy of the export declaration and an advertising brochure
Bullefin No 80D covering the subject commodity

The export declazation contained the same commodity description and
dcation as the dock receipt The Schedule B Commodity No thereon
was 6299860 which covers

Unhardened vulcanized rubber articles necincluding plaes sheesand srips
cut to nonrectangular shapes andor worked more than sudace worked and profile
shapes worked more than sudace worked except specially fabricated for vehicies and
airaftfomedy 6298850 and pan of 6298869

Complainants invoice covers the shipment of 60 items of Lord Part
Number 1F4 180 Part 1F4 180 is shown on page 6 oF complainants
advertising brochure and is described as a marine fender The item is
further described on the title page ofthe brochure as

Highstrength bondedmbber fenders bring gmater shockabsorbingefcienty and
economy to marine fendering systems FaciGtate smoother berthing with optimum safety
to both vessel and pier Permit lighter constmction in new faciGties and adapt easily to

existing piers increasing their capabilities for handling todayshlghesPtonnage ships

Respondents allegation that the shipment consisted ofFenders Ship
or pock at the Class 7 rate as indicated on lOth Revised Page 46 of the
subject tariH7 has been verified It has been verified singulazly by some of
the documentation and collectively by some of the documentation 3aid
documents consist of the original motor carrier bill of lading the dock
receipt the expoR declaration the invoice and the advertising brochure
The proper rneand charge assessment thereon is

NeiNer misGke inadvcrnce convary intcntlon of the panies herESipnorprinciplsof eQUiry pcrmit a
devialion 6omhe raes rWq aM rcgulationa in he carierefilrA tantP Brafi Foode vMoareMcCOrmork Lines

N C320 l23 fn 0I96

20 FMC



LORD EXPORT CO V US NAVIGATION 4Z3

5 Pallets Fenders Ship orpock

Bunker Surcharge
Manifest Fee

99mt 10200 100980
99mt 700 6930

50

5107960

The difference between what respondent paid and the applicable
chazges is 49995

Trensportation rate and charges paid
AppGcable rate and harges

Overcharge

157955
107960

49995

Complainant alleged a lower overchargeof445505However this was

based on aClass 7 rate of 10750which did not become effective until
Macch 15 1976 per 9th Revised Page 31 ofthe subject tariff According to

complainant as verified by the dock receipt respondent received the

shipment on July 21 1975 The Class 7 rate then in eflect was 10200per
8th Revised Page 31 of the subject tariff effective January 27 1975

Complainant has furnished documentation enabling ascertainment of
the actual commodity that moved II has borne the heavy burden of

proof Reparation of 49995is awazded complainant

S Junr E PNe
Settlement Officer

ComDananPS compumlion of a lower overcharge follows

Transportauonra endcharga Od
S Palleu FenEen Ship or Ooct 99mt EIO50 1106423

Bunker Surchaege 99 mt fW 6930

Meniest Fee SO

Ovemarge elleged by complvnant

f5955

IUt03

S aassa
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SPECIAL DOCKET No 540

SALENTINE Co INC

v

EUROPB CANADA LAKES LINES

NOTICE OF ADOPTION OF INITIAL DECISION

January 11 1978

No exceptions having been fded to the initial decision in this proceed
ing and the Commission having detennined not to review same notice is

hereby given that the initial decision became the decision of the
Commission on January 11 1978

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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SPECIAL DOCKET No 540

SALENTINE Co INC

v

EUROPE CANADA LAKES LINE

Adopted January 11 1978

Application withdrawn Respondent ordered to collect balance of freight charges

INITIAL DECISION OF SEYMOUR GLANZER
ADMINISTRATIVE LAW JUDGE I

By application fIled August 4 1977 respondent Europe Canada Lakes
Line by Ernst Russ North America Inc its general agent requested
permission to waive collection of a portion of freight charges for the
benefit of Salentine Co Inc in connection with a shipment from
Hamburg Germany to Milwaukee Wisconsin

The application recites that under bill of lading issued June 18 1977

respondent carried a shipment consisting ofone case of M hine Bottle
Labelling weighing 600 kilograms and measuring 139 cubic meters The
application goes on to say that the rate applicable at the time of shipment
was 9150 per 1 000 kilograms or cubic meter and that the rate sought to
be applied is 63 per 1 000 kilograms or cubic meter Respondent
collected charges of 87 57 from Schenker Co Hamburg and
permission is sought to waive the amount of 39 62 representing the
difference between what was charged and what should have been

charged 2 The application also states that there were no shipments of the
same or similar commodity for shippers other than complainant during
approximately the same period of time at the 9150 rate

The following explanation was offered

1 This decision became the decision of the Commission January II 1978
2 Thecomputation follows

I 9150 x 1 39 127 19

2 63 00 x 1 39 87 57

39 62

20 F M C 425
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We received Telex instructions from Ernst Russ Europe Canada Lakes Line on June
16 1977 to file on that day TariffAmendments with the Federal Maritime Commissions
to become effective on June 16 1977 until July 16 1977 Unfortunately the clerk in
challle of the telex machine misplaced the telex from Ernst Russ Hambulll and we only
located it after Ernst Russ Hamburg sent another telex on June 21 1977 asking for
confirmation of the filing with the F M C The rate was then filed on June 21 1977
copy of Bill of Lading and telex exchanges are attached hereto

Contrary to what was said in the explanation no documentation was

attached to the application
The Commission s authority to permit oarriers to refund a portion of

freight charges collected from shippers or to waive the collection of a

portion off ight charges where it appears that there is an error in a tariff
of a clerical or administrative nature or an error due to inadvertence in

failing to IDe anew tariff is derived from the provisions of section 18b 3

of the Shipping Act 1916 46 U S C 817 b 3 3 After stating the

requirement that common carriers by water in foreign commerce or

conferences of such carriers charge only the rates and charges specified
in tariffs on tile with the Commission section 18b 3 provides as

pertinent
Provided however That the Federal Maritime Commission may in its discretion and

for good caule shown permit a common rlier 1y water in foreian commerce or

conference of such carrIers to refund ajor1ion of fnllght charges collected from a

shipper or waive the collection ofa portitln of the charges from a shipper where it
appears that there is an elTOr in a tariff of a clerical or administrative nature or an ewr
due to inadvertence in taiHng to tile a neW tariff and tIlat such tefund or waiverwiU not
result in dlacrimlnationlIDOng shippers Provided jur lier That the common carrier by
water in foreian commerce or conferenceotsUllh carriers hat prior tll applying wr
authority tOlllake refund fil a new tariff with the Federal MaritimCl Commission
which setS forth the rate on which such refund or waiver would be based Provided
further That the carrier or conference agrees thilt if permission is granted by the Feaetal
Maritime ComlJIisslon alupproprlate notice will bepublishCld i1lthll tariff or such other
steps taken as tMcFedcra1 MaritimeCol1Ulliaaion may roquio whjch givenotico of the
rate on whiCh such refund or waiver would be bailild aridaddltiolial refunds orwaivers
as approprlate sliall be made with reSPect to other shipments In the Ilianner prescribed
by theComml8ion lneits order approving the IippllOtitionhAnil provided further That
application for refund orwailer muatbe Bledwith the Commiialon withinol1e lIundred
and eighty days from the date sblpmlnt

PurSuant to Rule 92 c 46 CPR S02 92 c I telephoned Ernst Russ
requesting othe documentation referred to in the application Werner
Scholtz President ofErnst Russ agreed to furnish the missigk material
He also agreed to submit copies of the tariff pages showiig the rate
applicable aHhe time ofshipment and the rate sought to be applied as

required by the second proviso of section 186 3 4

Inasmuch as the nominal complainant i e the partyfor whose benefit

3 The Comml8lion s reauIadons implementing 8 ction
18b l appear In Rule 92a of the Comml88lon Rule
of Practiceand Procedure

4 The application did not specify the tariff pages appli
cable to the shipment There was only a Icnetal reference
to a taritfpublication FMC IO
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the freight charges were sought to be waived is Salentine Co Inc

but the freight charges were actually paid by Schenker Co I also
asked Mr Scholtz to supply documentation showing Salentine s entitle

ment to benefit from the waiver or in the alternative to substitute
Schenker as complainant Mr Scholtz declined to do either stating that it
was not worth the effort in view of the small amount involved to
communicate with Schenker Instead he asked that the application be

dropped
Under the circumstances Imust consider the application to waive a

portion of the freight charges to be withdrawn However the matter does
not end there

A tariff has the force and effect of law Pennsylvania R R Co v

International Coal Co 213 U S 184 197 1913 The tariff rate in effect

and having the force and effect of law at the time the shipment was

made was 91 50 M Europe Canada Lakes Line and Schenker Co
must comply with the law s Therefore Europe Canada Lakes Line is
ordered to collect the additional amount of 39 62 from Schenker for the

shipment
The respondent is further ordered to file an affidavit of compliance with

the terms of this order within thirty days The affidavit shall state whether
the additional freight charges have been collected or shall describe the

steps taken to effect collection

S SEYMOUR GLANZER
Administrative Law Judge

WASHINGTON D C
December 15 1977

S Because Schenker is not a party to the proceeding
the principles of res judicata to enforce repose Cf

StJir v Gibson 432 F 2d 137 142143 2 Cir 1970 may

not be applicable to a subsequent proceeding in another

forum This of course hiBhlights the vice of failing to

have the real party in interest submit itself to the

jurisdiction of the Commission in a Special Docket

proceeding
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FEDERAL MARITIME COMMISSION

INFORMAL DocKET No 41l F

SUPREME OCEAN FREIGHT CORPORATION
FMC1331

v

ALL CARIBBEAN INC

ORDER ON REVIEW OF DISMISSAL

January 24 1978

An order of dismissal was served November 28 1977 by the

Administrative Law Judge in this proceedina Dismissal was based on the
fact that settlement has been reached and counsel for both sides have

jointly moved for dismissal ofthe proceeding
The Administrative Law Judge stated that the Commission is without

power to force acomplainant to litigate his claim We note however that

Rule 93 of the Commission s Rules of Practice states that satisfied

complaints will be dismissed in the discretion of the Commission The

parties here apparently feel that settlement is more prudent than bearing
the expense of further litigation Considering this fact and the fact that it

is not even clear that respondent is subject to our jurisdiction we have
detennined to uphold the order of dismissal

The terms ofthe settlement have not beenfurnished to the Commission

Accordingly our action should not be construed as a determination

regarding the propriety of these terms However section 18b 3 of the

Shipping Act 1916 requires strict adherence to pUblished tariff rates of

common camers and parties who settle section 18b 3 rate disputes are

charged with knowledge of the requirements of that section and the

penalties for violation thereof
By the Commission

j
I

SEAL S FRANCIS C HURNEY
Secretary
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DocrNo 7618

INDEPENDENT OCEAN FREIGHT FORWARDER LICENS6 NO 1GIJT
STEEB Rt COMPANY INC

ORDER OF DISCONTINUANCE

January 30 1978

This proceeding was instituted by Commission Order to Show Cause

requiring respondent freigh forwazder to demonstrate why its license
should not be revoked because of the existence of a shipper relationship
prohibited by section 44 of the Stupping Act

Subsequently the shipper relationship was severed by transfer of

ownership Transfer of the license in yuestion was then approved by the
Managing Director under delegated authoriyOn this basis Heazing
Counsel have now moved for discontinuance of the proceeding

Transfer of ownership has rendered the issues herein moot Accord

ingly the molion to discontinue is hereby granted
By the Commission

SEAL S FRANCIS C HURNEY
Secretary
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SPECIAL DoCKET No 517

TEXACO EXPORT INC

V

AMERICAN WEST AFRICAN FREIGHT CONFERENCE

NOTICE OF ADOPTION OF INITIAL DECISION

March 1 1978

No exceptions having been tiled to the initial decision in this proceeding
and the Commission having determined not to review same notice is

hereby given that the initial decision became the decision of the

Commission on March 1 1978

By the Commission

SEAL S FRANCIS C HURNEY
Secretary
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET NO S17

TEXACO EXPORT INC

v

AMERICAN WEST AFRICAN FREIGHT CONFERENCE

February 2 1978

Application denied

INTTIAL DECISION OF JOHN E COGRAVE ADMINISTRATIVE
LAW 7UDGE

By this application the American West African Freight Conference
seeks to refund to Texas Export Inc456955as an overcharge on a

shipment of Lubricating Oil and Grease from Port Arthur Texas to

Conakry Republic of Guinea The shipment weighing2250258 Ibs and

measuring 53918 cubic feet was carried aboazd Delta Lines Del So
under a bill of lading dated December 20 1976 On January 14 1977
Delta colected 16504721 in aggregate freight chazges from Texas

Export under the ConfecencesEastbound Tariff No 15 FMC No 16
The rae applicable at the time was 10375WMThe rate sought to be

applied is a 15 discount from that rate

On August 4 1976 Texas Export telexed he Conference office

requesling a 15 discount from the rate on Lubricating Od and Grease in

Drums Pails and Cases from Port Arthur to Conakry The discounted
rate was to be applicable only to 2000 long ton shipments with a

minimum1000 long tons per vessel At a meeting on August 5 1976 the
Conference agreed to the rate subject to all other chazges in effect at the
time of shipment The effective date of the new rate waS to be established

upon the written acceptance of Texas Export On August 10 1976 Texas

Export telexed the Conference requesing that the Conakry Por Detention
Charge be waived on its shipmens of Oi and Grease On August 30
1976 Texas Export by telex accepted the discounted rate without

prejudice to further consideration of its reques to waive the Conakry

This Eccision became the Eaision ofthe Commission March 1 198
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Port Detention Charge Fhe Confecence took no action on the acceptance
pending decision on the waiver request On September 2 1976 at a

Conference meeting the request for waiver ofdetention charges was

denied and Texas Export wasnotified of the denial by letter on September
7 1976

Fmm this poinL on an administrative error in the Conference office

resulted in future correspondence from the Conference and the shipper
referring only to Lubricating Oil in Drums to Conakry No further

reference was made to shipments of Grease in Drums Pails and Cases

even though the Conference had agreed to apply the discount to Grease

as well as Lubricating Od TTils error was fuRher compounded when the

Conference filed an amendment to iCs Eastbound TariffCorrection No

1594 to Page 142A which was to effecYuate the discount agreed upon
the amendment itself was limited to Lubricating Oil in Drums to

Conakry and no mention was made of Grease Thus it would appear
that the error wasof the kind that would afford a basis for relief There

is hawever an insurmountable barrier to granting that relief

Section 18b3in authorizing the Commission to grant relief such as

requested here requires as a condiGon precedent to the grant That the

carrier by water in foreign commerce or cocrterence of such carriers has

prior to applying for authority to make efund fded anew tariff with

the Commission which sets forth the rate upon which svch refund or

waiver would be based The required filing has not been made here The

ast correction to be fded was the above mentioned No 1594

The eequiremenC that the iate upoa which the refund or waiver is to be

based musY be filed prior to making application is statutory and there is

no discretion to waive iL Oppenheimer nternational Corp v South

African Manne Corp 15FMC49 1971
Accordingly the appticafion is denied

S Joxrr E Cocanve
Administrative LawJudge

WASHINGONDC
February 2 1978
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FEDERAL MARITIME COMMISSION

DOCKET No 77 35

PUBLICATION OF INACTIVE TARIFFS BY CARRIERS IN FOREIGN
COMMERCE

Persons not actively carrying cargo or clearly committed to commence carrying cargo
between ports named in a published tariffat the rates stated therein arenot common

carriers by water within the meaning of Shipping Act section 18 b and PIl11 536 of
the Commission s Rules and their tariffs in such unserved trades are subject to
canceUation

Stanley O Sher John R Attanasio for Concordia Line

Edward Aptaker for Farrell Lines Inc
John Robert Ewers Paul J Kaller Bert I Weinstein Hearing

Counsel

REPORT AND ORDER

February 6 1978

By THE COMMISSION Richard J Daschbach Chairman Thomas F

Moakley Vice Chairman Karl E Bakke James V Day and
Clarence Morse Commissioners

This proceeding was commenced by an Order directing some 338
common carners by water in the foreign commerce of the United States

Respondents to show cause why 752 specified tariffs published by them
and maintained on fIle with the Commission should not be cancelled on

the grounds that said tariffs do not reflect an active bona fide offering of
common carner service

Fifty nine Respondents filed amendments expressly cancelling 170 of
the subject tariffs thereby mooting any need to inquire further into their
status 1 Another group of 246 Respondents either did not reply to the

Show Cause Order and its invitation to submit supporting affidavits of
fact and memoranda of law or consented to cancellation insofar as

another 484 tariffs were concerned 2 In light of these Respondents failure
to contest cancellation and failure to amend the subject tariffs for at least
18 months it is concluded that the tariffs in question do not describe an

I This group oftariffs and theircancellation dates are listed in Appendix A hereto
l Some carriers in this group did raise objections concerning other oftheir tariffs however
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active common carrier service and should be cancelled as contrary to

section 18 b of the Shipping Act 1916 and the Commission s tariff filing
regulations 46 C F R Part 536 Publication of Inactive Tariffs 17 SRR

471 472 1977 Sugar From Virgin Islands to United States 1 U S M C

695 699 700 1938 Intercoastal Schedules of Hammond Shipping Co

Ltd 1 U S S B 606 607 1936 Intercoastal Investigation 1935 1

U S S B 400 449 1935
A total of 40 Respondents opposed the cancellation of 68 different

tariffs some by filing a timely affidavit as required by the Commission s

Show Cause Order but most by submitting unsworn written communica
tions or tariff amendments 3 A Reply Memorandum was ftled by the

Commission s Bureau of Hearing Counsel and seven carriers responded
to that Memorandum 4 These submissions contain sufficient evidence of
common carrier activity or of oversights in the Show Cause Order to

warrant the continued publication of 29 of the subject tariffs by their

respective carriers s We turn now to those relatively few tariffs whose

status remains a matter ofcontroversy
Twelve Respondents filed brief unsworn statements asserting that

certain tariffs were indeed active 6 Their letters do not even suggest that

actual cargo carryings regularly scheduled voyages or ongoing cargo

solicitation were being provided No recent bills of lading sailing
schedules agency contracts trade advertisements or other evidence of
serious and continuing commercial activity were furnished Such a meager

response is insufficient to overcome the presumption that active common

carrier service has ceased which is created by Respondents failure to

amend the subject tariffs for the last two to eight years Accordingly the

tariffs of these twelve carriers will be cancelled
A P Moller Maersk Line Maersk asserts that trade to the Red Seal

1 Alcoa Steamship Company Baltic Shippilq Company Blue Star Line Ltd British MV Dram Buoy British

MlV Penda British MN Mary Ann Kate Britisb MJV Primavera Central Gulf Contramar Line Central
Gulf Lines Inc Compagnie Generale Maritime Campania Maritime Del NervioR S A Concordia Line

Constellation Line Dart Containerline Inc Deppe Line The East Asiatic Company Ltd Farrell Lines Inc

Hapaa Lloyd A G Thol las Harrison Ltd Hellenic Lines Ltd Japan Line Ltd Koninklijke NedUoyd
Konlnk1ijke Nedlloyd Nedlloyd Inc Konink1ijke Nedlloyd B V Klrkpride Shlpplni Co Ltd Lennard Cephas
Bernard W Robens JUloliua Rijeka Yuaoslavia JlIIoslavenska OCeaDlka Plovidba A P Moller Maersk Line

Maritime Company of the Philippines Marcella Shipping Company Ltd NavImex S A Orient Overseas Lines

Repnt Line Spanish North American Une Torm Unel Valocean Line VictorIa Line Sandl Construction

Shippina Co Inc

Dart Containerline Inc Hellenic Linel Ltd Farrell Lines Inc A P Moller Maersk Line Concordia Line
and Torm Lines The filina ofanswen was permitted by Ordor of tho Commission served October 21 1977

5 The tariffs oftho fol owina 22 carriers shall not be cancelled

Central Gulf Contramar Line FMC 2j Central Oulf Lines FMC 12 and FMC 14 i Compania Sud American De

Vapores S A FMC6 Concordia Line FMC20 Constellation Lino FMC22 Out Containerline Inc FMC

11 Deppe Une FMC32 and FMC33 The B t A iatic Company Ltd FMC7 Blne Star Line Ltd FMCS

Hapaa Llnyd AG FMC43 Tho I Hnrri on Ltd FMC 2 FMC 3 and FMClilapan Line Ltd FMC
9 luaoUIliaRijeka Yllluslata FMC39 luao laven ka Ocean ka F1otdba FMC IO MarcellaShippilll Company
Ltd FMCI Maritime Company of the FhilllppinFMC14 NavimS A FMCI FMC3 FMC4 Orient

Overseas Line FMC30 Spanish North American Une FMC I Torm Lines FMC23 and FMC 26 Valocean

Line FMC 2 and Victoria Line FMC I
Hellenic LinLtd FMC 3 FMC8 FMC9 FMC Il FMC12 and FMC 23 Leonard Cephas FMC I

Bernard W Robarts FMC I Koninklijke Nedlloyd FMC I Koninklijke Nedlloyd Nedlloyd Inc FMC Il

Koninidijke Nedlloyd B V FMC 19 and FMC 13 Kirkpride Shipping Co Ltd FMC I Briti h MlV Pram

Buoy FMC t British M V Fendo FMC3 British MV Mary Ann Kate FMC t2 British M V

Primavera FMC t and Sands Construction Shipp1na Co Inc FMC t
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Gulf or Aden and to India Pakistan and Ceylon is heavily one sided

inbound from the United States Such a situation might sufficiently
explain some 18 months of tariff inactivity by Maersk if Maersk had

actually been serving the inbound trades during the same period thereby
providing regular outbound cargo capacity Maersk admits however
that its vessels only pass through the Red Sea and come within

geographical proximity of India Pakistan and Ceylon This standing
in the wings arrangement cannot be considered a bona fide common

carrier service to the Near East ports listed in the subject tariffs

Accordingly Maersk s Tariff Nos FMC67 FMC68 and FMC69 will

be cancelled
Alcoa Steamship Company Inc Alcoa also admits that it does not

serve Haiti or the Netherlands Antilles but unlike Maersk it further
claims to be actively soliciting Haitian business through a long standing
relationship with a shipping agency in Port au Prince while maintaining
regular voyages to nearby Caribbean islands Alcoa did not present
evidence of recent cargo carryings or other factors which would demon

strate that the subject tariff represents a commercially realistic offer of

transportation service A tariff maintained solely for the purpose of

obtaining a competitive edge over carriers who have not fIled tariffs in a

given tradeby avoiding the 30 days notice or FMC Special Permission

requirements of Shipping Act section 18 b prior to entering atradeis a

paper tariff Paper tariffs do not contain rates which are commercially
attractive to ordinary shippers but do allow the carrier to quickly reduce
rates whenever a large enough shipment is tendered to make avessel call

profitable The Commission does not permit the filing of such tariffs
because they are essentially misleading to the shipping public potentially
unfair to smaller shippers and carriers attempting to maintain regular
schedules in the trade encourage misunderstandings and sharp practices
if not actual malpractices and impose an unnecessary administrative

burden upon the Commission s staff Accordingly Alcoa s Tariff No
FMC15 will be cancelled

Baltic Shipping Company Baltic Torm Lines Farrell Lines Inc
Concordia Line Hapag Lloyd AG Hapag Compagnie Generale Mari

time French Line and Compania Maritima Del Nervion S A Nervion
Line present essentially the same arguments as Maersk and Alcoa They
wish to retain tariffs to areas not now receiving vessel service in order to

facilitate prompt entry into trades geographically related to those in which

they do offer regular voyages In each instance actual common carrier

service is in fact conditioned upon the appearance of sufficient quantities
of cargo to make a special vessel call worthwhile The Commission will

therefore cancel Baltic s Tariff No FMC3 Farrell Line s Tariff Nos

FMC 27 FMC 31 and FMC 32 Torm Lines Tariff Nos FMC 27

FMC34 and FMC 35 Concordia Lines Tariff Nos FMC I FMC 12

and FMC14 Hapag s TariffNo FMC I02 French Line s TariffNo

FMC16 and Nervion Line s Tariff Nos FMC6FMC7 and FMC8
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Maritime Company of the Philippines MCP opposed the cancellation
of its tariffs from Hawaii and Puerto Rico to the Far East because

pending sugar mill movements make them potentially active despite
the absence of vessel calls at Hawaii and Puerto Rico in recent years
Without further information establishing that the pending sugar move

ments are reasonably imminent and likely to result in actual vessel calls

at the rates stated in MCP s tariffs MCP Tariff Nos FMC6and FMC
10 must also be deemed paper tariffs subject to cancellation for not

reflecting abona fide common carrier service
Farrell and Concordia further argue that because the Shipping Act

1916 does not require a carrier to maintain service with a prescribed
regularity the Commission may not prohibit carriers from publishing
tariffs which provide for vessel calls on a by inducement basis This
proposition is untenable Shipping Act section 18 b applies only to

common carriers by water and the Commission has held that carriers who
serve a trade by inducement only are not common carriers by water

for the purpose ofpublishing a tariff covering that trade 7 Ithas in effect
defined common carriage for tariff tiling purposes as commercial activity
which demonstrates a clear intention to move cargo under the proffered
tariff within a commercially reasonable period of time subsequent to

filing It is unnecessary to find that Respondents have actually refused
cargoes tendered for carriage at their published tariff rates as occurred in
Ghezzi Trucking Inc I3 F M C 253 1970 and Intercoastal Charters 2

U S M C 154 1939 8 It is enough that there has been an extended
period within which no common carrier service has been provided to the

subject trades
Concordia also claims that the instant proceeding is unfair because it

challenges the legitimacy ofonly those tariffs which have not recently
been amended and does not include I tariffs which have been so

amended but are nonetheless inactive or 2 tariffs which list ranges

clofports served without noting that the publishing carrier customarily
withholds vessel calls from one or more ports within the specified range

The Commission is not favoring form mere tariff amendment over

substance carrier inactivity Suffice it to say the present method of

proceeding was chosen for the sake of administrative convenience as a

rational first step dictated by the difficulty of gathering current and

detailed operating data on the almost 1 000 different common carriers by
water operating under FMC tariffs When carrier inactivity is in fact

established appropriate action will be taken without regard to the length
of time which has elapsed between tariff amendments See discussion of

7 Cases cited above Respondents attempt to distinpish three oflbeat decisions on the around that they dealtwith
domestic offshore rather than forelan commerce but this distinction iswithqut prescnt sianlficance The fact that 30

days notice must be lIiven before section 2 tariffs may be cancelled is not relied upon therein and there is no

substantive difference between therequirements ofIntercoastal Shippina Act llection 2 and Shippina Actsection 18b

concerninJ common carrier status
8 Both Ghezzi and Intercoastal Charters do however reflect the JOvemina principle that tarim may not hokf OUt

services which are not routinely perfonned by the carrier
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Trans Globe Shipping in Publication of Inactive Tariffs supra at 472
Moreover the Commission s revisions to its foreign commerce tarifffiling
regulations General Order 13 42 F R 59265 which take effect January
1 1979 will curb the practice of calling at individual ports within a stated
range of ports on a by inducement only basis 9 42 F R 59269 46
CF R 536 5 aX4Xi This practice has never been permitted in domestic
offshore commerce under 46 C F R 5315 a c

THEREFORE IT IS ORDERED That the designated tariffs of the
Respondent carriers listed in Appendix B 10 hereto are cancelled
effective immediately Provided however that this cancellation is without
prejudice to said carriers filing new tariffs covering the suliect trades at
such time as they actually commence common carrier service in those
trades

By the Commission

SEAL S FRANCIS C HURNEY

Secretary

9 These regulations were first adopted in October 1975 40 F R 4n70 but were stayed pending disposition of
reconsideration petitions Newly effective section 536 5 a 4 does not however preclude a carrier from placing
commercially reasonable restrictions upon its service to aport within agiven range provided that the restriction is

specifically stated in its tariff See subsection 4Xii thereof
10 AppendixA B not included
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SPECIAL DocKET No 530

EME NORLETT AB

v

SEA L AND SERVICE INC

NOTICE OF ADOPfION OF INITIAL DECISION AND ORDER

PERMITTING WAIVER OF CHARGES

February 1 1978

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the

Commission on February 1 1978
It is Ordered That applicant is authorized to waive collection of

150 00 of the charges previously assessed EME Norlett AB

It is further Ordered That applicant shall publish promptly in its
appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket 530 that effective February 11 1977 for purposes of
refund or waiver of freight charges on any shipments which may have been shipped
during the period from February II 1977 through March 13 1977 the rate on

Equipment Garden Care Supplies Outdoor Power in House House containers mini
mum 10 WT per container is 179 00W subject to all applicable rules regulations terms

and conditions of said rate and this tariff

It is further Ordered That waiver of the charges shall be effectuated
within 30 days of service of this notice and applicant shall within five
days thereafter notify the Commission of the date and manner of

effectuating the waiver

By the Commission

SEAL 8 FRANCIS C HURNEY
Secretary
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SPECIAL DOCKET No 530

EME NORLETT AB

v

SEA LAND SERVICE INC

Adopted February 978

Application granted

INITIAL DECISION OF THOMAS W REILLY

ADMINISTRATIVE LAW JUDGE

Pursuant to section 18 b 3 2 of the Shipping Act 1916 as amended by
P L 90298 and Rule 92 of the Commission s Ru1es of Practice and

Procedure 46 CFR 502 92 Sea Land Service Inc Sea Land or

Applicant has applied for permission to waive collection of a portion of

the freight charges on a shipment of garden equipment riding mowers

that moved from Houston Texas to Stockholm Sweden under a Sea

Land bill of lading dated February 24 1977 The application was filed

August 1 1977
The subject shipment moved under Sea Land Tariff 162A FMC137

2nd revised page 59 effective February 11 1977 under the rate for

Equipment Garden Care Supplies Outdoor Power viz Mowers Riding
Mowers in House House containers minimum lOWT per container

Item 2015 The aggregate weight of the shipment was 21 896 pounds
The rate applicable at time of shipment as 194 W per 2 240 lbs in

house to house containers with a minimum of 10 WT per container The

rate sought to be applied is 179 W in same containers and with same

minimum per Sea Land Tariff 162A FMC 137 3rd revised page 59

effective March 14 1977 Item 2015

Aggregate freight charges payable pursuant to the rate applicable at

time of shipment amounted to 1 948 21 including wharfage Aggregate
freight charges at the rate sought to be applied would be 1 798 21

including wharfage The difference sought to be waived is 150 The

I This decision became the decision of the Commission February I 1978

246 V S C 817 as amended
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j

Applicant is aware of one other shipment of the same commodity which

moved via Sea Land during the same period of time at the rates involved

in this shipment That other shipment is the subject of aseparate Special
Docket proceeding Special Docket No 529 which was tiled simultane

ously with this one

Sea Land offers the following as grounds for granting the application
MrF E Hague Traffic Manaller for XM World Trade Inc allents for the consipor

corresponded with Mr R Van Dijk of SeaLand s Atlantic Pricinll in New Orleans by
letter dated Alllust 31 1976 conceminll the publication of a rate on prden tractors and

attachments By letter dated September IS 1976 Mr Van Dijk confirmed to Mr Hague
of Sea Land s intention to publish a rate of 179 00 WIT minimum 10 WITper container

on Garden Tractors and attachments not subject to September 23 1976 General Rate

Increase of 8 11 in Sea Land Tariff 162A FMC137

A Publication Request as properly prepared by Atlantic Pricinll in New Orleans and

sent to Sea Land s Tariff Publication Departtnent on September 14 1976 requestiDll the

confirmed rate of 179 00 WIT to be published Upon receipt of the Publication Request
Tariff Publications made telellraphic filinll to the FMC on September 22 1976 to publish
the confirmed rate Publication appeared on 1st Revised PalIe 59 ofSea Land Tariff 162

A FMC137 item 2015

Sea Land s Atlantic Pricing in New Orleans prepared a Publication Request dated

January 18 1977 to update various palles in Sea Land Tariff 162A to include the

September 23 1976 G R I Included in this Publication Request was 1st Revised Pap
59 Unfortunately due to a clerical error SeaLand tacked Oil the 8 1 GRto the

179 00 rate which was flagaed from the G R I IId increased the rate in item 2015 to

194 00 on 2nd Revised PlllIe 49 effective FeblUlllY 11 1917

When Sea Land became aware of this error Atlantic PriciIJlI in New Orleans sent a

Publication Request to Tariff Publicatiolls requestinll to reinstate the 79 00 rate The

179 00 rate was reinstated on 3rd Revised Palle 59 effective March 14 1977 Meantime

the shipment involved herein had moved on FeblUlllY 24 1977 and was assessed the

then applicable rate of 194 00 WIT Payment was made on the basis of the 179 00

rate by Complainant

Section 18b 3 of the Shipping Act 1916 46 use 817 as amended by
Public Law 90298 and Rule 92 a Special DQcket Applications RUles
ofPractice and Procedure 46 CFR502 92a set forth the applicable law
and regulation The pertinent portion of t 18b 3 provides that

The Commission may in its discretion and for 1I00dcauseshow permit a commQn

carrier by water in foreign commerce to refund a portion of freight charles collected

from a shipper or waive the collection of a portion of the charses from a shipper where

it appears that there is an error in a tariff of a cleric1 or administrative lIatare or an

error due to an inadvertence in failinll to tile a new tariff and that such refund or waiver

will not result in discrimination amonll shippers Provided further That tbe common

carrier has prior to applyinll to make refund tiled a new taniff with the

Commission which sets forth the rate on which such refund or waiver would be based
and Application for refund or wivermust be filed with the CQmmission within

180 days from the date of shipment 3

The clerical and administrative error recited in the subject application is
of the type within the intended scope of coverage of section 18b 3 of

For other proviaioDs and requirements Ice I 18b 3 and t 502 92 of the Commisaion s Rules of Practice an

Procedu46 CPR l02 92 0 c
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the Act and section 502 92 of the Commission s Rules of Practice and

Procedure
Therefore upon consideration of the documents presented by the

Applicant it is found that

lThere was an error in a tariff of aclerical or administrative nature

resulting in the inadvertent failure to file the correct special rate for

shipments of the subject commodity without the general rate increase

as had been promised the shipper
2 Such a waiver of collection of a portion of the freight charges will

not result in discrimination among shippers
3 Prior to applying for authority to waive collection ofa portion of the

freight charges Sea Land filed a new tariff which set forth the rate on

which such waiver would be based
4 The application as f1led within 180 days from the date of the subject

shipment
Accordingly permission is granted to Sea Land Service Inc to waive

collection ofa portion of the freight charges specifically the amount of

150 An appropriate notice will be published in Sea Land s tariff

S THOMAS W REILLY

Administrative Law Judge
WASHINGTON D C

January 6 1978
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SPECIAL DoCKET No S33

CATHOLIC RELIEF SERVICE

v

PACIFIC WESTBOUND CoNFERENCB

1

NOTICE OF ADOPIION OF INITIAL DECISION AND ORDER
PERMI1TING WAIVER OF CHARGES

February 8 1978

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review SlUlle

notice is hereby given that the initial decision became the decision of the
Commission on February 8 1978

IT IS ORDERED That applicant is authorized to waive collection of

5 018 89 of the charges previously assessed Catholic Relief Service

IT IS FURTHER ORDERED That applicant shall publish promptly in

its appropriate tariff the followinll notice
Notice is hereby given as required by the decision of the Federal Maritime

Commission in Special Docket 533 that effective February I 1977 for purposes of

refund or waiver of freiaht charges on any shipments which may have been shipped
durina the period from February I 1977 through February 15 1977 the Group 4 rate on

Medicinal and Pharmaceutical Products N O S Donated for Relief or Charity
Ordinary Stowage is 133 00subject to all applicable rules regulations terms and
conditions of said rates and this tariff

IT IS FURTHER ORDERED That waiver of the charges shall be

effectuated within 30 days of service of this notice and applicant shall
within five days thereafter notify the Commission of the date and manner

ofeffectuating the waiver
By the ComInission

i

SEAL S FRANCIS C HURNEY
Secretary
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 533

CATHOLIC RELIEF SERVICE

v

PACIFIC WESTBOUND CONFERENCE

Adopted February 8 1978

Application granted

INITIAL DECISION OF THOMAS W REILLY
ADMINISTRATIVE LAW JUDGE

Pursuant to section 18b 32 of the Shipping Act 1916 as amended by
P L 90298 and Rule 92 of the Commission s Ru1es of Practice and
Procedure 46 CFR 502 92 the Pacific Westbound Conference Confer
ence or the Applicant has applied with the concurrence of Sea Land
Service Inc Sea Land and the Catholic Relief Service shipper for
permission to waive collection of a portion of the freight charges on a

shipment ofmedicinal and pharmaceutical products that moved from New
York N Y to Keelung Taiwan via rail from Kearny N J to Oakland
California then via ocean carrier to Taiwan joint rail water intermodal
service The bill of lading was dated February 10 3 1977 and the
application was fIled August 5 1977

The subject shipment moved under Pacific Westbound Conference
westbound intermodal TariffNo 8 ICC No 1 FMC No 15 original
page 475 effective February 1 1977 under the rate for Medicinal
Pharmaceutical Products Group 4 ports item No 540 0000 00 The
shipment measured 35595 cubic meters The rate applicable at time of
shipment was 274 per cubic meter greatest ofW M The rate sought to
be applied is 133 per cubic meter plus 8 CFS Origin Freight Station
Container Stuffing charge pursuant to Pacific Westbound Conference
westbound intermodal Tariff No 8 ICC No 1 FMC No 15 revised

I This decision became the decision of the Commission February 8 1978
246 VS C 817 as amended

The application gives February 18 as the date of shipment but the billof lading shows February 10 This latteris
consistent witb the narrative portion which states the shipment was received at the rail origin Sea Land on February
7 1977
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page 485 effective February 16 1977 under the rate for Medicinal
Phannaceutical ProductsN D S Donated for Relief or Charity Ordi

nary Stowage Group 4 ports item no 541 8000 00
Aggregate freight charges payable pursuant to the rate applicable at

time of shipment amounted to 10 037 79 Aggregate freiaht charges at

the rate sought to be applied amount to 5 018 90 The difference sought
to be waived is 5 018 89 4 The Applicant is not aware of any other
shipment of the same commodity which moved via Sea Land or any other
Conference carrier during the same time period at the rates involved in
this shipment

The Pacific Westbound Conference offers the following grounds for
granting the application

A When the Pacific Westbound Conference was provided with intermodal authority
in their Basic Agreement 57 it was the intent of the Conference to publish the Far East
Conference all water rates less the 3 00 dollars per revenue ton calO administrative

challle for shipper loaded container caIO CY origin calo See Exhibits H and 11
page 5 and further on 1 2 PllIIe 6 where individual carriers did have independent II1tes

in their intermodal tariffs on certain commodities and desired to retain the independent
rate in the new Conference tariff each carner was to submit a list of those rates and
tariff items on the independent publications which was to be retained See Exhibit H

B Relief or charity shipments were not on any special independent actions however
in the Far East Conference Freiaht TariffNo 27 Paie 363 See Exhibits A A I and A
2 does provide for Tariff Items 541 8000 00 and 541 8oo 03which would cover
the involved shipment covered by FIB 901

839134 C Based on the belief that there would be nodrastic increase in ocean
freight charges when thePacific Westbound Conference Tariff8superceded Sea Land
West bound Intermodal Tariff 234 on February I1977 the shipper tendered the
involved shipment to Sea Land Service and was received at the rail oriain raiJ freight station

on February 7 1977 When the papers involving the shipment were to be rated it
was discovered ocean freightI I1tes were not available to Taiwan under items 541 800000

or 541 8000 03 on original palle 485 of Pacific Westbound Conference
Westbound Intermodal Tariff 8See Exhibit

B D Refer Exbibit C R C Palmros teletype messalle 1040of February IS1977
to Oakland M RCook outlininll theapparent oversight and requestinllthat the both
items be added to theConference Intermodal Tariff at the earliest possible
time NOTE In the message there isan error on the referenced Item numbers ie 541
8003 should have been 541 8000

30 E The Pacific Westbound Conference Westbound Intermodal Tariff8corrected
the error in both tariff items by publishinll the metric scale of rates 3 00 per revenUll
ton under the Far East Conference all water structure See Exhibit Dalso comparison
of FEe rate Exhibits A throullh A 2 and Dwill indicate the Pacific Westbound
publication met the all water levels The publication was published onshort notice with an
issue dateofFebruary IS1977 and aneffective dateof February 17

1977 Section18 b 3of the Shipping Act 1916 46 USC 817 as amended
by Public Law90 298 and Rule 92 a Special Docket Applications
RulesofPractice and Procedure 46CFR 502 92 aset forth the applicable
law and regulation The pertinent portion of fi 18b 3 provides

thatThe applioation states 018 90 however deductinl the roquelled new total charles of 5 018 90 from

the oriainally biUed 10 03779 leavesabalance of 01 89aneaJJaibJe difference due to roundiltJ oft several
decimal

places 20 F

MC
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The Commission may in its discretion and for good cause shown permit a

common carrier by water in foreign commerce to refund a portion of freight charges
collected from a shipper or waive the collection of a portion of the charges from a

shipper where it appears that there is an error in a tariff of a clerical or administrative
nature or an error due to an inadvertence in failing to file a new tariff and that such
refund or waiver will not result in discrimination among shippers Provided further That
the common carrier has prior to applying to make refund filed a new tariffwith the

Commission which sets forth the rate on which such refund or waiver would be
based and Application for refund or waiver must be filed with the Commission
within 180 days from the date of shipment 5

The clerical and administrative error recited in the suliect application is
of the type within the intended scope of coverage of section 18b 3 of
the Act and section 502 92 of the Commission s Rules of Practice and
Procedure

Therefore upon consideration of the documents presented by the
Applicant it is found that

1 There was an error in a tariff of a clerical or administrative nature

resulting in the inadvertent failure to carry forward in the tariff filings the

special rate for relief or charity shipments from the Sea Land Westbound
Intermodal Tariff and the original Far East Conference tariff to the new
Pacific Westbound Conference tariff as had been intended by Sea Land
and the Conference and as promised to the shipper

2 Such a waiver of collection of aportion of the freight charges will
not result in discrimination among shippers

3 Prior to applying for authority to waive collection ofa portion ofthe

freight charges the Pacific Westbound Conference filed a new tariff
which set forth the rate on which such waiver would be based

4 The application was filed within 180 days from the date ofthe subject
shipment

Accordingly permission is granted to the Pacific Westbound Confer
ence and Sea Land to waive collection of a portion of the freight
charges specifically the amount of 5 018 89 An appropriate notice will
be published in the Pacific Westbound Conference tariff

S THOMAS W REILLY
Administrative Law Judge

WASHINGTON D C

January 11 1978

S For other provisions and requirements see fi 18b 3 and 502 92 of the Commission s Rules of Practice and
Procedure 46CFR 502 92 0 c

20 F M C
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SPECIAL DoCKET No 529

S C SORENSEN

v

SEA LAND SERVICE INC

NOTICE OF ADOPfION OF INITIAL DECISION AND ORDER
PERMITIING WAIVER OF CHARGES

February 8 1978

No exceptions having been taken to the initial decision in this

proceeding and the Commission haying determined not to review same

notice is hereby given that the initial decision became the decision of the

Commission on February 8 1978
It is Ordered That applicant is authorized to waive collection of

300 00 of the charges previously assessed S C Sorensen

It is further Ordered That applicant shall publish promptly in its

appropriate tariff the following notice
Notice is hereby given as required by the decision of the Federal Maritime

Commission in Special Docket 529 that effective February ll 1977 for purposes of

refund or waiver of freight cha18es on any shipments which may have been shipped
during the period from February 11 1977 through March 13 1977 the rate on

Equipment Garden Care SuppliesOutdoor Power in House House containers mini

mum 10 WT per container is 179 00W subject to all applicable rules regulations terms

and conditions of said rate and this tariff

It is further Ordered That waiver of the charges shall be effectuated
within 30 days of service of this notice and applicant shall within five

days thereafter notify the Commission of the date and manner of

effectuating the waiver
By the Commission

SEAL S FRANCIS C HURNEY

Secretary

446 20 F M C
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SPECIAL DoCKET No 529

S C SORENSEN

v

SEA LAND SERVICE INC

Ad9pted February 8 1978

Application granted

INITIAL DECISION 1 OF JOHN E COGRAVE ADMINISTRATIVE
LAW JUDGE

Pursuant to section 18b 3 2 of the Shipping Act 1916 as amended by
P L90298 and Rule 92 of the Commission s Rules of Practice and
Procedure 46 CFR 502 92 Sea Land Service Inc Sea Land or

Applicant has applied for permission to waive collection ofa portion of
the freight charges on two shipments ofgarden equipment that moved
from Houston Texas to Aarus Denmark under two Sea Land bills of

lading dated February 24 1977 The application was fIled August I 1977
The subject shipments moved under Sea Land Tariff 162A FMC137

2nd revised page 59 effective February II 1977 under the rate for

Equipment Garden Care Supplies Outdoor Power viz Mowers Riding
Mowers in HouselHouse containers minimum 10WT per container
Item 2015 The aggregate weight of the shipments was 43 316 pounds

The rate applicable at time of shipment was 194 W per 2 240 Ibs in
house to house containers with a minimum of 10 WT per container The
rate sought to be applied is 179 W in same containers and with same

minimum per Sea Land Tariff 162A FMC 137 3rd revised page 59
effective March 14 1977 Item 2015

Aggregate freight charges payable pursuant to the rate applicable at

time of shipment amounted to 3 596 24 including wharfage Aggregate
freight charges at the rate sought to be applied would be 3 896 24

including wharfage The difference sought to be waived is 300 The

Applicant is aware of one other shipment of the same commodity which

I This decision became the decision of the Commission February 8 1978

246 U S C 817 as amended

20 F M C 447
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moved via Sea Land during the same period of time at the rates involved
in this shipment That other shipment is the subject of a separate Special
Docket proceeding Special Docket No 530 which was filed simultane
ously with this one

Sea Land offers the following as grounds for granting the application
Mr F E Hague Traffic Manaaer for XM World Trade Inc agents for the

consignor corresponded with Mr R Van Dijk of Sea Land s Atlantic Pricing in New
Orleans by letter dated August 31 1976 concerning the publication of a rate on garden
tractors and attachments By letter dated September 15 1976 Mr Van Dijk confmned
to Mr Haaue of Sea Land s intention to publish a rate of 179 00 WIT minimum 10 WI
T per container on Garden Tractors and attachments not subject to September 23 1976
General Rate Increase of 8 in Sea Land Tariff 162A FMC137

A Publication Request was properly prepared by Atlantic Pricing in New Orleans and
sent to Sea Land s Tariff Publication Department on September 14 1976 requesting the

confUlled rate of 179 00 WIT to be published Upon receipt of the Publication Request
Tariff Publications made telegraphic filing to the FMC on September 22 1976 to publish
the confirmed rate Publication appeared on 1st Revised Palle 59 of Sea Land Tariff 162
A FMC137 item 2015

Sea Land s Atlantic Pricill8 in New Orleans prepared a Publication Request dated
January 18 1977 to update various pages in Sea Land Tariff 162A to include the
September 23 1976 G RI Included in this Publication Request was 1st Revised Page
59 Unfortunately due to a clerical error Sea Land tacked on the 8 G R I to the

179 00 rate which was flaaged from the G R I and increased the rate in item 2015 to
194 00 on 2nd Revised Page 49 effective February 11 1977
When Sea Land became aware of this error Atlantic Pricing in New Orleans sent a

Publication Request to Tariff Publications requesting to reinstate the 179 00 rate The
179 00 rate was reinstated on300 Revised Page 59 effective March 14 1977 Meantime

the shipment involved herein had moved on February 24 1977 and was assessed the
then applicable rate of 194 00 WIT Payment was made on the basis of the 179 00
rate by Complainant

Section 18b 3 ofthe Shipping Act 1916 46 USC 817 as amended by
Public Law 90298 and Rule 92 a Special Docket Applications Rules
ofPractice and Procedure 46 CPR 502 92a set forth the applicable law
and regulation The pertinent portion offi 18b 3 provides that

The Commission may in its discretion and for lIood cause shown permit a

common carrier by water in foreign commer to refund a portion of freight charges
collected from a shipper or waive the collection of a portion of the charlles from a

shipper where it appears that there is an error in a tariffof a clerical or administrative
nature or an error due to an inadvertence in failing to file a new tariff and that such
refund or waiver win not result in discrimination among shippers Provided further That
the common carrier has prior to applying to make refund filed a neW tariffwith the

Commission Which sets forth the rate on whiCh SUCh refund or waiver would be
based and Application for refund or waiver must be filed with the Commission
within 180 days from the date of shipment J

The clerical and administrative error recited in the subject application is
of the type within the intended scope of coverage of section 18 b 3 of
the Act and section 502 92 of the Commission s Rules of Practice and
Procedure

J For other provisions and requirements HeI 18b 3 and f 502 92 of rho Commission s Rules of Practice and
Procedure 46 CPR S02 92 a c

20 F M C
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Therefore upon consideration of the documents presented by the

Applicant it is found that
1 There was an error in a tariff ofa clerical or administrative nature

resulting in the inadvertent failure to file the correct special rate for

shipments of the subject commodity without the general rate increase
as had been promised the shipper

2 Such a waiver of collection of a portion of the freight charges will
not result in discrimination among shippers

3 Prior to applying for authority to waive collection ofaportion of the

freight charges Sea Land fIled a new tariff which set forth the rate on

which such waiver would be based
4 The application was filed within 180 days from the date ofthe subject

shipments
Accordingly permission is grated to Sea Land Service Inc to waive

collection of a portion of the freight charges specifically the amount of
300 An appropriate notice will be published in Sea Land s tariff

S JOHN E COGRAVE
Administrative Law Judge

WASHINGTON D C

January 111978

20 F M C
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SFECIAL DOCKET NO SZS

IUILLARD ALPHA LIQUOR CO

V

SEALAND SERVICE INC

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER

PERMITTING WAIVER OF CHARCiES

February 8 1978

No exceptions having been taken to the initial decision in this
proceeding and the Commission having determined not to review the

same notice is hereby given that the initial decision became the decision
ofthe Commission on February 8 1978

IT IS OADERED That applicant is authorized to watve collecuon ot

20360 of the charges previously assessed Juillard Alpha Liquor Co

IT IS FURTHER ORIIERED That applicant shall publish promptly in

its appropriate tariff the following notice
Notice ia hereby given as roquired by the dacision in Special Docket 528 that

effective February 1 1977 For purposes of rotYnd or waiver Of freight chargea on any
shipmenta which may have 6een ehipped during the period from February 1 1977

through May 1 1977 the droup 1 rate on Liquors and Spirita in cartons orcases in
containera movina pier to houso or house to houae is 134OOW subject to all applicable
rules rogulations terms and wnditiona of said rate and this lariff

IT IS FURTHER RDERED That waiver of the charges will be
effectuated within 3Q days of service of this notice and applicant sha11
within five days thereafter notify the Commission of the date and manner

ofeffectuating the waiver
By the Commisaion

SEAL S FRANCIS C HURNEY
Secretary

450 20FMC
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SPECIAL DOCKET NO SZS

JUILLARD ALPHA LIQUOR CO

V

SEALAND SERVICE INC

Adopred February 8 1978

Application granted

INITIAL DECISION OF JOIIN E COGRAVE ADMINISTRATIVE
LAW JUDGE

SeaLand has requested pecmission to waive a portion of the freight
charges on one shipment of Gquor from Leghorn Italy to Oakland
Califomia The shipment weighing 22432 lbs moved under bill of lading
dated Febivary I1 1977 The cate applicable at the time of shipment was

15400 per 1000 kilos The rate soughtto be applied is 13400per 1000
kilos

In attempting to provide foraSpecial Rate on tariff item0050 a

rough draft of 26th Revised page 93 was prepazed3This draft was

made by penciled or penned notations on the existing tariff page
Unfortunately the penmanship of the revisor left something to be desired
and the intended house to house rate was transcribed as house to

pier The error was discovered on May 2 1977 and the rate of 13400
was republished to apply to house to house shipments Freight chazges
underthe 15400rate would have been1623J1 Freigh charges under
the 134tate would have been142011Permission to waive 20360 is
granted

Section 18bx3of the Shipping Act 1916 46 USC 817 as amended by
PubGc Law90298 and Rule 6b Special Docket Applications Rules of
Practice and Prceedure 46CFR 50292aset foRh the applicable law
and regulation 1he pertinent portion of 18b3provides that

TNe decisioo became the dccision of ihe Commission Febrvary 6 t9B

Liquon anA SoVLandServim Inc Frtight TanH No 205 ICC No 7FAfC No 7
A copy oLAe rougM1 dnR wuaRached m the appGwtion
Freight cM1ugo wem computM cpplicable mm 10180 t I31 136773 3399Aend4ny 16337I Rate

sougA I0180 al U1 136012 3569handling IQQ00 the diRerewe being 5203607lvouyh arihmtical ertor

the pplicazion aought m wuve31350Theertor wu cortected by1ner damd Demmber S 197
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SPECIAL DocKET No 536

THE A W FENTON CO

v

EUROPE CANADA LAKES LINE

NOTICE OF ADOPrION OF INITIAL DECISION

March 29 1978

No exceptions having been filed to the initial decision in this proceedingand the Commission having determined not to review same notice is
hereby given that the initial decision became the decision of the
Commission on March 29 1978

It is ordered that applicant shall refund charges publish the appropriatenotice in its tariff and notify the Commission of its action as required bythe ordering paragraphs of the initial decision
By the Commission

SEAL S FRANCIS C HURNEY
Secretary
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FEDERAL MARITIME COMMISSION

SPECIAL DocKET No 536

THE A W FENTON CO

v

EUROPE CANADA LAKES LINE

February 27 1978

Application for permission to refund a portion of freight charges granted
Carrier found through inadvertence to have failed to file a new tariff in time to assess

a lower rate on a movement of fork lift trucks from Hamburg Germany to
Cleveland Ohio

Application as clarified and supplemented by additional supporting information found
to qualify for the relief requested under section 18 b 3 as lIDIended by P L 9G
WL

INITIAL DECISION OF NORMAND KLINE ADMINISTRATIVE
LAW JUDGE 1

This proceeding was commenced by an application filed by Europe
Canada Lakes line ECLL 2 pursuant to section 18b 3 of the Shipping
Act 1916 the Act 46 D S C 817b 3 as amended by PL90298 and
Rule 92 a of the Commission s Rules of Practice and Procedure 46 CPR
502 92a In its application ffied August 4 19773 the date it was received
by the Commission s Office of the Secretary ECLL stated that it wished
to waive collection of a portion of freight charges payable by the
consignee Fenton on a shipment of Forklifts which were transported
under a bill of lading dated June 18 1977 from Hamburg Germany to
Cleveland Ohio

I

This application further stated that the shipment was rated at 63 50

per 1000 koso but that the rate applicable at the time of shipment was

76 50 per 1000 kos as provided by t tariff in effect 4 Hence ECLL

I This decision became the decision of the Commission March 29 1978
2 EeLL is the name of the carrier operated by Ernst Russ located in Hambura Oennany The application was

tiled by Jts aeneraJ qent Ernst RUJl4North America Inc Although the documentation frequently refers to Ernst
RussHambuII to avoid confusion I have used the term EeLL instead of Ernst RussHambura

BeLL bad filed an earlier application which was returned because it was not filed by an attorney or F M C

practitioner See ctterdated January 17 1978 addressed to me by Werner B Scholtz counsel for BeLL
See BCLL Tariff No 2Continent FMC 10 original paae 78 and 1st rev page59 effective May 6 1977

454 20 F M C
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wished to waive the excess portion of freight which would have been
assessed at the higher rate This portion amounted to 449 80

The application as submitted appeared to be deficient in several

respects It did not furnish supporting documentation such as a copy of
the bill of lading paid freight bills pertinent tariff pages etc required by
paragraph 4 of the Commission s prescribed form As authorized by
Rule 92 c 46 CFR 502 92 c I notified counsel for ECLL of the
deficiencies and advised him to furnish the missing documentation See
letter dated December 21 1977 The missing information was furnished
by letter of January 17 1978 together with additional information
regarding other deficiencies in the application The application as

supplemented by the information furnished at my direction establishes
the following situation

On June 16 1977 ECLL sent telex instructions to its wholly owned
subsidiary and general agent Ernst Russ North America Inc ERNA
directing ERNA to file a tariff amendment with the Commission to
become effective on June 16 1977 This tariff amendment would have
published a special rate on Trucks Fork Lift HamburgOeveland in
the amount of 63 50 W M plus half H L extras However the
amendment was not filed because the clerk in charge of the telex machine
misplaced the telex from ECLL in Hamburg When the agent did not
confirm the filing with ECLL in Hamburg by telex as was customary
ECLL in Hamburg sent another telex on June 21 1977 inquiring as to
the status of the filing The agent ERNA then discovered that a mistake
had been made and on the same day June 21 1977 filed the tariff
amendment s However the vessel carrying the fork lift trucks had sailed
in the meantime Since on the date of shipment the original tariff rate
was still in effect ERNA notified ECLL in Hamburg that the original
higher rate had to be charged the American consignee as required by
section 18b 3 of the Act ECLL through ERNA thereupon issued a

manifest corrector and the additional freight was collected Thereafter
ECLL filed its applications the first returned the second received as

mentioned above Although the situation called for a refund of a portion
of the total freight collected the second application which initiated this
proceeding mistakenly requested a waiver Counsel for ECLL advised
me orally and by letter that the application was intended to request a

refund but was typed mistakenly See letter of Werner E Scholtz
addressed to me dated January 17 1978 Iam therefore considering the

application as one for refund rather than waiver 6

Although the application as supplemented by the additional informa
tion appeared to qualify under applicable law a further deficiency

5 See EeLL Tariff No 2Continent FMC 10 2nd revised page 59 effective June 21 1977
6 A clarification of a pleading which commences aproceeding has been held to relate back to the time of the

original filing of the pleading especially where the pleading erred only in the type of relief requested See
Heterbchemical Corp v PorI Line Ltd 12 SRR 223 1971 ehr Sahesen Ltd v West Michigan Dock Market

Corp 9 SRR 11541968 12 F M C 135 141 1966

20 F M C
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appeared which rendered it impossible to verify the validity of the figures
showing freight actually collected and that which ECLL wished to retain
Consequently it was impossible to determine the validity of the amount
of refund 449 80 which ECLL desired to make to the consignee
Fenton The problem arose because the manifest corrector the
document used by ECLL to recompute freight owed failed to include the
figure showing what the shipment measured Without such figure the
data on the manifest corrector showing weight in kilos and the
applicable rates could not be used to substantiate the amounts of freight
which ECLL claimed to have collected I telephoned a representative of
ERNA requesting clarification and confirmed the request by letter See
letter to Werner Scholtz Esq ATTN Mr William L MacKay January
26 1978 The deficiency was corrected to show that the shipment
measured 34 6 cubic meters and was rateon a measurement basis See
letter to me frm William L MacKay dated January 31 1978 7 A copy
ofthe original bill of lading dated June 18 1917 showing the computation
of freight on a measurement basis was submitted to confirm this fact8

DISCUSSION AND CONCLUSIONS

The question to be decided in this case is simply whether the
application for refund establishes that the type of error contemplated by
PL90298 occurred and that the application meets all other requirements
established in that law regarding the time of tilini the application and the
corrective tariff and the assurance that no discrimination among shippers
will result if the line is permitted to grant the refund In my opinion the
application as supplemented and clarified qualifies in all respects

P L 90298 which amended section 18b 3 of the Act was designed
to remedy inequities and financial harm visited upon shippers which
resulted from inadvertent errors in tariff tiling by carriers Thus when a

carrier intended to apply a lower rate on a particular shipment but failed
to file an appropriate tariff conforming to the carrier s intention and
usually the shipper s understanding prior to the enactment of PL90
298 the carrier was bound to cl1arge the higher unintended rate even if
the shipper had relied upon the carrier s representations that a lower rate
would be charged and that an appropriate tariff would be filed Or if the

7 The letter itself causcd a lIt6c confusion It explained that the cornet measurement filUre for the shipment wu

34 600 cubic meters This iaan obvious error Ittheahlpment were truly of uch at a raM of 16 50 per cubic
meter I as BeLLis tariff provided BeLL would have had to eoDoct 2 646900 In floclaht instead of 2646 90 whwh
was actually coUca ed The refund would amount to S449 800 in toadot449 80 urequoste4 I tolephoped SRNAin
Chicaao to clarify this matter and was informed that the correct meBlurement was indeed 34 600 cubic meters Tho
confusion was caused by tho fact that tho Gorman custom11 to ule comm in place of decimal points Under the
metric system See alia letter tiom Werner E Scbokz dated Febru U 1918 The Jetter wso aOached pertinent
tarift paaes explainina the souree ofthe rate of 16 0 W M which wae applied to the forklift truckshipment

S BeLL in theapparent belief that the lower rate had been med 81 per its instructions rated the lihipment at the
lower rate on the orialnal bill of laclina Subaequendy the manifest corrector submitted for the record shows tbat
ECLL rebUlcd the cooslance at thehiher rate sUll io etreet at the time of the shipment The rated blIl Qf lacUna and
manifest corrector show that BeLL assessed the base rateplu seaway tau butnothoavy Uft charaH wlUcb au

not asses ed forcontaineriied carso See letter from Werner E Scholtz dated Pebruary IS 1978 BCLL Tariff
Rule No SO pertaJnina to heavy lift charpa Orlainal PBic 8 Msenos heavy lift charaea only if there are any extra
costs for loadlna and discharaina See Tariff Rule cited
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carrier through inadvertence republished a tariff and caused the tariff to
reflect an unintended higher rate prior to the enactment of this remedial
law the carrier nevertheless was compelled to charge the higher rate
again causing shippers to suffer financial loss These inequitable results
were unavoidable because of the governing principles of law requiring
strict adherence to tariffs effective at the time of shipment regardless of
equities See Mueller v Peralta Shipping Corp 8 F M C 361 365
1965 United States v Columbia S S Company 17 F M C 8 19 20
1973
In recognition of the fact that this hard and fast doctrine could result in

inequities and hardships Congress passed PL 90298 The legislative
history to P L90298 illustrates the types of mistakes which the statute
was designed to remedy as follows

Section l8 b appears to prohibit the Commission from authorizing relief where
through bona fide mistake on the part of the carrier the shipper is charged more than he

as may be required to give notice of the rate on which such refund or waiver would be
to me a reduced rate and thereafter fails to file the reduced rate with the Federal
Maritime Commission must charge the shipper under the aforementioned circumstances
the higher rates

The Senate Report states the Purpose of the Bill

Voluntary refunds to shippers and waiver of the collection of a portion of freight
charges are authorized where it appears that there is an error in a tariff of a clerical
nature or where through inadvertence there has been a failure to file a tariff reflecting
an intended rate 10

Accordingly section 18 b 3 of the Act 46 U S C 817 b 3 was
amended in pertinent part to read as follows

The Commission may in its discretion and for good cause shown permit a
common carrier by water in the foreign commerce of the United States to refund a

portion of the freight charges collected from a shipper or waive the collection of a

portion of the charges from a shipper where it appears that there is an error in a

tariffof a clerical or administrative nature or an error due to an inadvertence in failing to
file a new tariff and that such refund or waiver wiD not result in discrimination among
shippers Furthermore prior to applying for such authority the carrier must have filed
a new tariff which sets forth the rate on which such refund or waiver would be based
The application for refund must be filed with the Commission within one hundred and
eighty days from the date of shipment Finally the carrier must agree that if permission
is granted an appropriate notice wiD be published in its tariff or such other steps taken

as may be required to give notice of the rate on which such refund or waiver would be
based

In the instant case it is clear that there was an error due to an

inadvertence in failing to file a new tariff The documentation supports
ECLL s contention that it fully intended to have a special reduced rate
filed with the Commission to be effective prior to the date of shipment
but that its intentions were not carried out because its instructions were

misplaced As soon as the mistake was recognized however ECLL s

9 House Report No 920 90thCongo 1st Sess November 14 1967 to accompany H R 9473 pp 3 4
10 Senate Report No 1078 90th Congo 2d Sess April 5 1968 to accompany HR 9473 p I
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J

American agent filed the intended tariff These flWts establish that a bona
fide mistake occurred which resulted in the shipper s having to pay a

higher unintended rate Furthermore the critical element in all special
docket cases namely the fact that it was the carrier s intention prior to
the time of shipment to apply the lower rate is present here As the
legislative history to P L90298 illustrates this element is essential lI

See also Munoz y Cabrero v Sea Land Service Inc 17 SRR 1191 1193

1977 in which case the Commission stated
ltis clear that the new tariff is expected to reflect a prior intended rate not a rate

agreed upon after the shipment Emphasis added

Itherefore find that
1 There wasan error due to inadvertence in failing to file a new tariff

within the meaning of PL90298
2 There is no evidence that any other shipment of the same or similar

commodity fork lift trucks moved during the time within which the
desired lower rate would be made effective retroactively June 18 1977
through June 20 1977 Even if there were such shipments however
ECLL s publication of a tariff notice as ordered below will mean that
any other shipments would be entitled to the same rate during this period
of time Therefore payment of the refund requested will not result in
discrimination among shippers

3 ECLL filed a new tariff on June 21 1977 prior to the filing of its
application 9n August 4 1977 as required by the statute

4 The application was filed well within the ISOday period prescribed
by the statute date of shipment occurring on June 18 1977

Accordingly the application for permission to refund aportion of the
freight to the consignee fhe A W Fenton Co who paid the freight is
granted

It is ordered that upon adoption of this decision by the Commission
1 ECLL shall refund 449 80 to the above named consignee in

connectionwith the shipment offork lift trucks which moved under bill of
lading dated June 18 1977

2 ECLL shall promptly publish the following notice in an appropriate
place in its tariff

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket No 536 that effective June 18 1977 and continuing
throuah June 20 1977 inclusive the rate on Trucks Fork Lift HamburgCleveland is
63 50 W M plus half H L extras subject to all applicable rules regulations terms and

conditions in this tariff for purposes of refund or waiver of freight charges on any
shipments which may have been shipped during this period of time

3 Refund of the charges shall be effectuated within 30 days of service
of the Commission s notice of adoption of this decision if adopted and

I

1

11 TbuI the Sonate Report cited abQvo at paae 1 refen to the situation where throuab inadvertence therehu
been a failure to file a tariff reflectlnl an Intended rate Emphasis added See also Hearinp before the
Subcommittee on Merchant Marino and Fisheries

otc
90th Coni 1st Se AUIU t 15 16 1967 p 103 in which a

witness tared that jn the inadverl mecQ s the question of relief winlS on the question of the Intent of the
particular carrier and the shipper applYinl for reliet
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ECLL shall within 5 days thereafter notify the Commission of the date
and manner of effectuating the refund

WASHINGTON D C

February 24 1978

5 NORMAN D KLINE
Administrative Law Judge
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SPECIAL DocKET No 489

WILLIAMS CLARKE COMPANY INC

V

SEA LAND SERVICE INC

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER
PERMITTING REFUND OF CHARGES

February 22 1978

No exceptions having been taken to the supplemental initial decision in

this proceeding and the commission having determined not to review

same notice is hereby given that the initial decision became the decision

of the Commission on February 22 1978
It is Ordered That applicant is authorized to refund 292 32 of the

charges previously assessed Williams Clarke Company Inc as agent for

Goodyear Tire and Rubber Company Williams Clark Company Inc is

ordered to remit said amount directly to Goodyear Tire and Rubber

Company and to submit proof to the Commission of such payment no

later than 45 days from the date of this notice
It is further Ordered That applicant shall publish promptly in its

appropriate tariff the following notice
Notice is hereby given as required by the decision of the Federal Maritime

Commission in Special Docket 489 that effective June 6 1975 for purposes of refund or

waiver of freight charges on any shipments which may have been shipped durilll the

period from June 6 1975 through September 10 1975 the Group I rate on Tires or

Tubes pneumaticTL Minimum 1600 cu ft is 68 cents per cu ft subject to all

applicable rules regulations terms and conditions of said rate and this tariff

It is further Ordered That refund of the charges shall be effectuated
within 30 days of service of this notice and applicant shall within five

days thereafter notify the Commission of the date and manner of

effectuating the refund
By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 489

WILLIAMS CLARKE COMPANY INC

v

SEA LAND SERVICE INC

Adopted February 22 1978

Application granted

INITIAL DECISION10F THOMAS W REILLY ADMINISTRATIVE
LAW JUDGE

Pursuant to sections 18 a2 and 22 of the Shipping Act 1916 as
amended section 2 of the Intercoastal Shipping Act 1933 as amended
and section 502 92 b of the Commission s Rules of Practice and
Procedure 46 CFR 502 92 b Sea Land Service Inc Sea Land or

Applicant has applied for permission to refund a portion of the freight
charges on a shipment of rubber pneumatic tires which moved from
Long Beach California to San Juan Puerto Rico as reparation for an
inadvertent unjust unreasonable charge for that shipment The shipment
moved under Sea Land bill of lading dated September 9 1975 The
application was f1led October 13 1976

The shipment measured 2088 cubic feet and weighed 15 952 pounds
The rate applicable at time of shipment was the ocean rate of82 cents per
cubic foot Sea Land Tariff No U FMCF No 29 original page 154
item 3460 effective June 6 1975 The rate sought to be applied is 68 cents
per cubic foot per 1st revised page 154 of the above tariff effective
September 11 1975 same item 3460 but under the TL or truckload
rate for shipments having aminimum of 1600 cubic feet

Aggregate freight charges payable pursuant to the rate applicable at
time of shipment amounted to 1930 67 Aggregate freight charges at the
rate sought to be applied amount to 1638 35 The difference sought to be
refunded is 292 32 The Applicant is not aware ofany other shipment of

I This decision became the decision of the Commission February 22 1978
2 46 V S C 817 a
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I
1

the same commodity which moved via Sea Land during the same time

period at the rates involved in this shipment
Sea Land offers the following as grounds for granting the application
Freight charges were calculated on an ocean rate of 82 cents per cubic foot per Item

3460 on Original Page 154 of Sea Land Tariff NO 8C FMCF No 22 Attachment No

I Total charges of 1930 67 were paid to the carrier on September 16 1975 by
Williams Clarke Co the shipper s freight forwarder Attachment No 2

Tariff No 8C became effective June 6 1975 and cancelled Tariff No 8B per its

Original Title Page Attachment No 3 It was a reissue of Tariff 8B to incorporate in

the rates a general increase of 30 plus a bunker surcharge of 11 At the time of its

cancellation Item 3460 on 1st Revised Page 142 of Tariff No 8B Attachment No 4
named a rate on truckloads of 68 cents per cubic foot 47 cents plus 30 per Supplement
No 20 plus 11 per Item 155 on 300 Revised Page 33

However when bringing Item 3460 forward to Original Page 154 of Tariff No 8C

Attachment No I the TV rates in tlul Per Cu Ft column were omitted by
clerical error As was the case throughout the tariff it was fully intended that the same

rates in Item 3460 be brouiht forward witlout change The entry in the descriptive part
of the item reading TL Minimum 1600 cu ft was properly brought forward As a

result effective June 6 1975 only the LTL rates of 82 cents per cubic foot and 442 cents

per 100 Lbs were legally in effect on pneumatic tires

As soon as this clerical mistake was discovered it was corrected by reinstating the

TL rate of 68 cents on 1st Revised Page 154 Attachment No 5 issued August 5 and

effective September lIonly two days after the shipment was tendered to the carrier

Item 530 of TariffNo 8C provides that chll1Bes in rates become effective on shipments
received at the terminal on and after the effective date of the tariffchange therefore

the LTL rate of 82 cents was the only leaally applicablirate for the shipment Sea Land
believes the rate of 82 cents was unjust and unreasonable for TL shipments during the

period from June 6 to September 10 inClusive since it did not intend that rate to be any
different than the TL rate of 68 cents that was in effect prior to June 6 and on and after
September 1l

Section 18a of the Shipping Act 1916 46 D S C 817 a provides
inter alia That every common camer by water in interstate commerce

shall establish observe and enforce just and reasonable rates fares
charges classifications and tariffs and that No such camer shall
demand charge or collect a greater compensation for such transportation
than the rates fares and charges filed incompliance with this seotion

except with the approval of the Commisiion The section further
provides that Whenever the Commission finds that any rate fare
charge classification tariff regulation or practice demanded charged
collected or observed by such carrier is ufjust or unreasonable it may
detemrlne prescribe and order enforced ajust and reasonable maximum
rate fare or charge or a just and reasonable classification tariff
regulation or practice

Sectionc502 92 of the Commission S Rules of Practice and Procedure
46 CF S02 92 provides in subsection b

b Common carriers by water in interstate or intercoastal commerce may file

application for permission to refund a portion of freight ehlirges conected from a slrippel
or waive collection of a portion of freight charges from a shipper All such applicatiOn
shall be filed within the 2 year statutory period referred to in t502 63 Suct

applications will be considered the equivalent of a complaint and answer admittil18 thl

r

4

1

I
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facts complained of If allowed an order for payment or waiver will be issued by the
Commission

The reference in the above section to 502 63 is to the statute of
limitation provided for reparation actions 502 63 in turn refers to
section 22 of the Shipping Act 1916 which provides the authority for the
Commission to accept and act upon reparation complaints based upon
any violation of the Shipping Act Inter alia section 22 provides that

If the complaint is not satisfied by the respondent the Commission shall
investigate it in such manner and by such means and make such order as it deems
proper It if the complaint is filed within two years after the cause of action accrued
may direct the payment of full reparation to the complainant for the injury caused
by such violation

The investigation referred to in section 22 in such manner and by
such means as it deems proper may be fulfilled in cases where
there is no dispute by a review of the application and documentation
provided for in the shortened Special Docket section of the Commission s
Rules 46 CFR 502 92 b Thus the Special Docket procedure for
obtaining permission for refunds gives the Commission and the parties an

expeditious and less costly alternative for determining reparation merits
where the facts are not in disputein effect submitting the case on the
pleadings without the necessity of a lengthy investigation and formal
evidentiary hearing

We turn now to a consideration of the merits of this in effect joint
request for refund permission It is customary in the shipping industry to

grant substantially lower rates for truckload TL shipments than for
less than truckload LTL shipments It is evident in hundreds ofother
items throughout the subject tariff pages that wherever there are specific
truckload rates they are always substantially lower than the less than
truckload rates This is a custom not only in the shipping industry but in
all modes of cargo transportation The reasons for this custom and
practice in the trade are quite obvioustruckloads and trailerioads of a

single commodity reduce the problems of mixing and segregation at
departure and destination points From a labor standpoint it is less costly
and more efficient to handle large shipments of the same commodity
than a myriad of smaller diversified loads of different sizes shapes
weights and degrees of fragility The preference for handling and moving
larger unit loads impel the carriers to offer volume discounts that will

encourage shippers and freight forwarders to tender cargo in truckload
lots

With this background in mind and reviewing the consistent tariff
history of this particular commodity item its constant truckload vs less
than trickload differential I find that to charge a shipment offered in
truckload lots the same high rate applicable to less than truckload
shipments would be unjust and unreasonable and therefore unlawful I
further find that in view of the 82 cents per cubic foot rate on less than
truckload shipments of tires and the 68 cents per cubic foot rate on

20 F M C
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truckload shipments having a minimum of 1600 cubic feet which existed
both before and after the shipment in question the only just and
reasonable maximum rate for that shipment was 68 cents per cubic foot
for truckload lots measuring a minimum of 1600 cubic feet 18 a

Shipping Act 1916 46 U S C 817 a The 82 cents per cubic foot rate

varied so greatly from the usual truckload rate for pneumatic tires as to
be clearly unreasonable 3 See Oxenberg Bros v United States 3 F M B
583 584 1951

Therefore upon due consideration of the application submitted it is
found that

1 For purposes of this proceeding and with regard to this particular
shipment Sea Land operated as a common carrier by water in interstate
or intercoastal commerce within the meaning of section 18 a of the

Shipping Act 1916 as amended section 2 of the Intercoastal Shipping
Act 1933 as amended and 46 CFR 502 92b of the Commission s

Regulations
2 The application to refund a portion of the freight charges as

reparation for the admitted but unintentional unjust and unreasonable
charge was made within the 2 year statutory periOd prescribed in section
22 Shipping Act 1916 as amended and 46 CFR n 502 92b 502 63

3 The Charging of the less than truckload rate on a truckload size
shipment measuring a minimum of 1600 cubic feet was lItiust unreason

able and unlawful in violation of section 18a
4 of the Shipping Act 1916

4 The charging of any rate higher than the truckload rate of68 cents

per cubic foot for truckload shipments measuring at least 1600 cubic feet
which rate existed immediately befure and immediately after the shipment
in issue was unjust unreasonable and therefore unlawful

5 A refund of a portion of the freight charges representing the

difference between the truckload and less than truckload tariff rates
which existed immediately before and immediately after the subject
shipment should be allowed as appropriate reparation for the uliust
unreasonable and unlawful charge

6 Prior to applying for permission to refund a portion of the freight
charges as reparation for the admitted uliust and unreasonable charge
the Applicant filed anewtariff setting forth the rate on which such refund
would be based

7 Such a refund of a portion of the freight charges will not result in
discrimination among shippers

Accordingly permission is granted to Sea Land Service Inc to refund
aportion of the freight charges specifically the amount of 292 32 to the

3 Even today the present tariffs display adifferential be ween lell than trucklQad and truckload shipments of thi
same commodi y as well as for alarHe number of other commodities Furthermore notwlthstandina the steady
upward march of inOatieR for over 18 months the tariff rate for truckload loti of tire till has not reached 82 cenu

per cubic foot Sea Land Tariff No 8C FMCF No 29 3rd revised p 154 effective October 8 1976 Oakland 01

Lona Beach Cal to Puerto Rico
4An alternative statutory basis for relief under the facts in this case would appear to be under 16 Fint of the

Shippina Act 1916 46 V S C 81S First as an undue or unreasonable prejudi e ordisad taie Cf Pal eJ

Evaporating Co v GraceLine
Inc

14 F M C 16 1970 and General MflIs v Hawaii 17 F M C 11973
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party which paid those charges An appropriate notice will be published
in Sea Land s tariff

WASHINGTON D C

April 4 1977

8 THOMAS W REILLY
Administrative Law Judge
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FEDERAL MARITIME COMMISSION

SPECIAL DocKET No 526

Jm TENO PRINTINO INK FACTORY

v

SEA LAND SERVICE INC

NOTICE OF ADOPIION OF INITIAL DECISION AND ORDER
PERMITTING REFUND OF CHARGES

March 29 1978

No excpetions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the

Commission on March 29 1978
IT IS ORDERED That applicant is authorized to refund 69 32 of the

charges previously assessed Jth Teng Printing Ink Factory
IT IS FURTHER ORDERED That applicant shall publish promptly in

its appropriate tariff the following notice

Notice is hereby given as required by the decision in Special Docket 526 that

effective January 18 1977 for purposes of refund or waiver of freight charges on

shipments which may have been shipped during the period from January 18 1977

through February 20 1977 the rate on Carbon Black to Kaohsiung Keelung is 116 001

1 000 kgs subject to all applicable rules regulations terms and conditions of said rate

and this tariff

IT IS FURTHER ORDERED That refund of the charges will be

effectuated within 30 days of service of this notice and applicant shall

within five days thereafter notify the Commission of the date and manner

ofeffectuating the refund
By the Commission

SEAL S FRANCIS C HURNEY
Secretary
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SPECIAL DOCKET No 526

JTH TENG PRINTING INK FACTORY

v

SEA LAND SERVICE INC

March 3 1978

Application for permission to refund 69 32 of freight charges granted

INITIAL DECISION I OF CHARLES E MORGAN
ADMINISTRATIVE LAW JUDGE

By application timely fIled on July 25 1977 pursuant to Rule 92 a of
the Commission s Rules of Practice and Procedure 46 CFR 502 92 a
and section 18 b 3 of the Shipping Act 1916 the Act applicant Sea
Land Service Inc seeks authority to refund a portion of the freight
charges on a containerized shipment of carbon black in bags in rail
water intermodal service from New Orleans Louisiana via the rail
service of the Southern Pacific Co to Los Angeles California thence
via the ocean service of Sea Land Service Inc to Keelung Taiwan as

per bill of lading number 031 135196 issued at New Orleans dated
January 26 1977

Disposition of this application was delayed for two reasons First the
supporting exhibits attached to the application were in large part illegible
Applicant provided legible exhibits on December 15 1977 Second the
applicant promised the signature of the complainant located in Taiwan
and this concurrence of the complainant was received on February 21
1978

Rule 92 b ofour Rules ofPractice and Procedure states that applica
tions under this rule shall be made in accordance with the form prescribed
in Appendix II 7 of these rules In that form the respondent water
carrier or conference of water carriers submits a notarized application
and the form also provides for the notarized signature ofthe complainant
under his statement that he concurs in the application and certifies that

I ThiS decision became the decision ofthe Commission on March 29 1978
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the charge of on the shipment involved were paid and borne by
and no other

However a close check of the law section 18 b 3 shows that Rule
92 b goes beyond the law in requiring the concurrence of the complain
ant There is no requirement in the law that complainant concur in the
application under section 18b 3

It is concluded that the purpose of the form in Appendix 11 7 may well
be justified for other types of special docket applications which ante date
section 18b 3 applications such as applications under the two year
statute of limitations in the domestic trade

In the present situation we have a ISOday limitation on the filing of
this type of application and there is no dispute as to who paid and bore
the freight charges

In these circumstances the fact that the complainant s signature was

obtained much later than the 180 days foUowinl the date of shipment is
immaterial It is concluded that the application was properly filed within
the 180 days from the date of shipment regardless of the date of the
complainants signature

From the amount of the requested refund or waiver of aportion of the
freight charges in relation to the amount of the total rail water intermodal
charges it is concluded that the requested refund or waiver will apply
only to the ocean portion ofthe throlJlh charges The applicant did not so

state but should so state on future applications because our authority to
sanction waivers or refunds under section 18 b 3 relates only to the
ocean portion of the through rate

A competitor Seatrain International S A of the applicant Sea Land
had a rate of 105 W ton of 2 000 pounds on carbon black from New
Orleans to Keelung Sea Landin order to induce the shipment herein
promised to publish the same rate Itwas intended that SeaLand publish
the 105 W rate to Keelung and to Kaohsiung Taiwan However
because ofclerical error the rate of 105 was pUblished to Hong Kong
but not to those two Taiwan destinations

The rate of 119 W was publiShed in error to Keelung and Kaobsiung
This was the rate charged or the rate that should have been charJed
because ofthe tarifferror

The rate sought to be charged on which waiver or refund of a portion
of the charges would be based is 105 W In actual fact Sea Land has
not published the 105 rate as such because the applicable tariffhas been
converted from imperial tons of 2 000 pounds to metric tons of 1 000
kilograms

The shipment or shipments moved on January 26 1977 when the
erroneous 119 W imperial rate applied This error was corrected
effective February 21 1977 in the Pacific Westbound Conference Tariff
No 8 F M C No IS IC C No 1 by the publishing ofa rate of 116
W metric ton of 1 000 kilograms using the conversion factor of 2 204 62

pounds per 1 000 kilograms with Sea Land participating in this confer
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ence rate circle reference Sea Land item No 513 270000 On February
1 1977 Sea land s tariff 234 with the erroneous II9 W rate was can

celed and superseded by the conference tariff

The imperial rate of 105 using the conversion factor becomes a metric

rate of 115 74 and this when rounded offbecomes the actual tariff metric
rate of 116 W

Further calculations herein are based on the imperial rates of 119 and

of 105 with imperial weights
This special docket application No 526 is one of three interrelated

applications The other two are special docket No 524 and No 525

Carbonblack was shipped in all three ofthese cases but to three different

complainant consignees all on freight collect bases For convenience
these three complainants will be designated by their special docket

numbers as complainant 524 etc

Two forty foot containers were utilized by Sea Land for the shipments
of the three complainants The consignor put all of complaint 524 s 7 210

pounds of carbon black in the first container SEAU I06776 This same

container also had on it 22 660 pounds of complainant 525 s carbon black

or a total of 29 780 pounds In the second container SEAU loo431 the

consignor put 15 300 pounds of complainant 525 s carbon black and all
ofcomplainant 526 s 5 050 pounds of carbon black In this second

container was a total of 20 350 pounds
Because the applicable tariff provided for a minimum of40 000 pounds

ofcarbon black for forty foot containers there weredeficit poundages in

each container The deficit in SEAU 106776 was 10 130 pounds and the

deficit in SEAU l00431 was 19 650 pounds In billing the three complain
ants Sea Land prorated these deficits These billings were as follows

Complainant 524 506 85

Complainant 525 3 594 83

Complainant 526 59045

Total 4692 13

The billing was based on a rate of 119 W imperial ton of 2 000

pounds The billing was mathematically incorrect Each container of
40 000 pounds or of20 imperial tons when billed at the 119 rate should

have produced charges of 2 380 or a total for the two containers of
4 760 This does not jibe with the total billed charges above of 4 692 13

even with the addition of67 58 of charges sought to be waived regarding
complainant524 The difference in computations with this adjustment is

only 29 cents

The correct basis of charges at the 119 W rate and also at the 105

W rate sought by these applications both depend on the precise
computations of tons moved and of deficit tons under the minimum

container tons all as provided to each of the three complainants The

correct mathematics follows

20 F M C
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Complainant524 shipped 7 210 pounds or 3 605 tons There were

29 870 pounds in the container he used and there were 10 130 pounds
deficit or 5 065 deficit tons Complainant524 shipped 24 13793 percent
7210 29 870 of the carbon black shipped in container SEAU I06776

This percent times the deficit tons of 5 065 results in 1 2226 deficit tons

attributable to complainant 524 Inerror Sea Land used the deficit figure
12221 tons Complainant524 s total tonnage for proper charges is 3 605

plus 12226 or 4 8276 tons This tonnage times the 119 rate produces
charges of 57448 At the 105 rate the charges are 506 90

The application states that Sea Land collected charges of 506 852 from

complainant524 and seeks to apply corrected charges at the 105 rate
of 506 85 and to waive a portion of the charges at the 119 rate

amounting to a waiver of 6758

It is found and concluded that at the sought basis for complainant 524
the corrected charges are 506 90 Inasmuch as 506 85 was collected
according to Sea Land it should collect an additional 5 cents Since this
is an insignificant amount waiver ofcollection of this 5 cents is granted

Complainant525 shipped 22 660 pounds or 11330 tons in container
SEAU I06776 There were 29 870 pounds in this container and there
were 10 130 pounds deficit or 5 065 deficit tons Complainant 525

shipped 75 86207 percent 22 660 29870 of the carbon black shipped in
container SEAU I06776 This percent times the deficit tons of 5 065
results in 3 8424 deficit tons attributable to complainant 525 In its
computation Sea Land used the deficit figure of 3 8423 tons Complain
ant525 s total tonnage for proper charges on its carbon black in container
SEAU I06776 is 11330 plus 3 8424 or 15 1724 tons This tonnage times
the 119 rate produces charges of 1 805 52 At the 105 rate the
corrected charges for complainant525 for his carbon black in container
SEAU I06776 are 1 593 10 105 times 15 1724

Complainant525 shipped 15 300pounds or 7 650 tons ofcarbon black
in container SEAU loo431 There were 20 350 pounds in this container
and there were 19 650 pounds deficit or 9 825 deficit tons Complainant
525 shipped 7518427 percent 15 300 20 350 of the carbon black in this
second container SEAU l00431 Thhis percent times the deficit tons of
19 825 results in 7 3869 deficit tons attributable to complainant525 Sea
Land used the deficit figure of7 3864 tons Complanant525 s total

tonnage for proper charges on its carbon black in the second container
SEAU 100431 is 7 650 plus 7 3869 or 15 0369 tons This tonnage tirpes
the 119 rate produces charges of 1 789 39 At the 105 rate the
corrected charges for complainant525 for his carbon black in container
SEAU loo43l are 1 578 87 105 times 15 0369

The total corrected charges for complainant525 are 1 593 10 plus
1578 87 or 3 17197 Sea Land s sought basis was 3 17191

2 In apaper filed on February 21 1978 the complainant524 says he paid Charges of 524 43 which contrasls with
Sea Land s statement in the application of 506 85 collected Sea Land s statement is acceJSted herein 8S correct
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Complainant 526 shipped 5 050 pounds or 2 525 tons There were

20 350 pounds in the container he used and there were 19 650 pounds
deficit or 9 825 deficit tons in this container SEAU loo431 Complain
ant 526 shipped 24 81572 percent 5 050 20 350 of the carbon black in
this second container This percent times the deficit tons of9 825 results
in 24381 deficit tons attributable to complainant 526 Sea Land used a
deficit tonnage of 24375 Complainant 526 s total tonnage for proper
charges is 2525 plus 24381 or 4 9631 tons This tonnage times the 119
rate produces charges of 590 61 At the 105 rate the corrected charges
for complainant 526 for his carbon black in container SEAU l00431 are

52113 105 times 4 9631
The recapitulation ofcorrected charges are

Complainant 524 506 90
CompIainant 525 3 171 97

Complainant 526 52113

Total 3 Complainants 4 200 00

This recapitulation of corrected charges comports with the minimum
charge of 2 100 per container based upon the rate of 105 and minimum
of20 tons 40 000 pounds per container

It is ultimately concluded and found that there was an error of an
administrative or clerical nature in the tariff of Sea Land in that it failed
to publish the 105 W rate to Kee1ung which it promised to publish prior
to the movement of the shipment herein that the authorization of a

refund ofaportion of the freight charges in the amount of 69 32 59045
52113 will not result in discrimination among shippers that prior to

applying for authority to refund a portion of the charges collected Sea
Land through its participation in the Conference s tariff filed a new tariff
which sets forth the correct imperial basis of 105 W albeit that the
conference publishes the new tariff on a metric basis with the metric rate
of 116 W and that the application was timely filed

In accordance with section 18 b 3 of the Act permission is granted to
refund 69 32 to the complainant of the freight charges collected

WASHINGTON D C
March 3 1978

S CHARLES E MORGAN

Administrative Law Judge
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FPECIAL DoCKET No 525

YAH SHENG CHONG YUNG KEE CO LTD

v

SEA LAND SERVICE INC

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER
PERMITTING REFUND OF CHARGES

MARCH 29 1978

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the

Commission on March 29 1978

IT IS ORDERED That applicant is authorized to refund 422 86 of the

charges previously assessed Yah Sheng Chong Yung Kee Co Ltd
IT IS FURTHER ORDERED That applicant shall publish promptly in

its appropriate tariff the following notice

Notice is hereby given as required by the decision in Special Docket S2S that

effective January 18 1977 for purposes of refund or waiver of freight charges on

shipments which may have been shipped during the period from January 18 1977

through February 20 1977 the rate on Carbon Black to KaohsiunglKeelung is 116 001

1 000 kgs subject to all applicable rules regulations terms and conditions of said rate

and this tariff

IT IS FURTHER ORDERED That refund of the charges will be

effectuated within 30 days of service of this notice and applicant shall

within five days thereafter notify the Commission of the date and manner

of effectuating the refund
By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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SPECIAL DoCKET No 525

YAHSHENG CHONG YUNG KEE CO LTD

v

SEA LAND SERVICE INC

March 3 1978

Application for permission to refund 422 86 of freight chargl s granted

INITIAL DECISION OF CHARLES E MORGAN

ADMINISTRATIVE LAW JUDGE

By application timely filed on Jilly 25 1977 pursuant to Rule 92 a of
the Commission s Rules ofPractice and Pnxedure 46 CFR 502 92 a and
section 18 b 3 of the Shipping Act 1916 the Act applicant Sea Land
Service Inc seeks authority to refuM a portion ofthe freight charges on

two lots of carbon black in bags shipped one lot in one container and
the oter lot in another container in rail water intermodal service from
New Orleans Louisiana via the rail service of the Southern Pacific Co
to Loe Angeles California thence via the ocean service of Sea Land
Service Inc to Keelung Taiwan both lots as per single bill of lading
number 031 135197 issued at New Orleans dated January 26 1977

Disposition of this application was delayed fOr two reasons First the
supporting exhibits attached to the application Were in large part illegible
Applicant provided legible eXhibits on December 15 1977 Second the
applicant promised the signature of the complainant located in Taiwan
and this concurrence of the complainant was received on February 21
1978

Rule 9 b ofour Rules of Practice and Procedure states that applica
tions Ulder this rule shall be made in accordance with the form prescribed
in Appendix II 7 of these hiles In that form the respondent water

carrier or conference ofwater carriers submits a notarized application
and the form also provides for the notarized signature of the complainant
under his statement that he concUrs in the application and certifies that

J This decision became the decisionofthe Commission March 29 t978
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I

the charge of on the shipment involved were paid and borne by
and no other

However a close check of the law section 18 b 3 shows that Rule

92b goes beyond the law in requiring the concurrence of the complain
ant There is no requirement in the law that complainant concur in the

application under section 18b 3

It is concluded that the purpose ofthe form in Appendix 11 7 may well

be justified for other types of special docket applications which ante date

section 18b 3 applications such as applications under the two year

statute of limitations in the domestic trade
In the present situation we have a ISO day limitation on the filing of

this type ofapplication and there is no dispute as to who paid and bore

the freight charges
In these circumstances the fact that the complainant s signature was

obtained much later than the 180 days following the date of shipment is

immaterial It is concluded that the application was properly filed within
the 180 days from the date of shipment regardless of the date of the

complainants signature
From the amount of the requested refund or waiver ofaportion of the

freight charges in relation to the amount of the total rail water intermodal

charges it is concluded that the requested refund or waiver will apply
only to the ocean portion of the through charges The applicant did not so

state but should so state on future applications tJeause our authority to

sanction waivers or refunds under section 18 b 3 relates only to the
ocean portion of the through rate

A competitor Seatrain International S A of the applicant Sea Land
had a rate of 105 W ton of 2 000 pounds on carbon black from New

Orleans to Keelung Sea Land in orderto induce the shipment herein

promised to publish the same rate It was intended that Sea Land publish
the 105 W rate to Keelung and to Kaohslung Taiwan However

because ofclerical errodhe rate of 105 was published to Hong Kong
but not to those two Taiwan destinations

The rate of 119 W WIlS published in error inKeelung and Kaohsiung
This was the rate charged or the rate that should have been charged
because of the tariff error

The rate sought to be charged on which waiver or refund of a portion
of the charges would be based is 105 W In actual fact Sea Land has
not published the 105 rate as such because the applicable tariff has been

converted from imperial tons of 2 000 pounds to metric tons of 1 000

kilograms
The shipment or shipments moved on January 26 1977 when the

erroneous 119 W imperial rate applied This error was corrected
effective February 21 1977 in the Pacific Westbound Conference Tariff
No 8 F MC No 15 IC C No 1 by the publishing of Ii rate of 116
W metric ton of 1 000 kilograms using the conversion factor of 2 204 62

pounds per 1 000 kilograms with Sea Land participating in this confer
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ence rate circle reference SeLand item No 513 270000 On February 1
1977 Sea Land s tari1f234 with the erroneous II9 W rate was canceled
and superseded by the conference tariff

The imperial rate of 105 using the conversion factor becomes a metric
rat of 115 74 and this when rounded off becomes the actual tariffmetric
rate of 116 W

Further calculations herein are based on the imperial rates of 119 and
of 105 withimperial weights

This special docket application No 525 is one of three interrelated
applications The other two are special docket No 524 and No 526
Carbon black was shipped in all three ofthese cases but to three different
complainant consignees all on freight collect bases For convenience
these three complainants will be designated by their special docket
numbers as complainant 524 etc

Two forty foot containers were utilized by Sea Land for the shipments
of the three complainants The consignor put all of complainant 524 s
7 210 pounds ofcarbon black in the first container SEAU I06776 This
same container also had on it 22 660 pounds of complainant 525 s carbon
black or a total of 29 780 pounds In the second container SEAU
100431 the consignor put 15 300 pounds ofcomplainant 525 s carbon
black and all of complainant 526 s 5 050 pounds ofcarbon black In this
second container was a total of 20 350 pounds

Because the applicable tariff provided for a minimum of40 000 pounds
of carbon black for forty foot containers there were deficit poundages in
each container The deficit in SEAU 106776 was 10 130 pounds and the
deficit in SEAU l00431 was 19 650 pounds Inbilling the three complain
ants Sea Land prorated these deficits These billings were as follows

Complainant 524 506 85
Complainant 525 3 594 83
Complainant 526 59045

Total 4 692 13

The billing was based on a rate of 119 W imperial ton of 2 000
pounds The billing was mathematically incorrect Each container of
40 000 pounds or of20 imperial tons when billed at the 119 rate should
have produced charges of 2 380 or a total for the two containers of
4 760 This does not jibe with the total billed charges above of 4 692 13

evenwith the addition of 6758 ofcharges sought to be waived regarding
complainant 524 The difference in computations with this adjustment is
only 29 cents

The correct basis ofcharges at the 119W rate and also at the 105
W rate sought by these applications both depend on the precise
computations of tons moved and ofdeficit tons under the minimum
container tons all as prorated to each of the three complainants The
correct mathematics follows

O F M C
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Complainant 524 shipped 7 210 pounds or 3 605 tons There were

29 870 pounds in the container he used and there were 10 130 pounds
deficit or 5 065 deficit tons ComplainantS24 shipped 24 13793 percent
7210 29 870 of the carbon black shipped in contaUier SEAU I06776

This percent times the deficit tons of 5 065 results in 12226 deficit tons
attributable to complainant524 In error Sea Land used the deficit figure
of 12221 tons Complainant 524 s total tonnage for proper charges is
3 605 plus 12226 or 4 8276 tons This tonnage times the 119 rate

produces charges of 574 48 At the 105 rate the charps are 506 90

The application states that Sea Land collected charges of 506 852 from
complainantS24 and seeks to apply corrected charaes at the 105 rate

of 506 85 and to waive a portion of the charges at the 119 rate

amounting to a waiver of 67 58
It is found and concluded that at the sought basis for complainantS24

the corrected charges are 506 90 Inasmuch as 506 85 was collected
according to Sea Land it should collect an additional 5 cent8 Since this
is an insignificant amount waiver of collection of this 5 cents is granted

ComplainantS25 shipped 22 660 pounds or 11 330 tons in container
SEAU I06776 There were 29 870 pounds in this container and there
were 10 130 pounds deficit or 5 065 deficit tons Complainant 525
shipped 75 86207 percent 22 660 29870 of the carbon black shipped in
container SEAU I06776 This percent times the deficit tons of 5 065
results in 3 8424 deficit tons attllibutable to complainantS25 In its

computation Sea Land used the deficit figure of 3 8423 tons Complain
antS2S s total tonnaae for proper charges ort its carbon black in container

SEAU I06776 is 11 330 plus 3 8424 or 151724 tons This tonnage times
the 119 rate produces charges of 1 805 52 At the 105 rate the
corrected charges for complainant525 for his carbon black in container
SEAU I06776 are 1 593 10 105 times 15 1724

Complainant525 shipped 15 300 pounds or 7 650 tons of carbon black
in container SEAU l00431 There were 20 350 pounds in this container
and there were 19 650 pounds deficit or 9 825 deficit tons Complainant
525 shipped 75 18427 percent IS 300 20 350 ofthe carbon black in this
second container SEAU l00431 This percent times the deficit tons of
9 825 results in 7 3869 deficit tons attributable to complainant52S Sea
Land used the deficit fllUre of 7 3864 tons Complainant525 s total
tonnage for proper harges on its carbon black in the second container
SEAU l00431 is 7 650 plus 7 3869 or 15 0369 tons This tonnllie time
the 119 rate produces charlleS of 1 789 39 At the 105 rate the
corrected charges for complainantS25 for his carbon black in rontainel
SEAU l00431 are 1 578 87 105 times 15 0369

The total corrected charges for complainantS25 are 1 593 10 plw
1 578 87 or 3 17197 Sea Land s sought basis was 3 17191

2 In apaper filed on February 21 1978 the compf ainant524says be paid l haraos of 24 43 which contraat wit
Sea Land statement in the application of 06 gcolleoted SeaLand statement is pted herein as correct
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Complainant 526 shipped 5 050 pounds or 2 525 tons There were

20 350 pounds in the container he used and there were 19 650 pounds
deficit or 9 825 deficit tons in this container SEAU l00431 Complain
ant526 shipped 24 81572 percent 5 050 20 350 of the carbon black in
this second container This percent times the deficit tons of 9 825 results
in 24381 deficit tons attributable to complainant526 Sea Land used a

deficit tonnage of 24375 Complainant 526 s total tonnage for proper

charges is 2 525 plus 24381 or 4 9631 tons This tonnage times the 119

rate produces charges of 590 61 At the 105 rate the corrected charges
for complainant 526 for his carbon black in container SEAU l00431 are

52113 105 times 4 31
The recapitulation ofcorrected charges are

Complainant 524
Complainant 525
Complainant 526

Total3 Complainants

506 90
3 171 97

52113

4 200 00

This recapitulation of corrected charges comports with the minimum

charge of 2 100 per container based upon the rate of 105 and minimum

of20 tons 40 000 pounds per container

It is ultimately concluded and found that there was an error ofan

administrative or clerical nature in the tariff of Sea Land in that it failed

to publish the 105 W rate to Keelung which it promised to publish prior
to the movement of the shipment herein that the authorization of a

refund of a portion of the freight charges in the amount of 422 86

3 594 83 3 17197 will not result in discrimination among shippers
that prior to applying for authority to refund a portion of the charges
collected Sea Land through its participation in the Conference s tariff

filed a new tariff which sets forth the correct imperial basis of 105 W

albeit that the conference publishes the new tariff on a metric basis with

the metric rate of 116 W and that the application was timely fued
Inaccordance with section l8 b 3 of the Act permission is granted to

refund 422 86 to the complainant of the freight charges collected

S CHARLES E MORGAN

Administrative Law Judge
WASHINGTON D C

March 3 1978
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SPECIAL DoCKET No 524

PAl TAl INDUSTRIAL CO LTD

v

SEA LAND SERVICE INC

I

1

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER
PERMITTING WAIVER OF CHARGES

March 29 1978

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same
notice is hereby given that the initial decision became the decision ofthe
Commission on March 29 1978

IT IS ORDERED That applicant is authorized to waive 67 63 of the

charges previously assessed Pai Tai Industrial Co Ltd

IT IS FURTHER ORDERED That applicant shall publish promptly in
its appropriate tariff the following notice

Notice is ltereby given as required by the decision in Special Docket 524 tltat
effective January 18 1977 for purposes of refund or waiver of freigltt charges on
shipments which may have been shipped during tlte period from January 18 1977
through February 20 1977 the mte on carbon black to KaohsiunglKeelung is 116 001
1 000 kg8 subject to all applicable rules regulations terms and conditions of said mte
and this tariff

IT IS FURTHER ORDERED That waiver of the charges will be
effectuated within 30 days of service of this notice and applicant shall
within five days thereafter notify the Commission ofthe date and manner

ofeffectuating the waiver
By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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SPECIAL DOCKET No 524

PAl TAl INDUSTRIAL CO LTD

v

SEA LAND SERVICE INC

March 3 1978

Application for permission to waive 67 63 of freight charges granted

INITIAL DECISION OF CHARLES E MORGAN
ADMINISTRATIVE LAW JUDGE

By application timely filed on July 25 1fJ77 pursuant to Rule 92 a of
the Commission s Rules of Practice and Procedure 46 CFR 502 92 a

and section 18 b 3 of the Shipping Act 1916 the Act applicant Sea
Land Service Inc seeks authority to waive collection ofa portion of the
freight charges on a containerized shipment ofcarbon black in bags in
rail water intermodal service from New Orleans Louisiana via the rail
service of the Southern Pacific Co to Los Angeles California thence
via the ocean service of Sea Land Service Inc to Keelung Taiwan as

per bill of lading number 031 135195 issued at New Orleans dated

January 26 1977

Disposition of this application was delayed for two reasons First the

supporting exhibits attached to the application were in large part illegible
Applicant provided legible exhibits on December 15 1977 Second the

applicant promised the signature of the complainant located in Taiwan
and this concurrence of the complainant was received on February 21
1fJ78

Rule 92 b of our Rules of Practice and Procedure states that applica
tions under this rule shall be made in accordance with the form prescribed
in Appendix 11 7 of these rules In that form the respondent water
carrier or conference of water carriers submits a notarized application
and the form also provides for the notarized signature of the complainant
under his statement that he concurs in the application and certifies that

1 This decision beamethe decision oflheCommission March 29 1978
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the charge of on the shipment involved were paid and borne by
and no other

However aclose check of the law section 18b 3 shows that Rule

92 b goes beyond the law in requiring the concurrence of the complain
ant There is no requirement in the law that complainant concur in the

application under section 18b 3

It is concluded that the purpose ofthe form in Appendix 11 7 may well

be justified for other types of special docket applications which ante date

section 18 b 3 applications such as applications under the two year

statute of limitations in the domestic trade
In the present situation we have a 180day limitation on the filing of

this type of application and there is no dispute as to who paid and bore

the freight charges
In these circumstances the fact that the complainant s signature was

obtained much later than the 180 days following the date of shipment is

immaterial It is concluded that the application was properly tiled within

the 180 days from the date of shipment regardless of the date of the

complainant s signature
From the amount of the requested refund or waiver of a portion of the

freight charges in relation to the amount of the total rail water intermodal

charges it is concluded that the requested refund or waiver will apply
only to the ocean portion of the through charges The applicant did not so

state but should so state on future applications because our authority to

sanction waivers or refunds under section 18b 3 relates only to the

ocean portion of the through rate

A competitor Seatrain International S A of the applicant Sea Land

had a rate of 105 W ton of 2 000 pounds on carbon black from New

Orleans to Keelung Sea Land in order to induce the shipment herein

promised to publish the same rate It was intended that Sea Land publish
the 105 W rate to Keelung and to Kaohsiung Taiwan However

because of clerical error the rate of 105 was published to Hong Kong
but not to those two Taiwan destinations

The rate of 119 W was published in error to Keelung and Kaohsiung
This was the rate charged or the rate that should have been charged
because of the tariff error

The rate sought to be charged on which waiver or refund of aportion
of the charges would be based is 105 W In actual fact Sea Land has

not published the 105 rate as such because the applicable tariff has been
converted from imperial tons of 2 000 pounds to metric tons of 1 000

kilograms
The shipment or shipments moved on January 26 1977 when the

erroneous 119 W imperial rate applied This error was corrected

effective February 21 1977 in the Pacific Westbound Conference Tariff

NO 8 F M C No 15 IC C No 1 by the publishing of a rate of 116

W metric ton of 1 000 kilograms using the conversion factor of 2 204 62

pounds per 1 000 kilograms with Sea Land participating in this confer

20 F M C
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ence rate circle reference SL item No 513 270000 On February 1
1977 Sea Land s tariff 234 with the erroneous 119 W rate was canceled
and superseded by the conference tariff

The imperial rate of 105 using the conversion factor becomes ametric
rate of 1l5 74 and this when rounded off becomes the actual tariffmetric
rate of 116 W

Further calculations herein are based on the imperial rates of 119 and
of 105 with imperial weights

This special docket application No 524 is one of three interrelated
applications The other two are special docket No 525 and No 526
Carbon black was shipped in all three of these cases but to three different
complainant consignees all on freight collect bases For convenience
these three complainants will be designated by their special docket
numbers as complainant 524 etc

Two forty foot containers were utilized by Sea Land for the shipments
of the three complainants The consignor put all of comp1ainant 524 s
7 210 pounds of carbon black in the first container SEAU 106776 This
same container also had on it 22 660 pounds of complainant 525 s carbon
black or a total of 29 780 pounds In the second container SEAU
100431 the consignor put 15 300 pounds ofcomplainant 525 s carbon
black and all of complainant 526 s 5 050 pounds ofcarbon black In this
second container was a total of20 350 pounds

Because the applicable tariff provided for a minimum of40 000 pounds
ofcarbon black for forty foot containers there were deficit poundages in
each container The deficit in SEAU 106776 was 10 130 pounds and the
deficit in SEAU 1oo431 was 19 650 pounds In billing the three complain
ants Sea Land prorated these deficits These billings were as follows

Complainant 524 506 85

Complainant 525 3 594 83
Complainant 526 590 45

Total 4 692 13

The billing was based on a rate of 119 W imperial ton of 2 000
pounds The billing was mathematically incorrect Each container of
40 000 pounds or of20 imperial tons when billed at the 119 rate should
have produced charges of 2 380 or a total for the two containers of
4 760 This does not jibe with the total billed charges above of 4 692 13

evenwith the addition of 6758 of charges sought to be waived regarding
complainant 524 The difference in computations with this adjustment is
only 29 cents

The correct basis of charges at the 1l9 W rate and also at the 105
W rate sought by these applications both depend on the precise
computations of tons moved and of deficit tons under the minimum
container tons all as prorated to each of the three complainant The
correct mathematics follows

20 F M C
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Complainant 526 shipped 5 050 pounds or 2 525 tons There were

20 350 pounds in the container he used and there were 19 650 pounds
deficit or 9 825 deficit tons in this container SEAU I00431 Complain
ant 526 shipped 24 81572 percent 5 050 20 350 of the carbon black in
this second container This percent times the deficit tons of9 825 results
in 24381 deficit tons attributable to complainant 526 Sea Land used a
deficit tonnage of 24375 Complainant 526 s total tonnage for proper
charges is 2525 plus 24381 or 4 9631 tons This tonnage times the 119
rate produces charges of 590 61 At the 105 rate the corrected charges
for complainant 526 for his carbon black in container SEAU loo431 are

52113 105 times 4 9631
The recapitulation ofcorrected charges are

Complainant 524

Complainant 525
Complainant 526

506 90
3 171 97

52113

Total3 Complainants 4 200 00

This recapitulation of corrected charges comports with the minimum
charge of 2 100 per container based upon the rate of 105 and minimum
of20 tons 40 000 pounds per container

It is ultimately concluded and found that there was an error of an

administrative or clerical nature in the tariff of Sea Land in that it failed
to publish the 105 W rate to Keelung which it promised to publish prior
to the movement of the shipment herein that the authorization of a
waiver ofaportion ofthe freight charges in the amount of 67 63 57448

506 85 will not result in discrimination among shippers that prior to
applying for authority to waive a portion of the charges not collected
Sea Land through its participation in the Conference s tariff fIled a new
tariff which sets forth the correct imperial basis of 105 W albeit that the
conference publishes the new tariff on a metric basis with the metric rate
of 116 W and that the application was timely filed

I Inaccordance with section 18 b 3 of the Act permission is granted to
waive 67 63 of the freight charges not collected

S CHARLES E MORGAN
Administrative Law Judge

WASHINGTON D C
March 3 1978
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SPECIAL DocKET No 564

COMMODITY CREDIT CORPORATION

v

DELTA STEAMSHIP LINES INC

I

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER
PERMlITING WAIVER OF CHARGES

April 12 1978

No exceptions havina been takn to the initial decision in tpis
proceeding and the Commission havina determined not to review s e

notice is hereby giventbat the initial decision became the decision of the

Commission on April i2 1918
IT IS ORDERED That applicant is authorized to waive collection of

8 453 35 of the cbalies previously assessed ComllOdity redit Corpora
tion

IT IS FURTHER QRDERED That appjicant shall publish promptly in
its appropriate t the following notiCe

Notice i hereby aiVIl IlS required by the decision in Special Docket 564 that

effective Soptember 16 1977 fOf llJJrIlOSesof refund or waiver of fOiahtcharaea on

shipments which may bave bel shipped durina the period froin Sep mber 16 1977
through January 8 19711 the rate on Rice in Baas from Houkton to BatUul Gambia is

70 00 per 2 240 Ibs subjeet to all applioablenlIos reaulations terms lIIid conditions of

said rate and this tariff

IT IS FURTHER ORDERED That waiver of the charges will be

effectuated within 30 days of service of this notice and applicant shall
within five days thereafter notify the Commission of the date and manner

of effectuating the waiver
By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 564

COMMODITY CREDIT CORPORATION

v

DELTA STREAMSHIP LINES INC

March 13 1978

Application granted

INITIAL DECISION OF THOMAS W REILLY
ADMINISTRATIVE LAW JUDGE

Pursuant to section 18b 32 of the Shipping Act 1916 as amended by
P L90298 and Rule 92 of the Commission s Rules of Practice and
Procedure 46 CFR 502 92 Delta Steamship Lines Inc Delta or

Applicant has applied for permission to waive collection ofa portion of
the freight charges on a shipment of rice which moved from Houston
Texas to Banjul Gambia West Africa under Delta bill of lading dated
September 16 1977 The application was moo February 13 1978

The subject shipment moved under American West African Freight
Conference AWAFC Eastbound Tariff No 15 FMC

No
16 12th

revised page 22 effective September 15 1977 under the rate for Rice
in bags Tariff Item No 4030 The aggregate weight of the shipment
was 2 209 510 pounds 1002 gross metric tons The rate applicable at
time of shipment was 7857 per ton of 2240 pounds plus harbor dues of
72 cents per ton The rate sought to be applied is 70 per ton of 2240
pounds plus harbor dues of 72 cents per ton pursuant to AWAFC
Eastbound Tariff No 15 FMC No 16 original page 500C effective
January 9 1978 correction 286 under the Open Rate Authorization
for Tariff Item No 4000 Rice in Bags From Houston to Banjul
Gambia

Aggregate freight charges payable pursuant to the rate applicable at
time of shipment amounted to 78 210 74 Aggregate freight charges at

I This decision became the decision of the Commission April 12 1978
1 46 V S C 817 as amended
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the rate sought to be applied amount to 69 757 39 The difference sought
to be waived is 8 453 35 The Applicant is not aware of any other

shipment ofthe same commodity which moved via Delta during the same

time period at the mtes involved in this shipment
The documents submitted by Delta establish that there was a prior

agreement between the carrier Delta and the shipper U S Department
of Agriculture Commodity Credit Corporation to move this particular
shipment of over l ooQ tons of rice in bags from Houston Texas to

BllIiul Gambia at a special mte Open Rate Authorization of 70 per
2240 pounds plus 72 cents per 2240 pounds harbor dues instead of the
AWAFC eastbound tariff page 22 mte of 78 57 per 2240 pounds plus 72
cents harbor dues Although the application states that the majority of
prior negotiations with the shipper were verbal except for attached telex
between Delta Nola and Washington office there are two attached

documents that clearly establish the pre existence of the mutual agreement
for the specific mtethe U S Department of Agriculture Cargo Booking
Confirmation forms issued August 25 and August 31 1977 both of
which give the ocean freight mte as 703 and both ofwhich are signed by
representatives of both the carrier and the shipper However the
carrier s clerical people inadvertently failed to notify the Conference
AWAFC to process and me the new tariff publishing the new special

rate for this one shipment before the bill of lading was issued on

September 16 1977 The Department of Agriculture Commodity Credit
Corpomtion CCC brought this mistake to the attention of the carrier
and Delta collected only the agreed amount of 69 757 39 from Cq C on

December 19 1977 and thereupon beaan the process of gathering the
necessary documentation to submit with its applieation to the Commission
for permission to waive collection of the difference The originally
intended Open Rate Authorization page was finally filed in the
AWAFC tariff effective January 9 1978 Original page 500c cOITection
286

Section 18b 3 of the Shipping Act 1916 46 USC 817 as amended by
Public Law 298 and Rule 92 a Special Docket Applications Rules
of Practice and Procedure 46 CFR 502 92 a set forth the applicable law
and regulation The pertinent portion of A 18b 3 provides that

The Commission may in Its discretion and for good cause shown permit
common carrier by water in foreiin commerce to refund a pOrtion of freight charges
collected from a shipper or waive the collection of a portion of the charges from a

shipper where it appears that there Is an error in a tariff ora clerical or administrativE
nature or an error due to an inadvertence in failing to file a new mriff and thatsuc
refund or waiver will not result in discrimination among shippers Pr9videdfurther Thai
the common carrier has prior to applyinll to make refund filed a new tariff with thl

Commission which sets forth the rate on which such refund or waiver would be

1 The second ofthese two executed forms merely add the harbor dues amount of 72 cents per lona ton which hao
been iniulvertcntly deleted from the first fonn
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based and Application for refund or waiver must be filed with the Commission
within 180 days from the date of shipment 4

The clerical and administrative error recited in the subject application is
of the type within the intended scope of coverage of section 18 b 3 of
the Act and section 502 92 of the Commission s Rules of Practice and
Procedure

Therefore upon consideration of the documents presented by the
Applicant it is found that

1 There was an error in a tariff ofa clerical or administrative nature

resulting in the inadvertent failure to file the special rate for this particular
shipment of rice as had been agreed upon in advance by the carrier and
the shipper

2 Such a waiver of collection of a portion of the freight charges will
not result in discrimination among shippers

3 Prior to applying for authority to waive collection of a portion of the
freight charges Delta filed a new tariff which set forth the rate on which
such waiver would be based

4 The application was f1led within 180 days from the date of the subject
shipment

Accordingly permission is granted to the Delta Steamship Lines Inc
to waive collection of a portion of the freight charges specifically the
amount of 8453 35 An appropriate notice will be published in the tariff
of the American West African Freight Conference Eastbound TariffNo
15 FMC No 16

WASHINGTON D C
March 13 1978

S THOMAS W REILLY

Administrative Law Judge

4 For other provisions and requirements see 18b 3 and 502 92 of the Commission s Rules of Practice and
Procedure 46 CFR 502 92 a c
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DoCKET No 7410

FREIGHT FORWARDER BIDS ON GoVERNMENT SHIPMENTS AT UNITED

STATES PORTSPOSSIBLE VIOLATIONS OF THE SHIPPING ACT 1916 AND

GENERAL ORDER 4

PETITION FOR DECLARATORY ORDER DENffiD

March 13 1978

The General Services Administration GSA has fded a Petition for

Declaratory Order setting forth the rates it has accepted for freight
forarding services in II ports for its fiscal year commencing July 1 1977
and requests the Commission to conrlIm the lawulness of the rates

under section 510 24 b of the Commission s Rules and the standards

recently articulated in Docket No 7410 17 S R R 285 681 1977 1

A joint Reply was filed by the National Customs Brokers and
Forwarders Association of America Inc and the New York Foreign
Freight Forwarders and Brokers Association Inc which is not in fact a

reply to GSA s statements but rather a renewal of its twice rejected
proposal for a rule limiting GSA rates to the average of a forwarder s

commercial rates during the preceding year
The 19 freight forwarders listed in the Petition have either performed

forwarding services for GSA at the stated rates since July 1 1977 or

offered to perform such services Although all 19 forarders certified to

GSA that their rates ere compensatory equitable and nondiscriminatory
vis a vis commercial shippersthe standard established by the Commis
sion s Report in Docket No 7410 17 S R R at 300some of the rates
and bids are so low as to appear on their face to violate section 510 24b
It is not possible however to ascertain whether any of the stated rates

and bids in fact violate section 510 24b without inquiry to the services
provided the commercial rates of the forwarder involved and that

forwarder s cost structure GSA s Petition must therefore be denied to

the extent it requests an immediate confirmation of the lawfulness of

1 These rates ranle from one cent 100 minus a99 cent discount for payment within OSA normal payment
period to 16 47 per shipment All bidden certified to OSA that their rates were compensatory equitable and

nondiscriminatory visa vis commercial shippersthe standard established by the Commission Report in Docket

No 7410 The one cent rate is that of L F SurDla Co Inc Surillo for the Port of New York GSA has further

requested the Commission toascertain which of eiaht alternative bids should be accepted for its New York shipments
if SurDlo s bid is violative ofscction 10 24b The alternative bids range from 3 2 to 37 50
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the 1977 1978 rates and the alternative bids for Port ofNew York The
Commission shall however take steps to institute an appropriate
investigation into the probable violations revealed by the instant petition

THEREFORE IT IS ORDERED That the Petition for Declaratory
Oider of the General Services Administration is denied

By the Commission

SEAL S FRANCIS C HURNEY

Secretary

20 F M C



i

I
0

I
1

FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No S66

DAVID ULLMAN

v

SEA LAND SERVICE INC

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER

PERMITTING REFUND AND WAIVER OF CHARGES

April 12 1978

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the

Commission on April 12 1978
IT IS ORDERED That applicant is authorized to waive collection of

1 832 70 and refund 100 00 of the charges previously assessed David
Ullman

IT IS FURTHER ORDERED That applicant shall publish promptly in
its appropriate tariff the following notice

Notice is hereby given as requiret by the decision in Special Docket 566 that
effective October 7 1977 for purposes of refund or waiver of freillht charges on any
shipments which may have been shipped durinll the period from October 7 1977 through
December 31 1977 the rate on Sail Boats 470 ClassU S Olympic Yachting Team
from Yokohama to Lonll Beach is free of charge subject to all applicable rules

regulations terms and conditions of said rate and this tariff

IT IS FURTHER ORDERED That refund and waiver of the charges
will be effectuated within 30 days of service of this notice and applicant
shall within five days thereafter notify the Commission of the date and
manner ofeffectuating the waiver

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 566

DAVID ULLMAN

v

SEA LAND SERVICE INC

March 14 1978

Application for permission to refund portion of freight charges collected and waive
balance of freight charges granted

INITIAL DECISION OF STANLEY M LEVY ADMINISTRATIVE
LAW JUDGE 1

Sea Land Service Inc Sea Land by application dated February 24

1978 has applied for pennission to refund and waive collection of freight
charges aggregating 1 932 70 in connection with one shipment of boats

by the U S Olympic Yachting Team 2 The shipment in question was

from Yokohama Japan to Long Beach California on October 7 1977
as per Bill of Lading No 937 998062 The tariff involved is the Trans
Pacific Freight Conference of JapanKorea Tariff No 35 FMC6 Item
No 540060 17th Revised page 291 effective January 1 1978

The facts are as follows

In the early summer of 1977 Sea Land Service was approached by the

U S Olympic Yachting Team to donate the ocean transportation for the

boats to be used by the Olympic Team in yachting races to be held in

Japan in September of 1977 Sea Land was willing to do so and

accordingly on August 5 1977 Sea Land s Westbound Pricing Manager
M R Cook wrote to the Pacific Westbound Conference seeking
conference action to publish acharitable freeof charge rate item covering
the ocean move from California to Japan On the blind carbon copy of

the letter instructions were given to Sea Land s Tokyo Conference

Representative D F Robinson requesting similar action to be taken in

the homebound Trans Pacific Freight Conference JapanKorea freight
tariff Mr Robinson however inadvertently failed to bring this matter to

I This decision became the decision of the Commission April 12 1978
2 Complainant isa member of the U S Olympic Yachting Team
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The legislative history of the amendment to section 18 of the Shipping
Act public Law 90298 4 specifies that carriers are authorized to make
voluntary refunds and waive the collection of a portion of their freight
charges for good cause such as bona fide mistake The nature of the
mistake was particularly described

Section l8 b appears to prohibit the Commission from authorizing relief where
through bona fide mistake on the part of the carrier the shipper is charged more than he
understood the rate to be For example a carrier after advising a shipper that he intends
to file a reduced rate and thereafter fails to file the reduced rate with the Federal
Maritime Commission must charge the shipper under the aforementioned circumstances
the higher rates

It is concluded that
The inadvertent failure to extend the free carriage for a charitable item

to the tariff governing the eastbound carriage falls within the intended
ground for waiver or refund that authorization to refund and waive
collection will not result in discrimination against shippers similarly
situated

That a new tariff was filed prior to the filing of the application for
permission to refund and waive collection of freight charges

That the application was filed within 180 days from the date of
shipment

Wherefore In accordance with section 18b 3 of the Act permission
is granted to refund 100 of the freight charges collected and to waive
collection of 1 832 70 of the frelght charges

S STANLEY M LEVY

Administrative Law Judge
WASHINGTON D C
March 14 1978

refund orwaiver must be filed with the Commission within one hundred and eighty days from the date ofshipment

The Commission s regulations implementing section 18b 3 appear in Rule 92a of the Commission s Rules of
Practice and Procedure 46CPR 502 92a

4 House Report No 920 November 14 1967Toaccompany H R 9473 on Shipping Act 1916 Authorized Refund
of Certain Freight Charges Statement of Purpose and Need forthe Bill to Amend Provisions of the Shipping Act

9 6 toAuthorize the Federal Maritime Commission to Permit aCarrier to Refund aPortion of the Freight Charges

20 F M C



FEDERAL MARITIME COMMISSION

SPECIAL DOCKET NO S34

CUTLERHAMMER DENVER

v

LYKES BROS STEAMSHIP CO INC

ORDER ON REMAND

March 14 1978

The Commission by notice served February 14 1978 determined to

review the iniial decision in this proceeding The Administrative Law

Judge had granted a request for waiver under section 18b3based on

his finding that a specific rate had been agreed to but inadvertenly
incorrecfly filed

Upon review the record discloses no evidence to suppoR the Admin

istraiveLaw Judges finding Lykes states that a verbal agreement had

been reached in March 1976 with a freight fonvazder for a lump sum rate

to cover a par6culaz shipment of printing press parts to move on a

pazticulaz vessel from Houston and New Orleans On November 30
1976 Lykes filed such a lump sum rate but failed to include Houston as

a poR of loading On February 10 1977 a shipment from Houston was

effected

No evidence has been furnished which would substantiate that a prior
agreemen was reached to establish a rate to include Houston as a loading
port or that the exclusion of Houston from the tariff was inadvertent We

think more should be required than the mere allegation of the carrier

concerning the natu of the agreed rae This is especially true in this

case because the wide lapse of time between the alleged agreement and

the date of shipment casts doubt on the allegalion that he agreement was

to cover a specific shipment on a pazticulaz vessel Even though the

agreed rate is said to have been reached verbally evidence of such

agreement likely ezists in Ihe form ofcormation by the forwazder o

the shipper or instrucfions to the tariff Sler etc Ifnot affidavits of those

involved in the rate negotiations and agreement could serve as a
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substitute As stated in a previous decision adopted by the Commission
in SD467 Union Engineering v Iran Express Lines 16 SRR 610 if

freight charges are to be waived solely on the basis ofconclusory
statements the applicant for waiver becomes the arbiter instead of the
Commission

Accordingly it is ordered that proceedings in this matter are remanded
to the Administrative Law Judge for the purpose of allowing the parties
an additional opporunity to furnish evidence of the nature described

herein and for issuance ofa supplemental initial decision within 45 days
of the date of this order

By the Commission

SEAL S FRANCIS C HURNEY
Secretary

We are aware tMa the application is submied dnder the sworn staemen of appiicants Direcror of Seabee

Marketing Noneheless we think hat under the circumstances of tNs case independent evidence shoWd be requveA
and if it is necessary to resort to swornsatements i is appropriate that such staementsindicate they are from

persons who were involved in forming the alleged agreement which is sought tobe proven

F M C



FEDERAL MARITIME COMMISSION

DOCKET No 73 79

HOUSEHOLD GOODS FORWARDERS AsSOCIATION OF AMERICA INC ET

AL

v

AMERICAN EXPORT LINES INC

SEA LAND SERVICE INC
UNITED STATES LINES INC

ORDER DENYING RECONSIDERATION

March 14 1978

The Commission has before it for decision a petition filed by the
Household Goods Forwarders Association of America Inc HGFA

seeking reconsideration ofour May 18 1977 decision Report in the

above captioned proceeding Therein we held that certain United States

flag carriers Respondents had not violated Shipping Act section 17 by
charging different rates for household goods shipped by the Military
Sealift Command MSC as Military Cargo N O S than for household

goods shipped by nonvessel operating common carriers NVO s and by
civilian shippers under specific Household Goods tariff items HGFA
now argues that this conclusion is erroneous because 1 the Report does
not contain adequate findings of fact 2 the absence of injury in fact is
irrelevant in a section 17 proceeding 3 the record nonetheless shows

ury in fact to be present and 4 the stipulated facts establish a section
17 violation as a matter of lawie that cargo distinguishable only by
the identity of the shipper is moving at different rates

A section 17 violation does not necessarily require a finding that a

shipper has been commercially iqjured and to the extent our use of the

phrase to the detriment ofone of them Report at 6 line 15

implies such a finding is mandatory we retract it It does not follow
however that HGFA s present arguments warrant reconsideration of our

decision The burden of proof in this proceeding is squarely on HGFA

I Respondents each maintain two specific tariff items for household loodsa U S Government item and a

commercial or civilian itemand chara c different ratcs for each HOPA members may and presumably do

ship under both rates upon occaSion but complain only ofthe U So Government rate as bein violative of section

17
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and like the complainant in Port of New York Authority v A B

Svenska 4 F M B 202 1953 HGFA has failed to establish that

Respondents s practice of transporting household goods for MSC and
HGFA under different rate items constitutes urifust discrimination 2

IIGFA s argument that aper se Shipping Act violation has occurred
relies primarily upon the summary exposition of section 17s potential
breadth contained in North Atlantic Mediterranean Freight Conference
11 F M C 202 1967 the Commission decision reversed by the Court of

Appeals in American Export Isbrandtsen Lines Inc v Federal Maritime
Commission 409 F 2d 1258 2nd Cir 1969 Even without the American

Export precedent however it is clear that section 17 is not as simplistic
and dogmatic as HGFA contends Congress did not intend to adopt a rule
of absolute uniformity The existence ofunjust discrimination is a factual

question which depends upon more than a bare difference in rates on

similar commodities Nashville Ry v Tennessee 262 U S 318 322

1923 National Gypsum Co v United States 353 F Supp 941 947
948 W D N Y 1973 An examination of all attendant transportation
circumstances is permitted See L T Barringer Co v United States
319 U S 1 89 1943 Koppers Co Inc v United States 166 F Supp
96 102103 W D Pa 1958 Coal to New York Harbor Area 311IC C

355 365 368 1960 The decided cases reveal that a variety of rate

discriminations are permissible in the presence ofjustifying transportation
conditions E g L T Barringer Co v United States supra different

loading charges on cotton shipments bound for different destinations

Texas Pacific Ry Co v Interstate Commerce Commission 162 U S
197 1896 different rates for import and export cargos Interstate
Commerce Commission v Baltimore Ohio Ry Co 145 U S 263 271
273 1892 different passenger rates for parties of 10 or more persons

Investigation of Overland OCP Rates 12 F M C 184 219 222 1969

afid sub nom Port of New York Authority v Federal Maritime

Commission 429 F 2d 663 5th Cir 1970 cert den 401 U S 909 1971

different rates for overlandOCP and local cargos Port of Houston

Authority v Lykes Bros Steamship Co 16 S RR 1069 1976 different

charges for handling baled cotton at different loading ports Coal From

Kentucky 308 IC C 99 1959 and Coal to New York Harbor Area

supra different rates for shippers ofa minimum volume within one year
Eastern Coal to Chicago 306IC C 195 1959 and Molasses from New

2 TheCommission s reference to MSC s increased reliance on direct procurement since 1971 Report at 4 was not

afmding of fact but arecapitulation of MSCs arguments HGFA s alternative assertion that it has suffered actual

iqiury is based solely upon its own March 19 1974 submission to the Department of Defense DOD stating that

DOD s direct procurement of household goods transportation increased from an average of 810 percent of DOD s

total shipments during 19621966 to a3538 percent average during an unspecified period subsequent to 1966 This

statement deserves titde weight It not only omits total tonnage and revenue data but the Affidavit of Frank G

Lazzari Appendix B toMSC s Memorandum of Law at 45 indicates that rates for through NVO shipments also

tended to be higher than those for direct procurement shipments during the 19621966 period and that it was the

introduction of new technology intermodal shipping containers rather than the existence of arate differential which

has altered household goods transportation patterns since the early 1960 s

20 F M C
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Orleans 235 IC C 485 1935 different rates for multiple rail car

shipments
Legally the instant dispute arises because Respondents Military

Cargo N O S rate permits but does not require a mixture offreight
items to be loaded in a single shipping container 3 MSC May ship full
containers of household goods or beer or paper towels at the same

N O S rate It may also ship containers mixed with several different
commodities in the nature ofa Freight All Kinds F AK tariff item

Whether the commercial rate used as a basis for comparison is an

N O S F A K or specific commodity item MSC s use of

competitive bidding techniques to obtain rates for its cargo offerings
generally assures that military cargo is assessed at a different usually
lower rate than comparable civilian commodity items 4

Practically the instant dispute involves an effort by HGFA to obtain a

larger share of the Department of Defense s OOD household goods
business and by Respondents to achieve higher freight rates for MSC

shipments Toward this end abrief conclusory Stipulation of Facts was

prepared which states inter alia that 1 both MSC and HGFA tender
household goods for shipment in steamshipfurnishedcontainers 2 the

ocean transportation performed for HGFA and MSC is substantially
similar 3 transportation circumstances and conditions do not warrant

a substantial differential in MSC and HGFA rates for household goods
4 Respondents rates for U S Government Household Goods are

discriminatory but not unreasonably high or otherwise unreasonable
and 5 the determination ofwhether a shipment is to move via MSC or

via an NVO is made by OOD 5

These facts do not establish that MSC invarlablytenders full container
loads ot household goods or that it ever tenders containers packed
exclusively with household goodsalthough the Commission does not

doubt such shipments occasionally occur In any event MSC retains the

option to submit containers of mixed freight Absent proof to the

contrary this option alone defeats the contention ihat MSC and HGFA

are shipping identical commodities The record is also noticeably silent

concemingthe exact carrier costs and other transportation coniitions
prevailing for any of Respondents three types of household goods
shipments Evidence that there are no special economies associated with
the handling ofMSC cargo would be particularly relevant

J N O S is an abbreviation for Not Otherwise Specifted MSC accepts bids for and Respondents publish
only two other military commodity ralos Military CarlO Refriaerated and Military Carao Vehicles

Since 1967 MSCshlpmenta have been rated on thepremiaecthat mlUtary c8IJO comprisesa distinclt commodity
for rate makina and other ShippinaAct purposes The repeal of former section 6 of the Intercoastal Shippinl Act in
1974 P L 93481 now precllidea discounts for iOvernment elflos which are not based upon accopted traDllportation
facton and has lenerated considerable controversy concemina the continued validity of sevoral MSC procurement

practices The Commill8ion s staff bas beendlrocted to prepare astudy of preBent militarycarlo operatiolllln Baht of
P L 93478 s requirements

OOO s preaent policy ia to abip via botb MSC and HOFA witha proferenco for tbomethod which is lIlQlt

practical in aparticular lIituation That is OOlt efCectiveno81 i not the 801e determinant Aflidavit of Lt Col

Coleman at 2 HOFA baa apparently opposed recent DOD proposals to ship houloholdlood8 on acost effectivenol8
basis d
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The present tripartite rating system for household goods is unusual but

does contain checks and balances of its own which reasonably protect the
interests of the instant parties Unless the household belongings ofDOD

employees have transportation characteristics distinguishing them from

those of civilians Respondents could refuse to establish a special U S
Government rate for household goods They should however have

little incentive to take such action Generally speaking the more DOD

business HGFA meplbers attract at a rate greater than the Military
Cargo N O S rate the larger the total revenues received by Respond
ents Ifthere were no U S Government rate DOD would either have

to pay NVO s to handle its household goods at Respondents higher
commercial rate6 or more realistically rely exclusively upon direct

MSC shipments We consider it likely that Respondents will strive to set

their U S Government rates at levels which will make NVO

utilization cost effective for MSC Should they do otherwise the net

result might well be a lessening of gross revenues realized by HGFA

members and Respondents alike
Unless and until it is clearly demonstrated that the ocean rates available

to MSC do not reflect bona fide differences in carrier costs value of

service competition or other recognized transportation factors we believe

the most appropriate course is to permit the RFP system employed over

the past decade to continue Whatever adjustment P L 93 487 may

eventually require in MSC s current procurement methods can probably
be best accomplished by amending the Commission s General Order 29

regulations 46 C F R Part 549 and not by ad hoc rulings on an

incomplete record designed to benefit a special interest group
7 At this

time we are without sufficient information available to permit the sound

formulation of guidelines which will accommodate the several competing
interests involved including those of the Armed Services Procurement

Act 10 U S C 2301 et seq 8 and the nongovernment shippers now

paying the commercial rate for the transportation of their household

goodsand are unwilling to prescribe a piece meal remedy which could

entirely eliminate MSC s present procurement system
MSC once negotiated the U S Government rates paid by NVO s

directly with the Respondent carriers Affidavit of Frank G Lazzari

supra and could presumably do so again If DOD s voluntary failure to

include NVO rates in its present RFP program results in higher costs to

DOD in those instances when it chooses to employ NVO s the

Commission is not prepared to proclaim that this conscious government

6As indicated at page 2 note I of the Report exact comparison of the commercial and U S Government

rates is not possible on the prescl t record The commercial rate is presumed to be higher because otherwise the

NVQs would be employing it or complaining ofils unavailability
1 General Order 29 assures that MSC s competitive procurement methods will not drive Respondents rates below

fully distributed costs
8 We do not imply that the Procurement Act takes precedence Oi cr the Shipping Act The former statute does

express anational policy favoring competition to the maximum practicable extent in the procurement of military

supplies and services however and is entitled to consideration in the development of Shipping Act policy See

Southern Suamship Co v Labor Board 316 U S 31 47 1942

20 F M C
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procurement policy represents Wiust discrimination within the meaning
of Shipping Act section 17 9 The complained of U S Government
Rates exist only as an integral part of DOD s transportation system and
appear on the present record as likely to benefit HGFA s members as to

injure them Under these circumstances we cannot fmd that different
amounts have been charged to contemporaneous shippers of the same

commodities over the same line between the same points under the same

transportation circumstances and conditions
THEREFORE IT IS ORDERED That the Petition for Reconsidera

tion of the Household Goods Forwarders Association of America Inc

is denied
By the Commission

SEAL S FRANCIS C HURNEY
Secretary

9The Report did not find and is not dependent upon aflndln that HOFAmembers are aaonts of the Defons
Department HGPA s attempt to diatin uish the holdin inAmerican Export IsbrandlsenLines Inc v Federal
Maritime Commisslon supra where two loverorn nt qenei s were the shippers from the present dispute was

rcUected because the differences between HOFA members and MSC as shippen are insufficient to result in ullust
discrimination It couldalternatively be stated that insofar as tho equalitarian purposes of section 17 are conQemed
MSC and HOFA must be conaidercd as thouah they were a inaIe sbipper The AmerlcQn Exporl decision supports
our conclusion that the existfnll dlacrimloation between the ratel aueseed for the MSC and NVO method of

transportina DODhousehold lloods is not UtUust
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FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 523

MITSUI AND CO U S A INC

v

PACIFIC WESTBOUND CONFERENCE

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER
PERMITTING REFUND OF CHARGES

March 9 1978

No exceptions having been taken to the initial decision in this
proceeding and the Commission having determined not to review same
notice is hereby given that the initial decision became the decision of the
Commission on March 9 1978

IT IS ORDERED That appliclI1t is authorized to refund 882 80 of the
charges previously assessed Mitsui and Co U S A Inc

IT IS FURTHER ORDERED That applicant shall publish promptly in
its appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket 523 that effective January I 1977 for purposes of refund
or waiver of freight charges on any shipments which may have been shipped from
January I 1977 through February 16 1977 the local rate on Helium Gas or Liquid
Not Including Mixtures is 109 00 to Japan base ports subject to all applicable rules
regulations and conditions of said rate and this tariff

IT IS FURTHER ORDERED That refund of the charges shall be
effectuated within 30 days of service of this notice and applicant shall
within 5 days thereafter notify the Commission of the date and manner of
effectuating the refund

By the Commission

SEAL S FRANCIS C HURNEY
Secretary
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FEDERAL MARITIME COMMISSION

SPECIAL DocKET No 523

MITSUI AND CO U S A INC

v

PACIFIC WESTBOUND CONFERENCE

Adopted March 9 1978

Application for permission to refund 882 80 of freight charges granted

INITIAL DECISION OF CHARLES E MORGAN
ADMINISfRATIVE LAW JUDGE

By application timely filed on July 8 1977 pursuant to Rule 92 a of
the Commission s Rules of Practice and Procedure 46 CPR 502 92a and

section 18b 3 ofthe Shipping Act 1916 the Act the Pacific Westbound
Conferen e seeks authority to refund a portion of the freight charges
collected for to shipments of liquid helimn bills of lading dated January
11 1977 from Los Angeles California one shipment to Tokyo Japan
and the other to Kobe Japan The applkation is concurred in by the

complainant Mitsui And Co U S A and by the participating ocean

carrier Mistui O S K Lines Ltd
The two shipments each had gross weights of 4 990 pounds and

measurements of 542 cubic feet The Conference s tariff PWC No 5

FMC 13 with rates on the metric system lOOOkilograms or 2 204 62

pounds yt or one cubic meter or 35 314 cubic feet M equals one tQn

took effect on January 1 1977 The Conference s prior tariff PWC No 4

FMC12 provided rates on the imperial system 2 000 pounds W or 40
cubic feet M equals a ton

The old rate on liquid helimn in tariff No 4 was 123 W M imperial
system In converting this imperial rate to the metric rate the Pacific
Westbound Conference applied astowage factor based on the weight of
this cargo The old 123 imperial rate times the stowage factor of110230

resulted in a new metric rate of 135 58 rounded to 136 W M which was

the rate charged on the two shipments herein
However the measure of this cargo exceeds its weight and the

1

I This decision became the decision of theCommission March 9 1978
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conversion from the imperial rate to the metric rate should have been
made with a lower stowage factor The correct new rate results from the
old rate of 123 times the stowage factor of 88285 which gives a new

metric rate of 10859 rounded to 109 W M
It was not until February 17 1977 which was after the two shipments

herein moved that the Pacific Westbound Tariff Circular 1277 an

nounced a correction of the rate in issue to 109 W M There are no

known similar shipments other than these two of liquid helium which
moved during the same period of time

Aggregate charges were collected totalling 4 34348 on these two

shipments based on the rate of 136 per metric ton and 15 348 metric
tons per shipment or 2 087 33 per shipment plus a terminal receiving
charge of 8441 per shipment

The sought basis of charges is 109 per metric ton times 15 348 metric
tons per shipment or 1 672 93 per shipment or aggregate sought charges
for both shipments of 3 345 86 The sought basis of charges does not

factor in the terminal receiving charges of 8441 per shipment or 168 82
for the two shipments

Recomputing the sought basis of charges so as to include the terminal

receiving charges results in an aggregate sought basis of 3 345 86 plus
168 82 or 3 514 68
The aggregate charges collected of 4 34348 exceed the recomputed

sought charges above of 3 514 68 by 828 80
It is concluded that respondent acting for its participating ocean carrier

or said ocean carrier Mitsui O S K Lines Ltd should be authorized to
refund 828 80 to the complainant Mitsui And Co U S A Inc

It is concluded and found that there was an error ofan administrative
or clerical nature in the conversion of the tariff item in issue from the

imperial to the metric system that the authorization of a refund of a

portion of the freight charges collected will not result in discrimination

among shippers that prior to applying for authority to refund a portion of

the charges collected the Pacific Westbound Conference filed a new tariff
which sets forth the correct metric rate basis on which the refund ofa

portion of the charges collected would be computed and that the

application was timely filed
Inaccordance with section 18 b 3 of the Act permission is granted to

refund a portion of the charges collected The refund authorized is
882 80

S Charles E Morgan
Administrative Law Judge

WASHINGTON D C

February 8 978
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FEDERAL MARITIME COMMISSION

DOCKET No 7748

SEA LAND SERVICE INC
GENERAL INCREASE IN RATES IN THE U S WEST COAST PuERTO RICO

TRADE

DISCONTINUANCE OF PROCEED G

March 15 1978

This proceeding was instituted by order of the Commission served

September 28 1977 to determine the lawfulness of a rate increase by
Sea Land Service Inc applicable to the U S West CoastPuerto Rico
trade

Sea Land has since terminated its all water service in this trade and has
cancelled its tariff which is the subject of the proceeding Based on the
cancellation Sea Land has moved for discontinuance of this proceeding
Hearing Counsel replied in support of the motion to discontinue The
subject matter of this proceeding having been withdrawn no purpose
would be served by continuing the proceeding

IT IS ORDERED That this proceeding is discontinued
By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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FEDERAL MARITIME COMMISSION

DOCKET No 77 15

MATSON NAVIGATION COMPANY

v

PoRT AUTHORITY OF GUAM

DOCKET No 77 16

UNITED STATES LINES INC

v

PORT AUTHORITY OF GUAM

NOTICE OF AOOPfION OF INITIAL DECISION

March 10 1978

No exceptions having been filed to the initial decision in these

proceedings and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the

Commission on March 10 1978
By the Commission

SEAL S FRANCIS C HURNEY

Secretary



FEDERAL MARITIME COMMISSION

No 77 15

MATSON NAVIGATION COMPANY

v

PORT AUTHORITY OF GUAM

No 77 16

UNITED STATES LINES INC

v

PORT AUTHORITY OF GUAM

Adopted March 10 1978

i
Respondent found to have established assessed and collected a terminal service charge

not provided for In tariff in violation of section 17 of the Shippina Act 1916

Reparation awarded
Edward D Ransom for complainants Matson Navigation Company

and United States Lines Inc

Edward S Terlaje for respondent Port Authority of Guam
Aaron W Reese as Hearing Counsel intervenor

INITIAL DECISION OF JOHN E COGRAVE ADMINISTRATIVE
LAW JUDGE

These proceedings began with the fding of Complaints and Petitions
for Declaratory Orders by Matson Navigation Company in No 77 15
and United States Lines Inc in No 77 16 Since both cases were

virtually identical they were consolidated for hearing and decision
pursuant to Rule 148 of the Commission s Rules ofPractice and Procedure

46 CFR 502 148 Hearing Counsel was granted leave to intervene under
Rule 72 46 CPR 502 72 After the scheduling ofa prehearing conference
the parties presented a stipulation which would eliminate the need for a

prehearing and hearing Iapproved the stipulation cancelled the prehear

1
i

I This decision became the decision of the Commission March 10 1978
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MATSON NAVIGATION CO V PORT AUTHORITY OF GUAM 507

ing and set up a proceduml schedule Basically the stipulation provided
that the cases were to be submitted for decision on the basis of the

pleadings and briefs 2

The gravamen of the complaints3 is that the Port Authority ofGuam

has established a charge for electric power furnished to refrigerated
containers when plugged into reefer slots which is in violation of

section 17 of the Shipping Act 1916 46 U S C 816 b because the

Port s tariff failed to provide for the charge 4

The findings of fact which are set forth below are not contested by the

respondent They are taken from the complaints and the respondent s

answers to the interrogatories ofHearing Counsel S

Matson and U S Lines are common carriers by water serving the

Territory of Guam and use the Port Authority of Guam s terminal

facilities at Apra Harbor the Port The Port Authority was established

under Title XV Government Code of Guam

The Port Authority is engaged in carrying on the business of furnishing
wharfage dock warehouse or other terminal facilities in operating the

Port in connection with common carriers by water The Port is therefore

an other person subject to the Shipping Act 1916 46 U S C 801

The Port has on file with the Commission a terminal tariff entitled
Commercial Port ofGuam Terminal Tariff which became effective on

September 1 1973 This tariff names Rates Charges Rules and

Regulations Applying at Apra Harbor 6 The Port s tariff has from its

effective date applied to refrigerated cargo in containers

From the inception ofMatson s and U S Lines services to Guam the

Port has received delivered and stored their refrigemted containers and

has furnished electric power to all those containers while in storage in the

Port s reefer slots

The complaints specifically allege that

2 Pleadings as used in the stipulation include the complaint and petition filed in each docket together with their

attachments the answer filed in each docket with attachments Hearing Counsels petition to intervene the

interrogatories propounded by Hearing Counsel and Guam s answers to those interrogatories and the variousorders

issued by the Acting Secretary and myself The stipulation also provided for official noticeof the Guam tariffon file

with the Commission
1 Complaints as used in this decision include the petitions fordeclaratory order

4 Other violations are alleged whic h would result from projected actions of either complainants or respondent i e

should respondent make good its threat to cut off eleCtric powerto Matson s and U S Lines refrigerated containers

they assert that reSpOndent would be guilty of an uqjust and unreasonable practice under section 17 Complainants go

so far as to allege that even the threat to cut off the power is a violation of section 17 Additionally complainants
assert that should they enter into an agreement to pay the charges assessed by the Port for electric power they would

be in violatlon ofsection is of the Shipping Act 46 U S C fH6

S The complaints of Matson and U S Lines are in all material respects identical

6 Thetariffprovides The rates charges rules regulations revisions or supplements named in this tariff apply on

all freight received at the terminal orwharvesat port
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The wharfage charge in the Port s tiled tariffcovers the use of its terminal facilities by
containers and includes the furnishing of electric power to refrillerated containers
located on the Port s facilities prior to loading or subsequent to unloading from the
vessel during free time At the expiration of free time the demurrage charge covers and
includes the furnishing of electric power to refrillerated carllo When a container
remained at the port for a substantial period of time arranllements were made for those
containers at a charge provided in the tariff for open storalle on paved area per square
foot per month 7

The Port s tariff consistently states with specificity any special rates or

charges which are to be assessed in addition to the basic charges for

general services such as wharfage e g the tariff has long specifically
stated charges for electric telephone water and heavy lift services when

provided to vessels during stevedoring
On May 4 1976 the Port sent to All Agents a memorandum the

subject ofwhich was Reefer Slots It said
Effective May S 1976 all refrigerated containers plugged in the Port s Reefer Slots will
be charged Ten Dollars 10 00 per container per day When computing the aforemen
tioned charges halves of pluglled in periods shall be considered and assessed in the
following manner

I Twelve 12 hours or less shall be charged at one half the rate per 24 hour period
2 Over twelve 12 hours and not more than 24 hours shall be charged at the full rate

per 24 hour period
Your cooperation in this regard is appreciated

Prior to May 5 1976 the Port furnished electric power to refrigerated
containers ofcomplainants when they were plugged into the reefer slots
but no charge over and above the rates and charges stated in the Port s

tariff for whartage demurrage or storage was assessed for electric power
furnished these containers

The charge of 10 00 a day for power to reefer slots was instituted as a
result of public meetings ofthe Board of Director s of the Port 9 at which
the Board adopted a resolution by 1IIli0rity vote to assess the charge

After the May 4th memo the Port began assessing the 10 00 charge for
power furnished complainants when their containers were in reefer slots
The assessment against Matson for the period to and including May 1
1977 amounts to some 66 000 The assessment against U S Lines for
the same period amounts to approximately 12 000 Except for 75 00

paid by Matson for the period June 18 1976 and 540 00 paid by U S
Lines for the period June 20July 7 1976 complainants have refused to

pay the charges for power supplied to the reefer slots 10 The Port has

1RuJe 64 of the RuJfI of Practice provides that recitala of material and relevant facts in a complaint unless
pecifically denied In thean werthereto hall be deemed admitted 8true 46 CPR 502 64 Complainants Instat

that the proposed findinp in this parqraph are of fact and should be accepted al true There is ItqUOItioD however

as to whether the proposals are indeed ttndinp of fact orquestions ofproper tariff Interpretation which Jalterwould
present issues of law However in view of an araument made on brief and its disposition later tn this decision it Is
unnecC88ary to resolve Uus question

S The Port s answer would set the effective date at June I 1976 However this discrepancy is not erial to the
disposition of these cases

9 Pursuant to the Government Code of Guam the Board haa the power to fix aU rates doekale rentaJs toU
pilotaae wharfaeand charaes applicable to Apra Harbor

10 Both Mauon and U S Lincs have beenand are continuina to escrow funds sufftcient to meet the assessments of
the Port
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threatened to withhold electric power from Matson and U S Lines but
has not as yet done so

On August 10 1977 the Port filed with the Commission an amendment
to its tariff which became effective September 10 1977 Original Page 15
of the tariffwas amended to provide for a charge for furnishing electric
power to containers plugged into reefer slots Item No 6 ofthe amended
page 15 reads

6 The daily charge for plugged in refrigerated containers will be at cost as determined
by the Guam Power Authority As of November 1974 the cost was 9 00 per container
per day

DISCUSSION AND CONCLUSIONS

As cast by the complainants the sole issue presented in these cases is

Since the Port failed to file a tariff amendment with the Commission or to amend its
tariff can it enforce and collect an additional charge for furnishing electric power to
refrigerated containers previously furnished and covered under general charges in its
tariff II

In resolving this issue in favor of complainants of course the following
relief is requested
I That the Commission hear and resolve the controversy between complainants and

the Port with respect to such special extra charges for furnishing electric power to
refrigerated containers and determine the lawfulness of the Port collecting such charges
from complainants in excess of the rates and charges for the terminal services stated in
the Port s tariff

2 That the Commission by its order determine
a that the only charges which complainants are obliged to pay to the port are those

set forth in the Port s tariffs
b that the furnishing of electric power to refrigerated containers is included in

wharfage demurrage storage or other basic charges in such tariffs and
c that the special extra charges for such electric power over and above such

tariff are unlawful charges which complainants are not obligated to pay
3 That the Commission determine whether complainants and the Port can in the

absence of a section 15 agreement lawfully agree upon payment of or otherwise pay
the special extra electric service charges assessed by the Port but not set forth in its
tariff

4 That the Commission issue a cease and desist order to the Port ordering the Port
not to carry out its threat to withhold terminal facilities from complainants and in
particular not to withhold the furnishing of electric power to complainants refrigerated
containers at the Port s facilities and not to refuse to accept their refrigerated cargo or

not to penalize or otherwise retaliate against them
5 That the Commission determine that the threat to withhold terminal services from

complainants is in itself a practice which is unlawful under section 17 of the Shipping
Act

6 That in the event complainants should be compelled by the Port to pay special
extra charges for electric power as alleged the Commission order reparations to

complainants by the Port in the amount of such excess charges imposed and paid plus
costs interest and attorney s fees

11 Complainants would perhaps from a desire for symmetry state the converse canMatson and U S Lines
refuse topay on the grounds that it is an unlawful and invalid charge
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As an other person subject to the Act respondent must adhere to the
requirements of the Commission s General Order 15 46 CPR 533 1 et

seq which establishes the rules and resuIations governing the filing and
content of tariffs by persons erigaged in furnishing wharfage dock or

other terminal facilities to common carriers by water The relevant
provisions of General Order 15 are

Section 533 2 Purpose The purpose of this part is to enable the Commission to

discharge its responsibilities under section 17 of the Shipping Act 1916 by keeping
informed of practices and rates and charges related thereto instituted and to be
instituted by terminals and by keeping the public informed of such practices

Section 533 3 Persons Who Must File Every person carrying on the business of
furnishing wharfage dock warehouse or other terminal facilities as described in section
533 1 including but not limited to terminals owned or operated by states and their

political subdivisions shalllile in duplicate a schedule or tariff showing all its
rates charges rules and regulations related to or connected with the receiving
handling storing andor delivering of property alits terminal facilities Emphasis mine

Since the inception of complainants service to Guam respondent has
furnished electric power to containers which were received by respondent
and placed in reefer slots to await delivery to consignees or transship
ment Prior to May 5 1976 respondent made no attempt nor did It claim
any right to assess or collect special charges for electric pOwer furnished
to refrigerated containers while they were in the reefer slots Nor did

respondent s tariff contain any specific provision for a change for power
furnished to containers while in those slots However respondent now

claims that there is a provision which has all along authorized the
assessment and collection of that charge That provision is said to be
Rule P of the tariff which is a part of a section entitled Stevedoring
Services and which reads in part the part selected by respondent

At the request of the Shipping Line or their aaent electric power may be supplied for
at the same rates that the Guam Power Authority would charge for the service if
supplied directly

a

b
c

d 12

According to respondent this section expressly and explicitly authorized
the Port to assess charges for electric power supplied although such rate
must be at the same rate that the Guam Power Authority would charge
Respondent continues

It is manifest from a readinll of these provisions that the Commercial Port of Guam
clearly intended the 1973 terminal tariff to include specific rates for electric power
supplied to shipping lines over and above rates and charges

While respondent admits that subparagraphs a through d of the rule
govern the rate for electric power provided to vessels but nevertheless

U This is how reapondent8 reproduced Rule P in its Openina Brief The subparaaraphs a d speak exclusively of

electrir powersupplied to the vessel No mention whatever is made of power to be supplied to containers whether or

not in reefer slots
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continues to say that the language contained in the first paragraph
ofsaid rule indicates that the electric power rate stated therein may be
assessed separately and in addition to those outlined in section a through
d and that the electric power rate described in the frrst paragraph

of Rule P is applicable to refrigerated cargo in containers when said
containers are placed at rest in the port s container yard 13

Even the most cursory examination of Guam s tariff belies such a

construction Indeed in some respects the tariff is a model oforganization
It begins with a section devoted to the general rules and regulations
applicable to the whole tariff and then proceeds through those rules and

regulations and charges governing the specific services offered by the
Port In the General Rules and Regulations section such disparate
matters as notices to the public Right to Withhold Delivery ofFreight
loss and damage claims and Whalebacks are dealt with 14 The General
Rule section is followed by other sections which deal specifically with

Wharfage Docket and Dockage Stevedoring Service Cargo
Handling Services Container Stevedore and Handling Services

Equipment Rental Free Time and Demurrage and Rentals
Thus the tariff has a specific section which contains the particular rules

regulations rates and charges governing each service offered by the Port
Each section begins with a definition of the particular service covered by
it and each section includes the rates or charges for that service

Rule P itself is in the section of the tariff entitled Stevedoring
Services and the section is devoted exclusively to those services

Stevedoring is defined in that section as

Services rendered by Ihe Port in removing or handling cargo from the end of Ihe
vessel s tackle or place of rest on pier 10 the vessel s hold dock tween decks and deep
tanks or 10 any spaces in the vessel and from any space in Ihe vessel remove and
handle cargo including on deck tween decks holds and deep tanks and land said
cargo at place of rest on pier

When dealing with the proper application of the definition ofwharfage
in a terminal tariff the Commission in Sacramento Yolo Port Dist v

Fred V Noonan Co Inc 9 F M C 551 1966 laid down the following
general principles

It is a basic principle in the law of tariffconstruction that tariffs must be clear and
unambiguous to avoid possible discrimination among users of tariff services When a

tariff is clear on its face no extrinsic evidence may be used to vary its plain meaning
Tariffs are moreover drawn unilaterally and must therefore be construed in the case of
ambiguity against the one making and issuing the tariff and it is the meaning of express

1J Complainants argue that the Port s contentions on Rule P are directly contrary to the stipulated record and the

Port is precluded from making any argument about the meaning of Rule P citing Rule 64 again While 64 is quite
explicit and provides clear ground for rejecting any argument about Rule P it is unnecessary to base rejection of the

Port s contentions exclusively on Rule 64
14 Forthoseofmorethanidle curiosity a whaleback is asteel pallet specifically constructedbyoceancarriers which is

not largerthaneight 8 feetby twelve 12 feetand is suitablefor forklifthandling Presumably the pallet sshape resembles

the back of a whale although information of record does not confirm this
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language employed in the tariff and not the unexpressed intention which controls

Aleutian Homes Inc v Coastwise Line 5 F M B 602 608 9 F M C at 558

Of course a tariff must be read as a whole and not in part and neither

side here the carrier or the terminal may resort to astrained orunnatural

construction Storage Practices at Longview Wash 6 F M B 178 182

1960 U S v Farrell Lines Inc 16 F M C 42 1912

The Ports tariff is admirably clear in its overall organization It is

divided into sectionsone for each service offered by the Port Each

section is selfcontained For example the section Original page 5 13

begins with a deftnition of wharfage deals with limitations and exemp

tions explains when wharfage will not be charged and concludes with the

rates for the service Inother words all a potential user of the service

needs to know about wharfage can be found not so suprisingly in the

section of the tariff entitled Wharfage The section on Dock and

Dockage is structured similarly The same can be said for Stevedoring
and the other sections dealing with specific services The most significant
feature of the format of the Port s tariff is that in none of the sections

could I ftnd any cross referencing to other sections 16 The charges
contained in the Wharfage section are for wharfage just as the rates in

the Dock and Dockage section are for dockage The question of

course now becomes how can a provision for an electric power charge
appearing in the Stevedoring Services section be made to apply to a

service which is rendered after stevedoring either ends or begins The

simple answer is that it cannot The power charge contained in Rule P is

for the furnishing of power to the vessel during stevedoring operations
only no other interpretation is reasonable To adopt the Port s interpre
tation would be to create an ambiguity where none now exists

Respondent however argues that It is manifest from a reading of

these provisions that the Commercial Port of Guam clearly intended the
1973 terminal tariff to include specific rates for electric power supplied to

shipping lines over and above rates and charges in the Port s tariff for

wharfage demurrage storage and stevedoring services 17 There are

naturally several things wrong with this statement In the ftrst place the

intentions of the Commercial Port of Guam whatever in fact they may

have been cannot work to change the clear meaning of a tariff provision
Secondly if it indeed was the intention in 1973 to impose a charge for

power in addition to the rates or charges for wharfage demurrage

I Althouah I have not found acase which specifically statel that the same principles of construction apply to

terminal tariff as well as carrier tariffs the Sacramento ce lupra and others mllke It clear that they do
16 By this I mean cross rcfercncina between those tariff sections dealina with thespeciftc services offered There is

at least one actual cross reference to the General Rules Section from the specific services sections and it would

sometimes be necessary to resort to the General section to Ond the definitions of terms used in the specific sections

This does not however detract from the all incluslve nature of thesections deaUns with specific services offered by
the port

17 If the meanina ofRule P was so manifest whywas there no mendon of it in the May 4th memo That memo

creates the impression that it is dealina with anew charae and not with thebelated imposition of an already existins

and authorized charae Quite often when an advocate uses manifest and its kindred tenils like it is axiomatic

I have found behind the logic ofan arlUIIent arather unhappy lawyerdoioa his best to save a bad situation forhis

client
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storage or stevedoring services why did the Port wait until 1976 to do
it t8 Finally the argument that Rule P expressly and explicitly authorized
the charge is belied by the manner in which the Port amended its tariff to

specifically provide for the charge In its brief the Port says

Notwithstanding the clear meaning of Rule P the Port s board of directors in its
desire to avoid confusion in the future relating to its intention to commence charging for
electric power supplied to shipping lines amended its tariff 19

Once having determined to amend the tariff the logical expectation ofa
user of the Port s services in view of the Port s understanding ofRule
P would be that Rule P itself would be amended Not so however

Original page 14 entitled Cargo Handling Services was amended by
among other things the addition ofa new sentence which reads

6 The daily charge for plugged in refrigerated containers will be at cost as determined
by the Guam Power Authority As of November 1974 the cost as 9 00 per container per
day

The amendment to the Cargo Handling section of the tariff does nothing
to further the Port s cause for Rule P In fact it can only be interpreted as

an indication of the confusion which would have been created had the
Port amended Rule P to provide for the power charge

The tariff of the Commercial Port of Guam did not provide for an

electric power charge to be assessed for containers plugged into reefer
slots and the complainants were not obligated to pay that charge The

attempted establishment assessment and collection of the charge without
aproper amendment to the tariff was an unjust and unreasonable practice
in violation of section 17 ofthe Shipping Act 1916

At this point a small digression seems warranted in an attempt to avoid
further confusion which could lead to more litigation over the charge at

issue here
As noted the amendment which was intended to avoid just such

confusion was made to the Cargo Handling section of the tariff That
section defines Cargo handling as

Services rendered for the benefit of noncontainerized cargo including cargo from the
Container Freight Station during the period the cargo is in the care and custody of the
Port when received at the place of rest assigned to the cargo by the Port and from
which cargo may be delivered to from consignee shipper trucks within the Port premises

There just doesn tseem to be any rhyme or reason for the inclusion of
a charge for a service to be rendered exclusively to containers in asection
of the tariff which by its very definition excludes those services There is
even less reason for the inclusion of the charge in this section when by
simply turning to the next page of the tariff Original page 15 you find a

18 If this argument is accepted it could well follow that the Port had been operating illegally prior to May 5 1976

by providing freea service for which the Port required the assessment and collectionofacharge
19 It cannot be determined from this record whether there are any containers plugged into reefer slots that belong to

shippers or consignees and not to shipping lines but if there are the intention of the Port to commence

charging shipping lines is discriminatory ifthere is no intent to commence charging shippers and consignees as ell

The amendment is however not so worded
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section entitled Container Stevedoring and Handling Services In view
of the overall structure and format otthe tariff it would seem that the

amendment should be made here not in the Cargo Handling section
The present amendment needlessly adds confusion to an otherwise well

organized tariff creates an ambiguity and could well foment further

dispute as to the applicability of the charge This seems almost inevitable
since complainants have specifically reserved the right to object to the

current amendment for among other things vagueness although just
when and to whom these oQjections will be made is not stated

The present provision authorizing the electric power charge provides
that the cost for power will be as determined by the OuamPower
Authority Then it simply states that as ofNovember 1974 the cost as
9 00 per container per day While the cost of power in November 1974

might well be of interest to a scholar of Ouam s econoniic history it does

not apprise a user of the Ports reefer slots of the current charge for

power unless ofcourse thecost has remained the sarne all these years 20

In any event the amendment in qWstion requires the user of the service
to look beyond the Port s tariff to asceltain what the cost to him for
electric power on any given day will be This places upon the user an

onerous burden not imposed by law and such a practice cannot be

too strQnglycondemned lntercoastallnvestigation 1935 1 D S S B
400 415416 1935 Matson Nav Co Container Frt Tariffs 7 F MC
504 508 1963

In addition to requesting adetermination that the Port s assessmen and
collection of the electric power charge is unlawful complainants have
made a series of requests for further relief These requests create
somewhatof a dilemma which stems primarily from their coupling the
complaints in these cases with petitions for declaratory orders Thus at

the time the complaints and petitionswerefdedit wouldcappear that the

Port was actively pUFsuingcthe collection ofthe challenged charge and
was threatening to cut off electric service if payment was not made This
gave rise to requests for such relief as a declaration by the Commission
that the lmple threat to cutoff power was a violation ofsection 17and
that in the absence of an aiiproved section 15 agreement complainants

This amendment is not of course an issue in this complaint proceeding
However the Port in duc regard to its duties and obligations under
section 17 to say n9 of avoiding fututecontroversy should review
the current rule in tlle light of the comments above and if the need
should arise consult with the Commission sstatI with a view to coming
up with aprovision thatwill meet wlth the requirements ofthe law

1
1

i

I

10 It would not appear to have remained the amo since the Port had araued thioulhout this case that it was always
Its Intention to supply power at the lame COlt as ifit were obtained from thePower Authority Ifthememo of May 4

1976 was in tbrtherance of this intention then theCOlt of powerftom the Power Authority as otthat datewas S10 00

perday not 9 00
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could not agree upon payment of or othelWise pay the special extra

electric service charge
In one sense these issues can be considered as moot The power was

ever cut offand no agreement section 15 or othelWise was ever entered

fito If these were simple complaint cases there would be no occasion to

leal with them Indeed Icannot see how they could have been framed as

ssues in acomplaint But does the inclusion ofa petition for a declaratory
Jrder make it necessary for me to resolve those issues and provide the

ssentia1ly declaratory relief requested Ithink not

The fundamental purpose of a declaratory order is the resolution or

emoval of a controversy or uncertainty 46 CFR 502 68 Here the

ontroversy or uncertainty do not appear to exist Moreover the putative
ontroversies presented by complainants are not so refined as to be

apable ofany definitive resolution or even helpful prognostication absent

he projection of hypothetical situations which of course may and

robably won t arise Take for instance the threat of the Port to cut off

lectric power to the reefer slots Ifthis decision had gone the other way
md the validity of the charge upheld would it not have been right of the

Port as a part of its pre complaint efforts to collect its lawful charges to

nnounce its intention to withhold power if payment wasn t made Does

he announced intention depend upon the outcome of the case Does it

lepend upon the precise terms of the threat and the conditions under

Nhich it was made There simply isn t a sufficient record here to afford

he declaratory relief requested Needless to say the resolution of this

ssue is not necessary to the disposition of these cases Consider next the

equested determination under section 15 The first and most obvious

luestion here is What were the terms of the agreement to have been

Nithout the answer to that question no determination under section 15 is

JOssible The Port has at no time objected to the Commission s

urisdiction over this matter nor has it indicated that it would not abide

Y the Commission s decision on it Thus there does not appear a

ufficient degree ofprobability that a controversy will arise to warrant the

xercise of the discretion to issue a declaratory order Under these

ircumstances to do so would in my opinion serve no useful purpose
vould unduly complicate what is essentially an uncomplicated case and

ould quite possibly serve to create the very future uncertainty which

eclaratory orders are designed to avoid

Respondent has violated section 17 by its establishment assessment

ttempted and actual collection of a charge for electric power furnished

J containers plugged into reefer slots which was not authorized and

rovided for in its tariff Accordingly the respondent Port Authority of

ruam is hereby ordered to cease and desist from all efforts to collect that

arge for power furnished to the reefer slots prior to September 10

n7 Respondent is further ordered to pay reparation to Matson

avigation Company in the amount of 75 00 and to United States Lines
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in the amount of 540 00 These amounts represent the sums collected

from complainants as payments ofa portion ofthe unlawful charges

8 John E Cograve
Administrative Law Judge

WASHINGTON D C

February 9 1978
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INFORMAL DOCKET No 4481

AMERICAN IMPORT CO

v

JAPAN LINE U S A LTD

NOTICE OF DETERMINATION NOT TO REVIEW

March 10 1978

Notice is hereby given that the Commission on March 10 1978
etermined not to review the Settlement Officer s decision in this

roceeding served February 24 1978

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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the published effective rate was 6855 per revenue ton plus 15 percent
currency surcharge239610 plus3594equals243204 The resultant
combined overcharge is 14191

Claim No 4I21 involves three 3 separate intermodal bills oF lading
each dated April 7 1976 These documents purport to evidence the water

transportation of 507 bales of Bamboo Poles of Japanese Origin
weighing 34399 revenue tons aboard the JAPAN ACE from Kobe Japan
to Los Angeles California Each bill of ading was rated 8275 per
revenue ton plus 15 percent currency surcharge2812llplus 4218
equals285429 The claimant contends that the involved cargo actually
was fishing poles value not exceeding100000 per revenue ton and
shouid properly have been rated as Fishing Tackle under Item 584
O5 9th Revised Page 223 of the Conference tariff See footnote 2 The

published effective date of this page is Aprii 1 1976 the published
effective rate was 7675 per revenue ton plus 15 percent currency
surcharge264012 plus 3960equals267972 The resultant com

bined overcharge is 17457
In support of its claims the complainant submitted the following

documentation

1 Price list for bamboo fishing poles from Jarmain Harrisons Crossfield Ltd
2 Copy of page 4 from catalog of American Import Co showing picture of bamboo

fishing poles
3 Invoice covering shipment on the YAMASHIN MARU
4 Custom enryfor same shipment
5 Bills of Iading J0601055 57 58 59 and 60
6 Invoice covering shipment on the JAPAN ACE
7 Bills of lading J06001240 41 and 42 and
8 Custom entry for same shipment

A review of the supporting documentation in conjunction with the

corresponding effective tariff pages leaves no doubt as to the validity of
ihe complainantsctaims

The complaint was filed with this Commission within the time limit

specified by statutes3 and it has been wellestablished by the Commission
fhat a carrierspublished tariff rule may not act to bar recovery of an

therwise legitimate overcharge claim in such instances
Section 18b of the Shipping Act 1916 makes it unlawful for a carrier

o retain compensation greater than it otherwise would be entitled to

nder its effective tariff Accordingly the complainant hereby is awarded

eparation in the amount of 14191 for Claim No AI20 and 17457
or Claim No AI21 for a total of31648

S WALDO R PUTNAM
Settlement Ocer

The shipmenswere made in January and April 1976 lhe claim was filed wilh he Commission in Ocrober 1977

This represens an increase uP731 over Ihe reparation sought by the claiman due to a misake by the

omplainam in transferring certain numbers from lhe bills of lading ro he complainL On BLJ06001240he total

harges are lisedas 37801bu appear on he cumplaiN as 237001On BLJ0600124L Ihe revenue tons appear
s36114 on the complninl as 3600
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DOCKET No 77 54

ALLIED CHEMICAL INTERNATIONAL CORP

v

ATLANTIC LINES

NOTICE OF ADOPTION OF INITIAL DECISION

March 9 1978

No exceptions having been tiled to the initial decision in this proceeding
and the Commission having determined not to review same notice is

hereby given that the initial decision became the decision of the
Commission on March 9 1978

By the Commission

SEAL S FRANCIS C HURNEY
Secretary
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No 7754

ALLIED CHEMICAL INTERNATIONAL CORP

V

ATLANTIC LINES

Adopted March 9 1978

Vblazion of section ISb3found and reparation awarded

William Levenstein for complainant
Tallman Bissell for respondent

INTTIAL DECISION OF JOIIN E COGRAVE ADMINISTRATIVE
LAW JUDGE

Allied Chemical International Corp alleges that it was overcharged by
Atlantic Lines on a shipment ofToluene Dusocyanates carried by Aflantic

from New York to Georgetown Guyana Allied requested that the case

be handled underthe Shorened Procedure provided forin Rules 181187

of the CommissionsRules of Practice and Procedure 46 CFR 502181

18n The shortened procedure is designed to do away with oral hearings
and if the tespondent consents to it the case is decided upon a record

consisting of1 the complaint and amemorandum of facts and azguments
together with any supporting documents such as bills oflading etc2
the respondenYs answering memorandum and supporting documens 3
the complainantsmemorandum of reply2The respondent is given 25

days to file his answertng memorandum
Aflanic failed to respond to the complaint and while Rule 64 would

have allowed me to decide this case on the record as presented by
complainant if foundscient past experience with the uncertainty of

the mails led me to contact respondent A phone call to respondents
counsel elicited the fact that since the claim of Allied when presented to

the conference was rejected solely on the basis of the socalled sixmonth

rule Atlanic thought it was not necessary to respond to the complaint

Thie decuion became the decuion ot NeCommivion March 9 198

The filing of Ne rcply memorvdum tloam the rtcoduNae tePraiding Officer dmme the record inaufficienl

and requirn additiond evidrnce

Complainent did mt oyectm tM1e weo Ne televM1One Wwai inPormed of the conversatioe
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and was merely awaiting an order from the Commission so that it coul
repay Allied the amount of the claimed overcharge4Subsequently
Atlantic submitted a letter stating

Atlantic Lines dces contest tha overcharae in the amount of236808as alleged in
the complaint ancl upon ieauance of your order providin For such roimbursemen
Atlantic Lines wilCprocaed accordinyly

Wa enclose a copy of the applicable freiaht tariff and the bill of lading showing the

recomputation of the freight
The circumstances leading to the overcharge as set out in the complain

are as follows S

IIIA On October 31 1975 respondent iasuad ita bill of lading No 87 to covei

complainanYs ahipment deacribed thareon as 120x530 lb eaJ STEEL DRUM
TOLUENE DIISOCYANATES NACCONATE 80 weighing 71760 pounds and meas

uring 1272 cubic feet 106x 120 for carriage from New York toCeorgetown Guyana
B For its service rospondent billed and complainant paid on Decombor 4 1975 total

charges of 536141baeed upon a rate of 138 per woight ton plus surcharges and
accesaorial chargea as ahown on the rated bill of lading

C At the time of thia ahipment respondenCs tariff Leeward and Windward Islande
Guianas Conference FreighYTariffFMCNo 1 published a class 6 rate of 72WM

for TOLUENE DIISOCYANATE 21st Rev Fage 67 and 9th Rev Page 38 for this
same service

D On this basis the proper charges for this ehipment should be as follows

717601bs 3588tone at 72fton
LR 8c S318MIT at 10881
SurcherQe3588Wfst1602
Tonnage Duos3588WTat 21tan 3

t14th RevPaQe 14 Itam 1103a
2 14th Rev PaQe 14 Item 1103b
3 25th Rav Page 15 Item1103b
Paid536141Should bc299333

25833E
34503

5741
753

294333

Overpaid236808

Attaehad to the comaint are 1 acopy of the bill of lading shovving
ths cargo to be Toluene Drisocyanates in StaelFrums 2 a copy of the
freight invoice showing freight paid of536141 3 acopy of21st Rev

Paga 67 ofthLeeward iindwardtriffshQwing Toluene Drisocyanate
as aClass 6 commodity 4 a copyof9Eh Rev Pse 3 showing the Claes
6 rate as 7200 S copies of laCh Rev Page 14 and 25th Rev Page 15
showingcertin additional charges applicable to the shipmntand fia
copy of a letter from th agent ofAtlantic showing that the overcharge
claim was jected becaus it was filed too late

The letterfractrcaunsel for Atlantio had as enclosures copies of2st
a Rev Page 6 and 9th Rev Page 8 and a copy of the bill of lading in

wiuch the freight recomputed on thelasis of the7200 iate is shown as

299333
More will ba eaid about tFJe Iater

Quotation metW heve been omitted

20 FMC 20 FMC
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The record here clearly establishes an overcharge by Atlantic The only
thing the record does not establish is the reason for the overcharge

The commodity was Toluene Diisocyanate The tariff had a specific
rate for Toluene Diisocyanate That rate was not charged Thus
respondent violated the express provisions of section 18b3of the
Shipping Act 1916 by not applying the proper rate to the shipment

As already mentioned Atlantics failure to respond in any way to
Allieds complaint was due to the misplaced notion that response was
unnecessary This notion was the product of a misreading of Kraft Foods
v FMC 538 F 2d 445 DC Cir 1976 Atlantic apparently read Kraft
as outlawing the sixmonth rule thus Atlantic appears to have felt that
even if it answered the complaint the decision was a foregone conclusion
So Atlantic did nothing in the expectation of an order directing the refund
of the overcharge

Kraft did not deal with the sixmonth rule and of course did not outlaw
it Moreover even if the court in Kraft had done as Atlantic thought
that was no reason or excuse for failing to respond to the formal process
of the Commission

In an earlier decision Ocean Drilling Exploration Co v Kawasaki
Kisen Kaisha Ltd Docket No 7736 served December 20 1977
Notice of Adoption served January 16 1978 I had occasion to comment
on the confusion apparently attendant to the sixmonth rule in its
invocation in overcharge claims g There I suggested that the Commission
institute a rulemaking proceeding leading to a rule which would require
that every tariff containing the sixmonth rule must also contain a
statement that the rule does bar a shipper from seeking redress from the
Commission The situation here leads me to suggest also that when the
six month rule is invoked every notice to theshipper that his claim has
been denied should also contain the statement of his rights before the
Commission Had this been done here perhaps Atlantic would have
answered the complaint

Accordingly respondent Atlantic lines shall pay as reparation to Allied
Chemical International Corp 299833 within 30 days from the date of the
Commissionsfinal order in this case

WASHINGTON DC
February 9 1978

That section provides that a carrier may only charge the rates and charges which are specified in its tariff on Me
with the Commission at the time of the shipment

For the status of the Rixmonth rule under the Shipping Act 1916 see Proposed Rule Covering Time Limit on
Filing Overcharge Claims 12 FMC 298 1969 Polychrome Corp v HamburgAmerica Line 15 FMC 221
1972

s Docket No 7736 page 5 footnote 8
1 realize that there would appear to be some inconsistency between the belief that the rule was outlawed and its

retention in the tariff but this might be due to the inability of Atlantic to sell its view to the Conference

20 FMC
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FEDERAL MARITIME COMMISSION

DOCKET NO SS

IN RE TRAILER MARINE TRANSPORT CORPORATIONJOINT SINGLE

FACCOR RATES PCIERTO RICAN TRADE

Common Carriers by water engaged in joint through ransponadon in conjunction with
ICC regulated rail cartiers between points in he mainland United States and the
Commonwealth of Puerto Rico are subject o the Shipping Act 1916 and PaR 531

of the CommissionsRules
Joint raillwater carriers in the PueAO Ricam trade must fiie tariffs in conformity with

section 5318 of the CommissionsRules identffying both the through raes charged
to shippers and the exact rate division received by the water camers

Part I of the Interstate Commerce Act ICA was modedby the Transportatian Act of

1940 which enacted ICA Par III Part II precludes excWsive Interstate Commerce
Commission jurisdiction overjoint raiVwacer transportation in domestic offshore
commerce

ln domestic offshore commerce as in foreign commerce once export cargo is

t2nsshipped to an oceangoing vessel the Vansportation is subject oFull FMC

regulation
Respondent has violated section 2 of the IntercoasaShipping Act by not filing a tariff

with the Commission which propedy describes its jointra7water service to Puerto
Rico

Respondent has violated section 21 by Failing to produce information duty requesedby
the Comrsussion

John Cunningham for Respondent Trailer Marine Transport Corpora
tion

John Robert Ewers Joseph B Slunt and John C Cunningham
Hearing Cotusel

C C Guidry for the Board of Commissioners of the Port of New

Odeans

G B Perry for New Orleans Traffic and Transportation Bureau Inc

Neal M Mayer and Pau D Coleman for Seairain Gitmo Inc

Donald J Brurtner for SeaIand Service Inc

John L Hi David Kendall David Hughes Marilyrzn Poole foc he

State ofTexas

REPORT AND ORDER

SZ4 20 FMC



TRAILER MARINE TRANSPORT CORP SLS

March 15 1978

BY THE COMMISSION RICI18id J D8SCI7b3CIl Chabman Thomas F

Moakley Vice Chairman Karl E Bakke James V Day and
G7arence Morse Commissioners

PROCEEDING

Trailer Marine Transport Corporation TMTis a common carrier by
water in interstate commerce subject to the jurisdiction of the Federal
Maritime Commission FMC or Commission On November 18 1977
the Commission ordered TMT to show cause why its operation of an

intermodal joint through raiUwater transportation service RaillWater
Service between mainland states and the Commonwealth of PueRO Rico
without an appropriate tariff on Sle with the FMC did not violate section
2 of the Intercoastal Shipping Act 46 USC 844 and the Commissions
domestic offshore tariff Sling regulations 46CFR Part 531z TMT was

also ordered to produce certain information conceming the RaiUWater
Service pursuant to Shipping Act section 21 46USC 820

Fifteen persons were granted leave to intervene herein but only five
of the Intervenors actually paricipated and one the Govemment of
Puerto Rico has formally withdrawn Oral azgument was not held nor

was i requested by any party

TMT responded to the Show Cause Order by submitting a copy ofa 40

page memorandum it had filed with the ICC onAugust 3Q 1977 asserting
that Section 11a of the Interstate Commerce Act ICA confers
exclusive jurisdiMion over all aspects ofjoint through ra7water transpor

TM7 M1a opemted oe0wemrscnice betweeo Puenn Rico and lacbonville md Miavu Florida undrFMC
TeriRe anceFbruary 1I 198 Tarif No FM0F2

TM1e RtiVWaerService commencM November8 1977 punuant mtariR fJed only wiN M1e InteroateCommerce
Commisilon TATL Frcight TariR No 6 ICC No 2 Thie tarifL uamended tluough March 6 1978 M1ee expendeA
considerably io scope dudn the pendency of thie proceediny mA eow includee TMT nd eightpvricipaliny sil
cerrirsLauirvillemd Neshville Railmed Campany Seaboard Coart Line Railrosd Company SoutMrn Pecific
Tronnportntioo ComOany Xoesse Ciry Southem Railwey ComPY uisiana and Ahanue Railway Company
Missouri Pncific Railmed Company WinsmoSalem SouNem Itnilvrey and SouNem Pvlway Syeemand oflen

vansportaUOn beweevau in Pueno Rico and poinn in tAe heof Alebama Arkwu Celitomia Groria
Ninou IndumKrnNCty Louiaivu Nonh Camlina Ohio SouN Carolina vd Teenaxe and Texae Rama are

quoted elump mmemowb Por Ne hmugh wnsporteGon Ihe ardf wnuinano brtekout of tAe divisiov or harc
ot Ae through n4cuayrtfaned by the individual pulicipatin cartien iMTwuaddeAby Ne Cammiseona
alaS pnor to the eHecuve da4 ot ICC eriH No 2 thet Ne propoud RaiVWeler Service wueubjat lo tAe Shippin
AcPt mrifillinp rtquircmrnb Telez daed Ocmber 28 1977

TM1oee aramed intervention ngM1U werc the Commonwedth ot Puerto Rico Puerro Rico Manufaturcu

Aseociaooo CTembero Commerce af Puerto Riw Eric E Davnoe SenamrViginIslenda Alabaeu Sinte Docka

Department BoerA of CommisionenM ILe Portot New Orleane NcwOrlemeIlafficandInnsportation Burteu
Inc Snm ot Texae SraLvnd Servke MSeaIanA Seatrain Gitmo Seevain Southem Itnilwey Company
SoutlemPacific Transportation Co Seeboard Coast line Louisville and Nehville iteilroad Company and Roldan

Intemaaoml Inc

Seatrvn SeoLand he Sbte ot Txae nnd the two Pon of Ncw Odeena organisstione replied to TMia
ergumenu u did he CommieeionaBureeu ot Huring CoumelNearing Counscl Iv view ot lhe remaininp
IntervemnunxpltineA aM unsancGoned fvWrt lo penicipam tAey hsll be dismisud a partie Wthie pmceedinp
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aGon beween the USmainland and Puerto Rico upon the ICC TMT

also claimed that the ICCsacceptance of its RaillWater Service tariff

substantiates its exclusive ICC jurisdiction azgument
It is well established that mere tariff acceptance does not constitute

agency adjudication of the lawfulness of the service ordered thereunder

eg Davis v Portland Seed Co 264 US 403 425 1924 Moreover
the ICC has also accepted joint through raiVwater tari8sfrom SeaLand

Service Inc which do contain water and rail carrier rate divisions and

are Sled at both the FMC and ICC6An ICC investigation into the service

described by SeaLandstariffs was ordered on January 2Q 1978

TMT responded o the CommissionsSection 21 Order by providing a

copy of its publicly filed ICC TariffNo 6 It refused to reveal the rate

divisions received by participaing carriers on the questionable grounds
that such information is irrelevant to the jurisdictional question presented

by the ShoW Cause Order TMT flatly ignored the language at page 2 of

the Order wherein the Commission staedthat the rate divisions wece to

be used to help determine the reasonableness of TMTsall water cates

from Jacksonville to PueroRicoiethe service already being offered

under its FMC Tariff No F28TMT has therefore plainly violated

section 21 since December 16 1977 by refusing to furnish the rate

divisions applicable o the RaillWater Service which violation will be

referred to the Office ofGeneral Counsel for prepazaion ofan appropriate
enforcemen claim

POSTTION OF THE PARTIES

TMTsarguments in support of a continuous and exclusive ICC

jurisdiction overjoint through railwater transportation to Puerto Rico can

be summarized as follows

1 ICA section 11a states inter alia that carriers providing joint
throagh raiUwater transporation from a state to 1 a foreign country 2
another state or 3aerritory aze subject to Part I49USC1Ia 24

ICA Secrion11aaUtee inprUnrntPart theL

qPart 1 of he ICA eluY apply orommon camen engaged ir

a7te hansportauon of pzsungrn or pmprtywM1olly by rai4oed orpartly by milroad and pazlyLy water

when boN are used undet a wmmon contml rtunagemenq orarangement tor a wntinuom certiage orshipmenq

6om oM Starc or Temtory W iheUtimd Smtte orMc Disvicl af Columbia bany oher Smte or Terrimry o tM1e

United Statts or the District of ColumMa or 6omany place in the Unimd Smtee mor fiom rcign wvnry

but only insofar ee euch trensportaUon lakee place wiNin the Uniled Stama

n grenting SeaLandauthaity m file niUwattr eriffe in tM1e dual FMCJICC format employed in forein
commerce Pnrm 36f 351IQC 90 196the ICCs Didsion 2 exprtsaly rtserved judgmen on wM1etM1er te

ICC posussed extlusive juriadiction ovetNe Oropoxd xrvica Special Rrmieeion OMerNolS0

Ievcs4gaGOn No 76810 into the 9awulnesa ot SeaLanC7 Frtight TaritT No 3fl9 ICC No 132 and Frtight

TariR No 290 ICC No ID FMC Nw5and 46 rtspectively These adRf oRc eervic between M1e US West

Coast enC both Werm Rico enC NeUSVirgin Islands end rook efect lanuary 22 1908 The ICCaONer of

Lnvesngation weeeuPPdon February 17 19Bro syecify issuee relafive to the naNrc and exrnlof the ICCb

jurisdiUOO overjoint raiVwamr common ortier urvitt toPuerto Wco

The FMC u aleo respomible Por tM1e identificafion and prtvmtion ot unfair and unreawnable nttn and pactices

by SNppnQ Act wrxim Theeatrnl owLicA intermadal rea diWsiom can be em0oyed to injure a0 wamr ehippcn
oroherpersons proacmd by the Shippin8Aa4the power end pmcucea of the ICC to prevrn such mjunesie

releven in ascertaiNng the extrnt of Ne CommissionejunsAicGOn over NrougM1 Irensportation ertangemenb made

6etween domeeicotBam camen nnd ICC rcgulated carrien

20 FMC
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Stat 379 1887 The relevant provisions of this statute have not

significanUy changed since they were fust enacted

2 Puerto Rico was ceded to the United States by the Treaty of Paris

rated in 1889 30 Stat 1754 Between the adoption of the first Puerto

Rico Orgacic Act in 1900 Foraker Act 31 Stat 7n and the commence

men of Commonwealth staWs in 1952 64 Stat 319 the island possessed
a locally elected government and was treated as if it wereaterritory
by couRS construing federal statutes See generally Porto Rico v

American R Co 254 F 369 lst Cir 1918 cert den 249 US600

1919 The Safety Appliance Acts 45 USC 1 et seq which were

then adminisered by the ICC were held applicable to Puerto Rico in

1913 American RR v Didricksen 227US 145 14149

3 Section 28 of the Puerto Rico Organic Act of 1917 39 Stat 964 is
still in effect It states that

The Interstate Commerce Act as amended7 the Safety Appliance Acts as amended
and section 19a of TiUe 49 valuation of cazrier property shall not apply to Puerto Rico

48 USC 75t

This statute was enacedto negate the effect ofthe Didricksen decision
supra on PueroRican railroads and to prevent the ICA in general and

section 19a in particular from interfering with purely internal concerns

which Congress had delegated to the Legislative Assembly of Puerto

Rico The sole purpose of 48 USC 751 is to exempt local intraisland

transpoRation from federal regulation See 53 Cong Rec 84748475

1916 Safety Appliances on Railroads in Porto Rico 37ICC 470

191 Porto Rico vAmerican R Co supra at 373375 and Benedicto

v West ndia Panama Tel Co 256 F 417 st Cir 1919
4 The ICC is not precluded by 48 USC 751 from regulating

transportation between the mainland and PueroRico In Benedicto v

West ndia Panama Tel Co supra the couR held that the Puerto

Rico Public Utilities Commission could not establish rates for cable

communications service beyond the islandsthree mile territorial limit9

There is osubstantive difference under the ICA between the through
telegraph service involved in Benedicto and TMTspresen raiVwater

transportation service Section 11a therefore applied to Puerto Rican

raiUwater trcjust as much after the adoption of section 751 as it did

before
5The ICCsstatement in Fernandez Co v Southern Pacific RR

104ICC 193 1925 tha 48 USC 751 barred alICC regulation of

transportation to Puerto Rico was 1 dicta and 2 erroneous The error

was probably caused by the absence of any reference to the seminal

Benedicto decision during the proceedingt0TMT further asserts tha no

subsequent ICC decision has interpreedsecion 751 in this limiing
manner

INegrap wmmunicauom wcrt thrn subject w ICC rtgularion onder Pert 1

TMT umished virtually the enure Frmandei rtcord as m anachmrnt to iu prtsent opposition ICC Docket No

13043

20 FMC
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6 Puerto Ricos elevation to Commonwealth status did not generally
affect the applicability offederal statutes there Congress did not intend
to alter the scope of existing legislation by creating the Commonwealth
Eg Moreno Rtos v Untted States 256 F2d 68 7t lst Cir 1958
holding that the Federal Narcotics Act continued to apply to Puerto Rico
after July 25 1952 even though it was notaterritory It follows
therefore that Fart I continues to apply to Pusrto Rioo in the manner

contemplated by Benedicto See generally Liquilux Gas Services v

Tropical Gas Co 303FSupp 414 420DPR1969
7 Should the establishment of the Commonwealth mean that Puerto

Rico is no longer a tcrritory within the meaning of section 11a then it
must be consideredastate PueRo Rico has been treated as though it
were a state when such a result was consistent with the purpose of

particular piece of federal legislation Most prominent of such cases are

those construing 28 USC228111CaleroToledo v Pearson Yacht
Leasing Co 416 US 663 672674 1974 Mora v Meias 206 F2d

377 38C388lst Cir 1953
A The ICCsGaneral Counsel has relief upon the above cases in

concluding that Puerto Rico isastate within the meaning of section
1z
Inresponse to TMT Hearing Counael Wok the position that

1 It is irnelevant whether Puerto Rico is best deseribed asaterritory
orastate because any and all ICC regulation oftraatsportation to an
from the island is prohibited by 48USG 751 Thia result is evident from
the plain meaning of that statute and the Benedicto decision provides no

authority to the contrary The raferonce to section 51 in Benedicto is
merely dieta The court held only that the Puerto Rico Public Utilities
Commission could not regulate beyond the islands threemile limit not
that the ICC could regulate up to Lhat limit Moreover the subject matte
of the Benedicto litigation was telegraph communications not transporta
tion

A The FMC lacks autherity over joint thinugh railwater transporta
tion to domestic offshore destinations other than Puerto Rico IGA
section 11a woWd preempt a11 biC rsgulation in this field if the ICC
werenot excluded from Puerto Rica by 4USC 751 This conclusion is
supported by the statements of two witnesses testifying during 1933 and
1938 House eommittea hearings on the IntercQastal Shipping Act

2 The ICCs disclaimer of Puerto Rican jurisdiction in Fernandez

28 USC2281 raqWroe conrenUon ofahroe judQO dieulct courtwheniqunctiva re8ef ie eouQMt aYeinet asrata
etMUteor ot8cial

The FMCvac Pordehed acoRY of tNe morandum 3CNoqDl77dated October 9 197 eubeequent W td
Novembar 7 1977 meeqnp hetween 9heirmenONail end ChelmanDeeehbac6 conceminaiha reiVwaror earvica 6u
it ie not pert of ttierocord in the inatant pruceadinp

10 ReBNatlonajnrorcoasml Water Canlera S M9 72d Conp 2d Seee Jaquery 19 1933 et 402 Amettdinb
Merchant Madne Ac6 1936HR8331 7Sth ConQ 7d and 9d 3ose 7anuery I2 1938 at 247248 The Commieeio
notea hawever that theae referencec actually parfein to thoee pordone of the PanamaCenel Act of 1912 37 Stat
360 J68 aet Porth in Pormer ICA eeetlon 6p3 tietween 912 end 1940 Sae 1933 FCeazlnae aupra et 401 Sectlo
b13beuthodud the ICC to eetebliah joint reil and weter retee In interetate commerce entl wroyulate themaximu
level of auch retea See Appendix Aherow
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Co supra represents the correct view of 48 USC 751 ContTary to

TMTscontentions the ICC continues to adhere to this total exclusion

theory and stated in TransCaribbean Motor Transport nc 66 MCC

593 596 195 thaf By specific legislative enactment it was declared

thai the ICA shall not appty to Puerto Rico 48USC751

The five paRicipating Intervenors advanced the following additional

arguments against exclusive ICC jurisdiction over the RailWater Service

and in favor of the applicability of Intercoastal Act section 2

1 Prior to 1952 Puerto Rico was notaterritory for ICA purposes
When section 11a was first enacted Puerto Rico belonged to Spain
and the United States had no insular possessions of any type The

territories contemplated by Congess wece the continental territories of

Utah New Mexico Washington Dakota Montana Arizona Idaho and

Wyoming
2 Puerto Rico is neither a state nor a territory it is an unique semi

autonomous body poGtic Judicial decisions treating it as though it were

a state for 28USC 2281 putposes can and should be limited to the

particulaz objectives of that statute The modern ICA is not subject to a

geographically expansive interpretation If Puerto Rico were deemed a

state then awarer carriage between the island and the mainland would

be subject to ICA Part III and not the Shipping Actaresult cleazly
unintended by Congress

A If Puerto Rico wereastate within the meaning of section

1lxa then TMT is subject to ICA Part III and requires acerificate of

public convenience and necessity pursuant to ICA secfion 309 TMT has

not only failed to procure such acertificate but the ICC recently ruled

that FMC regulated carciers engaged in through routes with ICC carrieis

cannot be certificated Joint Rail Water Rates to Hawaii Matson
Navigation Co 351ICC 213 217218197

3 The plain meaning of Shipping Act section 1 confers the FMC with

jurisdiction over the ocean poRion of domestic offshore transportation
This jurisdiction is preserved and clarified by he Transportation Act of

1940 which defines interstate commerce in such a manner as to

exclude Puerto Rico 49USC 902ijk Join raillwater tcansportation
to Puerto Rico is foreign commerce for purposes of ICA Part III and
as such is beyond the reach of the ICC once transshipment to an ocean

going vessel has occurred

A The Transportation Act of 1940 54 Stat 898 repealed prior
inconsistent provisions of the ICA and the Shipping Acts The jurisdic
tional limitations of ICA section 302i2and not those of seclion 11a
govem ICC regulation of the PueRo Rican trade

B Naiional policy disfavois regulation of the ocean shipping industry
by the ICC See House Committee on Merchan Marine and Fisheries

fonema v Pram I82 Fd 153 I55 Qs Cu 1960 Guerndo v Alcoa SuamsAiD Compony inc2I PAd9

34 leCir 195fiSanahet v pnired Smtu 376 F Supp 339 241 DPR19QAlcoaSeamehip Co v Poz

295 FSupp IB1919DPR1968
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Merchant Marine Act 1438 HR 10315 HR Report No 2168 75th
Cong 3d Sess 1938 at 27 SR 52124

4 The legislative history of the 1962 Rivers amendments to the IGA
wherein the House Committee stated that statutory authority clearly
exists for ICC acceptance ofjoint raiUwater rates to Alaska and Hawari
under ICA section 11aS does not resolve the exclusivity oi

jurisdiction question and is distinguiahable from tha instant case because
Alaska and Hawau had actually become states in 1959 thereby coloring
Congresaional attitudes towards transportation to these areas

CONCLU9IONS

Shipping Act section 33 46USC832 precludes the Commission
from concurrently regulating the same transportation functions as the
ICC In order to construe section 2 of the Intercoastal Shipping Act it
becomes both necessary and proper to construe the Interstate Commerce
Act as well

The critical issue in this proceeding concerns the scope of the ICCs
Part Iauthority overjoint through raillwater rates in domestic offshore
commerce Unless 49 USC11a vests the ICC with exclusive

1 jurisdiCtion over certain porttoport operations of ocean carriers not

i subject to ICA Part III TMT must submit to Shipping Act regulation
Although the section 1lxa question is amatter offirst impression whose

resolution is clouded by time and legislative ambiguity the atrswer is
fairly discernible from the recent Ex Parte 261 controversy defining the
ICCs authority over internationa through routes and joint rates16We
therefore conclude that the Joint Service is not within the exclusive
province of the ICC The rate divisions received by the participating
rail cazriers are subject to rate regulation by the ICC and TMTs rate

divisions are subject to full FMC regulatian
There is no contlict between ICA scction 11a and the tariff and rate

making provisions of the Slupging Acts The conflict is between section
11awluch took its present form in 1920and ICA section 30
adopted with ICA Fart III in 19401eThe latter section contains the
following critical definitions

a jTtte term United States means the Statea of the United Statee and the Diatrict oi
Columbia
k The term Stak meaas a State of the United Statea or the Diatrict of Columbis
iThe torm interstate or foreiars transportation or tranaportation in interetate or

foreign commerce as uead in fhis part means traasportation
3whopy by wateq or partly by water and partly by rarlroad or motor vehicle

Hauee Commiteeon Intentaro end Poroyn Commerce Wqter Carder Throuyh Roulea and Jolnt Rptea HR
Aeport No 1769 87N Con 2d 3eeet2at 2 See eleo 9enate Committee on Commarce Alaakn and Hawa6
Through Routea and oMRafea Sen Rap No 1799 87W Cona 2d 9eo12 et2Theecommiuee repock
wam cited by the ICC Oeneral Counwl iaN OcWber 19 1977 memorandum to the SecUon on TariRe

351I0C490 p976 qffd CommonweqlthqPtnnrylvpnlp vnterstareCommerce Commlaslon 36lF2d 27
D0Cir 197n

Treneportatlon Act of 17L0 41 Smt 476 474
1Treneportadon Ac of 194054 StaQ 898 93093p 49USC902
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from or to a place in the United States to or from a place outside the United States but

only A insofar as such transportation by water takes place from any place in the

United States to any other place therein prior to transshipment at a place within the
United States for movement to a place outside thereof Emphasis supplied

ICA Part III represented a major adjustment in national transportation
policy concerning water carriers it was intended to modify both the

Shipping Acts and ICA part I49 USC 920a Ifnot the case prior to

1940 subsequent to that date all territories and possessions were

unquestionably to b treated as places outside the United States for

purposes of ICC water carrier regulation When raiUwater transportation
moves between states or the District ofColumbia it is exclusively an

ICC matter When such transportation moves from the mainland United
States and a place other than a state as defined by section 302 the ICC

has exclusive jurisdiction only before the cargo is transshipped to the

ocean vessel19

The language from the Transportation Act of 1920 now found in section

11a is not separate and independent grant of ICC authority over water

carriers As the later more comprehensive expression of legislative intent

on the subject section 302 preempts the vestigial raiUwater provisions of

section 11a which might otherwise be construed to allow substantive

regulation of the ocean rate division by the ICC 20

Section 11a was part of the original ICA adopted in 1887 That

statutnow ICA PartIwas not designed to subject water carriers to

substantive rate regulation Its purpose was to regulate railroad transpor
tation water lines were only incidentally included to prevent rail carriers

from evading ICC control thmugh such obvious devices as participating
in joint raiUwater rates Part I is therefore not entitled to the liberal

construction ordinarily afforded remedial legislation insofar as water

carriers are concerned See United States v Munson Steamship Lines
37F2d 681 6836844th Cir 1930

The Supreme Court has stated that ICA section 1 applies only to the

railroad aspects ofa joint raiUwater service United States v Pennsylva
nia R Co 332 US 612 622 1944 and an ICC chaitman has testified

before Congress that

Under the Transportation Act of 1940 the ICCsjurisdiction over water carriers

was limited to commerce between the States Jurisdiction over waterborne traffic

between the States and what were then the Territories of Alaska and Hawaii as well as

between the States and other areas was continued in the Federal Maritime Commis

sion

9The word primarily more accurately describes the nature of such jurisdiction han does exclusively

Todaysintermodal transportation requires some sewndary inquiry by both the ICC and FMC into the effects of

ihe through rate For instance the CC has exclusive jurisdiction overthe rail division of the loint Service but he

ocean carrier must identify the reil division in its FMCtariff and the FMC may consider the rail divisions impact on

the total movement in analyzing the lawfulness of the ceean division See Disposifion ofConfainer Marine Lines ll

FMC476 4914921968
ao This conshuction requires a finding that a Puerto Rico isastateor tertitory and bthewihin the

United States proviso has no appGcadon todomestic offshore transporation
House Committee on Interstate and ForeignCommerce Hearing on HR7297 and 7343 87th Cong 7d Sess

t962 at 13
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A recodification of United States Code Title 49 now pending before he
House and Senate Judiciary Committees HR9777 S 2361 95th Cong
lst Sess verifies tha Part III was intended to limit Section 11a The
House Committees draft report expressly states that Section 11a is
qualified by other secCions of the ICA 33

Domestic offshore commerce was to be treated as foreign commerce

under the originat ICA The framers of the ICA did not contemplate ra7
water service to azeas now defined as domestic offshore commerce With
the exception of Alaska the United States had no offshore possessions in
1887 Water carriers were viewed as either serving foreign destinations or

mainland United States destinations in the coastal Great Lakes or inland
rivers trades See Jurisdiction Over Water Carriers 15ICC 205 212
1909 where only foreign and mainland water carriers were diswssed
despite the acquisition ofPuerto Rico and Hawaii in 1899 and 1904
respectively and the increased settlement and accessibility of Alaska 21

Section 11a originally defined foreign commerce transportation as
that moving from

any place in the United States to an adjacent foreign country orom any place in
the United Staces through a foreign country to any other place in he United States and
also to the transportation in like manner of property shipped from any place in the
Unied Staes to a foreign country and carried from such place to a port of
vansshipmen orshipped Gom a foreign counryto any place in the United States and
carzied to such place from a port of entry either in the United Stares or an adjacent
fareign country 24 Stat 379 Emphasis supplied

The Transportation Act of 1920 amended section 1 to apply the
transshipment limiation to all types of Vansportation covered by PartI24

Two legislafive developments occurred in the interim which related to the
1920 amendment One was he adoption of the Shipping Act 1916 39
Stat 728 which defined carriers subject to the FMCs domestic com

mercejurisdiction as those

engaged in transportation on the high seas or the GreatIakes on regular
routes from port to poR between one State Territory District or possession of the
United States and any other State Territory District or possession of the United
States or between places in the same Territory District or possession Emphasis
added

Commintt RintNo 10 Reviiion oJTile19 Houx Commineon tAe ludiciary 95th Con tat Sess p9Tn LL

a31Tedraft rcpoR eLao iMicaaNatttmroriea oNinarily meane mmmriee and posuviooe bm tAe mmtloee
not incluAe Puerto Rico ineofu qxction 1IN oncemed d t AR9ectiov IOSOIaH2 uction
IOIMQI end 3q and rtction IOSUppJ ba recodificafion the bill is inndedm rtuke oo cM1anie ie exieUn law
Nouse Commiaer Pnnt at 1

Whm fint ronfromed wiN the pmspect ofdomotic oRehort Mic the CC uurted het it IuteAjuriadictbn
overawater carrier compiainl gaine Neailroad 6rc in Alsak beuwe Aladu xve oot trtioryJunrdiction

erRai1 and Wuur Carrine Operaeing In Afarka 19ICC81 Q910 Tpe Supreme Court reverud thie
demrminaunn Ineraiare Cammerce Commileion v Humbold SrmmrhiCo 234 VSI 1913 The ICAa
impact in Alukwywevkrned m 1911 Ipwever wM1ee he Uvi4A State quved ILe Alafiun 6aiLVeenmMA
iU adminietrn4on to he Secrtmry ot Inlerior enA rcmoved it from ICC juriedimion 38 SaL 30J See 3IA0omey
GCMfalb OpiniOne 2iM I92

Gom one State or Tcrritory of 1he United Stalef orthe Diarictot Columbia oany oNer Sa1eor
Terrimry ot the UnimA SWte or the Dietdct ofColumbia or 6om eny place w lhe United Shles throu
tomign counvy to any other place in Ne UnihA Snlea or 6om orlo any plxe io the United Statee b or hom a

forci8n counvy bu onlY irrsoarar mch vanepormtion mkn Olace within the UnidSmtn I St 156 O4
Emphaai supplie
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The term high seas is equivalent to mean high tide and was intended

to exclude carriers operating on aavigable rivers
The second major development and one which is responsible for much

of the present confusion concerning section 11a was the adoption of

the Panama Canal Act of 1912 37 Stat 560 568 Between 1912 and

1940 section 11 of this Act materially extended the ICCsjurisdiction
with respect to raiUwater transportation in interstate commerce Codified
as ICA section613b section 11 expressly provided for exclusive

authority in the ICC to establish and regulate raiUwater routes and fix the
maacimum rates charged thereon for traffic moving from pointtopoint in
the United StaYes to an extent not obtainable under section 11a See

Chicago RI P Ry v United States 274 US29 343619225 It
was former ICA section613b and not section 11awhich led this

Commission to state on several occasions prior to 1940 that it lacked

jurisdiction overjoint railwater rates Eg Intercoastal lnvestigation 1
USMC 455 457 1935 Commodity Rates Between Atlantic and Gulf
Ports 1 USMC 642 645 193n Rates etc for Cotton Bags and

Grain 2USMC 42 44 1939zb
But far the 1912 Panama Canal Act amendments there would have

been no conflict between ICA Part Iand Shipping Act section 18 39 Stat

728 735 of a nature which would have prevented the FMC from

regulating domestic water carrier rate divisions following the latter

statutesadoption in 191627Effective ICC scrutiny of railroads was

possible by applying tariff filing requirements to the joint service it was

unnecessary to subject the participating water carrier to full Part I

regulation
Former ICA section613b was repealed by the Transportation Act of

19h0 54 Stat 898 910 The legislative history of the 1940 Act does not

expressly state why section 613b was repealed What is revealed is a

deliberate attempt to create a fair and balanced interstate transportation
system by equalizing the regulatory climate in which the newly evolved

motor and water transportation modes compete for traffic with the older
financially troubled railroads Eg 49 USC prec 1 84 Cong Rec

61306131 Sen Wheeler 6136 Sen Bailey 61486149 Sen Wheeler
86 Cong Rec 5865869 Rep Cole 58725873 Rep Van Zandt 5878

Rep Wolverton 11286 Sen Wheeler 11544 Sen Reed 1154511546

Sen Truman
Also of importance was the fact that Congress had amended the

Fortner section613 stated thet the jurisdiction conferred therein was in addition to tha otherwise given by
ICAPar I See AppendixAhereto
3Recognition Ihat the ICCs primary authoriry to regulate join raiVwater rares was no dertved from section

1ixa is reflected in the remarks of Senetor Wheelerduring floor debate on he Transportation Actof 1940 wherein

he noted that this power was not conferted by the original 1887 legislation 84 Cong Rea 6@3 61301939
It is also noteworthy that the 1933 and 1938 Intercoastal Act testimony cired by Hearing Counsel note 13 supra

conremplates alack of conflict between ICC regulafion of the Ihrough rere and FMC regulation of the water portion
hereo It dces wt support the notionhat the Commission cannot require joint fAmugh raiUwater ariffs to be filed at

the FMC as well as at lhe ICespecially in Gght of the Onited States Court of Appeals recognition hat a joint

through wte is not to be docrinairly Ireated as an indivisible whole Commonwealrh of Pennsylvania supra at 292
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Intercoastal Shipping Act in 1938 52 Stat 963 to extend the FMCs rate

making powers to a11 domestic commerce carriers as then defined by
Shipping Act saction 128 and had included within the Merchant Marine
Act of 1936 49 Stat 1975 provisionsstrengthening the Commissions

procedural powers Given this baclegiound of increased legislative reliance

upon an independent ocean shipping board it is not surprising that few

issues caused greater controversy during the pendency of the 1940 Act

than the proposal to shift mainland water carriara from FMC to ICC
supervision through the adnption of ICA Part IIIEg Sa Cong Rec
61146120 Sen Shipstead 61336135 Sen Bailey 6148 Sen Borah
86 Cong Rec5665867 Rep Wadsworth 58755878 Rep Brand
58815882 Rep Dondero 1018010182 Rep Brand 1062110622 Sen
White 1154411545 Sen Beed 29

The priacipal of regulatory equality eventually prevailed but the
extensive floor debate clearly indicated thatwater carriers were not to be

subjected to any greater ICC rsgulation than was necessary to achieve
the overriding purpose of rationalizing competition between mainland
transportation modes30The need for intermodal equality is present
anly in situations where water carriers actually compete with other

interstate transportation syetems Such situarions basically occur nnly on

theUS mainland and involve coastal inland and Great Lakes water

carriers exclusively See 86 Cong Rec 5874 Rep Hallack 11286 Sen
Wheeler No interstate railroad ever cocnpeted with a steamship line for

cargo transported from Nsw York to Puerto Rico or other domestic
offshore destination It follows that Congress repoaled former ICA
section 613b for the express purpose of limiting the ICCs exclusive

jurisdiction overrailwater rates totracsportaionwhiehvould be covered
by ICA Part III31 Domesticoffshoce carriers were thereafter to be
governed by ICA Part I when and to the same extent that foreign
commerce water arriersalso regulated by the FMCwere subject to

these same pmvisions
Section 11a encQmpasses raiUwater transportation to both forign

countries and territories bnly in sa far as suChCrnsportatiQn takes place
within the United States This limiting provision has been construed to

prohibit the ICC from regulating anything other than the domestic portion
of through raiUwater routes involving foreign commerce Commonwealth

Tha ste makiny aulhndly provided Por by the 1933 Intercoaetal 9hipplny Act 47 at 1425 aipnitcantiy
extended that conferedby theoriQinet SpiFpina Act

Palticularly troubleeome to the Conpfeaeional minoriry oppoain4 Pert III wae ita epminetion of a eyetem of Proe

entry inro water tredee in fevor of arouto certl8catlon oyatem
00 ConYroae hae coneietently eAown conctrn Por the peoiat problema oP ocaan cardera Marc than once it ha

rofueed to enactlepiletion wMch would have antrueted merltlme reQUlation to theICC EgCommitcee on Merchen
Medne and Fieheriae 8epart on ShlpDlnB Ac6 I976 HRNo 659 64th Cony let 3eea p916 PF Shlppim
Regdatlan etSI31Committee on Merohant Marine ertd Fieheriee Merchant Marlne Act 1938 HRIQ3S HR

Report No 2168 75thCony 3rd 9vee t938 P F 9hippinp ReRUlation et 52124
Atone point the pdncipal Senete Conteroe atAted that EM 0ne1 propnwl did not chartYe thn Intant end purpo

of thePanama Cenel Act 86 Cong Rec 117b9IIY70 Sen Wheelar Thi atatement however wse dirocta

exclualvely to certein hotly de6ated conPerence commlttee amendmente whieh had been seized upon by thoe
opposiny the IeylelaHon Por the purpose oP raiuny apoint of order The atnmdmente rePerred to Ihen ezietiny ICP
aecUonsJ19 7A snd 2q 8mitlnp reUroad ownenAip ofwarorcartlere and not to eecHon613Hb
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of Pennsylvania supra at 285 Armour Packing Co v United States
209 US Sb 7879 1908 Assaming arguendo That Puerto Rico is a
territory for Part I purposes 32 logic and legislative history dictate that
section 11asproviso clause be given identical effect regardless of
whether foreign or domestic offshore transportation is involved33It
would be arbitrary and impractical to base a drastically different interpre
tation ofPart I solely upon the fact that domestic offshore destinations
are possessions of the United States34

A coherent national transportation policy does not require excfusive
ICC jurisdiction over the filing and level of domestic offshore water
carrier rates whenever the water carrier participates in a joint through
arrangement with a railroad The dual authority approach to joint
through rates adopted in Ex Parte 261 supra is reconcilable with both
the ICA and the Shipping Act In domestic offshore commerce as in
foreign commerce it suffices that the ICC regulate the rail division as a

proportional rate

To interpret ICA section 11a as permitting the ICC to regulate the
ocean rate divisions ofwater carriers not regulated by that agency under
Part III would be contrary to law35 and disserve the public by
aggravating existing regulatory anomaties and creating new ones A
camers choice system of regulation already exists for certain through
intermodal rates in the Alaska and Hawaii trades by speccand limited
legisiative enactment 36 This situation tends to obscure the Commissions

hether Puerto Rico is in facastateaterritory or something else following the creation of the
commonwealth in 1952 islargely a red herring Given the absence of any ezpress leslative pronoucement on the
subject and the cantinued effect of 48USC751 there is no indication that he change ro commonwealth staus
altered Ihe manner in which he ICA applies to the island Cases consruing statuesother than the ICA egCalero
Toledo vPeorson Yach Lensing Co 416US663 1974 are irrelevant m the proper interpretation of section

11aWe consider the suggestion that Congress now views Puerto Rico asastatefor Parf purposes ro border
on Ihe Givolous If section ipadid apply to the Ioint Service nohing of substance would be affecteA by whether
Auerto Rico was cnnsideredastateoraterritoryat least as Far as 1CA Part I was concemed

We further nore that except orthe Benedicro ruling supra whichhas cenain characteristicsdisinguishable from
the instant case no decision direc0y appiying Ihe ICA to Puerto Rico onarertitorial heory appears toexisL The

Safety Appliance Actswere never a patt of the ICA although they were adminisrered by the CCaone fime As tate
as 1930 the ICC stated that it considered ihe territorial questiod unsetHed Conf Ruing No 20 Appendiz to 45
ICCSee also Pervmrtdez Co v SoulhemPacf RRCo 1047CC193 1925

In the case of foreign wmmerce ICCjurisdicionoverexport movements dces not persist until the vessel artives
at aforeign port Nor dces itcotinueuntil the vessel crosses into aforeign countrysrerritorialwaters or even until
the United Stares tertitorial waters are Ieft behind The CCsPart I jurisdicdon sops arthe poMt at which cnrgo ir

transsHipOed ro an ocean going vesseL In 1939 an FMC predettssor agency advised Congress that thewihin the
Uttied States limilaion applied to domestic offshore as well as forei commerce and indicated that ilwas he

equivalent of the transshipmenP limitation contained in the biil which became ICA Pan DL 84 Cong Rec 6141
6144 Table

0 We are mindful ofdecisions such as OniledSmes v Pemisylvanra RCo ruprn holding that the ICCdces not

lose Pan III jurisdiclion overtransportation from one state ro anorher merely because ajoint raiVwacer service makes
an iotetmediaecali at a fOreign port oroherwise passes ouside of erritoriai watecs Such decisions do mt negate
this Commissionsjurisdiction over the intermediate ocean portion of a mainlandforeign or mainlandoRshore

movement

Commonweplth of PennsylvGnia sGOadecides he matter as toforeiCommerce cartiers

Rate divisions established in joint Part I motorFMCwater and Par II waterFMCwater routes to Alaska and
Hawaii are regulated by the ICC pursuent to 49 USC3i6cand905bwhich state inrer nlia thaC

The through routes and joint retes so established and all classifications regWations anA practices in

connec4on therewith shall be subject to Part II or III as the case may be

On Fzbruary 13 1978 the ICC decided it lacked exclusive jurisdiction over joint motodwater rates to domestic

offshore destinationsoherthan Alaska and Hawaii Rejection of Trailer Marine Trnnsport Corporation TaiffMF
lCCNo 4 No3679
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view of a participating carrierstrue operating condition but has not
caused undue difficulties to date The problem is one of degree however
The presence of additional ICC regulated cargo traveling on the same

vessels and routes as FMC regulated cargo could complicate and perhaps
frustrate domestic commerce rate making functionsespecially because
the ICC does not require carriers participating in joint rates to disclose
their respective iate divisions to the public Any increase in nonFMC
regulated carryings in the domestic offshore trades offers ocean cazriers a

greater opportunity to evade effective rate regulation and induce both the
FMC and the ICC to seek greater financial information of an overlapping
or duplicative nature from domestic offshore water carriers in order to
more accurately analyze those rates which happened to be within their
respecdve jurisdictions

The ICC may not order Part II or Part III carriers to establish through
routes with FMC carriers38Such through intermodal arrangements are

voluntarily established they appear and disappear at the option of the
participating carriers The ICCsexpress authority to regulate the rate
divisions of FMC carriers participating in through movements to Alaska
and Hawari is the result of specialized legisladon passed three years after
these states joined the Union39This legislation was sponsored by certain
motor carriers which had served the Alaska trade before statehood as
FMC regulated nonvessel operating common carriers and took the form
ofamendments to ICA sections 216c and 305bao The motor carriers
advised Congress that the FMC and ICC had both rejected a PartIIFMC
water tariff filed by Consolidated Freightwayspurportedly because
neither agency could lawfully accept a tariff unless it possessed sole
jurisdiction over the entire movementandfurther stated that the
establishment ofvoluntary through route arrangements in the Alaska and
Hawau tiades would be advantageous to shipgers ai

The Rivers Bill purported to clarify uncertainty as to whether joint
through Part II and Part IIUFMC water carrier tariffs could be filed at the
ICC but its provisions went considerably beyond mere tariff filing The
Senate Committee Report stated that the legislationspurpose was to

Extend to the users of motorwater services between Alaeka or Hawaii and the

TMT ie attemptinQ to axcluda ite rate divieione from the FMC ae well eae papea 4S supra end mey have
obtained aehortrun competi4ve advaotege over other watercarclora eerviny Puerto Rico in tha proceee

ICA eecuone 216c end 303b q9USC316eend 905b Pqrt II carrlere have no duty to form throuph rouke
with any type of carrier Pert II carriera6ave edury to Porn throuYh rotea withother Pert III carriero end with PartI rail carriers

19 The Alaska end Hawaii Stetehood qcta expreaely preeerved tha FMCeescluslve Jurlsdicfonover Water
trenaporfation to those arcaa and excluded acquisidon oP ICC JuriedicGOn over auch treneportetion 72 Stat 339 46
USCPrcc 21 and 73 Stst4 q8USCproc 491 roepocdvely

Theae amendments sre commanly known ea tha Rivere Act 76 Stat 397 and renderad obaolete a1960
grendPather provieion in ICA Part III pertaininy to auch Almka trade NVOe74 3tat 382 49USC903ep

Hearing on HR7I97 nnA NR7343 supra 87th Cong 7d Seeet2st 119 Heroinafter cited qa

Heanngs The ICC held that apecific ataNtory authority auch ae that Pound in eectlon1qe wae neceeaery beforoit could eccept Conaolidated Freiyhtways terifP Thie tariff was later aubmitced to the FMC in aPorm which
satisfacrorily identified theportroport rete and rcmeinad on fila until voluntarily canceleA on November 24 1
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other 48 States the ful benefits of coordinated service which aze now available to users
ofmoorwater service among the other 48 States Emphasis supplied4z

Among the benefits discussed was the placement ofall aspects ofcargo
loss and damage claims under the ICA Senate Report aY 3 43 This factor
may have alone motivated Congress to remove through water carriage
involving Part II and Part III carriers from the FMCsjurisdiction but it
is also noteworthy thatthe Alaska Carriers Association expressed
a preference for ICC jurisdiction Senate Report at 2 Whatever the
reason it was unnecessary for the Rivers Bill to have provided for
exclusive ICC jurisdiction over FMC water carrier rate divisions in order
to permit the filing of intermodal tariffs to Ataska and Hawaii at that
agency

Testimony gathered in the brief hearings conducted by the House
Committee indicates only that joint raiUwater tariff filings were possible
because section 1lxapermitted the filing of such rates and not because
the ICC possessed exclusive jurisdiction over the through movement aa

The same understanding is reflected in the Senate Report Moreover the
House Committee recognized that a reasonable interpretation of ICA
section 216cwould have pernitted the filing of joint through routes
between Part II carriers and FMC carriers without an amendment45That
sections reference to water carriers could not reasonably be limited to
Part III carriers because it was adopted prior to the adoption of Part III
49 Stat 543 558 The only clarification problem lay with ICA section
305b which stated that Part IIT carriers could form through routes with
other Part III carriers not water carriers in general Part I railroads
and Part II motor carriers 54 Stat 898 934935 Yet the Rivers Bill
sponsors indicated that the inclusion ofPart III water carriers in their
legisiation was onlyacollateral concern 108 Cong Rec 11419 1962
Under these circumstances the statement in the House Report implying
that secGon 11a had long authorized exclusive ICC regulation ofFMC

Commiteeon Commerce Alaskq and Hawaii Through Routes anA Joint Rates Sen Rep No 1799 87th

Cong 1d Sesa p962 at L Hereinefter cited as Senate Report
Uniform treetment of loss and damage cieims benefiWthe paRieipating carriers as mnch as thev sNppers gven

Ihe common law Gability of jdnt venturers The cauu of action already ezisted and ICA sectlon 20I1 ezpressly
permitted water carriers to employ the more fawrable disclaimer of liebility permitted under Ihe Harter Act 49
USC20ll319 46USC183 The Congressional sponsors also held out the possibility Ihat the joint rates
establiahed under the amendments would be lower than raes otherwise prevaiGng in Ihe Alaska and Hawaii Iwdes

ld al 3 Wilhout suggesting that ihis has not to some ezen occurzed we are also aware fhat residents of these
states sJlperceive an unfavorable comperison between joint through rates applicable to them and joint Ihrough rates
ovtr aimilar dislancea in the contiguous UniedSatesEg Letter from Senafor Stevens May 12 1976 Lef7er ro

Representative Young July 9 1976

RepreaentaGve Rivers of Alaska tes6fied that

Cjhe wn4nental raitroads and waterborne carriers operating in the Alaska trade were allowed to voluntardy
establish joint rates mMer authority prescribed in Part I of the IntersWte Commeree Act This limited authorization
has prevaded as to tfie continentel ailroads and the Ataska waterborne carriersnotwihstanding the fact that each has
been and adll is regulated by adifferont Federel regWatory agency as I have above indicaledHeaings at 8

See also testimony of ICCChairman Murphy quoted at page 15 supra Heorrngs at1314 Thesame statement is
foudin SenaeRepor4 at4 House Reporf at 5 and 107 Cang Rec 7763 t961

Committee on Interatate and Foreign Commerce WqerCorrier Through Rotrtes attd Joint Rares HRRep
No 1769 87IhCong7A Sess p962 at 2 Hereinafter cited as HouseReporL
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carrier rate divisions is best viewed as legislative dicta46It is also
incorrect and inconsistent with its own premise If exclusive ICC

jurisdiction flowed simply from the through route language of section
11a the Rivers Amendments were far broader than necessary47 They
need only have stated that ICA sections 216c and 305b applied to

through routes with water carriers subject to Part TII and water carriers
regulated by the FMC

The House Report also ignored the comments of the ICC and other
hearing witnesses who noted that through routes formed with FMC
carriers under ICA Part Iare voluntarily established Hearings at 7 8 14
The voluntary nature of such through arrangements is critical because
through routes between rail carriers and Part III water carriers are subject
to the same Part Iprovisions but are not voluntary The ICC may order
Part IIIcarriers to form and adhere to certificated joint through raiUwater
routesS

ICA section 14 places a duty to establish through routes upon all
carrieis subject to PartIwhile ICA section 153 authorizes the ICC to
form through route9 between carriers subjtct to Part Iand also
between railroads and water carriers subject to Fart III Any persisting
doubts concerning section 11asinapplicability to domestic offshore
carriers following the adoption of ICA section 302 should be dispelled by
the ICCsadministration of section 153

Ifthe ICC did possess exclusive jurisdiction over raiUwater carriage it
i would necessarily be empowered to compel TMT and other domestic

offshore water carriers to form joint raiUwater routes in trades they do
not presently serve Exereise of true through route authority over FMC
regulated carriers would allow the ICC to completely control the FMCs
performance of its statutory responsibilities and effectively end the
freedom of the seas deliberately preserved for domestic offshore
carriers by the Shipping Act See Lucking v Detroit and Cleveland Nav
Co 265 US 346 1924 McCormtck Steamship Co v United States
16FSupp 45 ND Ca1if 193 84 Cong Rec 6120 1939 The ICC
has recognized that such a result is incompatible with ICA Part III and

sThe Houae Committee etated

HR11643 troeta oP tho problem in adiract feeeible and etmple manner by pivin4 the Interetata Commerce
Commiedon the same JudeNcNoa over throuphr4ukand Jointrate artanemenebetween motor and wster cartlare
which it 4ee had Por menyyeen overuch arianQemenebetweee rail and watercerriesin theAlaeken end Hawetipn
trade and hee had over aucA errenpemente batwee reil motor end water cardere in the other 08 9tatoe House
Reporl et 3

The Houee Commiteemey not hevo been 1hUy inPormed conceminy the acapeof ewtion 1Ixabecausa of the
narrowneae of the proposal beforo the Congrcee and leck ofdebate therwn The Riven BIIt wae deecdbed as whopy
noncontrovaraial in tAe commlttee 108 Cong Rec 11419 I962 and as ettracNny m uppoaiion beyond the

pederence oP the FMC Department oP Commeree end Buroau of Budaet Tor en approech which woWd not heve
prccluded FMC overeiyht oP watercprier ratediWeionadHouse Rrport at 1 qeaNngs at 3 When aubeequendy
called upon to inteprct the acope ofthe Rivere Acp one couR deecdbediteIeslaNve hietory ae inconclualve
Alaska Steomshlp Company v FederdMadtlme Comm7sslod 399F1d623 626 note29lhClc 1968

The Rivere Bill hedmony of ICC Cheirmao Muryhy inaluded the etekmeuq

Tha only carriere oP difParont moda eubject to ourjuriediclion wMch may be compelled to astebdeh throuph ratee
and joint retee witheach othar aro railroade end water common cerriere eubJect to Perte I and III oftha ICA
respecdvaly Hearln8s at 14
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has never attempted to control a nonPartIII water carriersfree entry or

exit from a Trade even when the exit was made upon less than the

required 30day statutory notice required by both the ICA and the

Shipping Act Joint Rail Water Rates to Hawaii Matson Navigation
Comparry 351 LC 213 197549

THEREFORE in view of the fact that the ICC does not possess
exclusive jurisdictiod over the Joint Service that TMT is required to fite

an FMC tariff describing the Joint Service and that TMTsfailure to fde

an FMC tariff prevents the Commission from performing its regulatory
functions under the Shipping Act 1916 and the Intercoastal Shipping
Act 1933

IT IS ORDERED That Trailer Marine Transport Corporation cease

and desist from violating Intercoastal Act section 2 and Part 531 of the

Commissiods Rules by refusing to file a tariff with the Commission which

describes the joint raiUwater service it presently operates to Puerto Rico

pursuant to ICC TariffNo 2 and

IT IS FURTHER ORDERED That the effective date of the above

ordering paragraph is suspended for a period not to exceed thirty 30
days from the service date of this Report to enable Trailer Marine

Transport Corporation to file with the Commission a tariff describing the

aforesaid joint service which conforms fully with Intercoastal Act section

2 and Part 531 of the CommissionsRules and particularly including a

breakoutof its porttoport rate divisions as required by section 5318of

said Rules and

IT IS FURTHER ORDERED That Traiter Marine Transport Corpo
ration cease and desist from violating section 21 of the Shipping Act

1916 by refusing to file with the Commission the information concerning
the porttoport rate divisions collected for the aforesaid joint service as

required by the CommissionsOrder served November 18 1977 and

IT IS FURTHER ORDERED That the Puerto Rico Manufacturers

Association Chamber of Commerce of Puerto Rico Eric E Dawson
Alabama State Docks Department Southern Railway Company Southern

Pacific Transportation Co Seaboard Coast Line Louisville and Nashville

Railroad Company and Roldan International Inc are dismissed as

parties to this proceeding
By the Commission

Ever since 1906 when the Hepburn Act first authorized the ICCto prescribe tlvough routes 34 Sta 584 590

sec6on 153has been subject toaCatch22limitation whenever nonPart III water carriers are involved Section

qtHa includes railwater carriage only d the carriers are mder common wntrol or management or have entereA into

an artangement for Ihe wntimous carriege of cargo The ICC may herefore regulate nonPartII water cartiers

only so long as they voluntarily mantain ajoin tArough route and only as to the particular route which has been

established Jurisdiclion Over Water Carriers IS LC0 205 209 217218Q909 This is hardly the type of

irreconcilable concurrent regulation required to oust the FMC of its Shipping Act jurisdiction over the

reasonabbness of water carrier rates end practices Commonwealhof Pennsyvania v Intersmfe Commerce

Commission supra al 292
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SEAL S FRpNCIS C HURNEY
Secretary

APPENDIX A

PORTION OF 1912 PANAMA CANAL ACT FORMERLY CODIFIED
AS ICA SECTION613b

13 Jurisdiction ofcommission over transportation by rail and water

When property may be ar is transported from point to point in the United
States by rail and water through the Panama Cana1 or otherwise the

transportation being by a common carrier or carriers and not entirely
within the limits of a single State the Interstate Commerce Commission
shall have jurisdiction ofsuch transportation and ofthe carriers both by
rail and by water which may or do engage in the same in the following
particulars in addition to the jurisdiction otherwise given by this chapter
a To establish physical connection between the nes of the rail carrier

and the dock at which interchange of passenger or property is to be made
by directing the rail carrier to make suitable connection between its line
and a track or tracks which have been constructed finm the dQCk to the
limits of the railroad right of way or by directing either or both the rail
and water carrier individually or in connection with one another to

construct and connect with the lines of the rail carrier a track or tracks to

the dock The commission sha11 have full authority to determine and
prescribe the terms and conditions upom which theee connecting tracks
shall be operated and it may either in the construction or the operation
ofsuch tracks deternrine what sum shall be paid to or by either carrier

Provided That construction requirad by tho commission under the
provisions of this paragraph ahall be subject to the same restrictions as xo

findinga ofpublic convenience and necessity and other matters as is

construction required under section 1 of this chapter
b To establish through routes and maximum joint rates between and

over such rail and water lines and to determine all the terms and
conditions under which such lines shall be operated in the handGng of the

trqffic embraced

c To establish proportional rates or maximum or minimum or

maximum and minimum proportional rates by rail to and from the ports
to which the traffic is brought or from vhich it is taken by the water

carrier and to determine to whattrc and in connection with what

vessels and upon what terms and conditions such rates sha11 apply By
proportional rates are meant those which differ from the corresponding
local rates to and from the port and which apply only to tracwhich has
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been brought to the port or is carried from the port by acommon carrier
by water

d If any rail carrier subject to this chapter enters into arrangements
with any water carrier operating from a port in the United States to a

foreign country through the Panama Canal or otherwise for the handling
of through business between interior points of the United States and such
foreign country the Interstate Commerce Commission may require such
railway to enter into similar arrangements with any or all other lines of
steamships operating from said port to the same foreign country Feb 4
1887 c 104 6 24 Stat 380 Mar 2 1889 c 382 1 25 Stat 855 June
29 1906 c 3591 2 34 Stat 586 June 18 1910 c 309 9 36 Stat
548 Aug 24 1912 c 390 11 37 Stat 568 Aug 29 1916 c 417 39
Stat 604 and Feb 28 192Q c 91 409413 4l Stat 483
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SPECIAL DoCKET No 537

SALENTINE Co INC

v

EUROPE CANADA LAKES LINE

SPECIAL DoCKET No 538

SALENTlNE Co INC

v
1

I
i

EUROPE CANADA LAKES LINE

SPECIAL DOCKET No 539

ME DEY Co INC

v

EUROPE CANADA LAKES LINE

NOTICE OF ADOPIION OF INITIAL DECISION

April 12 1978

No exceptions having been filed to the initial decision in these

proceedings and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the
Commission on April 12 1978

It is ordered that the parties shall refund charges publish and mail the
appropriate tariff notices and notify the Commission of their actions as

required by the initial decision
By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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SPECIAL DoCKET No 537

SALENTINE Co INC

v

EUROPE CANADA LAKES LINE

SPECIAL DoCKET No 538

SALENTINE Co INC

v

EUROPE CANADA LAKES LINE

SPECIAL DOCKET No 539

ME DEY CO INC

v

EUROPE CANADA LAKES LINE

March 16 1978

Applications for permission to refund portions of freight charges granted
Carrier found through inadvertence to have failed to file new tariffs in time to assess

lower rates on movements of goods from Hamburg Germany to Milwaukee

Wisconsin

Applications as clarified and supplemented by supporting information and by the

submission of affidavits of the nominal complainants promising to refund moneys to

the actual shippers found to quality for the relief requested under section l8 b 3

as amended by P L90298

INITIAL DECISION OF NORMAN D KLINE ADMINISTRATIVE
LAW JUDGE 1

I This decision became the decision of the Commission April 12 1979
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These three proceedings were commenced on August 4 1977 by the
filing ofapplications by Europe Canada Lakes Line ECLL 2 pursuant to

section 18b 3 of the Shipping Act 1916 the Act 46 U S C 817 b 3

as amended by P L 90298 and Rule 92 a of the Commission s Rules of
Practice and Procedure 46 CFR 502 92 a The applications sought
permission to waive portions of freight charges Since they all involved
the same factual scenario relating to shipments on the same vessel as

well as the same problem regarding the appearance ofnominal complain
ants who were not the shippers who paid the freight the three proceedings
were consolidated for decision as provided by Rule 148 46 CFR 502 148

See Order ofConsolidation January 18 1978

The same error in failing to file anew tariff which occurred with

respect to the shipments involved in the three applications also occurred
in two other cases These are Special Docket No 536 The A W Fenton

Co v Europe Canada Lakes Line Initial Decision February 27 1978

and Special Docket No 540 Salentine Co Inc v Europe Canada
Lakes Line Initial Decision adopted January 24 1978 A full description
ofthe error is contained in the Fenton case Briefly it is as follows

I

On June 16 1977 ECLL sent telex instructions to its wholly owned

subsidiary and general agnet Ernst Russ North America Inc ERNA

located in Chicago Dlinois directing ERNA to file tariff amendments
with the Commission to become effective on June 16 1977 These tariff
amendments would have provided special rates for machines bottle
labellingfrom HamburgBremen to Milwaukee at dllrs 63 00 WM
and a special rate for catalyst automobile emission in 40 containers
HamburgMilwaukee at dllrs 1800 00 per 40 cont 3 However the
instructions were not followed because the telex was misplaced in

Chicago On further inquiry from ECLL in Hamburg however ERNA

discovered the error and on June 21 1977 the tariff amendments were

filed 4 However between June 16 and June 21 the three shipmertts
involved in the present applications were carried on the Tilly Russ which
departed Hamburg on June 19 1977 ECLL was therefore unable to

charge the lower special rates and was required by law to charge the

higher rates in effect at the time of the shipments Inorder to collect the
full amount required by law ECLL issued a billing document called a

manifest corrector in each case Thereafter despite some initial

BeLL is thename ortb carrier operated by Ernst RU8s locatod in Hambura Germany The applications were

filed by its leneralqent Ernst RUJII North America Inc Althouah the documentation frequently rofon to Bmst

Russ Hamburg to avoid confusion I have used the term BeLL instead of Bmst RU8s Hambulll
3 See telexdated June 16 1977 from Hambura to Cbicaao
4 See telex from Hambura to Chicaao dated June 21 1977 see also telex from Chicaao to F M C dated June 21

1977 flUna the various tariff amendments Further explanation is contained in a letter from Werner Scholtz counsel
for EeLL to me d ted January 17 1978
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confusion and difficulties ECLL ftled the applications which commenced

these proceedings 5

Special Docket No 537 involved a shipment of 2 cases of spare parts
for bottle labelling machines measuring 2 748 cubic meters The shipper
was a company known as Roehllg Co in Hamburg Germany and the

consignee a customs house broker and freight forwarder known as

Salentine Co Inc located in Milwaukee Wisconsin who appears as

the nominal complainant In Special Docket No 538 the shipment
involved 1 case of spare parts for bottle labelling machines measuring
1373 cubic meters The shipper was acompany known as Lassen GMBH

in Hamburg and the consignee was again Salentine Co Inc In Special
Docket No 539 the shipment involved a40foot container loaded with 80

drums of automotive emission catalysts weighing 12 235 3 kilos The

shipper was a company known as Hachemie Spedition in Hamburg and

the consignee a customs house broker M E Dey Company Inc

located in Milwaukee Wisconsin who is the nominal complainant
In all three cases the shipments moved on bills of lading dated June

18 1977 and were prepaid by the shippers in Hamburg 6

Although the applications which commenced these proceedings did not

contain attached documentation as in the Fenton case ECLL furnished

documentation and other information on my request as provided by Rule

92 c 46 CFR 502 92 c This documentation establishes that ECLL

wishes to refund a portion of the freight charges to the shippers in

Hamburg on the basis of the following computations as shown in the

manifest corrector in each case

In Docket No 537 ECLL collected 25144 based on the applicable
tariff rate of 9150 per cubic meter6 times 2 748 cubic meters ECLL

wishes to retain only 173 12 of this freight based upon the special rate of

63 W M times 2 748 cubic meters The difference 78 32 is the amount

of the refund which ECLL seeks permission to make

In Docket No 538 ECLL collected 125 63 based on the applicable
tariff rate of 9150 per cubic meter times 1373 cubic meters ECLL

wishes to retain only 8650 of this freight based upon the special rate of

5 The applications which commenced these three proceedings were preceded by earlier applications which were

rejected apparently because they were not filed by aproper representative oremployee of EeLL orattorney as

required by the Commission s rules See letter from WemerScholtz representing EeLL to me dilted January 17

1978 p 2 and letter from Werner Scholtz to Mr Joseph C Polking dated August 8 1977 Furtherproblems
concerning deficiencies in the applications which were flied on August 4 1977 wiD be discussed later in this decision

6The copies of the submitted bills of lading are either barely legible or not legible as to the date of issuance in

Hamburg Thedateclearly appears in the bin oflading submitted in Special Docket No 536 ashipment which moved

on the same voyage of the Tilly Russ The applications state that the bills of lading were dated June 18 1977 The

affidavits submitted by the customs housebrokers and nominal complainants in these cases i e Salentine and Dey

state that the bills of lading were dated June 18 1977 Legible copies of dated bills of lading should of course be

submitted with the application I fmd corroborative evidence of these dates in the affidavits furnished by the nominal

complainants Even if I could not make such finding however the original intention of aCLL in Hamburg to file a

new tariffeffectiveJune 16 1977 is clearly shown in the relevant telex If there were any doubts as to the dateon the

bills of lading the retroactive tariff notice tobe published could simply be published dating baek toJune 16 1977 to

prevent discrimination among shippers However I seeno need to take this extrastep
6 See ECLL Tariff No 2Continent FMC 10 9th rev page43 effective June 14 1977 showing a rate of91 50

WM for Machinery nos and Parts and Accessories
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63 W M times 1373 cubic meters The difference 39 13 is the amount

of the refund which ECLL seeks pennission to make
In Docket No 539 ECLL collected 1 982 23 based on the applicable

tariff rate of 162 W7 times 12 36 kilo tons i e metric tons 8 ECLL
wishes to retain only 1 800 of this freight based upon the special lump
sum rate of 1 800 which had not been timely filed The difference

182 23 is the amount of the refund which ECLL seeks permission to

make

The Problem ofCompliance with the Current Regulation

The issuance of a decision in these cases has been impeded by the

initial failure of BCLL to furnish supporting documentation Another

mlljor reason for the delay however is the fact that under the current

regulation of the Commission Rule 92 a 46 CFR 502 92 a it is not

sufficient for the carrier to rue the application with supporting documen

tation unless the application contains the concurrence of the shipper or

consignee who actually paid the freight If the original application did not

contain the concurrence ofsuch person and his appearance as complain
ant but rather the name of aconsignee or other person who did not pay
the freight as a complainant the Commission permitted the application
to be amended to allow the actual shipper to substitute his name for that
of the nominal complainant See Special Docket No 513 Velsicol
Chemical Corporation v Sea Land Service Inc July 29 1977 Later the
Commission further liberalized the procedure to permit the nominal
complainant who did not pay the freight to ftle an affidavit stating that he

would act as the shipper s agent and remit the refund or benefit to the
actual person who had paid the freight See Special Docket No 519

Buckley Forstal Inc v GEFA December16 1977

Although this gradual liberalization of the rule has enabled the

Commission to effectuate the remedial purposes of P L 90298 delay
nevertheless can result because of the present structure of the regulation
In these cases before being advised of the decision in Special Docket
No 519 which pennitted the nominal complainants in this case three
American customs house brokers and forwarders to file affidavits
promising to transmit the refunds to the actual shippers ECLL had
indicated its intention to withdraw the applications 9 The Commission s

decisions liberalizing its procedures under Rule 92a obviously have been
helpful Nevertheless the requirement that someone appearas complain
ant and concur in the application seems to impose a technicality which

1 See ECLL Tariff 1st rev p 27 which shows arate of 162 00 W for Chemicals harmless no8 ln basi or

casks value up to 1980 per tieipt ton
8The manifest corrector shows that BeLLcollected fre18htblled upon 12 236 metric tonl 1 000 kUos The bill of

ladina shows the measurement to be 12 23 3 kilo It is not clear why BeLL rounded off that fiiUre for collection
purpose8 In any event the matter is not aipiftcant since the 12236 flauro will used to collect the full amount and
BeLL wishes to refund aporton ofthat amount 80 III to retain only 1 800 as oriainaUy intended

9 See letter of Werner Scholtz to me cltcdabovOi p 3 In Special DookC tNo lI4O Salentlne
Co

Inc v HeLL

cited above BeLL did in fact withdraw its application rather than 80 throuah the proce8s of obtainina the

concurrence of ashipper located in Germany
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leads to delay although the underlying statute does not indicate that such

a requirement is necessary See Special Docket Nos 524 525 526 Pai
Tai Industrial Co Ltd v Sea Land Service Inc etc Initial Decisions

March 3 1978 10

Nevertheless in conformance with current case law on the subject
ECLL furnished affidavits from the nominal complainants in the three

cases Salentine Co Inc and M E Dey Co Inc who stated that

they would transmit any refunds which might be permitted to the shippers
in Germany who paid the freight With that technicality out of the way it

became possible to concentrate on the merits of these cases

The factual situation in these cases is exactly the same as that discussed

in Special Docket No 536 The A W Fenton Co v Europe Canada

Lakes Line Initial Decision February 27 1978 As discussed more fully
in that case it is clear that ECLL committed an error due to an

inadvertence in failing to fIle a new tariff within the meaning of P L 90

298 amending section 18b 3 of the Act The record clearly shows an

intention on the part of ECLL to apply lower special rates in each case

and to file appropriate tariff amendments with the Commission It also

shows that this intention was not executed because of inadvertence on

the part ofECLL s agent who misplaced ECLL s instructions As soon

as the mistake was discovered however ECLL s agent fIled the intended

tariff These facts establish as they did in the Fenton case that a bona

fide mistake occurred which but for the remedial amendment to section

18 b 3 would have required the shipper to pay a higher unintended

rate Since the evidence ofa bona fide error in tariff filing is clear and the

purpose of the statute is remedial Ibelieve that the applications should

be granted despite ECLL s initial shortcomings in preparing them Denial

of the applications on the other hand would reward ECLL at the expense
of the shippers for whose benefit the applications were filed 11 Accord

ingly in my opinion the applications should be granted

Itherefore find that

1 There was an error due to inadvertence in failing to fIle a new tariff

within the meaning of P L 90298

10 In the cited cases Judge Charles E Morgan noted tbat delay in ruling on applications resulted in part because of

the fact that under Rule 92 a the carrier had to obtain the concurrence of consignees located in Taiwan although as

Judge Morgan noted the statute makes no mention of any such requirement
II I note also that these applications and those in Special Docket Nos 536 and 540 seem tobe the first ones filed by

EeLL which may account for the various shortcomings in them BCLL has never refused to furnish supplemental

information and has compiled with the order in No 540 to file an affidavit of compliance after its application for a

waiver was withdrawn In the future we should expect BCLL s applications if any are filed to be free of the

problems encountered in these cases
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2 BCLL filed new tariff amendments on June 21 1977 prior to the

filing of its applications on August 4 1977 as required by the statute

30 The applications were ftled well within the ISOday period prescribed
by the statute dates of shipment occurring on June 18 1977

No discrimination among shippers must be found if the applications are

granted This finding is required under PoL 90298 There are two

problems in this regard

First as I have noted the applications as originally filed were

deficient in several respects mainly in the failure to furnish supporting
documentation However they contained additional errors on the forms

themselves They erroneously asked for waivers instead ofpermission to

refund whieh the supporting documentation shows to be the appropriate
relief under the circumstances However they contained additional errors

with regard to paragraphs 2 and 3 of the standard form Paragraph 2

required ECLL to list other special docket proceedings which involved
the same rate situation ECLLs application stated N A Paragraph 3

required ECLL to state whether there were other shipments of the same

or similar commodity which moved during approximately the same period
of time ECLL responded by stating NONE In fact however these

cases are part offive cases stemming from the same error Special Docket

Nos 536 537 538 539 and 540 Three of these other proceedings
involved the same commodity bottle labelling machines or parts thereof

namely NOS 537 538 and 540 Yet none of the applications in each

case refers to these other situations

It may be that ECLL is unfamiliar and inexperienced in filing out

special docket applications as I have noted Furthermore ECLL ob

viously did not attempt to conceal the fact that its error had affected all
five shipments since it ftled applications in all five instances to seek relief
on behalf of each shipper or consignee Therefore it appears more

probable that ECLL was merely careless or confused in filling out the
forms rather than guilty of deliberately attempting to discriminate among

shippers

A second problem concerns the fact that in Special Docket No 540

Salentine Co Inc VO ECLL ECLL has withdrawn its application and
retained the full amount of freight paid by the German shipper for reasons

explained above Granting the applications in the present three cases will

in effect require ECLL to make a similar refund to the shipper in No
540 in order to prevent discrimination among shippers Since special
docket proceedings involve tariff corrections affecting all shippers during
a particular period of time however if one application is granted all
similarly situated shippers are entitled to similar relief This situation again
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points out the need to simplify the Commission s regulation to eliminate

unnecessary technicalities regarding nominal complainants assignments
ofclaims or designation ofagents for shippers 12

Therefore I find that no discrimination among shippers will occur

since 1 there is no evidence that other shipments of the same or similar
commodities moved besides those involved in Special Docket Nos 536
537 538 539 and 540 and 2 an appropriate tariff notice plus specific
instruction to ECLL to notify the shipper involved in Special Docket No
540 who may claim a similar refund will insure that all shippers will be
treated similar y

Accordingly the three applications for pennission to refund a portion
of freight to the shippers in Germany who paid the freight are granted

It is ordered that upon adoption of this decision by the Commission
and subject to any modification to this decision or to the following orders
which the Commission may make

1 ECLL shall refund 78 32 to the Salentine Co Inc who shall
remit this amount to the shipper RoeWig Co in connection with a

shipment of 2 cases of bottle labelling machinery parts which moved
under bill of lading dated June 18 1977

2 ECLL shall refund 39 13 to the Salentine Co Inc who shall
remit this amount to the shipper Lassen GMBH in connection with a

shipment of I case ofbottle labelling machinery parts which moved under
bill of lading dated June 18 1977

3 ECLL shall refund 182 23 to M E Dey Company Inc who
shall remit this amount to the shipper Hachemie Spedition in connection
with a shipment ofone 40foot container ofautomotive emission catalysts
which moved under bill of lading dated June 18 1977

4 ECLL shall promptly publish the following notices in an appropriate
place in its tariff

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket Nos 537 and 538 that effective June 18 1977 and
continuing through June 20 1977 inclusive the rate on Machines bottle labelling
Hamburg Bremen to Cleveland is 6250 W M and to Milwaukee is 63 00 W M
subject to all applicable rules regulations terms and conditions in this tariff for

purposes of refund or waiver of freight charges on any shipments which may have been
shipped during this period of time

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket No 539 that effective June 18 1977 and continuing
through June 20 1977 inclusive the rate on Catalyst Automobile emission in 40
containers HamburgMilwaukee is 1 800 00 per 40 container subject to all applica
ble rules regulations terms and conditions in this tariff for purposes of refund or

12 For example let us suppose that five shipments of widgets moved on the same voyage during the month ofJune

1977 and all five shippers involved are entitled to refunds because of carrier error in tariff filing If only one

application is filed and granted the other four shippers are also entitled to refunds since the tariff notice published in

the one proceeding will have retroactive effectduring the month of June 1977 This leads totwo conclusions I that

it is not really necessary to file five separate special docket applications if the first shipment in time iscovered by an

order of the Commission malting the new tariff retroactive and 2 the need to appoint an agent assignee nominal

complainant or other such person to represent the shipper is not shown Once the first refund is permitted the other

four will also have to be made although no special docket application had to be filed at all The carrier will simply
make refunds to the other fourshippers directly
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J

waiver of freight cha1les on any shipments which may have been shipped durina this

period of time

5 ECLL shall mail copies of the tariff notice involving bottle labelling
machinery to the shipper involved in Special Docket No 540 plus any

other shippers not included in the present cases who may have shipped
and paid the freight on bottle labelling m hinery or parts thereof during
the period of time specified and shall mail copies of the tariff notice

concerning automobile emission catalysts to any other shipper who paid
the freight on such commodity which moved during the specified period
oftime See similar order in Special Docket No 542 Alcoa International

Inc v Gulf European Freight Association Initial Decision January 4

1978 adopted by the Commission January 31 1978 13

6 ECLL shall effectuat refunds of the charges in question within 30

days of service of the Commission s Notice of Adoption of this Initial

Decision if the decision is adopted and shall witbip five days thereafter

notify the Commission of the date and manner of effectuating the refunds

7 The nominal complainants Salentine Co Inc Ill1dM E Dey
Co Inc shall notify the Commission of the date and manner in which

they have remitted the refunds to the actual shippers involved within 45

days from the date ofthe Commission s Notice of Adoption of this Initial

Decision if so adopted

I
1

I
j

i S NORMAN D KLINE

Administrative Law Judge
WJSHlNOTON D C

March 16 1978

1

13 All of tho applications ded by BCLaftected by the tarift fdiDI ertar appear to have occurred on one vaysae
no 41 wb ofthe TllIy RuSI and tbeSo CRlOI may have taken care of all affect 8hipperi However in view of thl

many orran intbe applications and tho apecitlc matakol coJicern41Mute of EeLL to provide references to otbel

shippen in parqnlphs 2 aDd 3 delplteJhc fact that atberlbippeiawero invoJved jfiipolliblo thatlItUl ad ttiona

hippera milht have e capeLtho notice of BeLL To guard again t any possible ovonlghtwhlch might lead t

inadvertent dilcri natjon amona lhippon tllis particular oder Is belna illuoll P L 9029 spccitlcaUy proviPes tha

if permilsion is aranted by the Commission the carrier aa 11 that iit additfoil to publishina an approptiatl

tarif noticet such other steps will be taken as the FOdera Maritime C9mml88ion Olay require whlch alVI
notice
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INFORMAL DoCKET No 412 F

C S c INTERNATIONAL INC

v

LYKES BROS STEAMSHIP CO INC

NOTICE OF AOOPfION OF INITIAL DECISION

April 4 1978

No exceptions having been filed to the initial decision in this proceeding
and the Commission having determined not to review same notice is
given that the initial decision became the decision of the Commission on

April 4 1978

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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INFORMAL DOCKET NO 412F

CSC INTERNATIONAL INC

V

LYKES BROS STEAM3HIP CO INC

March 22 1978

Nitropropane found properly classified ae Chemicals NOS2Amino2MethyllPro
panol found improperly classified as Chamicals NOS Raparation awarded

Complainantfiled to show that respondent improperly assesaed surcharge
Herbert Levenstein and William Levnstein for comptainant GSC

International Inc
Brian M Dolan for respondant Lykes Bros Stsamship Co Inc

INITIAL DECISION OF JOHN E COGRAVE ADMINISTRATIVE
LAW JUDGE

CSC International claims that it was overcharged 78241 on two

shipments carried by Lykes Bros Steamship Co Inc from New
Orleans to South Africa z The claim stems from a quarrel over the proper
teriffclssification of two commodities nitropropane and2Amino2l
MethyllPropanol AMF Lykes classified both as Chemicals NQS

Item No 0170 paga 181 United 3tatesSouthand East Africa ConPer

ence Southbound Freight TariffNo 2 FMC No 4 CSCsays that
nitropropane is a petroleum solvent which should have been classified
under Item 2720 and that AMP is asurface active emulsifier which should
have been classified under Itcm 860
CSC is engaged in the manufxcture and sale of chemicals and

chemical products and has a dual rate contract with the United States
South and East Africa Conference Lykes is a member of that conference
The two shipments moved under Lykes bilis of lading Nos 111 and 129
On bill of lading No 111 the shipment was described as 60 Drums
Chemicals NOS Flammable Liquids Nitropropane F1ash Point Tag Open

Under Rule 31 B46CFR 502318 ihie decisia became the decision af the Commission April 4 1978

Thie case wes roteRed ro thn Offce ofAdminietre4ve Law Judeaunder Ruia 304qoftheCommissionsRWee of
Precice and Procedure 46 CFR 302304
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Cup 100 F Bill oflading No 129 described the second shipment as 75

Drums Nitropropane Chemical NOS Flammable Liquids Flash Point

Tag Open Cup 100 Fand 1 Dnim AMP Chemicals NOI2Amino 2

Methyl1Propanol The commodity description on both bills was of

complainant claimant

DISCUSSION AND CONCLUSIONS

There are but two questions to be answered here 1 Is Nitropropane
apetroleum solvent within the meaning of Item 2720 and 2 Is AMP a

Compound surface active Emulsifier within the meaning of Item

860
Item 2720 reads as follows

PETROLEUM SOLVENTS VIZ

DistillatesNOS

Heptane
Hextane
Mineral Spirits NOS
Naptha Nonhazardous no label required
Solvents petroleumNOS
ToluolToluene
ZylolZylene

CSC thinks that nitropropane fits the description Solvents petroleum
NOSLest through paraphrase I do violence to CSCsdemonstra

tions that nitropropane is a solvent petroleum NOS I offer that

demonstration verbatim

Item 2720 of the carrierstariff lists under the generic heading
Petroleum Solvents a number of chemicals including Solvents Petro

leunNOS Since petroleum itself is not a solvent the listed articles must

be those made from petroleum or another petrochemical Naptha and

mineral spirits are natural gas and coal tar derivatives See pages 602 and

588 of the Chemical Dictionary Toluoi and Zylene should read Xylene
are petroleum and coal tar derivatives See pages 877 and 942 of the

Chemical Dictionary
Nitropropane is a solvent CSC NP division Technical Bulletin

No 20 attached shows that Nitropropane is sold by CSC as asolvent

It states that NiPAR brand solvents are ofgreat utility and widespread
use in the protective coating industry the printing ink industry and in the

solvent extractionprocesses The Chemical Dictionary lists nitropropane
That chemical is shown to be derived By reaction ofpropane with nitric

acid under pressure Under Uses the Dictionary shows that nitropro
pane is used as a solvent This dictionary expression is exactly the same

as the statement by CSC in its Bulletin No 20 The Chemical

The rates have been omitred since the dispute is over the meaning of the items descriptive language

For ease in reading I have not indenedand single spacedCSCs argument the generally accepted way of citing

an extended quote Instwd I have placeA quotaionmarks at the beginning of the first senrence and at the end of the

Iast of each pazagraph
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Dictionary ahows that propne is derived from Petroleum and natral

gas Page 123 On page 608 of fhe Dictionary natural gas is shown as
occurring iri petroleumbearing areas throughout the world Page 672 of

the Dictionary shows that pmpane is one ofa long list ofpetrocheenicals
It is stated there At least 175 substances are designated as petrochemi
cals even though some of their commercial production is from
sources other than petrolcum

Whether the propane used in making nitropropane is derived from
i petroleum or natural gas it is known as apatrochemical in the chemical

industry Petrochemicals are defined in the Dictionary as An organic
compound for which petroleum or natural gas is the ultimate raw

material See page 672 Since the list of Petroleum Solvents in the

carrierstariff contains articles derived from sourees known collectively
as petrochemicals propane toluene naptha etc and since nitropropane
is a well known petrochemical solvent it is obvious that Item 2720 of the

carriers tariff construed in accordance with the chemical industry
understanding reasonably describes the article shipped We are not

attempting to dissect the molecular structure of this commoslity We are

showing through the use of a recognized chemical authority that

nitropropane is actually apetroleum solvent 5

Lykes an apparent heliever in hrevity as a virtue counters simply by
saying that acting as a solvntis only one use of nitropropane and that

a cQmmodity cannot lawfully be rated or classifted according to the
different uses to which it is put

In United States v Pan Amerrcan Mail Line lne 359 F Supp 728
SD New York t972 the Court set forth the general prineiples oflaw

which grovide tt 6aekground for the Gommissions specific principles of

j tariff construction The Court said the only rate a carrier may
charge is that rate appearing in the aarriersPled tariff citaiinsomiftaii
This rate must be charged and paid regardless of seecningly innocent
justificaions for departure such as mistake inadvertence or contrary
intention f the parSies 359 F Supp at page 733 The Goart

recoguizsd Ehat auch strict interpretation may work hardship and
myrequicedecisions which arethe reverse of those which would have

a obtained had the princigl of eqsityhen applied to the suit Yei the
courts have adheredconsistenUy to their strict reading of the tariffs in
question in order to effgctuate the Congresaional schem againat xebating
and collusive pricing 359 F 3ugp at 733 This preacripEion for strict
reading oftariffs has led to some sgecific principles to be applie
when interprbting tariff language

The DicNonary rafetred to throup6ouCtha a6ova is theCondznsed Chemlcal Dlefionary Eiphth PAition Tha

Bdletln No 20 elted by0SCdoee indaed cfiarackrize dtropropane ae d eolvent The bulletln eleo liete tha phyeical
property oNiPAR which ia the trademark Yor CSCsnitropropane aolvant Nowhero In the liat Isthero any
refarence to petroleum
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coucse of dealing of the parties whichalhough not speciSed in the tariff

is such that it would be applied Despite the seeming limitation of the

phrase only three instances close examination of the occasions on

which recourse to matters outside the tariff may be had demonstrates that

in virtually every case coming before the Commission extrinsic evidence

not only can but must be considered if the language in dispute is to be

givenareasonable construction and one which is generally under

stood and accepted commercially The first instancwhere the lan

guage is vagucovers every case Ihave been able to fmd and all that a

perhaps limited imanation can conjure The very existence of adispute
between a shipper or his professional freight auditor and a carrier would

seem to present an arguable case of vague ariff language and where

tariff language is vague resort may be had to extrinsic evidence In fact if

extrinsic evidence means resort to or consideration ofany matters other

than the language of the tariff itself extrinsic evidence is routinely
considered in virtually all cases involving tariff construction when the

diclionary is consulted for the proper meaning of words This is done

so routinely that mention of the rule which allows resort to extrinsic

evidence in the form of a dictionary is no longer even made But resort to

extrinsic evidence while including reference to dictionaries obviousty

encompasses a good deal more For it is the rue case which can be

decided ondicionary meanings alone8This is amply demonstrated by
the dispute in this case where resort to the dictionary only gives rise to

the problem oF altemative meanings which only poses the further pmblem
of which alternative to choose The proper choice of course is that

meaning ofthe word or phrase which is generally understood and

accepted commercially Examinalion of dictionary definiions no matter

how exhaustive cannot show which meaning is the one that those engaged

in the paRiculaz line of commerce generally understand accept and use

ComplainanYs extrinsic evidence consists of the bffis of lading covering
the two shipments two technical bulletins issued by complainant a

number of pages from respondents tariff and a number of pages from

he Chemical Dictionary all of thich are attached to the complaint From

this basis complainanYs azgument as I understand it is that 1 Under the

generic heading Petroleum Solvents a number of chemicals are listed

including Solvents Petroleum NOS2 Petroleum itself is not a

solvent therefore the listed chemicals must be those made from either

petrolwm or another petrochemicaland3 Nitropropane is a petro
chemical which is a solvent therefore it is a Solvent petroleum NOS

Of coune it ie w Nal Ne worde used evcn ie Ihev limrel xnse ve Ne primary end ordinarily lAe mosl

reliable eourte o inhrprcunp the meaniny of any wnting But it ie one o he aurtsl indexea of a maWre uM

developed jurispmdnce and theory of tariff inmeprcationnot ro meke a fortrem om of the dicuonary IuEge L

fiand Cabrll v Markham 1C8 FQd 73 l9 CA 2 1963
Complananl sUll uvng Eictionary dcfiniuov showa funher hat NapNa and MiMOI Spiriu cmbe derived from

nawraluand coal tarmd Tolurn md 2ylme Xylrne can be denved @om pe Valeum and coal lar vW thet lhee

erc petmchemicale SinceDVa derived trom pewleum and naNfal Qes nilmPropane u a pevochemicd 4tc

naptha mineral spirib Toluene and Zylme
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underIem 272010 Admittedly this is one way of constructing a

definition of nitropropane but there is another way a way that does

less violence to the use of Petroleum Solvents as a generic heading in

Item 2720
To ben with as complainant states there aze At leazt 175 substances

designated as petrochemicals even though some of their commercial

produc6on is from sources other than petrofeum Dictionary page 672
Ifwe adopt complainanYs reasoning henapetrochemical which is

neither derived from nor beus any real relation to petroleum would

becomeaSolvent Petroleum NOS and classifiable under Item 2720

This is hardly a reasonable construction of the item More importantly a

closer examination of the chemical products listed under the generic
heading of Item 2720 leads to a different and in my view a far more

reasonable construc6on of the item

The first article is Distillates NOSAdistillate isadistilled

liquid So it would be reasonable to conclude that as used in Item

2720 Distillates NOS is any product made from the distdlation of

Petroleum which is not included in the list of specitic products found in

the item Heptane is derived from a the fractional distillation of

peroleum Dictionary page 4701z For a definition of Mineral

Spirits we are directed to Naptha Dictionary page 588 The word

Naptha usually applies to anarrow boiling range fraction of petro

leum Dictionary page 602 The derivation of Toluene is a By

catalytic reforming of petroleum Dictionary page 877J Zylene Xylene
like Heptane is derived by the fraclional distillation ofperoleum As is

readily seen all of the specific articles or chemical products listed under

Item 2720 are or can be obtained by achemical operation on petroleum
tseffeither distillation or catalytic reformingrThus they aze all compati
ble with he generic heading PeVOleum Solvents This is not true of

nitropropane
Again using complainanYs method of assembling dictionary definitions

we find 1 Nitropropane is derived from a reaction of propane and

nitric acid under pressure Dictionary page 625 2 Propane is derived

from petroleum and natural gas Dictionary page 672 and 3
Natural gas is A mixture of the low moleculaz weight paraffin
hydrocazbons methane 85 ethane 10 propane and butane with

In hie Tyranny ofWOrde Swart CM1aze demonswma eome o theOws awaiting the user of Nerylloamihe

Ilvelaw of formal loc ere qThelaw of idmtiry Aia A Ags ia Pigr 2he law af rhe excluded middle

EverytNng ia either A or mt A Everything is eithcr DB or mt pge and 7hlaw oJoonbadinion Nothing ie

boN A and not A Nothing u both pga and mt pigs Chase goea on msay Observe Hut terc ue no rcfeertns

apecifie objeurtferrzd m For symboh in ourLcede Ne lawe are incontmvenible Bul tM1e insmnt weum to the

wodd oubide and subsuWm an acNalgvnung mimal he lawe collapse They coDapsed to H veu perplWry otthe

stauoo egenl in Ellie Perter BuOere tamom smry Pigr iiPigs where Ne animeLa involved were iuines pigs 7Ten

them ia he alory of the bewildercA porter in Pmah who had toertange he mbtleuee of namrc according othe

umubUe arifi uhedWe ot NtompanyCab u doge vnd guinw pigs is doge but tNeererortoise e NnsecV

Distillatioe ia the proceu of eepantion consisting of vaporixing liquid and collectin he va0or which is

usuelly coMe1ucd ba liquid
Ie each innance the primery ermost common derivation of the aricle ie used There ie no definition a

Hextene io eChemioul DinionayThie he1D neither eideHxhne could be tude eame She reasonable

assumption M1ert is that it u some kind of derivaGveopevoleum
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small amounts of higher hydrocarbons and oher gases Emphasis
complainantsComplainant poindng out that natural gas occurs in

Petroleumbearing azeas throughout the wodd concludes

Wheher the propane used inmaking nitropropane is derived from propane ornatvca

gas it is known as a petrochemical inhe chemical industry Petrochemicals are defined
in the Dictionary as an organic compound for which petroleum or natural gas is the

ultimaerawmaerial See page 672 Since the list of Petroleum Solvents irt the caitiers

tariff contains articles derived from sources known collectively as petrochemicals
pmpane toluene naptha etcJ and since nitropropane is a well known solvent it is

obvious hatIem2720 of the wrtiers aziff consrued in accordance with Ihe Chemical
industry understanding easonably deunbes the article shipped

Icannot agree that Item 2720 reasonably describes he aricle shipped
To begin with the proposition that some of the Petroleum Solvents listed
in Item 2720 can also be designated petrochemicals does not carry with it
the conclusion that all petrochemicals aze peVOleum solvents To accept
this conclusion as already poined out could cesult in the inclusion under
the generic head Petroleum Solvents of a petrochemical solvent which is
neither based on or derived from petroleum certainly a strained and
unnatural construction

Complainant is incorrect when it implies that it really makes no

difference whether nitropropane is derived from petroleum or naural gas
If nitropropane is derived from natural gas it is not derived from
petroleum and if nitropropane is not derived from petoleum then only a

strained and unnatural interpretafion could classify nitropropane undet a

generic heading which clearly speaks of peholeum derivatives FuRher

more the specc petroleum derivatives lisedin Item 2720 do not insofaz
as this record shows include products which are produced by the
combination of petroleum with another chemical They aze all produced
or derived by operations on petroleum itseff Here even if we assume

that the pmpane comes from petroleum nitropropane is produced only
by the reaction of the propane with nitric acid This alone makes

nitropropane disunct from the other solvents listed in Item 2720 and this
disUnction leads to the conclusion that nitropropane cannot reasonably be
included in that group of solvents classifiable under Item 2720

Ifcomplainant is urging that what we have here are technical words
which require interpreation because their meaning is not generally
knownAluetianHomes case supra and that his interpretation of those
words is the one generally understood and acceped in the chemical
industry then he falls considernbly short of the mark

The manipulation of dictionary definitions can never establish that a

Complainent would also dirt special attention to Ae following wtich appeare in the Dinionary under namral

8v

Sipping regulations ICC CG ATA Redgas label Not azccptable on puunger pianes Legd labcl name ICC
C41ATA Liqufrdpeeroleum gai EmpM1asis complananfs Diaionnry Oage 608

I can find no eignificance in Me att hat the IntentaeCommrceCommiesion the Coast Cuard end the

Intemational Air Transport Assxiation declare he Legal label iume for mNeal ga to be Liqudpetmleum
gaz NohinhaabeooRcred oshow the reason for Ihie 1gal label designation end it mayw0 Aeve wthing todo

with wifCClaesiEcaoom and it certinty Aesmhing ro do wiNItem iRO
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particular meaning ofatechnical term or a particular description of a

product is the meaning or the description generally attributed to it by
those in a particular industry or commercial endeavor Indeed it is by no

means clear that CSC itself generally understands and accepts the

meaning of nitropropane it now asserts In Johnson Johnson Interna

tional v Venezuelan Lines 16FMC 87 1973 another case involving
tariff interpretation the Commission while concluding that a shipper was

not forever bound by tus bill of lading description of the commodity went

on to say at page 94

ClaimanYs original interpreation of the tariffa a time when the controversy had not

yet arisen may be given weight in deciding the correct description and rate now to be

appfied to the goods in question This is in accord with accepted principles and is in no

sense inconsistent with the Commissions holding that the description on the bill of

lading should not be the controlling factor

Here CSC a manufacturer and exporter ofchemical products originally
classitied nitropropane under Item Chemicals NOS It is reasonable to

conclude thatCSC had access to the tariff to chose that and not some

other classification This record does not disclose the circumstances

which led CSC to abandon its original classification and adopt the

present one Whatever those circumstances the fact thatCSC originally
did not view nitropropane asapetroleum solvent casts considerable

doubt on the proposition that the chemical industry generally understands

and accepts the notion that nitropropane is indeedapetroleum solvent

I cannot accept complainanYs interpretation of Item 2720 Only by a

strained and unnatural construction of the language could nitropropane be

classified as a petroleum solvent under Item 2720 and complainant has

not shown that nitropropane is a technical term with a peculiar meaning
and that the chemical industry generally understands accepts and uses

that meaning14 Therefore Iconclude that respondent properly classified

nitropropane under Item 0170 Chemicals NOS

The second question presented here is somewhat easier to answer 2

Amino2MethyllPropanolAMPis according to complainant a surface

active emulsifier and as such should have been classified under Item 860

Compounds viz Surface Active Emulsifiers Wetting Agents
CSC says

AMP is manufactured and sold asavery efficient emulsifying agent See NP

Technical Bulletin NPTB No 31 issued by the claimant Page 45 of the Chemical

Dictronary lists2amino2methyllpropanol and states that that chemical is issued as

an emulsifying agent There seems to be no question that AMP is manufactured sold

and understood in the chemical industry to be an emulsifier Item 860 of the carriers

tarffprovides a Capetown rate of 107 for Compounds viz Surface Active

EmulsersWetting Agents That description completely covers AMP an emulsifier

as shown above Emphasis mine

The burden of proof is on complainant and he must show with reasonabk certainty and definiteness that his

descriplionof the cammodily is the correct one See Jolmsoii Johnson nYl v VenezueanLines supra

F MC
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It is true that in Docket 7531CSC tried to argue that AMP was a

detergent and Judge Morgan found that AMP was not a detergent In

doing so Judge Morgan referred to Docket 75SO in whichCSC sought
to have AMP classifiedasCompounds Surface Active Wetting Agents
or Emulsifiers the same classification sought here In that case the

finding was that AMP was an emulsifer The initial decision was made on

the merits but it was not adopted by the Commission because it was

found that the complaint was untimely filed However the reasoning of
the initial decision remains valid to my mind There as here CSC

attached documentation to show that AMP is an emulsifier

Attachment 12 to the complaint is an NP Technical Builetin which

announces that the use of AMP is To Prepare Clear Emulsions of

Polyethylene or Wax AMP is further identified as a very efficient

emulsifying agent for the emulsifiable polyethylenes and waxes in todays
floor potish formulations 15It is clear thatCSCmanufactures
markets and sells AMP as an emulsifier The reasonable assumption is

that AMP is also purchased and used as an emulsifier No question is

presented as to the chemical makeup or derivation ofAMP Accordingly
AMP should have been classified under Item 860 Compounds viz

Surface Active Emulsifiers Wetting Agents By classifying AMP under

Chemicals NOS respondent Lykes has violated section 18b316
Complainant is entitled to reparation for the improper classification of

AMP The amount of reparation however poses somewhat ofaproblem

Complainant has lumped together the charges for the entire shipment
on bill of lading No 129 in a way that makes it somewhat difficult to

3etermine the precise amount of reparation claimed and due On bill of

iading No 129 the 75 drums of nitropropane measured 804 c ft and

weighed 37725 lbs and the 1 drum of AMP measured 11 c ft and

weighed 448 ibs The shipment was shown on the bill as follows

804 37725 at 1085040 218085 the nitropro
pane

11 448 at 1330040 3658 the AMP

Plus 40SC 88697

BF 815 at 170040 34638

Toll 1145

346223

In its complaint CSC computes the amount of reparation due on the

hipment under bill ofading No 129 as follows

TheChemica Orctrorsary at page 45 lisis as uses of AMP Emulsirying agent in soap form for oils fats and

axes absorbent for acidic gases chemical synthesis
A finding of violaion is necessary N an eward of reparation under section 22 of the Shipping Ac 1916 even

shece as here the respondent would seem tohaebeen pedectiyjsliTied in relying on he shippers own description

f its own pradutt on the bill of lading
No commadity item numbers apAearon the bill oflading
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establish that Lykes improperly assessed the surcharge imposed in bill of

lading No 129

Since the one drum of AMP was improperly classified CSC is

entitled to the difference between the rate charged and the proper rate

Accordingly CSC is awarded reparation in the amount of674

S JOHN E COGRAVE
Administrative Law Judge

WASHINGTON DC
March 22 1978

20 FMC



I

FEDERAL MARITIME COMMISSION

INFORMAL DOCKET Nos 4001 401 1 AND 402 1

KAISER ALUMINUM CHEMICAL CORP

v

ATLANTIC CONTAINER LINE

Reparation awarded

By THE COMMISSION Richard J Daschbach Chairman Thomas F

Moakley Vice Chairman Karl E Bakke James V Day and
Clarence Morse Commissioners

1

REPORT

March 23 1978

In the three complaints tiled in Infonnal Docket Nos 4001 401 1 and
402 1 Complainant Kaiser Aluminum and Chemical Corporation seeks

reparation from Respondent Atlantic Container Line for alleged freight
over charges on ten shipments described in the bills of lading as

Aluminum Can Stock In Coils carried by Respondent from Baltimore
to Rotterdam the Netherlands

Respondent charged a rate of 67 25 W M apparently under Item No
692 220100 Aluminum cans K D Packed Body blanks and ends

Complainant contends that the shipments should have been classified as

Aluminum Sheets Flat or in Coils up to incl 13 440 Ibs Minimum
40 320 Ibs per container for which the applicable rate at the time of
shipment was 6100 per 2 240 pounds Computed on that basis the

charges would amount to 25 085 43 or 11 98116 less than that collected

by Respondent In support ofits claims Complainant submitted copies of
bills of lading dock receipts factory invoices shipping notices load and
tally sheets

The Settlement Officer denied reparation Except for three dock
receipts which showed the same container marks as appelired in three of
the bills of lading the Settlement Officer failed to see any commonj

I For unexplained reasons the char8CIs amountina in the aareaate to 37 066 9 were assessed in some instances

on aweiaht basis and inothers on ameasurement basis

564 20 F M C



Docket 4001 2 shipments
Docket 4011 3 shipments
Docket 4021 5 shipments

4 86553
4 880 90
2 234 73

11 98116

KAISER ALUM CHEM CORP V ATLANTIC CONTAINER LINE 565

nwnerical reference between the bills of lading and the other docwnents
tiled and concluded that the evidence was insufficient to determine freight
overcharges

We disagree with this conclusion By cross checking the dock receipts
against the bills of lading it becomes evident that the booking numbers

export shipper s and freight forwarder references container marks and
nwnbers are the same in the ocean bills of lading as in the dock receipts
Likewise the factory invoices shipping lists and load and tally sheets
contain information which links them to the ten shipments involved in
these proceedings This refutes the Settlement Officer s finding that there
is no common numerical reference between the documents offered in
evidence

As to the proper classification of the shipments both the dock receipts
and bills of lading specify that the alwninum can stock was in coils We
believe therefore that the tariff classification urged by Complainant

Alwninum Sheets Flat or in Coils more accurately describes the cargo
than Aluminum cans K D and that Respondent should have collected

freight charges on the basis of 6100 per long ton rather than on the
67 25 W M rate it charged The misclassification of the cargo and

resulting overcharges violated section 18 b 3 of the Shipping Act 1916
The decision of the Settlement Officer is therefore reversed Complain

ant is awarded reparation as follows

For a total of

It is so ordered

By the Commission

lEAL S FRANCIS C HURNEY

Secretary
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FEDERAL MARITIME COMMISSION

SPECIAL DocKET No 531

MITSOBISHIINTERNATIONAL CORPORATION

v

FAR EAST CONFERENCE AND AMERICAN PRESIDENT LINES LTD

d
I

ORDER

March 24 1978

By application tiled pursuant to section 18 b 3 of the Shipping Act
1916 and Rule 92 of the Commission s Rules of Practice and Procedure
46 C F R 502 92 the Far East Conference and American President

Lines Ltd applied for permission to refund 11 793 02 of the 58 250 34

freight charges collected from Mitsubishi International Corporation on

two shipments of nuclear fuel elements unirradiated carried from

Charleston South Carolina to Kobe Japan via Oakland California
under bills of lading dated January 17 1977 and February 2 1977

Respondents maintained that in the course of converting the Conference
tariff to the metric system an error made in the tariff item applying to

these shipments caulied the assessment of charges higher than intended 1

Administrative Law Judge Thomas E Reilly determined that based on

the dates on the two bills of lading the application received by the

Secretary of the Commission on August 2 1977 had not been tiled within
180 days from the dates of shipment as required by section 18 b 3 of the

Act While the Presiding Officer denied the application on that ground he
nevertheless found that the error in the Conference tariff was of a type
contemplated in section 18b 3

Respondent fIled a Petition to Reopen for the purpose of introducing
evidence on the mailing date of the application As the Petition was

received within the time provided for tiling exceptions under Rule 227 of

the Commission s Rules of Practice and Procedure it will be treated as

exceptions The manner of our disposition ofthis case obviates any need

J
i

I See Conference Notice of September 27 1976 to contract shippers and tariff subscribers on the issuance of anew

tariffbaaed on the metric system and theConference s Tariff Circular No 37 approving the reduction of the rate on

the product shipped here both attached to theapplication
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to reopen the proceeding for the admission of additional evidence as to
the mailing date

We note at the outset that while the application was not received in the
Office of the Secretary until August 2 W17 it bears astamp showing that
it was received at the Commission on August 1 1977 2 Therefore with
respect to the shipment which moved under bill of lading No 9441 dated
February 2 1977 the application was in fact filed with the Commission
within 180 days from that date as required by section 18b 3 However
even considering August 1 1977 as the filing date recovery on the
shipment which moved under bill of lading No 9457 dated January 17
1977 is time barred

With respect to the merits of the claim we agree with the Presiding
Officer s conclusion that the error which occurred in the course of the
conversion of the Conference tariff to the metric system was an

administrative error of the type covered by section 18 b 3
Therefore that portion of the Presiding Officer s decision denying

permission to refund a portion of the freight charges collected on the
shipment which moved under bill of lading No 9457 dated January 17
1977 is adopted and made a part hereof The denial of permission to
refund a portion of the freight charges collected on the shipment which
moved under bill of lading No 9441 dated February 2 1977 is reversed
and Respondents are granted permission to refund 6 254 71 of the freight
charges collected on that shipment to complainant Mitsubishi International
Corporation

THEREFORE IT IS ORDERED That Respondents Far East Confer
ence and American President Lines Ltd are authorized to refund
6 254 71 of the charges collected from Mitsubishi International Corpora

tion
IT IS FURTHER ORDERED That Respondents shall publish

promptly in the appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket No 531 that effective January I 1977 for purposes of
refund or waiver of freight charges on any shipments which may have been shipped
from January I 1977 through M rch I 1977 inclusive the contract rate on Nuclear
Fuel Elements Unirradiated fr m United States Atlantic and Gulf ports to Kobe
Japan is 263 00 W M subject to lil applicable rules regulations and conditions of said
rate and this tariff

IT IS FURTHER ORDERED That refund of the charges shall be
effectuated within 30 days ofservice of this notice and Respondents shall
within five days thereafter notify the Commission of the date and manner

ofeffectuating the refund

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
2

Section 18 b 3 specifies that the application must be filed with the Commission
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FEDERAL MARITIME COMMISSION

INFORMAL DOC T No 387 1

PAN AMERICAN HEALTH ORGANIZATION
1

v

MOORE McCORMACK LINES INC

Respondent properly classified and rated the transported goods
Reparation denied

William Levenstein for Complainant Pan American Health Organiza
tion

A C Hidalgo for Respondent Moore McCormack Lines Inc

j
I

REPORT

March 30 1978

By THE COMMISSION Richard J Daschbach Chairman Thomas F

Moakley Vice Chairman Karl E Bakke James V Day and
Clarence Morse Commissioners

The Commission determined to review the decision ofthe Settlement
Officer in this proceeding awarding nparation to Complainant Pan
American Health Organization Inc for alleged freight overcharges by
Respondent Moore McCormack Lines Inc on a ship entdescribed in
the bill of lading as 8 skids SAID TO CONTAIN Office Stationery of
paper and paper boardn e c except correspondence goods carried by
Respondent from Baltimore to Rio de Janeiro Brasil

Respondent assessed the rate of 1 47SO per measurement ton provided
in the tariff of the Inter American Freight Conference under the tariff
classification Stationery Comp1ainant contends that the proper descrip
tion was PAPER VIZ Bond Sulphite or Sulphite and tag mixedsee
PRINTING PAPER Printing paper defined in turn as BOND
MIMEOGRAPH LEDGER TABLET AND ENVELOPE carries a

rate of 118 WT Computed on that basis Complainant claims freight
overcharges in the amount of 1 778 77

The Settlement Officer satisfied with the evidence introduced by the
Complainant found that the paper shipped Mead Bond is in fact a No 1

1
1

1
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Secretary

PAN AMER HEALTH ORG V MOORE McCORMACK LINES INC 569

grade watermarked sulphite pulp bond paper covered by the above

quoted description and granted reparation in the amount requested
We find the decision of the Settlement Officer to be in error

Although Complainant has shown that the paper shipped was sulphite
pulp bond it never denied that it was office stationery nor did it assert

that it was printing paper Moreover the description urged by Complain
ant is not a N O S tariff description but lists the precise types ofpaper

covered by this tariff item that is Bond Mimeograph Ledger Tablet

and Envelope thereby excluding all other types not specifically men

tioned therein While various types of paper may be made of sulphite
pulp bond we are of the opinion that stationery is a more specific
description than PAPER VIZ Bond Sulphite or Sulphite and rag

mixedsee PRINTING PAPER and inasmuch as Complainant has not

shown that the paper was for printing we believe the carrier properly
classified and rated the shipment

The decision of the Settlement Officer granting reparation is therefore

reversed reparation is denied and the complaint dismissed

IT IS SO ORDERED

Not Otherwise Specified

20 F M C



FEDERAL MARITIME COMMISSION

DOCKET No 71 29

BATON ROUGE MARINE CONTRACTORS INC

V

CARGILL INCORPORATED

1

ORDER REMANDING PROCEEDING

April 4 1978

This proceeding arose from a complaint tiled by Baton Rouge Marine
Contractors Inc BARMA or Complainant alleging that Cargill Inc
Cargill or Respondent had violated and continued to violate sections 15
16 and 17 Shipping Act 1916 the Act by unilaterally modifying a lease

agreement between Cargill and the Greater Baton Rouge Port Commission
Port which agreement had previously been approved by the Commis

sion BARMA contended that the subject modification resulted in the
imposition ofunlawful charges and conditions upon stevedores conducting
business at the marine grain elevator at Port Allen Louisiana and was
not tiled with the Commission as required by section 15 of the Act

After hearing Initial Decision exceptions and oral argument the
Commission served its Report and Order Report in this proceeding 18
F M C 140 In its Report the Commission found that Cargill s imposition
ofcharges and conditions did not constitute an unfiled modification of the
lease agreement between Cargill and the Port While the Commission did
not find a violation of section 16 it did find that certain charges and
conditions imposed by Cargill on stevedores such as BARMA were not

reasonably related to the economic or commercial benefit of the steve
dores derived by them from their use of the facilities and services
provided by the Cargill terminal and thus constituted UJiust and unreason
able practices in violation of section 17 of the Act The Commission
ordered the proceedings remanded to achieve a resolution of the proper
allocation formula with regard to the actual benefits derived by stevedores
from the use of Cargill s terminal facilities and for arriving at a proper
charge against stevedores based thereon

Administrative Law Judge William Beasley Harris has now served a

Supplemental Decision on Remand wherein he concludes that the

J
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record developed before him was inadequate to resolve the issues raised

by the Commission s Order of Remand and that the proceeding should

be reopened
Both Cargill and BARMA except to the Presiding Officer s finding that

the record should be reopened Although Hearing Counsel also oppose
the reopening of the proceeding they agree with the Presiding Officer
that the very deficiencies which cause the remand still exist

This proceeding was remanded for the formulation of a proper
allocation formula based on the relative benefits derived from the use of

Cargill s terminal facilities Ifthe Administrative Law Judge who presided
at the reception of the evidence is of the opinion that the record is

inadequate to permit him to make the necessary directed findings then it
remains his responsibility to take whatever action including reopening of
the record to assure the development ofa record sufficient to resolve the
issues remanded Indeed given the Presiding Officer s determination as

to the sufficiency of the record we would have expected him sua sponte
to reopen the proceeding rather than issuing a Supplemental Decision
based on an admittedly deficient record In any event we are vacating
the Supplemental Decision and remanding this proceeding for whatever
further hearing the Presiding Officer deems appropriate

THEREFORE IT IS ORDERED That the request for oral argument
is denied

IT IS FURTHER ORDERED That the Supplemental Decision on

Remand is vacated
IT IS FURTHER ORDERED That this proceeding be remanded and

reopened for such further hearings as may be determined by the Presiding
Officer

IT IS FURTHER ORDERED That the Presiding Officer shall serve

his supplemental decision within 120 days from the date of this Order

By the Commission



FEDERAL MARITIME COMMISSION

INFORMAL DoCKET No 5101

SWIFT COMPANY

v

SEA LAND SERVICE INC

NOTICE OF DETERMINATION NOT TO REVIEW

April 5 1978

Notice is hereby given that the Commission on April 5 1978 determined
not to review the decision of the Settlement Officer in this proceeding
served March 24 1978

By the Commission

SEAL S FRANCIS C HURNEY
Secretary
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INFORMAL DoCKET No 5101

SWIFT COMPANY

v

SEA LAND SERVICE INC

March 24 1978

DECISION OF EDGAR T COLE SETTLEMENT OFFICER 1

Swift Company complainant claims 182 13 as reparation from Sea
Land Service Inc respondent for an alleged overcharge on a shipment
of frozen beef tongues that moved from the port of New Orleans
Louisiana to the port of Felixstowe England on bill of lading number E
69455 dated September 30 1976 Complainant specifically alleges a

violation of Section 18 b 3 of the Shipping Act 1916 Complainant
submitted the c1aim to respondent on August 1 1977 Respondent concurs

in the fact that an incorrect rate was applied however denys the claim

citing Rule 30 page 38 entitled Overcharges Claims for Refunds of

Freight Charges published in the Gulf United Kingdom Conference
which states

claims for adjustment of freight charges must be presented to the Carrier in
writing within six months after date of shipment

A review of the complaint supporting documentation and the involved
tariff confirms the complainant s overcharge allegation The complainant
seeks reparation in the amount of 182 13 computed as follows

Charges assessed by Sea Land

Correct Charges 40 790 lbs 18 20982 wt tons

times 119 00 2 166 96

2 349 09

Total overcharge

2 166 96

182 13

1 Both parties having consented to the informal procedure of Rule 19 of the Commission s Rules of Practice and
Procedure 46 CPR 502 301 304 this decision will be tinal unless the Commission elects to review it within 15 days
from the dateof service thereof
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The complaint was filed with this Commission within the statutory time
limit specified by statute and it has been well established by the
Commission that a carrier s so called six month rule cannot act to bar

recovery ofan otherwise legitimate claim in such cases

Section 18 b 3 of the Shipping Act 1916 makes it unlawful for a

carrier to retain compensation greater than it otherwise would be entitled
under its applicable tariff Accordingly the complainant hereby is
awarded reparation in the amount of 182 13 Evidence should be
furnished the undersigned that the reparation has been made to complete
the record

S EDGAR T COLE

Settlement Officer

1

i

20 F M C
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 4801

MITSUBISHI INTERNATIONAL CORP

v

Y S LINE

NOTICE OF DETERMINATION NOT TO REVIEW

April 6 1978

Notice is hereby given that the Commission on April 6 1978

determined not to review the decision of the Settlement Officer in this

proceeding served March 24 1978

By the Commission

SEAL S FRANCIS C HURNEY

Secretary



FEDERAL MARITIME COMMISSION

INFORMAL DoCKET No 4801

MITSUBISHI INTERNATIONAL CORP

v

YAMASHIT A SHINNIHON LINE

March 24 1978

Reparation awarded in part

j

DECISION OF DONALD F NORRIS SETILEMENT OFFICER

By a complaint filed with the Commission on December 27 1977

pursuant to 46 CFR 502 301 et seq
1 the Mitsubishi International Corp

Mitsubishi makes claim for a refund in the amount of 105 93 with
respect to a shipment of fishing tackle transported by the Yamashita
Shinnihon Line Y S Line from Yokohama to Boston via Tokyo under
the Y S Line s bill of lading YYBS003 dated December 23 1975 2

The basis of the claim is as follows At the time of shipment the
merchandise involved was rated upon its FOB value in accordance with
the applicable tariff that of the JapanKorea Atlantic and Gulf Freight
Conference Tariff No 35 FMC6 the Tarim That Tariff stipulated that
fishing tacjle valued at 1 150 per revenue ton or less should be assessed
a freight rate of 73 per 2 000 pounds or 40 cubic feet whichever earned
the transporting carrier the greater revenue Similarly the same merchan
dise valued above 1 150 per revenue ton was to be rated at 90 The
Tariffs Rule No 8 requires shippers to submit commercial invoices and
Rule No 11 explains how the FOB valuations are determined when

necessary either item by item or in some instances by the total
valuation declared in the invoice divided by the total revenue tonnage
Mitsubishi submitted an item by item accounting The Y S Line
determined that the entire shipment amounted to slightly more than 3 4

i
I The respondent carrier having aareed to this informal procedure pursuant to 46 CPR 02 304e this decision will

be final unless reviewed by the Commission within fifteen Ij days of the date of service
2 This shipment went forward in the JAPAN AMBROSE Yay 23A which according to the Lloyd s Shipping

Indel of January 19 1976 transited the Panama Canal enroute to Baltimore on January 16 As the physical delivery
of the merchandise encompassed by B1L YYBS003 could only have occurred after this date the Settlement Officer
S D considers the claim filed within the two yearstatute of limitations specified in 46 CFR S02 302
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short tons and 12 7 measurement tons 508 cubic feet and that the

appropriate basis ofassessment was the latter but at 90 per measurement

ton Mitsubishi contends that 6 65 measurement tons should have been

rated at 90 and the remainder 6 04 measurement tons at 73 because

the FOB value of that portion of the shipment amounted to 1150 per ton

or less Affected too is the application of the currency surcharge which

then amounted to 3 of the freight rate plus the bunker surcharge of 3

per revenue ton

The Y S Line s sole defenseis that it is precluded from honoring the

claim because of the presence of the Tariffs Rule No 59 This rule

proscribes the Conference s lines from honoring claims such as this if not

submitted within six months of the date of shipment The S D is

compelled to join a legion ofothers who have held that no rule such as

No 59 can serve to subvert the Commission s jurisdiction in matters such

as these E G see Time Limit on the Filing of Overcharge Claims 10

FMC I 1966 Proposed Rule Time Limit on Filing Overcharge Claims

12 FMC 298 1969 Accordingly the defense is rejected
The S D has reviewed the matter thoroughly and has found that the

volume of the shipment was slightly understated 3 and that 4 9925 revenue

tons should have been rated at 73 and the remainder at 90 The value of

23 cartons of fishing tackle Nos 6924 through 6946 amounting to 42 2

cubic feet 1055 measurement tons is calculated to have been 1 15109

per 40 cubic feet and was rated correctly at 90 per measurement ton

Accordingly the correct assessment of freight and charges is as follows

4 9925 tons x 731ton

7 7225 tons x 90lton

12 715 tons x 31ton bunker surcharge

Sub total
Currency surcharge 3

12 715 tons x 250 lton delivery charge

Grand Total

36445
695 02

38 14

1 097 61
32 93

3 79

162 33

As the Y S Line assessed Mitsubishi 1 248 28 in freight and charges
the latter is entitled to a refund of 85 95 So ordered

S DoNALD F NORRIS

Settlement Officer

3 According to the Certificate and List of Measurement and or Weight prepared by the Japan Marine Surveyers

Swom Measurers Association an organization employed by the Conference to perform such services the volume

ofthe shipment totalled 508 6 cubic feet or 12 715 measurement tonsof40 cubic feet

20 F M C



FEDERAL MARITIME COMMISSION

Docxer No 7545

MADEPLAC SAINDUSTRIA DE MADEIRAS

V

L FIGUERIEDO NAVEGACAO SA
AKAFROTA AMAZONICA SA

ADOPTION OF INITIAL DECISION

Apri112 1978

This proceeding was initiated on the basis of a complaint filed by
Madeplac SAIndustria De Madeiras Madeplac or Complainant against
L Figueriedo Navegacao SAakaFrota Amazonica Amazoncia or

Respondent allengaeight overcharge on cargo shipped from Savan

nah Georgia to Manus Brazil aboazd Respondentsvessel the Sali
moes As a result of the alleged overchazge Madeplac asserts a violation

of section ISb3of the Shipping Act 1916 and seeks reparation in the
amount of2446118Adminisrative Law Judge Wdliam Beasley Harris

in his Initial Decision concluded that 1 Complainant had failed to mee

its burden of proving a violation of section 18b3of the Act by
Respondent and 2 the Respondent had properly classified and rated

the cazgo shipped by Complainant Complainant filed excepions to the
Initial Decision to which Respondent replied We denied tttat request for

oral argument

FACTS

On October 2 1973 Madeplac a Brazilian corporation engaged in the
businessofprocessing wood shipped certain cargo from Savannah
Georga to Manus Brazil aboazd a vessel ofAmazonica The bill oflading
described the cargo as Components for Construction ofPreFabricated

Building See AttachedzRespondent rated he shipment as Buildings
Portable KDKnocked down In Sections or SetUp as published in

INGally Complainant sougM rtparaGOna ot54558038
The avnchmrnt rtfrned m in ihe BI of lading ronsisb of an immiud liat of the items movcduMcr Ne bill of

lading ExNbit q

S7H 20 FMC
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its tariff 3rd Revised page 85 of theInterAmerican Freight Conferenc

Section A Tariff No3FMC No n
Complainant contends that because the building wasapermanent

structure when assembled the portable building classification does

not apply to the shipment As a result and because no other tariff
classification is allegedly applicable to the shipment as a single item
Complainant contends that such shipment must be rated for each of its

separate parts
Respondent denied the ComplainanYs allegations and asserted inter

lia that the cargo was properly rated Aiternatively Respondent
contended that if the classification utilized was improper then the cargo
should be rated on its individual parts which in its view would result in
additional freight charges being assessed against Complainant

DISCUSSION

The Presiding Officer in his Initial Decision while granting Respond
entsMotion to Dismiss nevertheless declared that this decision is on

the merits of the case He noted that while Complainant alleged in its

complaint that it had been subjected to the payment of charges for

iransportation which were when exacted and still are in excess of those

iawfully applicable in violation of section 18b3 of the Shipping Act
1916 the evidence presented by the Complainant bears little resem

blance to the allegations in its complaint and burden ofproof
In evaluating the evidence of record in this proceeding the Presiding

fficer points out that in reparation proceedings the claimant has the

burden of establishing by a preponderance of the evidence that the

respondent exacted charges for transportation in excess of those lawfully
applicable Johnson and Johnson Internationa v Venezuelan Lines
Dockets Nos 7146 7147 16FMC 87 93 1973 The Presiding
Officer then notes that although ComplainanYs expert witness testified

that the cargo was improperly rated in spite of the bill of lading
3escription Exhibit 3 and the shippersexport declaration Exhibit 5
that witness nevertheless was unable to determine if there had been an

overcharge Accordingly the Presiding Officer found that the Complainant
had failed to meet its burden of proving a violation of the Act by
Respondent and granted RespondenYs Motion to Dismiss

The Presiding Oicer also determined that the evidence of record in

this proceeding supported the RespondenYs rating of the cargo This latter

fmding he explained as follows

In view of the contract Exh 1 and other references to is freight as one building and

Websters Third New Internationa Dictionary definition of portable as as adj
capable of being carried n something portable asa portable schoolhouse or other

buildingthebuilding to be transported to Manus Brazil the classification used by
Respondent to rate the freigh was proper

Complainant urges the Commission to nd that the Presiding Officer

FMC
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Notwithstanding Complainants alleged failure to meet its burden of
proof Respondent contends that the Presiding Officer correctly deter
mined that the cargo shipped wasproperly rated Respondent claims that

Complainant was properlybilled at the rate provided for Buildings
Portable KD In Sections or Set Up which Respondent explains
appGes to 1portable buildings 2 knocked down buildings 3 buddings
shipped in sections and 4 buildings shipped set up Respondent submiu
that because the building was knocked down the proper tariff rate was

applied Respondent concludes that even if the tariff required that the

building be portable as argued by Complainant it was transpoRed in a

knocked down condition and was ipso facto a porable knocked down
building

DISCUSSION AND CONCLUSIONS

The record supports the Presiding Officersdismissal of the complaint
because of the failure of the Complainant to carry its burden of proof
Furthermore we agree with the Presiding OfScer that the evidence of
record supports the Respondentsclassification of the cazgo We con

clude therefore that the Presiding Officersfindings and conclusions are

proper and adopt them as our own However we believe that some

additional discussion is necessary
In this proceeding Complainant has alleged that Respondent misrated

the cargo and that this misrating resulted in an overcharge Before hese

allegatioas can preva7 the Complainant must sustain a heavy burden of
proof that he carrier misrated the cazgo and that the misrating resulted in

charges in excess of those lawfully applicable Ocean Freight Consultants
v Royal Nerherlands SS Co 17 FMC 143 1973 Johnson
Johnson v Venezuelan Line 16 FMC 84 1973

In this proceeding Complainants contentions as to the description of
the cargo have been inconsistent At vazious times Complainant has
referred to the cazgo as a building the complaint a complete structure
KD Exhibit 9 not a budding at all but rather the components for the
construcGon of a building ComplainanYs opening briefl In its complaint
Complainant alleged that while the cargo was a building it was not

portable and thus shoutd be rated on its individual parts In its Opening
Brief and in its Excepions Complainant argues that the cargo was not a

building at all but rather individual components which must be individually
rated

Furthermoie even assuming that Complainant has established that the
Respondent misclassified the cargo the evidence wihrespect to the
weight and amount of the cargo is inconsistent thus clouding the
Complainants demand for repazations As noted by Respondent and
found by the Presiding Officer the bill of lading Exhibit 3 indicates that
the shipment consisted of 7 boxes 24 ciates 33 bundles and 109 pieces
a total of 73 pieces measuring 21630 cubic feet and weighing 467805

20 FMC
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pounds Yet the attacment to the bill of lading Exhibit4 shows the
shipment as weighing 466353 pounds and measuring 21563 cubic feet
and the export declazation indicates that the shipment consisted of 176
packages

1n summary the Complainant has faded to meet its burden of showing
that the Respondent misrated the cargo which resulted in charges in
excess of those lawfully applicable Rather the evidence oF record in this
proceeding supporsthe Respondents classification of the cazgo

The bill of lading described the cargo as Components for the
Construction ofPreFabricated Buildings See Attached The Respond
entsariffEx 22 provided that commodities shipped disassembled shall
be rated as a uni instead of applying rates for various parts comprising
the unit The record here indicates that the cargo consisted of the
necessary pars to assemble the structure in Brazil alhough there was

testimony that some masonry work was done on the construction site
The freight shipped consisted of precut drilled and punched parts that
merely needed assembly in Brazil Furthermore although ihe completed
building is of considerable size and not portable when assembled this
does not negate the fact that the disassembled building was transported
by Responden thereby evidencing its portability

The shippersexport declaration itself is evidence that the size of a

completed grefabricated structure does not alter the portability of a

building The export declaration Exhibit 5 described the cargo as

Prefabricate sic Buildings of Aluminum The Schedule B commodity
number designated for the cazgo was 692040 which is entiUed Prefab
ricated and portable buildings of aluminum The Schedule B commodity
number has Gsted thereunder pcefabricated aircraft hangers exhibit halls
gardges henhoases silos and tool sheds all of which are of considerable
size when set up By virtue of their size these buildings are not readfly
portable when assembled yet when disassembled in prefabricated sec
tions these structures are readily porable

Finayeven assuming that Complainan has estabGshed that Respond
ent misclassiSed the cargo described in the bHl of lading Complainant has
not met its burden ofshowing that the chazges collected were in excess of
those lawfully applicable While ComplainanYs expert witness testified
that the cazgo was misclassified he furher testified that based on the
testimony and evidence presented by Complainant he could not deter
mine if there had been an overcharge In fact the witness testified that if
he rated the cazgo based upon the testimony and evidence of record he
would have assigned anNOSclasscation to most oF the cazgo which
would have resulted in additional freight chazges being assessed

Accordingly upon cazeful consideration of the record the exceptions
and reply theretq we concJude that the Presiding Officers factual findings
and his conclusions wihrespect hereowere supported and correct

rnrcitennomoentni aseax
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Exceptions not specificalydiscvssed have nevertheless been reviewed
and found either to constitute reargument of contentions already properly
disposed ofby the Presiding Officer or to be otherwise without merit We
therefore adopt the Initial Decision as our own and make it part hereof

It is so Ordered

By the Commission

SEAL S FNCsC HuarreY
Secretary

FMC
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No 7545

MADEPLAC SA INDUSTRIA DE MADEIRAS

Y

L FIGUEIREDO NAVEGACAO SA
tVKAFROTA AMAZONICA SA

4prit 13 1977

Repazation Compiaint Dismissed
William Levenstein for Complainant
Michael J Connelly for Respondent
Jack E Ferre6ee CommissionsOffice of General Counsel for

subpoened Commission employee

INITIAL DECISION ON REMANDz OF WILLIAM BEASLEY
HARRIS ADMINISTRATIVE LAW JUDGE

This complaint case seeks reparation for alleged violations ofSection
18b3of the Shipping Act 1916 The complainant Madeplac SA
Industria de Madeiras Madeplac alleges that in violation of the said
section it has been subjected to the payment of charges for transportation
of freight on respondenYs carrier Salimoes from Savannah Georgia to
Manaus 8razil in ezcess of chazges lawfutly applicable Madeplac seeks
from L Figueiredo Navegacao SAAKAFrota Amazonica SA
Amazonica named as respondent reparation in the sum of4458038
plus interest at 6per annum from the date of payment of the alleged
overcharge

The complaint in this proceeding was fited October 24 1975 served
October 29 1975 Notice of the fiting of the complaint was published in
the Federa Regisrer November 4 1975 Page S1224 Vol 40 No 213

On February 3 1976 at a hearing held in Washington DCupon the
respondents argument that the freight moved under an October 2 1973
Bill of Lading No 26 on an irrevocable letter of credit amounting to

Asu6poena or the auendancc ot a Commission mployee shall be servcd upon the Gencral Counsel
Rule 9eCommissionsRules of Paclice and Procedurc 46 CFYt 502135

Tpisdcision pccamc the Cecision othe Commission April 12 198
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139039 for the entire shipment that was shipped Tr 44 The total
material cos of 198SllExh 1 is the price for which Mr Prince sold

all the materials Tc 46 The 220000 price of the material sold Exh 1
did not include ocean transport charges Tr 10 The buyer of the building
was supposed to pay the freight charges for shipment Tr 25 Bobbitt
was paid for the material by a letter of credit Tc 10

The complainant without objection from the respondent presented
that he respondent in response to requessfor admission had admitted

1 On November 16 1973 Agencias Mundiais SAwas the agent of

respondent in Manaus Brazil authorized to accept payments of freight
charges for shipments delivered by respondent at Manaus Brazil

2 On November 16 1973 said agent received the sum of three hundred

eighty6ve thousand three hundred and seventeen cruzeiros and eighty
six centaroscr38531786in payment of the 6255160freigh charge
made by responden for the carriage ofcargo from Savannah Georgia to

Manaus Brazil under its Salimoes Bill of Iading No 26 daedOctober

2 1973 and issued is receipt No 1964 for said payment
3 That receipt No 1964 Exh 21 may be translated to read tha the

payment referred to therein was received from Madeplac and that such

payment was in fact received from a represenative of the complainant
4 That the copy of the said receip is a true and correct copy of said

receipt No 1964 and is signed by an official or employee of said agent

authorized to issue and sign said receipts
The complainant inroduced Exhs 3 and 4 which were received in

evidence Exh 3 is a copy of Bill of Lading No 26 dated October 2
1973 which covered the shipment herein Tc 24 Exh 4 is the
attachment to the Bill ofIading listing the components shipped there

under Tr 28 Referring o Exh 4 Mr Prince staed package No 1

described Jack one was a strucural pipe column with a hydraulic
jack Tr 29 a piece of equipmen used to assemble the building As to

package No 2 lockrivet guns were tools Tr 30 2jacks worked in

combination with the final jack vertical support angles all had to do

with closing in the gable of tha building Tr 30 A gable is the area

between the top of the roof and the tla planes the eave a sort of

triangle

Packages No 101 through No 105 included hardware and caulk Tr
30 Packages No 106 and No 107 were structural bracing pieces for

bracing Ihe building Package No 108 is amisprint cuters is supposed to

be gutters Tr 31 Packages No 108 0 111 are all light sheetmealfor

framing the gutters Then 112 with the exception of 125 126 are

aluminum sheesfor the roof 124 125 and 126 are the panels the sheets
to go on that gable Tr 31 The remaining items are structural steel
consisting of beams columns and eavesruts which consist of crates 130
to 270 Tr 31 Mr Prince paid 86130 for the column and roof beams

Tc 43 which weighed 395982 pounds Tr 44
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The components were all single pieces and he steel components were

painted with a red oxide to prevent rusting during shipping Tr 32
Mr Prince viewed the building in Manaus on wo occasions The

building has masonry walls that were supplied locally Tr 53
The complainant called as a witness under subpoena the Commis

siods Assistant Chief Office of Tariffs and Intermodalism L Merrill

Simpson He qualified as an expert in transportation Tr 63 reading
construing and interpreting tariffs Tc 60 Mr Simpson re erring to the
BL26 descripionof goods Components for Constru tion of Pre
fabricated Building See Attached said he examined he respondents
tariff applicable herein and did not find such a rate Tr 61 And absent
a rate for a building or the component parts of the building he would
rate each of the components hat were made a part of the Bill ofIading
that appear in the attachment Exh 4 Tc 64

Rule 1bExh 23 of the tariff reads

Rating of K D shipments and packages of mized freightParts of Commodities

Commodities shipped disassembled shall be raed as a unit instead of applying raes
for various parts comprising Ihe unit uniess othenisespecified

Where packages contain more han one commoAity freigh must be assessed on said

package on the highest rared commodity in the packages
Whenever rates or ratings are provided for on commodities named in this tariff the

same basis will apply o parts thereof when so described on the ocean bills of lading
ezcep where specific rates or ratings are provided for such parts

It was Winess Simpsonsopinion on the basis of the BLdescription
and the evidence regarding the size of the finished building that the tariff
item Buildings Portable K D in Sections on Setup does not cover

the articles shipped because the tariftiem requires that the building be a

portable building and he doesntbelieve a building which components
weigh 469805 pounds is aportable building Tr 78 Witness Simpson is
of the opinion this freight should have been rated for each component
shown in the package list Tr 06 He testified that from looking at
document Exh 4 Witness could not clearly tell how the goods should

have been rated Tr 10n And also if told by the shipper the shipment
was one building he would have no altemative bu to go to an NOS rate

Tr 123 Further if one did not know what Ihe components were an

NOS rate would be resorted to Tr 124 Ifhe were required to rate this
shipment today Witness Simpson except for the aluminum sheets and
the hardware would rate it NOS pbicn He does not know that there was

an overcharge based upon all the evidence submitted so far Tr 125 It is
his opinion that the freight should no have moved under the classification

Buildings Portable K D in Sections or Setup
According to Witness Simpson when a building is knocked down it is

no longer a building but components or secions of a building Tr 131
The complainan rested his case The respondent moved to dismiss the

complaint Tr 155 on the basis the complainants expert witness had
ested that based upon everyhing that he heazd there was no way of

concluding there had been an overcharge in this shipment of Ihe freight

zoFMc
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Ibid Also Ihat the complainan had not shown any facts to show that

any other rate should be applied The motion was taken under advisement

by the Presiding Administrative Law Judge Tr 156 158 159

RESPONDENTSPRESENTATION

The respondent put on and completed its case

In its defense the respondent called Witness Michael Carroll who is

employed by Butler Manufacturing Co as National Accounts representa
tive He is familiar with the LRF II Butler Building He introduced what
is in evidence as Exh 19 pictures of Butler LFR II Building and Exh

26 the specifications ofButler Manufacturing Co as fo how he company

designs the LRF II Tr 163
The respondent called Wimess Joseph Urso who is erployed by TTf

Ship Agencies Inc New York as line manager for Amazonica Tr 179
TTIbecame the general agent for Amamnica March 1 1976 Tr 180
He testedAmawnica then L Figueiredo first became aware Madeplac
was dissatisfied with the freight charges November 16 1973 Exh 13
Tr 180 The formal written claim was received Juty 8 1974 Tr 181
from Ocean Freight Consultants appointed by Madeplac to act on its

behalE It was agreed with Ocean Freight Consultants per a Mr Bilby
that the principals ofAmazonica would abide by any decision of the

Interamerican Freight Conference with regard to this controversy Tr
182 The Interamerican Freight Conference sent a letter saying the

correct rate was assessed
The complainant offered no rebuttal Tr 182
The respondent renewed its motion to dismiss the complaint in this

proceeding Tr 183 The Presiding Judge kept the motion under

advisement and directed that the parties in their brief address the motion

BRIEFING

Madeplac served and filed on January 12 1977 a 21 page opening brief

Amazonica on February 15 1977 served received February 17 1977 in

the Office of the Secretary of the Commission a 25 page repty brieE On

March 7 1977 Madeplac filed a 10 page reply brief

In ruling on the renewed motions to dismiss at the close of all evidence
the Presiding Administrative Law Judge is entitled to take into considera
tion all evidence presented both before and after the initial motion to

dismiss at the close of the complainants evidence Wealden Corp v

Schweig CASth 1973 482F2d550 552

Iis from the stipulations between he parties official stenographic
reports the exhibits received in evidence and the papers filed in this

proceeding that the Presiding Administrative Law Judge finds the
following facts
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FACTS

1 Complainant Madeplac S A Industria de Madeiras is a corporation
incorporated under the laws of Brazil engaged principally in the

processing of wood Its principal place of business is located in Manaus

Brazil
2 The respondent L Figueiredo Navegacao SAAKAFrota

Amazonica SA is a common carrier by water Frota Amazonica is a

successor in interest to L Figueiredo Navegacao
3 At all times relevant herein Amazonica was a common carrier by

water serving the trade from Savannah Georgia to Manaus Brazil and
Amazonica was a member of the Interamerican Freight Conference

IAFC
4 At all times relevant herein the applicable tariff for shipments

carried by Amazonica from Savannah Georgia to Manaus Brazil was

Interamerican Freight Conference Section A Tariff No3FMC No

5 Amazonicasgeneral agent is and at all times relevant herein was

Atlantic Coast Agencies Inc
6 Bobbitt Intemational Ltd a subsidiary ofG E Bobbitt Company

Raleigh North Carolina is a Butler BuilderieBobbitt has a Butler

franchise to market the Butler preengineered building in the Raleigh area

7 On October 2 1973 Amazonica issued its Bill of Iading No 26

Exh 3 to cover the shipment in question here by Bobbitt Intemational
Ltd from Savannah Georgia consigned to the order of Banco Frances

EIaliano Para A American do Sal Manaus in Manaus Brazil the
parties stipulated that Madeplac was the consignee of the shipment which

moved under BL2CStipulation 9 prehearing conference transcript p

8 on the MSSalimoes a vessel of respondent
8 On Bill ofLading No 26 the shipment was described as Compo

nents for Construction ofPreFabricated Building See Attached Butler

Manufacturing Co manufactured the components that were shipped to

meet the needs for a building to be used in Bobbitt Intemational Ltds

business Bill of Lading No 26 indicates the shipment consisted of 7

boxes 24 crates 33 bundles and 109 pieces a total of 173 pieces weighing
467805 pounds stipulated by partiesstipulation 11 prehearing Tr 8
and measuring 21630 cubic feet BL26 was marked Feigh Collect

Exh 4lists 173 packages weighing 466353 pounds and measuring 21563
cubic feet Exh 5 says the shipment toaled 176 packagesie 10 boxes
24 crates 33 bundles and 109 pieces

9 On the shippers export declaration Exh 5 the cargo was described

as 1 unit Prefabricated Buildings of Aluminum The Schedule B

Commodity No was listed as 6912040 indicating the cargo was catega

rized by Bobbitt as Prefabricated and Portable Buildings of Aluminum

Ibi
10 The material shipped was sold by Bobbit Intemational Ltd to

Madeplac as one 150 foot wide x 650 foot long x 23 feet 8 inch eave
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height Type LRF II Special Butler Building for total material costs of
19851100 Inland Freight963900Export Crating 60080 pounds
1185000Total FOB 22000000Total weigh 671279 pounds Exh
1

11 Prior to the date of shipment a letter of credit irrevocable credit
dated Aagust 7 1973 in favor of Bobbitt International Ltd for the
account of Madeplac was issued in the amount of7600000covering
1 building of steel consVUCtion wihaluminum finishing Butler special
type LRF IIFOB Manaus English translaionof Portuguese Exh 2
accompanied by one full set of clean on board Ocean Bill of Lading

showing the amount of freight both in figures and words issued o
he Banco Frances E Italiano Para A America Do Sul Manaus
evidencing shipment from any USAport to Manaus

12 On October 2 1973 the tariff rate for carciage from Savannah
Georgia to Manaus Brazil was 12850per weight or measurement ton

for any of the folowing
a Tools stipulation 12prehearing Tr 8
bHardware stipulation ISprehearing TR 8
c Cargo nooherwise speciCed in he tarillsipulation19prehearing Tr 12

13 On Ocober 2 1973 the tariff rate for the carriage of alumirmm
sheets from Savannah Georgia to Manaus Brazil was 11100per
weight or measurement ton stipulation 14 prehearing Tr 8 9

14 Respondent billed for its service on the basis of a rate of ll250
WM as provided in its tariff for Buildings Portable K D in Sections
oc Setup The charges were computed at ll250per 40 cubic feet for
20825 cubic feet5857031 plus 11250per 2240 pounds for 79272
pounds398129585703398129 6255160 Exh 3
stipulation 16 17 prehearing Tr 10

15 The respondentsfreight charges of6255160were correct if the
aforemenioned tariff provisions Buildings Portable K D in Sections
or Setup properly covered Ihe cargo stipulation 17 prehearing Tr 10

16 On November 16 1973 respondent received 62SS160as payment
of the freight chazges billed for the shipment of the cargo stipulation 15
Exh 21

17 The respondent did not have custody of the cargo at any time on

November 16 1973 or any time thereafter stipulation 20
18 The complainant did not present a claim for adjustment of he

freight charges until after the shipment had left he cusody of the
respondenL It was not until July 8 1974 more than six months after the
date of shipment that the complainant presented a writenclaim for
adjustment through its authorized agent Ocean Freight Consultants Inc
Exh 11 Tr 181

DscussoN

The complainant alleged in Paragraph IV of its complaint and had the
burden of proving that it has been subjected ro the payment of

2D FMC
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charges for transportation which were when exacted and still are in

excess of those lawfully applicable in violation of Section 18b3 of the

Shipping Act 1916 as amended injuring complainant to his damage in

the sum of4458038 The respondent in its answer denied each and

every allegation contained in Paragraph IV of the complaint
The complainant neither in its opening brief nor reply brief made any

mention of the motion to dismiss The respondent arguing in its reply
brief the complainant has failed to meet its heavy burden ofproof on the

issue of whether the freight charges were proper merely mentions the

pendency ofhe motion p 21
As trier of fact the Presiding Administrative Law Judge in considering

the evidence is not bound to view it in a light most favorabie to the

omplainant with all attendant favorable presumptions but is bound to

iake and took an unbiased view of all the evidence direct and

circumstantial and accredited such weight as he believed it entitled to

receive See AUred v Sasser 7 Cir 1948 170 F2d 233 He did not

concern himself with whether the complainant made out a prima facie
case See Emerson Electric Co v Farmer CA51970 427F2d 082
and Ellis v Carter CA 9 1964 328 F2d 573 Instead he weighed the

evidence resolving any conflicts in it and decided for himself where the

preponderance lies
The evidence presented by the complainant bears littie relevance to the

allegations in its complaint and burden ofproof The aliegation in the

complaint is as indicated above Nevertheless the complainant states

nter alia We are allegingtat the respondent incorrectly and improperly
rated the articles described on their bill of lading A determination of the

lawful rate is a question of law Here the Commission as required
by Section 22 of the Act is called upon to determine the lawful rates for

the shipment involved complainantsreply brief p 4 5 The Presiding
Administrative Law Judge strongly points out that prior to reaching the

determination of law and application of Section 22 of the Act by the

Commission suggested by the complainant that under the pleadings the

complainant must go forward
The complainant under the pleadings has the affirmative of the issue

whether the respondent exacted charges for transportation in excess of

those lawfully applicable in violation of Section 18b3 of the Shipping
Act 1916 as amended And upon the complainant rests the burden of

sustaining its allegations of fact by a preponderance ofevidence

The Bill of Lading No 26 described the freight as Components for

Construction ofPrefabricated Building See Attached The respondent
billed for its services on the basis ofa rate of11250WMin its tariff for

Buildings Portable K D in Sections or Setup Witness Simpson was

of the opinion the freight should not have moved under that classification
but he did not know that there was an overcharge based on the evidence

The ShippersExport Declaration Exh 5 describes the goods as

Prefabricated buildings of aluminum net quantity 1 unit The

FMC
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complainants agent Ocean Freight Consultans Inc referred to ship
ment of Plant structuresknocked down Exh 9 Witness Simpson
the complainant argues opening brief p 9 testified that under the tariff
item Buildings Portable K D in Sections or Setup the building must
beapoRable building and tha the description that dces not cover any
building that is not portable

Besides the description of the freight above there is the description in
the contract between the parties Exh Ifor one type LRF II
Special Butler Building One 150 wide x 650 long x 23 8 eave

height type LRF II Special BuNer Building p6i
On the basis ofthe whole record Ihe complainant has not sustained the

burden of showing by a preponderance of the evidence violaion by he
respondent of Section 18b3of the Shipping Act It is well established
that a carrier should not be lightly or perfunctorily found to have violated
the Act and hence liable for reparation Each claim should be carefully
weighed ore its own merits and reparation awarded only where the
evidence of violation is proved by a preponderance of the evidence
especialty as here where the goods in quesion have left the carriers
custody or control See Johnson Johnson nternational v Venezuelan
Lines Docket Nos 71467147 16 FMC 87 93 1973 The shipper arid
not the carrier must bear a heavy burden of proof to establish his claim in
cases such as this Claimant here has failed to provide the requisite proof
of its conention

Further in view of the contract Exh 1 and other references to its
freight as one building and WebstersThird New nternational Dictionary
definition of portableasadj capable of being carried n something
portable asaportable schoolhousc or other buildingthe building to be
transported to Manaus Brazil the classcation used by the respondent
to rate the freight was proper

The Presiding Administrative Law Judge finds and concludes that the
complainan did not meet the burden of proving violation by the
respondent of Section 18b3of the Shipping Act 1916 as amended
The complainant has not presented evidence to meet such aburden The
evidence presented fails to show a right to relief

This decision is on the merits of he case The motion of Ihe respondent
to dismiss the complainant should be granted

FINDINGS AND CONCLUSIONS

Upon consideration of all the aforesaid the Pending Administrative
Law Judge finds and concludes in addition to he findings and conclu
sions hereinbefore stated

1 The complainant has failed to meet its burden of proving violation
of Section 18b3of the Act by the respondent
2 The respondenYs motion o dismiss the complaint for such failure

should be granted

20 FMC
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WHEREFORE IT IS ORDERED subject to review by the Commis
sion as provded in the CommissionsRules of Practice and Procedure
that

A The motion of respondent to dismiss the complaint here be and

hereby is granted
B This proceeding be and hereby is discontinued

S WILLIAM BEASLEY HARRIS
Administrative Law Judge

20 FMC



nll d OC P6S

U JJUOJ H JO Jaqwlw R S Iun elS ol8 J qrng

O 1floQ O uaUld 4s aqlJOj alUaJOiIjUO pueleq 1jJ e13IBW aJod138ulSIJIOO lUlJIlV IlIl U pi1sn S lUlwaal8e U I

SlA l PPll IO lill llllJqUJ qo lllll lql plu ldo pllq llU ll lJUOpUlll llqL

1fl llAllJUW lIoduliu SIJJuD l lUllJlY lql lUlwd qs JO lwl lql lV

PY liu ddllS lql JO SlUlW IublI

llulY lql WOlJ ldwx olllu l lJuq JO lluplu l ql IoJ SllM lU Wlu

lql lllql SlIlllU llW puu IJJUl Sl II llll lllql plqs lqud lOU pllq lUlpuods l

llimqlllls Jqllllddu O LI sUJd UOlliuoJ I d oo s JO S Sllq ql UO

P ludwol ZEvtS J E JO lUUOWll ql U s llmql lqlJ Pflld lUUlI uJdwo
I s llud Jl Aq OlU P I lU 1U W Illy no lIUH U 01 1UUUSllld

UISAlllllW llullllllOd 01 llUllISIuO1
SUlllJlO MlN WOlJ Url lllS luJlI Ilq llllI lUlpuods Aq plp llll

llnlI NI SHAILIGOY lIO DNILY I lInl 6IZ llOJO ZZ dlI

S1l llu P1l1 JO mq q11l P JlS P lU wdlls 1l UO S lllllq ll AO 1qllIIJ p lllJll

IoJ uOlllmd 1 llUIAUP sJIUH A IS1lH WlllIM llpUf M1l A lUl1SIlI WPY
JO UO SPO 11lluI q1 01 lUI llluolllU I lUI UOlMqJ 1UllU 1lldwoJ

WOlJ suold llx l uo UO SS lIIwoJ lql llOJ lq Wlll liu pl lold lqL

s iJUO SS UlUlOSIOW llu mIJ

pUll Alla A S Wllf llllH 3 Iml uVUIVIf iJJ A AIl1l0W

tI Sllwoq uVUIVIf qlllqq lSlla f plllq lrn NOISSIWWOJ 3H AH

8L6l Ll J dV

L Od

lU puodsIoJ 1Ully
S1l lUI S Un dllsWll lS I IlllI lUlP Slld ll A svJd 1 pUnOUlAVH

lUllllllJdwo I0J U iJJSUiJIIr UlVll M

P lU1lJ8

q hlll11 J I l q q uodn III P 1l 11l1S 01 P I J 1UlU ldIll0P SS IIIS P lU dIllO

3NIJ V3S 3nIlI 1I3ID1VlI

II

NI IVNOnVNlI31NI IVIW3HJ N01lA3HJ

If a oN 131 00

NOISSIWWOJ aWUnIVW lV aaad







20 F M C 597

FEDERAL MARITIME COMMISSION

INFORMAL DocKET No 443 1

KFC INTERNATIONAL SALES

v

ATLANTIC LINES

NOTICE OF DETERMINATION NOT TO REVIEW

April 12 1978

Notice is hereby given that the Commission on April 12 1978

determined not to review the decision of the Settlement Officer in this

proceeding served April 4 1978

By the Commission

SEAL S FRANCIS C HURNEY

Secretary



FEDERAL MARITIME COMMISSION

INFORMAL DoCKET No 443 1

KFC INTERNATIONAL SALES

v

ATLANTIC LINES

Reparation Awarded

DECISION OF WALDO R PUTNAM SETILEMENT OFFICER I

KFC International Sales complainant alleges that Atlantic Lines
carrier incorrectly rated a shipment of Plastic Insulated Mugs

resulting in an overcharge of 1162 00 including a 25 percent port
congestion charge A claim filed with the carrier wasdenied on the basis
that it was not timely filed

The carrier in response to the served complaint admitted that the

claim was denied solely in accordance with page 11 of the Conference
tariff2 which prohibits the payment of overcharge claims not presented to

the carrier within six months after the date of the shipment However the

carrier stated that the claim would have been denied on its merits had it
been timely filed

According to the claimant the carrier on November 24 1976 issued

its prepaid bill of lading No 90 covering a shipment containing inter alia

334 cartons of Plastic Insulated Mugs measuring 448 cubic feet 11 20

measurement tons from Miami Florida to Port of Spain Trinidad The

carrier apparently assessed the tariff class 23 rate of 191 00 W M

applicable to Plastic Goods N O S resulting in a charge of 2 139 00

for this portion ofthe shipment 3

The complainant contends that at the time this shipment moved the

carrier s tariff provided a first class rate of 108 W M from Miami to Port

ofSpain Trinidad for Plastic or Paper Products viz Bowls Cups
Forks Knives Plates Spoons on 15th Revised Page 60 of its tariff In

I Both parties having consented to the informal procedure of 46 CFR 502 301 34 as amended this decision willbe

final unless the Commission elects to review it within 1 days from the date of service thereof
I Leeaard Windward Islands Guianas Conference Freight Tariff FMC No 1
S The totaf shipment weighed 19 949 pounds and measured 1 007 cubic feetThe carrier billed and the complainant

paid bill of ladin a charaes totallina 4 837 26

598 20 F M C
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the opinion of the complainant the plastic insulated mugs in this shipment
should have been rated under this description which produces a charge of

1 209 60
On the basis of the 108 rate shown above the complainant seeks

reparation in the amount of 1 162 00 as follows

1 Food Preparations 340 cubic feet at 104

2 Combo Buckets 21 5 feet at 94
3 Mugs448 cubic feet at 108

4 Restaurant Supplies 4 cubic feet at 200

Subtotal
5 Pt Congestion 25 percent
6 Other charges as billed

Total
Paid 4 837 26Should be 3 675 260verpaid 1 162 00

According to the carrier had the claim been decided on its merits it

would have been denied on the basis that the 108 rate sought by the

complainant is for disposable plastic items The carrier states that

it considered an insulated mug as a more expensive and sophisticated
item than a plastic or paper cup and accordingly applied the rate for

Plastic Goods N O S actual value not over 150 00 per freight ton

The carrier s tariff contains two descriptions under which Plastic

Insulated Mugs could have moved i e

IPLASTIC OR PAPER PRODUCTS including Plastic Coated or Lined viz
Bowls Cups Forks Knives Plates Spoons Class 1 underscoring supplied
and

2 PLASTIC GOODS N O S viz see item 2d 4

Obviously in the absence of a specific commodity description for the

involved article it must be determined which of the two above items is

the more specific Ifthe evidence shows that a more specific tariff item

fits the commodity shipped claimant is entitled to be rated under that

item The Carborumdum Company v Royal Netherlands Steamship
Company Antilles N V decided January 5 1977 Rules of tariff

construction also require that the more specific oftwo possible applicable
tariff items must apply Corn Products Company v Hamburg Amerika

Lines 10 FMC 388 1967
Webster s New Collegiate Dictionary sixth edition defines a mug as a

kind of earthen or metal drinking cup with a handle usually
cylindrical with no lip underscoring supplied The fact that the

dictionary uses the terms earthen ormetal does not make a mug any less

acup merely because it is made ofplastic
The generic heading PLASTIC OR PAPER PRODUCTS published

in the carrier s tariff stands alone The qualifying statement that Plastic

884 00
505 25

1 209 60
20 00

2 618 85

654 71
40170

3 675 26

I This item is based on declared actual value and the ratings range from Class 2 for actual value not over 150

per freight ton to Class 23 actual value over 500 per freight Ion

20 F M C
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j

Coated or Lined viz cups are included under the generic
heading does little more than emphasize that fact albeit unnecessarily

The carrier has used as its defense for assessing the Plastic Goods
N O S rate the rationale that the generic item was intendelto apply
only to disposable plastic items whereas the N O S rates were intended
for more expensive and sophisticated items The tariff does not reflect

this rationale and accordingly the carrier s defense along these lines
must fall It may be that it was the carrier s intent to have the more

expensive plastic product move under rates dependent upon value
however under the tariff as published all plastic products would move

under the lower Class 1 rate in the absence ofa declared value 5

As previously stated the Commission has held that the more specific
of two possible tariffapplications must prevail Plastic Insulated Mugs
are Plastic Products within the meaning of the generic tariff item and
accordingly the N O S rate has no application

The complaint was filed with this Commission within the time limit
specified by statutes 6 and it has been well established by the Commission
that a carrier s published tariff rule may not act to bar recovery of an

otherwise legitimate overcharge claim in such instances
Section 18 b 3 of the Shipping Act 1916 makes it unlawful for a

carrier to retain compensation greater than it otherwise would be entitled
to under its effective tariff The involved commodity was improperly
rated by the carrier and the complainant was overcharged in the amount

of 1 162 00

Therefore it is ordered that respondent Atlantic Lines be required to
refund to complainant KFC International Sales the amount ofovercharge
in the sum of 1 162 00 with interest at six percent per annum if not paid
within thirty days from the date this decision becomes final

S WALDO R PuTNAM

Settlement Officer

5 Where atariff is ambiguous ordoubtful it should be construed pinst the carrier who prepared it United States

ofAmerica v Hellenic Lines Limited 14 F M C 260 1971 Also see Peter Brattl Associates Inc v Prudential

Llnes
LId

8 f M C 375 14
8 The shipment was made in November 1976 the complaint was tiled with the Commission in September 1977

20 F M C
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INFORMAL DOCKET No 429F

NATIONAL STARCH CHEMICAL CORP

v

LYKES BROS STEAMSHIP CO INC

ORDER ON REMAND

April17 1978

National Starch Chemical Corp ftled a complaint asking reparation
for alleged freight overcharges in the amount of 86103 on a shipment
described on the bill of lading as 40 drums of Liquid Synthetic Plastics

Catalyst B29 9732 carried by Respondent Lykes Bros Steamship Co

Inc from New Orleans Louisiana to Guayaquil Ecuador

Respondent collected charges at the Cargo N O S Class 1 rate of

135 75 per 40 cubic feet Complainant asserts that the proper rate was

62 00 provided under the description Resins Synthetic Non hazard

ous N O S Respondent s tariff conditioned the application of this rate

on shipper describing on the bill of lading the specific Resin s being
shipped failing such specific description Resin s by such Bill of Lading
shall be rated as Cargo N O S Class 1 Note 1

Respondent denied the claim on the basis of the tariff six month rule

and contended that it had an obligation to adhere to all the rules and

regulations of the tariff 1

Administrative Law Judge William Beasley Harris granted reparation
The Presiding Officer first found that the six month tariff rule was

unenforceable under Kraft Foods v Moore McCormack Lines 538 F 2d

443 D C Cir 1976

On the question of whether the description on the bill of lading i e

Liquid Synthetic Plastics No 1 Catalyst B 299732 was sufficiently
specific to comply with Note 1 of Respondent s tariff the Presiding
Officer held that Note 1 was unenforceable in light of The Carborundum

Company v Royal Netherlands Steamship Co Antilles N Y Commis

sion Report in Docket 75 15 16 S R R 1634 1977 which held that a

I GulfWest Coast of South America Conference South Bound Freight Tariff No 12 FMC No Item740

20 F M C 601
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carrier s tariff rule could not preclude consideration by the Commission
of the merits ofa claim

While unable to find a listing of Catalyst B 29 9732 in Hawley s

Condensed Chemical Dictionary the Presiding Officer nonetheless con

cluded that Complainant had adequately proved what was shipped and

granted reparation This determination was apparently made solely on the
basis of a statement in Complainant s letter of September 16 1976
addressed to Atlas Traffic Consultant Corp which described the Catalyst
B shipped as a Resin Synthetic Non Hazardous Acetone Formalde

hyde condensation Polymer No other evidence was introduced in

support of this statement

Complainant was requested but refused to supply literature on the

product shipped on the ground that such evidence was irrelevant to this
matter Therefore the only proof as to the true nature of the product in
the absence ofa listing in the dictionary is Complainant s own description
to its tariff consultant

Hawley s Condensed Chemical Dictionary describes Catalyst as

Any substance of which a fractionally small percentage strongly affects
the rate of a chemical reaction 2 The same dictionary indicates that

synthetic resins include synthetic rubbers siloxenes and silicones but
excludes water soluble polymers often called resins and calls for a

distinction between a synthetic resin and aplastic 3

Section 18b 3 of the Shipping Act requires a carrier to charge only
the rate provided in its tariff for the commodity it actually carried As
mentioned the bill oflading covering the shipment at issue here describes
such shipment as Liquid Synthetic Plastics Complainant while seeking
to change that description in the bill of lading to synthetic resin has
offered no other proof but its own word to support its contention

In light of the doubts arising from the chemical dictionary definition
which excludes plastics from the class of synthetic resins as well as of
Complainant s failure to supply literature concerning its own product we

are of the opinion that Complainant has not sustained the burden of

showing with reasonable certainty that the product shipped was a liquid
synthetic resin which should have been so classified and rated Conse
quently we disagree with the Presiding Officer s conclusion that the

shipper had adequately proven that what was shipped was something
other than described in the bill of lading

The Initial Decision granting reparation is therefore vacated In order to

provide Complainant further opportunity to introduce corroborating
evidence in support of its claim the proceeding is remanded to the
Presiding Officer for issuance of a Supplemental Decision with the

request that such decision be issued within 45 days from the date of the
service of this Order

l Condensed Chemical Dictionary 8th Rev Ed by Gesnner G Hawley 1971 at p 117
lid At p S

20 F M C
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IT IS ORDERED

By the Commission

SEAL C HURNEY

Secretary
S FRANCIS

INFORMAL DOCKET No 429 F
Commissioner Bakke dissenting in part
I would have reversed the Initial Decision and dismissed the complain

ant with prejudice Inmy view the majority decision to remand this case

for the taking of further evidence can only encourage careless documen
tation by shippers or their agents in the first instance less than diligent
preparation and presentation of reparation claims and casual disregard of
the dignity of legal requirements of proof in proceedings before the
Commission

A shipper or his agent must be charged with superior knowledge of
the proper description ofcommodities being shipped particularly where

products having highly technical commodity designations such as chemi

cals are concerned Accordingly it is not unreasonable to attach astrong
presumption of correctness to descriptive documentation prepared by the

shipper or his agent and a heavy burden of proof to overcome that

presumption
To be sure honest error can occur and statutory procedures are

available for redress in that event However substantially more than

uncorroborated allegations of error and self serving assertions of the

correct description must be adduced before relief can be granted See

Merck Sharp Dohme 17 F M C 244 1973

A litigant can reasonably expect only one opportunity to make his best

case and fails to do so at his peril In this case respondent sought by
interrogatories to elicit independent corroboration ofthe alleged character

of the goods shipped but complainant refused to comply Under the

circumstances it is my view that complainant has had his opportunity to

overcome the presumption that the shipment was properly described on

the bill of lading has failed to establish by probative evidence that the
alternative description urged is in fact correct and has chosen to present
the Commission with a take it or leave it challenge

As the record now stands the majority has concluded that complainant
cannot prevail I agree and would end the matter there rather than

ordering remand To reward complainant s willful intransigence at the

trial level by appellate grant of another bite at the apple is curious

jurisprudence to which Icannot in good conscience subscribe

Commissioners Bakke and Morse would reverse the Initial Decision and dismiss the complaint Commissioner

Bakke s opinion is attached

20 F M C



TITLE 46SHIPPING

Chapter IV Federal Maritime Commission

SUBCHAPTER AGENERAL PROVISIONS

GENERAL ORDER NO 16 AMDT 22 DOCKET NO 7740

April 17 1978

Part 502Rules ofPractice and Procedure

Miscellaneous Amendments

Federal Maritime Commission

Final Rules

Rules of Practice and Procedure are amended to require
that service of subpenas and discovery requests or

motions directed against Commission staff personnel be
served on the Secretary of the Commission to author
ize the General Counsel to appoint an attorney to

represent Commission staff personnel who are involved
to permit rulings of the presiding officer to be appealed
and to be reviewed by the Commission absent appeal in
such matters and to permit parties to file replies to

appeals generally
EFFECTIVE DATE Upon publication in the Federal Register
FOR FURTHER INFORMATION CONTACT

Francis C Hurney Secretary
Federal Maritime Commission

1100 L Street N W
Washington D C 20573

202 523 5725
SUPPLEMENTARY INFORMATION

The Commission instituted this proceeding by Notice of Proposed
Rulemaking published in the Federal Register on August 10 1977 42
F R 40452 to amend Rules 135 209 and 153 of its Rules of Practice and
Procedure 46 C F R 502 135 46 C F R 502 209 and 46 C F R 502 153
The purpose of these amendments was fully explained in the Notice cited
above The Maritime Administrative Bar Association MABA submitted

AGENCY
ACTION

SUMMARY

604 20 F M C
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initial and supplemental comments A discussion of the rules and
comments follows

1 Rule 135 46 C F R 502 135 This rule deals with subpenas of
Commission staff personnel and subpenas for production ofdocumentary
materials in the possession of the Commission The proposed changes
would considerably enlarge the present rule to establish the procedures to

be followed by parties seeking to subpena Commission staff personnel
and to obtain production of documents both at a hearing and in

connection with prehearing depositions The amendments would provide
for service of subpenas on the Commission s Secretary and conform the

procedural schedule regarding prehearing depositions with that which

applies to motions to quash subpenas served in connection with deposi
tions The rule would also be changed to authorize the General Counsel

to designate an attorney to represent Commission staff personnel under

subpena and to permit rulings of the presiding officer to be appealed or

absent appeal to be reviewed by the Commission Replies to appeals
would be permitted and the filing of such appeals would automatically
stay the presiding officer s rulings until the Commission acted on the
matter

MABA suggests that the subpena be served directly on the Commission
staff member although not opposing service ofa copy on the Secretary
for his information and that of the Commission MABA expresses
dissatisfaction with the proposal that the General Counsel designate an

attorney to represent the staff member suggesting that the staff member

be permitted to retain his own counsel Moreover MABA is concerned

that the authority granted to the General Counsel would result in a

commingling of functions MABA believes that the General Counsel

would be supervising the attorney representing the staff member in the

matter of reviewing the subpena or discovery request and would also be

supervising another attorney in the event of appeal or on Commission
review of the presiding officer s rulings MABA also expresses concern

that the Commission would be reviewing rulings of the presiding officer
and fears that the Commission will overrule the presiding officer without

having the benefit of the parties views if no appeal has been filed It also

fears that the Commission will rule without stating its reasons and

supporting evidence MABA believes that matters arising under the rule

should be reviewed by the courts rather than the Commission

In its supplemental comments MABA opposes the idea ofpermitting
automatic appeals or review by the Commission in the case of subpenas
and discovery directed against Commission staff personnel MABA argues
that such a procedure establishes disparate treatment among litigating
parties MABA contends that the proposed procedure is inconsistent with

section 27 of the Shipping Act 1916 and with the legislative history
thereof MABA contends that the Commission s staff member should

follow the same procedure as do other parties that is move for leave to

appeal to the Commission and that in the event of refusal to comply with

20 F M C
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a ruling of the presiding officer the matter be tested in the courts After

careful analysis of these comments the Commission believes that they
are not persuasive and that the rule should be amended as proposed

MABA s concernthat service on the Secretary rather than on the staff
member may not serve to inform the staff member of his obligations and
that designation of an attorney to represent the staff member by the

General Counsel will lead to improper commingling offunctions is

unwarranted As explained in the Notice of Proposed Rulemaking cited
above the rule change would eliminate the present inconsistencies and
confusion as to the person on whom a subpena or discovery request is to
be served It would also provide a staff member with legal representation
something the present rule does not do altholgh in practice an attorney
who is a member of the Office ofthe General Counsel has usually been
designated to provide such representation In previous practice a staff
member has been informed of the service of the subpena whether it had

been served on the General Counselor the Secretary The staff member
will continue to be informed Furthermore it does not follow that service

on the Secretary deprives the staff member of his own views on the
propriety of complying with a subpena or discovery order Likewise the

designation ofan attorney by the General Counsel is not intended to have
this effect

MABA s concern that appointment of an attorney by the General
Counsel would lead to improper commingling of functions ii based
upon a wrong premise MABA presumes that the General Counsel will
supervise the desianated attorney In fact that attorney will be free to

represent the staff member before the presiding officer and the Commis
sion without supervision by the General Counselor by anyone whose
interests may conflict with those of the staff member The General
Counsel would become involved only in the matter ofadvising the
Commission when appeals are tiled orfue Commission deeidesto review
on its own motion Furthermore to allay any possible remaining concern
the Commission would expect the General Counsel whenever possible
to select an attorney from outside his office

MABA s concemthat the cl1anae in procedure would depart from the

principle ofequality embodied in section 27 of the Shipping Act 1916 or

its legislative history has superficial appeal but ignores the unique status
and responsibilities of the Commission As we stated in the Notice of

Proposed Rulemaking cited above the Commission is a government
agency involved in law enforcement activities unlike private litigants and
certain privileges against disclosure have been recognized in the law
because of these unique responsibilities See the Freedom of Information
Act as amended 5 U S C 552 b Unless the Commission itself has
some control ov r the matter ofprehearing discovery and disclosure
directed against its own staff and documents in its posacssion the

Commission cannot adequately protect functions which may involve
delicate and sensitive considerations of policy as to which presiding

20 F M C
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officers may be unaware MABA seems to assume furthermore that the

Commission would always be overruling presiding officers in an effort to

prevent disclosure The rule change would also apply however to

situations in which the presiding officer has denied adiscovery request so

that the Commission could also overrule him and order disclosure Of

course as in any final ruling of the Commission an aggrieved party
ultimately has the right to judicial review Finally at worst a litigant might
be deprived of access to general information in the possession of the
Commission or a staff member which information mayor may not really
be necessary to the development of the litigant s case This is in contrast

to the situation in which a party under investigation or accused of

violations of law seeks access to relevant information for purposes of

cross examination ofCommission staff members who testify against such

party In the latter situations as MABA itself has observed the

Commission has adopted a procedure in which the presiding officer may
rule upon the matter of production or disclosure and appeal to the
Commission may be taken only by his leave See Delaware River Port

Authority et al v United States Lines Inc et aI 16 SRR 1546 1976
It is obviously the latter type of situation in which a party might be

prejudiced during the course of a proceeding if deprived of vital

information rather than the former situation in which general preparatory
probing is being conducted prior to hearing However the Commission

does not intend to deprive parties of vital information necessary for

proper cross examination nor conduct its investigations and present
evidence in reliance upon secret privileged information

We are not persuaded by MABA s contentions that the Commission

will be deprived of the views of the parties where no appeal is taken and

that the Commission will not explain its reasons for its rulings If an

affected party wishes to present his views to the Commission in

connection with a ruling ofthe presiding officer he need only exercise his

right to me an appeal within the prescribed period of time In the event of

review by the Commission absent appeal the parties views as expressed
to the presiding officer are on record and will be considered MABA s

contention that a statement of reasons explaining the Commission s

rulings should be required erroneously presumes that the Commission will

act contrary to law by issuing rulings without explanations
2 Rule 209 46 C F R 502 209 This rule deals with the use of

prehearing discovery processes directed to Commission staff personnel It

follows the same procedures as set forth in the preceding rule with regard
to the designation ofan attorney by the General Counsel and the matter

of appeals from and review of the presiding officer s rulings MABA s

I The distinction between general prehearing discovery and inspection and production of specific information for

purposes of crossexamination has been recognized by the courts as well as by the Commission The latter situation

relates to the famous case of Jencks United States 353 US 657 1957 and to Federal Rule of Evidence 612 28

U S C A See 7 A LR 3d 181 17 Zuzich Truck Line Inc y United States 224 F Supp 457 461 D Kans

1 3 United States v Harrison 461 F 2d t 127 5th Cir 1972 cert de ied 409 U S 884
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comments regarding the proposed changes to this rule are identical with
those directed to the previous rule and as already discussed are without
merit

3 Rule 153 46 C F R 502 153 The Commission proposed to amend
this rule by permitting parties to ftle replies to motions for leave to appeal
rulings of the presiding officer The present rule fails to make such

provision As explained in the Notice of Proposed Rulemaking this
amendment would establish a fairer procedure enable the presiding
officer to rule after having the benefit of all views and conformto current

practice MABA made no comments on this proposed amendment
Having considered the comments on Rules 135 and 209 and found them

to be without merit the Commission is therefore adopting the amend
ments to the above three rules as originally proposed with slight
clarifications 2 Therefore pursuant to section 4 of the Administrative
Procedure Act 5 U S C 553 and sections 27 and 43 of the Shipping
Act 1916 46 U S C 826 841a Part 502 of Title 46 Code of Federal

Regulations is hereby amended
EFFECTIVE DATE Inasmuch as the expeditious adoption of these

rules is desirable and inasmuch as they are procedural in nature they
shall be effective upon publication in the Federal Register and shall be

applicable to all pending and future proceedings
By the Commission

SEAL S FRANCIS C HURNEY
Secretary

The last sentences of proposed rules 13 c and 209c have been revised to clarify the effective dateof rulinas
The text of the ammendment is reprinted in 46 CPR 02
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TITLE46SHIPPING

ChapterIVFederal Maritime Commission

GENERAL ORDER 7 DOCKET NO 73G4

Apri 18 978

Part507SelfPolicing Systems

AGENCY Federal Maritime Commission

ACTION Final Rule

SUMMARY This rule amends the selfpolicing rules of the Commis
sion by requiring that selfpolicing of Commission
approved carrier agreements be done by persons not

otherwise emptoyed by or having any financial interest
in a party to such agreement and that selfpolicing
include selfinitiated investigations This rule also
amends the repofting requirements to include a more

precise description of the selfpolicing activities The

purpose and effect of these reguiations is to provide for
better self policing

EFFECTIVE DATE To become effective July 1 1978

FOR FURTHER INFORMATION CONTACT

Francis C Hurney
Secretary

Federal Maritime Commission
Room 11101

1100 L Street NW
Washington DC 2Q573

202 5235725

SUPPLEMENTARY INFORMATION
This rulemaking was initiated pursuant to section 43 of the Shipping

Act 1916 46 USC841 to enunciate and define the standards by which
the Commission determines whether aparticular ratemaking agreement is

not adequately selfpoliced and therefore must be disapproved under

section 15 of the Shipping Act 1916 Furthermore this rulemaking was

intended to change the reporting requirements ofselfpolicing activities in

order to improve the ability of the Commission to determine whether a

particular agreement is being effectively policed

zo Mc 609
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In response to the proposed rules many comments were received which
were replied to by Hearing Counsel Hearing Counsels replies were

answered by many of the orinal commentators All of these comments
have been considered by the Commission in promulgating the final rules

However before the amended rules and the acceptance or rejection of
the proposals of the commentators are explained we think it is necessary
to examine the rationale underlying selfpolicing as required by section

15 of the Shipping Act 1916
Section 1 of the Sherman Antitrust Act declares every contract

combination in the form ofa trust or otherwise or conspiracy in restraint
of trade or commerce to be illegal In interpreting that section the

Supreme Court has stated that there are certainaeements or practices
which because of their pernicious effect on competition and lack ofany
redeeming virtue are conclusively presumed to be unreasonable and
therefore illegal z Among the practices deemed to be unlawful in
and ofthemselves are price fixing 3 division ofmarkets 4 group boycotts s

and tying arrangements b

NeverEheless Congness has determined first in 1916 and then again in
1961 that the transnational and naiionalistic promotional setting in which
the ocean liner industry operates is so commercially unique that there
may be redeeming factors which make agreements fixing prices dividing
markets or creating typing arrangements not only reasonable but desira
ble Therefore if the parties to an agreement which would otherwise be

illegal per se can show that such agreement is required to Sll a serious
transportatian need necessary to secure important public benefits or is
in furtherance of a valid regulatory purpose of the Shipping Act 1916
then it may be approved and receive immunity from the penalties of the

Sherman Antitrust Act
However when the Bonner Act amendments to the Shipping Act were

passed in 1961 a requirement of effective selfpolicing was incorporated
into section 15 as quid pro quo for antitruat immunity 8 Thus fhe duty to

adequately selfpolice stems not from a finding by the Federal Maritime
Commission ofa need for policing but ralher is an obligation imposed by
law Ftxrthermare selfpolicing is an obligation which cannot be fulfilled
pro forma but is one which requires effective positive conduct on the part
of the conferences in return for continued recognition of the conference
system

Section 15 of the Shipping Act 1916 requires the Federal Maritime
Commission to determine whieh selfpolicing systems are effective and

is usct

Norlhern Pacc Ry v Unlted Sfates 356 US l 3 p938
Unlted States vSoconyVacuum O71 Ca 310 USISO 218 p940
Unlted States vAddysmn Pipe nnd Steel Co 83 F 271 6th CIr 1898
Fashlon Orl8lnamrs Culfd ofAmerka vFTC312 US457 464 p94q

nfemaNonalSalt Co v UniredSrates 333 US392 31F4
FMCr Aktle6olaget Svenska Amedka Llnlen 3900S238 p968
Report on tAe Ocean Freiyht Induetry An4truet3ubcommittea Committae on tho Judiciary HRRep No 1419

87th Cong 7d 3eas p972
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which are not and to disapprove thosehagreements which are inadequately
policed Hence we have undertaken this rulemaking to prospectively
determine and enunciate some of the standards by which selfpolicing
systems will be judged to be adequate or inadequate

Such a prospective determination and enunciation of some of the
standards to be used in the future is not to be confused with adjudication
as to whether those sYandards have been met in a particular case9
Although many parties contest the authority of the Commission to set
such standards by rulemaking10 it is well settled that the Commission
may make use of its rulemaking authority under section 43 of the Shipping
Act 1916 to define and articulate enforceable standards to be used to
judge the adequacy or inadequacy ofselfpolicing1z In fact a rulemaking
proceeding appears to be both superior and preferable to case by case

adjudication for the purpose of defining and articulating the standards a

regulatory agency must enforce13The proposed standards have been set
forth as minimum requirements for inclusion in section 15 agreements
Any agreement which does not contain these required provisions will be
presumed to not meet these standards ofadequate policing and therefore
may be found to be inadequately policed14

Set forth below is a discussion of the selfpolicing rules themselves and
an explanation of the changes which have and have not been mades

Section 5281Scope andPurpose
There have been no substantive changes in section 5281from that

proposed
Section 5282General Requirements section IS Agreements
The primary change proposed in this section was that selfpolicing

would have to be carried out by neutral persons or bodies This proposal
recognized that policing by a conference chairman or secretary is
necessarily ineffective because the demands ofother duties and responsi
bilities do not leave enough time nor are they able to devote sufficient
attention for the effective discharge of the selfpolicing functions While
the final rules promulgated herein retain the neutrality requirement
generally an exemption is provided in new section 5284where it can be
demonstrated that the dudes of the conference personnel entrusted with

Parific Copst European Coqlerence v Unifed Smles 350 F2d 197 9th Cic 1965
10 This conten6on that the Commission may proceed only on acase by cuebasis has the antique vinues of

simplicity and straightforwardness The ditficulry is that it is a doctrinal archaism in moderm administretive law It
comes indeed ataimewhen many knowledgeable voices have beenurging the agencies to makegreater rather than
less use of the rulemaking authority in the interest of more precise definition of decisional standards Pacific
European Coqjrenee vFMC376 F2d 785 DCCir 1967
d at 788 789 PoecCoast EuroOean ConfeencevFMC439 F2d 514 DCCic 970 Cf HFriendly

TheFederal Administrotive Agencies he Need forBetterDefinifion ofSfandards 1967
Ounvard Cononettm NorthPaeifre Freight CorJerence vFMC385 P2d 961 DCCic 1967
CIBA0eigyCnip v RicXardsan 446 F2d 466 2d Cir 197q

The Commission can reasonabiy find without the necessity of an ezrended evidentiary hearing that any
conference which refuses b adopt and communicate ro the Commission an ouUine of its policing methods dces not

adequately poice its members Ounvard Continenml North Pacific Freighr Conference vFMC385 Fd 981
984 984DCCir I967

We are denying the request made by one commentator that the Commission stay these rules pending adoption of

Ihe UNCTAD Code of Conduct forLiner Conferences Convention Not only tlces the ONCTAD code Pail roaddress

many of the issues reated by these rules but the United States is no presently asignarory to the convention

20FMC
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the selfpolicing functions are minimal the Agreement is limited the
parties to the agreement are small and the trade relatively free of

malpractices
We find however that it is desirable that the selfpolicing body be

otherwise independent of the members to the agreament No member or

employee of the policing authority may be retained or employed by or

financially interested in any party to the agreement Since the policing
authority will have access to the confidential business records of the
members to the agreement it is absolutely essential that the policing
authority not have any conneetion with or Snancial interest in any of the
members to the agreement However if the policing authority is an

independent certified public accountant with no connection with a

member line other than as an independent contractor there is little
likelihood of compromise of such contidential busiaess records or chance
that any bias will enter into the implementation of the functions of the
policing authority As the Commission has noted

In view of the fact that the Neutral Body fUnctions are fact finding rather than judicial
that the concluaive facts are ususlly if not always obtainad from tha books of account

and records oF the accused that sccounting 8rms aro uniquely qualified bth profesaion
ally and by procedural and ethical atandards to parform this work that fees are paid on

the basia of time devoted to a case and without regard to whather the complaint of

malpractice ia auatained or diamisaed that thero is no evidance of actual bias or non

neutrality relating to any of the firma heretofore used and that the applicati9n of unduly
broad exclueiona will diequslify or brina about the disintereat of most if notall of the
otherwise eligible firms thereby deatroying this selfpolicing syatam wntraty to the
public interost and to the detriment of commeroe it ia found that a Neutral Body ahould
not be diaqualified because of a diecloaed businasa relationshiple independent
contractor for professional or buainesa services with a conference mamber line other
than the accuaedb

However even an independent certified public accountant would be put
into an untenable conflict of interest situation in cases where a firm would
be called upon to investigate a client In such situations the independant
certified public accountant should not make the investigation and another
independent certified public accountant without such connections with the
investigated party should take its place

Contrary to the assertions of some commentators this neutrality
requirement does not dictate employment practices or require one

particular method or procedure of selfpolicing We believe that this
requirement is sufficiently flexible to accommodate any adequate self
policing system which aconference wishes to employ

Another proposed amendment to section 5282 was to broaden the

scope of the selfpolicing rules to apply to all ratefixing agreements
between persons subject to the Shipping Act 1916 However the rules
were primarily intended to apply to carriers by water and this proceeding
has demonstrated that the application of the selfpolicing rules to terminal
rate agreements and other parties involve factors which should be

16 Finel Report quotlna Initlal Decieion Agroement I30219FMC353 367p6
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considered separately The application of these rules will therefore be
confined to conference and otherratfixing agreements between common

carriers by water

The rules have also been amended to more clearly state the require
ments in the proposed rules that 1 a policing authority must be

established 2 the functions and authority of the policing authority must
be stated and 3 the method or systems used to police the obligations
under the agreement must be described These changes were prompted
by comments to the effect that the existing rules requiring a description of
the function and authority of every person having responsibility for

administering the system seem to require that the officer administering
the selfpolicing system be personally named in the conference agreement
That was not the intent of the rule The intent of the rule was and is to

require that someone be invested with the power to investigate adjudi
cate and penalize any deviation from the ratefixing agreement The
members to an agreement may accomplish these tasks by establishing one

or more selfpolicing entities as they wish Nevertheless the functions
and authority of each of those entities must be described so that we can

ascertain how the policing functions are apportioned and more impor
tantly that all required selfpolicing functions are actually delegated and
carried out The names of the person or persons heading the policing
authority and description of their staff facilities and budget must be
made available to the Commission only on request

With regard to selfpolicing procedures investigations of malpractices
or other violations of the agreement which come to the attention of the

policing authority in any manner must be undertaken

Section 5282 as proposed also requires selfinitiated investigations
We think it is obvious that in order for a selfpolicing system to be

effective the policing authority must make investigations sua sponte
While we are not prepared to establish all the kinds of investigations
which must be carried out and set a minimum frequency for each type of
selfinitiated investigation it is imperative that each conference does

establish for itself a program ofselfinitiated investigations such as

surprise audits of books and examination of records billings classifica

tions bills of lading and other documents Further investigations
whether pursuant to a complaint or sua sponte cannot be effective unless

the policing authority is authorized to examine or inspect any books
records billings classifications bills of lading or other documents cargo

and containers ships property and facilities The agreement must

therefore provide for such authorizations

A question has been raised regarding the constitutionality of requiring
members to submit to surprise audits and other investigations It was

Report on Ocean Freight Industrysupra n 10 at 314
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alleged that his provision would violate the constitutional guarantee

against unreasonable seazches and seizures Since there is no search or

seizure by the Govemment and no criminal action is contemplated we do

not believe here is a constitutional impediment invoved

The effect of the laws of other nations upon the access of the policing
authority to member records has also been brought to question However

no law ofanother nation was cited nor do we know of one which would

preclude a member from giving its records to one of its own agents The

policing authoritys access to member records is essen6al for effective

selfpolicing and is not a requirement that can be waived Section 5283

Seffpolicing provisions specific requiremenls

There were no proposed amendments to section 5283However

comments were received questioning the use of the phtase liquidated
damages in this section As we have already discussed the concept of

selfpolicing is based upon the ability of the conference to collect damages
for breach of contract The amount oF damages for each breach may be

calculated upon the amount of the actual damages shown for each

particulaz occurrence or may be calculated in advance liquidated dam

ages for each type of breach so that the actual damages do not need to

be proven each and every time that type of breach occurs Because these

rules require an advance statement of the amount of damage for each

type ofbreach the use of the term liquidated damage is accurate

Neverheless the damages are calculated in the context of policing
and therefore the Commission recognizes the use of terms such as

violaionfine setllement offense or punishment by the industry in place
of the term liquidated damages The Commission has indicated in

previous proceedings tha the concept not the terminology is of

importance

We have also considered the asserion that a distinction should be

made in this section between malpractices defined by a commentator as

deliberate acts intended to secure unfair compeitive advanage and

misratings defined by a commentaoras inadvertent clerical error and

that only malpractices should be made subject to selfpolicing sanctions

Alhough we do not object to a conference establishing sepazate investi

gative bodies for different classes of breaches of theuagreement as long
as they comply with the selfpolicing rules we do not agree thatsocalled

miscaings should no be subject to selfpolicing sanctions Misratings
can be an effective and disguised method of rebating and should therefore

be one of the prime concerns of an effective selfpolicing program The

inroduction of an exception for misratings could offer an opportunity for

abuse and virtually emasculate the self poGcing niles

We are also not in agreemen with the contention that the ight of

appeal to neutral arbitrators should be rescinded Impartial adjudication
by persons not connected with the investigation or prosecution is a
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feature which both the Commission and the courts18 have found to be an

important and necessary
One commentator also objected to the provisions of paragraph c of

this section requiring appeals by the complainant or conference and

review de novo The commentator misread the rule in one respect in

that a de novo review is required not a de novo trial The right ofappeal
argument ofthis commentator is not persuasive The reasons for requiring
appeal to be given to the complainant and the conferences were set forth

by the Commission in a previous rulemaking 35 FR 16679 Oct 28
1970 That rationale continues to be valid

A proposed addition to section 5284was that the reporting of the self

policing activities be done by a coded number for each violator

Numerous commentators objected on the grounds that the code could

easily be broken thus destroying the confidentiality necessary for

effective policing and subjecting the parties to the perils of double

jeopardy
We find these comments to be devoid of inerit There is no double

jeopardy when a person becomes subject to penalties for violating both

his contractual obligations and the criminal statutes of the United States

The question of the efficacy of reporting violations by a coding system
dces not revolve around the false issue of double jeopardy but rather

depends upon how the powers of the Commission to surveil the self

policing activities through the medium of required periodic reporting can

best be used to encourage effective selfpolicing and uncover ineffective

selfpolicing
However there appears to be a concern about how the Commissions

enforcement activities affect selfpolicing activities It is asserted that it is

unreasonable to expect carriers to willingly establish and finance an

effective selfpolicing system if the selfpolicing records are routinely used

to prosecute the members for statutory violations

While we recogtize that it is important to use the enforcement powers
of the Commission in such a manner as to promote and not to discourage
effective selfpolicing we also have a duty to enforce the provisions of

the Shipping Act 1916 Further the requirement to selfpolice contained

in section 15 of the Shipping Act was not intended to limit the

Commission in carrying out its enforcement function We therefore will

make every effort to encourage and cooperate with the selfpolicing
authorities and at the same time will remain committed to the use of

enforcement powers to whatever degree necessary to free our waterborne

commerce of Shipping Act violations

The reporting of agreement violations gives the Commission some

evidence of how effectively the selfpolicing activities are being adminis

tered Therefore the periodic reports must state how many violators are

aSfnres Marine Lines Inr v FederaMnrilime Commissiar F2d 230DCCic 1967 In reModificafion of fhe

Selfpolieing Pravisinns ofARreement No 1509 3I03 I IFMC434 1968
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caught Another indication of the effectiveness ofselfpolicing is the

frequency of recidivism We are therefore requiring the report to state the
number and general description ofother violations by the carrier involved
without identifying it or listing it by number in the five years preceding
the date of the fmding of the violation We believe this information along
with the specific and detailed description of the offense and the exact
amount of the penalty liquidated damages will enable the Commissions
staff to ascertain how effectively the selfpolicing obligations are being
carried out

Questions have also been raised as to how specificaspecific
description needs to be Clearly something more than a mere category is
required Statements such as violation of conference agreement
rebate or misrating are insufficient A partial recital of the facts of
each case is necessary so that the Commission may ascertain whether
specccomplaints are effectively and efficiently inveatigated20 The
Commission staff occasionally refers the facts of an alleged breach ofan

agreement to the conference policing authority for disposition Usually
these occurrences have taken place in a foreign country where the
conference can more easily make a complete investigation than can the
CommisSion Thus a recital of the essential facts of each completed
investigation in the semiannual report wlll allow the staff to ascertain
how the referred complaint has been handled without the necessity of
securing separate followup reports from the conference Special reports
may be solicited when conference action on a referred complaint is
neither forthcoming nor apparent from the semiannual reports Such

reporting will also enable the staff to assess the effectiveness of
conference investigations of alleged breaches ofwhich the Commission
has independenfly become aware

The specific description of the offense also allows the staff to evaluate
the level of the penalty liquidated damages in terms ofhow effectively
selfpolicing sanctions are being used to deter breaches and how vigor
ously recidivistic behavior is discouraged The Commission does not
believe that a statement of the exact amount of the penalty liquidated
damages is in any way adverse to the administration of an effective seif
policing program Quite to the contrary we believe that more detailed
and specific reporting requirements introduce an element ofaccountability

I which has been lacking to date and should prove to be an incentive for
more effective policing The fact that some carriers do not want to know
the amount of the fine levied by their selfpolicing authorities against
other lines does not necessarily indicate to us that their primary concern
is with better enforcement and certainly is not persuasive that this
provision is in any way contrary to the intent of these rules
Frthermore the comparison ofpenalties liquidated damages accord

0If eperticuler occurrence involvedarebate forezample tha roport muet etate how the rcbate wae mada end the
emount of the rcbeteeg caeh rebak2J00 or indiroct ro6ate oP1300 ahipment descdbad ae l0 meaeuroment
tons ofX a 30 atonectuelly 10 meesurement tons of Y which hae teriffrate of S63 aton
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ing to the circumstances of each case will not lead to controversy
between lines unless the penalties are so arbitrary that they should be

exposed anyway The concern is unfounded that the Commission staff
cannot appreciate the circumstances which the conference may take into
account for mitigating penaities liquidated damages unless of course
those circumstances are purposefully left out of the semiannual policing
reports

The necessity of the negative reporting requirement of this section has
also been questioned However the negative reporting requirement serves
auseful purpose in informing the Commission that the conference or

parties to a rate making agreement have no policing activities to report
as opposed to merely being delinquent in filing their reports Because
selfpolicing programs must have selfinitiated investigations as well as

investigations of complaints in order to be effective it is quite important
to disYinguish between inactivity and delinquent reporting

Section 5285Filing ofamendments to approved agreements
This section hasbeen changed to require the ding of amendments to

existing agreements to conform with this rule to be filed on or before July
1 1978

In preparing these rules for publication we have become aware of
some further problems and inadequacies in the proposed rules For
example it is clear that the proposed rules in sections 5282and 5283
would require a functionally separate policing authority and impartial
adjudicator We have therefore incorporated such a statement into 5282

The rules have also been reorganized into a more logical and compre
hensive format For example section 5282sets forth the general
requirements for section IS agreements Furthermore the minimum
requirements for policing authorities and impartial adjudicators have been
set forth in new sections of their own sections 5284and 5285
respectively

The new section 5283governing the specific requirements of self

policing provisions is for the most part a restatement ofthe requirements
under section 5283of the existing rules which were not proposed to be
changed However paragraph c which sets forth the requirements for

investigation of violations has been relocated
The minimum requirements for policing authorities section 5284 have

been extensively rewritten The requirements of qualified personnel
adequate staff facilities and budget have been made to explicitly apply to
all policing authorities

As indicated above the general requirement in section 5284for the use

ofa neutral body allows for an exemption upon a showing that the
officersor employeesother duties will not unduly interfere with the
policing duties and the need for vigorous policing is not great because of
ihe nature of the agreement the scope of the trade and the history of
violations

This section also allows independent certified public accountants under

FMC 20 FMC
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specified conditions to act as the policing authority without violation o
the neutrality requirements even though such accountant has a clien

which is amember of the tlgreement The rule has also baen amended tc

accommodate policing entities sueh as those set up by the Associatel
North Aflantic FreightConferences

The section setting forth the minimum requirements for impartial
adjudicators section 5285 is for the most part a restatement of th
requirements of secdon 5283in the present rules

The reporting requirements section 5286 have been amended by
deleting the coding and emphasizing the reporting of the activities of the

policing authorities and the results oftheir investigations
Therefore pursuant to sections 15 21 and 43 of the Shipping Act

1916 46 USC sections 814 820 and 841a Part 528 ofTitle 46CFR
is hereby amended

SEAL S FRANCIS C HURNEY
Secretary

The tex of the ameMment is roprinted in 46CPR528
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INFORMAL DOCKET NO 4G5I

A RAMI GREENBERG

v

VENEZUELA LINE

NOTICE OF DETERMINATION NOT TO REVIEW

April2l 1978

Notice is hereby given that the Commission on April 21 1978

determined not to review the decision of the SetUement Officer in this

proceeding served April 10 1978

By the Commission

SEAL S FRANCIS C HURNEY
Secretary
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INFORMAL DOCKET NO 4GSI

A RAMI GREENBERG

V

VENEZUELAN LINE

Apri 0 978

Reparation Denied

DECISION OF ROLAND C MURPHY SETTLEMENT OFFiCER

A Rami Greenberg complainant claims 51981 as reparation on a

shipment of four automobile vans from Houston Texas to La Guaira
Venezuela via the MS ANZOATEGUI Voy 64 of the Venezuelan Line
on bill of lading No 37 daedMay 19 1977

Complainant alleges that it was overcharged in the amount of 51981
due to the failure of the steamship company a member of the US
Atlantic GulfVenezuela and Netherlands Antilles Conference to quote
the correct rate prior to booking and at booking of the cargo and the
claimantsinability to resolve the matter wihtheseamship company
within he prescribed sixmonth period provided for in the Conference
Tariff FMC No 2 Item No 11z

Complainant originally negotiated the movement of ten automobile
vans and the carrier advised that the vehicles would have to be shipped
in separate units One part of the shipment consisted of four automobile
vans and was rated at the contcact rate of4850WMplus surcharges
The second shipment consisted of four automobile vans and was rated at
the noncontract rate of 5575WMThe respondent when notified 6y
he complainant of the alleged mistake advised the complainant hat he
5575WMwas the correct applicable noncontract rate The complainant

mmnenooseeaio m inormal pmcedurc of Rule 19 of the CommiasionaRulce of Pmctice and
ProceEUrt d6 CFR 502J01104 thisCcision will be final unlese ihe Commission electe ro mview it within IS Aeye
fmm the dale of service thcmof

Thecomplvnt wae filed with thie Commission within he time limit specified by rtameand it haf bcen well
esablisheA by he CommissonIla carricresoalledsixmonth fvle canwt act to ber recovery of anoAerwiu

legiimate oveharge claim in euch casee

62 20 FMC



A RAMI GREENBERG V VENEZUELAN LINE EZI

wasnot a merchanYs agreement signatory with the Conference therefore
he was not entitled to the lower contract rate

The respondent readily admits that on occasion that its personnel might
be lax in rate quotations especially informing shippers of the dual rate

system contained in the Conference tariff However the fact the

complainant was ereoneously quoted the contract rates is not a criteria for
the adjustment of freight charges that have gone forward3

The respondent alleges that the transportation charges that should have
been assessed were

4 Passenger Vans

2868 cft SSJ540cft 399728Noncon
tract

BS40cft480 34416
C540cft300 21510

455654

Rates that were actually charged
4 Passenger Vans

2868 cft485040cf 347745Contract
B540cft480 34416

CS40cft300 21510

403671

Undercharge to respondent51983

Complainant paid transportation charges of 403671whereas the

correct charge of 455654should have been paid and the respondent is

correct in his position that an undercharge has been assessed in the

amount of51983
Tlils undercharge should be properly adjusted between the parties with

evidence of such adjustment furnished to complete the record

S Roland C Murphy
Settlement Ocer

Section 18b3Shipping Act 1916 provides tha No common carrier by warer in foreign commerce or

conference of such carriers shall charge or demand or collec or receive a greacer or Iess or dillerent compensation for

the transportation of property or for any service in connection therewith han the rates and charges which are

specified in its taritTs on file with he Commission and duly published and in effectat the time

FMC



FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 3541

SUN OIL INTERNATIONAL INC ON BEHALF OF VENEZUELAN SUN OIL

A SUBSIDIARY COMPANY

v

VE EZUELAN LINE TIT SHIP AOENCIES INC AOENT

NOTICE OF DETERMINATION NOT TO REVIEW

April 26 1978

Notice is hereby given that the Commission on April 26 1978

determined not to review the decision of the Settlement Officer awarding
reparation in this proceeding served April 12 1978

By the Commission

SEAL S FRANCIS C HURNEY
Secretary

Commissionen Bakke and Kanuk would deny reparation for failure of complainant to meet its burden of proof

J 622 20 F M C



FEDERAL MARITIME COMMISSION

INFORMAL DOCKET NO 3S4I

SUN OIL INTERNATIONAL INC ON BEHALF OF VENEZUELAN SUN OIL
A SUBSDIARY COMPANY

v

VENEZUELAN LINE R ITT SHIP AGENCIES INC AGENT

Apri 12 1978

Reparation Awarded

DECISION OF CAREY R BRADY SETTLEMENT OFFICER

By complaint filed May 25 1976 Sun Oil International Inc on behalf
of Venezuelan Sun Oil a subsidiary company alleges that charges in
excess of those lawfully applicable for transportaionwere assessed by
Venezuelan Line While Ihe complainant does not specificalty allege a

violation of the Shipping Act 1916 it is presumed to be a violation of
Secion 18b3hereof

The shipment was described on the bill of Iading as 4 pallets containing
200 bags of Jet BIasY which weighed 10600 pounds and measured 367
cubic feeL Respondent rated the shipment Cargo NOSat 10675per
40 cubic feet2 under Item 2n in respondenPs tariff which provides

Bills of lading describing articles by trade name are not acceptable for
commodity rating Shippers are required to describe their merchandise by
its common name to conform to merchandise descriptions appearing
herein Bills of lading reflecting only trade names will be automatically
subject to application of he rate specified herein for Cargo NOS as

minimum
Freight charges assessed were100345plus a bunker surcharge of

4512which totaled104857Complainant alleges the shipment should
have been rated Shells viz Nut Ground at 4275 per2240 pounds
and he surcharge applicable to the commodity on a weight rather than a

Both panies deemeC m have conscnted to he informal pmttEurt of Rule 19 46 CFR 502701304as amended
m aesowai c rai uNess Ne Commission elects to rcview it wihin IS days @om ihe dam of service ihertof

Unitcd Stams Atlank andGuifVenuela and Nmherlands Antdls Conemnce Frtight TanRFMCNo 2
TaniT Imm No 1000 Class 16W 6h Rev Page 126 and Iem No 999 GmuO 6hRcv Page fiN

zo FMc 623
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measurement basis Such a classification would have saved the Com

plainant 79655
No response was forthcoming from respondent and accordingly this

procedure will be disposed of under Rules 192 et seq Informal
Procedures for Adjudication of Small Claims CommissionsRules of
Practice and Procedure 46 CFR 502301 to 502304

Complainant argues that it is no the declaration on the bill of lading
but what is actually shipped that determines the applicable rate Jet
BlasY is a brand name of the Jet Blast Company Fort Worth Texas Jet
Blast is ground nut shells used as an abrasive blasting material for the
removal of carbon from metal surfaces and cleaning of operating jet
engines Jet Blast as produced by the Jet Blast Company is processed in
accordance with Military Specification MILG5634C The applicable
Schedule B Number for 7et B1asY is 2929800

In The Carborundum Company v Royal Netherlands Steamship Co
Docket 7515 Report served January 5 1977 the Commission rermed
the proposition that trade name rules govern only the rating ofcargo by
the carrier at the time of shipment and cannot be invoked as a bar to a

later showing in a proper proceeding before the Commission as to the
exact nature of the commodity shipped If the evidence shows that a

more specific tariff item fits the commodity shipped complainant is
entitled to be rated under that item

The test the Commission applies on claims of reparation involving
atleged enor of acommodity tariff classification is what the complainant
can prove based on all the evidence as to what was actually shipped
even if the actual shipment differed from the bill of lading description S

However the complainant has a heavy burden ofproof once the shipment
has le8 the custody ofthe carrier e

In support of the claifn complainant has submitted acopy of the bill of

lading and a copy of the packing list both of which are devoid of any
description of what Jet Blast is In addition the complainant has
submitted copies of letters dated March 22 and May 14 1976 respec
tively wherein the owner of the Jet Blast Company stated Jet Blast is
the trade name of the companysproduct which is Ground or Crushed
Pecan Shells used for cleaning furbine andor jet engines It is further
stated 7et Blast is made to Federal Specifications MILrG5634C A
copy ofMILrG5634C has been submitted MILG5634 is a Department
of Defense specification pamphlet entitled Grains Abrasive Soft For
Carbon Removal which covers soft abrasive grains to be used as

abrasive blasting materiai for the xemoval of carbon from metal surfaces

Amendment 3 to Special Supplement IS of ihe reapondenCa tariff providea thet the bunker eurcharpe ia aaeeseed
on the basis ae the carao ia heiphted

Weetern Publiehiny ComOeny Incorporated vHapapLloydAGinfarmel docket No 283 qCommleeion Order
served Mey 4 1972

Colpete Palmolive Co v United Pruit Co informal docket No I15 U Commiesion Order served Septem6er 30
1970

20FMC
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and cleaning of operating jet engines Various shells are identified as

acceptable for this purpose along with standards for particle size
distribution and consistency Pecan shells are one ofthose so identified in
ihe pamphlet Under the heavy burden of proof requirement the above
may fall short of ineeting that burden However the complainanYs offer
fproof is perfected by the submission ofa ShippersExport Declaration
orrection Form amending the Schedule B commodity number to
2929800 identifying the commodity as Crude Vegetable MaterialsNEC

Accordingly the complainant hereby is awarded reparation in the
amount of79655

S CAREY R BRADY
SettlementOcer

0FMC





CONDUCT OF RULEMAKING PROCEEDINGS GZ7

to comments would be allowed unless the Commission determined that
the nature of the proceeding warranted replies in order to fashion an

adequate rule
In response to the notice comments were submitted by the Maritime

Administrative Bar Association MABA the law firm ofLillick McHose
and Charles Lillick SeaLand Service Inc SeaLand and Wade S

Hooker Jr Hooker an attorney who practices before the Commission
We have considered these comments carefuily and have determined to

publish the rules in final form as originally proposed An analysis of the
comments follows

1 Rule 42 MABA takes no position with respect to the participation of

Hearing Counsel although some of its members believe that Hearing
Counsel should be permitted to request leave of the Commission to

participate Lillick similarly has no comment on this proposal while

submitting that Hearing Counselsparticipation is often beneficial Sea
Land supports the proposal Hooker has no comment but believes a

second round of comments is essential
As indicated no commenter opposes this revision The Bureau of

Hearing Counsel always has the power to request an opportunity to

participate and of course the proposal itself contemplates the Commis
sionsdesignation of their participation

2 Rule 53 MABA opposes this proposal on several grounds First no

criteria are established to determine which proceedings are considered by
the Commission to warrant a reply round Secondly the parties would be
denied the views ofothers and the opportunity to comment on alternate
recommendations made in response to the notice ofproposed rulemaking
Thirdly MABA is of the opinion that a reply round serves to narrow the
controverted issues Lastly some members suggest that the Commission

require that all comments be served on all other commentators to

facilitate the filing of ineaningful replies
Lillick urges retention of the current system expressing concern that

the use ofone round of comments would not afford a fair opportunity to

be heard Lillick also criticizes the lack of criteria for determining which

proceedings will be limited to one round ofcomments

Similarly SeaLand would have us definitively set forth which proceed
ings will be limited to one round ofcomments

Hooker also expresses concern that the proposals would limit partici
pation in formulation of a rule urging that the Commission supplement
ihe proposed changes herein to the effect that should the Commission
iake substantial amendments to a proposal another opportunity shouid
be given for comment

The instant proposals are designed to give the Commission flexibility in

ihe type of rulemaking proceedings it conducts In this context we feel
ihat the concerns expressed by the commentators are unfounded As
ndicated in the notice instituting this proceeding the oneroundprocedure
would not be followed in proceedings involving factual disputes or

z0 FMC
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complex issues Moreover the determinations as to what type of

proceeding will be employed will not be made necessarily in the initial

proposal It may well be that we will determine to have further

submissions after seeing the initial comments Similarly the Commission
would not make subatantive changes to a proposal and finalize without
further opportunity for comment such a procedure would not be

permitted by the Administrative Procedure Act

In summary we reiterate that the singleround proceeding will not be

employed where complex or factual issues are involved We are therefore

adopting the rules as proposed
Therefore pursuant to section 4 of the Administrative Procedure Act

5 USC 553 and section 43 of the Shipping Act 1916 46 USC841a
Part 502 ofTitle 46 Code ofFederal Regulations is amended as set foRh
below

1 1 Section 50242is amended by changing a11 references to he and

his to the Director and the Directorsand by changing the period
at the end of the first sentence to a comma and adding the following

and in rulemaking proceedings the Director may become a party by deaignation if the

Commission determines that the circumstances of the proceeding warrant such partici
pation

2 Secdon 50253is amended by changing the colon appearing after the
word manner in the first sentence to aperiod and adding the following

No replies to the written submiasions will be allowed unlesa because of the nature ot

the proceeding the Commisaion indicates that repliea would be necessary or desirable

for the formulation of a just and reasonable rule

EFFECTIVE DATE Inasmuch as the expeditious adoption of these rules

is desirable and inasmuch as they are procedurai in nature they shall be

effective upon publication in the Federal Register
By the Commission

SEAL S FRANCIS C HURNEY
Secretary

Genderapeci8c referonces in theexietina and propoaed rulee heve beaneliminakd

20 FMC
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FEDERAL MARITIME COMMISSION

INFORMAL DoCKET No 358 1

UNION CARBIDE CORPORATION

v

HAPAGLLOYD A G

NOTICE OF DETERMINATION NOT TO REVIEW

April 26 1978

Notice is hereby given that the Commission on April 26 1978

determined not to review the decision of the Settlement Officer in this

proceeding served April 17 1978

By the Commission

SEAL S FRANCIS C HURNEY

Secretary



FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 358 0

UNION CARBIDE CORPORATION

v

HAPAoLLOYD A G

Reparation Awarded

J

DECISION OF CAREY R BRADY

Complainant seeks reparation in the amount of 305 83 from respond
ent claiming a freight overcharge on a shipment from New York New

York to Antwerp Belgium carried aboard respondent s vessel Weser

Express on Bill ofLading No C 0013 dated July 18 1975

Respondent denied the claim solely on the basis of Rule 8 North
Atlantic Continental Freight Conference Tariff No 29 FMC4 which

requires that claims be tiled within six months after date of shipment The

Commission has ruled that a claim ftled within two years from the date

the cause of action arose must be considered on its merits 2 The bill of
lading is dated July 18 1975 and the claim was filed with the Commission

August 16 1976 The claim has been filed within the two year statutory
limit and thus will be treated on the merits

Respondent does not dispute the claim and offers no defense other than

ofthe claim being time barred under Rule 8 ofthe Conference tariff
While the Commission has ruled that a rule similar to the one on which

respondent is denying relief cannot be used to defeat a claim properly
filed with the Commission the complainant nevertheless has a heavy
burden ofproof once the shipment has left the custody ofthe carrier 3

The shipment weighed 84 588 pounds and was rated on the basis of

79 75 per 2 240 pounds plus 4 5 currency adjustment factor producing
total charges of 3 147 08 The complainant alleges the commodity should

1 Both parties havina consented to the informal procedure of Rule 19a of theCommission s Rules of Practice and

Procedure 46 CFR 502 301 304 this decision will be final unless theCommission elects to review It within 15 days
from the dateof service thereof

Note Decision not to review April 26 1978
1 Cotaale Palmolive Company v United Fruit Company Informal Docket No 1151 1970

3 Ibid
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have been rated Synthetic Resin NES4 at 72 00 per 2 240 pounds plus
45 currency adjustment Such a classification would have saved the

complainant 305 83
The bill of lading carrier s freight bill and the export declaration

described the commodity shipped as Synthetic Resin in drums Item

581000 650 of the tariff specifically provides a rate on Synthetic Resin at

72 00 per 2 240 pounds The bill of lading and supporting shipping
documentation clearly show the cargo shipped to be Synthetic Resin

Complainant having met his burden of proof reparation is awarded in

the amount of 305 83

S CAREY R BRADY
Settlement Officer

4 Tariff item 5810001650 26th Rev Page 174

20 F M C



FEDERAL MARITIME COMMISSION

INFORMAL DoCKET No 4641

GENERAL TIME CORPORATION

v

SEA LAND SERVICE INC

NOTICE OF DETERMINATION NOT TO REVIEW

April 26 1978

Notice is hereby given that the Commission on April 26 1978
determined not to review the decision of the Settlement Officer in this

proceeding served April 19 1978

By the Commission

SEAL S FRANCIS C HURNEY

Secretary

632 20 F M C



FEDERAL MARITIME COMMISSION

INFORMAL DocKET No 4641

GENERAL TIME CORPORATION

v

SEA LAND SERVICE INC

Reparation awarded in part

DECISION OF GEORGE D UNGLESBEE SEITLEMENT
OFFICER 1

General Time Corporation complainant claims the difference between
the total freight charges assessed on the basis of the noncontract rate
instead of the contract rate on thirteen 13 separate overland common

point OCP shipments of timers and clock parts originating at Gadsden
Alabama and moving from Oakland California to Tokyo Japan Hong
Kong and Inchon Korea Total transportation charges of 17 220 32 were

assessed while complainant alleges said charges should have amounted
to 15 63180 and is seeking reparation in the amount of 1 58852 from
Sea Land Service Inc respondent The thirteen 13 shipments consist
ing of one to Tokyo seven to Hong Kong and five to Inchon were

shipped on board respondent s vessels MIS FINANCE McLEAN
TRADE EXCHANGE and or COMMERCE between February 16
1976 and July 6 1976 The shipments involved were assessed the non

contract rates in effect on the date of shipment from point oforigin ofthe

particular shipment as contained in Item 864 0000 00 on 5th Revised Page
291 and Rule No 1 s Rate Conversion Tables for Contract Non
Contract Rates of Pacific Westbound Conference Overland Freight
Tariff No 6 FMC 13 2

Complainant submitted the claim to respondent on June 21 1977 On
July 22 1977 respondent denied the claim on the basis that complainant

1 Both parties having consented to the informal procedure of Rule 19a of the Commission s Rules of Practice and
Procedure 46 CFR 502 301 304 this decision will he fmal unless the Commission elects to review it within 15 days
from the date ofservice thereof

Note Determination not to review April 26 1978
I Rates to Inchon are constructed by the use of the baseport rate to Busan Korea found in Item 864 000000 plus

an outport rate or arbitrary of 6 00 as set forth on 4th Revised Page 10 Pacific Westbound Overland Freight Tariff
No 6 FMC13

20 F M C 633
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was not included on the list of contract signatories of the Pacific
Westbound Conference and at the same time cited the provisions ofRule
43 of the subject tariff which provides in pertinent part

All other claims for aljustment of freight charges must be presented to the Carrier in
writing within six 6 months after date of shipment 3

The claim was resubmitted to respondent with the advice that complainant
signed a merchant s rate agreement with the Pacific Westbound Confer
ence on March 15 1966 under Contract No 3553 On September 7 1977
respondent once again denied the claim stating that respondent must

adhere to the provisions ofRule 43 supra but advised complainant that
Section 22 of the Shipping Act 1916 allows a two year statute of
limitations

Respondent and complainant confirm by submission by each ofa copy
ofContract No 3553 that the dual rate contract was executed on March
9 1976 Complainant has amended the total amount of reparation claimed
from 1 588 52 to 1 64754 by properly deleting the overcharges claimed
on one shipment made prior to its signing the contract and by correcting
erroneous rate computations made in the overcharge claims on two of the

remaining shipments However complainant failed to delete the cor
rected overcharge claims on the latter two shipments which were also

shipped from point oforigin prior to March 9 1976 4

The three shipments that were shipped from point oforigin prior to
March 9 1976 are identified in Table I below and Table II below is a

computation deleting the total overcharges claimed on the three shipments
in Table I from the total amended overcharges claimed

Table I

1 3 Skids Timers shipped from Gadsden Alabama March 3 1976
destined Hong Kong on 13m of Lading No 993365762 124 99

2 12 Skids Clock Parts shipped from OadsdelL on February 6 1976
destined Inchim Korea on Bill ofLading No 993 363112 83 21

3 6 Skids Clock Parts shipped from Gadsden on March 3 1976 destined 80 83
inchon on 13m of Lading No 993365893

Total 289 05

Over

charge
Claimed

J The complaint was filed with this ommil8ion within the time Umlt specified by tatute and it has been well
established by the Commllllion that the carrier s so called six month rule cannot act to bar recCiveryof an

otherwise leaftimate overchaIJc clafm in suchcascs

Apparently complainant did not delete the overcharacs claimed on these two shipmenti because of the dates of
March 9 1976 and March 16 1976 on bill of laclina No 99336 762 toHoq Kona and bill of la4ini No 993365893

to lnchon spectiv ly However Rule l b on 4th Revlaed Pap 1 of theapplicable conf rence tariffprovid s inter
alia that I1lto8 of fr iaht or other charaes appUeable are those in effect on the datt of shipment from point of
origin emphasis added

20 F M C
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Table 1I
Total overcharges originally claimed 1 58852

Less deletion of overcharge claimed on Shipment No 2 in Table I 83 21

1 505 31

Plus increase in overcharges claimed on Shipments Nos I and 3 in Table I 142 23

due to complainants corrected rate computations
Total overcharges claimed amended 1 64754

Less deletion of overcharges claimed on Shipments Nos I and 3 in Table I 205 84

Total overcharges as amended and corrected 1 44170

Shipments Nos 1 and 3 in Table Iwere shipped from point of origin
prior to March 9 1976 the date on which the parties executed Contract

No 3553 and were properly assessed non contract rates by respondent
Reparation in the amount of 205 84 sought on these two shipments is

denied
The remaining ten shipments were shipped from point of origin

subsequent to March 9 1976 and were improperly assessed non contract

rates by respondent The amended claim less the overcharges denied

above is for 1 44170 or less than the proper total overcharges of

1 625 07 due on the ten shipments In computing the proper freight
charges on the ten remaining shipments complainant applied the incorrect

contract rate on one shipmentS resulting in an understatement of 183 37

in the overcharges claimed thereon The following computations apply
652 cU ft 16 3MT rate 122 00 applied by complainant 1 988 60

40

163MT arbitrary6 00
16 3MT handling charge5 75

97 80
93 73

2 180 13

652 cu ft 16 3MT rate 110 75

40

1 805 23

16 3MT arbitrary 6 00
16 3MT handling charge5 75

97 80
93 73

1 996 76

183 37
1 44170

1 625 07

Complainant is therefore awarded reparation III the amount of

1 625 07

Total amended overcharges claimed

S GEORGE D UNGLESBEE

Settlement Officer

s 11 Skids Clock Parts from Gadsden shipped March 31 1976 to Inchon on bill of lading No 993 703182 dated

April 19 1976

20 F M C
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 482 1

MITSUBISHI INTERNATIONAL CORPORATION

v

N Y K LINE

ORDER ON REVIEW OF SETTLEMENT OFFICER S DECISION

May 2 1978

The decision of the Settlement Officer in this proceeding was served
April 12 1978 wherein a claim for reparation for overcharge of ocean

freight was awarded in part We agree with much of that decision but
modify it to the extent discussed herein

The Settlement Officer s denial of claim MI OS is based on the
expiration of the statute of limitations In computing the time under the
Commission s rules the Settlement Officer has intelpreted date of
delivery in Rule 3021 to mean delivery of cargo to the consignee The
Commission has previously held that a cause of action involving
overcharges under Section 18b 3 of the Act arises eitherupon delivery
ofcargo to the carrier or payment of charges 2 Thus the reference in Rule
302 to delivery of the property is to be interpreted to mean delivery to

the carrier rather than the consignee Claim MIOS is time barred under
either interpretation

While awarding reparation on the other claims the Settlement Officer
has indicated that because it appears that the freight forwarder may have
paid the charges on these shipments rather than the shipper claimant
respondent is to ensure that the refunds ordered are remitted to the payer
of the freights and charges We too are concerned that refunds not be
awarded to persons not entitled to them However Section 22 of the
Shipping Act 1916 and Commission precedent would not permit an award
of reparation to one not a party to the proceeding Therefore the

forwarder could not be awarded reparation here Additionally reparation
may be awarded only to aclaimant who has shown that it was iliured by

1 Rule 302 statft that acause of action is deemed to accrue upondelivery ot the property 01 payment of the

charles whichever is later
a Commercial Solvents Corp v Moore McCormack Lines Inc 16 S R R 1631 and U S v He ellte Lln s Ltd 14

FMC 254 260
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a violation of the statute 3 While we agree that violations have occurred

here it has not been shown that claimant has paid the charges or been

injured Claimant has failed to indicate who paid the charges as required
by the Commission s Ru1e 304 and form ofcomplaint As pointed out by
the Settlement Officer there is some indication that the forwarder may

have paid them and if so we do not know if reimbursement was made

We conclude therefore that while a violation of the Act has occurred

claimant cannot be awarded reparation until it demonstrates that it

actually paid or reimbursed the forwarder for payment of the charges
found to be unlawfu1 It is ordered that reparation will be denied unless

claimant within 30 days from the date of this order furnishes evidence to

the Commission that it has paid the charges in question
By the Commission

SEAL S FRANCIS C HURNEY

Secretary

3 See generally SD 489 Order on Remand served November 29 1977 Supplemental Decision of the Administrative

Law Judge served January 27 1978 and Notice of Adoption served March I 1978

20 F MC



FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 560

J
1

AMERICAN HOME FOODS

v

SEA LAND SERVICE INC

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER
PERMITTING WAIVER OF CHARGES

May 3 1978

No exceptions having been taken to the initial decision in this

proceeding and the Commission having determined not to review same

notice is hereby given that the initial decision became the decision of the
Commission on May 3 1978

IT IS ORDERED That applicant is authorized to waive collection of
3 500 00 of the charges previously assessed American Home Foods
IT IS FURTHER ORDERED That applicant shall publish promptly in

its appropriate tariff the following notice
Notice is hereby given as required by the decision inSpecial Docket No 560 that

effective September 10 1977 for purposes of refund or waiver of freight charges on

shipments which may have been shipped during the period from September 10 1977

through December 6 1977 the rate on Pb za Frozen is 11 000 00 per container

subject to all applicable rules regulations terms and conditions of said rate and this
tariff I

1
i

j
j

I

IT IS FURTHER ORDERED That waiver of the charges will be

effectuated within 30 days of service of this notice and applicant shall

within five days thereafter notify the Commission ofthe date and manner

ofeffectuating the waiver
By the commission

SEAL S FRANCIS C HURNEY
Secretary

i 638 20 F M C
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 560

AMERICAN HOME FOODS

v

SEA LAND SERVICE INC

Adopted May 3 1978

Application for permission to waive collections of a portion of freight charges granted

INITIAL DECISION OF STANLEY M LEVY ADMINISTRATIVE

LAW JUDGE 1

Sea Land Service Inc pursuant to Rule 92 a of the Commission s

RuIes ofPractice and Procedure 46 CFR 502 92 a and section 18b 3

of the Shipping Act 1916 as amended on January 20 1978 filed for

permission to waive collection of 3 500 00 being a portion ofapplicable
freight charges totaling 14 500 00 on a shipment of a container load of

frozen pizza pies from New York N Y Elizabeth N J to Dammam

Saudi Arabia on September 10 1977 2

The rate for the commodity applicable at the time of shipment was

36250 per 40 cubic feet minimum 1 600 cubic feet per container 3 The

rate sought to be appliedl1 ooo oo per container4

On 82477 a rate of 11 000 00 per container on Pizza Frozen from

POUNY POD Dammam had been quoted by E Aldridge of Sea Land s

Atlantic Division

On August 25 1977 Mr Aldridge wrote Mr Paul G Davis5 of Sea

Land s Pricing Office as follows

Paul in reference to our telephone conversation of 8 24 please publish for frozen

pizza the rate of 11 000 per refrigerated container from Elizabeth to Dammam

It is imperative that the rate be effective to cover booking number 627932 scheduled

for sailing on S LMarket ex Elizabeth 9 877

Thanks

I This decision became the decision of the Commission May 3 1978
1 Per bill oflading 901 780999
l tem 678 Sea Land Tariff 256A FMC 136 page 8OB

4 Per item 618 Sea LandTariff 256A FMC 136 6th RP page 8OC

5 Received at Iselin August 29 1977
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Due to vacations and travel by Mid East Pricing personnel there was

an inadvertent failure to revise the tariff in accordance with Mr Aldridge s

instructions and the cargo moved without the tariff being amended
Prior to tiling the application for permission to waive the difference

between the tariff at time of shipment and the tariff as intended Sea
Land on December 7 1977 amended Tariff 2S6A Item 678 to reflect
the rate as intended

Sea Land is not aware ofany other shipments of the same commodity
during the same period or time from another shipper

The Commission s authority to permit carriers to refund a portion of
freight charges collected from shippers or to waive the collection of a

portion of freight charges where it appears that there is an error in a tariff
of a clerical or administrative nature or an error due to inadvertence in

failing to tile a new tariff is derived from the provisions of section 18b 3
of the Shipping Act 1916 46 D S C 17 b 3 6 After stating the

requirement that common carriers by water in foreign commerce or

conferences ofsuch carriers charge only the rates and charges specified
in tariffs on file with the Commission section 18 b 3 provides as

pertinent
Provided however That the Federal Maritime Commission may in its discretion and

for good cause shown permit a common carrier by water in foreign commerce or

conference of such carriers to refund a portion of freillht charges collected from a

shipper or waive the collection of a portion of the charges from a shipper where it
appears that there is an error in a tariffof a clerical or administrative nature or an error

due to inadvertence in failing to file a new tariff and that such refund or waiver will not
result in discrimination among shippers

Provided further That the common carrier by water in foreign commerce or

conference of such carriers has prior to applying for authority to make refund filed a

new tariff with the Federal Maritime Commission which sets forth the rate on which
such refund or waiver would be based Provided further That the carrier or conference
agrees that if permission is granted by the Federal Maritime Commission an appropriate
notice will be published in the tariff or such other steps taken as the Federal Maritime
Commission may require which give notice of the rate on which such refund or waiver
would be based and additional refunds OJ waivers as appropriate shall be made with
respect to other shipments in the manner prescribed by the Commission in its order
approving the application And provided further That application for refund or waiver
must be filed with the Commission within one hundred and eighty days from the date of
shipment

It is concluded and found that there was an error of an administrative
or clerical nature within the intent of section 18b 3 by the failure to tile
anew tariff that the authorization ofa waiver of a portion of the freight
charges will not result in discrimination among shippers that prior to

applying for authority to waive a portion of the charges Sea Land tiled a

new tariff which sets forth the correct basis on which the waiver of a

portion of the charges would be computed and that the application was

timely flled

The Commission s reau1ations implementin8 section 18b 3 appear in Rule 92a of the Commission s Rules of
Practice and Procedure 46 CPR 102 92 a
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Inaccordance with section 18b 3 ofthe Act permission is granted to

waige aportion of the charges The waiver authorized is 3 500 00

WASHINGTON D C

April 6 1978

1 This decision became the decision of theCommission May 3 1978
I Per billoflading 901 780999
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FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 541

A E STALEY MFG CO DECATUR ILLINOIS

v

MAMENIC LINE

ORDER ON RECONSIDERATION

May 5 1978

This proceeding was initiated by virtue of an application filed by
Mamenic Line Mamenic requesting permission to waive collection from
A E Staley Mfg Co Decatur nlinois of aportion ofthe freight charges
assessed on a shipment pf Dextrine in bags from New Orleans
Louisiana to Puerto Limon Costa Rica

Mamenic alleged in its application that it had agreed at the shipper s

request to ftle a rate for Dextrin of 70 00 per 2000 pounds but due to a

clerical error published instead a rate of 70 00 applicable either by
weight or measurement

Administrative Law Judge Seymour Glanzer denied the application
upon finding that Mamenic had in fact ftled neither the 70 00 W M or

the 70 00 W rates in its tariff
By Notice served January 16 1978 the ComInission adopted the Initial

Decision
Subsequently Complainant requested the Administrative Law Judge to

reconsider his denial of the application This request was referred to the
Commission which by Notice served January 28 1978 advised the

parties that Complainant s letter would be treated as a petition for
reconsideration of the Commission s adoption of the Initial Decision

In its request Complainant concedes that Mamenic Line may not have
filed the 70 00 W rate but points out that it and the carrier had
nevertheless agreed on that rate for Dextrin Complainant submits that
had the rate been properly published there would have been no need for

applying to the ComInission
While we are not unsympathetic to Complainant s claim we are

without the authority to grant the relief requested Section 18b 3 of the

Shipping Act 1916 reads in part
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That the Federal Maritime Commission may in its discretion and for good cause

shown permit a common carrier by water in foreign commerce to waive
collection of a portion of the charges from a shipper where it appears that there is an

error in a tariff of a clerical or administrative nature Provided Further That the
common carrier prior to applying for authority to make refund filed a new tariff
with the Federal Maritime Commission which sets forth the rate on which such refund
or waiver would be based Emphasis added 46 USC 817 c 3

This provision makes clear that unless the carrier prior to filing his

application publishes a new tariff which sets forth the rate it seeks to

apply the Commission is without authority to consider the merits of the

application This requirement cannot be waived and as much as the
Commission might wish to grant relief in situations such as we hllve here
where the consequences of subsequent errors by the carrier fall upon the

shipper the Commission whose jurisdiction is strictly limited by statute

has no power to grant the relief requested
Accordingly for reasons stated above the Commission s adoption of

the Initial Decision is hereby affIrmed
It is so ordered

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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FEDERAL MARITIME COMMISSION

SPBCIAL DoCKET No 460

U S DBPARTMBNT OF AORlCULTURE

v

WATBRMAN STBAMSHIPCORPORATION

SPBCIAL DOCKET No 461

U S DBPARTMBNT OF AORlCULTURE

v

WATBRMAN STBAMSHIP CORPORATION

NOTICE OF ADOPTION OF INITIAL DECISION

May 5 1978

Notice is hereby given that upon review the Commission has
detennined to adopt the initial decision of the Administrative Law Judge
in these proceedings

It is ordered that applicant shall effectuate the waiver publish the

appropriate notice and notify the Commission of its actions in the time
and manner required by the initial decision

By the Commission

SEAL S FRANCIS C HURNBY

Secretary
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET NO 4CO

USDEPARTAfENT OF AGEUCULTURE

v

WATERMAN STFAMSHIP CORPORATION

SPECIAL DOCKET NO 46

U S DEPARTMENT OFAGRICULTURE

WATERMAN STEAMSHIP CORPORATION

v

Adopted May 5 1978

Permission graned to waive collecGOn of portions of freight charges in Special Docket
Nos 460 and 461

C Nei Johnson and Richard T Iwomoto for complainant
Ralph E Casey Sanford C bfier and David S Zweig for respondent
John Robert Ewers C Jonathan Benner and Deana E Rose for

HearigCounsel

INTTIAL DECISIONi
SEYMOUR GLANZER ADMINISTRATIVE LAW JUDGE

These aze two applicaUons made pursuan o the provisions ofsection
18b3z of the Shipping Act 1916 as amended 46USC 817b3and

Thia decision bccame the daision of tM1e CommissaeMay 3 19e

Mer smting the rcquimment Uat wmmon ramnby water in forcign commerce or conkrences of such carrien

charge oNy he ntea end chargq specifiA in tuifeon le with the Commission section 18fb3providei aa

petinrnL

ProideR howevrr TAat the FeAerel Mantime Commissbn may in its Aixrctun and or good cause aM1own permit
s common camer by weter in fortigncommece oc conRrtixe omch carrim lo refund a poNono ReigAl chargee
collated Rom a sNpper or wave he rqllmtioo o a portion of the chargsGom e sItiOPherc it appean thalhere
i ee ertur in taridof e clerical or dminisvauve wmrt or ao error due oinadvertence in GUing to file a Mw tenH
and haauch rcfwd orwaiver wdl wt rcauh ia Qudminstion unong shippcn providrd jurrhu TAet Me common

cerner by wate in foreignroomereorconkrence of auch cartirn has prior oapptying for authority to make
rcfunQ filed a new tuitl wihAe Federal Mantime Commission which acb fonh Ne rale on which such refunA or
wmver would be based Provfded furtha Tlut the carrier w confcrence agrto rAat J permission ie grented by the
Fedenl Mantime Commission ev appropnaze mtiu will be pubLshe4 in the tartf or such other lep mken aa tAe
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mission for leave to intervene in the proceeding and requested as

additional relief that the Initial Decision be remanded for hearing and
consideration of the issue already decided as well as the War Risk issue

and further requested that Special Docket Nos 460 and 461 hereafter
SD 460 arSD 461 individually and SD 460 and 461 collectively be

consolidated By order served August 15 1974 the Commission granted
Hearing Counselspetition in its entirety

Hearing was held April 29 1975 through May 1 1975 Four witnesses

testified Twenty exhibits were received in evidence

IThe General Issue

A SD 460

In considering an application for waiver the Commission is obliged to

determine whether the criteria established by the four provisos of section

18b3 have been satisfied In SD 460 a sequence of events occurred

which caused the applicant to voice a special concern over its compliance
with the jurisdictional requirements of the second and fourth provisos of

section 18b3 It is desirable to dea1with these aspects of the

proceedings preliminarily before going on to the other issues

The application in SD 460 was initially tendered for filing with the

Commission on April 9 1974 However the respondent had not filed

with the Commission an effective tariff setting forth the rate on which

such waiver would be based as required by the second proviso ofsection

18b3 and by the third sentence of Rute 92a Accordingly the

Secretary ofthe Commission rejected the tender notifying the respondent
by letter dated Apri19 1974 that he was returning the application without

prejudice to timely resubmission for under the fourth proviso of section

18b3 the Commission lacks jurisdiction to entertain the application
unless it is filed within 180 days from the date of shipment Cf Walter

Plunkett Company v Micronesia nterocean Line Inc 13FMC

101 103 1969 Oppenheimer lntercontinental Corp v MooreMc

Cormack Lines nc 15 FMC 49 1971
On April 15 1974 prior to 300pm respondentsagent made a

telegraphic fding of an amendment to respondentstariff 5 setting forth

the rate on which the waiver would be based At 324pmon that day
respondent resubmitted the application by hand delivery accompanied
by a transmittal messageb explaining the reason for delay in filing until

The Commissiods Generai Order 13 46 CFR 536 authorizes telegrephic filings of tariffamendments See 46CFR

536bcTelegraphic amendments resulting in a decrease in cost or no change in wst to the shipper may become

effective upon publicaion and filing 46 CFR 536ba3Effective January 1 1978 General Order 13 was revised

Under that revision authorition for relegraphic filings appear at 46 CFR 53610c46 CFR 5366a3now appears

at 46 CFR 53610a31
s The transmittal is time stamped as noted in Ihe text above The time of receipt of he telegraphic filing of the

CaritT is detzrmined by he legend Time300pm which appears in the immediately subsequent message received

by the Commissiods telex machine

FMC
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Accordingly Ifmd that the application in SD 460 meets the criteria of

the second and fourth provisos of section 18b3
On the General Issue findings were made in the partial initial decision

in SD 460 based entuely on matters appearing in the application Since

then no evidence has been introduced and no argument has been made

at any subsequent phase of the proceeding to disturb those findings9 For

that reason and because it will provide aconvenient introduction to what

follows pertinent portions of those findings are repeated immediately
below

By written agreement10 dated October 3 1973 the cargo was booked

to be carried by respondents vessel SS Alex Stephens from Galveston to

the dischazge port ofDjibouti French Somaliland The French Territory
ofAfars and Issas at the rate of6875per long ton plus a 25Capetown
Deviation surcharge At that time however the applicable tariff rate for

such shipment was 13900 weight or measure for General Cargo NOS

not Dangerous Hazardous or Refrigerated11 plus the aforementioned

surcharge1zThe agreement took this into account and specifically called

for the carrier to amend its tariff to correspond to the negotiated rate

This was done13 but its effect on this shipment was negated when the

shipper decided to change the destination port from Djibouti to Assab A

superseding written agreement dated October 16 1973 reflected this new

discharge port and as did the supplanted agreement required the carrier

to amend its tariff Otherwise the aforementioned General Cazgo NOS
rate would govern The carrier however did not cause its tariff to be

amended as it had agreed
Thereafter commencing October 17 1973 and ending November 5

197314 the cargo was delivered to respondenYs pier at Galveston where

it was loaded aboard the SS Alex Stephens That ship then proceeded to

Houston Texas where on or about November 13 1974 itonloaded

requisite stautory authority However n Ihose casesin which reliefwas gwnted it was done within the Gamework

oSproceedings insfiNted under uction 22 and that sections twoyearjurisdictional filing period wltich commenced

upon accmal of the right ro relieforuponpaymen of freight charges The thrust of the Commissions leslative

proposal was authorization to be allowed to do what it misakenly had beendoing in the past and to do it in

confomuty with the procedures i Aad employed in he pas but with certain added safeguards There is nothing to

indicare that in proposing as asafeguard aaharter jurisdictional time period for filing in section 18b3thanis

provided for in section 22 that the Commission intended rofix anew and different standard for measuring that time

period
In fact the Memorandum of Law submitted by Hearing Counsel in advance of the hearing unequivocally

disclaimedopposiGon to the wnclusion reached on lhe General Issue in the partial iniial decision At pp 34of that

Memorandum Hearing Counsel wrote Judge Glanzersconclusion that rePonds should be permitedaf those

portions ofReigAt charges exclusive of War Risk Surcharges which ezceeded the negotiated rete of 68J5 per 2240

pomds is in our view correct His holding on Ihis issue was confined o he Special Docket No 460 cargo of com

We submit that the opera4ve facts relafing to the rate assessed on the Special Docke 461 car8o are nearly identical

aod that similar relief is justlfied
10 Cargo Booking Confirmation Ocean Cartier a government form No EMS393

Waterman Steamship Coryolation TeriffPMCNo 73 3rd rev p 54

dorinal p 3l

Id 12th rev p 116

TheappGcation atates Shipment was delivared o Carriers terminal on Ocrober 17 1973 A subsequent letcer

from respondent daed May 7 1974 con6rms that delivery of the cargo began October V 1973 and was completed

on November 5 1973
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izing relief where through a bona fde mistake on the part of the carrier
the shipper is charged more than he understood the rate to be

Accordingly the Commission sought to be empowered oauhorize
camers to waive the collection of a portion of their freight charges
for good cause such as bona fide mistakes20By way of illustration of
the inequity of existing law which would be cured by the amendment in
acase of bona fide mistake the Commission stated 21

For example a carryer after advising a shipper tha he intends to file a reduced rae
and thereafter fails to file the reduced rate with the Federal Maritime Commission must
charge he shipper under the aforementioned circumstances the higher rate

The foregoing example of bona fide mistake fits the facts of SD 460
nicely and satisfies the requiremens of the first proviso

Therefore on the Geeral Issue in SD 46Q I find that there was a

bona fide mistake zand that the requuements of the statutorycrieria for
granting relief under section 18b3 have been satisfied Thus there is
warrant for the Commission to exercise its discretion favorabty on the
application and to gant permission to respondent to waive the collection
of freight cttarges at the rate provided for General Cargo NOSin its
tariff Since there have been no shipments of the same or similar
commodity on respondenYs vessels Ifind that there is scant GkeGhood of
discrimination

B SD 461

In SD 461 on the General Issue the facs are substantially the same

as those involved in SD No 460 and the same relief is cleazty warranted
These aze the essential facts

Prior to the shipment Waterman and USDA entered into a booking
agreement pursuan to which Waterman would establish a rate of 6875
per 2240 pounds plus a 25 deviation surcharge for grain sorghum from
Houston to Djibouti A that time Ihe applicable tariff rate for the
shipment was 13900WMfor General Cazgo NOSplus the deviation
surcharge The agreement took this into consideration and specifically

House Report No 920 90N Cong Ist Sess November ld1narcmmt ofPurpox andNred jor he Bil ro
Ammd Pmvisioni of rhr Shippin8 Aaq 19I6 mAmhorizr rhr FelaalMariimeCommiaiion io Prrmir c Carne m
ftInd a Porrion of he FrriBh Chargee PP N

e
d P 7

v

dPP 31
See Headnge on HR947BePore Ne Subcomrtti4eon Machant Marine 9Jth Cong Ist Sess Sen No 9011

196np 88 wherc Adrttirel Harllx then the Chairman of the Commission assmed Ne Subcommiuce Nat in the
edminisvation of uclion IBryH he Commission wu commiuCm an adjudicaoryprocedure beorte hearing
euminr mmsurt hal rnGtlemrnt mrelifwoulA be founddupon proof o the bov fide vmrc of the mistake ihe

colloquy fopows

Admiral Harlltt On mp of tha4 Ihe caze would comebeforc a hcaring examineq who would uek proofo Ae bona
fide natwe of Ne mistake

Mr Edwartls So haq in other words i wouldn1just simply be a case of a ahipowner writing out a check m the
Shipper

Admiral Harllee No
Mr EdwaNS 7Tert woWd hsomeNing morinvolvcd than that
Admiral HadlaThe case xrould eppcv befoee the eadng examiner but under a very shortrned pmcedurc which

we call special docket Orocedurc in wpich Ihme would have lo be establishmen otthe faz thahis ie a bona fide
misake
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required the carrier to amend the taziff to correspond to the negotiated
rate The amendment was Sled but here too the effect on the shipment
was negated when USDA decided to change the destination port from

Djibouti to Assab A superseding written agreement changing the

destination to Assab was entered into on October 16 1973 but in all

other respects the new agreemenYs terms conformed to the earlier one

Waterman failed however to file a new tariff reflecting the Assab

change The grain sorghum was delivered to Waterman at Houston on

November 13 1973 An onboazd bill of lading was issued on November

19 1973 the conforming tariff setting forth the rate on which the waiver

would be based was Sled by telegraph April 26 1974 and the application
for waiver was fded April 30 1974 There were no other shipments of the

same or similar commodity during the same period of time at the rate

applicable at the time of the shipment involved in this proceeding
On those facts on the General Issue in SD 461 Ifind that theewas

a bona fide mistake and that the statutory criteria for gianting relief under

section 18b3 have been met There appeazs to be no likelihood of

discrimination Therefore permission is given to Waterman to waive

collection of freight charges at the rate provided for General Cazgo
NOSin its tariff

War Risk Surcharge ssue

As noted earlier in my Initial Decision In Part I deferred action

pending a hearing on waiver ofcollecionof chazges under the War Risk

Surcharge provision of Watermanstariff In that initial decision I

referred to many questions concerning the Waz Risk Surchazge Issue
some ofwhich aze no longer relevant or material in view of the testimonial

and other evidence adduced at the hearing Iwill omit any reference here

to those matters raised in the partial iniial decision which have now

become inconsequential
The application in SD 460 did not specifically seek waiver of collection

of the Waz Risk Surcharge It merely recited that the shipment was

delivered to the carriersterminal on October 17 1973 however see n 7

and n 14 supra showing that deGvery began October 17 1973 and was

completed November 5 1973 that Rule 105zJ contains an Eftective Date

of he RaeRule providing ffiat date of delivery of cargo to loading berth

deteanines the effective daeof the tariff rate and that respondent billed

the charges at the rates set forth in the booking contract but

erroneously added a 10 Waz Risk Surchazge The Waz Risk Surchazge
did not become effective until October 23 1973 Rule 191 of Carriers

FMC 73 and therefore when USDA paid the freight the Waz Risk

Surchazge was correctty deleted USDA paid and Waterntan collected

21197709in freight chazges

Rule 103 rcspondenPe FMCNo 73 original p 31 providn Cargo delivercd to vessePC loading bcnh

alongside oron he whah ahall be ssesud the Rate in eRect at Ne time of euchdGvery

zo FMc
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Given those limited statements in the application it was difficult to

determine whether the parties viewed it as error to assess the War Risk

Surcharge because of the socalled Effective Date of the Rate Rule or

because of the agreement In any event I found that the War Risk

Surcharge Issue must be considered within the purview of the proceeding
in SD 460 although the application did not specifically seek waiver of

collection of that Surcharge However because of the difficulty in

determining what was the error upon which the parties relied and for
other reasons set forth in the paria1 initial decision a determinadon of

the Waz Risk Surcharge Issue was deferred

It is appropriate to note that all parties to the proceeding agree that the

War Risk Surcharge Issue is properly before me in SD 460 With this

understanding the application for waiver may be deemed amended As

amended the application should be read as a request for waiver of

79003906 computed as follows

Applicable rate pursuant to Tariff

4133625 Measurement Tons
at 13900 Cargo NOS
rate 57457387
plus 25 Deviation
Surcharge 14364346
plus 10 War Risk
Surcharge 7182173

Total 79003906

24666424 Weight Tons
at 13900 Cargo NOS
rate 34286329
plus 25 Deviation

Surcharge 8571582
plus 10 War Risk

Surcharge 4285791

Total 47143702

Rating on the basis of ineasurement tons produces the greater revenue

Therefore it is the applicable charge
Freight charges under the agreement amount to 21197706 computed

as follows

24666424 Weight Tons
at 6875 W 16958165
plus 25 Deviation

Surcharge 4239541

Total 21197706

The difference between the charges under the applicable rate and the

charges under the raie sought to be applied the amount for which waiver

is sought in SD 460 is 57806197
Inasmuch as the measurement tons weight tons applicable rate rate

FMC
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sought to be applied and amount paid in SD 461 are the same as those

in SD 460 the amount for which waiver is sought in SD 461 is also
57806197

The applications in both special doekets reveal that on October 3 1973
the same day that Waterman and USDA entered iato their agreemen
Waterman issued telegraphic instructions to its tariff publiahirig agant to

publish sgecial rates Tke message identifiedthe contraet by name

number quantity siae and deatination dates and rate The rate was given
as 687524 plus 25 parcent NSD25 Watermansinatructions containea
no reference to a War Risk Surcharge or to Rule 19026 its tariff rule a

that dme relating to WarIisk Surcharge
It was the next happening in the sequence of vents which caused th

issues in SD 460 to become beclouded and set in motion the need for
hearing to ascertain whether there was a bona fide mistake in connection
with the War Risk Sutharge

The appGcations show that the tariff pubfishing agent made a telegraphic
filing of the corn and sotghum tariffs on Octo68r 10 1973 and followe
this up with a permanont filing of those tariffs as project rates27 on

October 15 1973 The agent complied with the instructions up to a point
Transposing the instructions into tariff form the agent published the rate

as6875W NSD subject to Rules 185 the deviation surcharge rule

and 190
No evidence was produced to show the agentsauthority for adding the

reference to Rule 190 Itcan only becojectured that he acted on his

own in recognition of the facts that after he received his instructions the

Yom Kippur War had erupted on OctoUer 6 1973 and that transportation
to the destination port migttbe affected by the hostilities However the

resolution of the War Risk Sureharge Issue dQes not turn alone on the
ultra vires act of the agent It yet must be determined whether tha

Surcharge would ba applicable even if there had been no reference tc
Rule 190 in the tariffiling

Rule 190 provided for sharply graduated surcharges keyed to specifie
percentage increases in the war risk hull and machinery insuraace rate
above that in effect on Augtist 31 I970 whiCh will be asaessed an
added to and will be in addition to a1t othar rates and charges includin
any other surcharges provided in this Tariff The surcharge was alsc
governed by time and placa factors

On October 17 1973 Rule 190 was in effect and its provisions woull
seem applicable However other things occurred which negated the

applicability of Rule 190

By awcand meeeaya thoasmo dayKaterman wrmckd anumeHcel orror in the 0ret meeeage appiiceble to th

orphum Tho 9nt trensmieeion read 56800inetead oP 56873 ea tha cpcund meeqpanoted the proparraza to ba
NSD maane noteulect to diecount
FtMCNo Yi odpqd p 3Zi

Pryect ratee aeauthadzed by tAe Commlaelon Undl 7anuary l 1978 the applicable rc4ulationa Lor proJec
ratea appeared at 46 CAR 5340NaM 331JepSince January I t978 they appear et 46 CFN 5312e em

5316m
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At the tariff page on which Rule 190 appears there is a notation that on

October 17 1973 Rule 190 which had become effective more than eleven
months before was found to be in violation ofSection s18b2 ofthe

Shipping Act 1916 28 and was rejected for the stated reason that

Increases on less than 30 days notice are not allowed Formal written
notice of the rejection occurred on October 23 1973 when the respondent
was advised by a branch chief of the Office ofTariffs and Intermodalism
ApparenUy respondent was advised orally of the rejection prior to the

branch chiefls letter because on October 17 1973 it sought special
permission29 to file the 10 War Risk Surcharge amendment and upon
issuance of Special Permission NoF1645Iit filed the amendmento

telegraphically on October 23 1973 As pertinent the amendment Rule

19131 provides
Effective October 23 1973 a War Risk Surcharge of 10 will apply on all rates and

charges including all other charges applicable on all traffic moving to or via the Red

Sea Gulf of Suez Gulf of Aqaba and other ports within the scope of this Tariff

The foregoing are the factors which set the stage for the hearing
At the hearing it was established that it was the mutual intention and

understanding ofWaterman and USDA that no other surcharge including
Waz Risk in Watermanstariff except the deviation surcharge which was

explicitly made to apply would be applicable to the shipments in SD

460 and 461 The evidence shows not only that it was the custom and

practice between those parties that rate negotiations which ended in

booking contracts often resuited in all inclusive rates meaning that

every element of the charges except those expressed as special
additional teims would be included in the carriersbase or flat rat

but also that Waterman generally melded potentiat surcharges such as

Waz Risk in the base rate it offered during negotiations with USDA and
in particular included the potential for War Risk Surcharge here

These are some of the pertinent facts

Testimony concerning the customs and practices of USDA and

Waterman in booking cargoes and with respect to the facts of the two

bookings in the SD proceedings were given by individuals who had

considerable experience in booking cargoes for USDA and Waterman

USDAswitnesses were John Hudgins who had 19 years experience in

the Ocean Transportation Division OTD Foreign Agricultural Service of

USDA Thomas Rinn who had eight years experience with OTD the last

three years as the Chief of Cargo Operations Branch of OTD and

36 46 USCBIbH2
9Applicaions for special permission to pernvt increases in rares or issuance of new or initial rates on less Ihan

staturory nofice were authorized and governed by specified provisions of General Order 13 46 CFR 5368Cf fn 5

supra
0Despite Ihe rcquirements of46 CFR 5366dJuand the rejation leteq respondent did not place amtation on its

War RiskSureharge amendmen fiied pursuant to special permission that it was issued in lieu of the rejected rule By

acorrection to Rule 90 filed December 28 1973 it did note that ihere was arejection of Rule 190 on October 17

1973
FMCNo 73 lst rev p3A
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Leonard McCray who has been a Traffic Management Specialist with
OTD since 1967

Robert Leyh an emplayee of Waterman since 1968 and Watermans

Washington Office manager since January 1974 also testified

The two shipments were made under Title II Public Law 480 83d

CQngress which was enacted in 1954 Under that statute the Unite
States makes agricultural commodities available to naedy people through
out the world The responsibility ofUSDA under this statute is to provide
agricultural commodides and ocean transportation OTDsresponsib7ity
is to obtain cargo space on ocean carriers to move this cargo OT
normally makes around2000 to2SOQ bookings a year although in Fiscal
1973 a slack year there were about 1200 to 1300 bookings Yet abou
2 million tons of cargoes were shipped in 1973 Ocean transportation coste

range from 57000000 as in Fiscal 1973 to 120000000 a year Excep
for the DeparUnent of Defense USDA is usually the largest shipper o

cargo from the United States
i USDA has had a considerable number of bookings with Waterman a

shown for example by exhibits attached to Hudgins affidavit Ex 1
evidencing 53 bookings in one year to the area near Djibouti and Assab

Generally the Minneapolis ASCS Commodity Office ofUSDA noU6ee
OTD as to the type quantity loading port and destination ofcargoes

Upon receipt of this information OTD telephonically solicits bids from
carriers which operate trade routes to the port ofdestination The carriere
are usually required to submit their offers within 24 hours After all th
offers are received they are reviewed by the employee handling th
booking with Rinn and adeterminatian is then made as to which bid tc

j accept or whether to continue further neotiation Rinn had complet
1 authority to make bookings up to1000000

OTD uses awork sheet calledacall sheet in which the record ofth
telephonic negotiations are recorded The call sheet shows the offer oi

replies made by the carriers the counteroffers made by USDA and th

i
final fixed rate It also indicates the individuals participating the date
involved and other data The callsheet clearly indicates whether the raU
fixed was a conference rate or an individual carriers tariff rate which waQ

negotiated and whether an amended rate was required to be 81ed by th
carrier

On occasions when Leyh was telephonically advised of a cargc
availability by USDA he would contact WatermansNew York office tc
consult with them as to the rate Waterman would offr

After a booking is fixed by telephone USDA prepares a bookink
confirmation showing the exact terms agreed to by the parties and th

booking confirmation is sent to the carrier The carrier must sign an1
returntie form to U5DA before USDA will pay freight charges If ther
were any terms on the cargo booking confumation form in variance wit
his understanding of the agreed terms Leyh would contact USDA ir
order to make the appropriate changes

20 FMC
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There are two types of offers submitted by carriers One type is the
conference rate which is offered by a conference carrier and the other

type is the rate offered by an individual carrier with its own tariff USDA

usually would accept the conference raewihout negotiating furher with

the carrier However in cases where there were lazge quanti6es involved

and Rinn believed that USDA was entitled to a better rate he would ask
the conference camer to have the iate changed But it is recognized ffia
it is cumbersome and timeconsuming to change a conference rate

because a telephone poll of all the conference carriers has to be taken
Because speed is essential in booking USDAscargoes changes in the
conference rae are not usually requested in booking cargoes USDA
however continues to review conference rates and will request a

conference to make rate changes if it believes that a rate is not reasonable
With respect to the offers made by carriers wihindividual taziffs

USDA usually negotiates with the carrier to obtain the best possible raYe

The rates negotiated by USDA are expressed in many ways depending on

how the cazrier makes its offer and how USDA counters the offers
USDA does not know why carrier offers sometimes include a surcharge
in the base rate and sometimes have the surchazges broken out because
the reasons For the practice aze personal to the carrier No one in USDA
can tell what the monetary breakdown of the component parts of the

negotiated base rate is since only the carrier knows
One type of negotiated rate is the all inclusive rate which is

expressed in a dollaz amount only It is shown on the USDA cazgo

booking confirmation form with a dollar amount in the block entitled
ocean freight rate and wihthe words all inclusive shown in the
block entided special addilional terms and comments An all inclusive
rate is a rate where every element of the chazges made by the carrier is
included in a flat rate and he flat rate would include all the raes and

suichazges which the carrier has on File
Theie are variations of the all inclusive rate In some cases the base

rate will be inclusive of cectain charges but will not include one or more

other charges In that case chazges such as diversion charges currency
devaluation charge or other surchazges would be noted in the special
additional tenns and comments section of the cazgo booking form

There has been a custom conduct and practice in the trade that when
a carrier with an individual tariff rate offers a base rate plus surchazge
USDA and the carrier understand hat to mean that the cazrier intends
the base rate to include all other chazges that the carrier has on file

The type of rate agreed to by the parties is shown on the cazgo booking
confirmation form If the rate agreed to by the parties is a conference

rate the block on the booking fonn after the words conference rate is
checked H the rate is an individual carrierstariff rate the bbck after the
words carrier tarifl is checked Sometimes when a rate is negotiated
with a carrier publishing an individual tariff the block after the words

negotiated is also checked The words oamend aze also typed in
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long ton base rate agreed to by Waterman included all other charges
except the deviation surcharge

Although Rinn and McCray never had any discussion with Leyh during
the negotiations as to whether the base rate included all other surcharges
except the 25 percent deviation surcharge they had concluded on the
basis of the long practice oftheiroce and the course of dealing with all
carriers that when a rate was offered without mentioning other charges
which the carrier had on file such other charges were included in the
base rate Although there could be a discussion with the carrier as to

whether a base rate included surcharges when the cargo was a small

quantity when the cargo was large as in this case Rinn expected to get
a base rate with surcharges included because he expected the camer to

make some concessions on the rate

McCray and Rinn could not recollect whether they knew that Water
man had a War Risk Surcharge in effect at the time of the negotiations of
the two shipments involved Since Rinn was in charge ofall the bookings
made by OTD which numbered into the thousands and covered
worldwide ports with many different charges applicable on any shipment
he could not remember what he considered at that time It was impossible
for Hudgins to recapture all the multitudes of factors that went into the

knowledge ofwhat the rates were then However OTD knew what the

arriersoffer really was because OTD ke aptodate tariffs and could

check on it and could tell all the elements a carrierstariff at anytime
Leyh testified that he had considered the possibility of war breaking

out in the Red Sea area when he booked the cargoes with USDA and

iherefore had included the War Risk Surcharge in the base rate which he

offered and that the War Risk Surcharge was included in the final fixed

rate of6875per long ton He also testified that Watermanspolicy is to

overall costs in fixing its negotiated rate including all anticipated costs

for a particular movement including those which might activate a War

Risk Surcharge
In response to Hearing Counselsquestion as to how Leyh would

ndicate in Watermanstariff that a rate included no surcharge Leyh
replied that he would have to have all the surcharges covered in some

fashion in his rate When asked about a rate in the tariff which stated that

it was not subject to Rule 191 Waz Risk Surcharge Leyh replied that it

ieant that Rule 191 was taken into account when the rate was negotiated
and that Rule 191 was not to be appGed separately in addition to the rate

Other transportation documents submitted as exhibits confirm the oral

iestimony of the witnesses and show that it was the practice between

Waterman and USDA to include all surcharges in the base rate unless

separately and explicifly broken out

DISCUSSION AND CONCLUSIONS

The threshhold question on the War Risk Surcharge issue is whether

ihere was abona fide mistake on the part ofWatermanstariff publishing
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package which USDA agreed to There are other factors to support the

findings based on custom and usage Had Waterman intended to charge
separately for War Risk there was ample time for it to take action to do
so during the period after entering into the contract and after hostilities
commenced and before deliveries under the contracts were made During
that time period Waterman could have instructed its agent to publish an

amendment to the project rates making them subject to Rule 191

However Watermanssubsequent filing of the conforming tariff is

consistent with its intention not to assess a separate War Risk Surcharge
on those shipments In the conforming tariff it was specified that the
base rate and deviation surcharge are not subject to Rule 191

There is settled precedent for allowing carriers to include surcharges of

general applicability in flat rates for government shippers in foreign
commerce under a contractual arrangement upon proof that when the
contract was made it was reasonably foreseen that the event which might
trigger the surcharge was likely to arise during the contract period Gulf

South American Steamship Co Inc v United States 500 F2d 549
553554 Ct Cl 1974 SeaLandService Inc v United States 497 F2d
928 Ct Cl 1974 It would appear that under those circumstances even

if the suicharge is imposed generally on other shippers there would be no

violation of the Shipping Act See NonAssessment of Fuel Surcharges or

MSC SRR 526 1973 modifying 15FMC 92 1972
Therefore Iconclude that the inclusion ofRule 190 in the tariff was the

result of bona fide mistake and that Rule 191 has no application to the

shipments in SD 460 and 461 Ifurther conclude that waiver of the War
Risk Surcharge will not result in discrimination against other shippers

ORDER

Waterman is granted permission to waive collection of57806197 in

Special Docket No 460

Waterman is granted permission to waive collection of57806197 in

Special Docket No 461

Waterman shall publish the following notice in its tariff

Noice is hereby given as required by the decision of the Federal Maritime
Cominission in Special Docket Nos 460 and 461 that effective October 10 1973 and

continuing through April 25 1974 inclusive he Project Rates for the account of US

Department of Agriculture on Corn in bags from Galveston Texas to Assab Ethiopia
pursuant to Conract No 8596B and on Sorghum in bags from Houston Texas to

Assab Ethiopia pursuant to Contract No 8596A for purposes of refunds or waiver oF

freight charges is 6875W per ton of 2240 pounds plus 25 Capetown Deviation

Surcharge Rule 185 such rate subject to all other applicable rules regulations terms

and conditions of the said rate and this tariff except other surcharges including War
Risk Surcharge Rules 190 or 191

Waiver of the charges shall be effectuated within 30 days of service of

notice by the Commission authorizing such waiver and Waterman shall

FMC
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within five days thereafter notify the Commission of thB date and manner

ofeffectuation of the waiver

S SBYMOUR GLANZBR
AdminisErative LaW Judge

WA9FIINTONDC
February 28 1978

i
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FEDERAL MARITIME COMMISSION

SPECIAL DoCKET No 535

FARR Co

v

SEATRAIN LINES

ORDER ON RECONSIDERATION

May 5 1978

This proceeding was initiated by application filed by Seatrain Lines for

pennission to waive collection ofa portion of the freight charges assessed

on a shipment of mechanical air cleaners carried from Los Angeles
California to Antwerp Belgium under bill of lading dated March 28

1977

Freight charges were assessed at 43 00 per cubic meter the rate

quoted to the shipper Farr Co Farr by Seatrain Line s Seatrain rating
clerk which rate was contained in the Eastbound Pacific European
Container Freight Tariff PEC tariff published under Agreement No

10052 1 Seatrain s clerk however failed to mention that the rate would

not become effective as to Seatrain until April 1 1977 so that the

shipment which moved under bill of lading dated March 28 1977 was

subject to Seatrain s landbridge tariff which at the time of shipment
provided a rate of 83 25 per cubic meter

A freight bill based on the 43 00 rate was submitted to the shipper
upon delivery of the cargo at Los Angeles The Adherence Group Inc

TAG an independent inspection entity later corrected the bill by
computing the charges on the basis of the 83 25 rate Seatrain acknowl

edging the error ofits rating clerk asked for permission to waive collection

of the additional freight charges resulting from the assessment of the

higher rate

Administrative Law Judge Norman D Kline denied the application
After a discussion of the legislative history of P L 90 298 which

amended section 18b 3 of the Shipping Act 1916 to give the Commis

sion authority to permit waivers or refunds the Presiding Officer

I Thetariffwas flied under Rate Agreement No 10052 between the Pacific Coast European Conference and certain

independent lines Seatrain an independent became a party to the agreement effective April I 1977
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concluded that misquotation of the applicable tariff was not the type of
mistake from which P L 90298 was intended to afford relief

No exceptions were filed within the time provided in Rule 227 and the
Commission on January 17 1978 determined to adopt the Initial Decision

Complainant Farr has now by letter requested the Presiding Officer to

reconsider his denial of the application This request has been referred to

the Commission which by Notice served January 28 1978 advised the

parties that Complainant s letter will be treated as a petition for

reconsideration of the Commission s Adoption of the Initial Decision

In its letter Farr states that approximately 10 months prior to the

shipment involvcrd here in order to remain competitive in the European
markets it decided to avoid the high cost of transportation from Los

Angeles by shipping its products from a plant in nlinois In February of
1977 Seatrain and some other lines suggested that Farr apply to the
Pacific Coast European Conference PCEC for rates comparable to the

rates from illinois The Conference agreed and filed the 43 00 rate which
except as to Seattain became effective on March 28 1977 At that time
Farr was preparing a shipment to Spain and insists that it discussed the
matter specifically with Seatrain s clerk Only after the consignee received
the revised bill from TAG did Farr learn that Seatrain had not fil d the

lower rate in its tariff and had not joined PCEC untn Apru 1 1977
In its reply to the request for reconsideration Seatrain contends that it

intended to filed the 43 00 rate to be effective on March 28 1977 but
due to an administrative error failed to do so Seatrain acknowledges that

its clerk referred to the joint tariff in qUQting a rate of 43 00 but maintains
that Seatrain s tariff should also have contained the Same rate effective
March 28th and further argues that Should theappliclI tion be denied
Farr would not be cluuged the rate bothSeatrain and Farrintended to be

appliedto the March 28 1977 shipment
Farr s letter discloses no new fact which wOuldcifor 11 reversal of

the Initial Decision
What clearly emerges from the foregoing isthat the Conference and the

member lines to the rate agreement in order to induce Farr to resume

shipping from Los Angeles pgreedto and did file the 43 00 rate effective
March 28 1977 This rate was explicitiy not made applicable to Seatrain
as to which the rate was to become effective three days mter on Apru 1
1977 In its application Seattain admits that

On or about March 22 977 Ms Ruth Odian called Seatrain to book a container of air
cleaners mechanical to Spain and at the same time inquired about the present rate She
was quoted 43 00 per cubic meter per tiiriffFMCNo pa e 296 item 719 260 exhibit

1 Our rate person apparently referred to the effective date at the top of the page
March 28 without referringc to the small print at the bottom April

Farr Co in all good faith booked and shipped this container on the basis of what
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Seatrain told her We in turn again in all good faith mis quoted and mis billed the

shipment

Thus while there is no doubt that Seatrain intended to charge the

43 00 rate there is no allegation that the March 28th fIling specifically
postponing the effective date of the tariff as to Seatrain was fIled in

error or that Seatrain intended but failed to fIle the 43 00 rate in its

own tariff Rather as Seatrain admits in its reply to the petition for

reconsideration

because Seatrain was to enter into a joint tariffwith PCEC and certain independellt
lines on April 1 1977 the formal act of physically reducing the mtes shown in Seatrain s

independent tariff with an effective date of March 28 1977 was never accomplished
Emphasis added

Itappears therefore that Seatrain in fact relied on the Conference s tariff
and never intended to file the rate in its own tariff

Section 18 b 3 provides in part
That the Fedeml Maritime Commission may in its discretion and for good cause

shown permit a common carrier by water in foreign commerce or conference of such

carriers to refund a portion of freight charges collected from a shipper or waive the

collection of a portion of the charges from a shipper where it appears tllat there is an

error in a tariff of a clerical or administrative nature or an error due to inadvertence in

failing to file a new tariff and that such refund or waiver will not result in discrimination

among shippers Emphasis added 46 V S C 817b 3

This provision makes clear as the Presiding Officer noted that the error

must be in the tariff on fIle at the time of shipment which because of that

error does not reflect the intended rate A misreading of the tariff is not

the type ofmistake contemplated in P L90298 and cannot therefore

be abasis for granting a waiver

Although the shipper was induced by the promise of a lower rate to

resume shipping from its Los Angeles facilities and because of the

carrier s misrepresentation has to pay higher charges than anticipated
the fact remains that unless there is an error of the type contemplated in

section 18b 3 which makes the tariff inapplicable the rate in effect at

the time of shipment is the only rate the carrier can charge and the

shipper must pay Ludwig Mueller Co Inc v Peratta Shipping
Corporation 8 F M C 361 1965

Accordingly for reasons stated above the Commission s adoption of

the Initial Decision is hereby affmned
It is so ordered
By the Commission

SEAL S FRANCIS C HURNEY

Secretary
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SPECIAL DoCKET No 571

FIRESTONE INTERNATIONAL

v

UNITED STATES LINES INC

j

NOTICE OF ADOPfION OF INITIAL DECISION AND
ORDER PERMITTING REFUND OF CHARGES

May 3 1978

No exceptions having been taken to the initial decision in this
proceeding and the Commission having determined not to review same

notice is hereby given thaNhe initial decision became the decision of the
ComInission on May 3 1978

IT IS ORDERED That applicant is authorized to refund 822 69 ofthe

charges previously assessed Firestone Intemational
IT IS FURTHER ORDERED That applicant shall publish promptly in

its appropriate tariff the following notice
Notice is hereby lllven as required by the decision in Special Docket No 571 that

effecthte December 23 1977 for purposes of refund or waiver oftreigbt cbargeson
sblpments wblclbmay have been shipped durlnll the period from Decemler 23 1977
tbroujb February IS 19781be rate on Fabric Tire Cord is 110 00 W subject to all
applicable ruleB regulations terms and conditions of said rate and tbis tariff

IT IS FURTHER ORDERED That refund of the charges will be
effectuated within 30 days of service of this notice and applicant shall
within five lays thereafter notify the ComInission of the date and manner
ofeffectuating the refund

By the Commission

1

SEAL S FRANCIS C HURNEY
Secretary
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SPECIAL DoCKET No 571

FIRESTONE INTERNATIONAL

v

UNITED STATES LiNES INC

Adopted May 3 1978

Application for permission to refund portion of freight charges granted

INITIAL DECISION 1 OF WILLIAM BEASLEY HARRIS
ADMINISTRATIVE LAW JUDGE

Pursuant to Rule 92 a of the Commission s Rules ofPractice and
Procedure 46 CFR 502 92 a and section 18 b 3 of the Shipping Act
1916 respondent United States Lines Inc USL ofcarrier has fIled a

timely within 180 days of January 19 1978 the date of the involved

shipments application for permission to refund for the benefit of and with
the concurrence of complainant Firestone International Firestone or

shipper the sum of 822 63 of aggregate ocean freight charges of

11 000 00 paid by the shipper and actually collected by USL on

February 1 1978 The shipment of Fabric Tire Cord in 5 40 foot
containers weighing 185 043 lbs on the carrier s vessel American Liberty
under Bill ofLading No 7001 dated January 19 1978 from Savannah

Georgia to Puerto Limon via Balboa consigned to San Jose Costa Rico

C A was rated under USL s Tariff FMC 85 Section 2 Item 2140 The

freight charges were collected on the basis of 200 000 lbs at 110 00 2000

lbs 200 000 lbs 2000 lbs 100 x 110 00 11 000 00 The rate

applicable at the time of shipment was 110 00 per 2000 lbs minimum

4000 lbs per TL trailer load The rate sought to be applied is 110 00

per 2000 lbs with no minimum as per Tariff FMC 85 Page 227A effective

February 16 1978

The application for permission to refund states facts in support thereof

the contents ofa letter to this Commission from USL dated February 23

1978 reading as follows

I This decision became the decision ofthe Commission May 3 1978

20 F M C 667
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On December 23 1977 a temporary telex fllinll to Item 2140 Tire Cord Fabric on pqe

l27A reducing rate to 110 00 per 2000 Ibs and erroneously stipulated a minimum

requirement of 20 weillht tons per trailer load effective December 23 1977

This new rate was flied for firm of Firestone International at the request of our

MlIrketing and Sales Traffic Department by a memorandum dated December 15th from

Mr A J Walkin to Mr R A Wolf Pricing Director United States Lines Eastern

Division The memorandum did not specify any TL minimum also be filed The previous
rate was 97 00 Mminimum 30 measurement tons per trailer

Realizing the 110 00 weiaht rate milIht be construed by the FMC to be an increase

the writer did discuss intended filinll with Mr Walkin determininll from him that

shipper s averqe trailer loadability was 40000 pounds 20 tons and cubic ratio over 40

cubic feet to the short ton of 2000 pounds whereby fl1inlI of hiaher weight rate would

result in a reduction of challles

After above office conversation with Mr Walkin I unintentionally inserted 20 ton

minimum reqlrement when prepariDll written telex form for transmission to Commission

Error went unnoticed until February 15th when we filed correction deleting minimum

effective February 16 1978 Unfortunately prior to this Firestone had several

shipments including a few containers that did not meet minimum weight
We feel under the circumstances that shipper is beinll unjustly penalized due to a

clerical oversight in interoffice depalment communications and appeal to Commission

for permission to delete minimum e Hve with the initial filing date of December 23

1977

The Commissions sic consillerlllloll of this petition for relief will be greatly

appreciated in order that we may relmbprse Firestone International for payments made

on short weight container shipmellI

Upon consideration of the above and the clocuments presented herein
it is noted the application lists that under Tariff FMC 8S Page 227A
effective February 16 1978 the aggregate freight charges sought to be

applied total 10 177 37 The rate ja correcteddeleting aminimum leaving
the rate at 1102000 Ibs The shi mont weighed 185 043 lba 185 0431bs
divided by 2000 lbs equals 92 521Stons 110 x 92 521S10 177 9660
or 10 177 97 110 x 92521 10 177 31 and 110 x 92 52 10 177 20
The application arrived at a figure of 10177 37 and the nearest fiaureto
that is obtained in the use of3 decimal places and a rate of 10 177 31 to

be applied The latter amount subtracted from the 11 000 00 actually paid
leaves 822 69 tobe refunded

With the correction in the amounts as shown above and consideration
of the record herein the Presiding Administrative Law Judie deems the

application for permission to refund aportion of ocean freight charaes to

comport with Rule 92 a of the Commission s Rules of Practice and
Procedure and section 18b 3 of the Shipping Act referred to above
and that the error is one within their contemplation

Therefore it is found and concluded
1 There was an error of a clerial or administrative nature corrected

before this application was tiled which resulted in having an ocean freight
overcharge

2 The permission to refund requested will not result in discrimination
as between shippers
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3 The application having been timely filed and having shown

acceptable cause should be granted with the corrections in arithmetic
referred to herein

Wherefore it is
Ordered
The application of the carrier be and hereby is granted to refund

822 69 collected by it in overcharges to the shipper

8 WILLIAM BEASLEY HARRIS
April 5 1978
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SPECIAL DoCKET No 554

HERMANN LUDWIG INC

v

WATERMAN STEAMSHIP CORPORATION

F M Sevekow for Respondent Waterman Steamship Corporation

REPORT

May 8 1978

By THE COMMISSION Richard J Daschbach Chairman Thomas F

Moakley Vice Chairman Karl E Bakke James V Day and Leslie

Kanuk Commissioners

This proceeding is before the Commission on exceptions from the
Administrative Law Judge s denial ofpermission to waive a portion of
the freight charges assessed on two shipments ofmachinery and equip
ment materials for cycle power plants in Busan and Inchon Korea

The application for a waiver flied by Respondent Waterman Steamship
Corporation Waterman pursuant to section 18b 3 of the Shipping Act
1916 the Act and Rule 92 a ofthe Commission s Rules of Practice and
Procedure 46 C F R S02 92 a was received by the Commission on

November 1 1977 While bill oflading No 2 covering the carriage from

Philadelphia to Inchon is dated April 28 1977 and bill of lading No 12
covering the carriage from Philadelphia to Busan is dated April 29 1977

the application refers to May 6 1977 the date the cargo was put aboard
vessel as the date of shipment

It is alleged that at the request of the shipper the Far East Conference
Conference ofwhich Respondent is a member had approved the f1ling
of special project rates for the two shipments but that Respondent s

representative at the Conference meeting inadvertently failed to request
that the new rate be f1ed on the same day the action was taken so as to

make it applicable to the two shipments
The Presiding Officer found that in view of the dates shown on the bills

of lading that is April 28 and April 29 1977 the application received by
the Commission on November 1 1977 had not been filed within the one
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hundred and eighty days from the date of shipment as required in section

18b 3 of the Act He also detennined that merely applying to the Far
East Conference for a project rate did not change the tariff on file or give
the carrier any authority to charge less than provided in such tariff On

the basis of these findings the Presiding Officer denied the waiver

request
Relying on the Commission s decision in Ghiselli Bros v Micronesia

Interocean Line Inc 13 F M C 179 1 9 Waterman excepted to the

Presiding Officer s determination that the application was fIled too late

Waterman maintains that the dates appearing on the bills of lading
attached to the application were the dates ofdelivery of the cargo to the

carrier whereas the date of shipment as settled in Ghiselli Bros was

May 6 1977 the date the goods were loaded aboard vessel as shown by
the on board bills of lading Waterman points out that when computed
from that later date the application received by the Commission on

November I 1977 was filed within the one hundred and eighty days
provided in section 18 b 3

With respect to the merits of the application Waterman contends that

the failure of its representative at the Conference meeting to ask for a

telegraphic filing of the rate approved by the Conference so as to make it

applicable to the two shipments was an administrative error whiCh
resulted in the inadvertent failure to file an intended rate one of the

grounds for the issuance ofawaiver contemplated in section 18b 3

Section 18 b 3 of the Act provides in part
That the Federal Maritime Commission may in its discretion and for good cause

shown permit a common carrier by water in foreign commerce or conference of such
carriers to refund a portion of freight charges collected from a shipper or waive the
collection of a portion of the charges from a shipper where it appears that there is an

error in a tariff of a clerical or administrative nature or an errordue to inadvertence in

failing to file a new tariff and that such refund or waiver will not result in discrimination

among shippers And providedfurther That application for refund or waiver must

be filed with the Commission within one hundred and eighty days from the date of
shipment 46 U S C 817 b 3 Emphasis added

Whether the application here was filed within the one hundred and

eighty days depends on what date is accepted as the date of shipment
In Ghiselli Bros supra the Presiding Officer in determining the date

of shipment considered both the date ofdelivery of the merchandise to

the carrier and the date of the on board bill of lading and giving the

parties the benefit of these alternate dates computed the statutory
period from the date of the on board bill of lading I While it reversed the

Initial Decision on other grounds the Commission without comment

relied on the date of the on board bill of lading to arrive at the conclusion
that the application had been fIled timely

In our opinion on the basis of established precedent either the date of
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the delivery of the cargo to the carrier or the date of the on board bill of

lading may properly serve as the start up date for computing the 18days
statutory period of limitation While section 18b 3 specifies the require
ments which must be met before relief can be granted neither the

Shipping Act nor the legislative history of P L 90298 2 which added the

refund and waiver provisions to section 18b 3 contains a defmition or

gives any explanation ofwhat Congress meant by date of shipment
Keeping in mind that PL90298 is a remedial statute aimed at affording
shippers relief from the consequences of certain errors inadvertently
committed by carriers or conferences of carriers in the filing oftariffs or

in the failure to do so we believe that a construction which would

unnecessarily limit the meaning ofthat term to the date of delivery of the

cargo to a carrier not necessarily an ocean carrier would defeat the
legislative intent without serving any regulatory purpose Oakland Motor

Car Co v Great Lakes Transit Corp 1 U S S B B 309 311 1934 3

One of the two shipments involved in this proceeding was delivered on

April 28 1977 and the other on April 29 1977 The on board bills of

lading are allegedly dated May 6 1977 Respondent did not ftle a copy of
those bills but maintains that the goods were put aboard vessel on that
date as shown by a certificate of inspection performedIt the pier on May
6 1977 Should the date of the on board bill of lading be recognized as

the date of shipment the application received by the Commission on

November 1 1977 was tiled 175 days after that date that is within the
statutory limit set in section 18b 3 of the Act

In addition to rmding that the application had been filed too late the
Administrative Law Judge denied it on the merits on the sround that the

inserted error was not witmnthe contemplation oHhe applicable
stAtute The record however contains copies of correspondence between
Bermann Ludwig Inc and the Conference relating to the ftlingof the
proposed special rates and althoUBh Exhibit 2 purportedly acopy ofthe
minutes of the Conference meeting is onlY a recommendation of the
Conference Rate Committee to the full Conference we take official notice
that minutes of the meeting of the Par East Conferenccheld on May 4

1971 and1i1edwith the Commission show that the Conference had agreed
to the filing of the rates request d by Complainant The failure of

Respondent s representativIHitthe Conference meeting to request a

telegraphic ftling of the rates to make them applicable to Complainant s

shipments resulted in the Conference s inadvertentfailure toftle a rate
it had approved and intended to file an error clearly within the ambit of
section 18b 3 of the Act

Therefore all other statuwry requirements having been met 4 the Initial

2 liouae Report o 920 9OthConll lat Sen NQvoQlbor 14 1967 to accomptUlY H R 73 i Senate Report No

1078 90th
Cona

2nd SO April 1978 10 accompany H R 9473
3 Such construc tlon of the mcUlinl of the term dato ofshtpment under s tion 18 b 3 would in no manner

affect the rilMs and liabilities of theparties otherWise aristnl upon delivery of thocaraoto the camero
Before the IlUna of the application the Conference on May 11 1977 filed anew tariil settinl forth the speoial

project rates Respondent seeks to apply
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Decision denying the waiver is vacated Respondent is granted permission
towaive collection of an aggregate of 23 37249 of the charges whith
would have been payable on the two shipments S such waiver being
contingent upon Waterman Steamship Corporation s filing within thirty
days from the service of this Report either copies of the two on board
bills of lading or an affidavit attesting to the date the shipments were

placed aboard ship in the absence of which the application shall be

denied
It is so ordered

By the Commission

SEAL S FRANCIS C HURNEY

Secretary

The waiver authorizes the carrier to collett 93 i 12 22 in freight cliargel based upon the project rates it seeks to

apply
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INFORMAL DOCKET No 359 1

DURlTE CORPORATION LTD

v

SEA LAND SERVICE INC

Reparation Awarded

REPORT

May 12 1978

By THE COMMISSION Richard J Daschbach Chairman Thomas F

Moakley Vice Chairman James V Day Commissioner

By complaint fded August 20 1976 Complainant Durite Corporation
Ltd seeks reparation in the amount of 1 762 14 for alleged freight
overcharges by Respondent Sea Land Service Inc Sea Land on a

shipment of Woodworking Machinery carried by Sea Land from

Elizabeth New Jersey to Arecibo Puerto Rico via San Juan Settlement
Officer Waldo R Putnam denied reparation The Commission determined
to review the decision of the Settlement Officer

The shipment moved under bill of lading dated June 20 1974 In

accordance with the description in the bill of lading Sea Land assessed
the rate applicable to Machinery N O S Freight charges in the amount

of 7 869 18 were paid on February 18 1975 by Canadian Foreign
Minerals Limited Hamilton Bermuda a parent ofComplainant Durite

Corporation
The cargo was destined for use in the construction of the wall panel

manufacturing plant As agreed by both parties the shipment qualified
for the carrier s published project rate for Equipment machinery and
materials used in the construction of a wall panel manufacturing plant
This project rate was not applied however because the requisite
presentation to the carrier of a certificate of proprietary use as of or

prior to this kind of shipment was lacking as was the requisite annotation
of this information on the bill of ladina

In support of its claim that the project rate should have been applied
and that reparation is in order Complainant has furnished a copy of the

674 20 F M C



DURITE CORP LTD V SEA LAND 675

certification dated August 10 1976 Complainant also relies upon this

Commission s holding in Cities Service International Inc v Lykes Bros
Steamship Co Inc Docket No 75 52 Adoption of Initial Decision
served April 30 1976

Sea Land denies the overcharge even though as noted above it does
not contest the proprietary nature of the cargo Sea Land does not
consider the decision in Cities Service supra as controlling Sea Land
would distinguish that case on the basis that in Cities Service the missing
proprietary use certification was only incidental to the contention that the
contract rate applied to the shipment of an unlisted subsidiary of the

shipper a signatory to the Merchant s Freighting Agreement That

agreement required that the contract shipper list beforehand the subsidi
aries which were to be covered by the agreement Here according to

Sea Land the special permission issued by the Commission specifically
requires that the bill of lading contain a statement as to the prioprietary
nature ofthe cargo

2 Sea Land argues that because Complainant failed to

comply with the requirements of its tariff a subsequent rendering of such
certificate does not constitute compliance with the tariff provision Sea
Land thus concludes that the Shipping Act s prohibition against the
carrier departing from its tariff and Complainant s failure to insert the

proprietary clause in the bill of lading bars recovery in this proceeding
The Settlement Officer agreed and denied recovery He distinguished

the Cities Service case as involving tariff rules based upon agreements
between the shipper and the carrier whereas here he found that the
Commission in granting special permission set the terms and conditions

upon which the project rate could be f1led including the requirement ofa

proprietary clause in the bill of lading He found that Sea Land had

complied with the Commission s rules in publishing the project rate and
that it had properly applied its tariff

The Settlement Officer did not find controlling the line of cases which
hold that the nature of the goods moved determines the properly
applicable rate Pointing out that there was no dispute here as to what

was actually shipped the Settlement Officer merely concluded that

Complainant had not met the conditions upon which application of the
lower rate was predicated and that failure ofComplainant to comply
with the mandatory provisions of a lawfully applicable tariff provision is

sufficient to require dismissal of the complaint
The distinction drawn by the Settlement Officer and by Sea Land

between Cities Service and this case is inappropriate The Commission

has consistently held with respect to overcharge claims that what actually
was shipped determines the proper rate and has permitted shippers who

had failed to comply with some tariff provision to cure the defect by later

introduced evidence Cities Service followed this policy

I In Cities Service the Commission awarded reparations notwithstanding that the shipper had not complied with

the requirements of the Merchant s Freighting Agreement dual rate contract

2 On this point see our discussion at pageS
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Here the special rate sought to be applied was published under special
permission issued pursuant to Rule 5317 e of the Commission s rules

governing the filing of freight rates and tariffs in the domestic off shore

trade Rule 537 7 e 2 iii requires carriers applying for permission to

publish a special project rate to include in their application among other

a statement that the bill of lading used to move cargo under the project rates will be
claused All materials included in this bill of lading are of a wholly proprietary nature

and may not be resold at destination or otherwise placed in commercial channels for
resale 46 CFR 531 7 e 2 iii

While Sea Land provided the necessary statement in its project rate

application the requirement is directed only to the carrier who publishes
the tariff and not as implied by the Settlement Officer to the shipper
Commission Rule 537 7 e 2iii does not itself impose any obligation on

the shipper That being so there is nothing to distinguish this case from

the long line of cases wherein we held what actually is shipped governs
the rate to be applied

Because the proprietary nature ofthe cargo is clear and undisputed We

find that Respondent collected from Complainant freight charges in excess

of those provided in its tariff for this type of cargo in violation of section
18 b 3 of the Shipping Act 1916 Accordingly the decision of the

Settlement Officer is vacated and Complainant is granted reparation in the
amount of 1 762 14

It is so ordered

SEAL S FRANCIS C HURNEY

Secretary
Commissioner Karl E Bakke dissenting I dissent The issue here is

whether the legal requirements precedent to the shipper s entitlement toa

project rate were complied with They were not It follows that the

Settlement Officer s denial of reparation was correct and should have
been sustained

The Commission majority have I fear allowed themselves to be

mesmerlzedby the gaudy glitter of precedent that has no ascertainable
link either to the facts or to the principle of law involved in this particular
case

We are not dealing as in the precedents relied upon by the majority
with litigation over a contractual relationship between a shipper and a

carrier where a question has arisen as to the weight measure or

description of the goods actually shipped or whether the shipper was an

undisclosed subsidiary of a party to a conference dual rate contract

Rather we are dealing with the question whether the requirements of a

Commission regulationwere complied with
Section 5317 e 2 iiiXb ofthe Commission s regulations governing the

fJIing of tariffs in the domestic offshore trades requires in effect that in

Commissioner Bakke s dissentillJ opinion is attached
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order for a shipment to qualify for a project rate under the carrier s tariff
the bill of lading must be c1aused as follows

All materials included in this bill of lading are of a wholly proprietary nature and may
not be resold at destination or otherwise placed in commercial channels for resale

In accordance with these regulations and the Special Permission granted
the carrier to publish the particular project rate involved in this proceed
ing the carrier s tariff did require that the bilI of lading include the

proprietary and non resale clause in order to qualify for the project rate

It is conceded by the parties that the bill of lading covering the subject
shipment did not contain such aclause

In this connection it is important to bear in mind that absent the

special permission granted by the Commission the carrier could not have

published project rates at all without violating one or more provisions of
the Commission s domestic tariff filing requirements Thus the Commis
sion s regulations concerning publication of and entitlement to project
rates in the carrier s tariff are pro tanto a waiver ofotherwise applicable
standards of Commission tariff filing regulations and as such mustbe

strictly construed
The majority casually wave this undisputed fact aside with the

commercially unrealistic argument that the regulation in question imposes
no obligation on the shipper seeking aproject rate to include the requisite
clause in the bill of lading Iask however who but the shipper or his

agent can assert what is in essence astatement ofcommercial intention

at the time the shipment takes place
Furthermore the requisite clause in the bilI of lading serves an

important regulatory purpose that is at the very core of the shipper s

entitlement to a project rate namely to put the consignee on notice of

the shipper s undertaking that the goods are not to be resold or otherwise

placed in commercial channels for resale As a practical matter neither

the carrier nor the Commission can effectively police this restriction once

the goods are in the hands of the consignee and the bill of lading is
therefore the only tangible evidence of even lip service to the shipper s

implicit obligation as the party best situated to insure that the extrinsic

conditions precedent to project rate entitlement are met and adhered to

Inaddition without insistence that the requisite clause be in the bill of

lading at the time of shipment the Commission has lost even a tenuous

enforcement claim against a shipper under the false classification

provision ofsection 16 First of the Shipping Act 1916 in the event the

proprietary goods are later resold

In light of the foregoing the doctrine adopted by the majority in this

case is puzzling to me to say the least Since the bill of lading was not

properly claused the carrier would have committed a violation of law if

1 1 shall be unlawful for any shipper consignor consignee forwarder broker or other person orany officer

agent oremployee thereof knowingly and wilfuny directly or indirectly by means offalse billing false classification

false weighing false report of weight or by any other unjust or unfair device or means to obtain or attempt to obtain

transportation by water forproperty at less than the rates or charges which would otherwise be applicable
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the shipment had been rated as projeet Calgo And since the only rate

that the carrier could leaally have charged the shipper wuthe non prqject
rate it follows that by authorizing reparation the mlljority is in effect
sanctioning retroactive application of an illegal rate To explain how that

squares with the Commission s own line of cases holding that an il gal
transaction cannot be validated by approval after the fact calls for an

exercise in metaphysics that is I am frank to admit beyond me

J
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j
I

J
I
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I

1

J
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DOCKET No 7355

UNIFORM RULES AND REGULATIONS GoVERNING FREE TIME ON
IMPORT CONTAINERIZED CARGO AT THE PORT OF NEW YORK

PARTIAL ADOPTION OF INITIAL DECISION

May 15 1978

This proceeding was instituted to determine whether the provisions of
General Order 8 46 C F R 526 which establish rules and regulations
governing free time and demurrage on breakbulk import cargo at the Port
ofNew York should be extended to apply to containerized cargoes In
addition the Commission proposed that container detention free time be
set out separately from demurrage free time and begin upon the removal
of the container from the terminal facility

Administrative Law Judge Stanley M Levy has issued an Initial
Decision wherein he concluded that the record in this proceeding fails
to disclose any practice which is unjust and unreasonable and which
therefore would justify and authorize pursuant to section 17 promulga
tion of the proposed rules The Presiding Officer accordingly discontin
ued the proceeding

Exceptions to the Initial Decision have been filed by the New York
Foreign Freight Forwarders and Brokers Association Inc Association
and Commission Hearing Counsel Replies were submitted by Sea Land
Service Inc Sea Land Puerto Rico Maritime Shipping Authority
PRMSA and seven ocean conferences 1

The Association contends that the general rulemaking provisions
expressed in section 43 of the Shipping Act provide the requisite authority
for the Commission to promulgate the proposed demurrage rules notwith
standing the fact that there is no finding of unjust and unreasonable
practice under section 17 In support the Association cites N ew York

Foreign Freight Forwarders and Brokers Association et ai v U S et
ai 337 F 2d 289 cert den 380 U S 910 1964 Pacific Coast European
Conference v FMC 376 F 2d 785 1967 and more recently Docket No

1 Australia Eastern U S A Shipping Conference Continental North Atlantic Westbound Freight Conference
IberianU S North Atlantic Westbound Freight Conference Marseilles North Atlantic U S A Freight Conference

Nqrth Atlantic Westbound Freight Association Scandinavia Baltic U S North Atlantic Westbound Freight Confer
ence and West Coast of Haly Sicilian and Adriatic Ports North Atlantic Range CDnference

20 F M C 679
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7366 Austasia Container Express Possible Violations ofSection 18 bX1
and General Order 13 1977 reversed on other grounds It is noted that
in Austasia Container Express the Commission stated

Since 1961 the Commission s rulemaking authority has sided in Shipping Act Section
43 This authority has been broadly interpreted by the courts and permits the adoption
of substantive rules in furtherance of general Shipping Act objectives without a prior
fmding that a specific Shipping Act violation has occurred MimeD Dec p 15

According to the Association these authorities establish that the
Commission may by rule require carriers and terminals to establish free
time and demurrage practices to prevent potential problems without

making apreliminary finding of a Shipping Act violation Therefore the

Association concludes that because the Presiding Officer erroneously
limited the extent of the Commission s rulemaking authority his conclu
sion that the proceeding should be discontinued should be reversed by
the Commission

The Association requests that the Commission use its authority under
section 43 to establish fair and reasonable practices to assure that
importers have a minimum of five days free time to process their
shipments through the port that carriers not assess demurrage when they
fail to provide undercarriage equipment that free time be extended when
an importer is unable to pick up his merchandise because of carri r

disability that carriers andor terminals should be required to furnish
proper documentation to substantiate demurrage claims and that only
first period demurrage should be charged when the shipment is under
official inspection

While Hearing Counsel does not disagree with the ultimate conclusion
reached in the Initial Decision that the record in the proceeding does not
support the amendments to OenenHOtder8 proposed by the Commission
they except to the Presiding Officer s determination that such amendments
could only be based on a priodindingof a section 17 violation Healing
Counsel urge the Commission to address this and other miscellaneous
issues they believe deserve the further attention ofthe Commission

The Commission is also asked to clarify the scope of Commiuion
General Order 35 46 C P R 5511 i 2 Both Hearing Counsel and the
Association take the position that carriers should be required to extend
free time when the carrier is unable to fulfill its obligation to supply
undercarriage equipment chassis necessary for removal6fthe container
The Presiding Officer found such a rule unnecessary because General
Order 35 already imposed that requirementon carriers Flearing Cout1sel
argue that if the PresIding Officer s interpretation of Oen ra1 Order 35 is
erroneous the Commission Ilhould take this opportunity to rule that free
time applies during the period ofa carrier s refusal or inability to fulfill its
obligations to provide necessary undercarriage equipment

j
1

i
J

I

i

1

OeneralOrder 35 provides in part that Steamship companies rosponsible for house to house movemeotl of
containers are responsible under this part for delay occioned by a lack of sufficiont chassis
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Hearing Counsel also urge the Commission to fmd unlawful the present
practice of certain carriers conditioning the availability of additional free

time for multiple containers on the requirement that such containers be
covered by a single bill of lading Hearing Counsel had contended that
carriers should be required to provide additional free time when more

than eight containers are received by asingle consignee on a single vessel

The Presiding Officer rejected Hearing Counsels argument declaring
instead that multiple container tariff provisions should be left to the
carriers and terminals and promulgated in response to the requirements of

particular commodities and particular trades

Finally Hearing Counsel seeks clarification of certain burden of proof
issues and further urges adoption in an appropriate proceeding of several

proposed amendments to General Order 8 which would apply to

breakbulk cargo
Sea Land PRMSA and the Conferences generally contend that the

issue of the proper legal standard to be applied in promulgating amend

ments to General Order 8 is not relevant in light of the clear fmding on

the record that no rules need be adopted
We have reviewed the record in this proceeding and agree with the

Presiding Officer s conclusion that there has not been demonstrated a

need for the proposed extension of General Order No 8 to containerized

cargoes Our determination is based on the absence of present practices
which require remedial action or a showing that there exists a potential
for future violations of the Shipping Act sufficient to warrant corrective

action at this time For this reason the Presiding Officer s ultimate

conclusion will be affirmed

While we concur in the Presiding Officer s ultimate disposition of this

proceeding we do not agree with all of his reasons therefor The

Commission finds the Presiding Officer s interpretation of the Commis

sion s powers under section 43 of the Act to be unduly restrictive and

erroneous The Commission s section 43 rulemaking authority has been

broadly interpreted by the courts and permits the adoption ofsubstantive

rules in furtherance of general Shipping Act objectives without a prior
finding that a specific Shipping Act violation has occurred Docket 73

66 Austasia Container Express supra and cases cited therein This view

of this agency s rulemaking powers has also been fully supported by the

courts New York Foreign Freight Forwarders and Brokers Association

Inc et al v U S et al supra Pacific Coast European Conference v

F M C supra In Pacific Coast European Conference the court after

noting that section 43 of the Act clothe the Commission with a broad

authority going well beyond what it has possessed before further

explained that

the Commission in rulemaking is not confined to the redress of demonstrated evils

as distinct from the prevention of potential ones 376 F 2 790

This last point appears to have been overlooked by the Presiding Officer

20 F M C
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j
1
i

in reaching his conclusion that only upon a rmding of a violation can the

Commission promulgate a rule under the su stantive provisions of section
17 For while section 17 allows the Commission to prescribe a just and
reasonable regulation to correct one found unlawful that section may
also form the substantive basis for establishing a rule of general
applicability under section 43 Thus section 17 can serve to redress

demonstrative ills and when used with section 43 potential ones as

well We are satisfied however that the record herein does not indicate
a need for the proposed amendments under our general rulemaking
authority

For the most part the remaining points raised by the Association and
Hearing Cpunsel deal with matters properly considered and disposed of
by the Presiding Officer Thus the further amendments sugested by the

Association and Hearing Counsel have already been found to be not

justitild on the present record or are outside the scope ofthis rulemaking
We will however direct the Commission s staff to review the recommen

datlons of Hearing Counsel and the Association listed at Appendix A of
the Presiding Officer s Initial Decision and monitor any activities relating
to these recommendations to determine whether further Commission
action is warranted

In regard to Hearing Counsel s requested clarification of the scope of
Commission General Order No 35 the specific provision under discus
sionapplies only to penalities assessed under the detention rule and the
consignee s obligation to pay demurrage to an independent terminal
operator is not relieved where the carrier has fpiled to provide chassis
necessary for the movement of a house to housecontainer and asa
result free time is exceeded In such a situation and pursuant to the

provisions of the truck detention rule the consignee or his agent could
file apenalty claim against the water carrier responsible for the houseto
house movement

Howeverrwhcrethe watcr carrier publishes fteetime and demurraae
provisions in its own tariff and is also responsible for providing a chassis
for the container the assessment ofdemurrage in a situation where free
time is exceeded due to the lack ofchaisis could reQuItin a practice
violative ofsection 17 While the record is void of any evidenee indicating
sufficient lack of ohassis or undercarriage equipment such as would
warrant the promulgation ofa remedial m1e the philosophy embodied in

existing Oeneral Order 8 shouldserveasa auide totenninal operators
water carriers anditnpQrters exporters with respect to the handling of
containerized cargoes Further we intend to remain responsive to

conditions that may arise in the future which warrant CoI1lmission actilYn
Upon a careful review and consideration of the record in this

proceeding as well as the exceptions and replies ofcounsel we conclude
that except as amended herein the Presiding Officer s findings and
conclusions with respect to the discontinuance of this proceeding are

J

i
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proper and well founded We accordingly adopt his Initial Decision as
our own subject to the discussion above and discontinue the proceeding

It is so Ordered

By the Commission

SEAL S FRANCIS C HURNEY

Secretary

W F M C
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INFORMAL DOCKET No 467 1

J T BAKER CHEMICAL CO

v

BARBER BLUE SEA LINE

NOTICE OF DETERMINATION NOT TO REVIEW

May 12 1978

Notice is hereby given that the Commission on May 12 1978
determined not to review the decision of the Settlement Officer in this

proceeding served May 2 1978

By the Commission

SEAL S FRANCIS C HURNEY

Secretary
1
I

I

I

j
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INFORMAL DOCKET NO 4GGII

J T BAKER CHEMICAL CO

v

BARBER BLUE SEA LINE

Reparation Awarded

DECISION OF MARVIN H WHITTEVEEN SETTLEMENT
OFFICER

J T Baker Chemical Company complainan claims 39328as

reparation from Barber Blue Sea Line respondent for an alleged
overchazge on a shipment that moved from New York New York to
Bangkok Thailand aboazd the SS PHEMIUS under bill of lading number
62 dated February 25 1976 While the complainant does not specifically
allege a violation of the Shipping Act 1916 iis presumed to be Section
18b3 which prohibits the assessment of freight charges in excess of
those lawfully applicable a the time of shipment Complainant submitted
claim to responden on May 25 1977 On October 7 1977 respondent as

a conference member denied the claim citing Rule Number 0of the
Atlantic and GulfSingapore Malaya and Thailand Conference Tariff No
15 FMG13 quoted in part below

Claims for adjustment in freight charges ifbased on alleged errors in weight and
ormeasuremen will no be considered unless presented to the carrier in writing before

shipment involved leaves the custody of the carrier howeveq such requests willnot be
considered if the goods aro covered bySandard WeightMeasuremen Agreement in
which case he weighsormeasuremensas shown in the agreemen shall govem Any
expenses incurred by the party responsible for he ertoq oq if no ertor be found by the
claimant AIoHer claims for odjustment offieight charges must be presented m 7he
carrier in Writing within six 6months after date ofshipmenL

Respondent on June 16 1977 had initially declined complainanYs claim
referring to Item 695 of Atlantic GulfSingapore Malaya and Thailand

BoN partin tuving conscnted to Ihe intormalpvicedurt of Rule 19 of Ne Commissions Aules of Practice and
Roccdure d6 CFR 502301304 this decision will be final uNess the Commission Netsto mview it wihin IS Aays
@om he dam of urvitt thereot Note Demrmition not ro rcview May 13 198

The complaint was fi1W wilh hie Commission within the hme limi spccified under Seaion 22 Shipping Ac
1916 It has ben wep utabGshed by Ihe Commission hat carrieresoalledsixmonth rvle cannol act m bar
recoryotanothewiseIctlmam overcharge claim in such tases
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Freight chazges were assessed at a rate of25125per 2000 pounds for a

total of12832651075 tonsx25125 Charges should have been

assessed at a rate of 17425 per2000 pounds for a total of 88998
51075 tons x 17425

Section 18b3 of the Shipping Act 1916 prohibits the assessment of

freight charges in excess of those lawfully applicable at the time of the

shipment The involved commodity was improperly rated by the carrier

and the complainant wasovercharged in the amount of39328
Therefore it is ordered that respondent Barber Blue Sea Line be

required to refund to the complainant J T Baker Chemical Co the

amount ofovercharge in the sum of39328

S MARVIN H WITTEVEEN
Settlement Officer

F M C
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does not now apply to containerized cargo z The Federal Maritime

Commission instituted this proceeding to determine whether the provi
sions of General Order 8 should also be made applicable to containerized

cargo
The Commission on August 28 1973 proposed a rule3 whereby free

ime on import containers at the Port of New York would be five days
exclusive ofSaturdays Sundays and legal holidays computed from the

start of business on the first day after complete discharge of the vessel
and that this minimum free time of five days would apply on all cargo

except that which was ofaspecial nature so as to require earlier removal

The Commission proposed further that free time on cargo in temperature
controlled or insulated trailerscontainers reefer containers and bulk

liquid tank containers would not be less than two days Saturdays
Sundays and holidays excluded The proposed rule would also apply the
strike provisions of General Order 8 to containerized cargo Finally the

Commission proposed that container detention free time should be set out

distinctly from demurrage free time and should begin upon the removal of

the container from the terminai facility
On March 13 1974 by Supplemental Notice of Proposed Rulemaking

the Commission determined in light ofcomments requests and recom

mendations submitted pursuant to the August 28 1973 Notice ofProposed
Rulemaking that the complex nature of the containerization issue

warranted a full evidentiary hearing In addition the Commission directed

that evidence be received on the subject ofcontainer detention free time

Hearings were held before me in New York City from May 10 through
May 12 1977 The transcript consists of 438 pages and eleven exhibits

were admitted into evidence

Upon conclusion of the hearing briefs in support of amendments to

General Order 85 were submitted by the New York Foreign Freight
Forwarders and Brokers Association Inc hereinafter Association and

by Hearing CounciL e Briefs opposing amending General Order 8 were

submitted by the Puerto Rico Maritime Shipping Authority hereinafter
PRMSA the New York Terminal Conference SeaLand Service Inc
as well as one on behalf of seven ocean conferences whose memebers

discharge containerized cargo at the Por ofNew York

The Port Authority of New York and New Jersey filed a brief limited

to contesting a statement in Hearing CounselsBrief page 3 that There

is more congestion at the Port ofNew York than at other ports

In The Matfer of Free Time and Demurrage Prpclices on Inbound Cargo aNew York Harbor I I FMC 238

p96nFree Time and Demurrage Charges at New York 3 FMC 89 1948
38 FederalRegisrer 23540

Proceedings in this Docket were suspended Por a considerable length of ime pending completion of an

environmental assessment

Not necessarily as originally proposed by the Commission

These parties also filed Reply Briefs November 8 1977

20FMC
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ISSUES

Some import cargo at the Port of New York is presently subject to a

free time and demurrage rule 46 CFR 526 The primary issue in this

proceeding is whether the scope of that rule should be broadened to

include containerized cargo Subsidiary to that is if so whether the rule

should encompass container detention timeie time between removal oY

the container from the terminal and its return

DISCUSSION

This proceeding was instituted pursuant to section 4 of the Administra
tive Procedure Act 5 USC553 and sections 17 22 and 43 of the

Shipping Act 46 USC 818 821 and 841a
Section 22 ofthe Shipping Act authorizes the Commission to investigate

any violation of the Act Section 43 authorizes the Commission to make

such rules as may be necessary to carry out the provisions of the Act

Section 4 of the Administrative Procedure Act sets forth the procedure
for rulemaking As such sections 22 43 and 44 establish the Commis

sionsjurisdiction and methodology
Section 17 of the Shipping Act however is substantive in nature and

sets forth the statutory requirements which must be met before a rule

may be promulgated pursuant to the Commissions jurisdiction under

appropriate procedures Section 17 provides that the Commission may
prescribe a just and reasonable practice whenever it finds that any
regulation or practice of carriers or other persons subject to the Act
which relate to the receiving handling storing or delivering of property
is uryjust or unreasonable Italics added Absent a finding that a

regulation or practice is ucyust or unreasonable the Commission cannot

pursuant to section 17 promuigate a rule prescribing just and reasonable
practices As set forth in greater detail below the record in this
proceeding fails to disclose any practice which is unjust and unreasonable
and which therefore would justify and authorize pursuant to section 17
promulgation of the proposed rules Accordingly the proceeding to

amend General Order No 8 is discontinued
The Commission received certain complaints in 1969 to 1972 about the

thenexisting period of two days free time on import containers at New

York and also about demurrage bills following a longshoremensstrike in

1971 Written inquiries to the Commission regarding container demurrage
at New York occurred in 1970 and 1971 and were only four in number e

Only one complaint since 1971 was received s None of the complaints
concerned container detention charges In no case were the complaints
directed to the Puerto Rican trade or any other offshore domestic trade

eX v z

Tr 1011 12 8990
Tr9091 I i l

10 Tr9091 103

To 8384
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Mr Stakem Chief of the CommissionsOffice of Domestic Commerce
testifying in support of a rule to establish uniform free time and demurrage
rules on containerized cargo through the Port of New York12 pointed out
that inasmuch as more container cargo than breakbulk cargo was now

being handled in the Port that General Order 8 was presently applicable
to less than half the cargo moving through the Port In his view the rules
should be amended to cover all cargoes moving through it

Mr Stakem testified that it should require less time for a consignee to

pick up a container than to pick up 20000 to 40000 pounds of breakbulk

cargo13 One reason for this is that unlike breakbulk cargo which is
available to consignees only after completion of discharge containerized
cargo is frequently available one or two days prior to completion of vessel

discharge and prior to the beginning of free time He testified that the
Commissionsstaff is not in a position to determine how much free time
on containerized cargo at New York should or should not be allowed15

Mr Stakem stated that the staff was not necessarily committed to a

five day minimum free time period as proposed if the evidence
establishes that containers can reasonably be removed from pier facilities
in two three or four days 1eHe did not favor a rule limiting
maximum free time a tariff could provide Nor did he believe that
container cargo should have more free time than breakbulkie five

days1e
A primary concern of consignees regarding free time and demurrage

charges arises out of strike situations where cargo removal has not been

possiblesAccordingly even if a rule establishing free time and demur

rage is not necessary for normal conditions in the Port it may be
desirable to provide some rule to govern in a strike or other abnormal
situation 20

The rule proposes that if because ofan inability of the carrier to tender
the cargo as for example during a strike the cargo would for the duration
of the inability remain in the same status as it was at the beginning of the

disability The proposed rule is flexible to the extent that it permits the
carrier in its tariff to specify that if the condition of inability arises after

the expiration of free timeie while firstperiod demurrage is being
charged the demurrage would not further accrue during the period of the
carriersinability The option of the carrier in its tariff to continue first

period demurrage during the period of inability is not precluded by the

proposed rule

1P Exs 1 and 2

Tr43

Tr23233 Ez 6 PP 78
s Tr 474862
ie Ex 2 PP 12

Ta 47 48

Tr4647

Tr888
90 Tr88
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On the question of whether first period demurrage or penal demurrage
should be assessed for cargo remaining on the terminal beyond the normal
first demurrage period because ofdelays in government inspection Mr

Stakem was of the opinion that first period demurrage only should be

assessed since delay in removal is not by reason of fault on the part of

the consignee21
The Association questions when free time begins to run Underlying

this issue requires a determination of when has the carrier properly
tendered the containerized cargo for removal by the consignee Does the

carrier meet its obligation by merely tendering a container or must it also

tender a chassisthe undercarriage equipment22in order that the

consignee may be able to pick up and remove the container from the

terminal
The rule sets forth fhat free time starts when the carrier tenders

Whether the carrier is or is not going to furnish a chassis is a matter to be
spelled out in the tariff Thus the carrier tenderswith or without a

chassisas it contracts with its shippers in its tariff
A factor in determining what is a proper and reasonable amount of free

time is how fast most cargo normally moves through aterminal or a port

Using normal flow patterns would give some basis for deciding how much

i
time is reasonably necessary for a consignee to remove cargo This

determines the time beyond which it would be reasonable to charge
demurrage Y3

In addition the cost to carriers and terminal operators in extending the
amount of free time must be balanced against the economic consequences

to shippers and consignees of demurrage charges if free time is not

extended24
In any event consignees of inbound domestic offshore containers

would need less free time than consignees of foreign imported containers
where customs clearance and documentation reyuirements are time
consuming YS

Mr Stakem testified As of today May 10 1477 I do not recognize
that there is a problem in New York insofar as the amount of free time
that is being offexed28And the same for all other North Atlantic
ports27 Nor did he have knowledge of any complaints regarding
detention 28 He further testified that most conferences serving the Port

have filed tariffs providing free time and demurrage consistent with the

Tr40 42
p9 Often referred to as boes
fdTr 63

Tr 66
sTr I12
se Tr 97
s l67d

Tr 103
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proposed rules29 a random sample by the Commission staff in 1975 and

again in 1977 found that most conferences were allowing five days free
time on containers except for reefers and other specialized equipment and

cargoes30 This is in general conformity with the proposed rules There
are situations where no free time is allowed on hazardous cargoes or on

gold or jewelry or where piers are not equipped to handle certain

cargoes31 This is not a problem which the proposed rules are proposing
to rectify

Despite the lack of complaints now Mr Stakem testified that a rule
providing for free time and demurrage was preferable to tariff provisions
to the same effect because if there arentany rules theresnothing to

prohibit the carriersreverting to a lesser number of days 32 He

expressed a fear that if this proceeding was discontinued without a rule
and then the carriers reduced free time that complaints would start to
come to the Commission and a new proceeding would have to be
commencedIm generally unsuccessful in attempting to have carriers
do something on a voluntary basis without an established rule a3

Further since considerable confusion has arisen in the past regarding
applicable free time and demurrage under strike situations he believed

adoption of the rules proposed in this proceeding would provide
guidance necessary to deal with these types ofsituations 39 Mr Stakem
testified that absent a uniform rule on free time and demurrage that

consignees at different terminals but otherwise similarly situated might be
assessed differently35 He believed that they should all be treated

eqY ae

In summarizing Mr Stakemstestimony it is found and concluded that
in large measure there is no present problem which the proposed rules

propose to rectify The best that can be said in this vein is that the

proposed rules are designed to freeze the tariff rules which generally
prevail now in the Port

Mr Klestadt Chairman of the Import Committee of the Association
testitied that ships today are very fast and often they are faster than the
mails Customs brokers experience delays in the receipt of documents

4B
In the domesicoffshore Puerto Rican trade only two days of free time is olTered It is noted that no complaints

have been received by Ihe Commission relative to this trade The rewrd indicaeshat customs clearance currency
conversions ktersof credit oroherdelays typical oforeign trade do not occur in domestic ofshore trades Tr I12
281

ao Tc 113 Historically Ihe Australia Conference has ollered no Cree time for retrigereted cargo Ex 5 p 5
Consignees have not complained about the Conferencesno free time rule and no more than 5 percent of the

refrigerared cargo transported in the trade ever enters ademurrage status Ex 5 pp56Virtuaily none of the

refrigeraced cargo ever incurs second period demurrage Tc 162 Witness Stakem testified that where zero Gee time
is offered on reGigerated cargo in a Irade and very little of ihat cargo everenters a demurrage staWS there is no need
to increase the ee time ofTered Tr63i4Hearing Counsel agree that the Auslralia Conference should be permitced
to continue offering zero free ime on refrigeraled cargo and no oce has submitted testimony or argument in

opposiryanothis position Hearing Counsel Brief p 10
a Tr774
aa Tc 111 Ex 1 P 3
sTr 111
s Ex 1 P 4
as Tc 109
ae Tr 110
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from abroad and very frequently cargo coming from urope arrives in
New York one or two days before the document are in 89 After receipt
of the documents additional time is necessary to prepare the delivery
order and relay instructions to the trucker to pick up the import

ln the past brokers were permitted to prelodge the delivery order at the

pier and notify the truckman that he could go down and pick up the

cargo thus saving time Gurrent rules of the Commission no longer
a permit prelodging of delivery orders9e A broker must wait until he has a

proper release from customs before he can direct the trucker to pick up

the cargo 38 Additional time is then required to transfer the delivery order
from the brokers office to the truckmano

The Association in part urges that a five day minimuen free time rule
be promulgated because consignees of foreign cargo may face delay
problems occasioned by government inspections The Association does

not suggest that free time be extended to include the period ofgovernment
inspection It contends that during a period of government inspection
the consignee should be required to pay only first period demurrage

i Accordingly the Association recommends that 5261d be changed by
insecting in the rst parenthetical clause after trucking strikes the

words government inspections42 Staff witness Mr Stakem agreed that
where a consignee is unable to remove kvs cargo from the pier during the
course of a government inspection he should not be charged at a penal
rateS

The record is far from compelling in regard to delays caused by
government inspections44 but in any event the Commission has aecepted
the premise with respect to breakbulk cargo in the Port that deays
caused by inability to remove cargo shal not result in impositiop ofpenal
demurrage 46 Nevertheless the situation relating to governEnent inspec
tion is no different in the Port of New York thn af any other Narth
Atlantic port48 There is no evidence to support a finding that penal
demurrage is being assessed against containers for delays caused by

i government inspections in the Port of New York
In summary Mr Klestadt testifled ttiat a five day free time minimum is

required because ofdelays in receiving documents from overseas because
of the time needed to prepare the delirery order and lodge it with the

trucker because of the time required to obtain a proper releasefom
customs and by reason of all other ministerial functions that must be

i performed to arrange for the clearance of the cargo

Tc 136
Tr I50
Tr 18

i B Tr 133154
i See Free TimeanA DemurragePacffces qt New York Nar6or I I FMC 238 25R260

Ez 4 p 3

i Tr4042

Tc 40 Ex 4

Generel Order tl46 CFR 43261
e T 154 317
a Ex 4 generally supports he position taken but contains no evidence of eny uNust or unreaeoneble practice
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The Association admits that the carriers for the most part in their

discretion do allow this period but argues that importers have no

guarantee that this minimum will always be available It contends the

Commission should prescribe a minimum free time period of five days on

import containers 48

The Association contends that absent a rule the Steamship Confer

ences will be able to reduce free time without consulting impoRers by the

filing of a tariff change on the basis of allegedly improved facilities The

Association argues that importers need protection against such unilaterai

action

Assuming the Conferences were to reduce free time such uniaterat

action however would not necessarilybe an unjust or unreasonable

practice from which importers should be protected The Commission
cannot predetermine what conditions would then be prevailing which

might determine whether such reduced free time was a just or unjust a

reasonable or unreasonable practice Terminal facilities might well be

improved Technological changes might well require changes in present
tariffs relating to free time and demurrage It is as likely that computerized
documentation will speed up the time now necessary for processing as

that terminal facilities will be inadequate to move cargo within the present
permitted free times One can speculate either way But the record in this

proceeding does not support a finding that in the light of current

conditions present practices are unjust or unreasonable

In addition to urging promulgation of a five day free time rule the

Association believes that free time should not begin to run until not only
is the container tendered but that the container should not be considered

to be tendered until there is also made available a bogie or other

undercarriage equipment to the trucker to permit the removal of the

container from the pier Without such equipment it is the position of the

Association the consignee is unable to remove the container from the

terminial
It urges that a distinction should be drawn in 5261b with respect to

the obligations of the carrier on each type of cargo Accordingly in

subparagraph b1 after the word holidays they desire that there be

inserted on the breakbulk cargo In addition a new sentence should be

added to this subparagraph reading as follows

Free time of five 5days exclusive of Saturdays Sundays and legal holidays on cargo

in ontainers such as housetohouse and piertohouse containers is adequate free time

on such cargo in containers at New York under present conditions provided however

that such free time shall commence when the carrier tenders and makes available the

container and such undercarriage equipment as may be necessary
49

The Association believes that subparagraph 5261c should conform to

the abovesuggested revision with respect to cargo in containers by
requiring the carrier not only to tender the container but also make it

NYForeign Freight Forwarders and Brokers Association Opening Brief p 5

1B Ex 3 pp 12 Hearing Counsel suppor ihis Opening Brief p 9
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available by providing the necessary undercarriage equipment Accord
ingly after the word tender in the secortd line of subparagraph c
there should be added and make available The rule proposed by the
Association would delay the commencement of free time until the

container is paired with achassis
The record herein indicates that the parties are in general agreement

that the movement of containers from terminals is dependent upon the

availability of undercarriage equipment that while the operation of some

carriers aa for example SeaLand ia based on a full chassis systems

others because of the eapital investment involved operate on the basis
of supplying and shifting chassis from container to container as the need
arises to move a given container from the terminaL

The rule proposed by the Association is not required in order to impose
on carriers the obligation to extend free time where by contract it is the
carriersobligation to supply undercarriage equipment and the carrier fails
to do so The carrier witnesses testifying in this proceeding recogniaed
this duty 62 The Commissionstruck detention regulations already impose
this obligation S

Hearing Counsel contends that the obligation imposed by section

5511irelates to the assessment ofpenalties under the Commissions
Truck Detenfion Rule and has nothing at all to do with extension of free
time 4 Hearing Counsel err in their ultimate conclusion Although
General Order 35 does indeed concern itself primarily with the problems
of truck detention nevertheless it is against the financial interest of the
carrier to createadelay occasioned by lack of sufficient chassis When
a carrier precludes such delayie as having sufficient chassis it enables
the consignee to remove his shipment within the free time period and
avoid imposi4on of demurrage charges

The Association aso contends sectian 5311idoes not cover the
situation Itargues that General Order 33 is only concerned with houstto
house containers whereas its proposed rule coverspiertohouse con

tainers as well It asserts that merely reciEing that the steamship company
is responsible for delay caused by lack of chassis does not deal with
the specicproblem IC asks who would the steamship companies be
responsible to The terminals whose spacethey occupy Or the consignee
who is unable to remove his container Or possibly bothFYrhermore
being responsible does not mean that the frea time period will
necessarily under the cited rule be extended until a bogie is tendered with
the container The consignee will still get a demurrage bill if free time is
exceeded due to the lack ofa bogie 6s

sa Bx 3 P 2
1 Tr 233236 Ez 6 p 4
9Tr 171 183 236

Genaral Order 33 46 CRRSSIIiprovides 9tqamahipcompanlea responeiblefohouaetohouxmovement oP
containere are reaponaible under this Pert for deley occasioned by lack of sufticient chassie 46 CFR

551Ii
Heering Caunsel Reply Brief p 8

M1 Association Reply Brief p 8
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The Association does not suggest that the terminal should not be

compensated for space occupied by a container for which a chassis has
not been provided thus occasioning delay It agrees that the terminal is

entitled to be paid 58 but not by the consignee Ifit is the carrier that is

responsible for the inability of the consignee to remove the container
because of failure to tender undercarriage equipment then it shouid be

the carrier rather than the consignee which should pay the terminal

The concern of the Association is understandable The Commission

might well consider the advisability of publishing an interpretive order

clarifying the questions raised by the Association However insofar as

promulgation of the rule proposed is concerned there has been no

showing on this record that a condition exists in the PoR of such a

chronic lack of chassis or undercarriage equipment as to amount to an

unjust or unreasonable practice warranting the promulgation of the rule

proposed by the Association
The Association points out that there are occasions when a carrier is

unable to deliver the cargo eg it has been lost at the pier Accordingly
it suggests that the Commission should consider amendeng the rules on

import free time which permit distinctions to be made in the treatment to

be given to cargo that was in free time as distinguished from cargo that

was in rst period demurrage The Association believes that when a

carrier is unable to tender and make available cargo through a disability it

is suffering the treatment afforded the cargo whether in free time or in a

period ofdemurrage should be the same in order to prevent unreasonable

discrimination For example under 5261c in the case ofcarrier

inability to tettder cargo free time is extended for a period equal to the

duration of the carriersdisability But if the disability arises after the

expiration of free time the carrier may under the rule assess either no

demurrage or first period demurrage
The Association argues that this latitude in the carrier creates an

opportunity for discrimination in two areas Firstly there is no reason

why cargo in free time should have the free time extended at no cost to

the consignee while cargo in first period demurrage should have to

continue to pay such demurrage even though it is the carriersinability
and no default by the consignee that has brought about the unavailability
of the cargo The Association believes that any time there is a disability
to deliver by a carrier there should be no assessment on the cargo at all

regardless of whether it is in free time or first period demurrage
5econdly under this rule discretion is left with the carrier as to whether

no demurrage or first period demurrage should be assessed if the disability
arises after the expiration of free time This means that depending upon

the carriersor terminal operatorstariff some consignee will be assessed

demurrage in this situation while others will not The Association says

that there is no cogent reason for this opportunity for discrimination

se pssociation Reply Brief p 9
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between consignees The Association recommends therefore that
5261cbe changed to read as foUows
Where a carrier is for any reason unable or refuses to tender and make available

1 carQo for delivery whether such cargo is in free time or demurraQe the carrier ahalLnot
asaeas any charge for demurrage for a period equal to the duration of the carriers

disability or refusaL
i

Staff witness Mr Stakem agrees that under the present language of

subparagraph c on the identical factual situatiomtwo consignees can be
treated differently by two carriers with respect to the assessment of

a demurrage68 He is ofthe view that in conformity with the general theory
of the Shipping Act all consignees in a demurrage situation should be
treated equally sB

The Conferences contend that the Association is incorrect in its
assertion that the present rule permits unreasonable discrimination
because consignees using different carriers might be treated differently
depending on the rules in the carriers tariffs 80 The Conferences claim
that there can be no discrimination where as is the case under the

present rule similarly situated shippers are treated equally under the tariff
of the same carrier Mere differences in tariff provisiona of compering
lines do not establish disarimination e1

The Conferences point out that the Commission carefully considered
the issue raised by the Association when section 5261cwas first
adopted The conclusion of the Commission was that is is permissible
but that a carrier is uder no obligation to extend free time if the
disability to tender cargo occursater the expiration of the free time
period Thus the Commiasion established the present saction 5261c
fully recognizing and approving th6 fact that tariff provisions would differ
from carrier to carrier e

The Association admits that Ehe Gommission in Free Tiene and

Demurrage Fractices an Inbound Cargo at New York Harbor so

deided It points out that while the Commission grantcd the optiort to the
carrier it felt that the fair treafinent would beto extend free tima saying
Nor do we mean to imply a carder may not grant free time whenever it can not tender
cargo for delivery as ia ehe preeent practice of many of the carriera Indeed ihis
appeaca to be the moee equitahle approach and should 6e enaouraged inaemuch as an

1
asseaement of demurrage aftarthe expiratiooffreo time when fhe conaignee doea
presant himeelf for pickup of his cacQo and the carrier refusea oris unable to tendar it
acfa to require payment from a coneignee for a service he no lonper needs or desires I1
FMC at 233

Now the Association says it is time for the Commission to adQpt the
more equitable approach It contends that there is no reason why a

8z 3 PD 34
Tr 109

61 Tr 110
eo e Aasociation Openiny BrieP p 10
B1 Ratea Charges qnd Proctlcea of L A Garcla and Co 2 USMC 613 618 194q North ANantlc

Medlerranean FrelgAt CoqjerenceRqfes on Nousehofd Goods I I PMC 202 213 1967eSee Free Time and Demura8e Pracflces on lnbound Cprgo aNew York Nar6ar 11 PMC2B252331n
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consignee should be required to pay for space it is forced to use because

of carrier fault Where a consignee is thwarted in its bona fide effort to

pick up its goods there should be no demurrage s3

In any event there is no evidence that thepresent practice has worked

harshly or is otherwise unjust or unreasonable and there is no statutory
basis for adopting the Associations proposed rule

CONTAINER DETENTION

Container detention refers to the cargo assessed for the use ofcontainer

equipment as distinguished from demurrage charges which are assessed

for use of the terminal facility s Demurrage may be payable to the

terminal operator whereas container detention charges may be payable to

the owner of the container the carrier who may not necessarily own or

operate the pierBS
The proposed rule contemplating imposition of container detention

charges only after the container leaves the terminal is opposed by the
carriers and by Hearing Counsel They argue that containers are

expensive equipment free time should contemplate the time appropriate
for the consignee to take possession that once he takesor should

takpossession charges for use of the container should begin to accrue

Presently a container not removed during free time would thereafter be
assessed demurrage and in addition container detention charges

The AustraliaEastern USAShipping Conference does not follow this

approach It provides for five days free time on general cargo in

containers before assessment of demurrage but only two days free time
before assessment ofcontainer detention charges ss Once the consignee
pick up the container detention charges cease Afterpickup the costs of

the container if any are governed by interchange agreements with inland
carriers 67

Hearing Counsel contends it is an unreasonable practice to assess

container detention charges based on a different free time schedule then
utilized for assessment ofdemurrage 6e

The Conferenceswitness Mr Egan testified that despite the fact that

the problems attendant upon customs clearance and documentation may
inhibit a consigneesability to remove a container in less than four or five

days nevertheless it was fair and reasonable for the Conference to allow

only two days free time before charging for container detention our

costs are calculated on certain turn around ofequipment Ifthat free time

for detention was increased then that is an additional cost to us which

might be reflected somewhere than in a cost in a charge whether it was

a freight rate or whatever 69

Associalion Reply Brief D6 support Midland Metnls Carp v MitsuiOSKLirte IS FMC I93 199

Tr 9899
es Tr 177 199 Ez 5 P 12
eeTrt7i176 199 205
i Ex 5 p 12 To he same effect seeTr 241243 Ex 6 p 17
e Hearing Counsel Opening Brief p 14
BH Tr 206
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Despite Hearing Counselscontention that it is an unreasonable practice
iffe time for demurragt and free time for detention are not identical the
evidence in this proceeding indicates that the cost elements relating to

terminat spacewhich bear on free time and demurrageand the cost
elcments relating to container equipment are different and therefore the
amount of free time for demurrAge and for container detention need not

be identical Accordingly a tariff which specifies different free time for

demurrage than for container detentian is not per se an unjust or

unreasonable practice Neither Hcaring Counsel nor any other party has
introduced evidence establishing br even tending to establish that the
Conferences two day free time for container detention is not based on

valid economic considerations of capital investment or is otherwise ucjust
and unreasonable

Nor is there any evidence in this proceeding which would establish that
the imposition of a charge for container detention prior to removal from
the terminal is an unjust or unreasonable practice which would warrant a

rule precluding such charge antil after the container leaves the terminal
Accordingly the pmposed ivle on container detention cannot be justified
as correcting an unjust or unreasonable practice

DOCUMENTATION

The Association progoses an additionat rule which woold require that

the carriers furnish certain documentation to the consignee relating to

assessment of demurrage in order that the consignee may determine if he
ia being properly assessed70For example carrier records as to when xhe
truck appeared when it was discharged or let go
Itis sort ofa discovery rule
The Canferences contend that such a rule is unnecessary Regulatipns

j already require terminal operators to provide truckers the agents of

consignees with copies of such doeumentation at the time they arrive at
the terminal to pibk up shipments Seekion SS12a1provides in relevant
paR
Motor cacriec yehiclashavingphyaicalposaesaionof delivery orders ordockreceipts
immediately shall be issued a sequentially numbered and timestamped gate pasa by
ordec of arrival When dock receipts are Indged with the terminal operator or steartship
company the sequentially numtiered andtimeatsmped gate pass immediately shall be
isaued upon tender oP the dock receipt ta the gateman by the mntor carrier vehfcle
drivea Thesequential number an8 all time atamps and notations recorded on the oate
passand anyother arrival dacument shall ba recocded nn the copy ofthe delivery order
or dock receipt retained by ffie rtiofor carier46 CFR 5512al

Section 5512 of the regulations also provides
IF documents are rejected by the terminal operator or service is refused for any other
reason the terminal operator shall provide the motor carrier written explanation time

vo Ez 3 PP I

Tr 127

Tr 128
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stamped of the deficiencies in documentation or other reasons for refusal of service
46 CFR 5512

The Association responds to such that demurrage claims usually arise
several months after the cargo has been removed and to obtain copies of

the pertinent documents from a motor carrier who may be located inland
is bbviously a difficult chore73

The Association further agrees that section 5512a1 would not be

helpful to a consignee in the event that a trucker is shut out or not

otherwise admitted to the pier Its witness Mr Klestadt claimed that

there are frequently occasions where a truckman will appear at a terminal
at 800amand after standing in line he finds that the cargo is refused
because the delivery clerk has not received a freight release from his
main office even though the necessary bills of lading have been
surrendered The consignee is not at fault But the truck will lose its place
on line and it is unable to pick up the freight on that day According to

Klestadt records are very rarely kept of these attempted pickups by the
truckmen

With regard to section 5512 the Association says it assumes a

situation where the trucker reaches the pier clerk Where he stands on

line and is then shut out it argues the rule would be inapplicable and

ofno help to consignees
The arguments of the Association are not convincing There is no

unreasonable practice under section 17 of failure to provide documenta

tion The documents necessary to support any position of a consignee in

a demurrage dispute are presently being supplied its agent That to obtain

the records of the agent may be adifficult chore is scarcely asufficient

reason to publish a rule which in effect duplicates a rule already in effect

and requires terminals to supply documentation to two parties in interest

The situation described by Mr Klestadt may arise on occasion but

there is no evidence that they are chronic or that such conditions are so

prevalent as to seriously increase the congestion which General Order 35

was designed to combat so as to warrant correction by utilization and

implementation ofGeneral Order No 8

Further present discovery rules are sufficient to meet the needs ofany

consignee for information in the event that a demurrage dispute is the

subject ofaproceeding before this Commission

Mr Baltz import manager for Heublein Spirits Group testified that in

disputes over demurrage we have to guarantee the demurrage to the

terminal operator or else they hold our container for ransom 75I

had a case just three weeks ago where we owed the line two days
demurrage it was 1850 and they refused to release the container so
that it incurred an additional 990 because we owed them 18 or

197eMr Baltz did not contend that there was any refusal to release a

Association Reply Brief p 13
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second shipment still in free time because ofan outstanding demurrage

i bill on a prior shipment Only where a prior demurragc bill was

outstanding and a second shipment was in a demurrage status was the

terminal unwilling to release the second shipment under guarantee of

payment but demanded actual payment Thus until the payment is made
in cash a delay can occur resulting in accrual ofadditional demurrage
charges78 No speccsuggestiQns were put forth by Mr Baltz but

there is much room for improvement in many of these operationsB In

any event no complaint has been lodged by Mr Baltz with the

Commission alleging violation of terminal tariffs or of the truck detention
rules

MULTIPLECONTAINER RULE

Intervenor National Assoeiation of Alcoholic Beverage Importers80
sponsored witnesses Beenstein and Baltz who testified in favor of a

multiple container rule 81 Many import shipments of alcoholic beverages
consist of multiple container loads of ten or more 82 Hearing Counsel

believes it is an unreasonable practice not to grant additional free time to

consignees of multiple container shipments83 but although NAABI

suggests a schedule of additional free time the record contains no

convincing evidence as to why NAABIs suggestion is reasonable nor

what a precise schedule of additional free time should be 84 That is
probably because what free time is necessary may depend orr the nature

of the commodity and trade in question and may not be susceptible to a

universal rule

Although NAASI recommends that shipments of more than four
containers should entitle the eansignee to additional free time Hearing
Counsel believes that it is reasonable to expect a consignee to remove

eight containers from a Naw York pier facility within five days free tirre
but if a consignee is receiving more than eight containers on a single
vessel Hearing Counsel argues fhat such consignee oughf to be entitled
to additional free time to remove those containers They suggest a rule
establishing that when a consignee receives nine or more containers eight
cantainers must be removed during the normal five days free time in

order for the consignee to qualify for additional free time e6

Certain conferences and carriers presently offer a multiple container
rule only when one consignee has a multiple container shipment on one

vessel and where all the containers are moving on a single bill of lading

Tr 397396

Tr 398399 407408
B Tc 400
oThouph it penicipated in this proceediny NAA@I filed no bdef

Tr 339346 378et seq HeeMnp Couneel Openinyrief pp 1417supports e modified multiplacontainer rule
For one importer more than 50 percen of wnteinen werc received in ahipmente of cen or more cuntainers Tr

420
aHeednp Counsel Openinp Brief p IS

Hearinp CouneelOpeniny Brief p I5

Hearing Counsel Opening Brief p 16
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Hearing Counsel oppose this single bill of lading requirement They argue
that the important consideration is the number of containers which a

consignee must absorb and not the number of bills of lading which cover

the shipments es

However this raises a problem where a single vessel is carrying
containers moving under many different conference tariffs In that

situation Hearing Counsel takes the position that the multiple container
rule should only apply to containers on a single vessei destined to a single
consignee moving under one conference tariff to avoid problems relating
to section 15 of the Shipping Act

Itmay well be that alcoholic beverage importers have problems peculiar
to their industry which might warrant particular consideration But the

same undoubtedly could be said for many trades The particular require
ments of a particular commodity in a particular trade do not lend

themselves well to rulemaking Rulemaking must have a broader over

sight Whatever the merits ofmultiplecontainer tariffs it would seem

that their promulgating can best be left to the carriers and terminals who
within the strictures of sections 16 First 17 and 18a of the Shipping Act
1916 are well suited to deal with the requirements of particular
commodities in particular trades

The evidence in this case does not support a finding that any carrier or

terminal has promulgated or failed to promulgate tariffs relating to

multiplecontainers which amount to an unjust or unreasonable practice
No rule therefore need be issued

PUERTO RICAN DOMESTIC OFFSHORE TRADE

The Puerto Rico Maritime Shipping Authority PRMSA contends that

the proposed rules if adopted should not be applicable to containers

received from Puerto Rico in the domestic offshore trade

Carrier tariffs on inbound containers from Puerto Rico presently permit
two days free time on general cargo in dry containers one day free time

on refrigerated containers and one day free time on tank containers

Carriers in this trade currently publish less free time than is largely
prevalent for the foreign trades in the Port because there is no customs

inspection no curcency conversion problems nor letters of credit d The

only import document necessary to receive the container is the delivery
order which the motor carrier obtains from the consignee 9 Consignees
in this trade consequently do not face the same customs and documenta

tion problems as consignees in the foreign trades and therefore do not

require as much time to remove containers from pier facilities

The experience of the AustraliaEastern USA Conference is that not

more than 5 percent of the general cargo containers go on demurrage90

xe Hearing Counsel Opening Brief p 17

Tr 355 Ex 10 attach

Tr 112 281
ne Tr 139 369
o Tc 193
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I
PRMSAsexperience in the Puerto Rican domestic nffshore trade
indicates a somewhat higher percentage of containers incur demurrage A
1975 survey by PRMSA at New York found only 12 percent of containers
incurring demurrage A further survey in February 1977 found only 13

a percent of containers incurring demurrage Another survey in March
found 9 percent oP containers incurring demurrage B

Nevertheless because no complaints have been received regarding free
time and demurrage problems in the Puerto Rican trade Hearing Counsel

takes the position that the free time provisions presently operative in the

Puerto Rico trade on inbound containers are reasonable B2

The Association the only other party in this proceeding advocating
adoption of rules pertaining to import containers in the Port did not in

either its opening or reply brief specifieally address itself to containers in

the domestic offshore trade The thrust of its position being that a

minimum of five days or more was necessary because ofdocumentation
and procedures involved in the foreign trades inCluding customs clear
ance government inspections and monetary matters Its position relating
to supply of undercarriage equipment presumably would be the same

whether a container was in a foreign or domestic offshore trade
In any event since the free time and demurrage rules presently in

effect in the Puerto Rican domestic offshore trade are not unjust or

j unreasonable practices there is no basis for prescribing rules which can

only be adopted upon a finding that present practices are uqiust and

unreasonable and which practices the rules are designed to make just and
reasonable ea

CONCLUSION

Since exiating free time and demurrage provisions are essentially the
same as the rules proposed here the record is clear that there are no

i present probiems which adoption of the rules are designed to remedy
The argument however for promulgating the rules is the contention that

without them a carrier or conference could at any time altrits free time
and demurrage provisions94

Ifthis were to occur it does not necessarily fnllow that such achange
would per se be uqjust and unreasonable Itwould be mere speculation as

to conditions which might prevail at the Port in the future warranting or

not warranting a change in free time or demurrage rules ss In such case
an investigation might then be institated by the Commission to determine
if the changes were proper and whether to issue a rule appropriate in the
thenexisting situation Hearing Counsel argues that a rule is needed now

to preclude the possibility pf a future potentially timeconsuming proceed
ing It is also true however that if the situation were to change in the

B1 Tr 351 360361 Exs 9 pp 6710 p 2

Hearing Counael Opening Brief p 12

Section 17 Shipping Act 1916

Tr 13 Ex L p 3 Hearing CounselsOpening Brief p 4 Freight Forwerders Brief p 5
S

Tr I87 188 202 204 Ex 5 P 4
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Port that an equally timeconsuming proceeding might be necessary for a

Commission rule to be changed to meet the thenexisting situation No

problem exists now98A change in rules by the carriers would not

necessarily create a problem if conditions in the Port warranted such

change Nothing is to be gained now by promulgating a rule which

resolves no problem and which itself may result in a problem if future

Port conditions warranted a change T6e public interest is well served if

the Commission remains vigilant and acts appropriately where changed
conditions warrant action by it To adopt the approach advocated by
Hearing Counsel is to suggest that the Commission could not effectively
resolve a future problem if and when it arises

In the past when the Commission or its predecessors have established

free time and demurrage rules there have always been compelling reasons

for imposing the regulations
In 1937 the free time on import cargo at New York was limited to ten

days because carriers were allowing import cargo to remain on the piers
indefinitely causing severe congestion Storage of Import Property 1

USMC 676 193n
In 1941 the Commissions predecessor requested carriers to reduce free

tiine on import cargo at New York from ten to five days in order to

reduce congestion at the Port and in 1946 as a result of congestion
during strikes against steamship and trucking companies in New York
rules were adopted for free time and demurrage on import cargo during
strike situations Free Time and Demurrage Charges at New York 3

USMC 89 94 106 1948
A longshoremensstrike in 1965 resulted in further modification of the

free time and demurrage rules on import cargo at New York but since

the Commission found no evidence of problems with respect to contain

erized cargo the rules were limited to noncontainerized cargo Free

Time and Demurrage Practices on Inbound Cargo at New York Harbor
11 FMC 238 260 196

Finally in 1968 the Commission established rules for free time and

demurrage on export cargo at New York and Philadelphia because

unlimited free time was being permitted on export cargo at those ports
resulting in waste inefficiency and congestion at the terminals Free

Time and Demurrage Charges on Export Cargo 13 FMC 2072101970
Commission rules have been adopted in the past only in specific

response to serious problems demanding remedial action Where there

has been no evidence ofunjust o unreasonable practices such as in 1967

when on problems were shown to exist with regard to containerized cargo
at New York and in 1970 when no ports other than New York and

Philadelphia offered uniimited free time on export cargo the Commission
has declined to impose free time and demurrage regulations

The problems relating to pier congestion in the Port of New York

ae Tr 97
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affecting import breakbulk cazgo which gave rise to the promulgation of

General Order 8 donot based on the rtcoed m this proceeding currently
j exiat in the Port insofar as importcotaiRerized cargoes are involved Tha

i cuerent tariffs and practices prevalent in the Pott insofar as fhey relate to

import cantainerized eargos result in few ifany complaints by
conaignees as to amount to uqjust or unreasonable pracfices

Consignees would prefar a Commission freeze on free time altowanees
but their testimony does not suggest or sapport a finding that additional
free time is warranted To issae sach a eule would however confirm that
the present practice is just and reasonxble The Commissionsstatutaiy
authority dces not permit it to act unless it finds a practiceto be uust or

unreasonable so as to warrant correetive regulatory aciona

Hearing Counse admits that the Conferences are correct when they
assert that at the hearing no details were provided as to why consignees
considered present free time inadequAfe or whether the situation
complained of involved unusual circumstances in a particular trade or

related to particular commodities Hearing Counsel thus suggessthat
the details which are now of such interest to the Conferences could

have been developed oncrossexaminatonbut were not ee

Hearing Counsel misconstrue the requirements for promulgation ofa

rule Section 17 of the Shipping Act requires a finding that a present
j practice is wjust or unreasonatsle sn as to warrant ehanging such practice

by promulgating a rule which will result in a just and reasorta6le practice
As such the burden is Qn those who assert the existence of an uriust and
unreasonable practice to prove it If no details are provided as to why
cansignees considered free time inadequte it can hardly be blamed on

the Conferences failqre to eIacidat sauZe oncrasaexamination since the

Conferenees have no burden to jusit the presnt freo time and
demurrage practice

The conclusion to be drswn from te recurdin this proceeding is
inescapable AdoptiQn of the proposesi rule to rnake C3aneral Order 8

applica6letocontainerized cargo isnot required by reasonofany aurrent
unjust orunrasona6le practices rclatigtocuntairerized cargaes in fho
Port of New York

Since 1971 relatively few corcrplainEs have bean receided and at the
tim thc rocord was closyzl there were no preeent problmsregarding frea
time arid demurrage of which thetff of the Gommission were awae 9e

Absent a rule permitting uRlimitedfe tcme it is unlikely that
1 demurrage woald never occur Thus the faet that some dertmrrage does

Section 17 Shippinp Act 1916
Y HearinQ Couneel Reply BrieP p 7
B Tr 97 1I I 1 0Currcnt taritPe Qenerelly prcvalent in the Pon of New York met end alleviaced in the aubetenoe

offhe complalnte pmviously made ro tht Commieaion
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occur despite the five day free time rule generally in effect does not mean

that five days free time is unjust or unreasonable loo

Therefore in consideration of the entire record in this proceeding and
for all the reasons herein above set forth it is found and concluded that
the rules proposed to amend General Order 8 are not required to enforce

just and reasonable practices in the Port of New York relating to free
time and container detention time on import containerized cargo and this

proceeding is accordingly discontinued

S STANLEY M LEVY
Administrative Law Judge

WASHINGTON DC
December 7 1977

ioo For example a random sampling of vessels in SeaLands North AtlanlioEuropean service belween August
1974 to February 1975 showed a decline in the percentage of containers incurring demurrage from 18 percent to

approximaely4 percent Average demurrege day were consant at 32 in 1974 and 33 in 1975 Amhersampling
found 72 percent of containers incurring demurrage in November 1976 with a reduction 05 percen in Febmary
1977 Average demurrage days declined trom the inilial sample ro 29 in November 1976 and again declined 026 in

Febmary 1977 Consignees who incur demurrage include tlwse who use the pier for storage to save inland rucking
and warehouse charges ihose having no immediate market for Ihe goods and those who sometime are not able toget
cargo cleared Tc 244 25728182Ex 6 pp 9 15

FMC



708 FEDERAL MARITIME COMMISSION

APPENDIX A

Hearing Counsel puts forth certain recommendations relating to imple
mentatio or clarifying General Order 8

It is the finding of the Presiding Administrative Law Judge that the

matters relative thereto do not correct any unjust or unreasonable

practices within the meaning and requirements of secion 17 of the Act

The Commission however may wish to give consideration to heir

implementation in a mannerohenvise wihin its authority
Hearing Counsel recommendations are as follows

Secrion 5261c
Section 5261c relates to acarriersdisability which precludes delivery

to the consignee Under this provision if the disability arises after the

expiration of free time the carrier may under the rule assess either no

demurrage or first period demurrageHearing Counsel believes this result

may cause a disadvantage as beween wo competitors using different

lines or terminal facilities They suggest the Commission should consider

eliminating Ihis source ofpotential competitive disadvanage
They believe tha the Commission also should examnea possible

clari5cation of he intended application of paragraphs 5261c and

5261d Ifcargo is lost or documents are lost or some other similar

cause relating to carrier fault precludes delivery section 5261c applies
to extend free time for he duration of the carriersdisability On the

other hand in the event of a strike etc section 5261dapplies
A question was raised during Ihe hearing as to Ihe validity of certain

aspects of he strike provisions Hearing Counsel is of the view if cargo is

in demurrage when asrike commences it should stay in demurrage and

pay compensatory storage charges because that cargo should have been

picked up during the allotted free time period On the other hand if the

cargo is in free time when the srike begins it should stay in free time

because the carrier has not completed its obligation to he consignee
Delay Caused by Action or naction ofa Government Agency
The New York Foreign Freight Fonvarders and Brokers Association

caises the question of delays caused by action or inaction of a govemment

agency Hearing Counsel agree with the Associationsposition hat it is

reasonable to assess compensatory first period demurrage upon expira
tion of free time even where the inability of the consignee to obtain the

cargo during free time was the result ofacion or inaction of a govemment
agency However Hearing Counsel also agree that it is unreasonable to

assess penalty demurrage second or third period demurrage daring such

a delay Since the cause of the delay is not within the control of the

consignee penalty assessments will not achieve their intended purpose of

encouraging expeditious removal of containers On the oher hand the

terminal operator should be compensated for the use of their pier after

expiraion of free time through collection of first period demurrage

See Ex7 ov 1
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Records Applicable to Demurrage Charges
Hearing Counsel also agree with the position of the New York Foreign

Freight Forwarders Brokers Association that when a dispute arises
over a demurrage assessment the carrier should be required to provide
the consignee on request all documents relating to the shipment which
bear on the propriety of the assessment While it is true that the motor
carrier or consignee may maintain records Hearing Counsel is concerned
that ocean carriers and conferences will not always recognize the validity
of those records when a demurrage charge is disputed

0FMC
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INFORMAL DOCKET No 519 1

FRITZI OF CALIFORNIA

v

K LINES

NOTICE OF DETERMINATION NOT TO REVIEW

May 12 1978

Notice is hereby given that the Commission on May 12 1978
determined not to review the detision of the Settlement Officer in th
proceeding served May 5 1978

By the Commission

SEAL S FRANCIS C HURNEY

Secretary

710 20 F M C



FEDERAL MARITIME COMMISSION

INFORMAL DOCKET NO SIJI

FRITZI OF CALIF

v

KLNEs

Reparation Awarded

DECISION OF ROLAND C TiURPHY SETTLEMENT OFFICER

Fritzi of Calif claims 529437as reparation from KLines for

equalization with respect to five different shipments of such varied

commodities as cotton denim jeans will jeans polyester piece goods and

cotton clohing transported from suppliers in Hong Kong to Fritzi of

Calif the bills of lading for which indicate that San Francisco Califomia

is the port of discharge The truck movements Bonded Trucking
Company Inc from KLines port of delivery at Oakland to the

consignee at San Fcancisco took place on March 16 1976 March 15
1976 April 15 1976 June 1 1976 and July 2 1976 The claims were filed

with the Commission on March 13 1978 within two years from the date

he cause of action arose and must be considered on their merits as ruled

by the Commission in Cotgate Palmolive Company v United Frurt

CompanyIdotmal Docket No 115n served on September 30 1970

The equalization claims are based on the excess oF the trucking rates

from OaMand to San Ftanciscoz which were paid by Fritzi

Rule No 177 ofKLines TariffFMC60provides as follows

When a shipment is consigned in a carriers BiflofIading to a porc covered by this

Tariff the carrier at its option may artange for movements of he shipment via rail

truck or other conveyance from port of actual discharge to such port of desination
named in the carzier s Bills of Lading at carriersexpense

It is clear from the documentation presented by the complainant that

KLine had discharged its cargo at a discharge port other than that

BoN Oes having consenUd mthe informd pmcedum of Rule IWa o the CommissionsRulee oRactice and

Procedurt Cfi CFR 50330130CNS deasonWill be final uNese the Commis9on elecb m review il within IS days

mm lpEate o urvitt hereo

Note Dememinauon not mrciew May 12 19B
Fn1i has submiued freigh bips covcnng the wck movemenb of he subjea shipmenh from KLines in

akland to Friv in San Francisw

20 FMC 11
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specified by the bills of lading The carrier had two options egarding the
shipment in question 1 they could have delivered the cargo at the
designated ports indicated on the bills of lading or 2 move he cazgo
from the port of diversion to the designated ports at its own expense
KLine chose the latter course of action

Based on the aforementioned nile tha since the carrier has elected to

arrange ground transportation when it discharges cargo at a port other
than that specified in the bill of lading the consignee pays only the
amount which it would have cost him to arrange transportation from the
pmper poR to a point of destination j

Listed below are he compuations in Frizisclaim for equalization
repazaionby KLines

ClaimFR22
31776ASIA MARUV48 BLK99101000 01001
FB76587 Oak ro SF Charged 9850

SFto SF 3972 as 4000 x 100 qppp

Frt Equalization 5850

3IS76ASIA MARU V48BLK22553317
FB76460 Oak to SF Charged 14340
SF W SF t8241 x 72 13I34

Frt Equalization 1206

Caim FRl23

4IS76ASIA MARUV7049A BLK22553506

FB 78088 Oak m SF Charged S 9850
SF to SF 4285 x lIXl 4285

FR EquaGzaion 5565

CaimFR114
4IS76ASIA MARU V49 BLK9910113536
FB 78087 Oakto SF Charged 12540
SFto SF 8939 x 90 S 8045

Frt EquaGzation 4495

ClaimFR25
6276QUEENSWAY BRIDGE V37 B K99101298297
FB 80366 Oak to SF Charged 9850
SF to SF 2387 x 129 3079

FR EquaGzation 677

Claim FRf26

7276QUEENSWAY BRIDGE V36 BLK9910445447
FH82075 OaktoSF Charged E16786
S F o S F 13143 x 8110646

1Inc 106 11236
45Inc 484

Frt Equalization 5550
Total EquaGzation Charges 29437

Konwull Co Inr v Orimt Ovrrreas Coneainn Linr Informal Docket No J26 1 193

zo FMc
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Respondent denied the claims solely on the basis of RWe No 28 in

Tariff FMG60which requires that claims be filed withinsixmonths after
date ofshipment

The foregoing indicates that KLines is in violation of Section

18b3 of the Shipping Act 1916 for receiving a different compensation
for the transportation of property of any service in connection therewith
than the rates and charges specified in its tariff Therefore Fritzi is
awarded reparations in the amount of29437

S ROLAND C MURPHY
Settlement Officer

The complaint was filed with his Commission within Ihe time limit specified bysawte and it has been well

estabGshed by the Commission thet cartiers so calledsixmonhmle cannot act to bar recovery of an otherwise

legiimace overcharge claim in such cases

FMC
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IT IS FURTHER ORDERED That waiver of the charges will be

effectuated within 30 days of service of this notice and applicant shall
within five days thereafter notify the Commission of the date and manner

ofeffectuating the waiver

By the Commission

SEAL S FRANCIS C HURNEY

Secretary

20 F M C
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J
I

I

I
i

I
I
I
I

I
I
I

Transportat Ch or BT 80 0 @32 50 per T M 2 600 00 The

application does not state but it is assumed that there is no dispute as to

the 2 600 00 charge and that it covers the land transportation charge
from Bandar Abbas to Tehran The 2 600 00 added to 12 90100 equals

15 50100

The rate sought to be applied is 169 75 per 40 cubic feet minimum

1 400 cubic feet per container Container No 51269 measured 1 400 cubic

feet Container No 307473 measured 975 cubic feet Together they
measure 2 375 cubic feet which divided by 40 cubic feet equals 59 375

59 375 x 169 75 equals 10 078 91 To the 10 078 91 is added the 2 600

BT charge making a total of 12 678 91 The 12 678 91 is the amount

the shipper in concurrence with this application certifies it paid and

bore

The application for waiver states as facts in support the following

On August 8 1977 Sea Land s Seattle sales representative for the Mid East Services

D A Koenig reqnested that the minimum of 1520 cu ft per container in item 0400 of

Sea Land tariff No 253 FMC No 126 ICC No 102 be reduced to 1400 cu ft per
container The tariffchange was to be published no later than August 19 1977 Through
error the tariffchange wasn t published until September 2 1977

On Augnst 17 1977 Sun Pack Movers of Seattle tendered a shipment from Long
Beach California to Teheran Iran

They were billed at the 1520 cu ft minimum rather than the expected 1400 minimum

plus overflow Sun Pak has paid the freight charges based on the expected 1400 cu ft

minimum In reviewing the charges the first container was paid as 1400 cu ft and the
second container @975 cu ft per Rules 147 and 235 of Tariff No 253 Respondent
requests that it be aUowed to waive the charges of 2 822 09 The error innot publishing
the rate to be effective on the date requested was clerical in nature and therefore we

request relief

Upon consideration of the above a review of the applicable tariff and

the documents submitted with the application the Presiding Administra

tive Law Judge deems the application for permission to waive collection

ofportions of the freight charges comports with Rille 92 Special Docket

Applications Rilles ofPractice and Procedure and section 18b 3 of the

Shipping Act 1916 referred to above and the error to be one within the

contemplation of said Rule and Act

Therefore upon said considerations it is found

1 There was an error of a clerical or administrative nature corrected

by effective tariff before this application was filed which resulted in

having freight charges due if not waived

2 The waiver requested will not result in discrimination as between

shippers
3 The application having been filed timely and having shown

acceptable cause shoilld be granted

20 F M C



20 F M C

718 FEDERAL MARITIME COMMISSION

Wherefore it is

Ordered
The application be and hereby is granted

8 WILLIAM BEASLEY HARRIS

Administrative Law Judge
WASHINGTON D C

Aprilll 1978



NOTICE OF ADOPTION OF INITIAL DECISION

May 7 1978

No exceptions having been filed to the initial decision in this proceed
ing and the Commission having determined not to review same notice is
given that the initial decision became the decision of the Commission on
May 17 1978

It is ordered that applicant shall publish and serve tariff notices refund
monies and report to the Commission in the manner prescribed by the
initial decision

By the Commission

SEAL S FRANCIS C HOMEY
Secretary

20 FMC
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SPECIAL DOCKET No 558

AFRO MAYFLOWER TRANSIT CO

v

SEALAND SERVICE INC

Adopted May 17 1978

Carrier when republishing its tariffs unintentionally subjected military household goods
to a separate additional bunker surcharge through clerical or administrative error
Its application for permission to refund or waive portions of freight charges qualifies
for relief under PL 90298 and subject to certain conditions is granted

The carrier having identified 56 shippers who moved the goods in question during
the time the erroneous tariff was in effect should make refunds to those persons
who actually bore the extra costs resulting from the carriers tarifffiling error not
to nominal shippers who bore no loss Since the 56 shippers are in reality
household goods forwarders who may not have borne the cost a procedure is
established whereby SeaLand can make refunds to the actual shippers who did
bear the cost

An administrative agency is expected to maintain flexibility to meet novel problems and
to tailor appropriate procedures to deal with such problems

INITIAL DECISION OF NORMAN D KLINE ADMINISTRATIVE
LAW JUDGE

This proceeding was commenced by an application filed by SeaLand
Service Inc SeaLand pursuant to section I8b3of the Shipping Act
1916 the Act 46 USC 817b3as amended by PL 90298 and Rule
92a of the CommissionsRules of Practice and Procedure 46 CFR
50292aIn its application filed January 13 1978 the date it was received
by the CommissionsSecretary SeaLand stated that it wished to refund
a portion of freight charges collected from the shipper Aero Mayflower
Transit Co Aero on four shipments of used military household goods
which sailed from Houston Texas and New Orleans Louisiana under
bills of lading dated August 16 August 19 and September 8 1977
destined for Greece Italy and Spain The aggregate amount of freight
sought to be refunded on the four shipments is107688

As 1 discussed below this particular application was filed on behalf of

This decision became the decision of the Commission May 17 1978

20 FMC
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Aero but the error in tariff filing affected 55 other shippers of the same
type of goods who shipped such goods during the period August 13 1977
and September 9 1977 Rather than file 55 other specialdocket applica
tions SeaLand quite properly in my opinion identified the other
affected shippers and requests that any order of the Commission permit
SeaLand to refund or waive as appropriate portions of the freight
charges so that all similarly situated shippers receive equal treatment

SeaLand submitted its sworn statement explaining the nature of the
alleged error and provided pertinent tariff pages and shipping documents
On the basis of these materials I find that an error occurred as follows

SeaLand has been engaging in a program of simplifying and updating
its various tariffs One particular tariff FMC48 had been in effect since
1970 and had grown to unmanageable size Therefore SeaLand decided
to break it up The European and Mediterranean sections of that tariff
were published in a new Tariff No 272 FMC152 effective August 13
1977 The particular tariff item involved in this proceeding is Item No
625 This item was described in the earlier tariff FMC48 and in the new
tariff FMC152 as follows

Household Goods and Personal Effects also unaccompanied Baggage of Military or
other US Government Personnel Moving on a Through US Government Bill of
Lading

When Tariff FMC48 was canceled by SeaLand it was Sea Lands
intention to republish Item No 625 without change This meant that
SeaLand had not intended to change either the base rates nor the
practice which included within such rates a portion to compensate for
bunker costs In other words SeaLand did not intend to assess a

separate bunker surcharge on top of the base rates However in
republishing Item No 625 SeaLand inadvertently omitted a notation
which had appeared in the previous tariff FMC48 which had signified
that no separate bunker surcharge would apply The result was that Item
No 625 was republished in Tariff FMC172 page 36 subject to the
additional assessment of a bunker surcharge This new tariff page became
effective August 13 1977

As soon as SeaLand realized the error it made a telex filing on
September 9 1977 making Item No 625 not subject to rule 45 the

The application erroneous stated without charge mead of without change The bind pages attached to
the application demonstrate that this was a typographical mistake

In the pros loos tariff 1F MC481 Item No 625 had appeared on 1a Revised Page 23D Al the top of that page of
the taritf a notation appeared which stated Rams Brought Lp to Include Bunker Surcharge Rule 45 I his notation
signified that the base rates had alread included the surcharge In other portion of that tariff invoking other trade
areas a separate surcharge w assessed on top of the base rate because of peculiar contractual arrangements
between household good forsardcrs and milnan agencies The inclusion of bunker surcharges an base rates for
military shipments has been permitted Sae on4srnmrnr Mr Fuel Surcharges on 4ISC 13 SRR 526 1931
muddying 15 FM0 92 1972 i Gull South 4mar an D rounnhip Co Ou v tinned Stares 91 F 2d 549 553
t Ct CI 19741 SeuLnmf Senue m i Timed Lures 497 F20 92g Ct CI 19741

The notation at the top of the presious tariff page how escr was not republished in SeaLand s new tariff FMC
1721 because someone failed to reproduce the complete tariff page with the notation w hat using a Xeros machine

20 FMC
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bunker surcharge rule The telex filing was followed by a permanent tariff
page See Tariff FMC152 1st Revised Page 36 effective September 9
1977 Thus as SeaLand states because of this clerical error a 19
percent bunker surcharge was in effect from August 13 1977 until the
tariff was corrected on September 9 1977 Furthermore not only Aero
the nominal complainant here but 55 other shippers who shipped similar
goods during this period of time were affected by the error

DISCUSSION AND CONCLUSIONS

The question to be decided in this case as in all special docket
proceedings is simply whether the application for permission to refund
establishes that the type of error contemplated by PL 90298 occurred
and whether the application meets all other requirements established in
that law regarding the time of filing the application and the corrective
tariff and the assurance that no discrimination among shippers will result
if the application is granted In my opinion there is sufficient evidence to
establish that these requirements of law have been met

PL 90298 which amended section 1863 of the Act was designed
to remedy inequities and financial harm visited upon shippers which
resulted from inadvertent errors in tariff filing by carriers Thus when a
carrier intended to apply a lower rate on a particular shipment but failed
to file an appropriate tariff conforming to the carriers intention and
usually the shippers understanding prior to the enactment of PL 90
298 the canier was bound to charge the higher unintended rate even if
the shipper had relied upon the carriers representations that a lower rate
would be charged and that an appropriate tariff would be filed Or if the
carrier through inadvertence republished a tariff and caused the tariff to
reflect an unintended higher rate prior to the enactment of this remedial
law the carrier nevertheless was compelled to charge the higher rate
again causing shippers to suffer financial loss These inequitable results
were unavoidable because of the governing principles of law requiring
strict adherence to tariffs effective at the time of shipment regardless of
equities See Mueller v Peralta Shipping Corp 8 FMC 361 365
1965 United States v Columbia SS Company 17 FMC 8 19
1973

In recognition of the fact that this hard and fast doctrine could result in
inequities and hardships Congress passed PL 90298 The legislative
history to PL 90298 illustrates the types of mistakes which the statute
was designed to remedy as follows

The Commissions tariff riling regulations permit telegraphic filings of tariff amendments If they reflect a
reduction in or no change in costs the rate is effective when so filed At the time of these fihnga these regulations
were found in 46 CFR 5366cand 46 CFR 5366a3The telex filing must be followed by a permanent tariff page
at was done by SeaLand See 46 CFR 5366c5the regulation then m effect

20 FMC
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Section I8b appears to prohibit the Commission from authorizing relief where
through bona fide mistake on the part of the carrier the shipper is charged more than he
understood the rate to be For example a carrier after advising a shipper that he intends
to file a reduced rate and thereafter fails to file the reduced rate with the Federal
Maritime Commission must charge the shipper under the aforementioned circumstances
the higher rates

The Senate Report states the Purpose of the Bill
Voluntary refunds to shippers and waiver of the collection of a portion of freight

charges are authorized where it appears that there is an error in a tariff of a clerical
nature or where through inadvertence there has been a failure to file a tariff reflecting
an intended rate

Accordingly section 18b3 of the Act 46 USC 817b3was
amended in pertinent part to read as follows

The Commission may in its discretion and for good cause shown permit a
common carrier by water in the foreign commerce of the United States to refund a
portion of the freight charges collected from a shipper or waive the collection of a
portion of the charges from a shipper where it appears that there is an error in a
tariff of a clerical or administrative nature or an error due to an inadvertence in failing to
file a new tariff and that such refund or waiver will not result in discrimination among
shippers Furthermore prior to applying for such authority the carrier must have filed
a new tariff which sets forth the rate on which such refund or waiver would be based
The application for refund must be filed with the Commission within one hundred and
eighty days from the date of shipment Finally the carrier must agree that if permission
is granted an appropriate notice will be published in its tariff or such other steps taken
as may be required to give notice of the rate on which such refund or waiver would be
based

In the instant case it is clear that there was an error in a tariff of a

clerical or administrative nature The materials submitted clearly dem
onstrate that in republishing its tariff SeaLand inadvertently allowed an
error to become incorporated therein Thus while not intending that Item
No 625 be subject to an additional separate surcharge SeaLands new
tariff page was published in such a fashion that the goods in question
became subject to the additional surcharge This is the same type of
clerical or administrative error in tariff publication shown in the legislative
history to PL 90298 such as when the carrier in republishing its tariff
erroneously publishes a rate of S73 instead of 37 See House Report No
920 cited above p 4 Hearings on HR 9473 Before the Subcommittee
on Merchant Marine 90th Cong 1st Sess 1967 p 102 It is also clear
that it was Sea Lands intention prior to the shipments in question not to
assess an additional bunker surcharge As the legislative history to PL
90298 illustrates the element of the carriers preshipment intention is
essential See Senate Report No 1078 90th Cong 2nd Sess April 5
1968 to accompany HR 9473 p 1 referring to an intended rate
See also Munoz r Cabrera r Sea Land Service Inc 17 SRR 1191 1193
1977

The basis for the above findings is not merely the sworn statements in

Hope Report No 9211 90th Cong 14 Se Now mher 14 196 Ito accompany H R 94731 pp 3 4
Senate Report No 1078 90th Cong 2J Se Apr11 1963110 accompany HR 94731 p 1
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the application The tariff pages attached to the application corroborate
these statements Thus Sea Lands previous tariff applicable to shipments
of military household goods FMC48 clearly shows that it was not Sea
Lands practice to assess a separate bunker surcharge on top of the base
rates on shipments to Greece Spain and Italy the relevant destinations
in this case The sudden disappearance of the notation appearing in the
previous tariff FMC48 1st Revised Page 23D which in effect had
exempted military household goods moving to the named destinations
from an additional bunker surcharge would be inexplicable except if it
were the result of a clerical error in republishing the tariff page Further
corroboration of Sea Lands good faith is provided by the fact that Sea
Land took pains to canvass its records to uncover 55 other shippers who
are entitled to refunds or waivers of portions of freight charged and has
requested that the Commissionsorder consider these other shippers as
well as Aero Taken as a whole the application and supporting documents
give every appearance that a bona fide error occurred and that SeaLand
is attempting to make amends under the law I therefore find that there
was an error in Sea Lands tariff of a clerical or administrative nature

within the meaning of PL 90 298 The main problem that arises in this
case however is not that proof is lacking regarding the fact that the tariff
was in error It is the fact that the proceeding is in effect a class action
filed on behalf of 56 companies who because they are household goods
forwarders may not have borne the cost of the surcharge

The Problem ofAscertaining Who Bore the Extra Cost

In the usual specialdocket case the nominal complainant is an
exporter importer or manufacturer who qualifies as a shipper and has
borne the financial loss caused by the carriers error On occasion
however the Commission has encountered special docket proceedings in
which the nominal complainant has really not borne the extra costs
involved Thus ocean freight forwarders or customs house brokers have
on occasion been named as complainants in such cases instead of the real
shipper and have not borne financial harm either because they have not
paid the freight or because they have been reimbursed by the real shipper
See eg Special Docket No 519 Buckley Forstall In v Gulf
European Freight Association for Comb Line Notice of Adoption of
Initial Decision December 16 1977 Special Docket No 489 Willialns
Clarke Company Inc v SeaLand Service Inc Order on Remand
November 29 1977 Special Docket Nos 537 538 539 Salentine Co
Inc and ME Dey Co Inc v Europe Canada Lakes Lines March
16 1978ID adopted April 18 1978FMC In the cited cases the
nominal complainants were ocean freight forwarders or customs house

The legislative history to P 1 90298 reveals that the then Chairman of the Commission represented to the
Congress that specialdocket proceedings would require a showing before a qualified judicial officer of proof of the
bona fide nature of the mistake See Heanngs on HR 9473 Before the Subcommittee on Merchant Marine cited
above p 88
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brokers who did not bear the cost of the freight Accordingly in each
case it was necessary to insure that the refunds permitted would benefit
the actual person who bore the Toss who in each case was not the
forwarder or broker but the underlying shipper Upon determining who
bore the loss the forwarder or broker usually submitted an affidavit
promising to remit any refunds to the actual shipper

The problem in the instant case is similar but more complicated Nor
only is Aero Mayflower Transit apparently a household goods forwarder
but there are 55 other similarly situated companies who appear on Sea
Lands shipping documents as shippers All of the movements con
sisted of military household goods The underlying shipper is obviously
the US Government paying for the transportation probably under
contractual arrangements between military household goods forwarders
and military agencies The application acknowledges that these types of
shipment move under such arrangements and that in some trade areas
and under some contracts bunker surcharges are passed on to the US
Government It is not clear from the application however whether Aero
passed on the surcharge or absorbed it However I have been advised by
employees of Aero that the surcharges were passed on to the Government
in the four shipments This statement being a statement against its own
financial interest is entitled to be believed

Since Aero has suffered no apparent financial harm from Sea Lands
error the question must be asked whether any of the 55 other forwarders
also passed on the various surcharges Unless we make sure that the
refunds are made to the actual person who suffered the financial loss a
grave injustice can occur since the household goods forwarders may
receive compensation not only from the US Government but also from
SeaLand for the same expense As discussed above PL 90298 was
enacted to remedy inequities not to create them Furthermore the law
requires that the granting of refunds or waivers must not result in
discrimination among shippers Accordingly permission to grant refunds
in the instant case must insure that I the real shippers who bore the
financial harm on account of SeaLands error receive the benefit of the

refund and 2 that all such persons be treated equally In previous cases
in which only one forwarder and one shipper were involved such as the
five specialdocket cases cited above it was a relatively simple matter to
accomplish these dual objectives by requiring the nominal complainant to
swear in an affidavit that if he had not borne the loss he would act as

agent of the person who did and remit the refunds to that person When
56 forwarders are involved however the problem is more complicated

Because of the apparent su0us of Aker n a fort al do and the lack of clarity m the applica0on explained above
1 inquired o het he Aero had in fact passed the sirshrge on to the I S 00unment 61r Witham Lot ry of Aero
ado ned me b telephone that Aero had in Lint p the snharge on I imtructed Mr 1 o v to confirm his advice
to me in w nung See 46 I R n0292c X of the date of ihn decision the confirming letterr has not been received

A gatemen xInch Is made by deIzrfin aga his own peetn iary or propnctan merest has long been
recognized as being entitled to hehcf and ts aneeepuon to the hearal rule See e g imnihor V vpp 410
l S 284119771 1 afore Rule of buJenee 8041b 26 S A MtCormckPtdone e 277 Cd Cd 1972
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Not only are 55 of these forwarders not parties to the case and thus not
subject to orders of the Commission but the applicant carrier SeaLand
cannot be expected to ascertain from its records who the actual shipper
was or who bore the freight since SeaLand presumably deals only with
the household goods forwarder and other companies whose names appear
on Sea Lands records

In such a problematic situation the problem calls for administrative
ingenuity Administrative agencies are supposed to maintain flexibility
and ingenuity in fashioning procedures tailored to meet novel situations
As the Court in American Airlines v CAB 359 F2d 624 633 DC Cir
1966 stated

It is part of the genius of the administrative process that its flexibility permits adoption
of approaches subject to expeditious adjustment in the light of experience

In a similar vein the courts have encouraged administrative agencies to
disentangle themselves from procedural morass and to structure appropri
ate expedited proceedings to fit peculiar problems See eg Marine
Space Enclosures Inc v Federal Maritime Commission 420 F2d 577
588 DC Cir 1969 Consumer Federation of America v FPC 515
F2d 347 355 n 46 DC Cir 1975 Shell Oil Company v FPC 520
F2d 1061 1075 5 Cir 1975 cert den 426 US 1941 1976

Therefore I believe that the dual objectives of insuring equality of
treatment among shippers and insuring that refunds are made to the
persons who actually bore the financial harm can be achieved if SeaLand
notifies each forwarder and company shown on its records as shippers
that each forwarder or company should submit to SeaLand an appropri
ate affidavit identifying who bore the cost of the erroneous surcharge so
that SeaLand can make refunds to the proper person Upon receipt of
the affidavit SeaLand can make payments and report its action to the
Commission furnishing the affidavits in support of its action to the
Commission To insure that each forwarder or other company shown as
shipper on SeaLands records is aware of its rights to file claims Sea
Land should mail copies of the tariff notice regarding such rights to each
such person To insure further that the US Government contracting
office understands the situation if it bore the cost each such office
should receive copies of the tariff notices together with payment of
refunds by SeaLand with appropriate explanations In case the forwar
ders or companies affidavits through some error state that the
forwarder or company rather than the Govemment has borne the cost of
the surcharge and SeaLand accordingly makes payment on such a
representation each government military office involved should be sent

In the Shell al case the Court made the following appropriate icmarks citing iry n 7m aqa V F P 458
F 2d 731 743744D Cir 1971 as tollows

The ability to choose with relative freedom the procedure it will use to acquire relevant information gives the
Commission power to realistically tailor the proceedings to fit the issues helore n the information it needs to
illuminate those issues and the manner of presentation which in its judgment will bring before it the relevant
information in the most efficient manner
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copies of the tariff notices and an explanation by SeaLand that payment
has been made to the forwarder or company handling the military
shipment so that corrections can be made Finally a time limitation will
insure that claimants are diligent in exercising their rights to refund and
relieve SeaLand of an indefinite state of uncertainty as to whether it will
be required to dispense moneys See Docket No 6957 Agreement No
T2336New York Shipping Association Cooperative Working Arrange
ment Order Determining Amount and Directing Satisfaction of Remaining
Valid Claims April 3 1978 In that case which involved numerous
claimants entitled to benefits because of past overassessment under a
section 15 agreement the Commission required claimants to assert their
claims within 60 days of the date of the date of service of its order and to
furnish supporting information so that the validity of the claim could be
verified In granting claimants the right to seek benefits provided that
they did so within the 60day period the Commission stated

To have cut off the rights of these additional claimants without notice would have
been unfair to them just as to allow the Damoclean sword of possible adjustment claims
to hang forever over the head of NYSA would have been unfair to it Id p 11

It should be noted that PL 90298 provides that the carrier must
agree that if permission is granted an appropriate notice will be published
in its tariff or such other steps taken as may be required to give notice
of the rate on which such refund or waiver would be based Emphasis
added Rule 92a 46 CFR 50292acontains identical language

A 30day period of time should be ample to enable SeaLand to
accumulate the necessary information and report to the Commission
within 15 days thereafter as to how it has made refunds In the event that
some forwarders or companies do not assert claims and the underlying
shipper ie the US Government may be entitled to a refund the
Commission can take such steps as may be necessary to insure that a
refund will ultimately be made

1 therefore make the following findings and orders
1 The application was filed within the 180day period prescribed by

law As noted above the application was received by the Commissions
Secretary on January 13 1978 The shipments moved under freight bills
showing dates of August 16 1977 August 19 1977 August 19 1977 and
September 8 1977

2 SeaLand filed a corrective tariff by telex as permitted by the
Commissionsregulations on September 9 1977 prior to the filing of the
application as required by law

3 If the application is granted no discrimination among similarly

See same case Order o1 Reopening l chruara 21 197
Fhe documents o hi h Sear Land has turnishe4 to specify the dates of shipment look like freight hills rho

documents shoe dates as Iblloo 1B Date OM In FB Dale 09 19 17 F B Date Ott 19 1 0 Date 09 OS77

Sailing does are how n on these documents as 1 1 9 1 4 7 7 1 9 1 7 7 7 09 1 7 0904 Since all of these dates are
well w ohm the 181day penal of lime prenhed ht his oho application being tiled 1 e recce cd on January 13
19781 It IN mil n n to determine w tether date of Issuance of hill of lading sailing date or date of payment is
used todetennine the date of shipment for purpose of p 1 9049g
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situated shippers will result for the following reasons First SeaLand has
canvassed its records to identify every other household goods forwarder
who was affected by the erroneous publication regarding the bunker
surcharge and requests that every affected shipper be treated equally
Second as discussed above SeaLand will be ordered to send copies of
an appropriate tariff notice to all affected forwarders which notice will
provide that each such forwarder will be entitled to seek refund upon
submission of an affidavit specifying whether it bore the financial loss
rather than the US Government Third following submission of this
information to SeaLand SeaLand will make refunds to the forwarder or
US Government as appropriate to insure equality of treatment and
report to the Commission of the action it has taken Finally in order to
insure that no shipper is harmed because Sea Lands bunker surcharge
was in effect from August 13 1977 up to and including September 8
1977 the corrective tariff being effective on September 9 1977 the tariff
notice which SeaLand will be ordered to publish will in effect eradicate
the erroneous surcharge during that period of time

It is therefore ordered that upon adoption of this decision by the
Commission and subject to any modifications to this decision or to the
following orders which the Commission may make

1 SeaLand shall promptly publish the following notice in an appropri
ate place in its tariff

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket No 558 that effective August 13 1977 and continuing
through September 8 1977 inclusive the rates on Household Goods and Personal
Effects also unaccompanied Baggage of Military or other US Government Personnel
Moving on a Through US Government Bill of Lading are not subject to Bunker
Surcharge published in Rule 45 but are subject to all rules regulations terms and
conditions in this tariff otherwise applicable This Notice is effective for purposes of
refund or waiver of freight charges on any shipments of the goods described which may
have been shipped during this period of time

2 Immediately below the preceding notice SeaLand shall publish the
following notice in its tariff

Notice is further given as required by the decision of the Federal Maritime
Commission in Special Docket No 558 that requests for refunds may be submitted by
any household goods forwarder or other company which has shipped the goods
described in the notice above during the period specified Such requests shall be
accompanied by an affidavit specifying whether the forwarder or company bore the cost
of the bunker surcharge which shall identify the military contracting office for whom the
shipment was undertaken If the latter office bore the cost of the surcharge the affidavit
should so state Any requests for refund shall be submitted to SeaLand Service Inc
within 30 days after the effective date of this notice

3 Copies of the above tariff notices shall be mailed to each of the 56
household goods forwarders or other companies shown as shippers on
the list which SeaLand has attached to its application

1 he legislative history to PL 90298 contain a suggestion that remedial action could take the form of issuance
of a correction as of the date the error occurred See Hearings coed above p I03
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4 Within 15 days after receipt of the requests for refunds and the
affidavits SeaLand shall make refunds to the forwarder company or
Government military office depending upon which of these bore the cost
of the surcharge and shall file a report with the Commission as to the
action it has taken together with the supporting affidavits received
Refunds made to the US Government military office shall be accom
panied by a copy of the tariff notices with appropriate explanations If
refunds are made to the forwarder or company shown as shipper on
Sea Lands records SeaLand shall send a copy of the tariff notices to
the Government military office identified in the affidavits with the
notification that payment has been made to the forwarder or company
which has certified in its affidavit that such forwarder or company bore
the cost of the surcharge

WASHINGTON DC
April 24 1978

20 FMC

S NORMAN D KLINE
Administrative Law Judge



SPECIAL DOCKET No 570

DEUTSCHE SCHAGHTBAUUND TIEFBOHRGESELLSCHAFT MBH

v

LYKES BROS STEAMSHIP CO INC

NOTICE OF DETERMINATION TO REVIEW

May 17 1978

Notice is hereby given that the Commission on May 17 1978
determined to review the initial decision of the Administrative Law Judge
in this proceeding served April 21 1978

By the Commission

SEAL S FRANCIS C HURNEY
Secretary
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SPECIAL DOCKET No 570

DEUTSCHE SCHACHTBAUUND TIEFBOHRGESELLSCHAFT MBH

V

LYKES BROS STEAMSHIP CO INC

Application for permission to waive 1661145 of freight charges granted

INITIAL DECISION OF CHARLES E MORGAN
ADMINISTRATIVE LAW JUDGE

By application timely filed on March 22 1978 pursuant to Rule 92a of
the CommissionsRules of Practice and Procedure 46 CFR 50292aand
section 18b3 of the Shipping Act 1916 the Act Lykes Bros
Steamship Co Inc seeks authority to waive 1661L45 of the total
applicable freight charges of 53107920 on a shipment of oil well
equipment one drilling rig bill of lading dated September 25 1977 from
Houston Texas to Bremen West Germany The application is concurred
in by the consignee complainant Deutsche SchachtbauUnd Tiefbohrge
sellschaft MBH which paid and bore freight charges of1446775 on the
shipment

In September 1977 before the shipment moved Lykes Bros negotiated
with the complainants forwarder acting on behalf of the complainant a
rate of S205 per cubic foot including heavy lift and extra length charges
berth terms plus a 4 percent currency adjustment factor

Due to an administrative error Lykes Bros inadvertently filed the
agreed rate of 205 showing New Orleans as the port of loading rather
than Houston attachment 1 to the application first revised page 186A
of the tariff effective September 23 1977

At the time of the shipment on September 25 1977 the applicable rate
from Houston was on oil well equipment attachment 2 5th revised
page 185 effective September 22 1977 The applicable charges are
computed as follows The shipment weighed 65040 pounds and measured
6786 cubic feet The applicable rate was 510450 W2240 pounds or M
40 cubic feet The shipment measured 16965 tons This times 10450

fhi decision mill become the decnton of the Com mismn in the absence of resiem thereof h the Commission
Rule 27 Rule of Practice andIrocedme a6 FR 502 227
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resulted in 1772843 basic freight charges A heavy lift charge of 5625
per ton applied and this times 16965 tons was954281 An extra length
charge applied at 55 cents per foot for length over 30 feet The extra 28
feet length times 55 cents resulted in an extra length charge of 1540 per
ton This times 16965 tons became a charge of261261 The total
applicable charges were 2988385 exclusive of a currency adjustment
charge of 4 percent of the previous total or119535 The total applicable
charges were 3107920

The complainant paid charges based on the agreed rate of 205 per
cubic foot times 6786 cubic feet or 1391130 plus the 4 percent
currency adjustment of 55645 or a total or1446775

The difference between the applicable charges of 3107920 and the
agreed charges of1446775 is 1661145 which is the amount sought to
be waived

Lykes Bros is a participant in Gulf European Freight Association
Agreement No 93603 and all pertinent tariffs are those of GEFA
Lykes Bros has filed with group concurrence in the GEFA tariff the
agreed rate of205 per cubic foot plus 4 percent currency adjustment
factor attachment 6 4th revised page 186A of the tariff effective
January 19 1978 prior to the filing of this application providing for
application of the agreed rate from Houston to Bremen

During the period in issue no shipments of other than complainantsof
the same or similar commodities moved via Lykes Bros which believes
no discrimination among shippers will result from approval of the sought
waiver herein Lykes Bros agrees to the publication of a notice or of
such action as the Commission may direct if permission for the waiver is
granted

The statutory requirements for the sought waiver have been met It is
concluded and found that there was an error of an administrative or
clerical nature in that the negotiated or agreed rate was published from
New Orleans rather than from Houston that the authorization of a waiver
of a portion of the applicable freight charges will not result in discrimina
tion among shippers that prior to applying for authority to waive a
portion of the applicable charges a new tariff has been filed which sets
forth the application of the agreed rate from Houston on which rate basis
the waiver of a portion of the applicable charges would be computed and
that the application was timely filed

In accordance with section 18b3of the Act permission is granted to
waive a portion of the applicable charges The waiver authorized is
1661145

WASHINGTON DC
April21 1978

FEDERAL MARITIME COMMISSION

8 CHARLES E MORGAN
Administrative Law Judge

20 FMC



NOTICE OF ADOPTION OF SUPPLEMENTAL INITIAL DECISION
AND ORDER PERMITTING WAIVER OF CHARGES

May 17 1978

No exceptions having been taken to the initial decision in this
proceeding and the Commission having determined not to review same
notice is hereby given that the initial decision became the decision of the
Commission on May 17 1978

It is Ordered That applicant is authorized to waive collection of
2106138 of the charges previously assessed Cutler Hammer Denver

It is further Ordered That applicant shall publish promptly in its
appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket 534 that effective November 30 1976 for purposes of
refund or waver of freight charges on any shipments which may have been shipped
during the period from November 30 1976 through March 3 1977 the rate from
Houston to Helsinki on Printing Press KD in 40 containers house to house is
5210000 lumpsum subject to all applicable rules regulations terms and conditions of
said rate and this tariff

It is further Ordered That waiver of the charges shall be effectuated
within 30 days of service of this notice and applicant shall within five
days thereafter notify the Commission of the date and manner of
effectuating the waiver

By the Commission

SEAL S FRANCIS C HURNEY
Secretary

20 FMC
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SPECIAL DOCKET No 534

CUTLERHAMMER DENVER

1
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Application to waive collection granted

SPECIAL DOCKET No 534

CUTLER HAMMER DENVER

V

LYKES BROS STEAMSHIP CO INC

Adopted May 17 1978

SUPPLEMENTAL INITIAL DECISION OF THOMAS W REILLY
ADMINISTRATIVE LAW JUDGE

Pursuant to the CommissionsOrder on Remand issued March 14
1978 this is a supplemental initial decision responding to the Commis
sions direction to afford the parties an opportunity to furnish additional
evidence determined to be missing from the originallyfiled application
and likewise held to be insufficient to support the Administrative Law
Judges Initial Decision of January 12 1978

As more fully set forth in the January 12th Initial Decision this is a
proceeding under section 18b3of the Shipping Act 1916 as amended
by PL 90298 and Rule 92 of the CommissionsRules of Practice and
Procedure 46 CFR 50292 wherein the Lykes Bros Steamship Co Inc
Lykes or Applicant has sought permission to waive collection of a
portion of the freight charges on a shipment of printing press parts which
moved from Houston Texas to Helsinki Finland under bill of lading
dated February 10 1977

Lykes asserted that a verbal agreement had been reached in March
1976 with a freight forwarder for a lump sum rate to cover the subject
shipment On November 30 Lykes filed such a lump sum rate but failed
to include Houston as a port of loading The Commission held that No
evidence has been furnished which would substantiate that a prior
agreement was reached to establish a rate to include Houston as a loading
port or that the exclusion of Houston from the tariff was inadvertent
Order pl The Commission pointed out that even though the applica

This decision became the decision of the Commission May 17 1978
t 46 US C 817 as amended
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tion was submitted under the sworn statement of an official of the carrier

Applicantnonetheless under the circumstances of this case

independent evidence should be required and if it is necessary to resort to
sworn statements it is appropriate that such statements indicate that they
are from persons who were involved in forming the alleged agreement

Order 2
In response to the CommissionsMarch 14 Order On Remand the

presiding Administrative Law Judge sent a letter on March 15 1978 to
Lykes with copy to Complainant and copy filed in public docket file
together with a copy of the CommissionsOrder requesting the additional
documentation sought by the Commission A deadline of thirty days was
imposed but later extended at request of Applicant in order to ensure
compliance with the Commissionsoverall 45day requirement for issu
ance of the supplemental decision

Additional documentation has been supplied by the Applicant and I
find this further evidence to be sufficient to now support the original
fmdings of fact initial Decision January 12 1978 at 4 Those findings of
fact and the conclusions of law set forth in that original Initial Decision
are hereby incorporated by reference in this Supplemental Initial Decision
as if fully set forth herein

A brief summary of the nature and contents of the additional corre
spondence and further evidence from the Applicant Lykes is as follows

EXHIBIT A April 10 1978 letter from Lykes manager David W
Gunther to the Secretary of the Commission establish
ing necessity for extension of time beyond that estab
lished by the Administrative Law Judge

EXHIBIT B April 18 1978 letter from Lykes manager David W
Gunther to Judge Reilly enclosing original and three
copies of two sworn affidavits responding to Judges
letter of March 15 and Commissions Order On
Remand also contains statement that all Lykes files
have been reviewed and they are unable to locate any
existing written evidence as to the verbal negotia
tions and agreement involved here that they are
therefore submitting in lieu thereof affidavits from the
parties directly involved in the negotiations

EXHIBIT C April 10 1978 affidavit of GB Chatelain a Lykes
Bros official attesting to the March 1976 verbal
negotiations with John McGary official of the ship
pers freight forwarder Schenkers International and
the subsequent tariff filing error

EXHIBIT D April 13 1978 affidavit of John McGary an official of
Schenkers International Forwarders Inc attesting to
the March 1976 verbal negotiations with GB Chate
lain Lykes Bros official
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Accordingly permission is granted to the applicant Lykes Bros
Steamship Co Inc to waive collection of a portion of the freight
charges specifically the amount of 2106138 An appropriate notice
must be published in Lykes tariff

WASHINGTON DC
April21 1978

S THOMAS W REILLY
Administrative Law Judge

20 FMC



NOTICE OF ADOPTION OF INITIAL DECISION
AND ORDER PERMITTING REFUND OF CHARGES

May 17 1978

No exceptions having been taken to the initial decision in this
proceeding and the Commission having determined not to review same
notice is hereby given that the initial decision became the decision of the
Commission on May 17 1978

IT IS ORDERED That applicant is authorized to refund159519 of
the charges previously assessed GeorgiaPacific Corporation

IT IS FURTHER ORDERED That applicant shall publish promptly in
its appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket 569 that effective January 11 1978 for purposes of
refund or waiver of freight charges on any shipments which may have been shipped
from January 11 1978 through February 9 1978 the rate from Baton Rouge to Leith on
Woodpulp unitized in hales measuring up to 12 CBM per ton minimum 2250 metric
tons is 54350 per 2240 lbs subject to all applicable rules regulations and conditions of
said rate and this tariff

IT IS FURTHER ORDERED That refund of the charges shall be
effectuated within 30 days of service of this notice and applicant shall
within 5 days thereafter notify the Commission of the date and manner of
effectuating the refund

SEAL 5 FRANCIS C HURNEY
Secretary

20 FMC
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Application o make refund granted

SPECIAL DOCKET No 569

GEORGIA PACIFIC CORPORATION

v

GULF UNITED KINGDOM CONFERENCE

Adopted May 17 1978

INITIAL DECISIONOFTHOMAS W REILLY ADMINISTRATIVE
LAW JUDGE

Pursuant to section 18b3the Shipping Act 1916 as amended by
PL 90298 and Rule 92 of the Commissions Rules of Practice and
Procedure 46 CFR 50292 the Gulf United Kingdom Conference
GUKC or Applicant has applied for permission to refund a portion of
the freight charges on a shipment of bales of woodpulp which moved
from Baton Rouge Louisiana to Leith Scotland under four bills of
lading dated January 10 1978 issued by PhillipsParr Inc as agents for
Harrison Line a member of the Gulf United Kingdom Conference The
application for permission to refund was filed March 15 1978

The subject shipment moved under GulFUnited Kingdom Conference
Tariff No 39 FMC18 3rd revised page 230 effective January 9 1978
under the rate for Woodpulp Unitized in bales measuring up to 12
CBM per Ton min 2250 metric tons Baton RougeLeith thru February
10 1978 The aggregate weight of the shipment was5115600 pounds
228375 long tons or232042 metric tons The rate applicable at time of
shipment was 4350 per metric ton a ton of 22046 pounds The rate
sought to be applied is 4350 per long ton a ton of 2240 pounds

This decision became the decision of the Commission May IZ 1978
2 46 U SC 817 as amended

Although the cited anti page bears a January 1 Ith effective date at the top there is a footnote specifically relating
to the subject commodity stating Filed by telex to FMC Jan 9 1978 A reference to the telex on file in the
Commissionsofficial tarriff files reveals that the telex itself expressly provides that it is to be effective January 9
1978 EFF JAN 9 The CommissionsGeneral Order 13 46 CFR Part 536 authorizes telegraphic fiings of tariff
amendments See 46 CFR 536 6c Telegraphic amendments resulting in a decrease in cost or no change in cost to the
shipper may become effective upon publication and filing 46 CFR 5366a3 Effective January I 1978 General
Order 13 was revised Under that revision authorization for telegraphic filings appear at 46 CFR 53610c46 CFR
5366a3now appears at 46 CFR 53610a3
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pursuant to GUKC Tariff No 39 FMC18 6th revised page 230
effective February 15 1978

Aggregate freight charges payable pursuant to the rate applicable at
time of shipment amount to 10093832 Aggregate freight charges at the
rate sought to be applied amount to 9934313 The difference sought to
be refunded is159519 The Applicant is not aware of any other
shipment of the same commodity which moved via the Harrison Line
during the same time period at the rates involved in this shipment

GUKC offers the following explanation as grounds for granting the
application

4 The rate on Woodpulp in Gulf United Kingdom Tariff 39 FMC18 is OPEN
subject to filing by individual Member Lines Prior to December 15 1977 tariff rates
were based on long tons of 2240 lbs or measurement tons of 40 cubic feet and
Harrison Line had a rate filing as follows

Woodpulp Unitized in bales measuring up to 45 tuft per ton 2240 lbs minimum
1800 long tons
Baton RougeLeithThru Dec 31 1977 4000 W 2240 lbs

See 12th Rev Page 136 Gulf United Kingdom Tariff 38FMC17

On December 15 1977 the Gulf United Kingdom Conference converted its tariff to the
metric systemrates per metric ton of22046 lbs or per cubic meter Harrison Lines
filing as shown above was converted as follows

Woodpulp Unitized in bales measuring up to 12 cubic meters per ton22046 lbs
minimum 2250 metric tons

Baton RougeLeithThru Dec 31 197753950W 22046 lbs
See Original Page 230 Gulf United Kingdom Tariff 39FMC18

However prior to the conversion to the metric system PhillipsParr Inc agents for
Harrison Line had been corresponding with the shipper Georgia Pacific Corporation
with regard to a rate on Woodpulp beyond the December 31 1977 expiration date and
in a letter dated December 14 1977 PhillipsParr quoted a rate of 54350 per 2240 lbs
for shipment dunng 1978

On January 9 1978 PhillipsParr instructed the conference Office to the Woodpulp
filing which had expired December 31 1977 at a rate of 54350 for 30 days The
Conference Office filed a rate of 54350 W by telex to the FMC on January 9 1978 and
issued 3rd Revised Page 230 to the Tariff FMC18 failing to take into account that the
W basis was now per metric ton 2204 6 tons sit should read 22046pounds
instead of per long ton 2240 Ibs

On February 10 1978 the Conference Office filed 6th Rev Page 230 at rate of 54350
per 2240 Ihs for a period of thirty days

Respondent requests to grant Harrison Line permission to refund a part of the ocean
charges on basis of misunderstanding on part of the Conference Office in filing the rate
on a metric ton basis rather than a longton basis due to recent conversion of the tariff
to a metric basis

Section 18b3of the Shipping Act 1916 46 USC 817 as amended by
Public Law 90298 and Rule 92a Special Docket Applications Rules
of Practice and Procedure 46 CFR 50292aset forth the applicable law
and regulation The pertinent portion of 18b3 provides that
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The Commission may in its discretion and for good cause shown permit a
common carrier by water in foreign commerce to refund a portion of freight charges
collected from a shipper or waive the collection of a portion of the charges from a
shipper where it appears that there is an error in a tariff of a clerical or administrative
nature or an error due to an inadvertence in failing to file a new tariff and that such
refund or waiver will not result in discrimination among shippers Provided further That
the common carrier has prior to applying to make refund filed a new tariff with the

Commission which sets forth the rate on which such refund or waiver would be
based and Application for refund or waiver must be filed with the Commission
within 180 days from the date of shipment

The clerical and administrative error recited in the subject application is
of the type within the intended scope of coverage of section 18b3of
the Act and section 50292 of the CommissionsRules of Practice and
Procedure

Therefore upon consideration of the documents presented by the
Applicant it is found that

1 There was an error in a tariff of a clerical or administrative nature
resulting in the inadvertent failure to file the agreed rate based on a long
ton of 2240 pounds per ton instead of on a metric ton 22046
pounds per ton basis occasioned at least in part by confusion during
the conversion to the metric system and contrary to the negotiated
agreement worked out in advance of the shipment

2 Such a refund of a portion of the freight charges will not result in
discrimination among shippers

3 Prior to applying for authority to refund a portion of the freight
charges the Conference GUKC filed a new tariff which set forth the
rate on which such refund would be based

4 The application was fled within 180 days from the date of the subject
shipment

Accordingly permission is granted to the Harrison Line to refund a
portion of the freight charges to the complainant GeorgiaPacific Corpo
ration specifically the amount of159519 An appropriate notice wil be
published in GUKCstariff

WASHINGTON DC
April 19 1978

4 For other provisions and requirements aee 18603 and 50292 of the CommissionsRules of Practice and
Procedure 46 CFR 50292a c

8 THOMAS W REILLY
Administrative Law Judge
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NOTICE OF DETERMINATION NOT TO REVIEW

May 19 1978

Notice is hereby given that the Commission on May 19 1978
determined not to review the decision of the Settlement Officer in this

proceeding served May 9 1978
By the Commission

SEAL 5 FRANCIS C HURNEY
Secretary

20 FMC
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Reparation Denied

FEDERAL MARITIME COMMISSION

INFORMAL DOCKET NO 4301

NATIONAL STARCH CHEMICAL CORPORATION

V

HANSA LINE

DECISION OF RONALD J NIEFORTH SETTLEMENT OFFICER

By complaint filed August 12 1977 National Starch and Chemical
Company complainant alleges that it was overcharged an amount of
52239 as result of Hansa Line carrier failing to apply an allowance for
palletization on a shipment of Rubber Cement carried aboard the steamer
STERNANFELS from New York to Kuwait May 29 1976 The dispute
at issue centers upon whether Rule 8 EXPLOSIVES DANGEROUS
OR HAZARDOUS CARGO of the applicable freight tariff The 8900
Rate Agreement Freight Tariff No 5 F M C 5 in some manner voids
the application of Rule 26 entitled PALLETIZED CARGO as it
relates to exemption of DANGEROUS and HAZARDOUS cargo

Rule 8 above addresses itself in pertinent part to whether cargo shall be
stowed on or under deck of the vessel based upon the requirements of
the Code of Federal Regulations Title 46Shipping as amended The
Rule additionally defines the rate level ie Dangerous Hazardous Cargo

Both parties having consented to the informal procedure of Rule 19a1 of the CommissionsRules of Practice and
Procedure 46 CFR 301304 this decision will be final unless the Commission elects to review it within 15 days from
the date of service thereof

Note Determination not to review May 19 1978
r 8 EXPLOSIVES DANGEROUS OR HAZARDOUS CARGO

a Dangerous or Hazardous Cargo unless otherwise specified shall he determined in accordance with Code of
Federal Regulations Title 46 Shipping as amended Unless otherwise specifically rated commodities for which the
ONLY stowage is ON DECK IN OPEN or ON DECK PROTECTED shall take Dangerous Cargo Rates

Dangerous or Hazardous Cargo hearing standard caution on labels as required by the U S Code of Federal
RegulationsTitle 46 but which may he stowed under deck in conformity with such regulations shall he assessed the
Cargo N O S Rate Item 215 unless a specific commodity rate is provided

26 PALLETIZED CARGO

I The provisions in these rules will apply only to prepalletized cargo on shippers non returnable pallets ea ept
not applicable to the following commodities
1 aril Born Commodities

All Dangerous and Hazardous Cargo hems in accordance with Rule 8
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or General Cargo N O S which shall be applicable in the absence of
a specific commodity rate

In contrast Rule 26 relating to PALLETIZED CARGO provides for
a palletization allowance of 10 percent of the overall cubic measurement
of the unit load if freighted on a volume basis or a 5 percent allowance of
the gross weight if freighted on a weight basis plus a further discount of
the three dollars300 per revenue ton for cargo moving under the terms
and conditions of the rule with exceptions as provided in the rule

In support of its petition the complainant alleges that the cargo
described on the Bill of Lading as Rubber Cement Flammable Liquid
Label Flash Point of 15 Degrees Fahrenheit is considered NON
HAZARDOUS for rating purposes per Rule 8 of the Tariff Ostensibly
the NON HAZARDOUS classification entitles the cargo to a palletization
allowance No further explanation however is offered to support the
allegation that such an allowance should have applied on the shipment or
that the cargo is in fact NON HAZARDOUS

Rule 8 covering DANGEROUS AND HAZARDOUS CARGO pro
vides that where such cargo may be carried under deck pursuant to
governing regulations the General Cargo N O S rate is applicable in
the absence of a specific commodity rate listing Alternatively where
cargo is restricted to on deck stowage and again no specific commodity
listing is provided in the tariff the higher level DANGEROUS CARGO
rate is applicable With reference to this rule and in the carriers denial of
the complainantsclaim the carrier allegedly stated that DANGEROUS
OR HAZARDOUS CARGO bearing standard caution on labels but

which may be stowed under deck shall be assessed the Cargo N O S
rate It does not imply that it is Cargo N O S but only differentiates
it from that cargo that can only be stowed on deck This Settlement
Officer finds the carriers statement represents a proper interpretation of
the tariff

Rubber Cement having a flash point of 80 degrees or less is classified
as Label and Hazardous type cargo in the U S Code of Federal
Regulation Title 46Shipping Freight Tariff Rule 26 PALLETIZED
CARGO lists numerous freight commodities upon which the palletization
allowance shall not apply Notably the Rule provides that Dangerous and
Hazardous Cargo items in accordance with Rule 8 which by reference
to Code of Federal Regulations Title 46 Shipping includes the commodity
at issue are not entitled to the palletization allowance Whether the
ordinary General Cargo N O S rate may be applicable on certain
DANGEROUS or HAZARDOUS CARGO which are not otherwise

specifically provided for by commodity description does not change the
fact Rule 26 exempts the application of a palletization allowance on
Rubber Cement having a Flash Point of less than 80 Degrees Fahrenheit

also see the penulummc preenpph of Complainant letter addrened to 1r S 1ucig of 1 w Hanmann
o Inc dated V a 13 1977
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Accordingly the claim of complainant for reparation is hereby denied
and its complaint dismissed

S RONALD J NIEFORTH
Settlement Officer

20 FMC
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DOCKET No 771

PACIFIC FAR EAST LINE CERTIFICATE PERFORMANCE No P88

PACIFIC FAR EAST LINECERTIFICATES CASUALTY NO C1084 AND
C1182

NOTICE OF REVOCATION AND DISCONTINUANCE

May 30 1978

The Commission commenced this proceeding in order to determine
whether or not the certificate of financial responsibility for nonperform
ance of transportation numbered P88 previously issued to Pacific Far
East Line Inc Respondent should be revoked or modified An Initial
Decision has been issued and exceptions to that decision have been filed
with the Commission Subsequent to the filing of those exceptions
Respondent withdrew the vessels SS Monterey and SS Mariposa from
service Those vessels were the subject of this proceeding

Respondent had also been issued certificates of financial responsibility
for death or injury to passengers or other persons on voyages on the
named vessels Those certificates are numbered C1084 and C1182

Certificate C1182 expired on April 9 1978
Respondent has returned certificates numbered P88 C1084 and C

1182 to the Commission

Because Respondent no longer has need of certificates numbered P88
and C1084 and because they have been voluntarily returned by
Respondent for revocation they will be revoked and there is no longer
any issue to be resolved by the proceeding docketed as number 771
Consequently the Commission will vacate the Initial Decision in that
proceeding and discontinue it

THEREFORE IT IS ORDERED That pursuant to Part 540 of Title
46 Code of Federal Regulations certificates of financial responsibility
numbered P88 and C1084 heretofore issued to Pacific Far East Line
its affiliates predecessors successors or assigns covering either the SS
Monterey or SS Mariposa or both are revoked effective immediately

IT 1S FURTHER ORDERED That the Initial Decision issued on
December 23 1977 in Docket No 771 Pacific Far East Line Inc

20 FMC 745
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Certificate Performance No P88 is vacated and the proceeding is
discontinued

By the Commission

SEAL S FRANCIS C HURNEY
Secretary

20 FMC
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INFORMAL DOCKET No 4051

PARAMOUNT EXPORT COMPANY

V

SEALAND SERVICE INC

REPORT

June 6 1978

BY THE COMMISSION Richard J Daschbach Chairman Thomas F
Moakley Vice Chairman James V Day Commissioner

By complaint filed under section 22 of the Shipping Act 1916
Complainant Paramount Export Company seeks reparation from Re
spondent SeaLand Service Inc SeaLand for alleged freight over
charges in violation of section 18b3of the Act

Complainant delivered to Respondent two vans loaded with fruit and
produce packed and sealed by the shipper for transportation from
Oakland California to Hong Kong

One of the vans moved aboard Sea Lands vessel the SS McLEAN

Voyage No 81 under bill of lading dated September 7 1976 As to this
particular container the complaint alleges that

Our investigation confirmed that 90 crates of plums were never shipped This fact is
confirmed by the weight certificates as received from Sealand Service Inc showing the
difference of approximately 3000 lbs representing the weight of 90 crates of plums This
shortage was also confirmed by Wood Brownessurvey in Hong Kong Also Superior
Packing Co confirmed that 90 crates were never shipped and refunded the FOB value
of the plums

SeaLand denied any overcharges and urged dismissal of the complaint
for lack of proof that a shortage had occurred SeaLand also contends
that its tariff prohibits payments on such claims that it had no opportunity
to inspect the contents of the container and that Complainant had not
submitted to the Department of Commerce the necessary forms concern
ing the shortage

In a decision issued February 7 1978 Settlement Officer Ronald J
Neiforth held that Complainant had not proven its claim The contention
with respect to the quantity of goods stuffed in containers packed and
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sealed by the shipper in CYCY transportation should in the opinion of
the Settlement Officer be proven by indisputable evidence

The Settlement Officer also found that Rule 70B9of the tariff barred
recovery and concluded that Complainant had not sustained its burden
of proof and that reparation could not be granted under the governing
tariff

We disagree with the Settlement Officers conclusions First we find
the Settlement Officers reliance on Rule 70B9of the applicable tariff
as bar to recovery to be misplaced In our view that rule is not directed
to the question offreight charges but is rather a disclaimer on the part of
the carrier of any liability for shortages in or damage to cargo received in
shipper packed and sealed containers

Under the terms of CYCY transportation the carrier receives from the
shipper and delivers to the consignee sealed containers As the Settlement
Officer properly pointed out this type of transportation benefits shippers
and carriers alike as reduced handling of the cargo by the carrier is
translated into lower rates for the shipper By accepting delivery of sealed
containers the carrier for all practical purposes relinquishes control over
the contents of the containers and must rely on the information supplied
by the shipper on the bill of lading for rating the cargo The question then
becomes whether a shipper who chooses the benefits of CYCY transpor
tation is estopped from later contending that the bill of lading contained
errors of description which caused the carrier to misrate the shipment

In Cone Mills Corporation v Trailer Marine Transport Informal
Docket No 369I Commission Order of Adoption served January 30
1978 freight overcharges were claimed on four shipments of piece goods
delivered to the carrier in shipper loaded and sealed trailers The shippers
clerk it was alleged had by error omitted to state the measurements of
the cargo in the bills of lading Complainant in that case sought to have
the freight charges adjusted in accordance with the measurements shown
in the invoices Because the tariff provided that unless the shipper stated
in the bill of lading the cubic measurements of cargo rated on a per cubic
foot basis freight would be charged upon 100 percent cubic capacity of
containers delivered sealed by the shipper the settlement officer there
found that by sealing the containers the shipper had prevented the
carrier from using space which might otherwise have been available He
therefore denied reparation The Commission agreed holding that by
sealing the containers the shipper had in effect leased and moved entire
containers

PACIFIC WESTBOUND CONFERENCE Freight Tariff FMC12 Rule No 70 Cargo in Containers
A DEFINITION OF TERMS AS USED IN THIS RULE 9 CYCY The term CYCY means containers

packed by shippers off carriers premises delivered by shipper to carriersCY accepted by consignee at earners CY
and unpacked by consignee off carriers premises all at the risk and expense of cargo

o RULE NO 70B9CY CONTAINER SHIPPER LOAD AND COUNT
a When containers are packed and sealed by shipper the carrier or his authorized agent will accept same as
Shippers Load and Count and the bill of lading shall be so claused
b Carrier will not be directly or indirectly responsible for

2 Any discrepancy in count or consealed damage sic
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Secretary
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Section 18b3requires the carrier to assess and collect freight charges
only for what it actually carries and at the rate in effect at the time of
shipment This requirement places upon the carrier the obligation of
collecting only such charges as are provided in its tarifffor what actually
tnoved

In the Cone Mills case the piece goods packed in cartons were all
assessed the same container rate In the instant case the carrier assessed

various commodity rates and charged freight according to the quantity of
each commodity shipped Clearly under section 18b3the carrier may
not under these circumstances collect freight on 400 crates of plums if
in fact only 310 were shipped For here the carrier did not charge a rate
per container as in the Cone Mills case but rather a commodity rate on
each of the items carried

As the tariff rule mentioned by the Settlement Officer does not in our
opinion bar recovery the question is whether Complainant has sustained
its burden of proof We believe the Settlement Officer erred in holding
that it had not

Complainant has submitted an extract from a survey report prepared
by the firm of Wood Browne in Hong Kong at the request of
Complainant and of the consignee which asserts that a survey of the
container revealed that while the seal on the container that arrived on the

SS McLEAN was intact as were the packages inside the container only
310 crates of plums of the advised quantity of 400 were found in the
container Complainant also submitted an invoice from the supplier of the
plums the Superior Packing Co for 400 crates and a refund for the 90
crates short shipped On the basis of the foregoing we are of the opinion
that Complainant has sustained its claim by substantial evidence and with
reasonable certainty

The decision of the Settlement Officer is therefore reversed and

Complainant is awarded reparation in the amount of 36810
IT IS SO ORDERED

By the Commission

Commissioner Leslie Kanuk dissenting I would deny reparation in this
proceeding and would uphold the Settlement Officers decision to dismiss
the complaint

The shipper in this instance had the option of 1 delivering his cargo

In Chu aeu H a Q R Ct t Rand Iln crn nt o r 2d 12 126618th Or 19is m onstdcnng section
617 of the Interstate Commerce Act nhtch pantile sesnon 18t b13 of the Shipping As E the court stung Boston
Sham R H t Hooker 233 lS 97 19111 stated

So strong is this anmdtscr mtmnion prorvon that the coons hate generd5 refused to iecognve on of hetntse
justifiable delcnse of estoppel

Commissioner Leslie Kmuh dissents her dissenting opinion is a itched
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the the carriers yard for stuffmg or 2 taking advantage of the lower CY
CY rate and stuffing and sealing the containers in his own yard He chose
the former option thus precluding the carrier from examining the contents
of either van

The shipper then complained that one van was short 90 cases of plums
and cites as evidence

a differential of3000 lbs in weight between the two vans which was
reported by SeaLand

a survey by a Hong Kong firm that attests to the fact that the seal
was intact and that the total shipment contained 90 cases of plums
fewer than was listed on the bill of lading

a credit invoice by the packer to the Complainant for the value of 90
cases of plums
I do not find the burden of proof sufficient to fmd for the Complainant

At no time did the carrier have the opportunity to examine the contents
of either van Nowhere in the record do we find an admission by the
Complainant as to where the shortage occurred and who was responsible
In no way can we be certain that the intact seal has any corroborative
utility since the record does not support the finding that the seal at the
end of the journey was in fact the same seal which was applied at the
beginning of the journey

Furthermore I do not consider the weight differential between the two
vans as constituting a heavy burden of proof There is no reason to
assume that the two vans should have been identical in weight The
differential could have been due to a variance in cargo composition or to
a variance in cargo distribution between the two vans The only
evidence we are given as to the presumed contents of each van are the
bills of lading provided by the shipperone of which the shipper now
claims was erroneous Factors other than cargo weight discrepancies
singularly or combined could also have accounted for the weight
differential of the two vans To borrow from RespondentsReply to
Complaint Chassis weight cab weight whether the scale was at true
zero all have a bearing on whether the weight is correct and accurate

Since its inception containerized shipping has provided substantial
benefits to shippers and carriers alike but these benefits to shippers and
carriers alike but these benefits are not realized without occasional
problems In this instance the shipper had perishable cargo and elected
to pack his own reefers and to enjoy the lower CYCY rate A condition
precedent to the CYCY rate is that the shipper must supply weight
documentation which could be relied on by the carrier The Complainant
had the option of tendering his cargo to Respondentscontainer freight
station for stuffing thus passing the responsibility for container contents
on to the carrier but instead he opted to do his own packing

In my opinion the present case does follow the precedent set in Cone
Mills supra regardless of whether one tariff or several tariffs were
applied to the contents of one container In both instances the carrier
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had to rely on the shippersdocumentation In both instances the shipper
was exclusively responsible for loading and sealing the containers and for
completing the bills of lading Verification by the carrier was never
intended

I believe that the precedent in Cone Mills should be upheld Further
more there has been no refutation that the CYCY tariff involved here
was unlawful The carrier had no choice but to charge its lawfully filed
rate and the shipper must be charged with knowledge of the governing
rules and regulations involved with such application

I must therefore conclude that the law lies fully with the Respondent
in this proceeding and that the Complainant should be denied reparation

20 FMC
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FEDERAL MARITIME COMMISSION

DOCKET No 7735

PUBLICATION OF INACTIVE TARIFFS BY INDEPENDENT CARRIERS IN THE
FOREIGN COMMERCE OF THE UNITED STATES

ORDER

June 6 1978

On Feoruary 6 1978 the Commission issued a final Order in the
abovestyled proceeding Order directing the cancellation of some 500
inactive steamship tariffs including AP Moller Maersk Line Maersk
Line Tariff No FMC67 governing transportation to US Atlantic and
Gulf Ports from Red Sea and Gulf of Aden Ports

Now before the Commission is a Petition for Reconsideration Petition
filed by Maersk which requests that Maersk Line Tariff No FMC67 be
reinstated because Maersk actually was providing vessel calls to the Red
Sea and Gulf of Aden ports in question despite its earlier representations
to the contrary The CommissionsBureau of Hearing Counsel replied to
the Petition

The Commission takes official notice that Maersk Line has filed a new
tariff covering Red Sea and Gulf of Aden Ports which became effective
on May 1 1978 Tariff No FMC90 and is apparently extending
common carrier service pursuant thereto Under these circumstances the
issues raised by Maersk Lines request to reconsider the February 6th
Order have become moot

THEREFORE IT IS ORDERED That the Petition for Reconsidera
tion of AP Moller Maersk Line be dismissed as moot

By the Commission

SEAL S FRANCIS C HURNEY
Secretary

20 FMC
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FEDERAL MARITIME COMMISSION

DOCKET No 7435

AGREEMENT No T2880 AS AMENDED ET AL

DOCKET No 7442

POUCH TERMINAL INC

V

THE PORT AUTHORITY OF NEW YORK AND NEW JERSEY

ORDER DENYING RECONSIDERATION

June 7 1978

The Commission has before it for decision two petitions requesting
partial reconsideration of its Order conditionally approving the above
captioned agreements Order one from the Port Authority of New York
and New Jersey Port Authority and another from the five terminal
operator respondents Operators Both Petitioners seek retroactive
approval of all six minimax terminal leases investigated in this proceeding
to the time of their stated effective dates in August and September 1973
and also ask for a finding that no section 15 violations concerning the
various Brooklyn Marine Terminal facilities covered by these leases have
occurred

In support of this relief Petitioners allege that the Order misstates the
expiration date of UMSs preexisting nonminimax lease for Piers 1 and
2 there is no evidence that Respondents implemented an unapproved
cooperative working arrangement the Commission failed to promptly
approve or disapprove the minimax agreements filed December 14
1973 as required by the last sentence of Shipping Act section 15 and the

The Operators are Barber Lines A S Pittston Stesedoring Corp Pittston Nippon Yusen Kasha NYK
Unsersal Maritime Service Corp IUMSI and International Operating Co ITO

three of the six agreements xere approved April 28 1977 after being modified as required by the Commissions
Order The other three agreements xere dtsapproed alter the Commission ss as ads ised that Pittston had abandoned
all use of Piers 10 and 12 and NI K ITO u ished to negotiate a different type of lease arrangement Pittston abandoned
Pier 12 on Nosemher 1 1975
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failure to grant retroactive approval might unjustly injure three of the five
Operators

There is some merit to the first of these arguments Accordingly we
shall amend the Order to find that UMS preexisting lease for Piers 1 and
2 expired October 1 1973 instead of May 1 1973 thereby reducing by
five months the period of time during which an unapproved cooperative
working arrangement was implemented as to those piers Further recon
sideration of the Order is not warranted

Petitioners claim there is no evidence to support a finding that they
have implemented an unapproved section 15 cooperative working
arrangement since signing the minimax agreements There is however
ample evidence in the record that eight of the nine Brooklyn minimax
piers were designated public piers with the understanding that provi
sions of Public Tariff PA No 9 would not be actually applied to them
pending resolution of the instant proceeding These agreements were not
filed for approval and were continually implemented in violation of section
15 from the date the respective piers were declared public until
occupancy either ceased or became based upon an approved agreement
Pier 7 was never declared a public pier and no violations of section 15
were found as to NYK and ITO in the instant proceeding The basis for
any occupancy of Pier 7 by NYKITO subsequent to June 7 1976 has yet
to be reviewed by the Commission however

Petitioners also stress the lengthiness of the instant proceeding and
state that the Commissionsfinal approval of the minimax agreements
should have accomplished all which would have been accomplished had
approval occurred promptly as required by section 15 This argument
quickly reduces itself to a request for retroactive approval for which there
is no support in law

The minimax leases were executed in August and September of 1973
but were not filed at the Commission until December 14 1973 despite
the fact that section 15 requires the immediate filing of subject

The alleged injury to Pittston ITO and UMS is described as potential Operators Petition at 8 and depends
upon the Port Authorityssuccessful collection of substantial unpaid on account and pre existing contract rents
If an attempt to collect these unpaid rents were made it would necessarl require an adjustment in the Operators
favor to accurately reflect the lower Public Tariff PA No 9 charges in effect for most of the period in question e
Piers 1 and 2all but 2 months Piers 4 and 5all but 4 months Pier 7none Pier 10all but 12 months Pier 12
5 out of 25 4 months The details of this account are neither provided by Petitioners nor discernable from the record
We note however that if the balance did favor the Port Authority the three Operators would be Injured only to
the extent that the Port Authority held them to the terms of their freely negotiated nonminimax lease agreements
which expired at the time their respective facilities were declared public piers

The pre existing lease for Piers I and 2 was signed April 4 1968 to expire April 30 1973 with no monthtomonth
hold over provision Two weeks before its expirationat a time when minimax negotiations had already begunthe
parties signed a modification agreement permitting UMS to hold over on a monthly basis which was neither filed with
nor approved by the Commission Under these circumstances there is a substantial question as to whether the April
16 1973 modification was truly part of the prior lease or part of a new cooperative working arrangement Because this
issue 5 not clearly resolved in the record we shall give Respondents the benefit of the doubt

The inapplicability of section 530562of the CommissionsRules to the Operators occupancy of the Brooklyn
Piers is well set forth m the Administrative Law Judges December 14 1974 Dental of Motion to Dismiss for Lack of
Jurisdiction which was incorporated by reference in his Initial Decision and from which no exceptions were taken
Appendix hereto at 11 18

The last sentence of section 15 states that the Commission shall promptly approve disapprove cancel or
modify each such agreement in accordance with the provisions of this Section
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agreements The proposed leases had widely varying initial terms and
provided for indefinite occupancy under hold over tenancies The only
thing which would have been accomplished by immediate approval
would have been immediate relief from the higher monthly payments of
the preexisting leasesthe very fact which was the basis for Pouch
Terminal Incs complaint Allegations of urgency or immediacy of
economic gain or loss will not alone defeat the hearing rights of a
protestant raising substantial and material questions as to the legality of a
proposed agreement See Marine Space Enclosures v Federal Maritime
Commission 420 F2d 577 DC Cir 1969

Most of the preexisting leases expired or shifted to a monthly tenancy
17 days after the minimax agreements were filed December 31 1973
and whatever need there might have been for immediate relief from the
rental specified in those agreements disappeared at that time for UMS
and Barber 7 The Commission is as mindful of and concerned with the

length of time required to complete formal adjudicatory proceedings as
are Petitioners It can sympathize up to a point with businesses which
must engage in additional planning to assure that their activities do not
become the subject of administrative litigation The Commission cannot
however excuse persons subject to the Shipping Act from the necessary
responsibility of taking steps realistically designed to protect their
concerted dealings from running afoul of the laws it administers Whatever
else might be intended by section 15s requirement that agency action
occur promptly consistent with due process that statute does not
authorize the approval of otherwise unapprovable agreements or the
implementation of unapproved agreements whenever the proponents
demonstrate that adjudication has not been promptly completed

The command of section 15 is absolute Violations do not require a
showing of bad faith or even of intent and the Commission lacks general
equity powers to assure that fairness is achieved in all matters over
which it possesses regulatory jurisdiction Administrative agencies may
only exercise authority conferred by their enabling statutes Transpacific
Freight Conference ofJapan v Federal Maritime Commission 302 F2d
876 DC Cir 1962 The Commission may not sanction past violations of
the Shipping Act by retroactively approving an agreement under section
15 See Carnation Co v Pacific Westbound Conference 383 US 213
222 1968 River Plate Brazil Conference v Pressed Steel Car 227
F2d 60 63 1955

UMS and Barber occupied s of the nine piers in question Pittstonspreexisting lease for Pier 10 expired
August 311 1974 and that for Pier 12 expired April 30 1975 but Pennon did not par on roan huh accrued alter
August 97411xs 70 711 The preexisting lease for Pier i was held Jointly by NYK and ITO and continued until
lune 30 1976 The only relief which would hne followed from the approval of the Pier 7 lease before 1976 would
hale been a sasing of the dafnrrarr between the fixed pre existing rent and the 5200 per inn flexible assessment
pros ided h the minimax lease In 1974 this ddTerence was about 5810001Exs 36 401 and cargo handled that year
was low because of depressed worldwide trade conditions The Port Authority anticipated minimax revenues to
gmckl rise towards maximum Iesels in subsequent sears Tr at 264 Moreover ITO was permitted to fall atleast 5360000 behind in its rental payments by Auguste 197 at 1681
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THEREFORE IT IS ORDERED That the CommissionsMarch 31
1977 Order Adopting Initial Decision is corrected by
1 deleting the last sentence of numbered paragraph 5 on page 3 and

inserting the following
UMSs prior lease with the Port Authority for Piers 1 and 2 contained a fixed term

which expired April 30 1973 and also provided for monthtomonth occupancy
thereafter These facilities were declared Public Piers by the Port Commissioners
effective October 1 1973

2 deleting the fourth full sentence on page 7
and

IT IS FURTHER ORDERED That the Petition for Reconsideration
of the Port Authority of New York and New Jersey and the Petition for
Reconsideration of Barber Lines AS Pittston Stevedoring Corp
Nippon Yusen Kaisha International Operating Co and Universal
Maritime Service Corp are denied

By the Commission

SEAL S FRANCIS C HURNEY
Secretary
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APPENDIX

FEDERAL MARITIME COMMISSION

No7435

AGREEMENT No T2880 As AMENDED ETAL

No 7442

POUCH TERMINAL INC

THE PORT AUTHORITY OF NFW YORK AND NEW JERSEY

MOTION TO DISMISS FOR LACK OF JURISDICTION DENIED

MOTION FOR SEPARATE HEARING ON JURISDICTION ISSUE

DENIED MOTION TO VACATE INTERROGATORIES DENIED
LEAVE GRANTED FOR INTERLOCUTORY APPEAL

The Port Authority of New York and New Jersey Port Authority
respondent herein has moved to discontinue the investigation in Docket
No 7435 and dismiss the complaint in Docket No 7442 for the reason
that the subject matter of the investigation and complaint is not within the
jurisdiction of the Federal Maritime Commission under the Shipping Act
1916 Respondents Barber Lines AS Pittston Stevedoring Corporation
International Terminal Operating Co Inc Universal Maritime Service
Corporation join in the motion

The subject matter and issues involved in the investigation in No 74
35 and the complaint in No 7442 concern the making and carrying out
of the following lease agreements between Port Authority and terminal
operators and steamship lines
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No T2880 as amended with Barber Lines AS
No T2881 1 and T2882 as amended by T28821 with Pittston Stevedoring

Corporation
No T2883 as amended with Nippon Yusen Kaisha Limited and International

Terminal Operating Company and
No T2884 as amended and No T2885 as amended with Universal Maritime

Service Corporation

Respondents contend that a landlordtenant lease in order to come
within the purview of section 15 of the Shipping Act 1916 or the
Commissionsjurisdiction in addition to its lease characteristics as a
conveyance and demise of real estate must contain a provision or
provisions doing or authorizing the doing of some of the activities
enumerated in section 15 See Greater Baton Rouge Port Commission v
US CA 5 1961 287 F 2d 86 certiorari denied 368 US 985 Section
15 of the Act does not embrace any agreement unless two or more of the
parties to it are subject to the Commissionsjurisdiction and even as
between such parties section 15 does not extend to all agreements which
they may make Section 15 describes the kinds of agreements covered
the language of the section as to the kinds of agreements covered being as
follows

fixing or regulating transportation rates or fares
giving or receiving special rates accommodations or other special privileges or

advantages
controlling regulating preventing or destroying competition
pooling or apportioning earnings losses or traffic
allotting ports or restricting or otherwise regulating the number and character of

sailings between ports
limiting or regulating in any way the volume or character of freight or passenger

traffic to be carried

or in any manner providing for an exclusive preferential or cooperative working
arrangement

It is respondentsposition that none of the lease agreements made the
subject of investigation in No 7435 or the complaint in No 7442
contains any terms or provision falling within the activities described in
section 15 and neither such agreements nor the Port Authority as the
maker thereof are subject to the Commissionsjurisdiction

The Commission has determined that an ordinary landlordtenant lease
without more is not subject to section 15 and that in order to bring such
an agreement under section 15 some of the activities described in that
section must be covered by the agreement

The Commissionsinterpretive rulings set forth that a landlord who
does not control the lessees rates or competitive practices is not an
other person subject to this Act The ruling issued by the Commission
provided that landlords would be considered to be other persons only
where such control was retained the ruling being in the following words

By interpretive rulings dated June 25 1965 46 CF R Section 5305 the Commission has defined those
agreements between persons subject to the Shipping Act 1916 which are required to be filed under section 15
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Landlords when not acting merely in the capacity of a lessor of realty but who
maintain some control over lessees rates or competitive practices either by unilateral
action or by mutual agreement

Respondents argue that none of the lease agreements subject to these
proceedings provide for any control of the lessees rates or competitive
practices and that the Port Authority has not acted as an other person
in making the agreements and will not be an other person in carrying
them out

While generally only a landlord and not an operator of terminal
properties Port Authority concedes that as to certain piers and properties
other than those covered by the leases here involved it acts in the
capacity of an other person under the Shipping Act 1916 in that as to
such other properties the Port Authority carries on the business of
furnishing wharfage dock warehouse or other terminal facilities in
connection with a common carrier by water These activities are covered
by and the charges therefor provided in the Port Authoritys tariff
FMCPA9 However it is the Port Authoritys position that
although it does engage in certain activities as an other person subject
to the Act this nevertheless does not render its lessor business dealings
with lessees subject to section 15 and therefore does not render such
lessor business dealings by the Port Authority subject to the Commissions
jurisdiction

Each of the Port Authority lease agreements involved in these
proceedings contains provisions requiring lessee to provide berthing for
one or more ocean common carriers The Port Authority contends
however that this use provision requiring that the property leased be
used for its intended purpose does not alter the landlordtenant character
of the agreement It says in support of its argument that landlord tenant
leases in the business and commercial world frequently and probably
usually provide the use to which the lessee may put the property
involved This however begs the question If the lease provides the use
to which the leasee may put the property it may be that very control by
the landlord which brings it within the ambit of section 15

The Port Authority points out that two lease agreements similar to the
agreements which are the subject of these proceedings have previously
been determined by the Commission not to be subject to section 15

The Port Authority claims that a comparison of agreements No T
2880 as amended and No T2883 as amended will show that there is
no material difference as here pertinent between the two agreements
here involved and those ruled by the Commission to be not subject to the
Act It argues further that a comparison of the other agreements involved
in these proceedings Nos T2881I T2882 T2882I T2884 and T
2885 with the agreements referred to above and held by the Commission

B letters dated June 10 and June 12 1964 an agreement between the Pon Authm ay and Nippon Yuben Kmha
Umned referred taw Agreement No T866 and h latter of Jul 24 1964 an agreement of the Port Authonta with
Barber 1 Ines iformed Mailmen and Csimpan demtgnmed T863

20 FMC



760 FEDERAL MARITIME COMMISSION

to be not subject to the Act will show no material differences as to
character or as to provisions as relevant to the issue of Commission
jurisdiction

The Port Authority issues certain rules and regulations The leases set
forth that each leasee is subject to all Port rules and regulations and
further that the lessee is restricted from operating cold storage facilities
on the leased premises The Port Authority claims that these rules and
regulations are almost entirely directed to safeguarding the safety of
persons and property and that they do not fix or control or restrict in any
way the rates or charges which the lessee may assess nor do they contain
any provision which in any way could be interpreted as providing any
restriction upon the competitive conduct of the lessee Hence says the
Port Authority none of the activities subject to regulation under section
15 of the Shipping Act 1916 is in any way involved in or touched by
these rules and regulations and the Port Authoritysrules and regulations
do not therefore provide any basis for Commission jurisdiction of the
leases here involved

Each of the leases provides that the Lessee shall not maintain or
permit on the premises any refrigerating or cold storage facilities
However the Port Authority has never interpreted or applied this
provision as barring the lessee from providing on the leased property
refrigerating facilities needed or desired by the tenant in the handling of
ships cargo or ships stores This provision has been understood as
merely preventing the lessee from going into the general business of
providing refrigeration or cold storage services on the leased premises

The Port Authority argues that the restriction against the tenants
entering the general cold storage business relates to a business activity
performed before the ocean carrier transportation service is begun or after
the transportation service is completed Thus it believes the cold storage
restriction relates to commercial activities and business wholly outside
the Commissionsconcern or jurisdiction It contends that the general
cold storage business is as remote from the Shipping Act 1916 as
manufacturing chemicals or carpets or shoes in Illinois a thousand miles
distance from the port and that the Commission has no jurisdiction over
the general business of providing refrigerating or cold storage facilities in
Brooklyn even though a business concern so engaged might provide
storage facilities and service on articles previously transported or subse
quently to be transported by an ocean common carrier such storage
occurring after the completion of or before the beginning of the ocean
transportation service

Pouch Terminal Inc Pouch complainant herein and Hearing Coun
sel have each filed replies opposing the motion to discontinue and to
dismiss the complaint

Each of the agreements involved herein provides a formula pursuant to
which the respondent tenants some of whom are common carriers by
water in the foreign commerce of the United States and the others of
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whom are stevedoring companies who operate terminals in connection
with common carriers by water in the foreign commerce of the United
States will receive a reduced rental from that which would otherwise be

applicable for the piers rented from the Port Authority pursuant to the
agreements In the event that cargo moving over the piers falls below
prescribed limits the rental which each respondent paid prior to the
amendment of the leases by the addition of the formula was established
as the maximum rental which could be paid in the event that the number
of revenue tons moving over the pier in any one year multiplied by 200
per ton produces a figure which is equal to or is in excess of the
maximum annual rental only the maximum annual rental will be paid If
the number of revenue tons moving over the pier in any one year
multiplied by 200 per ton produces a figure which is less than the
maximum annual rental but in excess of onehalf of the maximum annual
rental then such amount will be paid as the annual rental Finally if the
number of revenue tons moving over the pier in any one year multiplied
by 200 per revenue ton produces a figure which is equal to or is less
than onehalf of the maximum annual rental then a minimum rental of
onehalf the maximum annual rental will be paid

Pouchs position is that the Port Authoritysuse of the rental formula
will result in rentals which are non compensatory that such use has
deprived and will continue to deprive Pouch of tenants of the piers which
it owns and which are now vacant that Pouchs only substantial source
of income is from its pier rentals and adjacent warehouse operations and
that the Port Authoritysutilization of the formula in its leases is intended
to and will drive Pouch out of business

In determining whether an agreement is subject to the Commissions
section 15 jurisdiction it is important to consider the standards governing
the Commissionsauthority under section 15 In VolksnagemierkAktien
gesellschaft v Federal Maritime Commission 390 US 261 1968 the
Supreme Court stated

Nothing in the legislative history suggests that Congress in enacting 15 meant to do
less than subject to the scrutiny of a specialized government agency the myriad of
restrictive agreements in the maritime industry Id at 276

Thus the Court in reviewing the legislative history of section 15 placed
great importance on the fact that Congress intended the section 15 filing
requirement to be very broadly interpreted so that numerous agreements
would be subject to the Commissionscareful and expert scrutiny

As previously set forth section 15 provides that certain kinds of
agreements must be filed with and approved by the Commission before
they may be carried out The issue therefore is whether the agreements
involved in this proceeding contains clear and specific provisions which
bring it within the categories of agreements subject to section 15 The
crux of Pouchs contention is that it is a competitor of the Port Authority
in the leasing of terminal facilities and that Port is using these lease
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agreements which provide for noncompensatory rents as a device to
damage and destroy Pouch as its competitor

The Port Authority sets forth that two of the basic lease agreements
have previously been determined by the Commission not to be subject to
section 15 These non agreements have subsequently been
amended are at issue in this proceeding and denominated Agreement
Nos T2880 and T2883 The Port Authority argues that the amendments
subsequently made to these agreements in no way change the basic
character of the agreements as ordinary landlordtenant leases and
inferentially argues that the earlier rulings are binding and controlling

The contention must fail on several grounds Any determination made
in 1964 by the staff or the Commission does not bind the Commission
since it may modify or even reverse past policies and rulings if sufficient
basis exists as hereinafter set forth In any event the subsequent
Volkswagenwerk ruling has enlarged the interpretation and scope of
agreements subject to section 15 Even if the 1964 rulings were correct
for T863 and T866 the agreements now before us contain numerous
terms and conditions any of which as set forth below in this ruling are
sufficient to bring the present leases within the ambit of Commission
jurisdiction and scrutiny pursuant to section 15

Although the Port Authority asserts in its motion that none of the
lease agreements subject to these proceedings provides for any control of
the lessees rates or competitive practices this assertion is not necessar
ily so Each of the subject agreements contain written provisions whereby
the Port Authority impinges on the operating freedom of the lessee

With respect to the Ports agreements with UMS and Pittston each of
these lease agreements provides

The lessee shall have the right to berth in the berthing area seagoing vessels operated
by persons firms or corporations for which the Lessee acts as stevedore or terminal

operator and which shall have the prior and continuing consent of the Port Authority to
be granted withheld and withdrawn in the sole discretion of the Port Authority carrying
or about to carry general cargo Underlining added

Hence each lessee may only berth those seagoing vessels operated by
persons firms or corporations which have the prior and continuing
consent of the Port Authority Thus under these agreements the Port
Authority reserves to itself an absolute veto as to which vessels may use
the terminal facilities which it rents to the lessees

The agreements with Barber and NYK differ somewhat In the case of
Barber Barber is given specific authorization to berth the vessels of
designated subsidiaries or affiliates however Barber may berth seagoing
vessels of two other operators at such terminal facilities with the prior
and continuing consent of the Port Authority In the case of the agreement
with NYK and ITO NYK may only berth seagoing vessels owned or

No T863 between the Port Authority and Barber Lines formerly Martinson and Company per letter of July 24
1964 No T866 between the Port Authority and Nippon Yusen Kasha Limited per letters of June 10 and 12 1964

4 Marine Space Encloure Inc r FM0 420 F 2d 577 585 D C Cir 1969
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operated by it or by entities for which ITO acts as stevedore or terminal
operator

These provisions of the leases limiting the vessels which may call at the
piers bring the agreements within the regulations of the Commission
which define the agreements subject to the Commissionsjurisdiction
under section 15 One such provision is contained in 46 CFR 5305b2
which requires filing of an agreement by any person firm or governmental
subdivision which owns or leases property used as a terminal in
connection with a common carrier by water when the landlord maintains
some control over lessees rates or competitive practices either by
unilateral action or by mutual agreement It also comes within the
provision of 46 CFR 5305c3ivwhich requires filing of agreements
covering the lease of terminal facilities when they control regulate
prevent or destroy competition byobligating the lessee to discriminate
against one carrier or shipper in favor of another

The position of the Port Authority as the landlord in these agreements
is basically identical to that of the Port of Seattle in Agreement 8905
Port of Seattle and Alaska SS Co 7 FMC 792 1964 There Seattle
argued that by virtue of its terminal lease with Alaska Steamship
Company it had abdicated its position as terminal operator and thus was
not within the section 1 definition of an other person However the
Commission recognized the Port of Seattle had reserved the right to
control the berthing of vessels and therefore concluded that Seattle had
not abandoned its function of furnishing terminal facilities at the pier

Under the Commissionsinterpretive regulation a landlord need only
maintain some control over a lessees rates or competitive practices
46 CFR section 5305b2to bring it within the Commissionssection
15 jurisdiction On the basis of the agreement provisions previously set
forth it would appear that the subject agreements do provide for some
control by the Port over its tenants competitive practices

Nor are these the only examples of the lease agreements curtailing the
competitive practices of the Ports tenants In addition as previously
mentioned each agreement provides that the lessee shall not maintain
or permit on the premises any refrigerating or cold storage facilities
Thus the agreements further control how the facilities shall be used by
limiting the kind of cargo that can be handled

The Port Authority contends that this prohibition is inoperative insofar
as it bars the lessee from providing refrigerating facilities necessary to
handle ships cargo In other words refrigerating or cold storage facilities
for maritime commerce is permitted but only refrigerating or cold storage

This regulation pros ides

kny person firm company corporation or gosernment subdivision providing marine terminal sets ices or which
owns or leases property used as a terminal m connection with a common carrier by water including but not limited
to the following designated categories is an other person subject to this Act I Landlords when not acting
merely in the capacity of a lessor of realty but who maintain some control oer lessees rates or competitive
practice either bs unilateral action or by mutual agreement

20 FMC

POUCH TERMINAL INC V PORT AUTHORITY OF NY NJ 763



764 FEDERAL MARITIME COMMISSION

facilities for non maritime commerce is barred However since this
prohibition on its face appears all encompassing the Port Authority has
not cited any instances where lessees are aware of their right to provide
refrigerating or cold storage services and facilities to maritime commerce
by establishing such facilities pursuant to leases providing that the
Lessee shall not maintain or permit on the premise any refrigerating or
cold storage facilities Underlining added

The Port Authority admits that each of its tenants is required to
observe the Rules and Regulations of the Port Authority pursuant to
the subject lease agreements but contends that such Rules and Regula
tions contain no provision which in any way could be interpreted as
providing any restrictions upon the competitive practice of the lessee

Despite this contention Items 120 and 130 of its Rules and Regulations
specifically prohibit the carrying on of any commercial activity without
the consent of the Port Authority and which gives to the Port Authority
in its sole discretion the right to assign railroad cars using the tracks at
its terminals to any specified location at a terminal and to limit the
number of such cars permitted in any area at a terminal Thus the Rules
and Regulations do in fact contain provisions which substantially affect
the operations and competitive practices of the terminal facilities by
tenants The incorporation by reference into the agreements of the Port
Authoritys Rules and Regulations bring the agreements within the
purview of Commissionsinterpretive regulation 46 CFR 5305c1ii
which requires the filing of agreements covering the lease of terminal
facilities when they fix or regulate the rates rules regulations or charges
by requiring lessee to conform to rates rules or regulations established
by lessor The Port Authority admits that it operates public
wharves or public work facilities at the Port of New York and that the
charges for the use of these facilities are those provided in its tariff
FMC Schedule No PA9 It further states that the charge made
pursuant to Tariff PA9 is closely comparable to 200 per ton the basis
upon which the minimum rental pursuant to the agreements is computed
the agreements further provide that if the cargo moving over the pier is
insufficient to produce the maximum rental at the rate of200 per ton
the agreements provide for an abatement of rent Thus there is a
deviation as to the rentals charged under the lease agreements to
respondents as compared to those persons using the Port Authoritys
public cargo piers under PA9 three of which are at the Port Authoritys
Brooklyn Marine Terminal This deviation results in the agreements
falling within the purview of the Commissionsinterpretive regulation 46
CFR 5305c2iwhich requires filing of agreements covering the lease
of terminal facilities when they give or receive special rates accommoda
tions or privileges by deviating from established tariff charges through
a fixed rental in lieu of tariff rates or rental payment based on tariff
charges with a maximum payment established

This regulation is also applicable since not all of the Port Authoritys
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tenants at its Brooklyn marine terminal are afforded the benefit of a
reduced rental as is provided in the agreements The respondents occupy
six of the 12 terminals at the Port AuthoritysBrooklyn marine terminal
Three of the remaining piers in Brooklyn are not leased Therefore the
other three which are leased do not have agreements which would entitle
the lessee to an abatement of rent if the cargo moving over the pier is
insufficient to produce the maximum rental at 200 per ton hence the
agreements give special rates to respondent tenants not given to other
tenants of its Brooklyn piers by this deviation from established tariff
charges This alone would be sufficient to establish that the leases are
section 15 agreements In Agreement No T Term Lease Agree
Long Beach Calif 8 FMC 521 530 1965 Oakland and Long Beach
received a fixed monthly rent in lieu of terminal charges The Commission
said

The rental provisions in agreements T4 and T5 are expressly stated to be in lieu
of all terminal charges prescribed in the tariffs of lessors The tariffs of Oakland and
Long Beach provide that the regular charges to be assessed the user of a terminal
facility are the charges which appear in their respective terminal tariffs and it is equally
clear that agreements T4 and T5 provide for the assessment of a charge based on
other than tariff rates All other users of lessors facilities are assessed terminal charges
by gross register ton of the vessel in the case of dockage and by the number of tons in
the case of wharfage

In docket 10976t the Matter of Agreement 8905 Seattle Alaska Steamship Co
March 20 1964 the Commission found that a terminal lease which provided for payment
at tariff rates not to exceed a specified maximum was a special rate accommodation or
privilege sufficient to bring that agreement within the ambit of section 15 Thus the
Commission in agreement 8905 found a lease to be a section 15 agreement because it
contained a rental charge based upon other than tariff rates This is the fact pattern
present in agreements T4 and T5 On this record we find that Long Beach and
Oakland in granting SeaLand through a terminal lease the exclusive use of a berth for
a consideration which substantial deviates from tariff charges applicable to others
have given SeaLand a special rate which brings the leases vthin the meaning of
section 15 Since we have determined the leases to be see ton 15 agreements an this
ground see need not further discuss nor make findings on other theories offered by
parties on this issue Underlining added

The Commissions interpretive regulation 46 CFR 53055c5re
quires filing of agreements covering the lease of terminal facilities when
they provide that earnings or losses received from a marine terminal
operation shall be divided between two or more persons subject to the
Act except that rental payments based directly upon the amount of cargo
handled will not be considered an appointment of earnings

The Port Authority has told the Commission that the purpose of the
supplement is to provide the maximum agreed rental to the landlord if
the traffic is sufficient to permit the lessee to make the required payments
In essence there is substituted for the previous fixed annual rental a
maximum minimum formula the minimum payment being onehald the
previously fixed annual rent

Thus rental payments are based upon the amount of cargo handled
only when the amount of cargo brings the rental between the prescribed
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maximum and minimum rental When the amount of cargo exceeds the
maximum or falls below the minimum the rental paid is not based on the
amount of cargo but is a fixed amount Hence the rental payments are
not based directly upon the amount of cargo handled but only in some
instances and not in others That the Port Authority intended the terms
at least in some degree to provide that earnings or losses shall be divided
between the parties is revealed in its statement to the Commission that

The facilities are employed by the tenant for the handling of break bulk cargo The
advent of container shipping has reduced the traffic moving over the facilities As a
result the lessee is experiencing some financial hardship The purpose of the supplement
is to alleviate lessees burden but at the same time to provide the maximum agreed
rental to the landlord if the traffic is sufficient to permit the lessee to make the required
payments Underlining added

This is a form of dividing riska form of profit or loss sharing
These leases are not simple landlordtenant real estate transactions in

which the interest of the landlord is remote from the maritime commerce
of the United States The landlords interest is directly and financially
involved in the cargo which moves through the terminal This is further
exemplified by the Port Authoritys statement that the leases are in
furtherance of its mandate to protect and develop the trade and
commerce of the Port of New York District

Of particular interest in this regard is the observation of the Court in
Greater Baton Rouge Port Commission v United States 287 F 2d 86
93 5th Cir 1961 cert den 368 US 985 1962
It is part and parcel of an overall scheme for the greater commercial development

and use of the Baton Rouge port area An agreement pertaining to the exclusive
operation of such an elevator dealing with preferences and rates maritime services and
facilities has such a significant maritime connection as to fall well within the jurisdiction
and scope of authority of the Federal Maritime Board

The Port Authority argues that if the Commission determines that the
agreements here involved are landlordtenant leases not subject to section
15 it follows that the Port Authority in making such leases is acting as a
landlord and owner of real estate and is not acting as an other person
subject to the Shipping Act 1916 or in any other capacity as a regulated
entity under the statute Thus a ruling that the lease agreements involved
are not subject to section 15 necessarily results also in a ruling that the
Port Authority in making and carrying out such leases has not acted and
is not acting as a regulated person or entity under the Shipping Act

The Commissionsorder of investigation herein states as one of its
purposes

that it be determined whether these agreements subject Pouch to undue or uarcason
able prejudice or disadvantage or establish unjust and unreasonable regulations and
practices in connection with the receiving handling storing or delivery of property in
violation of sections 16 andor 17 of the Shipping Act 1916

The complaint of Pouch presents the same issues that even if it be
found that the landlord tenant lease agreements the subject of this
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investigation and complaint are not section 15 agreements there remains
under the order of investigation and under the Pouch complaint the
section 16 and section 17 issues for resolution and that therefore the
investigation should not be discontinued and the complaint dismissed
without a hearing even though it be determined that the agreements are
not subject to section 15 Thus neither the order of investigation nor the
complaint are dependent for their existence upon whether the agreements
are subject to the Commissionssection 15 jurisdiction

The crux of the Port Authoritysargument is that although it is
admittedly an other person subject to the Shipping Act 1916 in regard
to other activities elsewhere in New York Harbor absent a finding that
the instant leases are subject to section 15 it follows that the activities of
the Port Authority with respect to these leases are insufficient for it to be
classified as an other person as defined in section 1 of the Act Section
1 provides

The term other person subject to this act means any person not included in the
term common carrier by water carrying on the business of forwarding or furnishing
wharfage dock warehouse or other terminal facilities in connection with a common
carrier by water

In support of its position the Port Authority cites New Orleans
Steamship Assn v Bunge Corp Etc 8 FMC 687 695 1965See also
G C Schaefer v Encinal Terminals 2USMC 630 631 1942
wherein the Commission recognized that a regulated other person may
engage in a separate business free of and beyond regulation

In the first of these cases Bunge Corporation owned and operated a
waterfront terminal grain elevator located in Destrehan Louisiana
Through a whollyowned subsidiary it also owned and operated the Port
Richmond Elevator at the Port of Philadelphia Pennsylvania The
Commission concluded that although it was an other person subject to
the act with respect to its Philadelphia operation the Louisiana operation
was not subject to Commission jurisdiction

Bunges situation however is quite distinguishable from that of the
Port Authority in the instant proceeding In Bunge the Commission
refused to assert jurisdiction over a Louisiana grain elevator merely
because Bunge operated an elevator over 1000 miles away in Philadelphia
where there was no relationship between the operations However in the
instant proceeding the Port Authority is engaged in operations subject to
Commission jurisdiction within the very same port and indeed at its very
same Brooklyn Marine Terminal These operations at the Port of New
York are related since the Port Authority has stated that the lease
agreements involved herein are part of its general plan for the overall
development of the Port of New York

In G C Schaefer the second case cited the complainant instituted a
complaint proceeding against Encinal Terminals in connection with
Encinals pool car service which involved use of Encinals wharves and
other terminal facilities The Commission found that Encinals pool car
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business is an independent private venture separate and apart from its
terminal operation nevertheless the Commission rejected the motion of
Encino to dismiss the proceedings on jurisdictional grounds and in fact
the Commission determined the issues raised by complainant on the
merits Thus this case supports the proposition that the Commission does
have jurisdiction over the Port Authority if it is otherwise subject to
Commission jurisdiction under section 1

More persuasive of the proposition that the Commission has jurisdiction
to determine section 16 and 17 issues relating to these leases because the
Port Authority is within section 1 definition as an other person was
determined in Agreement No T4 Term Lease Agree Long Beach
Calif 8 FMC 521 1965 In that case the two ports claimed that
although they were with respect to certain of their operations within the
definition of an other person within the jurisdiction of the Commission
with respect to the particular terminal lease agreements there under
investigation by the Commission they were not operating as such an
other person and were therefore outside the Commissionsjurisdiction
The Hearing Examiner rejected this argument saying

This condition is without merit It serves no useful purpose to attempt to establish
split personalities Section I lists the functions that bring an other person within the
Act Once the Commission finds that a person is performing those functions that person
is subject to the jurisdiction of the Commission for the purposes set forth in the Act In
this manner the Commission is carrying out the pattern contained in the Shipping Act
that requires the regulation of persons subject to the Act and an investigation into their
activities Once having made a jurisdictional determination it would serve no useful
purpose for the Commission to go through the same jurisdictional process each time an
activity of that person comes to the Commissionsattention 5 SRR 491 at 509
footnotes omitted

The Commission concurred in this finding stating

The examiner predicated his finding upon the fact that Oakland and Long Beach own
certain terminal facilities and retain wharfage and dockage charges at these facilities To
that extent they furnish terminal facilities within the meaning of section I of the
Shipping Act and are therefore other persons subject to the act We adopt this finding
8 FMC at 527

The Port Authority has moved that before ruling on the jurisdictional
issue we grant an evidentiary hearing limited to presentation of facts
relevant to the Commissionsjurisdiction We see no benefit to be gained
from such a procedure The Port Authority has filed an extensive brief in
support of its motion as well as a supplemental brief in support The
question of jurisdiction is essentially a legal issue in which the leases are
the factual evidence The movant has had ample opportunity to explain
the leases and why they are not within section 15 An interlocutory appeal
to the Commission is being permitted Rule 10m The expedition which
the Port Authority says it seeks in its request for evidentiary hearing on
jurisdiction is more expeditiously accomplished by interlocutory appeal

Believing that the Commission has jurisdiction of all the matters in this
proceeding and that hearing on the merits must consequently eventuate
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the suspension of pending discovery matters set forth in my order of
October 23 1974 is hereby lifted All parties will proceed with such
discovery procedures permitted by Subpart L of the CommissionsRules
of Practice and Procedure as they may deem appropriate in the
circumstances

Wherefore upon consideration of the foregoing it is
Ordered
1 The motion to dismiss for lack of jurisdiction is denied
2 The motion for an evidentiary hearing on jurisdiction issue is denied
3 Leave is granted to appeal these rulings to the Commission
4 The previously ordered suspension of discovery procedures is lifted

S STANLEY M LEVY
Administrative Law Judge
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DOCKET No 7524

INTERCONEX INC

v

SEALAND SERVICE INC
AMERICAN EXPORT LINES INC

US LINES INC

DISMISSAL OF COMPLAINT

June 8 1978

On June 5 1975 Colt Industries Colt on its own behalf and as an
agent for the Government of the Republic of Korea filed a complaint
before us against Interconex Inc ICX and SeaLand Service Inc
SeaLand American Export Lines Inc AEL and US Lines Inc
USL seeking reparation for alleged overstatements of weight or
measure This proceeding was designated Docket No 7519 ICX
subsequently filed a counterclaim against Colt in Docket No 7519 as
well as a separate complaint which initiated this proceeding

The ICX complaint advised that this proceeding Docket No 7524
was instituted primarily to toll the twoyear statute of limitations with
respect to any claims ICX may have had against SeaLand AEL and
USL as a result of any ICX liability to Colt arising from Docket No 75
19

Thereafter the Presiding Administrative Law Judge dismissed both
Colts claim and 1CXs counterclaim in Docket No 7519 acknowledging
a negotiated settlement reached among Colt the Republic of Korea and
ICX The parties did not appeal the Administrative Law Judges dismissal

The Presiding Officer also granted motions to dismiss the proceedings
in Docket No 7524 This dismissal was appealed to us

On appeal the Commission affirmed the Presiding Officers dismissal
explaining inter alia

This dismissal issued by the Presiding Officer of the underlying Colt complaint in
Docket No 7519 destroys the possibility of a finding of ICX liability in that proceeding
which would give rise to any claim by 1CX in this proceeding Therefore ICX has no
claim as to which under any set of circumstances as framed it would prevail
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ICX sought review of that ruling in the United States Court of Appeals
for the Second Circuit That court found error in the Commissionsdenial

of permission to ICX to amend its complaint and its subsequent dismissal
of such complaint with prejudice It accordingly remanded the proceeding
to the Commission with directions to allow ICX to keep its cause of
action alive by amending its complaint

ICX has now advised by letter of counsel that
Interconex has settled its disputes with all underlying carriers named as

respondents in Docket 7524 over shipments covered by Interconexscomplaint in that
case Therefore it will not be necessary for the Commission to assign this case for
hearing on remand

In light of this clear indication that Interconex Inc does not intend to
pursue its complaint we have determined to dismiss that complaint and
discontinue the proceeding So Ordered

By the Commission

SEAL S FRANCIS C HURNEY
Secretary

20 FMC



FEDERAL MARITIME COMMISSION

DOCKET No 7747

IN RE FAR EAST CONFERENCE AMENDED TARIFF RULE REGARDING

THE ASSESSMENT OF WHARFAGE AND OTHER ACCESSORIAL CHARGES

The Far East Conference tariff provision Rule 1a1 to its Tariff FMC No 10 relating
to the assessment of wharfage and other charges against the cargo found to be in
contravention of section 205 of the Merchant Marine Act 1936 and therefore
contrary to the public interest within the meaning of section 15 of the Shipping Act
1916

Elkan Turk Jr Far East Conference respondents
C C Guidry for Board of Commissioners of the Port of New Orleans
G B Perry for New Orleans Traffic and Transportation Bureau
Carl S Parker Jr for the Board of Trustees of the Galveston Wharves
Lamar C Walter for Georgia Ports Authority
William H Vaughan Jr for South Carolina State Ports Authority
Gary E Koecheler and Richard A Lidinsky Jr for Maryland Port

Administration

J Robert Bray for Virginia Port Authority
Martin A Heckscher and Jared I Roberts for Delaware River Port

Authority
Francis A Scanlan for Port of Philadelphia Marine Terminal Associa

tion

Joseph F Kelly Jr and Barbara Gard for Massachusetts Port
Authority

Charles H Lombard for Alabama State Docks Department
FWilliam Colburn for Port of Houston Authority

G E Strange for Houston Port Bureau Inc and Brazos River Harbor
Navigation District

Rufus L Edmister Attorney General and George J Oliver Assistant
Attorney General for North Carolina State Ports Authority

Edward M Shea and C Michael Tarone for SeaLand Service Inc

Howard A Levy and Patricia E Byrne for North Atlantic Conferences
Intervenors

John Robert Ewers C Douglass Miller and John C Cunningham for
Hearing Counsel
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FEC AMENDED TARIFF RULE 773

REPORT

June 8 1978

BY THE COMMISSION Richard J Daschbach Chairman Thomas F
Moakley Vice Chairman Karl E Bakke James V Day and Leslie
L Kanuk Commissioners

On September 27 1977 the Commission ordered the Far East
Conference FEC to show cause why the Commission should not fmd
the provisions of its proposed tariff rule relating to the assessment of
wharfage charges against the cargo to be contrary to the public interest
and in violation of section 15 to result in the giving of an undue or
unreasonable preference or advantage to certain ports and persons
shipping through such ports while subjecting other ports and persons to
unreasonable prejudice or disadvantage in violation of section 16 First to
result in the assessment of varying rates and charges which are unjustly
discriminatory and constitute an unreasonable practice or regulation and
violation of section 17 and to be in contravention of section 205
Merchant Marine Act of 1936 and accordingly why the FEC should not
be ordered to modify its tariff rules to correct such violations A number
of ports steamship lines and steamship conferences intervened

The proceeding was limited to affidavits of fact and memoranda of law
Memoranda andor affidavits were filed by the FEC the North Atlantic
Steamship Conferences The Board of Trustees of Galveston Wharves
The Board of Commissioners of the Port of New Orleans and New

Orleans Traffic and Transportation Bureau Virginia Port Authority
Massachusetts Port Authority Maryland Port Administration South
Carolina State Ports Authority Georgia Ports Authority Port of Philadel
phia Marine Terminal Association and Commission Hearing Counsel

BACKGROUND

Wharfage charges are presently assessed against the vessel at the
majority of North and South Atlantic ports While the FECs tariff
provides that the rates contained therein are tackletotackle historically
the practice has been for the FEC to absorb the costs of wharfage at

The EEC operating under Agreement No I as amended is a conference of common carriers providing liner
senate from the United State Atlantic and Gulf ports to ports in the Far East the IBC is comprised of the
folloxmg earners American Export Line Inc American President Lines Ltd Barber Blue Sea Line Japan Line
Ltd Kan asaki Kisen Katsha Ltd Maritime Company of the Philippines Inc Mitsui OSK I inc A P
Maoist LineLine ippon Yusen Kasha Line Lnned State Lines Inc Waterman Steamship Corp and Yamashna
Shinnthon Steamship Co Inc

1 Vihde our Order to Shou Cause alleged possible yxdutions of sections 16 and 1 Shipping Act 1916 tie are
deciding this matter solely on the basis of the section 15 section 205 issues Therefore it is unnecessais to address the
section 16 and 17 issues

Delaware Ricer Pon Authority Virginia Port Authority Georgia Ports Authority Maryland Pori Administration
Board of Commissioners o1 the Port of Neu Orleans and Sex Orleans Tra tftc and transportation Bureau Alabama
State Docks Department Massachusetts Port Authorm North Carolina State Ports Authority South Carolina State
Ports Authority Pon of Houston Authorm and Houston Port Bureau Board of Trustees of Galy eston N harves Port
of Philadelphia Marine Iammad Association cscn onh Atlantic steamship conferences and Sur Land Service
Inc

20 FMC
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these ports except at New York where wharfage is included in the
stevedoring contracts The effect has been to provide uniform rates to
shippers at North and South Atlantic ports

On May 24 1977 the FEC filed an amendment Rule 1a1 to its
Tariff FMC No 10 modifying its tariff rules to provide that wharfage and
other charges which are assessed by the terminal operators against the
vessel will be rebilled by the carrier for the account of the cargo The
proposed revision would enable the FEC member carriers to pass along
to the shipper any charges assessed by terminal operators against the
vessel for services rendered beyond ships tackle Because terminal
charges generally vary from port to port the effect of this proposed
revision would result in shippers paying a total ocean carrier freight
charge which varies at different ports

DISCUSSION AND CONCLUSIONS

This proceeding brings to bear the Commissionsholding in Associated
Latin American Freight Conferences 15 FMC 151 1972 a case
presenting a factual situation significantly similar to the one before us
here In Associated Latin American Conferences supra the respondent
conferences had revised their tariff rules so as to fix wharfage and
handling charges and generally to shift their assessment from carrier to
shipper at US Atlantic and Gulf ports The amended provisions would
have imposed on the cargo wharfage and handling charges previously
assessed against the carriers in port terminal tariffs except at Baltimore
Philadelphia and New York where the conferences established their own
accessorial charges As a result shippers at these ports would have been
assessed rates which varied from those assessed at neighboring ports
The question there as here was

whether the provisions of section 205 of the 1936 Act constitute a blanket
prohibition against any conference taking concerted action which results in the
assessment of varying rates and charges among federally improved continental US
ports thereby rendering such action contrary to the public interest under section 15 of
the 1916 Act and beyond the power of the Commission to sanction by its approval 15
FMC 154

The Commission determined that the Respondents tariff structure
contravened section 205 of the 1936 Act and concluded that Commission
decisions under the Shipping Act must take into consideration the
Congressional policy expressed in section 205 and conform to that policy
It was further concluded that section 205 removed from the Commissions

Specifically this rule would provide that

Tolls wharfage lighterage cost of landing and all other expenses beyond ships tackle are for account of Owner
Shipper or Consignee of the cargo all such expenses levied in the first instance against the tamer will be billed in an
equal amount to the Owner Shipper or Consignee of the cargo Relative charges at loading ports will be based on the
individual Port Terminal tariffs and reissues thereof on file with the Federal Maritime Commission as listed on Pages

133A through 133C herein

The effective date of Rule Ia1 has been postponed several times the most current effective date is September 1
1978

20 FMC
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jurisdiction all authority to approve under section 15 of the 1916 Act any
activity proscribed by section 205 As a result the Commission ordered
the respondent conferences to strike the proposed tariff provisions from
their tariffs

The Associated Latin American Conferences decision would appear to
be controlling here Certainly we see no reason or basis either to
distinguish or to retreat from our holding in that case

FEC here is apparently of the view that section 205 has no application
to its filing because that section talks about the prevention by
agreement of a carrier from serving an improved port at the same rates
which it charges at the nearest port already served by it According to
the FEC the rates quoted by the Conference in its tariff are the same
regardless of port of loading and only the charges assessed by the
terminal operator are to be passed on to the cargo interests The FEC
argues that it should not be held in any way responsible for any
differences that may exist between port terminal charges established
without the FECs slightest participation let alone power to control

Alternatively FEC claims that even assuming section 205 has applica
tion to this type of situation the facts here can be distinguished from
those obtaining in Latin American Conferences In this connection FEC
points out that in Latin American Conferences the tariff established
different levels of accessorial charges at Baltimore Philadelphia and New
York which when added to uniform tackletotackle rates would produce
different total conference charges at different ports whereas here the
FEC is establishing a single tackletotackle rate which will continue to be
uniform in the conference loading range According to the FEC any
additional charges are established by the various ports and the FEC will
merely pass these charges on to the cargo

A number of authorities are cited by the FEC in support of its position
that a conference Is entitled to divide its service and to charge one
charge for the actual water transportation and to require the cargo
interests to pay separately for the use of loading terminal facilities and
that a conference may pass along to the cargo interests charges for
terminal facilities levied by terminal operators Terminal Rate Structure
at Pacife Nort Ports 5 FMB 53 5657 1956 decision on
reargument in part 5 FMB 326327 1957

The FEC further argues that the
port Interests which are opposing Rule 1 tall 1 are in effect seeking Commission aid

in eliminating port competition on the basis of efficiency and other advantages and
disadvantages inherent in the geographical location of the ports and their facilities by
forcing carriers to equalize the cost to the shipper regardless of the port used

Finally in responding to suggestions that FECs proposed rule would
result in double compensation FEC states that Conference rates have not

1e Anerin R Prnm n unworn 1 Barh 53 Lae Inc 115 11 106 119191 J 6 13uac
Aarrn un amt a55 a 2 L 511 9 102 1115 119391 and Ln dapple Tropic thumper milrrent e m

Southern California earluudnu Iamb Bureau 1 1 1f 0 69 57880119
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increased or remained unchanged since Rule 1a1 was filed rather
many of them have been reduced drastically

While FECs argument regarding carrier tackle totackle rates terminal
charges and their relationship to section 205 has some superficial appeal
it does not bear up under closer scrutiny It is apparent that the overall
assessment made by the Conference is not uniform and because it is
established through conference action falls squarely within the prohibi
tions of section 205 Historically while the FEC has tackletotackle
tariff it has absorbed any additional terminal charges assessed against the
vessel These additional charges lawfully assessed against the vessel are
the responsibility of the carrier and presumably have been considered in
establishing the level of tackletotackle rates As a result the shipper
has been assessed a total rate which is uniform at all ports The FECs
decision to discontinue absorbing these terminal charges and instead
pass them on to the shipper results in a new and additional charge by the
carrier against the shipper As long as the charges are in the first
instance properly assessed against the carrier any passthrough to the
shipper results in a charge by the carrier and becomes a component part
of the overall ocean freight paid for transportation by the shipper

The FEC relies on Terminal Rate Structure at Pacific Northwest
Ports supra for the proposition that carriers may assess cargo interests
charges for terminal facilities While the proposition is valid the FEC
misconstrues its application to the facts in this proceeding A vessel may
assess terminal charges against the cargo where the terminal operator has
billed and collected such charges from the carrier provided the terminal
charges are in the first instance incurred for the benefit of the cargo
and are the responsibility of that party The difference here is that FECs
Rule 1a1would allow for the passthrough of terminal charges lawfully
assessed against the vessel When this passthrough is attempted within
the framework of a conference agreement section 205 must be taken into
consideration

We do not argue with the right of a carrier to break out its tackleto
tackle rates and accessorial charges Indeed section 18b1specifically
provides for a separation of terminal or other charges under the control of
the carrier or conference of carriers which is granted or allowed Our
concern is with the manner in which the FEC seeks to assess these

terminal charges Thus a carrier could assess different accessorial charges
at different ports plus a uniform tackletotackle rate provided it acts
independently of other carriers Similarly the FEC could publish its Rule
1a1and avoid section 205 problems if each member line was given the

Mr Gerald J Flynn Chairman of the FEC by affidavit states that Conference rates prior to the adoption of Rule
Ita1 were not intended to cover accessonal charges and that effectuation of Rule Ia1 would not result in double
compensation for accessorial charges To what extent Rule Ia1 would benefit the carrier beyond the level of
benefits received we are unable to determine however it is difficult to believe that the FECs existing rate structure
dues not incorporate some element of these accessorial charges

20 FMC
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right of independent action In such situations the concerted action with
which section 205 concerns itself would be lacking

FECs attempts to distinguish the facts presented by its tariff Ming with
those at issue in Latin American Conferences fall far short The
Associated Latin American Freight Conferences would have transferred
carrier responsibility for terminal charges assessed against the vessel by
establishing in the conference tariff specific wharfage and handling charges
against the shipper or consignee The only distinction in the FEC filing is
that the FEC would not establish a specific charge at any port but merely
pass through to the shipper the existing terminal charge at that port
While the form is different the substance is not The result is that the
FECs proposed rule would have the same effect as the tariff provisions
found unlawful in Latin American Conferences

Intervenors North Atlantic Conferences NAC filing in support of the
FEC attack a number of prior Commission decisions addressing section
205 In addition NAC contends that the Order to Show Cause does not
frame any issues as to whether or not the FECs relevant tariff rule is
unlawful per se

Specifically with respect to section 15 NAC contends that the Order
to Show Cause does not allege that the tariff rule which is in issue is
outside the scope of FECs basic section 15 authority nor is there any
allegation that FECs approved section 15 agreement should be disap
proved or modified It is further contended that the Commissionspast
treatment of the public interest criteria and its application to section
205 are improper NAC argues that the resolution of any section 15 issue
necessarily involves matters of fact and cannot be determined as a matter
of law because the initial determination of a section 205 Merchant Marine
Act 1936 violation is not a Shipping Act issue but solely and exclusively
a Merchant Marine Act issue NAC contends that the Commission cannot
base Shipping Act decisions solely upon its conclusion that other federal
statutes have been violated by the conduct of persons subject to the
Shipping Act According to NAC before there can be findings of unlawful
conduct under section 205 there must be proof of required facts to
support a violation

NACs challenge is directed at the Commissionsdecision in Latin
American Conferences and prior cases which culminated in that decision
According to NAC the Commission has strayed from the principles laid
down in Sun Maid Raisin Growers Association and SunLand Sales
Cooperative Association v Blue Star Line Limited 2 USMC 31
1939 and Encinal Terminals et al v Pacifc Westbound Conference 5
FMB 316 1957 both of which were decided by the government
agencies responsible for the administration of Section 205 of the Merchant
Marine Act

The agencies invoked s ere the United States Maritime Commission and the Federal Maritime Board
predecessors to the Federal Maritime Commission

20 FMC
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The key to the Sun Maid and Encinal decisions according to NAC
was the determination that there had to exist a prevention by the
conferences involved which deprived individual members from serving
particular federally improved ports regardless of the level of rates at these
various ports NAC argues that subsequent Commission decisions have
adopted a theory that

substantial evidence of a prevention of service is not necessary to sustain a finding
of a Section 205 violation Such a finding may be sustained by mere evidence of a
difference in conference rates at applicable ports

This allegedly erroneous rationale forms the basis of the Latin A2nerican
Conference decision

The arguments raised by NAC in connection with alleged procedural
deficiencies in our Order to Show Cause are without merit Tariff actions
formulated by the FEC are taken pursuant to authority granted under the
approved section 15 agreement It follows therefore that tariff matters
found to be unlawful relate back to the issuing authoritythe conference
agreementand failure to modify or delete an unlawful tariff provision
can result in the disapproval of the underlying section 15 agreement We
see no procedural defect in not detailing the stepbystep procedure when
the result should be obvious to all affected parties

Similarly NACs challenge of the Commissionsapplication of section
205 in connection with Shipping Act violations must be rejected In
Pacific Coast European ConferenceRules 10 and 12 14 FMC 266
1971 the conference had maintained throughout the proceeding that the
Commission had no authority to administer section 205 because adminis
tration of that section was not specifically delegated to the Commission
under Reorganization Plan No 7 in 1961 The Commission rejected that
argument on the basis first enunciated in Stockton Port District v Pacific
Westbound Conference 9 FMC 12 29 1965 thatThe plan did not
repeal section 205 and so long as it continues to be a part of the law of
the land it must be considered by the Commission in exercising its
delegated functions Port ofStockton supra p 24

The Federal District Court for the Northern District of California in

SacramentoYolo Port District v Pacific Coast European Conference
No C70499 RFP 1970 took the same view of section 205 pointing out
that

Even if the FMC does not have responsibility for section 205 it must take account of
it in its deliberations That which would contravene section 205 of the Merchant

Marine Act would be grounds for disapproval under section 15 of the Shipping Act

On the basis of the foregoing it is clear that where the facts indicate
that a particular activity contravenes section 205 of the Merchant Marine

Stockton Port District v Pacific Westbound Conference 9 F M C 12 1965Paufrc Coast European Confer
enceRules 10 and 2 Tariff No FMC 14 14 FMC 266 1971 Sacramento Yolo Port District v Pacific Coast
European Conference 15 FMC 15 1971

See also Port of New York Authority v Federal Maritime Commission 429 F2d 663 670 6th Cir 1970 cert
den 401 US 909 1971 for a similar treatment of section 8 of the Merchant Marine Act of 1920 another provision of
law not specifically administered by the Commission

20 FMC
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Act of 1936 the Commission applying the public interest standard of
section 15 of the Shipping Act 1916 has no alternative but to disapprove
such activity

While contending on the one hand that the Commission has no
authority to determine a section 205 violation NAC also argues that the
Commission has abandoned the prevention criteria established in
earlier cases dealing with section 205 This argument ignores the fact that
there is a prevention whenever a conference binds its members to a
certain course of action Here the FEC members are bound by the
provision in the FEC tariff A Conference member cannot absent the
right of independent action ignore Rule 1a1 and continue to absorb
terminal charges assessed against the vessel This concerted action by the
FEC prevents a member carrier from serving a particular port at the same
rates which it charges at the nearest port already regularly served by it
As indicated previously the FEC could have avoided any section 205
problems if the member lines had been given the option of absorbing the
terminal charges

One final matter warrants discussion NAC points out that while the
FECs disputed tariff rule is also directed to tolls lighterage cost of
landing and all other expenses beyond ships tackle the Commissions
Order to Show Cause is directed only to the assessment of wharfage
and other charges and does not discuss these other charges NAC
contends that in view of this glaring ambiguity the Commission should
either confine its decision to the wharfage issue or publish a revised Order
and afford further opportunity to be heard if it intends to determine the
lawfulness of any other subject matter of FECs relevant tariff

We see no reason to adopt either suggestion raised by NAC Our Order
put at issue Rule 1a1 in its entirety and if the other charges
encompassed within that rule are properly for the account of the vessel
they are likewise included within the scope of our decision here

Of the remaining intervenors only the Board of Trustees of Galveston
Wharves and the Board of Commissioners of the Port of New Orleans

Traffic and Transportation Bureau Inc filed memoranda of law in
support of the FECs proposed tariff change Their arguments generally
follow those expressed by the FEC and accordingly do not require
further discussion Similarly the comments of Hearing Counsel and those
ports opposed to implementation of Rule 1a1 have been considered
and to the extent found meritorious are reflected in our decision

Any additional argument not specifically dealt with in this Report has
been considered and found to be either irrelevant immaterial or unneces
sary to our decision herein

Accordingly and for the reasons stated above we find the proposed
tariff rule relating to the assessment of wharfage and other charges against

The FECs apparent reluctance to alloy such independent action indicates the possibility that certain member
carriers might absorb This supports our an that the FECs concerted action in adopting Rule Hall Ills the
prevention prohibited under section 205
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the cargo at issue in this proceeding to be in contravention of section 205
of the Merchant Marine Act of 1936 and therefore contrary to the public
interest within the meaning of section 15 of the Shipping Act 1916

THEREFORE IT IS ORDERED That Rule 1a1 relating to the
assessment of wharfage and other accessorial charges filed by the Far
East Conference be stricken from that Conferencestariff

SEAL S FRANCIS C HURNEY
Secretary

20 FMC
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET NO 4811

MITSUBISHI INTERNATIONAL CORP

v

U S LINES

NOTICE OF DETERMINATION NOT TO REVIEW

June 1 1978

Notice is hereby given that the Commission on June 1 1978
determined not to review the decision of the Settlement Officer in this
proceeding served May 18 1978

SEAL S FRANCIS C HURNEY
Secretary
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Reparation awarded in part

FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 481I

MITSUBISHI INTERNATIONAL CORP

P

UNITED STATES LINES

DECISION OF DONALD F NORRIS SETTLEMENT OFFICER

By a complaint filed with the Commission on December 27 1977
pursuant to 46 CFR 502301 et seq the Mitsubishi International Corp
Mitsubishi makes claim for refunds in the amount of103079 with
respect to two shipments of fishing reels and parts generically described
and shipped as fishing tackle all of which were transported by United
States Lines US Lines According to the applicable tariffs 2 merchan
dise of this nature was to be assessed sums certain per kiloton or cubic
meter whichever yielded the transporting carrier the greater revenue but
at rates which were dependent upon the value of the particular items
shipped In all instances fishing tackle valued at 1000 per revenue ton
or less was to be assessed a lower rate than that valued at more than
1000 per revenue ton Each Conferencestariffs Rule No 8 requires
shippers to submit commercial invoices to the carriers and Rule No 11
of each tariff explains how the FOB valuations are determined when
necessary as here either item by item or in some instances by the
total valuation declared in the invoice divided by the total revenue
tonnage Mitsubishi submitted item by item accountings in all instances
and in all instances US Lines determined correctly that the appropriate
basis of assessment was per cubic meter but at the higher rates inasmuch
as the fact that the value of some of the items shipped was less than
1000 per revenue ton seems to have been overlooked

In its reply US Lines concedes that some adjustment is in order but
disputes the amount The Settlement Officer 50 agrees with US

The respondent carrier having agreed to this informal procedure pursuant to 46 CFR 502 304c this Decision will
be final unless reviewed by the Commission within fifteen 15 days of the date of service

i e those of the Trans Pacific Freight Conference or Japan Korea Tann No 35 FMC6and of the Japan Korea
Atlantic and Gulf Freight Conference Tariff No 35 FMC6

1 A violation by US Lines of Section 1860of the Shipping Act 19161s alleged by Mitsubishi
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Lines but not to the extent that it would allow In deciding as he has the
SO has in all instances verified the extensions of the measurements
taken by the Japan Marine Surveyors Sworn Measurers Association

and has calculated the values per cubic meter of the various lots of
cargoes itemized in the commercial invoices Each claim will now be
considered

1 Claim MI02

This shipment went forward in the AMERICAN LEGION Voy 65E
under US Lines YokohamaSan Francisco bill of lading BL No 631
3801 dated May 14 1976 US Lines determined that the shipment
amounted to 52295 cubic meters which as overland common point
cargo it rated at 78 per measurement ton plus a 112 currency
adjustment charge CAC On this basis total freight and charges
amounted to414020

The SO has determined that 12 of the 21 lots of cargo involved
totaling 41080 cubic meters were valued at less than 1000 per
measurement ton and should have been rated at 62 per ton plus 12
CAC Details are appended The proper freight352173 and charges
5133 amount to347206or 66814 less than that assessed Mitsubishi
Accordingly a refund for this amount is in order So ordered

2 Claim M03

This shipment went forward in the AMERICAN ARCHER Voy 54E
under US Lines YokohamaNew York BL No 631 1 PP dated April
15 1976 US Lines determined that the shipment amounted to 10971
cubic meters which it rated at 93 per measurement ton plus a 1 2
CAC On this basis total freight and charges amounted to103560

The SO has determined that 5 of the 19 lots of cargo involved totaling
7063 cubic meters were valued at less than 1000 per measurement ton
and should have been rated at 76 per ton plus 12 CAC The correct
freight 90023 and charges 1350 amount to 91373 or 12187 less
than that assessed Mitsubishi Accordingly a refund for this amount is in
order

So ordered

5 DONALD F NORRIS
Settlement Officer

According to the minutes of the Conferences meeting tin organization is emploted by the Conferences to
perform such errees
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NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER
PERMITTING WAIVER OF CHARGES

June 6 1978

No exceptions having been taken to the initial decision in this
proceeding and the Commission having determined not to review same
notice is hereby given that the initial decision became the decision of the
Commission on June 6 1978

IT IS ORDERED That applicant is authorized to waive collection of
65350 of the charges previously assessed Collier Carbon Chemical
Corporation

IT IS FURTHER ORDERED That applicant shall publish promptly in
its appropriate tariff the following notice

Notice is hereby given as required by the decision in Special Docket 572 that
effective February 1 1978 for purposes of refund or waiver of freight charges on any
shipments which may have been shipped during the period from February 1 1978
through February 26 1978 the rate on Naphthalene to Marseilles and Genoa
Minimum 39000 lbs per tank container is 13425 W subject to all applicable rules
regulations terms and conditions of said rate and this tariff

IT IS FURTHER ORDERED That refund and waiver of the charges
will be effectuated within 30 days of service of this notice and applicant
shall within five days thereafter notify the Commission of the date and
manner of effectuating the waiver

By the Commission

SEAL S FRANCIS C HURNEY
Secretary
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SPECIAL DOCKET No 572

COLLIER CARBON CHEMICAL CORP

V

SEALAND SERVICE INC
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Application granted

INITIAL DECISION J OF THOMAS W REILLY
ADMINISTRATIVE LAW JUDGE

Pursuant to section 18b3of the Shipping Act 1916 as amended by
PL 90298and Rule 92 of the CommissionsRules of Practice and
Procedure 46 CFR 50292 SeaLand Service Inc SeaLand or
Applicant has applied for permission to waive collection of a portion of
the freight charges on a shipment of four tanks of napthalene that moved
from Elizabeth New Jersey to Marseilles France under SeaLand bill of
lading dated February 22 1978 The application was filed April 24 1978

The subject moved under SeaLand Tariff No 232 FMC104 5th
revised page 6 item 170 effective February 1 1978 under the rate for
Napthalene To Marseilles and Genoa Minimum 39000 lbs per trailer
The aggregate weight of the shipment was 160680 pounds The rate
applicable at time of shipment was 640 per hundred pounds The rate
sought to be applied is S6 per hundred pounds W 13425 per ton of
2240 pounds pursuant to SeaLand Tariff No 232 FMC104 6th revised
page 6 item 155 effective February 27 1978

Aggregate freight charges payable pursuant to the rate applicable at
time of shipment amounted to 51028352 Aggregate freight charges at
the rate sought to be applied amount to963002 The difference sought
to be waived is S65350 The Applicant is not aware of any other shipment
of the same commodity which moved via SeaLand during the same time
period at the rates involved in this shipment

SeaLand offers the following as grounds for granting the application

rhn deemon became the deuion of the Commnwn June 6 1978
Z 4e 1 S 817 n amended

20 FMC

FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 572

COLLIER CARBON CHEMICAL CORP

V

SEALANDSERVICE INC

Adopted June 6 1978
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4 On December 12 1977 Mr Williams of Collier Carbon wrote to Mr Szewczyk
requesting that the rate on napthalene in tanks 600 per 100 lbs item 155 SeaLand
Tariff 232 FMC104 which was scheduled to be increased to640 per 100 Ibs effective
February 2 1978 be extended through June 30 1978

On January 12 1978 Mr Szewczyk wrote to Mr Williams of Collier Carbon and
advised that the rate of600 per 100 lbs W 13425 per 2240 Ibs converted to a per
ton rate would be extended through June 30 1978 A publication request was processed
to update SeaLand Tariff 232 FMC104 but through an oversight the filing was not
made effective until February 27 1978

A shipment moved forward on February 23 1978 and was correctly rated at640 per
100 lbs Shipper is claiming that due to a SeaLand administrative error the correct rate
W 13435 was not filed on time and due to this error he was overcharged 65350

It should be noted that although the application refers alternately to
both the Collier Carbon Chemical Corporation and the Union Oil
Company of California as if they were separate parties involved in the
negotiation of the freight rate and the ultimate payment of the freight
charges supplemental correspondence with both SeaLand and the
shipper has established that the Collier Carbon Chemical Corporation
Collier was a whollyowned subsidiary of the Union Oil Company of
California and on February 1 1978 Collier was merged into the Union Oil
Company of California and became the Union Chemicals Division of the
Union Oil Company of California

Section 18b3of the Shipping Act 1916 46 USC 817 as amended by
Public Law 90298 and Rule 92a Special Docket Applications Rules
of Practice and Procedure 46 CFR 50292aset forth the applicable law
and regulation The pertinent portion of 18b3provides that

The Commission may in its discretion and for good cause shown permit a
common carrier by water in foreign commerce to refund a portion of freight charges
collected from a shipper or waive the collection of a portion of the charges from a
shipper where it appears that there is an error in a tariff of a clerical or administrative
nature or an error due to an inadvertence in failing to file a new tariff and that such
refund or waiver will not result in discrimination among shippers Provided further That
the common carrier has prior to applying to make refund filed a new tariff with the

Commission which sets forth the rate on which such refund or waiver would be
based and Application for refund or waiver must be filed with the Commission
within 180 days from the date of shipment

The clerical and administrative error recited in the subject application is
of the type within the intended scope of coverage of section 18b3of
the Act and section 50292 of the CommissionsRules of Practice and
Procedure

Therefore upon consideration of the documents presented by the
Applicant it is found that

1 There was an error in a tariff of a clerical or administrative nature
resulting in the inadvertent failure to file the intended earlier effective
date on the special rate for napthalene which would have continued the
lower rate as had been promised the shipper

For other provisions and requirements see S 18b3and 5 50292 of the CommissionsRules of Practice and
Procedure 46 CFR 50292a c
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2 Such a waiver of collection of a portion of the freight charges will
not result in discrimination among shippers

3 Prior to applying for authority to waive collection of a portion of the
freight charges SeaLand filed a new tariff which set forth the rate on
which such waiver would be based

4 The application was filed within 180 days from the date of the subject
shipment

Accordingly permission is granted to SeaLand Service Corp to waive
collection of a portion of the freight charges specifically the amount of
65350 An appropriate notice will be published in Sea Lands tariff

S THOMAS W REILLY
Administrative Law Judge

WASHINGTON DC
May 11 1978

20 FMC
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FEDERAL MARITIME COMMISSION

DOCKET No 7317

SEALAND SERVICEINC AND GULF PUERTO RICO LINESINC
PROPOSED RULES ON CONTAINERS

DOCKET No 7440

PUERTO RICO MARITIME SHIPPING AUTHORITY PROPOSED ILA RULES

ON CONTAINERS

ORDER ON RECONSIDERATION

June 14 1978

These proceedings were instituted to determine the legality of the so
called 50mile container rules proposed by SeaLand Service Inc and
Gulf Puerto Rico Lines Ltd and subsequently as successor to these
two carriers by Puerto Rico Maritime Shipping Authority PRMSA
After extensive hearings and the filing of briefs Administrative Law
Judge Charles E Morgan issued an Initial Decision finding the rules
unlawful under the Shipping Act 1916 Exceptions to the Initial Decision
were filed as were replies to such exceptions Oral argument was heard
and the matter came before the Commission for decision

By Order dated August 10 1977 the Commission discontinued these
consolidated proceedings as moot on the basis of a ruling by the Court of
Appeals for the Second Circuit affirming the National Labor Relations
Board decision finding the collective bargaining provisions underlying the
50mile rules unlawful under the National Labor Relations Act and on
the basis of PRMSAseffective withdrawal of the allegedly unlawful
rules on containers

Following issuance of the Order of Discontinuance petitions for
reconsideration were filed On the basis of those petitions the Commis
sion issued its Order Granting Reconsideration on November 22 1977

For a more comprehensive discussion of the early proceedings in this case sec our Report and Order Adopting
Initial Decision issued this date

2 Inrernarianal LongshoremensAssociation v N L R 8 537 F2d 706 1976 eery den 429 US 1040 1977
rehearing denied 51 L Ed 2d 589
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Replies to the petitions have now been filed by Hearing Counsel and
PRMSA

PETITIONS

Petitions for reconsideration of the Commissionsdiscontinuance of this
proceeding were filed by National Customs Brokers Forwarders

Association of America Inc New York Foreign Freight Forwarders
Brokers Association Inc and Consolidated Forwarders Intermodal
Corp filing a joint petition International Association of NVOCCsand
Hearing Counsel

The petition of National Customs Brokers Forwarders Association

of America Inc National et al alleged that the Commission erred in
holding that the Note in the PRMSA tariff dated February 29 1976
was an effective withdrawal of the proposed 50mile rules which
vitiated any need for a Commission determination of the rules validity
under the Shipping Act 1916 and the Intercoastal Shipping Act 1933 In
the 10page argument in support of its petition National raised numerous
issues

National first posited that to have reached the conclusion that it did
this Commission must have taken official notice of certain extrarecord

factsan action alleged to be error for numerous reasons First in order
to be a fact susceptible to official notice it must indeed be fact under
both our rules and those of the Federal Courts see 46 CFR Section
502226aand Federal Rules of Evidence Rule 201b 28 USCA
National pointed out that under the Federal Rules an adjudicative fact of
which judicial notice may be taken
must be one not subject to reasonable dispute in that it is either 1 generally known
within the territorial jurisdiction of the court or 2 capable of accurate and ready
determination by resort to sources whose accuracy cannot reasonably be questioned
Rule 201bsupra

Citing the notes from the Advisory Committee on Proposed Rules
accompanying this rule National claimed that the essence of this rule is
the requirement that the fact be one of a high degree of indisputability
National claimed that the tariff note on which the Commission based its

decision to discontinue the proceeding is merely advice from the
International LongshoremensAssociation ILA to the New York
Shipping Association which in turn was passed on the PRMSA and which
ultimately was filed in the tariff As such that note was allegedly nothing
more or Tess than a triple hearsay statement which cannot rise
to the dignity of a fact not subject to reasonable dispute

the tariff note in pertinent part pmsidcd

the Nev York Shipping Association ha informed PRMSA that the NYSA have been advised by the
International Longshoremen Association AF1C10 that they will take no action against the NYSA or its members
requiring them to enforce wch rule

Therefore the Rule set forth herein shall not be totted until a determination of the validity of the Rule is made
In the proper coup of Ian or further ads men green from the parties of the Collective Bargaining Agreement

20 FMC
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National further argued that the tariff note deals only with the Port of
New York while PRMSA serves other ports as well and that there is no
basis upon which the Commission could conclude from the tariff note that
the proposed rules will not be enforced at those other ports As a result
National characterized the Commissionsconclusion that the rules are not

being enforced at those other ports As a result National characterized
the Commissionsconclusion that the rules are not being enforced at
other ports as pure speculation

National also challenged the Commissionsdetermination that the rules
at issue have been mooted Citing case law National took the position
that even if PRMSA had actually withdrawn its rule the Commission
could not consider the issues raised by the rules to be moot because to
do so would mean that

An ocean carrier can adopt a practice by tariff rule gain its benefits for several years
put injured parties to the trouble and great expense of a lengthy docket and then as the
proceeding is drawing to a close deny the parties the opportunity for a decision by
withdrawing the tariff rule

National concluded that if this Commission were to permit this course of
action we would be sanctioning an abuse of our processes and an abuse
of the Shipping Act 1916

Finally National submitted that all segments of the export import
commerce of the United States would benefit from a determination on the

merits of the validity of the proposed rules under the Shipping Act 1916
National explained

It is always possible that the ILA may in the future claim that the NLRB decision
dealt only with that portion of the rules which denied containers to the NVOCC and
then only in the Puerto Rican trade and that the NLRB did not treat other aspects of the
rules relating to exporters and importers Also it is always possible that another union
not party to the litigation before the NLRB may adopt these rules in whole or in part

As a result National alleged that a determination of the lawfulness of
the proposed rule under the Shipping Act is a necessary determination
which would go beyond the limited issue posed before the NLRBLe
whether the rules were or were not an unlawful secondary boycott
prohibited by the National Labor Relations Act

The International Association of NVOCCs NVOsalleged basic error
by the Commission in our conclusion that the rules on containers are not
being enforced because of the NLRB decision upheld by the courts
finding them invalid under the National Labor Relations Act The NVOs
advised that the ILA and the ocean carriers including PRMSA have
construed these rulings against the proposed rules to apply only to New
York The NVOs stated

Cases cited by National include Southern Pacific Terminal Co v CC et al 219 115 498 and Walling v
Haile Gold Linea 136 F2d 102 and cases cited therein

20 FMC



Indeed as recently as August 16 1977 six days after the Commissionsorder of
discontinuance herein an article appeared in the Journal of Commerce reporting that the
NLRB found the same container rules involved herein unlawful under the National
Labor Relations Act at the Ports of Baltimore and Hampton Roads The rules had been
in force up to March 17 1977 at those ports until an injunction was obtained against
those rules

The NVOs also averred that two of their number were informed
during the early months of 1976 that the NLRB and court decisions
applied only to New York and that the rules on containers were in effect
in Philadelphia In fact the NVOsclaim PRMSA itself refused to furnish
containers in the Port of Philadelphia subsequent to the date of the tariff
note on which the Commission relied

The NVOs also urged that we reach a decision on the merits of the
rules at issue The NVOs submitted that the parties to these proceedings
and the shipping public deserve a decision by the Commission on the
merits of the legality of these rules This would also allegedly eliminate
the need to litigate and relitigate the issues involved each time a party
proposes to implement such rules

Hearing CounselsPetition for Reconsideration argued that while it may
be presumed that PRMSAs tariffs rules were not enforced subsequent to
its tariff note absent any record evidence the events do not dispose of
the need to address the issue of lawfulness of PRMSAsoperations prior
to the effective date of the note Hearing Counsel accordingly requested
Commission resolution on the merits if for no other reason than to
determine whether or not PRMSAsenforcement of the tariff rules for

some 16 months violated the Shipping Act Finally Hearing Counsel
urged that this Commission

weigh whether dismissal of this case is consistent with its policy of enforcing the
shipping statutes and whether dismissal does not seriously damage the viability and
credibility of its enforcement program in the eyes of the shipping industry and the
shipping public

Only PRMSA and Hearing Counsel filed Replies to the Petitions
described above PRMSAs Reply cited two grounds in opposition to
reconsideration of this proceeding First PRMSA alleged that there is no
unfinished business remaining in these dockets because by notice of
cancellation published in its tariff and effective November 6 1977
PRMSA cancelled its proposed rulesSAdditionally PRMSA denied that
there should be considered in this proceeding the issue of possible
sanctions against it for enforcement of these rules at any time prior to the
cancellation PRMSA alleged that this issue had never been raised within
the proceeding until the petition for reconsideration filed by Hearing
Counsel and urges the Commission to maintain this proceeding within its

n n to be understood that this notice n not the same as the note at Issue in the requests for reconsideration

20 FMC
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original limitations If the Commission does so PRMSA claims there
remains nothing further to be determined in this docket

Second PRMSA alleges that no useful purpose would be served by the
Commission deciding to proceed further in these dockets PRMSA urges
that the rules at issue in its tariff have been withdrawn the courts have
ruled on the underlying labor agreement provisions and found them
unlawful and PRMSA has acted promptly by appropriate court action to
frustrate ILA attempts to enforce the rules This being so PRMSA claims
that the Commission need not address the merits of the rules further

PRMSA claims this is not a rulemaking proceeding of general applica
bility but is rather an inquiry into the lawfulness of tariff rules which
are no longer in the tariff As a result PRMSA urges that no further
action by the Commission is required and that any such action would
simply be pointless

Hearing Counsels Reply urges that the Commission not embroil itself
in postrecord factual questions requiring a reopening of the proceeding
The Reply discusses certain of the procedural difficulties which Hearing
Counsel see arising should the Commission determine to delve into post
record considerations It is Hearing Counselsposition that consideration
of such postrecord information is unnecessary to deciding the case on
the merits and should be avoided

Hearing Counsel urge avoidance of post record issues in Tight of its
view of the original objective of the proceeding which they describe as
simply a determination of a carriers duties and obligations under the
Shipping Act Hearing Counsel state

If as we are inclined to believe the posttrial matters are factual developments
which are much more meaningful to understanding the postrecord situation as a matter
of labor law or policy or the subject carriers status as an employer of union labor then
further development of the post record matters would appear to be unnecessary to a
decision on the basis of the shipping statutes Moreover since a speedy resolution of
the shipping statute questions would eliminate any uncertainty as to the carriers
obligations and duties under those statutes it should lessen any conflicts that PRMSA
or any carrier may have as a contractual matter under its labor contracts

Thus irrespective of the status of any postrecord information Hearing
Counsel submit that those issues of carrier responsibility and obligation
may be readily determined on the record already available to and placed
before the Commission It is Heating Counsels view that no considera
tion of post record facts will sharpen any of those issues

DISCUSSION AND CONCLUSIONS

We have reviewed each petition any reply submitted to us On the
basis of issues raised therein we have reconsidered our decision to

discontinue these proceedings and have determined that we must vacate
our previous order of discontinuance and enter a decision on the merits of
the controversy at issue in this proceeding

While numerous issues of varying merit were raised we are of the

20 FMC
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opinion that the reasoning urged upon us by National is sufficient in its
own right to warrant the action taken here We find persuasive the cases
cited by National in support of its claim that the issues regarding the
validity of the PRMSA rules are not moot We find both the principle of
law and the reasoning of National compelling Further no party opposing
the position of National has pursuaded us to adopt a contrary view

It is our determination then that the public and the parties deserve a
ruling by this Commission on the merits of these cases and that law and
policy require that we provide such a decision This we are doing by
separate Report and Order served this date

THEREFORE IT IS ORDERED That our Order of Discontinuance
of August 10 1977 is hereby vacated

By the Commission

20 FMC
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Secretary
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SPECIAL DOCKET No 555

COMMERCIAL METALS COMPANY

v

SEALAND SERVICE INC

NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER
PERMITTING WAIVER OF CHARGES

June 14 1978

No exceptions having been taken to the initial decision in this
proceeding and the Commission having determined not to review same
notice is hereby given that the initial decision became the decision of the
Commission on June 14 1978

It is Ordered That applicant is authorized to waive collection of
582000 of the charges previously assessed Commercial Metals Com
pany

It is further Ordered That applicant shall publish promptly in its
appropriate tariff the following notice

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket No 555 that effective August 8 1977 for purposes of
refund or waiver of freight charges on any shipments which may have been shipped
during the period August 8 1977 through August 29 1977 the rate on Scrap viz
Stainless Steel Minimum 20 WT for container is 76 W subject to all applicable rules
regulations terms and conditions of said rate and this tariff

It is further Ordered That waiver of the charges shall be effectuated
within thirty 30 days of service of this notice and applicant shall within
five 5 days thereafter notify the Commission of the date and manner of
effectuating the waiver and submit a copy of the published tariff notice

By the Commission

SEAL S FRANCIS C HURNEY
Secretary
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SPECIAL DOCKET No 555

COMMERCIAL METALS COMPANY

v

SEALAND SERVICE INC

Adopted June 14 1978

Permission to waive collection of overcharges granted

INITIAL DECISION OF JOHN E COGRAVE ADMINISTRATIVE
LAW JUDGE

SeaLand seeks permission to waive collection of a portion of the
freight charges on a shipment of stainless steel scrap carried aboard the
Consumer Voyage Jacksonville Florida to Rotterdam The scrap moved
under freight bill 971 752946 It weighed 89600 lbs and measured 1500
cu ft At the time of shipment the applicable rate was 22150 WM 2240
lbs or 40 cu ft The rate sought to be applied is 7600 W 2240 lbs
minimum 44800 lbs per container The aggregate freight charges under
the 22150 rate would have been899360 The aggregate freight charges
under the 7600 rate would be307360304000 ocean freight plus
3360 charge at Tampa SeaLand actually collected freight charges of
307360 and seeks to waive collection of582000

The circumstances set forth by SeaLand as justifying the refund are
ON MAY 27 1977 SEA LANDSSALES PERSONNEL REQUESTED SEALAND

PRICING PERSONNEL TO PROCEED WITH THE ESTABLISHING OF A NEW
RATE FOR STAINLESS STEEL SCRAP FROM TAMPA TO CONTINENTAL
EUROPE IN SEALAND TARIFF 259 FMC 133 ICC 104 WHICH WAS CONFIRMED

This decision became the decision of the Commission June 14 1978

2 The shipment was SeaLand minibndge Tampa RondaJacksonville Fla Thence water to Rotterdam
A short form ocean bill of lading uas also issued by SeaLand
SeaLand Tanff No 259 FMC No 133 ICC No 104 Page 52 7th Resised Item No 90
SeaLand Tariff No 259 FMC No 133 ICC No 104 Page 58 10th Revised Item 545 as reinstated by SeaLand

proposal No GNF 2292 and Page 58 9th Re ed Item 51 erroneously show mg expiration date of8

20 FMC 795
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BACK TO SALES WITH A TELETYPE MESSAGE TO BE VALID THROUGH 817
77 COPY OF WHICH WAS GIVEN TO MR WILLIAM BETCHER OF CLAIMANT

ON 6I377SEE ATTACHMENT NO 1 HOWEVER ACTUAL PUBLISHING
REQUEST SENT TO SEA LANDSTARIFF PUBLICATION DEPT INADVERT
ENTLY SHOWED AN EXPIRATION DATE OF81777 ATTACHMENT NO 2
ACTUAL PRINTED PAGE 6TH REVISED PAGE 58 SHOWED DATE OF81777
ATTACHMENT NO 3 CONSEQUENTLY WHEN A SHIPMENT OF TWO
CONTAINERS WAS OFFERED TO SEALAND LEAVING TAMPAS RAIL TER

MINAL ON 81677 ATTACHMENT NO 4 SEA LANDS RATING PERSONNEL
HAD NO APPLICABLE RATE OTHER THAN CARGO NOS PER 7TH REVISED

PAGE 52 ATTACHMENT NO 5 CLAIMANT NOT BEING AWARE OF RATE
EXPIRING ALREADY ON 8777 INSTEAD OF 81777 PAID FOR SHIPMENT ON
BASIS OF RATE SEALAND COMMITTED TO THEM ATTACHMENT NO 6
RESPONDENT REQUEST PERMISSION TO WAIVE COLLECTION OF PART OF
FREIGHT CHARGES ON BASIS OF CLERICAL ERROR IN PUBLISHING EXPI

RATION DATE DIFFERENT THAN THAT ADVISED CLAIMANT

Section 18b3of the Shipping Act 1916 46 USC 817 as amended by
Public Law 90298 and Rule 92a Special Docket Applications Rules
of Practice and Procedure 46 CFR 50292aset forth the applicable law
and regulation The pertinent portion of 18b3provides that

The Commission may in its discretion and for good cause shown permit a
common carrier by water in foreign commerce to refund a portion of freight charges
collected from a shipper or waive the collection of a portion of the charges from a
shipper where it appears that there is an error in a tariff of a clerical or administrative
nature or an error due to an inadvertence in failing to file a new tariff and that such
refund or waiver will not result in discrimination among shippers Provided further That
the common carrier has prior to applying to make refund filed a new tariff with the

Commission which sets forth the rate on which such refund or waiver would be

based and Application for refund or waiver must be filed with the Commission
within 180 days from the date of shipment

The clerical and administrative error recited in the subject application is
of the type within the intended scope of coverage of section 18b3of
the Act and section 50292 of the CommissionsRules of Practice and

Procedure

Therefore upon consideration of the documents presented by the
Applicant it is found that

1 There was an error in a tariff of an administrative nature in
publishing expiration date different than that advised claimant

2 Such a waiver of collection of a portion of the freight charges will
not result in discrimination among shippers

3 Prior to applying for authority to waive collection of the freight
charges SeaLand Service Inc filed a new tariff which set forth the rate
on which such waiver would be based

4 The application was filed within 180 days from the date of the subject
shipment

6 For other provisions and requirements see 5 18631 and 5 502 92 of the CommissionsRules of Practice and
Procedure 46 CFR 502 92a e
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Accordingly permission is granted to SeaLand Service Inc to waive
collection of a portion of the freight charges specifically the amount of
582000 An appropriate notice will be published in SeaLands tariff

WASHINGTON DC
May 22 1978

20 FMC

S JOHN E COGRAVE
Administrative Law Judge



NOTICE OF ADOPTION OF INITIAL DECISION

June 14 1978

No exceptions having been fled to the initial decision in this proceeding
and the Commission having determined not to review same notice is
hereby given that the initial decision became the decision of the
Commission on June 14 1978 Accordingly Lykes Brothers Steamship
Co Inc is authorized to modify charges assessed on the shipment in
question and is ordered to publish file and serve the tariff notice required
and report to the Commission regarding compliance in the time and
manner required by the Administrative Law Judge

By the Commission

SEAL S FRANCIS C HURNEY
Secretary
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SPECIAL DOCKET No 567

KUEHNE NAGEL INC

v

LYKES BROTHERS STEAMSHIP CO INC
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Application granted

INITIAL DECISION OF SEYMOUR GLANZER
ADMINISTRATIVE LAW JUDGE

By application received for filing in the Office of the Secretary of the
Commission on March 8 1978 respondent Lykes Bros Steamship Co
Inc Lykes seeks permission to waive a portion of the freight charges
on a shipment of air conditioners from Green Bay Wisconsin to Oran
Algeria The shipment moved under an on board bill of lading issued at
New York NY on September 10 1977 The complainant is Kuehne
Nagel Inc as agent for BetonUnd Monierbow AG Beton Beton is
shown as the shipper on the bill of lading Kuehne Nagel is a freight
forwarder The complainant paid freight charges amounting to279323
on February 27 1978 The amount sought to be waived is111169

The application states that the rate applicable at the time of shipment
was 12500 WM plus heavy lift charges and seaway tolls The rate
sought to be applied is 8650 WM plus the aforesaid heavy lift charges
and seaway tolls

The application goes on to say that respondent is not aware of any
other shipments of the same or similar commodity which moved via
respondent during approximately the same period of time at the rate
applicable at the time of shipment Respondent adds that it does not
believe any discrimination among shippers will result from the waiver It
also agrees to publication of a notice or to take such action as the
Commission may direct if permission to waive is granted

This decision became the decision of the Commission June 14 1978
License No F M C 1162

W M here means weight 12 pounds or measurement 140 cubic feet whichever yields the greater revenue

20 FMC
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KUEHNE NAGEL INC

v

LYKES BROS STEAMSHIP CO INC

Adopted June 14 1978
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The statement of facts made by the parties in support of the application
as pertinent is as follows

In August 1977 Lykes Bros Steamship Co Inc negotiated with Kuehne Nagel
Inc of New York as agents for BetonUND Monierbou AG an ocean rate of 8650
WM plus heavy lifts and Seaway Tolls covering a shipment of 1155 cft of Air
Conditioners to move on the S S Marjorie Lykes Position 7018 Voyage 61 from Green
Bay to Oran

Cargo was loaded on September 10 1977 Bill of Lading BL dated accordingly and
cargo rated at 12500 WM the applicable tariff rate at time of shipment however
shipper paid ocean freightof279333 basis the negotiated rate

Due to a clerical error Lykes Bros Steamship Co Inc inadvertently failed to file
the agreed rate covering the above shipment and this rate was not filed in the American
Great LakesMediterranean Eastbound Freight Tariff No 1 FMC88 until September
20 1977 for a 30 day period Therefore at the time shipment was effected the only
tariff rate applicable was 12500WM covering MachineryNOS

The Machinery NOS rate of 12500 WM plus heavy lifts and Seaway Tolls would
produce390889 should be390502 ocean freight representing an increase in costs
of111169 should be111269 to the shipper greater than the negotiated rate of
8650 WM plus heavy lift and Seaway Tolls Complainant has remitted279333 as
payment for the above referenced shipment which represents freight charges at the
agreed upon 8650 WM plus heavy lifts and Seaway Tolls This leaves the above
mentioned111169 as the amount uncollected for which respondent is requesting
permission to waive collection

Respondent has filed the requested 8650 WM rate plus heavy lifts and Seaway Tolls
effective March 2 1978

At my request the parties submitted supplemental affidavits and
documentation which establish the following
1 On an unspecified date in August 1977 when the cargo was booked

W E Wegmann ManagerGreat Lakes Traffic Eastbound Lykes and
Wolfgang Emden of Kuehne Nagel negotiated the 8650 WM rate to
cover the shipment of air conditioners from the consignor Beton
originating at Green Bay to the consignee at Oran Mr Wegmann
inadvertently failed to fde the agreed upon lower rate
2 Under the express terms of the tariff the cargo interest rather than

the carrier paid stevedoring costs and other costs involved in the
discharge of the cargo
3 The heavy lift charges and the seaway tolls remained constant

irrespective of whether the shipment was rated at 8650 or 12500
Heavy lift charges inadvertently were incorrectly billed as 28684 The
proper charge is 29597 Seaway tolls were 880
4 The shipment was delivered to Lykes at Green Bay at various times

during the period from August 29 1977 through September 9 1977 The
on board bill of lading which also was the rated bill of lading was the
only bill of lading issued by Lykes for the shipment The on board bill of

4 See Rule 4n of Lykei Amencan Great LakesMediterranean Freight Tariff No 1 FMC88 1st Rev Page 5D
effective April 21 1977 providing that all rates to Algerian ports are on a Free Out F O basis See also 29th Rev
Page 40Al and 32nd Rev Page 40 showing that the applicable rate and the rate sought to be applied were on an FO

basisSee Rule 28 Heavy Lift Scale at 1st Rev Page 18
See Rule 31 St Lawrence Seaway Cargo Tolls at original Page 27
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lading was issued at New York as a service to the cargo interest and
accurately reflects the date the cargo was loaded aboard the vessel
5 When Lykes realized that it had failed to file the agreed air

conditioner rate it filed 32nd Rev Page 40 effective September 20 1977
showing an 8650 rate through October 19 1977 and showing a 12025
rate effective October 20 1977 In the erroneous belief that this was not
the requisite filing of the conforming tariff under the second proviso of
section 18b3of the Shipping Act 1916 46 USC81763see text of
statute infra Lykes filed another conforming tariff showing the 8650
rate on March 2 1978
6 Kuehne Nagel billed Beton at the rate of 8650 plus heavy lift

charges and seaway tolls for the shipment
The Commissionsauthority to permit carriers to refund a portion of

freight charges collected from shippers or to waive the collection of a
portion of freight charges where it appears that there is an error in a tariff
of a clerical or administrative nature or an error due to inadvertence in
failing to file a new tariff is derived from the provisions of section
18b3After stating the requirement that common carriers by water in
foreign commerce or conferences of such carriers charge only the rates
and charges specified in tariffs on file with the Commission section
1863provides as pertinent

Provided however That the Federal Maritime Commission may in its discretion and
for good cause shown permit a common carrier by water in foreign commerce or
conference of such carriers to refund a portion of freight charges collected from a
shipper or waive the collection of a portion of the charges from a shipper where it
appears that there is an error in a tariff of a clerical or administrative nature or an error
due to inadvertence in failing to file a new tariff and that such refund or waiver will not
result in discrimination among shippers Provided further That the common carrier by
water in foreign commerce or conference of such carriers has prior to applying for
authority to make refund filed a new tariff with the Federal Maritime Commission
which sets forth the rate on which such refund or waiver would be based Provided

further That the carrier or conference agrees that if permission is granted by the Federal
Maritime Commission an appropriate notice will be published in the tariff or such other
steps taken as the Federal Maritime Commission may require which give notice of the
rate on which such refund or waiver would be based and additional refunds or waivers

as appropriate shall be made with respect to other shipments in the manner prescribed
by the Commission in its order approving the application And provided further That
application for refund or waiver must be filed with the Commission within one hundred
and eighty days from the date of shipment

An analysis of the application the documents attached thereto and the
supplemental affidavits and documents attached thereto shows that the
application should be granted

I find that it was an error due to inadvertence in failing to file a new
tariff of the type which the Congress had in mind when it enacted

4lst Re Page 40
The Commission s regulations Implementing section Igb13 appear in Rule 9211 of the CommissionsRules of

Practice and Procedure 46 CFR 502 92ta1
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section 18b3which occurred when Lykes mistakenly did not file the
8650 rate as it had agreed to do Unquestionably Lykes per an
executive officer authorized to cause negotiated rates to be published in
the tariff formed the intent prior to the shipment to publish and file the
8650 rate for air conditioners in lieu of the existing Machinery NOS
rate of 12500

I find that the application was filed within one hundred and eighty days
from the date of shipment and that prior to filing the application Lykes

9 The following illustration of a remediable situation is provided in the legislative history ofthe above quoted four
provisos of section 18b3House Report No 920 90th Cong IM Sess November 14 1967 pp 34

For example a carrier after advising a shipper that he intends to file a reduced rate and thereafter fads to file the
reduced rate with the Federal Maritime Commission must charge the shipper under the aforementioned circumstances
the higher rate

A period of 179 days elapsed between the dale the air conditioners were loaded aboard the vessel the same day
the on board bill of lading was issued and the date the application was received for filing This satisfies the
requirements of the fourth proviso of section 1863under Commission precedents

The fourth proviso has been construed to mean that the Commission lacks junsdiction to entertain the application
unless it is filed within 180 days from the dale of shipment USDA v Waterman Steamship Corporation Initial
Decision adopted May 5 1978 at p 5 In computing the time period the count begins on the first day after the
date of shipment Id at p 6 The count ends on the date of filing the application Filing takes place on the day the
application is deposited in the mail or the day the application is received by the Commission if filed by hand
Ghisseut Bros v Micronesia Interocean Line Inc 13 FM C 179 182 1970 Notice of Proposed Rulemaking
Rules of Practice and Procedure Simplification of the Rules Governing Special Docket Applications for Permission to
Refund or Waive Portions of Freight Charges in the Foreign Commerce 43 FR 18572 Thus because it is tied to a
discrete event the date the count ends is certain and uniformly applies to all Special Docket proceedings This is not
yet true of the date the count begins as the Commission has said in its Notice of Proposed Rulemaking supra

Because the count begins the day after date of shipment identifying the date of shipment is critical in
determining approvabihty of Special Docket applications The term is not defined in section 18bx3 or in the Shipping
Act 1916 The legislative history of the four provisos neither contains a definition njor gives any explanation of
what Congress meant by date of shipment Hermann Ludwig In v Waterman Steamship Corporation Report of
the Commission served May 8 1978 at p 4

The term date of shipment is not selfdefining because the word shipment is ambiguous In various forums
shipment has been construed to mean such diametrically opposite things as delivery of the goods to the earner and
delivery of the goods by the carrier There are still other interpretations which would define shipment in terms of
events or actions occurring between the dates of delivery to or delivery by the carrier See Blinks Law Dictionary
4th Ed p 1546 Words and Phrases Permanent Edition Volume 39 Shipment p 264 et seq

After enactment of Public Law 90298 containing the four provisos the problem of establishing date of shipment
first became crucial in Chisel Bros supra The rationale of the Initial Decision adopted on this point by the
Commission but without comment treated dale of shipment as synonymous with date the transportation
begins adding Transportation may be said to begin either when the merchandise is placed in the possession of a
earner or when the merchandise actually starts in the course of transportation citing several cases including Coe v
Errol 116 US 57 525 1886 and Penna R Co v P U Comm 298 US 170 175 1936 13 FMC 187
Assuming that the two terms date of shipment and date the transportation begins are synonymous although there is
nothing to support that theory in the Initial Decision the Initial Decision misreads the rules of the two cited cases
Coe v Errol involved the validity of state taxation on merchandise in interstate commerce and for that purpose
treated transportation as beginning either when the merchandise was placed with the carrier or when 1 actually
started in the course of transportation However as Justice Cardozo reasoned m the second cited case construing the
applicability of the Interstate Commerce Act 49 US C 1 et seq dealing with common carriage and common
carriers just as the Shipping Act 1916 does there is a distinction between commerce and transporlabon by common
carriers subject to regulation He said Not all commerce is transportation and not all transportation is by common
carriers by rail For many purposes as for example in testing the validity of state taxation merchandise is
deemed to be in interstate commerce when 1 has started on its journey though still in the possession of consignor or
seller Not so however in determining the application of this Act Transportation begins firr that purpose ifnot
for others when the merchandise has been placed to the possession of a earner Emphasis supplied 298 US
174175

In Ghiselli the merchandise was delivered to the possession of the carrier on November 5 1968 and the carrier
Issued an on board bill of lading on November 8 1968 The application was given the benefit of the later date As a
result Ghiselli has often been cited for the precedent and settled proposition that the date of issuance of the on board
bill of lading is the date of shipment for the purpose of the fourth proviso See e g Ludwig v Waterman supra
pp 2334 In that case the Commission explained that limiting date of shipment to mean the date of delivery of
the cargo to the carrier would defeat the remedial legislative intent without serving any regulatory purpose Id pp 4
5 However because the carrier could not locate the on board bills of lading but maintained that they were issued the

20 FMC
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filed a new tariff with the Commission setting forth a rate on which the
waiver would be based I find further that Lykes has agreed to publish
an appropriate notice in its tariff and is willing to take such other steps as
the Commission may require to give notice of the rate on which waiver
would be based

Under the safeguards provided in the order below I find that the
waiver will not result in discrimination among shippers and that additional
refunds will be made with respect to other shipments of the same or
similar commodities made during the same period of time ie during the
period from the approximate date in August 1977 when the negotiated
rate was agreed upon to the date when the first conforming tariff was
filed

Accordingly the application to waive collection of a portion of freight
charges is granted It is ordered

1 Lykes shall waive collection of freight charges in the amount of
111269 due it from Benton in connection with a shipment of air
conditioners under a bill of lading issued September 10 1977 However
Lykes shall collect 913 the amount of the inadvertent heavy lift
undercharges from Beton

2 Lykes shall publish and file the following notice at the appropriate
pages in its tariff

same day the merchandise was stowed aboard the easel the Commission authorized relief upon proof that the goods
were placed aboard ship on the date alleged

It would appear then that under the teaching of laidtg s Waterman the latest of two or possibly three dates
may be viewed as the reference point for dale of shipment tai the date of delivery to the carrier bt the date of
the on board bill of lading or tct the date of loading But that case is susceptible of being construed to mean that the
Commission equated the date of loading to be synonymous with the date of issuance of the on hoard bill of lading
However it is not necessarily true In all instances that anon board bill of lading is issued on the same day as loading
takes place See l 3 I1 s ssnterman supra tlmual Decision p 9 where an on board hill of lading was issued at
least 9 and perhaps as man as 17 day after loading also see Miles Neral Corporations 11 5 Harp 494 F 2d
563 2 Or 1974 in which an on hoard bill of lading was issued without any evidence that the merchandise was even
plated on board and In which the coun held that an on hoard bill of lading also known as a shipped bill of lading
see 46 US0 1303i hu is not prima lac es idence of shipment See also Gilmore and Black the Edo nl Admvalp
Second Ed tat 522523 for a discussion indicating the general lack of conclusiseness and irrelevancy of an on board
bill of lading as t shipping document Manifestly an on hoard bill of lading 15 not indicative of the discrete event of
loading the merchandise aboard a sessel

The Commission recognizes that there is as yet no clear definition of the term date of shipment Notice of
Proposed Rulemaking supra The proposed rule seeks to fix the definition of that term to a discrete esent so that fair
and uniform treatment will be afforded w all Special Dosket applications Initially the rule would define the term to
mean the date of issuance of the rated bill of lading another point of reference which has often been employed in
prenous cases Id 43 F R at 18573 But the Commission has ins ited comments regarding other standards deemed
more appropriate and fair Id

Thus the Commission has endenced its concern about continuing to rely on ad hoc determinations of what date
of shipment means It has embarked on a procedure to rectify the problem because the Commission believes that
it is necessary to define this statutory perm so that prospective applicants will not hase to function to a state of
uncertainty and 10 insure that applications which qualify in other respects are treated equally Id

The filing of the first conforming tariff after transportation commenced satisfied the requirements of the second
proviso Any tariff tiling setting forth a rate on which refund or waiver would be based poor to tiling the application
suffices See Henn Don Int Pacific Berthound onlereneIntual Decision adopted Januar 16 19781 p 6

n 9II The notice shall appear at those taritT pages where the commodities Air Conditioners and Machinery
VOS are shown
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Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket No 567 that effective August 1 1977 and continuing
through September 19 1977 inclusive the rate on Air Conditioners which during that
period of time had been rated as Machinery NOS from United States Great Lakes
and St Lawrence River Ports to Oran Algeria for purposes of refunds or waiver of
freight charges is 8650 WMFO such rate subject to all other applicable rules
regulations terms and conditions of the said rate and this tariff

3 Lykes shall canvass its records for the period August 1 1977 through
September 19 1977 to ascertain whether there were any other shipments
of Air Conditioners from United States Great Lakes and St Lawrence
River Ports to Oran and shall mail copies of the tariff notices to any
persons making such shipments during that period of time

4 Waiver of the charges shall be effectuated within 30 days of service
of notice by the Commission authorizing such waiver and Lykes shall
within five days thereafter a notify the Commission of the date and
manner of effectuation of the waiver and b file with the Commission an
affidavit of compliance with paragraphs 1 2 and 3 of this order In
connection with paragraph 1 the affidavit shall state whether the
additional heavy lift charges have been collected or shall describe the
steps taken to effect collection

WASHINGTON DC
May 16 1978

S SEYMOUR GLANZER
Administrative Law Judge

20 FMC



ORDER ON RECONSIDERATION

June 19 1978

Complainant Pan American Health Organization has requested the
Commission to reconsider its decision served March 30 1978 denying
reparation in the above docketed proceeding No reply to the petition for
reconsideration was filed

Complainant contends that the Commission erred in finding the
description office stationery more specific than PAPER VIZ Bond
Sulphite or Sulphite and rag mixedsee PRINTING PAPER the
description urged by Complainant Complainant also maintains that even
assuming that both descriptions equally applied to the shipment the
shipper is entitled to the lower of the two rates provided in the tariff

Petitioner however states no new facts provides no new information
which would warrant a reconsideration of the Commissionsdecision
Once the proper description for the product shipped has been established
the rate provided in the tariff for that description is the only applicable
rate

Complainantsother contentions are but a reiteration of the arguments
made in the complaint which the Commission has rejected after careful
consideration

The relief requested must therefore be denied The Commission
decision served March 30 1978 is hereby affirmed

IT IS SO ORDERED

By the Commission

SEAL S FRANCIS C HURNEY
Secretary

Rule 261 of the Commnwn Rule of Prance and Procedure 146 CFR 502 261
Commnwnor Raoul dissents

20 FMC
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ORDER ON RECONSIDERATION

June 19 1978

By petition filed May 12 1978 Complainant Chevron Chemical
International Inc asks the Commission to reconsider its decision denying
reparation upon a finding that Complainant had failed to state a claim
upon which relief can be granted No reply to the petition for reconsider
ation was filed

The petition states no new facts brings to our attention no new matter
which would warrant a reconsideration of one decision but reiterates the
arguments made in the complaint and on exceptions which the Commis
sion rejected after careful consideration Contrary to Complainants
contention our finding that the complaint did not state a valid claim went
to the merits of Complainantscase Nothing in our decision implies that
the dismissal rested on procedural grounds The indisputable and control
ling fact is that on the date of Complainantsshipment there was no rate
on file with this Commission applicable to such shipment

The relief requested must therefore be denied The Commissions
decision served April 28 1978 is affirmed

IT IT ORDERED

By the Commission

SEAL S FRANCIS C HURNEY
Secretary

Rule 261 of the CommissionsRules of Practice and Procedure 46 CFR 502 261
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DOCKET No 7731

CHEVRON CHEMICAL INTERNATIONAL INC

V

BARBER BLUE SEA LINE

20 FMC



SPECIAL DOCKET No 565

MITSUI CoUSA INC

v

PACIFIC WESTBOUND CONFERENCE

REPORT

June 23 1978

BY THE Commission Richard J Daschbach Chairman Thomas F
Moakley Vice Chairman Karl E Bakke James V Day and Leslie
Kanuk Commissioners

The Commission determined to review the Initial Decision issued by
Administrative Law Judge William Beasley Harris in the abovedocketed
proceeding

By application filed under section 1863 of the Shipping Act 1916
and section 92a of the CommissionsRules of Practice and Procedure
46 CFR 50292a the Pacific Westbound Conference with the
concurrence of the carrier SeaLand Service Inc asked permission to
refund a portion of the freight charges assessed on a shipment described
in the bill of lading as 2 AMINO2METHYLI PROPANO AMP

The application alleges that when the Conference took over the tariffs
published by its member lines it republished many of the items in its own
tariff without changing the IBM item number identifying the commodity
to the Schedule B classification number as required by Rule 5 of the
Conferencesown tariff Because of this discrepancy the rate of 8900
per 1000 kgs provided in the Conference tariff for Amino mixed with
methyl propanol could not be applied to the shipment which was
therefore assessed an NOS rate of 514000 WM

fhe requea w s Inver changed to a requea for
2 nce reference aprrentla y to the mwrinds iamb filed independent h come Imes which were withdrawn

when the Confcrcnae tiled it own inermoddLi
Rule of the Im die Westbound Intermoalu1 Lmill o 8 w Itch 1 no longer to effect piotdeal in pm

1CIIEUI 1 It IVrru4110 ro 7ANlrl

ommodme in this iardr are clnified tad organized in accordance with Schedule H Fain face Rule I1 and ale

identified h a 9digit number haunr Item Number in the C ommodn Rate Sections tit this tank
In determining the applicable freight rate under thy trr determine the applicable 3digit number in Schedule 13

Tant1 and tpph the most specific 1 ommodn Item m thistvilT the lint 5 digit of w Inch onepand to that Schedule
If Tariff

20 FMC
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The Presiding Officer denied the application for the Conferences
failure prior to applying for a waiver to file a new tariff upon which such
waiver would be based even though the 8900 W the Conference seeks
permission to charge was already on file and in effect at the time the
application was filed on January 9 1977 Furthermore in the Presiding
Officersopinion the failure to change the item numbers could not be
considered a clerical or administrative error of the type contemplated in
section 18b3but reflected rather a change of policy on the part of the
Conference without its adequately checking as to the implementation of
the policy and its effect

We disagree with the denial of the application on the following grounds
Section 18b3 requires that prior to applying for a waiver the carrier

or conference of carriers file a new tariff upon which such refund or
waiver will be based This presumes that the rate the carrier is asking
permission to apply is not already on file with the Commission However
where as here the rate upon which the waiver is to be based is already
on file prior to the filing of the application the filing of a new tariff
reflecting an identical rate becomes superfluous and the failure to file
such a tariff is not in our opinion a proper ground for denying the
application

We also disagree with the Presiding Officersconclusion that the failure
to change the commodity item number was not an error of a clerical or
administrative nature We presume in the absence of proof to the
contrary that in publishing its tariff the Conference intended to follow the
rules contained in such tariff and that the failure to do so was caused by
a clerical or administrative error of the type contemplated in section
18b3

On the basis of the foregoing we reverse the Presiding Officersdecision
denying a waiver The Pacific Westbound Conference is granted permis
sion to waive169462 of the freight charges assessed on Mitsuis
shipment subject to the condition imposed below

The Conference concedes that

When the Conference took over the tariffs published by its member lines many items
were published in the Conference Tariff carrying item numbers which bear no
relationship to Schedule B numbers as does sic the rate items established by the
Conference Further many of the previously independently published tariffs by member
lines contained no rule similar to Rule 5 Thus the previous tariffs did not have to
adhere to the application of a Schedule B number to its rates

On September 28 1977 the independent member lines withdrew their filing and the
Conference as a whole established the same rate without changing this IBM number to
reflect the proper Schedule B number Emphasis added

The question thus arises whether between September 28 1977 when the
Conference tariff became effective and December 31 1977 when Rule 5
expired other shippers in similar circumstances were charged the NOS
rate instead of the specific rate provided in the tariff for the commodity

20 FMC
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shipped Granting the Conference an unconditional permission in this
instance to waive collection of a portion of the freight charges assessed
on Complainantsshipment rsaht result in discrimination against such
shippers if they were not given the opportunity to have their freight
charges adjusted in the same manner

Section 1863embodies a provision intended to remedy just this type
of situation That provision states

That the carrier or conference agrees that if permission is granted by the Federal
Maritime Commission an appropriate notice will be published in the tariff or such other
steps taken as the Federal Maritime Commission may require which give notice of the
rate on which such refund or waiver would be based and additional refunds or waivers
as appropriate shall be made with respect to other shipments in the manner prescribed
by the Commission in its order approving the application

Applying this procedure and in order to prevent discrimination against
shippers similarly situated the Conference is directed to adjust the freight
charges of any shipper who between September 28 1977 and December
31 1977 was assessed an NOS rate instead of the specific commodity
rate published in the Conference tariff without the proper Schedule B
classification number The Conference is further required to submit within
sixty 60 days from the service of this order a list of the shippers entitled
to a refund setting forth the manner in which freight charges are adjusted
and the amount of each refund Should the Conference fail to submit such
a list within sixty days permission to waive a portion of the freight
charges shall be denied and the application dismissed

It is so ordered

SEAL S FRANCIS C HURNEY
Secretary

1 his also raises a question as to v hither the failure to attach the proper item number w a specific commodity
decrapuon created an ambiguny in the tanff so Hun the assessment of an N0 S rate rather than the specific
c ommodits rale provided in the tariff for that descnption might have violated section 1800 of the Shipping Act
Cntinennd Can Cn L 5 272 F2d 112 12n Or 19x91 United Nations Cluldrelec Fund Blue Sea Line
15 F l 206 0972 In vacs of the native of this proceeding and our recommended disposition of the special docket
application ee need not and indeed cannot address this issue here

20 FMC



NOTICE OF DETERMINATION NOT TO REVIEW

June 21 1978

Notice is hereby given that the Commission on June 21 1978
determined not to review the decision of the Settlement Officer in this
proceeding served June 7 1978

By the Commission

SEAL 5 FRANCIS C HURNEY
Secretary
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V
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Reparation awarded in part

DECISION OF JUAN E PINE SETTLEMENT OFFICER

Mine Safety Appliances Company complainant which engages in the
manufacture and distribution of safety gear used in mining enterprises
alleges that Chilean Lines Inc respondent transported a shipment of
respiratory appliances from New York New York to Arica Chile
charging the Cargo NOS class 1 rate of 15375 per 40 cubic feet as
contained in the Atlantic GulfWest Coast of South America Confer

ence Freight Tariff FMC No 1 instead of the rate for Gas Masks
class 10 of 11625 per 40 cubic feet contained in the same tariff
Respondent declined the Claim citing Item 7 of the conference tariff
which provides

Adjustment of freight based on alleged error in weight measurement or description
will be declined unless application is submitted in writing sufficiently in advance to
permit reweighing remeasuring or verification of descnption before cargo leaves the
carriers possession

While no violation of the Shipping Act is alleged it is presumed to be
a violation of Section 18b31 thereof

The test the Commission applies on claims of reparation involving
alleged error of a commodity tariff classification is what the complainant
can prove based on all the evidence as to how what was actually shipped
differed from the bill of lading description However the complainant

1 Both parties hasmg consented to the informal procedure of Rule 191m of the Commission s Rules of Practice and
Procedure 146 CI R 592301704 this decision udl he final unless the Commission elects to resits n within 15 days
from the date of sets ice thereof

With respect to such a rule the Commission In its report on remand served Nosember 24 1976 in Kraft Foods
Liman tit vms k inn Int negated its application xuh respett to Jmms before the Commission stating 111

ptrt 1n etTea the Rule sets tip as a period 01 limitation the lime during which the shipment remains In the custody
of the currier a Inch limitation nas resteu ed b the Conn as infnngmg on the rights granted by section 22 of the
Shipping Act

g egen Puhlnhme Comport Int panned InpnaI hod A G Docket No 287111 May 4 1972

20 FMC
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V

CHILEAN LINES INC
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13 cartons of Respirators

24 cartons of Type S Filter Cartridges

Respondent was assessed

Cargo NOS6275 mt 15375
Bunker surcharge 6275 mt825

FEDERAL MARITIME COMMISSION

has a heavy burden of proof once the shipment has left the custody of the
carrier

In support of the Claim complainant has submitted the bill of lading
freight bill invoice packing list and sales material concerning the goods
shipped Respondentsbill of lading No 1 dated December 12 1975
covered the movement of 37 cartons of respiratory appliances weighing
2222 pounds measuring 251 cubic feet moving on the COPIAPO from
Port Newark New Jersey to Arica Chile

The packing list indicates what actually moved in the subject shipment

Respondent claims he should have been assessed

Gas Masks class 10 6275 mt 11625
Bunker surcharge 6275 mt825

4 Colgate Palmolive Co v United Fruit Co Docket No 1151 September 30 1970

@89 cu ft 1157

17 @56 cu ft 952
1 @51 cu ft 51

5 @58 cu ft 290
1 @58 cu ft 58

2508

or 251

cu fl

96478

5177

101655

72947

5177

78124

Alleged overcharge 23531

Two different commodities separately packed were moved ie
respirators and filter cartridges With respect to the respirators reference
is made to Websters Third New International Dictionary G C

Merriam Company 1964 Applicable definitions found therein are
RespiratorA device as a gas mask for protecting the respiratory

tract as against irritating and poisonous gases fumes smoke dusts with
or without equipment supplying oxygen or air filtersprovide protection
against any particulate matter either solid mist or spray in an atmosphere
containing a sufficient amount of oxygen

Gas maskA close fitting face piece connected to a canister through
which all air breathed is drawn to protect the respiratory tract and face
against irritating and poisonous gases respirator

Reference is made to United States of America v Hellenic Lines
Limited 14FMC 255 1971 at pages 256 and 257 wherein it is held

20 FMC
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The NOS classification is a catchall which by definition is applicable if no other
classification is or can be specified While one should not unduly strain to find a
classification for goods nevertheless an NOS classification is a classification which
should not be resorted to if a reasonable classification can otherwise be found in the
tariff

Title 30 of the Code of Federal Regulations in Chapter 1 entitled
Mining Enforcement and Safety Administration Department of the
Interior under Section 113f0 defines a respirator as any device designed
to provide the wearer with respiratory protection against inhalation of a
hazardous atmosphere Section 1190a thereof defines gas masks as
including all completely assembled air purifying masks designed for use as
respiratory protection during entry into atmospheres not immediately
dangerous to life or health or escape only from hazardous atmospheres
containing adequate oxygen to support life

Based on the above the lower class 10 Gas Mask rate 9th Revised
Page 174 of the tariff of 11625 per measurement ton applies to the 13
cartons of respirators measuring 1157 cubic feet However this rate
would not apply on the filter cartridges

With respect to the filter cartridges which are used in the respirators
shipped here again respondent assessed the Cargo NOS rate of 15375
Reference is again made to Title 30 of the Code of Federal Regulations in
Chapter I under Section 1194 which covers

Filters used with canisters and cartridges location replacement

a Particulate matter filters used in conjunction with a canister or cartridge shall be
located on the inlet side of the canister or cartridge

b Filters shall be incorporated in or firmly attached to the canister or cartridge and
each filter assembly shall where applicable be designed to permit its easy removal from
and replacement in the canister or cartridge

The Cartridge and filter as a single unit is placed in the respirator From
the preceding coverage of respirators it is known that the cartridge and
filter will be used to filter air Such need may be required by 1 oxygen
deficiency 2 gases and vapors 3 particles including dusts fumes and
mists and 4 pesticides The Air Filter Class 9A rate 11th Revised Page
161 of the tariff of 12075 per measurement ton of 40 cubic feet applies
to the 24 cartons of type S filter cartridges measuring 1351 cubic feet

Respondent has been assessed

Cargo NOS6275 mt 815375 96478

Bunker surcharge 6275 mt 8825 5177

Respondent should have been assessed
Gas Masks 2893 mt 811625
Air Filters 3382 mt S12075
Bunker surcharge 6275 mt 8825

Overcharge
Respondent overcharged complainant 522009

20 FMC

101655

33631

40838
5177

79646

22009
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Reparation for this amount is awarded

S JUAN E PINE
Settlement Officer

FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 5261

MAN FUNG CHINA TRADING CO

V

KLINES

NOTICE OF DETERMINATION NOT TO REVIEW

June 21 1978

Notice is hereby given that the Commission on June 21 1978
determined not to review the decision of the Settlement Officer in this

proceeding served June 7 1978
By the Commission

SEAL 5 FRANCIS C HURNEY
Secretary

20 FMC



Reparation Awarded

20 FMC

FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 5261

MAN FLING CHINA TRADING CO INC

V

KLINES

DECISION OFEDGAR T COLE SETTLEMENT OFFICER

The Man Fung China Trading Co Inc claims 5475 as reparation
from K Line regarding one shipment of 29 cartons of Quilt Fibre
Filling transported aboard K Lines vessel Queens Way Bridge
Voyage 41A from a supplier in Kobe Japan to The Man Fung China
Trading Co Inc the bill of lading which indicates that San Francisco
California is the port of discharge The cargo however was discharged at
the port of Oakland and subsequently transported to San Francisco via
Lucky Transfer on December 17 1976 The claim was filed with the
Commission on March 24 1978 within two years from the date the cause
of action occurred and must be considered on its merit as ruled by the
Commission in Colgate Palmolive Company v United Fruit Company
Informal Docket No 1151 served September 30 1970

The rate assessed on the commodity is not in dispute it is the
equalization amount claimed by complainant based on the excess of the
trucking rates from Oakland to San Francisco which were paid by The
Man Fung China Trading Co Documentation furnished shows freight bills
covering the truck movements of the 29 cartons of quilt fibre filing from
Oakland to San Francisco

Rule 46 of the Trans Pacific Freight Conference of JapanKorea FMC
6 of which K Line is a participating member provides as follows

The ocean carrier may forward such cargo direct to a point designated by the
consignee pros ided the consignee pays the cost which he would normally has incurred

Both parties basing consented to the informal procedure of Rule 196u of the CCommtsszon s Rule of Prititce and
Procedure 136 CI R 301 3041 thts deuclon udi be final unless the Commission elects to relea 1t unhm 15 days
from the date of cr ice thereof

Inc complainant sInm indicates that shipment originated m Hong hong Mach is in elm the hdl 01 lading
cleat show that Rohe Japan is the port o1 origin

815
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either by rail truck or water to such point if the cargo had been discharged at the
terminal port named in the ocean bill of lading

The documents presented by the complainant show clearly that K
Line discharged the cargo at a discharge port other than that specified on
the bill of lading K Line had two options available to them to
accomplish delivery They could have delivered the cargo at the desig
nated port or moved the cargo from the port of diversion to the designated
port at their own expense They chose the latter course

Based on the aforementioned rule that since the carrier has elected to
arrange ground transportation when it discharges cargo at a port other
than that specified in the bill of lading the consignee pays only the
amount which it would have cost him to arrange transportation from the
proper port to a point of destination

Listed below is the computation utilized by The Man Ring China
Trading Cos claim for equalization reparation by K Lines

112676 Queensway Bridge Voyage 41 BL K255550218
Lucky Transfer 19 cartons Charged 6443
SF to SF 1159 x 209 2422

45 Inc 109

Freight Equalization

112676 Queensway Bridge Voyage 41 BL K255550218
Lucky Transfer 10 cartons Charged
SF to SF 610 x 209

45 Inc

Freight Equalization
Total Freight Equalization
Rates Oakland to San Francisco PUC Tariff No 2

San Francisco to San Francisco PUC Tariff No 19

2531

1275574

2531

3912

3412

51849 1849

1563
5475

K Line denied the claim solely on the basis of the rule published in
their independent tariff which is incorrect However it is our opinion
that if they had used the correct tariff Trans Pacific Freight Conference
of JapanKorea they would have denied the claim based on Rule 59 in
the aforementioned tariff which requires that claims be filed within six
months after date of shipment 5

The foregoing indicates that K Line is in violation of Section 18b3
of the Shipping Act 1916 for receiving a different compensation for the

Konwall Co Inc v Orient Overseas Container Line Informal Docket No 3261 1975
K Iine Freight Tariff No 218 FMC 60 Rule 17702This rule states that claims for adjustment of freight

charges moat be presented to the carper in wilting wnlnn 6 months after date of shipment
The complaint was filed with this Commission within the time lint specified by statute and it has been well

established by the Commission that garners so called six month rule cannot act to bar recovery of an otherwise
legitimate overcharge claim in such cases

20 FMC
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transportation of property or any service in connection therewith than the
rates and charges specified in its tariff Therefore based on the facts at
hand The Man Fung China Trading Co Inc is awarded reparation in
the amount of 5475

20 FMC

S EDGAR T COLE
Settlement Officer
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INFORMAL DOCKET No 5251

ARNELLE OF CALIFORNIA

V

KLINES

NOTICE OF DETERMINATION NOT TO REVIEW

June 26 1978

Notice is hereby given that the Commission on June 26 1978
determined not to review the decision of the Settlement Officer in this
proceeding served June 15 1978

By the Commission

SEAL S FRANCIS C HURNEY
Secretary

818 20 FMC
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Reparation Awarded

DECISION OF EDGAR T COLE SETTLEMENT OFFICER

Arnelle of California claims 6180 as reparation from K Line
regarding one shipment consisting of 79 cartons of ladies cotton dresses
transported aboard K Lines vessel Queens Way Bridge Voyage 35A
from a supplier in Hong Kong to Arnelle of California located in San
Francisco California The bill of lading indicates that port of discharge is
San Francisco California However according to the documents submit
ted the cargo was actually discharged at the Port of Oakland and
subsequently transported to San Francisco via Bart Trucking Co on May
27 1976 The claim was tiled with the Commission on March 24 1978
within two years from the date the cause of action occurred and must be

considered on its merit as ruled by the Commission in Colgate Palmolive
Company v Unite Fruit Company Informal Docket No 115t1 served
September 30 1970

The rate assessed on the shipment in question is not in dispute it is the
equalization amount claimed by complainant based on the excess of the
trucking rates from Oakland to San Francisco that were paid by Arnelle
of California The freight bill furnished indicating the movement from
Oakland to San Francisco clearly shows that the 79 cartons of ladies
dresses being picked up in Oakland by Bart Trucking Co for delivery at
San Francisco

At the time of this shipment K Line published its own independent
tariff ie K Line Freight Tariff No 218 FMC 60 applying from Hong
Kong and Taiwan to Hawaii Alaska Pacific Atlantic and Gulf Ports of
the CSA Rule 177a2of the aforementioned tariff provides the

Hoch patio l mnenrnd to the informal prnedm of Rule Iw of the Commnvon Rule of Practice and
IrncAnie wn FR III 301rm Ihi dontn ill he Ilnal mule the Commiaon elect to nmn it within 15 days
mom the date oface thereof

20 FMC
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following in connection with cargo being discharged at other than bill of
lading port

The ocean carrier may forward such cargo direct to a point designated by the
consignee provided the consignee pays the costs which he would normally have
incurred either by rail truck or water to such point if the cargo has been discharged at
the terminal port named in the ocean Bill of Lading

The documents presented by the complainant show that K Line
discharged the cargo at a discharge port other than that specified on the
bill of lading K Line had two options available to them to accomplish
delivery They could have delivered the cargo at the designated port or
moved the cargo from the port of diversion to the designated port at their
own expense They choose the later course

Based on the aforementioned rule that since the carrier has elected to
arrange ground transportation when it discharges cargo at a port other
than that specified in the bill of lading the consignee pays only the
amount which it would have cost him to arrange transportation from the
proper port to a point of destination

In the computation to arrive at the amount due complainant used the
figure of 10400 which represents the amount paid to Bart Trucking for
the carriage of the cargo from Oakland to San Francisco However in
reviewing the bill submitted by Bart an amount of 10150 is shown
Contact made with the complainant indicated that in making a xerox copy
of the bill the amount of250 in the xeroxing process was inadvertently
excluded Complainant is unable to furnish the original bill showing the
additional amount therefore the amount of 10150 will be used in
computing the reparation due In line with the foregoing listed below is
the computation by Arnelle of Californiasclaim for equalization repara
tion by K Lines

52776 Queensway Bridge Voyage 35A BL K991 01300

Bart Trucking Co
10150

San Fr to San Fr 3655 as 4000 x 100 4000

55 Inc 220

2 Konwall Co Inc v Orient Overseas Container Line Informal Docket No 3261 1975

4220

Freight Equalization 5930

Rates Oakland to San Francisco PUC Tariff No 2
San Francisco to San Francisco PUC Tariff No 19

K Line denied the claim based on their Rule 280 published in their
Freight Tariff FMC 60 which states that claims for adjustment of freight
charges must be presented to the carrier in writing within six months after
the date of shipment In this connection the Commission has held that
the carriers so called six month rule cannot act to bar recovery of an
otherwise legitimate overcharge claim in such case In the instant case the

20 FMC
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complaint was filed with the Commission within the time limit specified
by statute

The foregoing indicates that K Line is in violation of Section 18b3
of the Shipping Act 1916 for receiving a different compensation for the
transportation of property or any service in connection therewith than the
rates and charges specified in its tariff Therefore based on the facts at
hand Arnelle of California is awarded reparation in the amount of 5930

20 FMC
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Settlement Officer
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DOCKET Nos 7322 7322 Sus No 1 and 7436 Sus No 1

IN RE MATSON NAVIGATION COMPANY CHANGES IN RATES IN THE
US PACIFIC COAST HAWAII TRADE

Rates under investigation in Docket Nos 7322 and 7322 Sub No 1 found to be just
and reasonable under section 18a of the Shipping Act 1916 and sections 3 and 4 of
the Intercoastal Shipping Act 1933

Rates under investigation in Docket No 7436 Sub No I found not unreasonably
high

Respondent found not to he in violation of section 16 First by virtue of hold down on
sugar and molasses rates

Respondent found not to be in violation of section 16 First by virtue of increased rates
on automobiles

Respondent found not to be in violation of section 16 First with respect to the two tier
rate increase

Respondents rate base for purposes of this proceeding will be calculated as of the
beginning of the year

Rate base should be adjusted to reflect the existence of deferred income taxes in the
carriers capital structure

Peter P Wilson David F Anderson David V Ainsworth and George
D Rives for respondent Matson Navigation Company

Ronald Y Amemiya R Dennis Chong Richard S Sasaki and William
W Milks for complainantintervenor The State of Hawaii

Charles Farrar James J Garrett and James P Bennett for complain
ant Pineapple Growers Association of Hawaii

Jacob P Billig and Terrence D Jones for complainants Geo A
Hormel Company and Oscar Mayer and Company

Alan F Wohlstetter for complainant Household Goods Forwarders
Association of America Inc

William W Schwarzer for complainant Oroweat Baking Company
John W Gilius for complainant General Foods Corporation
Myron Smith for complainant American Home Products Corp
Dudley J Clapp Jr Milton J Suckles Ronald L Shingler John L

Degurse Jr Harley E Ditcher and Robert H Swennes 11 for
complainants intervenors Department of Defense Military Sealift Com
mand

Stephen Chesnoff for complainant J C Penney Company Inc
Charles H Lockwood 11 and Frank J Mahoney for complainant

20 FMC
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intervenor Motor Vehicle Manufacturers Association of the United States
Inc

Philip E Diamond Howard D Neal and Beryl G Fritze for
complainant Hunt Wesson Foods Inc

Ann M Pougiales for intervenor The Wine Institute
David Handel and Calhoun E Jacobson for intervenor Traffic Man

agers Conference of California

James F Holden for intervenor AM General Corporation
Michael E Murphy for intervenor California and Hawaiian Sugar

Company
Keith J Steiner for complainant intervenor Hawaii Automobile Dealers

Association

J Robert Ewers Donald J Brunner Charles L Hasup 111 David
Fisher C Douglass Miller and C Jonathan Benner for the Bureau of
Hearing Counsel

June 30 1978

BY THE COMMISSION Richard J Daschbach Chairman Thomas F
Moakley Vice Chairman Karl E Bakke James V Day and Leslie
L Kanuk Commissioners

These consolidated proceedings were individually instituter to test the
justness and reasonableness under the Shipping Act 1916 and the
Intercoasta Shipping Act 1933 of certain rate changes filed by Matson
Navigation Company Matson during the years 1973 1974 and 1975 in
the US Pacific CorrsrlHmraii Trade The proceedings were consolidated
by order of the ChiefAdministrative Las Judge on July 25 1975 and an
Initial Decision was issued on February 22 1977 in which among other
things Presiding Administrative Law Judge Seymour Glanzer found that
the ISAUCs of the justness and reasonableness of the races had becarne
moot

Exceptions to the Initial Decrsm were filed by Matson the Military
Sealifr Command MSC and Hearing Counsel Oral argu rent was
heard June 28 1977

Upon consideration of the entire record and particularly the points
raised in exceptions and oral argument we have decided to adopt the
initial Decision as modified and clarified below with the exception of
that portion declaring moot the issues ofjustness and reasonableness of
rates We find on consideration of the record that the rates in Docket
No 73 22 and 73 22 Sub No l have been shown to be just and
reasonable and we 50 final With respect to the rates under investigation

Concur mg n linnl

20 FMC

DECISION AND ORDER PARTIALLY ADOPTING INITIAL
DECISION
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in Docket No 7436 Sub No 1 we find that Matson has carried its
burden of demonstrating that the increase in question is not unreasonably
high Should the State of Hawaii wish to pursue its theory that Matsons
rates on automobiles are unreasonably low a complaint proceeding
under section 22 would be the more appropriate forum

DISCUSSION

A Rate Base Adjustments

1 Average Depreciated Rate Base

We generally agree with the decision reached by the Presiding Officer
on this issue Matson has calculated its rate base taking into account
accummulated depreciation as of the beginning of the year in accordance
with the provisions of the CommissionsGeneral Order 11 46 CFR
section 512 While Matson should be permitted to rely upon the
Commissionsregulations in presenting its case in this proceeding there
are facts and arguments in the record in this case supporting the
conclusion that midyear or average rate base may be a more appropriate
basis for measuring rate of return The use of a rate base stated at cost
less accumulated depreciation as of the beginning of the year gives no
effect to the fact that rate base is being reduced during the year by
depreciation expense For that reason such a rate base may not be
properly matched for rate of return purposes to the income which is
being earned over the entire period Therefore we have commenced a
rulemaking proceeding 2 to focus directly on this question so that the
industry as a whole as well as the shipping public may have the
opportunity to comment on this matter and to assist the Commission in
formulating a final rule on this issue

2 Deferred Income Taxes

We agree with Matson that the language of the Initial Decision on the
subject of deferred income taxes could lead to confusion as to which
issues are being decided therein It should be understood at the outset
that we are deciding in this case whether an appropriate portion of
accumulated deferred income taxes should be deducted from rate base

and not whether it is more appropriate to utilize normalization or
flowthrough of depreciation and tax expenses for purposes of the
income side of the rate of return equation

With respect to this latter issue General Order 11 currently contains no
specific guidance as to the method to be utilized by carriers in calculating

In so ruling we are mindful of the fact that Matson has deviated from the methodology prescribed by General
Order 1 1 in other areas particularly in the use of measurement tons for allocation purposes whereas General Order I I
prescribes revenue tons However in that instance the Commission staff agreed to the filing and use of this alternate
data taking the position that measurement tons are a more appropriate method of allocating costs in a container
operation see 46 CFR512302

Docket No 7821 Average Value ofRine Base Nonce of Proposed Rulemakmg served June 9 1978

20 FMC
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depreciation amortization and tax expense Virtually all carriers in
reporting these expenses under General Order 11 however have chosen
to use straight line or normalized depreciation and a hypothetical or
normalized tax expense figure based upon the income resulting from
the use of straight line depreciation regardless of the related figures used
for tax purposes

While none of the parties raised the issue on brief to the Presiding
Officer both Matson and MSC now seek a decision on this issue of
normalization vs flowthrough Matson arguing for adoption of the
former and MSC taking a position in favor of flowthrough Because the
matter was not decided in the Initial Decision and because the issue has
not been widely discussed or addressed by the parties to this proceeding
much less the industry as a whole we deem it more appropriate to
consider this issue in a rulemaking proceeding rather than to remand this
proceeding for further briefing of this question

On the issue of deferred income taxes we find general agreement
among the parties3and the Presiding Officer that some portion of the
deferred taxes found on the balance sheet of the carrier should be
deducted from the rate base Two refinements are necessary to this
general proposition

First the Presiding Officer states at pages 24 and 25 of the Initial
Decision

1 find that for the future Matson shall be required to calculate its rate base without
the inclusion of deferred income taxes This approach assures the protection of
consumer interests and the financial health and integrity of Matson and is the method
more likely to yield just and reasonable rates under the criterion of Federal Power
Commission r Hope Natural Gas Company 320 US 591 1944 This finding shall not
be construed as a determination concerning tax reserves accumulated in prior years
We disagree with this conclusion The item Deferred Income Taxes
shown on the balance sheet of a corporation is in fact a reserve
accumulated in prior years The issue argued by the parties here concerns
this accumulated reserve and not some figure to be accumulated in future
years To rule that Matson shall tnake an adjustment to rate base in the
future with respect to deferred income taxes accumulated only in the
future is akin to no decision on this issue in this case

We are convinced that the record in the case supports an adjustment to
Matsons rate base for the test years in question The record will
likewise support the use of the accumulated deferred income tax reserve
shown on Matsons balance sheet as the starting point for this adjustment
In other words in determining whether the rates subject to this
investigation are reasonable we will reduce Matsons rate base by a pro
rata share of the deferred tax reserves reflected on Matsons balance
sheet

While Matn argued in oppostvan to thn rate Nine adjustment throughout most of the pioceeding it conceded m
a riling and In us oral argument that a pro team hare of deferred income tares resulong Boas the use of accelerated
depreciation should be deducted front rate base

Calendar ette 1975 and July 1 199June 311 19

20 FMC
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The second refinement concerns the mechanics of the proper adjust
ment to rate base and the component parts of the deferred tax reserve
reflected on the balance sheet Matson and Hearing Counsel are now in
agreements that the adjustment to rate base should be made by
multiplying the amount of deferred income taxes on the balance sheet by
a ratio which has the rate base prior to adjustment for deferred income
taxes as the numerator and the carriers total capital as the denominator
as shown below

Adjustment for Deferred

Rate Base
Income Taxes

Deferred Taxes x Total Capital
As a general rule this formula accomplishes the purpose of equitably

apportioning the carriers deferred tax reserve between the rate base in
question and other assets of the carrier and we adopt this formula as the
appropriate method of arriving at the deferred income tax adjustment

The deferred tax reserve which is to be utilized in this formula is the

reserve which has been accumulated only as a result of the use of
accelerated depreciation for tax purposes This decision is not meant to
reduce rate base by any portion of deferred taxes resulting from deposits
in a Capital Construction Fund In the case of deferred taxes arising
from deposits in a Capital Construction Fund there is no record in this
case on which to base a decision relating to a rate base adjustment
Therefore the issue is not properly before us at this time

B Reasonableness of Rates

1 General

The issue of reasonableness of rates in these consolidated proceedings
focuses on two test yearsConstructive Calendar Year 1975 relating to
Docket No 7322 and Constructive Year July 1 1975June 30 1976
relating to Docket Nos 7322 Sub No I and 7436 Sub No 1

The test to be applied to determine whether the rates resulting from
these general rate increases are reasonable is whether those rates produce
revenues for the carrier which are sufficient to cover all legitimate
expenses plus a fair return on the assets properly utilized in the trade S In
determining whether the return on assets is fair the Commission must
consider whether this return is sufficient to cover the cost of the debt

See Oral Argument Transcript at p 30
In adopting this formula we realize that further definition of the term total capita may be necessai y for the

future For example one of the issues in Docket 190 7643 MO nn Navigation CompmmPr pmeil Rate barrage
in the United Stares Paviit ooalHa vati 3omrwtt Offshore Trade whether deferred income taxer and other
deferred credits should be included in total capital for purpose of deter mining the adjustment That question is not m
issue in this case however As determined herein the late of return is already within the zone of reasonableness with
the deferred lax and credits removed from the denominator of the equation Mathematically a larger denomination
would result in a lower portion of deferred income taxes being removed from rate base thus a larger rate base and a
lower rate of return

See Section 607 of the Meiehant Marine Act 193646 U 5C section 11771
See AtlanticGallrurno Rao General nature nr Rate and Charge 7 FM 87 19621

20 FM0
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capital properly allocated to those assets and to compensate the equity
holder for its investment in those assets at a level which is comparable to
the return achieved by equity holders in companies with similar risk
characteristics 9

As with most general rate cases which have recently come before the
Commission there is a great deal of testimony and argument in this
record which deals with this issue of a proper return on the equity portion
of the pertinent rate base Matsons position is that a fair return on its
equity in the test years in question would be approximately 16 percent 10
The State of Hawaii and Hearing Counsel on the other hand take the
common position that a fair return on equity would be approximately 113
percent

Matsons return on equity for each of the test years in question is well
below 10 percent Without reaching a decision on the specific return
which may have been appropriate for these test years we find that any
return on equity capital for a carrier similar to Matson which is below 10
percent cannot be found to be unreasonably high either for the test years
in question or for the foreseeable future

2 IncomeRate BaseRate of Return

Appendix A to this decision is a statement of rate base income and
rate of return for Matson for calendar year 1975 Appendix B is similarly
a statement of rate base income and rate of return for constructive year
July 1 1975 to June 30 1976 We have constructed these tables from the
data in the record with necessary adjustments to implement our decision
on the methodology questions prevsiously discussed herein

On the basis of these figures as shown in Appendix A we find that
for constructive calendar year 1975 Matsons return on equity was 902
percent Therefore we find that the rate changes which are the subject of
Docket No 7322 are just and reasonable

Appendix B reflects a rate of return of equity of 775 percent for
constructive year July I 1975June 30 1976 On the basis of these
figures we find that the rate changes which are the subject of Docket No
7322 Sub No 1 are likewise just and reasonable
C Discussion of Docket No 7436 Sub No 1

This part of the consolidated proceeding was instituted by the Commis
sion on April 22 1975 to determine whether increases in rates by Matson
on automobiles and related commodities are just and reasonable under
section 18a of the Shipping Act 1916 and sections 3 and 4 of the
Intercoastal Shipping Act 1933 The CommissionsOrder of Investigation
also required a determination whether Matson by these increases would
subject any particular person locality or description of traffic to any

See FeArral Ien yr Cewmmnm Hope berm Go f n 320 C5 591 119441
a inhhit C60 p 41 and Repl Brief of Mat on Nn iganon Compare p 3

Opening 1nef of Hearing Coune1 p 6g and Repnneof the State of Haoan
Admmia raue19 Judge p 12

pplenantal Order of
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undue or unreasonable prejudice or disadvantage in violation of section 16
First of the Shipping Act 1916 The increases were accomplished by first

melding the then existing bunker surcharge of 93 percent into the rates
and then increasing the resulting rates by 3 percent in the case of
automobiles and by 8 percent on buses fire trucks and trailers

The Presiding Officer concluded that this record does not support a
finding that there has been a violation of section 16 First as a result of
these increases We agree

With respect to the reasonableness of the increases in rates on buses
fire trucks and trailers Matson has presented evidence that the after tax
earning per measurement ton on these vehicles will average 500 for the
test year in question on a corresponding average revenue per measure
ment ton of 2700 No evidence was presented in opposition to the
reasonableness of rates on these vehicles

We cannot find on the basis of this record that the increases in rates
on these vehicles other than automobiles produce an unreasonable profit
Moreover we find merit in Matsons argument that lack of shipper
opposition to rate increases is one indication of
reasonableness where shippers of that commodity as here
would normally be sophisticated industrial shippers Therefore we find
the increases in rates on buses fire trucks and trailers to be just and
reasonable pursuant to section 1 8a of the Shipping Act 1916 and
sections 3 and 4 of the Intercoastal Shipping Act

In so concluding we have specifically considered the evidence and
arguments set forth by MSC in opposing the reasonableness of Matsons
increases in question The foundation of MSCsposition is that westbound
rates to Hawaii are subsidizing lower rates in the eastbound direction and
that if the eastbound rates were raised to an appropriate level Matson
would not need the increase sought in this proceeding

This issue is substantially the same as that raised and disposed of in
our earlier investigation into rate increases by Matson in the Hawaiian
trade In Docket No 7118Matson Navigation Company General
Increase in Rates in the US PacificlHawaii Trade 16FMC 96 1973
we concluded the following

We agree that to the extent Matson held down eastbound container cargo rates they
are justified as a matter of business judgment on the backhaul nature of the cargo 16
FMC 103

There is likewise considerable evidence in this record on the need for

lower eastbound rates on certain commodities particularly canned
pineapple moving in containers None of the eastbound cargo has been
shown to be less than profitable on an incremental basis We will continue
to adhere to the general principle enunciated in Docket No 7118 supra
that the revenue from this cargo some of which may not move except for
the lower rates contributes to the entire operation Therefore we will not

12 See e g Alaskan Rare Investigation I USSn 11919

20 FMC
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adopt the adjustments suggested by MSC to the financial statements set
forth as Appendices A and B

With respect to the reasonableness of the rate increases on automobiles
only Hearing Counsel take a position that the resultant rates may be
unreasonably high Matson defends the rates as reasonable while the
State of Hawaii takes the position that automobile rates are too low even
after the increases a position that the State has traditionally voiced with
respect to automobile rates

In supporting their position on the level of automobile rates Hearing
Counsel argue that the average pretax profit 3432 per automobile
Matson contends that the comparable pretax profit figure is 31 per
automobile 1400 after taxes A major difference in the two pretax
figures is found in the fact that Hearing Counsel allocate the total
expenses attributable to automobiles evenly across all automobiles both
westbound and eastbound while Matson allocates the majority of such
expenses to westbound automobiles

Because we find neither profit figure to be unreasonably high we need
not decide whether automobiles should be an exception to the general
rule with respect to eastbound cargo discussed earlier in this decision
There is little in this record to support the position that eastbound
automobiles would not move except for unusually low rates

After concluding that the average profit per automobile is 3432
Hearing Counsel state the following

Although a S3432 profit per automobile might not be unreasonable in the abstract it
is important to consider the economic Impact that the 3 percent increase will have on
the sale of US automobiles in Hawaii Opening Brief of Hearing Counsel p 39

As Matson points out the record discloses a relatively minimal impact of
the automobile increase on sales of US automobiles in Hawaii The
fluctuations in sales during the period in question were far more
dependent upon general economic conditions and the availability of
gasoline see Exhibits C26 C27 and C28than upon freight rates

We conlude therefore that the increases in rates on automobiles which

are the subject of Docket No 7436 Sub No 1 have not been shown to
be unreasonably high

Whether the rates are unreasonably low as argued by the State of
Hawaii is a question that we will not decide in this case We are not
persuaded by the evidence and arguments presented by the State that the
matter should be addressed in this proceeding The State apparently
miscalculated expenses attributable to automobiles resulting in an over
statement of such expenses Furthermore we are influenced in this action
by the fact that the attorneys for the State of Hawaii are arguing a
position that is founded primarily in policy when the State itself has not
yet formulated a policy with respect to this issue Resolution of this

See i Docket No Iitl w
Seee FR II

20 FMC
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matter would be better left to a complaint proceeding under section 22 of
the Act if the State wishes to pursue its position

THEREFORE IT 1S ORDERED That the Initial Decision served in
this proceeding is adopted as modified and clarified herein and made a
part hereof

IT 1S FURTHER ORDERED That this proceeding be discontinued
By the Commission

SEAL 5 FRANCIS C HURNEY

Secretary

20 FM



APPENDIX A

MATSON NAVIGATION COMPANY
PACIFIC COAST HAWAII SERVICE

ADJUSTED INCOME STATEMENTRATE BASERATE OF RE
TURN

REVISED CONSTRUCTIVE CALENDAR YEAR 1975

Dollars in Thousands
Matson

Ex Adjust Adjusted
Item C12 ment Amount

Lin

e

No

1 2

Income Statement

1 Operating Revenue
2 Vessel Operating Expense

17 Total Rate Base

Sce now for a urn of figure and eyLan of dinar meal

831

143547 143547
94142 94142

3 Gross Profit 49405 49405
4 Administrative General Expense 9265 9265
5 Other Shipping Operations Expense 21116 21116
6 Inactive Vessel Expense 342 342

7 Depreciation Amortization Expense 7677 7677

8 TotalOther Expense 38400 38400
9 Net Income Before Provision for State

and Federal lncome Tax 11005 11005
10 State and Federal lncome Tax 4639 60 4579

11 Net Income 6366 60 6426
Rate Base

12 Vessels 40562 40562

13 Other Owned Property and Equipment 17580 17580
14 Net Working Capital 5303 5303

15 Assets of Related Companies 14238 14238
16 Elimination of Deferred Income Taxes 5515 5515

77683 15515 72168

18 Amount of Debt 18636 1369 20005

19 Amount of Equity 59047 6884 52163
Rote of Return an Rate Ba e

20 Return on Debt Amount 1603 1720

21 Return on Equity Amount 4763 4706
22 Return on Debt Percent 860 860

20 FMC
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23 Return on EquityPercent 806

24 Overall Rate of Return 819

Line

No

2

3

Matson Schedule 1 Ex C12

Matson Schedule 11 Ex C12
Line 1 minus Line 3

4 Matson Schedule III Ex C12
5 Matson Schedule IV Ex C12
6 Matson Schedule V Ex CI2
7 Matson Schedule VI Ex CI2
8 Sum of Lines 4 through 8
9 Line 3 minus Line 8

10 Tax calculated at 4161 per adjusted Matson Schedule VII

ADJUSTED MATSON SCHEDULE VII AFTER REMOVAL

OF15000000 LOAN TO ALEXANDER AND BALDWIN
AND USING ADJUSTED RATE BASE CALCULATION

I Net Income before Taxes

The Service
Deduct Interest Expense

2 Total Interest Expense
DebtEquity Ratio

3 LongTerm Debt
@Jan 1 1975

4 Equity @Jan 1 1975

5 Total

Capital Employed
6 Debt 2772 x 72168
7 Equity 7228 x 72168

8 Total

9 Interest Expense 20005 1

FEDERAL MARITIME COMMISSION

NOTES

Schedule VII Ex C12

Schedule VII Ex C12
Schedule VII Ex C12

26728 2 2772
69682 7228

96410 10000

20005 1
52163

72168

x 2359 3 1766

11005

2359 3

26728 2
10 Taxable Income for State Taxes Item 1 minus Item 9 9239

11 State Tax Rate Ex C12 3

12 State Tax Provision Item 10 multiplied by Item 11 277

13 Taxable Income for Federal Taxes Item 10 minus Item
12 8962

14 Federal Tax Rate Ex C12 48

15 Federal Tax Provision Ex CI2 4302

16 Combined State and Federal Tax Provision Item 12 plus
Item 15 4579

17 Effective Tax Rate Item 16 divided by Item 1 4161

902

890

After the15000000 loan
to Alexander Baldwin
has been removed from

equity

Matson agreed with Hearing Counsel and the State of Hawaii that the150000001oan to A B should be excluded
from Matsons capital structure See Reply Brief of Respondent p 21

20 FMC
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Line
No

11 Line 9 minus Line 10

12 Matson Schedule VIII Ex C12
13 Matson Schedule VIII Ex C12
14 Matson Schedule IX Ex C12
15 Matson Schedule X Ex C12
16 Deferred income taxes of6844 million are included in Matsons Balance Sheet

for July 1 1975 Ex C23 The following methodology was employed to remove
a portion of these deferred taxes from the rate base Matsons rate base before
elimination of deferred income taxes the sum of Lines 12 13 14 and 15 page I
of Appendix A was divided by the total capital in Matson Navigation Company
Line 5 Page 3 of Appendix A This quotient was then multiplied by the amount
of deferred income taxes 77683 million divided by 96410 million x 6844
million 5515 million

17 Sum of Lines 12 through 16
18 Matson Schedule VII Ex C12 adjusted to the new debt equity ratio and rate

base 2772 Line 3 Page 3 of Appendix A multiplied by 72168 million Line 8
Page 3 of Appendix A 20005 million

19 Capital employed in the Service is 7228 Line 4 Page 3 of Appendix A
multiplied by 72168 million Line 8 Page 3 of Appendix A equals 52163
million

20 Line 22 multiplied by Line 18
21 Line 11 minus Line 20

22 Line 20 divided by line 18
23 Line 21 divided by Line 19
24 Line 11 divided by Line 17

Line

No

1

20 FMC

MATSON NAVIGATION CO

APPENDIX B

MATSON NAVIGATION COMPANY
PACIFIC COAST HAWAII SERVICE

ADJUSTED INCOME STATEMENTRATE BASERATE OF RETURN
CONSTRUCTIVE YEAR JULY 1 1975JUNE 30 1976

Dollars in Thousands

Item

2

Income Statement

1 Operating Revenue
2 Vessel Operating Expense

Matson

Ex Adjust Adjusted
C16 ment Amount

3 4 5

136578
87810

833

136578
87810

3 Gross Profit 48768 48768

4 Administrative General Expense 9487 9487

5 Other Shipping Operations Expense 22793 22793

6 Inactive Vessel Expense 374 374

7 Depreciation Amortization Expense 6581 6581

8 TotalOther Expense 39235 39235

9 Net Income Before Provision for State and
Federal Income Tax 9533 9533

10 State and Federal Income Tax 3969 56 3913
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11 Net Income 5564 56 5620
Rate Base

12 Vessels 39315 39315

13 Other Owned Property and Equipment 16865 16865

14 Net Working Capital 5039 5039

15 Assets of Related Companies 15373 15373
16 Elimination of Deferred income Taxes 5431 5431

17 Total Rate Base 76592 5431 71161

see notes for source of figures and explanation of adjustments

I8 Amount of Debt 17877 1315 19192

19 Amount of Equity 58715 5746 51969

Rate of Return on Rate Base
20 Return on DebtAmount 1486 1595

21 Return on Equity Amount 4077 4025

22 Return on DebtPercent 831 831

23 Return on Equity Percent 694 775

24 Overall Rate of Return 726 790

Line

No

I Matson Schedule 1 Ex C16
2 Matson Schedule 11 Ex C16
3 Line 1 minus Line 3

4 Matson Schedule III Ex C16
5 Matson Schedule IV Ex CI6
6 Matson Schedule V Ex C16
7 Matson Schedule VI Ex C16
8 Sum of lines 4 through 7
9 Line 3 minus line 8

10 A Taxes have been recomputed at a 4163 percent of effective rate for Matsons
Schedule VII Ex C16 because of the rate base revision on Page 1 of Ex C16

Matson Schedule VII As Corrected In View Of
Revision No 1 to Ex C16 Line 10

I Net Income before Taxes

The Service Schedule V11 Ex C16 9533

Deduct Interest Expense
2 Total Interest Expense Schedule VII Ex C16 2220 3

DebtEquity Ratio
3 LongTerm Debt 26028 2 Schedule VII Ex C16

@July 1 1975 85479 2334

4 Equity @July I 1975 7666

111507

5 Total

Capital Employed
6 Debt 2334 x 76592
7 Equity 7666 x 76592

8 Total

9 Interest Expense 17877 1

FEDERAL MARITIME COMMISSION

26028 2

NOTES

17877 1
58715

10000

76592 as shown on Page 1 of Ex C16

x 2220 3 1525

20 FMC



10 Taxable Income for State Taxes Item 1 minus Item 9

11 State Tax Rate Ex C16
12 State Tax Provision Item 10 multiplied by Item 11 240

13 Taxable Income for Federal Taxes Item 10 minus Item
12 7768

14 Federal Tax Rate Ex C16 48
15 Federal Tax Provision Item 13 multiplied by Item 14 3729
16 Combined State and Federal Tax Provision Item 12 plus

Item 15 3969

17 Effective Tax Rate Item 16 divided by Item I 4163

1 Net Income before Taxes The
9 Page 1 of Appendix B

Deduct Interest Expense
2 Total Interest Expense

DebtEquity Ratio
3 LongTerm Debt

@gJuly 1 1975
4 Equity C July 1 1975

5 Total

Capital Employed
6 Debt 2697 x 71161

7 Equity 7303 x 71161

9 Interest Expense 19192 1

20 FMC

MATSON NAVIGATION CO

10

Matson Schedule VII As Adjusted
Service as shown on Line

Schedule VII Ex C16 2220 3
Schedule VII Ex C16

After the15000000 loan
26028 2 2697 to Alexander Baldwin
70479 7303 has been removed from

equity
96507 10000

19192 1
51969

8 Total 71161 as shown on Line 17 Page 1 of Appen
dix B

x 22

26028 2
10 Taxable Income for State Taxes Item 1 minus Item 9

11 State Tax Rate Ex C16
12 State Tax Provision Item 10 multiplied by Item 11
13 Taxable Income for Federal Taxes Item 10 minus Item

12

14 Federal Tax Rate Ex C16

15 Federal Tax Provision Item 13 multiplied by Item 14
16 Combined State and Federal Tax Provision Item 12 plus

Item 15
17 Effective Tax Rate Item 16 divided by Item 11

11 Line 9 minus Line 10

12 Matson Schedule VIII Ex 16
13 Matson Schedule VIII Ex C16
14 Matson Schedule IX Ex C161

8008

3

B Taxes for adjusted
rate base have been calcu

lated at a 4105 percent
effective rate due to

changes in net income be
fore taxes and the capital
structure

9533

1637

7896

3r
237

7659

48
3676

3913

4105

835
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15 Matson Schedule X Ex C16
16 Deferred income taxes of6844 million are included in Matsons Balance Sheet

for July 1 1975 Ex C23 The following methodology was used to compute the
amount of these taxes which should be removed from Matsonsrate base

First Matsons rate base before elimination of deferred income taxes the sum of

Lines 12 13 14 and 15 Page 1 of Appendix B was divided by the total capital

in Matson Navigation Company Line 5 Page 4 of Appendix B696592 793650

Second this percentage was multiplied by the amount of deferred income taxes
to arrive at the correct amount to be subtracted from the rate base TR 2107
This methodology arrives at the following amount of deferred income taxes to be
deducted from rate base 7936 x 6844 million 5431 million

17 Sum of Lines 12 through 16
18 Matson Schedule VII corrected to conform to Matsons rate base in Revision

No 1 Ex C16 and recomputed capital structure and rate base Debt employed
in the Service is 2697 Line 3 Page 4 of Appendix B multiplied by 71161
million Line 8 Page 4 of Appendix B equals 19192 million

19 Capital employed in the Service is 7303 Line 4 Page 4 of Appendix B multiplied
by 71161 million Line 8 Page 4 of Appendix B equals 51969 million

20 Line 22 multiplied by Line 18
21 Line 11 minus Line 20

22 Line 20 divided by Line 18
23 Line 21 divided by Line 19
24 Line 11 divided by Line 17

20 FMC



Application granted

FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 527

FORD FRANCE SA

v

SEALAND SERVICE INC

November 29 1977

INITIAL DECISION OF JOHN E COGRAVE ADMINISTRATIVE
LAW JUDGE

SeaLand has requested permission to waive collection on a portion of
the freight charges on four shipments of Tractors truck from Elizabeth
New Jersey to Antwerp Belgium The shipments weighing 157543 lbs
and measuring 18870 cu ft were shipped under bills of lading variously
dated January 1 1977 and February 4 10 and 19 1977 The rate
applicable at the time of shipment was 10025 WM or 7475 WM
depending upon the date of the particular shipment and the aggregate
freight charges which would have been collected were 4893463 The
rate sought to be applied is142500 lump sum per tractor under which
the aggregate freight charges would be 1425000 Permission is sought to
waive the collection of3468463

As stated in the application the circumstances which warrant the waiver
are

On January 14 1977 the Ford Export Corp requested Sea Land to publish in the
open rate section of the NACFC Tariff No 29 FMC4 a rale on Tractors Truck
Model LTS 900 LWHe x 7 x o 102999 lbs Lump sum142500 per tractor
This rate was filed by telex effective January 19 1977 on 25th Revised page 188D
NA0 F C Tariff No 29 FMC4 Exhibit 2

Subsequent to this filing respondent was notified by Ford that SeaLand filed the
incorrect specifications in the rate item In actuality the model tractor was Model LTS
9000 not LTS 900 LWH2i x o x T 14065 lbs This amendment was filed on 27th

revised page 288DNACFCTariff No 29 FMC4 Exhibit 3

This decsun will become the decrs of the Commission m the nhsene of renew thereof hs the ommmon
Rule 227 Rules of Practice and Procedure 46 CFR s02 227

2 Actually no freight Ads collected once consignee assened that due to foreign exchange currency regulations they
Aere unable to pay until an insme on the agreed mount of veight chin ges was presented

20 FMC 837
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Consignee has not paid any of the freight charges They advise that due to foreign
exchange control regulations they are unable to pay until an invoice is issued in the
amount of the agreed upon freight charges If this waiver is granted the corrected
invoice can be prepared and collection obtained

The clerical error in publishing the specifications for the model LTS900 rather than
the specifications for the model LTS9000 was not discovered until the shipment had
commenced The mistake was corrected on February 23 1977 and subsequent shipments
moved at the lump sum rate

Section 18b3of the Shipping Act 1916 46 USC 817 as amended by
Public Law 90298 and Rule 6b Special Docket Applications Rules of
Practice and Procedure 46 CFR 50292a set forth the applicable law
and regulation The pertinent portion of I8b3 provides that
The Commission may in its discretion and for good cause shown permit a common
carrier by water in foreign commerce to refund a portion or freight charges collected
from a shipper or waive the collection of a portion of the charges from a shipper where
it appears that there is an error in a tariff of a clerical or administrative nature or an
error due to an inadvertence in failing to file a new tariff and that such refund or waiver
will not result in discrimination among shippers Provided further That the common
carrier has prior to applying to make refund filed a new tariff with the
Commission which sets forth the rate on which such refund or waiver should be based

and Application for refund or waiver must be filed with the Commission within
180 days from the date of shipment

The clerical and administrative error recited in the subject application is
of the type within the intended scope of coverage of section I8b3 of
the Act and section 50292 of the CommissionsRules of Practice and
Procedure

Therefore upon consideration of the documents presented by the
Applicant it is found that

I There was a clerical error which resulted in rejection of the rate
sought

2 The waiver requested will not result in discrimination among
shippers

3 Prior to applying for the waiver a new tariff was filed setting for the
rate on which the waiver was based

4 The application was filed within 180 days from the date of shipment

S JOHN E COGRAVE
Administrative Lary Judge

WASHINGTON DC

Not ember 29 1977

For other provision and requirement rc IW613 mt 0292 of the Comm skin Ride of Practice unit
Procedure 46 CFR 502921 c

20 FMC



ORDER

July 3 1978

In the Initial Decision served in this proceeding Chief Administrative
Law Judge John Cograve granted SeaLand Service Inc permission
to waive collection of3468464 of the 4892463 assessed on four
shipments of tractors truck from Elizabeth New Jersey to Antwerp
Belgium Before the time for filing exceptions had expired SeaLand
petitioned for a reopening of the proceeding to permit the filing of a
supplementary bill for heavy lift charges amounting to 96732 erro
neously omitted in the request for a waiver

It appears that heavy lift charges were computed in the freight bills on
three of the four shipments involved which were the subject of the
application but were billed separately on the fourth shipment Inasmuch
as the request for a waiver extends to the freight charges assessed on that
shipment and heavy lift is now included in the rate found to be applicable
the supplemental bill is accepted into the record as requested by Sea
Land The Initial Decision is hereby amended to increase the amount of
the waiver from S3468463 to 3566115

It is ordered

By the Commission

SEAL S FRANCIS C HURNEY
Secretary

20 FMC
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SPECIAL DOCKET No 527
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v

SEALAND SERVICE INC
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NOTICE OF DETERMINATION NOT TO REVIEW

June 28 1978

Notice is hereby given that the Commission on June 28 1978
determined not to review the Supplemental Decision of the Presiding
Judge in this proceeding

By the Commission

SEAL S FRANCIS C HURNEY
Secretary

840

FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 429F

NATIONAL STARCH CHEMICAL CORP

V

LYKES BROS STEAMSHIP CO INC

20 FMC



FEDERAL MARITIME COMMISSION

INFORMAL DOCKET NO 429 F

NATIONAL STARCH CHEMICAL CORP

v

LYKES BROS STEAMSHIP CO INC

Recovery for alleged overcharges denied

Henry G Kavanagh Traffic Director National Starch and Chemical
Corporation for Complainant

Brian M Dolan and David W Gunther Assistant to the Manager and
Manager respectively Traffic Legislative and Regulatory Affairs Lykes
Bros Stamship Co Inc for Respondent Carrier

SUPPLEMENTAL DECISION OF WILLIAM BEASLEY HARRIS
ADMINISTRATIVE LAW JUDGE

Background

The complaint in this proceeding sought to have the matter proceed
under Subpart SInformal Procedure for Adjudication of Small Claims
Rule 301 of the CommissionsRules of Practice and Procedure 46 CFR
502301 The complaint herein received in the Commission on August 12
1977 was filed timely Pursuant to Rule 301 the case was assigned on
August 17 1977 to a Settlement Officer The respondent however in a
letter dated September 16 1977 as well as in its answer to the complaint
elected not to consent to proceed under Rule 301 therefore this
proceeding is pursuant to Subpart TFormal Procedure for Adjudication
of Small Claims 46 CFR 502311 The case was assigned on September
30 1977 to the Presiding Administrative Law Judge who on December
7 1977 served his Initial Decision herein

On December 27 1977 the Commission served notice that on
December 22 1977 it determined to review the Initial Decision On April
17 1978 the Commission served its Order on Remand in which it
vacated the December 7 1977 Initial Decision and directed the Presiding

Supplemental Decision uas directed to be issued by CommissionsApril 17 1978 Order on Remand
This decision udl become the decision of the Commission in the absence of resmu thereof by the Commission

Rule 318 Rules of Practice and Procedure 46 CFR 302 318

20 FMC 841
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Administrative Law Judge to issue within 45 days from April 17 1978 a
Supplemental Decision

On April 18 1978 the Presiding Administrative Law Judge served an
Order for Procedural Schedule to implement the CommissionsOrder on
Remand directing inter alia 1 Complainant to file on or before May 2
1978 all facts supported by documents or affidavits and briefs it deems
necessary to prove and corroborate the product shipped herein 2
Carrier to file on or before May 15 1978 any reply to Complainantscase
with facts supported by documents or affidavits and briefs deemed
necessary and 3 Complainant to file on or before May 22 1978 a closing
brief in response to Carriers brief The Complainant and Respondent
complied with 1 and 2 respectively No closing brief was received from
the Complainant

The Carriers Bill of Lading No 28 is dated September 26 1975 at
New Orleans Louisiana for the transportation on the Carriers vessel
Thompson Lykes from New Orleans to Guayaquil Ecuador
1000 bags Cornstarch

101000 lbs 2125 eft at67502000 lbs 340875

Bunker Surcharge at8252000 lbs 41663

Congestion Surcharge at6002000 lbs 30300

Tolls

FEDERAL MARITIME COMMISSION

412838
3678

416516

There is no dispute as to this commodity and the freight charge for it 40
Drums Liquid Synthetic Plastics N01 Catalyst B299732 of a gross
weight of 21600 lbs 467 cu ft

The applicable tariff herein is Atlantic and GulfWest Coast of South
America Conference Agreement No 2744 South Bound Freight Tariff
No 12 FMC No 1 The Carrier applied Tariff Item 999 page 137 Class
1 at 1357540 cu ft 467 cu ft 40 11675 13575 x 11675

158488 bunker surcharge at82540 cu ft 9632 congestion
charge at60040 cu ft 7005 for a total charge of175125

The Complainant contends the 40 drums should have been rated under
Tariff Item 740 36th Rev Page 116 Resins Synthetic Non hazardous
NOSin other packing under Group 1 contract rate at 620040cu ft
and that the charge should have been 890226200 x 11675 72385
Bunker Surcharge 9632 Congestion Surcharge 7005total 89022
The 89022 subtracted from the175125 leaves 86103 which Com
plainant alleges is overpayment and for which recovery is sought

In support of its claim the Complainant alleged and attached to the
complaint a copy of an overcharge claim made for it under date of August
2 1976 No 450221 by its consultant to the Respondent Also attached
was a letter from the complainant dated July 15 1976 to its consultant
stating inter alia The complete description for Catalyst B 299732 is

20 FMC



NATIONAL STARCH CHEMICAL CO V LYKES BROS 843

Resin Synthetic Non Hazardous Acetone Formaldehyde Condensation
Polymer in drums The Commission in its April 17 1978 Order on
Remand indicated it was to provide Complainant further opportunity
to introduce corroborating evidence in support of its claim In a
letter dated April 27 1978 postmarked Somerville NJ April 28 1978
Certified Mail No 800943 received May 2 1978 the Complainant stated

As corroborating evidence in support of our position that material shipped were in
fact a synthetic resin we offer the following
a U S Department of Labor OSHA Material Safety Data Sheet submitted by my

company for Catalyst B indicating that this is a ketone aldehyde thermosetting
resin

b A copy of a page from Van Norstrand Reinhold Company issue of The Condensed
Chemical Dictionary covering resins synthetics Please note the see also plastic
reference as well as specific reference to resins are broadly classified as thermoset
ting
c A notarized statement by our Mr R H Williams Product Development Manager

for Industrial Chemicals certifying the product in question to be a synthetic resin

The Respondent by letter dated May 12 1978 received May 15 1978
replied to the Complainantscorroborating evidence attaching from the
8th revised Van Norstrand Reinhold Company Hawleys issue of the
Condensed Chemical Dictionary a copy of the definition of resin
synthetic Attached also was a copy of the illegible Export Declara
tion Complainant sent to respondent in response to request for produc
tion of documents Respondent asserts the Schedule B number allegedly
used by the Complainant did not exist at the time of shipment
Respondent asserts it has not received catalogs brochures specifications
plans drawings memoranda correspondence or other documents it
requested describing each component of the shipment Further the
Respondent reiterates its position that the Complainant was correctly
charged on the shipment in question

DISCUSSION

The Carrier admits it is a common carrier engaged in transportation by
water from ports in the United States to Ports in Ecuador and as such
subject to the provisions of the Shipping Act of 1916 as amended or the
Intercoastal Shipping Act of 1933 as amended

There is no dispute as to the charges totalling 5416416 for the
transportation of the 1000 bags of cornstarch on the Carriers Bill of

7th Fdnron edited by Arthur and Elizabeth Rose published 1966

resins synthetic See alao plastic Amorphous organic semisolid or solid materials produced by polymerization
The term synthetic resin is also sometimes applied to rhemically muddled netural ream Resins are broadly classified
as thermoplastic or thermosetting acsordmg as they soften or harden with application of heat

8th Edition published 19

resin synthetic i manmade high poly user t9 resulting from a chemical reaction between two for more
substances usually with heat or a catalyst This definition includes synthetic rubbers siloxanes and silicones but
excludes modified watersoluble polymers often called resins Distinction should be made between t synthetic resin
and a plasm i9 the former is the polymer itself x herein the latter n the polymer plus such additises as fillers
colorants plasticizers etc

20 PMC
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Lading No 28 The dispute is as to the 40 drums described on Bill of
Lading No 28 as Liquid Synthetic Plastics NO1 Catalyst 8299782 and
the175125 charge for its transportation from New Orleans Louisiana
to Guayaquil Ecuador The total charge on BL 28 is591641 from
which is subtracted the undisputed charges of416516 leaving balance
of175125 According to the complainant the 40 drums should have
been rated under Tariff Item 740 Synthetic Resin Non Hazardous NOS
at a rate of620040 cu ft thus

467 cft at 620040 cft

Bunker sucharge same as on BL 28

Congestion surcharge same as on BL 28

72385

9632

7005

89022

The 89022 subtracted from the175125 results in the 86103 which
the complainant alleges to have been overcharged

Tariff Item 740 36th Rev page 116 of the applicable tariff herein
Atlantic and GulfWest Coast of South America Conference Agreement
No 2744 South Bound Freight Tariff No 12 FMC No 1 effective
March 31 1975 was in effect September 26 1975 the date of shipment
of freight in question Tariff Item 740 reads Resins Synthetic non
hazardous NOS in other packing under Group 1 contract rate 610040
cft After NOS is See Note 1 Note 1 reads For classification and
rating under this item shipper must describe on the Bill of Lading the
specific Resins being shipped failing such specific description Resins
by such Bill of Lading shall be rated as Cargo NOS Class 1 The
Carrier says that as to the drums Tariff Item 999 page 137 Class 1 is
proper at 1357540 cu ft and that is what the Carrier applied

As the Commission pointed out in its April 17 1978 Order on Remand
no evidence was introduced in support of the statement in the Complain
ants letter of September 16 1976 addressed to Complainantsconsultant
which described the Catalyst B shipped as a Resin Synthetic non
hazardous Acetone Formaldehyde Condensation Polymer In response
to the further opportunity given by the April 17 1978 Order on Remand
to introduce corroborating evidence in support of its claim the Complain
ant introduced the definition of resins synthetic from the 1966
Condensed Chemical Dictionary to which the Respondent replied with
introducing the 1971 edition of the said dictionary of resins synthetic
both are footnoted above The later edition points out the differences

The Presiding Administrative Law Judge finds and concludes that the
shipper has not provided the corroborating evidence demanded by the
April 17 1978 Order on Remand He also finds and concludes that the
Carrier properly rated the freight under the tariff and has not violated the
Shipping Act

Upon consideration of the entire record in this proceeding and in
20 FMC
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appraisal thereof the Presiding Administrative Law Judge finds and
concludes in addition to the findings and conclusions heretofore stated

1 The Carrier has not violated the Shipping Act
2 There has been no overcharge
3 Recovery for alleged overcharges should be denied
4 The claim should be dismissed and this proceeding discontinued
Wherefore it is ordered

A The claim for recovery of alleged overcharges be and hereby is
denied

8 The claim is dismissed and this proceeding is discontinued

S WILLIAM BEASLEY HARRIS
Administrative Law Judge

WASHINGTON DC
May 30 1978

20 FMC
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FEDERAL MARITIME COMMISSION

DOCKET No 6957

AGREEMENT No T2336NEW YORK SHIPPING ASSOCIATION
COOPERATIVE WORKING ARRANGEMENT

NOTICE CONCERNING SATISFACTION OF REMAINING VALID
CLAIMS AND DISCONTINUANCE OF PROCEEDING

July 5 1978

On April 3 1978 we issued an order in this proceeding in which we
determined the amount and directed satisfaction within 60 days of the
remaining valid claims for assessment adjustments stemming from over
assessments made by the New York Shipping Association NYSA in
funding benefits under a collective bargaining agreement between NYSA
and the International LongshoremensAssociation AFLCIO

On June 2 1978 NYSA notified the Commission of the manner in
which it had satisfied the claims and requested that we find such
satisfaction to be in compliance with our April 3rd order

NYSA has extended credits for the full amount of each claim on cargo
loaded andor discharged on or after June 2 1978 Such credits are made
subject to immediate refund with interest at the rate of 6 percent per
annum computed from the date such credits or portions thereof were
applied in the event there is a final judicial determination reversing and
setting aside our April 3rd order We find that the granting of credits for
the claims in question brings NYSA into substantial compliance with that
order at the present time

We have already approved credits as a proper means of satisfying the
remaining claims see April 3rd order page 21 and we see nothing
wrong with NYSAsmaking the credits effective as of June 2 1977 It is
clear that NYSA chose that date as the 60th day after service of the
April 3rd order for the proper purpose of avoiding the payment of
interest on the remaining claims See April 3rd order pages 2426
NYSA adopted a similar course of making credits effective 60 days after
service of our order directing satisfaction of the claims of the States
Marine Group herein which we have already found to be in compliance

In proceeding with satisfaction of the claims NYSA has preserved its right to challenge our April 3rd order
directing such satisfaction review of which is now pending before the Court of Appeals tor the District of Columbia
Circuit

20 FMC
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Secrete0T
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with that order See Notice Concerning Satisfaction of States Marine
GroupsClaim served November 18 1977 pages 45

We have two reservations with respect to NYSAs satisfaction of the
remaining claims which are the same as those we had with respect to the
satisfaction of some of the claims of the States Marine Group

First of all NYSA has sought to attach a condition to grant of the
credits in question that interest shall be payable thereon in the event of
judicial reversal of the CommissionsApril 3rd order The question
whether interest should be charged under these circumstances and if so
as of what date is a matter which should be judged in the light of facts
and circumstances as they appear when final judicial resolution of the
question of NYSAs liability for the assessment adjustments directed in
our April 3rd order herein is made Determinations with respect to
liability if any for interest may vary depending upon the time when they
are made Accordingly we do not approve the provision with respect to
interest payable by claimants to NYSA but will await the termination of
judicial review to examine the matter of interest which the remaining
claimants could conceivably owe NYSA as a result of findings adverse to
the Commission on such review as it appears after such review

Secondly we are unable to hold definitively at the present time that
credits will continue to be a proper and sufficient means for satisfying the
remaining claims since if at some future time some of the claimants cease
operations at the Port of New York cash payments might be necessary
to satisfy the remainder of their claims

At the present time however we find NYSA to he in substantial
compliance with our April 3 1978 order herein directing satisfaction of
the remaining valid claims

Since all necessary adjustments have now been made with respect to
the assessments which are the subject matter of this proceeding no
reason remains to continue it any longer If the method of satisfaction of
the claims here recognized as proper at the present time becomes
improper because a claimant ceases operations at the Port or if it
becomes necessary to consider the question of interest possibly due
NYSA with respect to the claims this proceeding can and will be
reopened For the present however our task here is completed
ThereJPrc It is Ordered That this proceeding be and it hereby is
discontinued

By the Commission

See our denials of pre oid
order 101 unmdied eld1

20 FMC
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INFORMAL DOCKET No 4491

MECHANICAL PLASTICS CORP

V

AMERICAN EXPORT LINES INC

INFORMAL DOCKET No 4501

MECHANICAL PLASTICS CORP

V

AMERICAN EXPORT LINES INC

INFORMAL DOCKET No 4511

MECHANICAL PLASTICS CORP

V

AMERICAN EXPORT LINES INC

INFORMAL DOCKET No 4521

MECHANICAL PLASTICS CORP

V

DART CONTAINER LINE INC

INFORMAL DOCKET No 4531

MECHANICAL PLASTICS CORP

V

ATLANTIC CONTAINER LINE LTD

20 FMC
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INFORMAL DOCKET No 4541

MECHANICAL PLASTICS CORP

v

ATLANTIC CONTAINER LLJNE LTD

INFORMAL DOCKET No 4551

MECHANICAL PLASTICS CORP

v

AMERICAN EXPORT LINES INC

INFORMAL DOCKET No 4561

MECHANICAL PLASTICS CORP

v

AMERICAN EXPORT LINES INC

INFORMAL DOCKET No 4570

MECHANICAL PLASTICS CORP

AMERICAN EXPORT LINES INC

INFORMAL DOCKET No 4581

MECHANIC AI PLASTICS CORP

AMERICAN EXPORT LINES INC

NOTICE OF DETERMINATION NOT TO REVIEW

Notice is hereby given that the Commission on July 5 1978
determined not to review the decision of the Settlement Officer served

June 23 1978 subject to the corrections set forth below
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In Informal Docket No 4560 the rating factor should be 1351 mt the
applicable freight charges should be 26263 and the overcharge should
be 12673 The total overcharges set out on page 12 should be253708
and the amount of reparation due from American Export Lines Inc
page 13 should be 12673 for 4561 and the total reparation should be
180899

By the Commission

SEAL S FRANCIS C HURNEY
Secretary

20 FMC
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Reparation awarded in part

DECISION OF JUAN E PINE SETTLEMENT OFFICER

By 10 complaints filed on September 30 1977 Mechanical Plastics
Corp complainant alleges that for the period from September 26 1975
to October 30 1975 American Export Lines Inc 7 claims Dart
Containerline Incorporated 1 claim and Atlantic Container Line Ltd 2
claims handled 10 shipments of plastic fasteners from New York New
York to ports as covered herein on the Continent Baltic and Mediterra
nean It could be inferred that any claim filed covering shipments moving
under bills of lading dated after September 30 1975 was not fled within
the twoyear statutory limit set in Section 22 of the Shipping Act 1916
However reference is made to the CommissionsOrder on Remand in
Docket No 76 CSC International Inc v Orient Overseas Container
Line Inc served July 12 1976 wherein it held

The law is well settled that a cause of action based upon a claim for reparation
accrues at the time of shipment or upon payment of freight charges whichever is later
Aleutian Homes Inc v Coastwise Line et al 5 FMB 602 611 1959 United States
ofAmerica v Hellenic Lines Limited 14 F MC 255 260 1971 US ex rel Louisville
Cement Company vICC 296 US 638 644 1917

Complainantscustomer overseas Hilti AG has submitted documenta
tion indicating that the subject ocean freight bill payments were made to
the respondents between October 14 1975 and April 5 1976 Therefore
the claims were filed within the twoyear statutory limit of Section 22 of
the Act

On September 20 1976 respondent American Export Lines Inc
advised claimants agent that the tariffs involved in the seven claims
submitted to it all provided under their rules that any claims presented to
the carrier alleging overcharges based on measurements must be pre
sented in time for the carrier to remeasure the cargo either at the port of
loading or upon discharge from the vessel at destination 3 As respondent
was unable to measure the cargo it advised that it could not adjust the
seven claims On September 24 1976 Atlantic Container Line gave the
same response to complainantsagent On August 24 1977 referring to
an earlier letter of September 29 1976 Dart Containerline gave the same

411 panics honing wmemed to the informal procedure of Rule tOuti of the Commissions Rules of Practice and
Procedure 46 CIR s02 301 304h this decision sill he final unless the Commnsran eleaIs to rests it within 15 days
from the date of sersle thereof

Vote Determination not to rester Jab 19781

Mechanical Prim Corp n the complainant heroin even though the shipments missed freight collect The
consignees were 11111 4 G customers organvemw located in F m epe Hilt A G paid the collect charges and
assigned the osercharge claims to Mechanical Plastics Hilti 4 0 uthonred Mechanical Plastics Corp to file these
claims u nh the Commnsren

N th respect to such a rule the Commission t t its report on remand sers ed tosember 24 19 in Kraft Foods
tluun tlCnnnnA hubs m neeneti its application with respect to claims before the Commission stating in

part In effect the Rule set up ac a period of hmnatinn the time during ahch the shipment remain in the custody of
the carnet u huh limitation was resnssed bs the our as infringing on the rights granted 5 section 22 of the
Shipping sa

20 FMC
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response to complainantsagent Complainant has a heavy burden of
proof once the shipment has left the custody of the carrier

While a violation of the Shipping Act 1916 is not alleged it is
presumed to be Section 18b3which prohibits the assessment of freight
charges in excess of those lawfully applicable at the time of shipment

The claims are all the result of complainantsagents excess volume
declarations on the bills of lading The computation of the correct cubic
measurements are simplified due to the fact that complainant only ships
three carton sizes in ocean foreign commerce Below are my computa
tions using the measurement rules of the goveming tariffs

Small 14 21 x i2 x 8

22 x 13 x 8 2228 1324hcft ctn

1728
2742 x 1242 x 10 3510 2031 cft ctn
27 x 13 x 10

1728
30 x 1242 x II2
30 x 12 x 12 4320 25 cft ctn

1728

As will be shown herein approximately double the above cubic foot
measurements were used on the bills of lading and in computing the
freight charges Complainant has submitted a packing list on each
shipment which indicates how many cartons of each of the above sizes
were shipped to each consignee Each list covers one shipment moved on
the bill of lading which is the subject of each claim

A second matter to be resolved is the conversion of currency
Complainants Hilti AG customers marketing organizations were
overcharged in the currency of the country of destination eg Portugal
Escudo Germany Deutsche Mark France Frank etc In computing
the balance due from complainant Hilti AG converted the foreign
currency to the Swiss franc on the date the freight charges were paid
between October 14 1975 and April 5 1976 However in debiting
complainantsaccount Hilti AG further converted the Swiss franc to the
United States dollar on March 21 1976 using an exchange rate of04054
per Swiss franc A total balance due of374270 was computed
However this was an overstatement in that it covered two shipments on
which claims were not filed One involved a shipment to France involving
an overcharge of 36250 Swiss francs The other involved a shipment to
Finland involving an overcharge of 19280 Swiss francs These two
shipments on which no claims were filed must be converted to US
dollars and subtracted from the above balance due 36250 plus 19280
55530 Swiss francs at the conversion rate of04054 as used by Hilti

Colgate Palmolive Co v Vnited Fruit Co Docket No 1151 September 30 1970
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AG per Swiss franc totals 22512 Subtracting this from the above
balance due amends same to351758

In my currency computations conversion of the foreign currency was
made directly to the United States dollar at the exchange rate in effect in
the New York market on the date of payment of the freight charges
between October 14 1975 and April 5 1976 My computations result in
a balance due of254194 Complainant has agreed to the use of my
currency exchange computations My computations of254194 balance
due covers the amount complainant was overcharged by respondents
The difference between Hilti AGs total deduction from complainants
account of374270 and254194 reparation due from respondents is a
matter between complainant and Hilti AG

The product shipped is described on the bills of ladings as Plastic
Togglers The product is completely made of plastic Advertising
material submitted by complainant gives insight into the uses for the
product and what it is

THE NEW PLASTIC ANCHOR SHOWS WHAT IT CAN DO

Application

For lightduty fastening in non loadbearing partition walls such as plasterboard
gypum board Drywall asbestos sheeting woodwool panels or in hollow or cavity
brick concrete blocks hollow filler tiles acoustic ceilings and other lightweight
materials

Trades

For all tradesmen craftsmen and workmen especially electricians joiners cabinet
makers and internal decorators

Upon reviewing the various tariffs involved the only appropriate
description therein was either General Cargo Other Than Dangerous
Cargo NES or Articles of Artificial Plastic Materials NES both of
which take the same rate The only exceptions were American Export
Lines Tariff No 1 FMC 141 4491 and the North Atlantic Baltic
Freight Conference Freight Tariff No 15 FMC3 458I which have
no rate on plastic articles and therefore The General Cargo NOS Not
Dangerous or Hazardous rate was used

All of the onfcrence tariffs but the North Atlantic Baltic Freight Conference have a lower valuation rate ie
Plastic Articles N B S Packed Up to incl 5500 per Freight ton

Moaner the valuation of a measurement tun of the subject shipments exceeds 550000 for all three size cartons
Small ctn5000 units 51720 per 1000 units58600 aluanon per ctn

40 ca mt

1 324 cft ctn 302 rills m1302 cws 1586001 559 value per nit
Medium ctn5 000 units 61390 per 810 units569 50 aluation per ctn

40 eft mt

2 031 co ein 19 6 tins nit 19 6 tins 569 501 51362 20 value per nit
Large ctn5000 units 52150 per 1000 unitsS0750 wluation per an

40 cft mt

25 co nn 6 ctns mt 16 ans 5107501 9 72000 aloe per nit
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Following is a computation of each of the 10 subject small claim
settlements

4491 bill of lading 158119 of 92975 to Lisbon Portugal

18 ctns Plastic Togglers 65 cu ftComplainant debited

11575 WM

6 small ctns 1324 7944 cu ft

6 medium ctns 2031 12186 cu ft

6 large ctns 25 15 cu ft

35130

Applicable freight charges 11575 878

Plastic Materials NES15075 WM
5 small ctns 1324 662 cu ft

8 medium ctns 2031 16248 cu ft

5 large ctns 25 125 cu ft

35368

Applicable freight charges 18075 884

Overcharge

3513

878 mt

40

35368 884 mt
40

23392

American Export Lines Inc Freight Tariff No FMC No 141 General Cargo

10163

Overcharge 13229

4501 bill of lading 158404 of 92675 to Munich West Germany

60 ctns Plastic Togglers 232 cu ftComplainant debited110937

North Atlantic Continental Freight Conference Tariff 29 FMC4 Articles of Artificial
Plastic Materials NES 18075 WM
20 small ctns 1324 2648 cu ft

40 large ctns 25 1000 cu ft 12648 3162 mt
40

12648

Applicable freight charges 180753162 57153

Overcharge 53784

4511 bill of lading 158100 of 92675 to Antwerp Belgium
18 ctns Plastic Togglers 65 cu ftComplainant debited 31659
North Atlantic Continental Freight Conference Tariff 29 FMC4 Articles of Artificial

15978

815681

Claims 4521 4541 and 4551 cover shipments rated in the North Atlantic French Atlantic Freight Conference
claim 4581 in the North Atlantic Baltic Freight height Conference and claim 4561 in the North Atlantic
Mediterranean Freight Conference All of these conferences have dual rate contract systems but as neither the
complainant or consignee is a contract stgnator the higher noncontract rates apply The other five claims are
governed by tariffs which do not have dual rate conoact systems

By Nitti AG
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4521 bill of lading 140023 of 103075 to LeHavre France

176 ctns Plastic Togglers 690 cu ftComplainant debited210174
North Atlantic French Atlantic Freight Conference Tariff No 3 FMC4 Articles of
Artificial Plastic Materials NES 21250 WM

16 small ctns 1324 21184 cu ft

98 medium ctns 2031 199038 cu ft

62 large ctns 25 1550 cu ft

10 medium tins 2031 2031

5 large tins 25 125

45411 hill of lading A91032 of 102675 to LeHavre France

94 ctns Plastic Togglers 328 cu ftComplainant debited

71 61

375222 9381 mt
40

375222

Applicable freight charges 212509381 199346

Overcharge 10828

4531 bill of lading A75019 of 102375 to Antwerp Belgium
15 ctns Plastic Togglers 60 cuflComplainant debited 27548

North Atlantic Continental Freight Conference Tariff 29 FMC4 Articles of Artificial
Plastic Materials NES 518075 WM

3281 820 mt
40

3281

Applicable freight charges 18075 820 14822

Overcharge 12726

North Atlantic French Atlantic Freight Conference Tariff No 3 FMC4 Articles of
Artificial Plastic Materials N ES 521250 WIM
34 small ctns I 324 45016

36 medium ctns 2031 73116

24 largc tins 25 60000 178132 4453 mt
40

178132

Applicable freight charges 5212 50 4453 94626

Overcharge S49255

455111 bill of lading 160699 of 101575 to LeHavre France

37 ctns Plastic Togglers 132 cu ftComplainant debited 557246

North Atlantic French Atlantic Freight Conference Tariff No 3 FMC4 Articles of
Artificial Plastic Materials NFS 21250 WPM
5 small tins 1324 6 62

32 medium erns 2031 64 992

71612 1 790 mt

5143881

40

Applicable freight charges S212501790 38038

Overcharge 19208
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4561 bill of lading 160123 of 10875 to Genoa Italy
28 ctns Plastic Togglers 99 cu ftComplainant debited 38936

North Atlantic Mediterranean Freight Conference Freight Tariff No 10FMC3 Articles
of Artificial Plastic Materials NES 19440WM

8 small ctns1324 10592

14 medium ctns 2031 28434

6 large ctns 25 150 54026

54026

Applicable freight charges 194401326

Overcharge

72496

Applicable freight charges 180751812

Overcharge

40
1326 mt

25777

13159

4571 bill of lading 160557 of 101775 to Hamburg Germany
32 ctns Plastic Togglers 133 cu ftComplainant debited 77051

North Atlantic Continental Freight Conference Tariff No 29 FMC4 Articles of
Artificial Plastic Materials NES18075 WM
16 medium ctns 2031 32496

16 large ctns 25 400 72496

40
1812 mt

32752

44299

4581 bill of lading 160572 of 101775 to Copenhagen Denmark
40 ctns Plastic Togglers 154 cu ftComplainant debited 59000

North Atlantic Baltic Freight Conference Freight Tariff No 15FMC3General
Cargo NOS17700 WM
10 small ctns 1324 1324

10 medium ctns 2031 2031

20 large ctns 25 50 8355

40 2089 mt
8355

Applicable freight charges 177002089 36975

Overcharge 22025

Total Overcharges 254194

Complainant has borne the heavy burden of proof with respect to the
subject shipments Initially with the claims it filed the bills of lading
showing the high cubic measurement indicated on each shipment In
addition packing lists were submitted which contained the measurements
of each of the three size cartons that complainant ships overseas A
compilation of the debiting of complainantsaccount by Hilti AG for
overcharges paid by Hiltis marketing organizations was furnished The
dates of payment of transportation charges overseas on each shipment
was providedboth to determine that the claims were not time barred
and to determine the date for currency exchange Its status with respect
to dual rate contracts in each of the trades was furnished Abundant
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literature was furnished showing just what a plastic toggler is to assist in
determining its appropriate commodity tariff description

There are three respondents herein and the reparation due complainant
from each is summarized below

American Export Lines Inc
Docket No 4491 13229

Docket No 4501 53784

Docket No 4510 15681
Docket No 455I 19208

Docket No 456I 13159

Docket No 4571 44299

Docket No 4581 22025

20 FMC
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Dart Containerline Incorporated
Docket No 4520

Atlantic Container Line Ltd

Docket No 4531
Docket No 4541

Total 181385

10828

12726
49255

Total 61981

Reparation for the above amounts totalling254194 by the above
respondents is awarded to complainant

S JUAN E PINE
Settlement Officer
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DOCKET No 7635

CANCELLATION OF THE CONSOLIDATION ALLOWANCE RULE PUBLISHED
IN THE FREIGHT TARIFFS OF CONFERENCES AND THE RATE AGREEMENT

OPERATING FROM UNITED STATES ATLANTIC PORTS TO PORTS IN THE
UNITED KINGDOM IRELAND THE SCANDINAVIAN PENINSULA AND

CONTINENTAL EUROPE

Concerted establishment and maintenance of a system of payment of consolidation
allowances found authorized by Respondents approved agreements

Maintenance of a system of consolidation allowances found to be in the public interest
within the meaning of section 15 of the Shipping Act 1916

Concerted elimination of system of consolidation allowances found to be action requiring
separate approval under section 15 of the Shipping Act 1916

Howard A Levy Jacob P Billig and John R Attanasio for Respond
ents

F Conger Fawcett for Intervenors Latin AmericaPacific Coast Steam
ship Conference North EuropeUS Pacific Freight Conference Pacific
Coast Australasian Tariff Bureau Pacific Europe Conference Pacific
Coast River Plate Brazil Conference and Pacific Straits Conference

Gerald H Ullman for Intervenors National Customs Brokers and
Forwarders Association of America Inc and New York Foreign Freight
Forwarders and Brokers Association Inc

Raymond P deMember and Abraham A Diamond for Intervenors J
E Bernard Co Boston Consolidation Service Inc CS Greene and
Company Inc and Yellow Forwarding Co dba Yellow Freight
International

Paul A Mapes et al for United States Department of Justice
JohnRohert Ewers Martin F McAlwee Carlos Rodriguez for the

Bureau of Hearing Counsel

REPORT

July 12 1978

By THE COMMISSION Richard J Daschbach Chairman Thomas F
Moakley Vice Chairman James V Day Commissioner Karl E
Bakke Commissioner dissenting in part separate opinion to be
issued Leslie Kanuk Commissioner not participating
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In December 1975 this Commission received tariff revisions from
certain conferences member carriers and a rate agreement indicating that
effective in January 1976 those entities Respondents hereafter intended
to suspend certain tariff rules which provided generally for payments to
consolidators for consolidation into containers of a minimum of three
different commodities from four separate shippers on outbound ship
ments The proposed suspension of those rules elicited expressions of
great concern from non vessel operating common carriers NVOs
freight forwarders and consolidators

In response on June 22 1976 the Commission issued an Order to
Show Cause instituting this proceeding Following issuance of that Order
Respondents produced a new proposed tariff amendment superceding the
proposed cancellation of the tariff rules which would have resulted in loss
of allowance payments by the majority of consolidators and greatly
reduced allowances to the few which continued to qualify On the basis
of this filing apparently Respondents submitted a petition seeking
discontinuance of the proceeding

Replies to Respondents Petition were filed and other procedural
requests seeking clarification of issues were pursued On September
24 1976 the Commission issued an Order which denied the Petition to
Discontinue but restructured the proceeding Issues pertaining to section
16 of the Act were made the subject of a separate proceeding while this
docket was limited to two issues pertaining to section 15 As amended
the issues to be pursued in this proceeding were framed as

IT IS ORDERED That Respondents Show Cause why the Commission should
not find that any concerted action of Respondents with regard to consolidation
allowances are actions which implement unfiled unapproved agreements in violation of
section 15

IT IS FURTHER ORDERED That since the joint fixing of consolidation allowances
is a horizontal price fixing per se A iolation of the antitrust laws Respondents Show
Cause why een if the concerted actions are pursuant to agreements approved by the
Commission under section 15 of the Shipping Act 1916 the Commission should not find
such agreements contrary to the public interest which should be disapproved or
modified

1 hee panic the Respondents re North atlantic Balm 1 night onto ence North Atlantic Continental Freight
Contetenec North Atlantic l rated Kingdom I ntgh Conicrene South Atlantic North Lampe Ram Agi eement
Seaman Intonational S A Amensan Isput 1 me In Atlantic Container Line tO I I Dan Container Co
Ltd Hapag 1 los d Aiengeellhaft Norm egn Antenm Line SeaI and Service Inc C nned States Lines Inc
Transatlantic Containerxlnagement N b and omhi I me

Hereinafter for c all of these pm ad be referred to a Consolidator These and numerous

other parties Inter The Inters enor me Deparmem of J wise JF Bernard l o Boston Consolidation
Sun lee Inc C 5 Greene and ompms Ines l ellom I raarding Co National Customs Broker and Forwarders
Association of Amend In Ness York Foreign Freight Ions orders and Hi okers Aoiaittn In Trams Height
Lines Inc Pacific westbound ankrcnc Far Last maineace North Europe L S Iaedi Height Conference
Pacific Straits Conference alt me lea panic Coast Steamship Conference Rani oastyvalasia Tariff
Bureau Pacific Coast Riser Plum Brazil Confer ems and 1aihc oast 121110pam Conference

Order lietnery Petro n to Otwat nd elmr Order to Shun Caine Cennn Paves contend that the
issues are s broad as to be improperls d necicd tint and Respondents done Thcs urge that i s ie are polies
questions of industry n ide impact As a reu11 it is submitted that the Commission has only Imo alternatives before n
it may ether abandon this proceeding and n nsmute it as a ruiemnkmg or a mas decide tnese matters so as to
restore the slain quo titer find thoncried misery to he m ohm the scope of the agreements Ae disagree
The same eluni mould he heard v nh respect to i s proeeedi ng before this oatmysion insofar as a s fun heoming
decision has precedent sable nuttier n y cheer that Oh shone heiuecn the use 01 rulemnking or an m hu
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Additionally the Order limited hearing to affidavits of fact and
memoranda of law unless any party considered an evidentiary hearing to
be required and requested one be held That Order further provided that
such a request would not be proper unless accompanied by

a statement setting forth in detail the facts to be proven their relevance to the
issues a description of the evidence which would be adduced to prove those facts
and why such proof cannot be submitted through affidavit

On October 15 1976 Respondents filed a document entitled Request for
Hearing and Associated Relief This request was summarily denied by the
Commission on the ground that

Respondents have shown nothing which indicates a need for evidentiary

hearing On the contrary Respondents have not addressed the issue at alt

Thus this proceeding came before the Commission upon the affidavits
and memoranda

DISCUSSION

The parties to this proceeding have divided themselves into three
groups with respect to the issues involved In one are the Respondents
and Intervenors on their behalf Opposing them is the Commissions
Bureau of Hearing Counsel Finally between these two are the Inter
venor Consolidators The positions and arguments will be described
separately as those of Respondents Hearing Counsel and Consol
idators respectively

Respondents position is sweeping but precise In their view any
concerted action by the conference with respect to the practice of paying
consolidation allowances is merely another form of rate setting which is
within the general ratemaking authority granted them by Commission
approval of their various agreements As such this action allegedly
cannot be and is not the implementation of unified unapproved section
15 agreements

Respondents reached this conclusion by arguing that their approved
authority to agree upon and establish rates and charges for the carriage of
cargo extends to the consolidation of intermodal shipments The specific
language of the approved agreements upon which Respondents view is
based is as follows

proceeding to determine policy is within the discretion of the administrative agency Giles Lowery Stockyards Inc v
Dept of Agriculture 565 F 2d 321

4 A motion filed by the Consolidators seeking Commission issuance of a cease and desist order to Respondents was
rendered moot when the Consolidators sought and were awarded an Order of the Federal District Court of the
Southern Distnct of New York requiring restoration of the status quo ante November 5 1976 C S Greene Co
Inc v North Atlantic Baltic Freight Conference
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This Agreement shall also extend to intermodal shipments and shall cover
consolidation and such other matters as may be ancillary to the transport of such
intermodal shipments and the Conference may reserving the right of independent
action consult cooperate and agree with other Conferences having jurisdiction in the
establishment policing and enforcement of rules practices and charges relating to the
use employment and transport of loaded and unloaded containers outside the gate of
member lines ocean terminals at European ports within the ranges covered by the
Agreement

Respondents concede that if the Commission is looking for express
language in their agreements stating that

the member lines may take concerted action to establish maintain and modify
allowances to be granted in respect of consolidated shipments of cargo it will not find it

They are quick to point out however that this is equally true with
respect to explicit language in any agreements authorizing the members to
establish rates for house tohouse containerized cargo for particular
commodities or special volume ratesall being activities in which the
Commission has permitted conferences to engage Respondents note that
no such explicit wording is found in any general ratemaking agreement
nor has it been required by the Commission Hence Respondents argue
that under the general provisions of the agreements quoted above
all of the ratemaking authority otherwise provided in the agreements is
thus clearly extended to the consolidation of intermodal shipments

In order of course for this premise to be persuasive Respondents
must also prevail in their claim that the concerted action on the
allowances is merely another form of ratemaking This they seek to do by
relying upon Investigation of OverlandOCP Rates and Absorptions 12
FMC 184 0969 affd sub nom Port of New York Authority v
FMC 429 F2d 663 5th Cir 1970 cert den 401 US 909 1971

In that case the Commission and the Court of Appeals both found that
overland and OCP rates and practices were interstitial to the conferences
approved agreements in that they were a particular type of ratemaking

based upon normal economic factors such as cost and competition
and therefore within the scope of general ratemaking authority permitted
by FMC approval of the agreements Respondents argue strenuously
that their activity here is precisely that sort of interstitial rate setting
described in the OverlandOCP case They allege

The concerted action at issue herein is clearly ratemaking In form the involved
consolidation allowances are stated as a sum payable to the shipper ConsolidatorNVO
tendering cargo meeting certain conditions but in fact because it is payable only to
shippers these allowances merely represent a factor in the computation of the net rate
applicable to such shipments

Opposed to Respondents view is the position of Hearing Counsel
Hearing Counsel is of the opinion that any concerted action taken
regarding the allowances at issue is clearly something other than mere

Pori n eirAiaa r 4 C npn ai p 6c8
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joint ratemaking which might otherwise be found to be within the
approved authority of Respondents agreements In support of this
conclusion Hearing Counsel relies entirely on the Persian Gulf Out
wardFreight Conference 10 PMC 61 1966 aff d sub nom Persian
Gulf Outward Freight Conference v FMC 375 F2d 335 1967

Persian Gulf catalogued circumstances in which in prior decisions the
Commission or its predecessors had required that various arrangements
be treated as separate agreements subject to the filing and approval
requirements of section 15 notwithstanding claims that the arrangements
were interstitial or routine implementation of previously approval author
ity included in this compendium were arrangements
I introducing an entirely new scheme of rate combination and discrimination not

embodied in the basic agreement 2 representing a new course of conduct 3
providing new means of regulating and controlling competition 4 not limited to the
pure regulation of intraconference competition or 5 instituting an activity the nature
and manner of effectuation of which cannot be ascertained by a mere reading of the
basic agreement 10 FMC 61 at p 65

Under these criteria Hearing Counsel contends that concerted action
suspending or cancelling consolidation allowances is clearly an action
requiring separate section 15 scrutiny Indeed Hearing Counsel argues
that the original institution of the system of consolidation allowance
payment was under the standards of Persian Gulf an action requiring
such separate approval Therefore any concerted activity regarding the
allowances by the conferences was and is the effectuation of an activity
subject to section 15 scrutiny which lacks FMC approval and is therefore
unlawful ab initio In sum Hearing Counselsposition is that 1 the joint
setting of consolidation allowances is an activity subject to section 15 2
the activity is neither routine nor interstitial activity encompassed within
approved agreements and 3 implementation of the allowances was and
remains an act subject to section 15 which has not been approved by the
Commission and which thus remains a violation of the Shipping Act
1916

Notwithstanding its view that the consolidation allowance activity has
always been unlawful under section 15 however Hearing Counsel argues
that once in place the allowances and their maintenance at current levels
fulfill a serious transportation need which justifies approval of authority to
set and maintain such allowances In order to reach this conclusion
Hearing Counsel relies on testimony to the effect that consolidation
allowances attract cargo and allow it to move when it might not otherwise
have moved and fulfill a serious transportation need by providing a sound
rate basis for containerized cargo and encouraging uniformity of allow
ances among carriers 6 On the strength of these considerations Hearing
Counsel concludes that although unlawful at their inception the current

See AJfAanir of Lows 1 Kopley Chairman North Atlantic Continental Freight Conference Nonh Atlantic
French Atlntnc Height Conference Noi th Atlantic United Kingdom Freight Conference and Nonh Atlantic Baltic
Freight Conference
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consolidation allowances are justified and should be approved Hearing
Counsel urges however that future modifications be viewed under the
standards of Persian Gulf and be required to be filed pursuant to section
15

The positions of the various Intervenor Consolidator interests are
expressed in two joint filings The filing on behalf of National Customs
Brokers and Forwarders Association of America Inc and the New York

Freight Forwarders and Brokers Association Inc National takes a
position closely akin to that of Hearing Counsel The filing on behalf of J
E Bernard Co Boston Consolidation Service Inc C S Greene and
Company Inc and Yellow Forwarding Co dba Yellow Freight
International Bernard takes a position somewhere between those of
Hearing Counsel and Respondents Each of these intervenor positions are
discussed separately here for the sake of clarity

National like Hearing Counsel takes issue with the Respondents
characterization of concerted action on the allowances as routine ratemak

ing National charges
There can be no reasonable basis to equate the consolidation allowance with the usual

activity of a conference in fixing a rate for a particular commodity

The major policy determination conference adoption of the system of payment of
allowance may not be glibly described as the fixing of a rate

This activity as described by National allegedly fits squarely within the
criteria of Persian Gulf and requires separate section 15 scrutiny and
resolution It is argued

When respondents decided to encourage the development of a consolidation industry
by adopting the system of allowance payments this was a new course of conduct
When they decided to terminate the consolidation allowance this was providing
new means of regulating and controlling competition And when the conferences
decided to restore an allowance in a restrictive form this was constituting an activity
the nature and matter sic of effectuation of which cannot he ascertained by a mere
reading of the basic agreement

National next attempts to refute the reliance of Respondents on the
rationale of the OverlandOCP case supra National claims that the
Commissionsreason for its determination that the setting of the OCP
rates was a function included within the conferences approved ratemak
ing authority was its finding that OCP rates are purely ocean rates
in the trades served by respondents and respondents basic approved
agreements permit the setting of ocean rates On this basis they contend
that the concerted institution or removal of the system of payment of
consolidation allowances is clearly something other than routine rate
setting To hold otherwise they submit would be to permit the
conferences under the guise of routine rate making to control

the destinies of third parties who puppet like must dance on the
conference string
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Bernard as noted earlier assumes a more moderate stance on the
issues Its position is that institution and maintenance of the allowance
system are actions within the approved authority of Respondents which
continue to be justified and in the public interest by fulfilling a serious
transportation need

Citing an affidavit attached to Respondents filings see fn 6 supra
Bernard alleges that it is uncontested that the consolidation allowance
system supports a competitive industry which provides a valuable service
to carriers and shippers alike The system of allowance payments is
universally seen as a means of attracting cargo which might not otherwise
move and as providing a sound rate basis for so doing

Bernard argues that it must be borne in mind that the concerted action
at issue here is the cancellation of the practice of paying allowances to
consolidators In this regard it is noted that the system has been in place
unchallenged for some seven years as an authority assumed to be within
the scope of Respondents agreements Bernard submits however that
the ability to cancel or to amend radically the system already in place is
such a substantial restructuring of present container handling practices as
to be beyond the scope of any existing agreement approved under Section
15

Bernard then challenges Respondents reliance on the OverlandOCP
case as support for the proposition that the concerted action on the
consolidation allowances is simply another form of ratemaking which
does not require Commission approval It is argued that

The cancellation suspension or modification of the rules where such modification
severely impairs the ability of the consolidatorNVO from continuing in business must
necessarily require approval from this Commission This follows from the fact that such
drastic changes do not depend on normal economic forces The Commission has
held

that authority under general rate setting agreements is limited to the
adjustment of rates as the normal economic forces which govem the establishment
of such rates may require citations omitted

Further Bernard claims that

Cancellation suspension or modification of consolidation allowance rules are not
routine rate changes no matter how often such language is repeated Severe

economic loss results from such changes They may make or break an industry Such
results cannot be routine therefore the causes cannot be routine

Finally Bernard cites Practices and Agreements of Common Carriers
by Water in Connection with Payment of Brokerage or Other Fees to
Ocean Freight Forwarders and Freight Brokers 7 FMC 51 1962 as
closely analogous to the situation here In that case we determined
that agreement by carriers to prohibit the payment of brokerage to
forwarders or a significant diminuation of such payments was an activity

6 See Affidavit of Louis P Kopley Chairman North Atlantic Continental Freight Conference North Atlantic
French Atlantic Freight Conference North Atlantic United Kingdom Freight Conference and North Atlantic Baltic
Freight Conference
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subject to section 15 and which also would be detrimental to the
commerce of the United States in its deleterious effect upon the forwarder
industry Applying that ruling here Bernard states that

Regardless of the substantive merits of the agreements to cancel suspend or
modify the consolidation allowance rules they must be held to be agreements subject to
section 15 To do otherwise would be tantamount to permitting the respondent
conferences to agree to eliminate the consolidatorNVO or the entire industry This
result cannot be a mere normal or routine rate adjustment The Commissions
responsibility is clearpreserve the NVOCCscompetitive consolidation services which
fulfill a serious transportation need and serve the public interest

Thus Bernard concludes that whatever else may be said about the
implementation and maintenance of a system of payment of allowances to
consolidators the attempted cancellation or drastic modification of that
system is a concerted conference action subject to section 15 of the
Shipping Act 1916 which must be filed for approval and in fact
approved by this Commission prior to its implementation

CONCLUSIONS

The first issue set forth in our Show Cause Order of September 24
1976 as discussed by the parties to this proceeding requires resolution in
three segments As we used the term concerted action on consolidation
allowances in that Order it may be seen clearly to encompass the setting
maintenance or reasonable modification or the elimination or effective
elimination of the allowances Hence we must determine as to each of
these whether or not it is an action implementing an unfiled unapproved
agreement subject to section 15 or is within an authority already
convered by our approval of the Respondents basic agreements Conse
quently of course if we find any of these actions to be within
Respondents approved authority we are obligated to scrutinize the action
or actions pursuant to the mandate of section 15 to determine whether or
not it is one which serves the public interest so as to justify its continued
maintenance

As may be seen from the positions of the parties described above the
authority or lack of it at issue has been addressed in terms of whether or
not a given action regarding consolidation allowances was or was not
mere routine interstitial ratemaking It should therefore be made clear at
the outset that we do not consider the consolidation allowance rules as
ents tariffs provide for payment to the consolidator of certain sums of
ents tariffs provide for payment to the consolidation of certain sums of
money under particular circumstances While Respondents arguments to
the contrary are creative we are not persuaded that such a payment may
be changed into a rate for the transportation of cargo by a carrier no
matter how often that may be repeated More accurately these allow
ances represent a fee whose payment the carriers have jointly determined
to be acceptable in return for a service performed by the consolidator
There is a critical difference between such a payment of compensation to
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the consolidator for a service provided and a rate or charge assessed a
shipperconsignee for the carriage of cargo This difference underlies the
basis upon which the situation here can be distinguished from that at
issue in the OverlandOCP case However whether or not the action

under scrutiny is ratemaking is not necessarily controlling or even
relevant here What is relevant is whether or not whatever one calls the
authority that authority is encompassed within the approved provisions
of Respondents agreements The resolution we conclude is not to be
based upon labels but upon proper documentary construction and
interpretation The pivotal issue is simply what is included within the
scope of Respondents agreements

We have clearly stated that while section l5 agreements have certain
indicia of private contracts their investment with the public interest and
their regulations by the Commission makes them something more than a
mere meeting of the minds of the parties signatory This distinction
notwithstanding one characteristic which section l5 agreements share
with private contracts is the set of general principles of construction by
which they are to be interpreted A section 15 agreement like any
contract is to be construed insofar as possible by interpretation of the
language contained within the four corners of the document

While the provisions which extend the conference agreements at issue
to consolidation and such other matters as may be ancillary to
the transport of intermodal shipments are broad enough on
their face to encompass concerted action on consolidation allowances
they are not conclusive of the scope of the agreements This must be
done by a consideration of external circumstances which may be relevant
to the scope of the phrase quoted above

The most telling circumstance to be brought to our attention is that the
system of payment of consolidation allowances has continued to appear
without challenge in Respondents tariffs for a number of years In our
opinion the existence and maintenance of such a payment system show
that we and all other interested parties have considered Respondents to
have had the authority concertedly to institute and maintain this system
We find therefore that Respondents agreements as approved by this
Commission permit them the authority to initiate and maintain a system
of payment of consolidation allowances with respect to intermodal
shipments as currently found in the Respondents applicable tariffs

We must also determine whether or not the authority found to have
been vested in the Respondents to initiate and maintain these allowances
includes the right to cancel or effectively to eliminate this system By our
acquiescence in a particular course of conduct ie establishment and
maintenance of a system of consolidation allowances we have shown our

7 That the compensation to the Consolidator is computed on the basis of an allowance to be deducted from the
commodity rate does not alter this determination As was succinctly pointed out by National Of importance is not
the mechanism used but the system adopted

See eg 1n Re Pacific Coast European Conlerem e 7 FM C 27 at p 37 1961
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approval of concerted action by Respondents only to the extent of that
particular course of conduct The initial attempt at a concerted cessation
of a course of conduct cannot be shown to have had our approval There
has never been a history of concerted cancellation of this system which
could be shown to be within our approval

It is manifest that the proposed new concerted action is also conduct
which affects competition outside the conferences As such there can be
no question that section 15 applies to such concerted action and that its
implementation requires prior Commission scrutiny and approval In this
respect we find the OverlandOCP and Persian Gulf cases both to be
apposite and both to support our findings

Concerted action to withdraw or eliminate the consolidation allowances
at issue here is an action which falls within at least three criteria of
Persian Gulf any one of which would require separate section 15
scrutiny Specifically we find that the proposed action 1 represents a
new course of conduct 2 provides a new means of regulating and
controlling competition and 3 is not limited to the pure regulation of
intraconference competition Further and as discussed above it is clear
that this proposed action cannot be called some sort of routine interstitial
ratemaking of the type involved in the OverlandOCP case

Having determined what authority is and is not encompassed within
Respondents approved agreement with respect to the payment of
consolidation allowances we must now turn to the second issue We
must decide whether or not the authority jointly to implement and
maintain these allowances as approved by the Commission is or is not in
the public interest such that its perpetuation is warranted

The record in this proceeding indicates that there exists a portion of the
shipping commerce of the United Statesthe consolidators and NVOs
which in large measure owes its existence to the institution and
continuation of a system of payments by the conference carriers for the
services it renders Not only does this segment of the industry exist and
flourish but it provides a service valuable to shippers and carriers alike
We find that the consolidation industry which is supported by the system
of allowances serves a useful transportation purpose and is accordingly in
the public interest That service fulfills a serious transportation need by
allowing the carrier to attract cargo which otherwise might not move
Further we find that the ability of Respondents to set and maintain these
allowances in concert permits and requires the evenhanded tratment of
recipients of the payments and of the underlying shippers

On the basis of the foregoing it is found that the approved agreements
of Respondents authorize them to act concertedly to implement and
maintain a system of payment of consolidation allowances Further it is

See in tho regard the attidnn of low 1 Kople hainnan North Atlantic Continental Freight Conferene
North Atlantic French Atlantic Freight Conference North Atlantic United Kingdom Freight Conference and North
Atlantic Bala I rernht Conferene

id
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found that the maintenance of this system is in the public interest and
continues to be justified Finally we find that any concerted action by
which this system is attempted to be eliminated or effectively eliminated
through radical restructuring or diminution would be outside the scope of
Respondents approved authority would be prima facie contrary to the
public interest and would require separate prior approval by this
Commission

THEREFORE IT IS ORDERED That Respondents cease and desist
from concertedly eliminating the system of consolidation allowances
presently maintained without prior approval pursuant to section 15 of the
Shipping Act 1916

FURTHER IT IS ORDERED That this proceeding is discontinued

SEAL S FRANCIS C HURNEY
Secretary

20 FMC
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 5161

ALLIED STORES INTERNATIONAL INC
SUBSIDIARY OF ALLIED STORES CORP

v

UNITED STATES LINES INC

NOTICE OF DETERMINATION NOT TO REVIEW

July 7 1978

Notice is hereby given that the Commission on July 7 1978 determined
not to review the decision of the Settlement Officer in this proceeding
served June 29 1978

By the Commission

SEAL S FRANCIS C HURNEY
Secretary
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FEDERAL MARITIME COMMISSION

INFORMAL DOCKET No 5161

ALLIED STORES INTERNATIONAL INC
SUBSIDIARY OF ALLIED STORES CORP

v

UNITED STATES LINES INC

DECISION OF GEORGE D UNGLESBEE SETTLEMENT
OFFICER

Allied Stores International Inc Subsidiary of Allied Stores Corpora
tion complainant alleges that United States Lines Inc carrier incor
rectly rated six shipments consisting inter alia of electric crock pots and
in one instance ceramic covers therefor resulting in total overcharges of
240512 including a 15 Currency Surcharge in violation of Section
1863of the Shipping Act 1916 Claims filed with the carrier were
denied because they were not timely filed

In responding to the served complaint the carrier advised the claims
were denied on the basis of the applicable conference tariff provision
pertaining to the filing of claims within six months for adjustment of ocean
freight charges

The six shipments five from Yokohama Japan to Kearny New Jersey
and one from Kobe Japan to Kearny moved under separate through
bills of lading dated between March 12 1976 and May 20 1976 on
carriers vessels AMERICAN AQUARIUS AMERICAN LIBERTY
andor AMERICAN LYNX The carrier assessed the rate named in Item

Both parties having consented to the informal procedure of Rule 19a of the CommissionsRules or Practice and
Procedure 46 CFR 502301304 this decision will be final unless the Commission elects to review it within 15 days
from the date of service thereof

Note Determination not to review July 7 19711
Referred to in this manner for simplification purposes These commodores were described on the respective hills

of lading as Electric Crockery Chef Electric Crockery Cooker Electric Dockery Pot andor Crock Cover
of Electric Cooker

TransPacific Freight Conference of JapanKorea Eastbound lntermodal fanlf No 1 FM0 No 4 1 No

a The complaint was filed with the Commission on March 9 1978

870 20 FM0
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416000 of the governing conference tariff applicable briefly and as far as
pertinent herein to

Electrical Goods Supplies and Parts not elsewhere covered includes

Appliances for preparing Foods and Drinks not elsewhere covered under this
hearing

on the electric crock pots and apparently the rate named in Item 1260
05 of the governing tariff applicable to

Porcelainware Earthenware Chinaware and Manufactures thereof Combined with
Other Materials andor Accessories andor Attachments including Electrical Heating
Unitsshipped as a unit emphasis added

on ceramic covers for electric crock pots Total freight charges on the
electric crock pots and the ceramic covers amounted to 1952646

The complainant contends that the electric crock pots should have been
assessed the rate contained in Item 126005 and that the ceramic covers
for electric crock pots should have been accorded the rate in Item 1320
05 of the governing conference tariff applicable to

Porcelainware Earthenware Chinaware and Manufactures made wholly thereof

Based upon complainantscontention the total freight charges on the
electric crock pots and ceramic covers would have amounted to
1712134 Accordingly complainant seeks reparation in the amount of
2405121952646 minus 1712134 plus interest Of this amount
240238 is attributable to the electric crock pots and 274 to the ceramic
covers for electric crock pots

At the time the shipments in question moved the governing tariff
contained two commodity descriptions under which the electric crock
pots could have moved The two descriptions were in pertinent part as
follows

1 Item 416000 in Section 4 of the tariff

ELECTRICAL EQUIPMENT
EXCLUDING ELECTRICAL MACHINERY

This heading
Includes 11 All apparatus that functions by the use of electrical energy

excludes I Articles made wholly of ceramic material or ceramic combined
with other materials andior accessories andior attachments See
Section 3

Electrical Goods Supplies and Parts not elsewhere covered includes
Appliances for preparing Foods and Drinks not elsewhere covered under this
heading

the earner aonLurs with complainant that the electric crock pots should have been rated under Item 126005
This oregulant was cubsequenth corrected Section 4 of the goacrmng tariff was amended effective May 1

1977 to pros under the general heading of FIetrwal Equipment a new Item No 36500 reading Cooking Pots
Domestic 1 ffecuce October I 1977 Item 3600 in as further amended to add nclnde Procelunw are
Em them are and Chinaware Fitted with ElecInc Beating Um and Rice Cookers Domestic
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and

2 Item 126005 On Section 3 of the tariff
PORCELAINWARE EARTHENWARE AND CHINAWARE

This heading covers all commodities wholly made of Chinaware Earthenware and
Porcelainware Except as otherwise specified herein

Porcelainware Earthenware Chinaware and Manufactures thereof Combined with
Other Materials andor Accessories andor Attachments including Electrical
Heating Units shipped as a unit

Absent a specific commodity description for electric crock pots a
determination must be made as to whether the commodity description
in Item 416000 or the commodity description in Item 126005 more
properly applies If the evidence shows that a more specific tariff item
fits the commodity shipped claimant is entitled to be rated under that
item Docket No 7515 The Carborundum Company v Royal
Netherlands Steamship Company Antilles NV Report served Janu
ary 5 1977 Rules of tariff construction also require that the more
specific of two possible applicable tariff items must apply Corn
Products Company v Hamburg Lines 10 FMC 388 1967
The general heading for ELECTRICAL EQUIPMENT in Section 4
of the governing tariff specifically provides for the exclusion of all
Articles made wholly of ceramic material or ceramic combined with
other materials andor accessories andor attachments even though
the articles may include appliances for preparing foods and drinks and
specifically directs the tariff users attention to Section 3 of the tariff
which contains Item 126005 quoted above In turn the commodity
description in Item 126005 is explicit and restricted in its application in
that it covers only the articles including electrical heating units which
are specifically excluded from the application of Item 416000 The
commodity description covered by Item 126005 is more specific and
therefore more properly applies With repect to ceramic covers for
electric crock pots in the absence of a specific commodity description
therefor it is clear they should have been properly accorded the rate
named in Item 132005 supra which is not restricted to apply only
when the specified articles are shipped as a unit instead of the rate
named in Item 126005 which is restricted to apply only when the
specified articles are shipped as a unit
The complaint was filed with the Commission within the time limit
specified by statutes and it has been wellestablished by the Commis
sion that a carriers published tariff rule may not act to bar recovery of
an otherwise legitimate overcharge claim in such instances
Section 18b3 of the Shipping Act 1916 makes it unlawful for a
carrier to retain compensation greater than it otherwise would be
entitled to under its effective tariff The involved commodities were

improperly rated by the carrier and the complainant was overcharged in

WebstersNew World Dictionary second college edition defines ceramic as relating to pottery earthenware
tile porcelain etc

20 FMC
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the amount of240512 Accordingly reparation for this amount is
awarded to complainant

20 FMC

S GEORGE D UNGLESBEE
Settlement Officer



FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 568

WESTINGHOUSE TRADING CO DIVISION OF WESTINGHOUSE ELECTRIC
CORP

V

AMERICAN EXPORT LINES INC

NOTICE OF ADOPTION OF INITIAL DECISION

July 10 1978

No exceptions having been filed to the initial decision in this proceed
ing and the Commission having determined not to review same notice is
hereby given that the initial decision became the decision of the
Commission on July 10 1978

Applicant is ordered to effectuate the waiver publish the prescribed
tariff notice and notify the Commission of the date and manner of
compliance as prescribed in the initial decision

By the Commission

SEAL S FRANCIS C HURNEY
Secretary
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SPECIAL DOCKET No 568

WESTINGHOUSE TRADING CO DIVISION OF WESTINGHOUSE ELECTRIC
CORP

V

AMERICAN EXPORT LINES INC

Adopted July 10 1978

Carrier applicant found to have failed to file lower rate on a shipment of iron and steel
rejects through inadvertence on the part of its rate clerk Carrier also found to have
filed its application for waiver under PL 90298 within 180 days after date of
shipment and its corrective tariff prior to the filing of the application No
discrimination among shippers will result if the application is granted The
application therefore meets all the requirements of PL 90298 and is granted

Although the carriers original hill of lading was dated at a time beyond the 180day
period prior to date of shipment prescribed by law the carrier has furnished
evidence showing that the date of loading aboard vessel was within the 180day
period Such a date has been accepted by the Commission in determining date of
shipment

INITIAL DECISION OF NORMAN D KLINE ADMINISTRATIVE
LAW JUDGE

This proceeding was commenced by an application filed by American
Export Lines Inc AEL pursuant to section 18b3 of the Shipping
Act 1916 the Act 46 USC 817b3as amended by PL 90298 and
pursuant to Rule 92a of the CommissionsRules of Practive and
Procedure 46 CFR 50292a In its application filed March 10 1978 the
date it was received by the CommissionsSecretary AEL stated that it
wished to waive a collection of a portion of freight charges for the benefit
of the shipper Westinghouse Trading Co Westinghouse the nominal
complainant in this proceeding on a shipment of iron and steel rejects
AEL stated that this shipment was transported under a bill of lading dated
September 16 1977 from Baltimore Maryland to Keelung Taiwan and
that it moved on AELs SIS Export Builder The application further states
that AEL collected 5384966 in freight based upon a rate of 63 per
weight ton which AEL had quoted to the shipper and that AEL wishes to

Thn decision became the decnwn of the ommIsvon Jul 10 19

20 FMC 875



876 FEDERAL MARITIME COMMISSION

waive745873 in freight charges because through AELs inadvertence
the 64 rate was not filed prior to the time of shipment If the application
is denied then AEL would be required to seek recovery of this amount
of freight on the basis of the rate in effect at the time of shipment ie
cargo not otherwise specified 188 WM The shipment of iron and steel
rejects according to the bill of lading and corrected export declaration
weighed 132610 lbs 60151 kilograms

Although the application stated that AEL had quoted the 64 W rate to
the shipper with the intention to request the Far East Conference FEC
of which AEL was a member to file such rate on behalf of AEL in the
FEC tariffs open rate section before the shipment and stated other facts
tending to show that AEL had inadvertently failed to effectuate the tariff
filing the application as originally filed furnished virtually no supporting
information or evidence contrary to the CommissionsRule 92a and the
standard form to which that rule refers Accordingly I instructed AEL
to furnish such information and evidence so that I would have a record
on which to base a rational decision See Order to Furnish Supporting
Evidence March 20 1978 In response to my instructions AEL furnished
various materials consisting of an affidavit of Mr T Tjom Pricing
Manager of AEL with copies of the rated bill of lading AELs freight
bill and a page from AELs receipts journal In addition AEL furnished
a letter from complainantshippersSenior Buyer Mr H Philip Kennedy
to which was attached an invoice from the shippers ocean freight
forwarder confirming payment of freight charges in the amount stated in
the application and finally a copy of the pertinent export declaration as
corrected

This additional information furnishes sufficient evidentiary support for
the statements contained in the application with one exception relating to
the date of AELs bill of lading This date is important because of the
180day time limitation for the filing of specialdocket applications
contained in PL 90298 As will be seen in my discussion below this
time factor is critical to a decision in this case As shown by the affidavit
and supporting evidence furnished by AEL the factual situation is as
follows

In late August or early September of 1977 Mr T Tjom Pricing
Manager for AEL authorized AELs rate clerk in Baltimore to quote to
the shipper Westinghouse a rate of 64 per weight ton for a shipment of
steel seconds to be loaded at Baltimore destined for Keelung Taiwan
At that time AEL was a member of FEC That Conference however
had opened the rate for this commodity item subject to a 64 per
weight ton minimum Under these circumstances each member carrier of
the Conference was authorized to file its own rate for this commodity

2 Since this proceeding was instituted AEL has been acquired by Farrell Lines Inc See affidavit of Mr T Thom
Pricing Manager AEL April 11 1978 p 1

The only documents attached to the application atJ onginally filed were copies of two tariff pages showing a
higher allegedly unintended rate and a lower allegedly intended ram

20 FMC
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subject to the minimum At the time of the quotation AEL did not have
an individual rate on this item However it did have its own cargo not
otherwise specified NOS rate applicable to commodities as to which the
Conference had voted to open rates See FEC Supplemental Freight
Tariff No 27AFMC No 11 1st revised page 6 Therefore since
AEL had not filed a specific commodity rate in the open rate section
of the Conference tariff for the item in question the higher NOS rate of
188 WM would have to apply AEL however does not wish to apply
the NOS rate because of its own admitted inadvertence in failing to file
the intended 64 rate in timely fashion

The explanation for the inadvertent failure to file the lower rate is
further set forth in Mr Tjoms affidavit He explains that it was his
intention when quoting the 64 rate to instruct FEC to file this rate for
AEL upon advice that Westinghouse had agreed to ship at that rate
However although Westinghouse agreed to the rate AELs rate clerk in
Baltimore failed to inform Mr Tjom and because of this failure AEL
never caused the 64 to be filed before the shipment moved To
corroborate the fact that an agreement regarding the 64 rate had been
reached between Westinghouse and AEL AEL has furnished the bill of
lading issued to Westinghousesfreight forwarder H W St John Co
which was prepared and rated on the basis of 64 This bill of lading
bears a date of August 25 1977 On or before September 7 1977
furthermore the forwarder paid AEL on behalf of Westinghouse freight
charges calculated on the basis of the 64 rate

The Conference noticed that the shipment had been rated at the unified
64 rate through its Misrating Committee which notified Mr Tjom of
that fact However upon explanation of the matter the Misrating
Committee decided not to proceed for collection of penalties against AEL
and not to insist that AEL collect additional freight pending decision in
this proceeding Moreover Mr Tjom gave instructions to the Confer
ence to file the 64 rate on behalf of AEL This rate was filed effective
January 1 1978 See FEC Supplemental Freight Tariff No 27A FMC
No 11 9th revised page 17

Mr Tjom sums up the situation by stating that AELs intention to
make a timely filing of the quoted rate of S64 upon acceptance by the
shipper was frustrated because of the inadvertence of AELs clerical
personnel and that failure to grant its application would penalize the
shipper in connection with an open and aboveboard transaction
Affidavit of T Tjom p 3

DISCUSSION AND CONCLUSIONS

The question to be decided in this case is simply whether the
application for permission to waive a portion of freight charges and the
supporting evidence establish that the type of error contemplated by PL

The Conference ha aho concurred in the application amclf
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90298 occurred and that the application meets all other requirements in
that law regarding the time of filing the application and corrective tariff
and the assurance that no discrimination among shippers will result if the
application is granted All of these requirements appear to have been met
However there is a problematic area relating to the question whether the
application was filed within 180 days after date of shipment as
required by law
PL 90298 which amended section 18b3of the Act was designed

to remedy inequities and financial harm visited upon shippers which
resulted from inadvertent errors in tarifffiling by carriers Thus when a
carrier intended to apply a lower rate on a particular shipment but failed
to file an appropriate tariff conforming to the carriers intention and
usually the shippers understanding prior to the enactment of PL 90
298 the carrier was bound to charge the higher unintended rate even if
the shipper had relied upon the carriers representations that a lower rate
would be charged and that an appropriate tariff would be filed Or if the
carrier through inadvertence republished a tariff and caused the tariff to
reflect an unintended higher rate prior to the enactment of this remedial
law the carrier nevertheless was compelled to charge the higher rate
again causing shippers to suffer financial loss These inequitable results
were unavoidable because of the governing principles of law requiring
strict adherence to tariffs effective at the time of shipment regardless of
equities See Mueller v Peralta Shipping Corp 8 FMC 361 365
1965 United States v Colurnbia SS Company 17 FMC 8 19
1973

In recognition of the fact that this hard and fast doctrine could result in
inequities and hardships Congress passed PL 90298 The legislative
history to PL 90298 illustrates the types of mistakes which the statute
was designed to remedy as follows

Section 18b appears to prohibit the Commission from authorizing relief where
through bona fide mistake on the part of the carrier the shipper is charged more than he
understood the rate to be For example a carrier after advising a shipper that he intends
to rile the reduced rate with the Federal Maritime Commission must charge the shipper
under the aforementioned circumstances the higher rates

The Senate Report states the Purpose of the Bill

Voluntary refunds to shippers and waiver of the collection of a portion of freight
charges are authorized where it appears that there is an error in a tariff of a clerical
nature or where through inadvertence there has been a failure to file a tariff reflecting
an intended rate

Accordingly section 18b3of the Act 46 USC 81763was
amended in pertinent part to read as follows

Home Report No 902 90th Cong 1st Seas November 14 1967 to accompany HR 94731 pp 3 4
Senate Report No 1078 90th Cong 2d Sess April 5 1968 to accompany H R 94731 p 1
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The Commission may in its discretion and for good cause shown permit a
common carrier by water in the foreign commerce of the United States to refund a
portion of the freight charges collected from a shipper or waive the collection of a
portion of the charges from a shipper where it appears that there is an error in a
tariff of a clerical or administrative nature or an error due to an inadvertence in failing to
file a new tariff and that such refund or waiver will not result in discrimination among
shippers Provided further That the carrier has prior to applying for authority
filed a new tariff with the Federal Maritime Commission which sets forth the rate on
which such refund or waiver would be based Provided further That application for
refund or waiver must be filed with the Commission within one hundred and eighty days
from the date of shipment

The statement in the application that AEL failed to file the specific
commodity rate of 64 through inadvertence is fully explained in Mr
Tjoms affidavit Had it not been for the failure of the Baltimore rate
clerk to inform Mr Tjom of Westinghousesacceptance of the 64 rate
Mr Tjom would have taken steps to have that rate filed for AEL in the
open rate section of the FEC tariff Furthermore it is clear that it was
AELs intention to apply the 64 prior to shipment Such intention is a
necessary element to establish that there was an error in a tariff due to an
inadvertence in failing to file a new tariff as the legislative history to PL
90298 demonstrates See also Monoz y Cabrero v Sea Land Service
Inc 17 SRR 1911 1193 1977in which case the Commission stated
It is clear that the new tariff is expected to reflect a prior intended rate not a rate

agreed upon after the shipment Emphasis added

I therefore find that there was an error in AELs tariff due to an
inadvertence in failing to file a new tariff

With respect to the question of possible discrimination among shippers
if the application is granted I make the following findings The application
states that AEL is aware of no similar shipment other than that of
Westinghouse which moved via AEL during the period of time involved
herein No evidence has been presented to indicate that other shippers of
iron and steel seconds shipped via AEL during this time Even if other
shippers might have been involved however the possibility of discrimi
nation will be eliminated by the publication of a notice in AELs tariff as
ordered below which will mean that any other shipments of the
commodity in question will be entitled to the same rate Therefore
permission to waive a portion of the freight charges in this case will not
result in discrimination among shippers

With respect to the requirement that the carrier file a new tariff prior to
filing its application for permission to refund or waive I find that this
requirement has been met inasmuch as the new tariff was filed effective
January 1 1978 whereas the application was filed received by the
CommissionsSecretary on March 10 1978 There remains only the

Thu the Senate Report cited dhow at page 1 refer to the situation e here through inadvertence mere has
been a failure to file a to rtH relleettnc all m tended rate Emphasis added 1 See also Hearings before the
Subcommittee on Merchant Marine and 1 ete 90th Long 10 Se August 15 16 1967 p 103 m xhrch a
name mated than in the inadertence ae the question of relief sump on the question of the tutee of the
pani0lar canter and the hipper apply me for rehet
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question whether the application was filed within 180 days from the date
of shipment as required by law

The Date of Shipment Problem

The problem which arose in this case concerning the requirement that
the application be filed with the Commission within 180 days after date
of shipment occurred because the relevant bill of lading under which the
shipment moved bore a date of August 25 1977 whereas the application
was filed received by the CommissionsSecretary on March 10 1978
This would amount to 197 days between bill of lading date and filing date
and the application would have to be denied if we were limited to these
dates However the Commission has followed a policy of flexibility in
connection with this particular statutory requirement and has specifically
permitted the date of an on board bill of lading or the date of loading
aboard vessel to start the time running In other words date of
shipment has been determined by reference to an on board bill of
lading date or date of loading not merely by a bill of lading originally
issued by the carrier See Ghiselli Bros v Micronesia nterocean Line
Inc 13 FMC 179 182 186 1970 Special Docket No 554 Hertnann
Ludwig Inc v Waterman Steamship Corporation May 8 1978 In both
Ghiselli and Hermann Ludwig the Commission remarked that PL 90
298 is permissive and affords the Commission wide latitude of discre
tion 13 FMC at p 182 and that it is a remedial statute aimed at
affording shippers relief from the consequences of certain errors inadvert
ently committed by carriers Hermann Ludwig cited above pp 4
5 In the latter case the Commission confirmed the flexible policy
enunciated in Ghiselli by stating that a construction of PL 90298
which would unnecessarily limit the meaning of that term ie date of
shipment to the date of delivery of the cargo to a carrier would

defeat the legislative intent without serving any regulatory purpose
Citation omitted Herman Ludwig cited above p 5

There is therefore direct precedent to permit the carrier to submit
evidence showing when the shipment was loaded aboard the vessel and
to start the time running from date of shipment as meaning date of
loading Therefore regardless of the present state of uncertainty occa
sioned by the lack of a fixed definition of the term date of shipment in
the statute and Commissionsregulations there is no reason to deny the
present application provided that satisfactory evidence has been furnished
which meets the boundary marks of Ghiselli or Hermann Ludwig
Indeed it would be inequitable for the Commission to deny the
application when it has established certain guidelines by its won case law
on which applicants may have relied by retroactively changing such

In Ghisell the Commission also held that a special docket application could be considered to be filed not
merely when it was actually received by the Commission but when the application was deposited in the mails as
evidenced by the postmark date 13 FM0 at p 182

20 FMC
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guidelines See Mediterranean Pools Investigation 9 FMC 264 304
1966 NLRB v Guy F Atkinson 195 F2d 141 149 9 Cir 1952
Arizona Grocery v Atchison Ry 284 US 370 389 1932 Wainwright
v National Dairy Products Corp 304 F Supp 567 573 N D Ga
1969 Hopefully as a result of the pending rulemaking proceeding seeking
to amend Rule 92a 46 CFR 50292awhich among other things would
fix a defmite point of reference for date of shipment the difficulties of
the type occurring in this case and in other cases will be avoided

In any event AEL has furnished ample evidence explaining the critical
facts This evidence consists of an affidavit in letter form with attached

dock and pier receipts and a Bureau of Customs Declaration showing
date of departure of the SIS Export Builder from Baltimore According to
this evidence the shipment in question was received at the terminal in
Baltimore on August 25 1977 but was not loaded aboard the Export
Builder until September 22 1977 The ship departed Baltimore on that
date If as permitted by the Hermann Ludwig case the date of shipment
is considered to be September 22 1977 and the date of filing is
considered to be the date received by the CommissionsSecretary March
10 1978 then the intervening time period is only 169 days which is well
within the 180day period established by law 10 Therefore all the
requirements of PL 90298 set forth above have been met

ULTIMATE CONCLUSIONS AND ORDERS

As discussed above I have found that AEL failed to file a tariff
conforming to its intentions to charge complainant a 64 rate through
inadvertence a type of error which is contemplated by PL 90298 I
have also found that AEL has met the other statutory requirements

this rulemaking proceedings is Docket No 7812 Rules of Prai m e and Proedures Snnphiii mum n the Rules
Governing Spey id Docket Applications err 43 Fed Reg 18572 In that proceeding the Commission a seeking
comments from the public in an efon t0 establish a fixed definition of the term date of shipment as used in PL
90298 The Commission acknowledges that the legislative history to That lax is not illuminating and that the
continued state of uncertainty regarding the proper definiton has caused problems m disposing of special docket cases
in the preamble to the proposed rule which suggests the date of rated bill of lading as the standard but invites
comments on other standards such as date of payment date of delivery etc In Special Docket No 567 Kurine
Nagel Inc s LsAes Bros Steamship Co Initial Decision May 16 1978 Judge Glanzer explains these problems at
some length See footnote 10 to the Initial Decision As he states several standards have been used such as date of
delivery to the carrier date of the on board bill of lading and date of loading aboard vessel Although not
advocating any particular standard he notes serious dangers in using on hoard hill of lading and cites some
authorities for the use of delivery to or W the earner

According to Words and Phrasei Shipment p 264 er my there is case law supposing both date of delivery to the
carrier or dam of loading aboard sessel See eg Cheaeo R 1 1 Rv Co Petroleum Refining Co 39 F2d
629 631 IE D Ky 19301 delivery to earner and Lamborn Co s Lox Cabin Products a 291 Fed 435 438
4390 Minn 19231 loaded on board ships

Counsel for AEL suggests date of sailing as well as date of loading on the grounds that these dates show the
carriers commitment to carry Another possibility is the use of carriers own tariff rules regarding the time in which
their rates are considered to be elfectise Evers tariff must have such rules under the Commissionsregulations 46
CFR 53651d113i Such rules show the carriers intention and intention is a critical factor in special docket cases
Interestingly AEL s own tariff Far East Conference Tariff FMC No 10 5th revised page 134 Rule 1cD uses the
time of acceptance of the cargo at the carriers terminal or date of sailing from port of loading in case of a rate
reduction if such occurs prior to sailing

Of coupe if the date of filing is considered to be the date the application was placed in the mail as mentioned in
G hivelli which ma hase been as early as March 6 1978 lodging by the coser letter of AEI counsel the time
period would be funher reduced to 165 days

20 FMC
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WASHINGTON DC
June 12 1978

FEDERAL MARITIME COMMISSION

regarding the filing of its application within the 180day period prescribed
by law and the filing of its corrective tariff prior to the filing of its
application Furthermore I have found that no discrimination among
shippers will result if the application is granted since there do not appear
to be any other shipments of the commodity in question which were
similarly affected by AELs inadvertence and the tariff notice to be
published as ordered below will insure that even if such shipments did
in fact occur they will be treated similarly

Therefore the application for permission to waive a portion of the
freight charges is granted If this decision is adopted by the Commission
and subject to whatever modifications the Commission may make it is
ordered that

1 AEL is authorized to waive collection of freight in the amount of
745873 in connection with a shipment of iron and steel rejects loaded
on the SIS Export Builder on September 22 1977 for the benefit of the
shipper Westinghouse Trading Co Division of Westinghouse Electric
Corp

2 AEL shall publish promptly in an appropriate place in its tariff the
following notice

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket No 568 that effective August 25 1977 and continuing
through December 31 1977 inclusive the rate on Plates or Sheets Uncoated Iron or
Steel NOS Rejects Secondaries Waste as shown in Tariff Item 674400028 is 64
per 220462 lbs to KaohsiungKeelung subject to all applicable rules regulations
terms and conditions in this tariff for purposes of refund or waiver of freight on any
shipments which may have been shipped during this period of time

3 Waiver of the portion of freight charges shall be effectuated within
30 days of service of the Commissionsnotice of adoption of this decision
if adopted and AEL shall within 5 days thereafter notify the Commission
ofthe date and manner of compliance with this order

S NORMAN D KLINE
Administrative Law Judge

AEL collected freight in the amount of384966based upon a rate of 64 per weight ton of 1000 kgs applied
against a weight of 132610 lbs which converts to 60151 kgs The tariff states that 1000 kgs is the equivalent of
220462 lbs At the rate of 188 WM previously in effect the freight would have amounted to 1130839 on a
shipment of 132610 lbs or Its equivalent 60151 kgs Thus AEL wishes to waive745873 the difference between
11308 39 and 5384966

The parties will nonce that 1 have used the commodity description Plates or Sheets Uncoated Iron or Steel
NOS instead of the description Secondary Tinplate Terneplate Tinfree Steel Plate Chromium Coated
etc which appears in the corrective tariff effective January 1 1978 That corrective tariff specifies that AEL
intends the 64 rate to apply only to Tariff Item 674400028 According to the Tariff FEC FMC No 10 10th
revised page 474 item 674400028 is described as Plates or Sheets Uncoated Iron or Steel NOS etc
Therefore I have employed the more specific description of the commodity shown for the item to provide more
adequate nonce to shippers

20 FMC
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ORDER ON REVIEW OF INITIAL DECISION

July 14 1978

Applicant in this proceeding seeks permission to refund a portion of
freight charges applicable on a shipment of cream substitutes Applicant
alleged that the qualification in bags had inadvertently been added to
the special rate which had been established for this commodity thereby
unintentionally depriving the shipper of such special rate

Upon review of the initial decision we determined that the application
was not adequately supported since no evidence of inadvertent error had
been submitted The Secretary informed applicant that the application
would be denied unless supporting evidence was supplied by a certain
date Applicant has now submitted an affidavit from its Executive
Assistant who has the responsibility of implementing conference tariff
actions Applicant explains that the reinsertion of in bags was never
intended and that the error occurred as a result of the heavy volume of
tariff page turnover which is accomplished through the medium of
magnetic card typing systems Our independent search of conference
minutes during this period also discloses no action by the Conference to
reinsert the In bags qualification

On the basis of the above we are satisfied that the reinsertion of the

in bags qualification was not intended and that it happened as a result
of inadvertent administrative or clerical error The application complies
with all of the other requirements of Section 18b3 and accordingly
applicant is authorized to refund 21182 of the charges previously
assessed

It is Ordered That applicant shall publish promptly in its appropriate
tariff the following notice

20 FMC
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Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket No 546 that effective January 1 1977 for purposes of
refund or waiver of freight charges on any shipments which may have been shipped
during the period January 1 1977 through June 8 1977 the special rate on Cream and
Milk Substitutes applies without the qualification of in bags subject to all applicable
rules regulations terms and conditions of said rate and this tariff

It is further Ordered That refund of the charges shall be effectuated
within thirty 30 days of service of this notice and applicant shall within
five 5 days thereafter notify the Commission of the date and manner of
effectuating the refund and submit a copy of the published tariff notice

By the Commission

SEAL S FRANCIS C HURNEY
Secretary

20 FMC



NOTICE OF ADOPTION OF INITIAL DECISION AND ORDER
PERMITTING WAIVER OF CHARGES

July 14 1978

We previously determined to review the initial decision in this
proceeding Upon completion of such review we have now determined to
adopt the initial decision

It is Ordered That applicant is authorized to waive collection of
1957229 of the charges previously assessed Toshoku America Inc

It is further Ordered That applicant shall publish promptly in its Tariff
No 183A FMC No 134 the following notice

Notice is hereby given as required by the decision of the Federal Maritime
Commission in Special Docket No 547 that effective December 22 1975 for purposes
of refund or waiver of freight charges on any shipments of any commodities which may
have been shipped during the period December 22 1975 through May 14 1977 the list
of Ports served by SeaLand includes Chigmk Alaska

It is further Ordered That waiver of the charges shall be effectuated
within 30 days of service of this notice and applicant shall within five
days thereafter notify the Commission of the date and manner of
effectuating the waiver and submit a copy of the published tariff notice
Applicant shall also inform the Commission of any other shipments of
any commodities during the period in question which are affected by this
order and the rate adjustments made thereon

By the Commission

SEAL S FRANCIS C HURNEY
Secretary

20 FMC
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SPECIAL DOCKET No 547

TOSHOKU AMERICA INC

v

SEALAND SERVICE INC

Adopted July 14 1978

Application to waive collection of a portion of freight charges granted

INITIAL DECISION OF STANLEY M LEVY ADMINISTRATIVE
LAW JUDGE

SeaLand Service seeks permission to waive collection of1957229
arising out of six shipments of refrigerated shell fish from Chignik Alaska
to Tokyo Japan during the period April 29 1977 June 3 1977

The tariffs applicable at time of shipments were SeaLand Service Inc
Freight Tariff No 197 ICC No 71 Item 2220 14 Revised Page 36 plus
Supplement No 12 7780 per 100 lbs minimum of 20000 lbs
586 per 100 lbs minimum of 30000 lbs Pacific Westbound Conference
Local and Overland Freight Tariff No 5 FMC13 Item 031 3000 73 1st
Revised Page 263424100 per ton of 1000 kilos plus Terminal Receiving
Charge Rule 241 1st Revised Page 674550 per metric ton as freighted
whereas the tariff sought to be applied is SeaLand Service Inc Tariff
No 183A FMC No 134 Item 200 Original Page 12

The freight charges were assessed on the basis of an ocean rate of 200
per ton of2000 lbs whereas the rate sought to be applied is an ocean
through rate of 200 per ton 2000 lbs minimum of 15 tons per trailer

The facts of record are as follows

SeaLand Service Inc SeaLand has offered a domestic service from
Chignik Alaska to the Continental United States The service from
Chignik Alaska to Far East ports is via a domestic vessel from Alaska
to Seattle Washington then relayed to Pacific Division vessel in Seattle
for transportaion to Far East The Far East Service was regulated by
SeaLand Service Inc Tariff No 183 FMC No 57 This tariff was
superseded by Tariff No 183A FMC No 134 The domestic service

This decision became the decision of the Commission July 14 1978
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from Chignik Alaska is regulated by SeaLand Service Inc Freight
Tariff No 197 ICC No 71

SeaLand served Chignik Alaska by its own vessel and jointly with
Salmon Carrier Inc under provisions of a connecting carrier agreement
for service to Far East see Tariff No 183 1st Revised Page 5A
Effective July 11 1973 This service was terminated by the connecting
carrier in November 1973 The tariff page was revised to remove ports
where service was no longer available One of these ports was Chignik
Alaska Tariff No 183 was amended by 4th Revised Page 5A when Sea
Land was able to jointly service Chignik with Puget Sound Tug and Barge
Company Chignik was again added to the ports serviced

In December 1975 Puget Sound Tug and Barge Company ceased
offering service and 6th Revised Page 5A was issued canceling the joint
service offered Sea Lands own vessels called Chignik during the above
time frame and continued to call after cancellation by Puget Sound Tug
and Barge Company Freight Tariff No 197 ICC 71 was used for
shipment from Chignik Alaska to Seattle Washington on various
commodities including fish and related products An administrative error
was committed by removing Chignik from Tariff No 183A FMC No
134 when in fact SeaLand did offer service via its own vessels under
domestic Tariff No 197 ICC No 71 to Seattle This service to and from
Chignik Alaska never ceased therefore Chignik Alaska should not
have been removed from SeaLand Freight Tariff No 183 or replacement
Tariff 183A

This error the removal of a port served by SeaLand was discovered
when SeaLand loaded nine trailers in Chignik Alaska for Tokyo Japan
on March 31 1977 A bill of lading was issued under Tariff 183A Bill of
Lading No 989156742 but this bill of lading was canceled and replaced
by Bill of Lading No 992298792 and 989 158660 The movement due to
the error in SeaLand Tariff 183A FMC 134 was unable to be correctly
billed A combination of rates Chignik Alaska to Seattle Washington
Domestic Tariff 197 ICC No 71 Item 2220 and Seattle to Japan Pacific
Westbound Conference Local and Overland Freight Tariff No 5FMC
13 Item 031 300073 was used to effect the shipments This combination
of rates was used in all six shipments in question

No through rates were in effect from Chignik Alaska to ports in the
Far East from December 1975 until SeaLand corrected this error by
publishing 2nd revised page 10 in Tariff No 183AFMC No 134
effective May 15 1977 This was accomplished by a telegraphic filing

The shipper Toshoku America Inc paid all the Pacific Westbound
Conference bills which covers the movement from Seattle to Japan A
partial payment has been made on Freight Bill 989 158660 of3804569 of
the total bill of 31451853 No other payments have been made

In order to correct freight bills SeaLand needs authority to issue
correct freight bills under SeaLand Service Tariff 183A No 134 This

20 FMC
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would allow a waiving of collection of1957229 which was caused by
the administrative error since corrected

Respondent does not believe that any discrimination among shippers
will result from a waiver of collection of the amount involved Respondent
agrees to publication of a notice or of such action that the Commission
may direct if permission to waive the collection of freight charges is
granted

Section 18b3of the Shipping Act 1916 46 USC 817 as amended by
Public Law 90298 and as further implemented by Rule 92 Special
Docket Applications Rules of Practice and Procedure is the law sought
to be invoked Briefly it provides

The Commission may in its discretion and for good cause shown permit a
common carrier by water in the foreign commerce of the United States to refund a
portion of the freight charges collected from a shipper or waive the collection of a
portion of the charges from a shipper where it appears that there is an error in a
tariff of a clerical or administrative nature or an error due to an inadvertence in failing to
file a new tariff and that such refund or waiver will not result in discrimination among
shippers Furthermore prior to applying for such authority the carrier must have filed
a new tariff which sets forth the rate on which such refund or waiver would be based
The application for refund must be filed with the Commission within one hundred and
eighty days from the date of shipment Finally the carrier must agree that if permission
is granted an appropriate notice will be published in its tariff or such other steps taken
as may be required to give notice of the rate on which such refund or waiver would be
based

The legislative history of the amendment to section 18 of the Shipping
Act Public Law 90298 specifies that carriers are authorized to make
voluntary refunds and waive the collection of a portion of their freight
charges for good cause such as bona fide mistakes The nature of the
mistake was particularly described

Section 18b appears to prohibit the Commission from authorizing relief where
through bona fide mistake on the part of the carrier the shipper is charged more than he
understood the rate to be For example a carrier after advising a shipper that he intends
to file a reduced rate and thereafter fails to file the reduced rate with the Federal
Maritime Commission must charge the shipper under the aforementioned circumstances
the higher rates

The Senate Report states the Purpose of the Bill
Voluntary refunds to shippers and waiver of the collection of a portion of freight

charges are authorized where it appears that there is an error in a tariff of a clerical
nature or where through inadvertence there has been a failure to file a tariff reflecting
an intended rate

The inadvertent error of removing Chignik Alaska from SeaLand
Freight Tariff No 183 or replacement Tariff 183A as hereinabove set
forth falls within the intended ground for waiving collection Accordingly

2 House Report No 920 November 14 1967 ITo accompany HR 9473J on Shipping Act 1916 Authorized Refund
of Certain Freight ChorgenStatement of Purpose and Need fin the Bill to Amend Provisions f the Slapping An
1916 m Authorize the Federal Maritime Commis tan to Permit a Carrier to Refund a Potion of the Freight Charges

Senate Report No 1078 April 5 1968 ITo accompany HR 94731 on Slipping Att 1916 Authored Refired of
Certain Freight Chargea trader Purpose of the Bill

20 FMC
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SeaLand is hereby granted permission to waive collection of1957229
from Toshoku America Inc

WASHINGTON DC
December 5 1977

20 FMC
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S STANLEY M LEVY
Administrative Law Judge
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DOCKET No 7515

THE CARBORUNDUM COMPANY

V

ROYAL NETHERLANDS STEAMSHIP CO
ANTILLES NV

ORDER ON RECONSIDERATION

July 17 1978

This matter comes before the Commission on the Petition for Reconsi
deration Petition of the Carborundum Company Complainant request
ing the Commission to amend its Report and Order in the abovecaptioned
matter Order The original Order awarded Complainant reparation in the
amount of 21638 Complainant now requests that the total amount of
reparation be increased to 40204 Complainant bases this request upon
item 10o on 14th Rev page 8 of the United States Atlantic and Gulf
Jamaica Conference Freight TariffFMC No I Royal Netherlands
Steamship Co the Respondent herein has not responded to the Petition

The Commissionsprior award of 21638 was based upon the less
volume rate for the particular commodity which Complainant actually
shipped However Item 10o of the abovereferenced tariff operates to
limit the freight and charges on this particular shipment to 980 the rate
applicable to the next higher minimum of 14 weight tons Based upon
this 14 ton minimum the proper charge for the shipment including bunker
surcharges and L and L charges totals109252 This represents a
difference of 40204 from the freight actually assessed by Respondent
and 18566 more than was awarded by the Commissionsoriginal Order 2
Complainant is accordingly entitled to reparation in the total amount of
40204

THEREFORE IT IS ORDERED That the relief requested by the

Item No 10o was in effect at the time of shipment and states as follows

Whenever in this tariff a commodity is subject to two or more ratings based on quantity the freight and charges on
quantities less than a specified minimum shall not exceed the freight and charges applicable 0 the next higher
minimum

2 It is assumed that Respondent has already paid Complainant the 21638 specified in the original Order

890 20 FMC
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Petition for Reconsideration of the Carborundum Company is hereby
granted and

IT IS FURTHER ORDERED That Royal Netherlands Steamship Co
pay to the Carborundum Company on or before 60 days from the date
hereof an additional 18566 with interest at the rate of 6 per annum
on any amount unpaid after 60 days

By the Commission

SEAL S FRANCIS C HURNEY
Secretary

20 FMC



TITLE 16 SHIPPING

Chapter IVFederal Maritime Commission

GENERAL ORDER 4 DOCKET NO 7753

Judy 24 1978

Part 510Licensing of Independent Ocean Freight Forwarders

AGENCY Federal Maritime Commission

ACTION Final Rule

SUMMARY This rule increases the amount of the surety bond
required for Commission licensed independent ocean
freight forwarders engaged in the business of forwarding
in the United States export trade from 10000 to
30000 The rule further provides for return of the
application for failure to submit such required bond
within a specified period The rule also deletes certain
provisions rendered obsolete or unnecessary by the
passage of time

EFFECTIVE DATE To become effective September 1 1978
FOR FURTHER INFORMATION CONTACT

Francis C Hurney
Secretary

Federal Maritime Commission
Room 11101

1100 L Street NW
Washington DC 20573

202 5235725
SUPPLEMENTARY INFORMATION

This proceeding was instituted by Notice of Proposed Rulemaking
published in the Federal Register on October 21 1977 42 FR 56139
56140 to 1 amend section 5105g3of the CommissionsGeneral
Order 4 46 CFR 5105g3by raising the amount of the surety bond
required for Commission licensed independent ocean freight forwarders
engaged in carrying on the business of forwarding in the export commerce
of the United States from 10000 to 50000 2 provide for the return of
an application for a freight forwarders license to the applicant for failure
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RULES LICENSING FREIGHT FORWARDERS 893

to submit surety bond in the required amount and 3 make other
modifications to section 5105

In its Notice the Commission explained that while the bonding
requirement was intended to offer some degree of protection to the
shipping public in the event a forwarder should cause financial loss to the
shipper experience has demonstrated that in many instances of forwarder
default the present amount of the bond does not reasonably afford the
degree of protection originally intended In this regard it was noted that
inflationary spiral since 1963 the date of the original 10000 bond
requires that more financial protection be afforded shipper clients of
freight forwarders This the Commission pointed out is demonstrated by
the fact that freight rates the monies received by forwarders from
shippers to be paid to carriers have doubled and tripled since the original
bond was established The Commission also noted that to obtain such a

bond would require the applicant forwarder to demonstrate a substantial
degree of financial responsibility and that the surety companies would
require a higher degree of financial responsibility from the forwarder

In addition to increasing the amount of the required surety bond the
Commission also proposed to amend the existing provisions of section
5105 by 1 providing for the return of the application to the applicant
for failure to submit required bond 2 establishing a time period within
which existing licensees would be required to file the increased bond 3
eliminating those provisions pertaining to grandfather rights of forwar
ders and temporary bonding which have been rendered unnecessary by
the passage of time and 4 redesignating certain provisions and making
other editorial revisions necessitated by the above changes

The stated reason for additional amendment 1 above was to terminate
the existing procedure of issuing a notice of intent to deny an application
and affording the applicant an opportunity for hearing where such
applicant has failed to file the required bond The Commission reasoned
that because the filing of a bond by an applicant prior to licensing is
mandatory under General Order 4 and section 44 of the Shipping Act
1916 to require a hearing under circumstances where no bond has been
furnished is unnecessary and time consuming

Comments to the proposed rule were received from 134 parties 122
forwarders four forwarder associations two congressmen two shippers
one insurance association one government agency one surety company
and one group of ocean freight agents The CommissionsBureau of
Hearing Counsel replied to the comments and answers to Hearing
Counsels replies were also submitted

All of the comments address the proposal to raise the amount of the
bond from 10000 to S50000 Most of these oppose the proposed
increase in the amount of bond Those opposed including Hearing
Counsel agree however that some change in the present bonding
requirement is necessary and a variety of alternatives is suggested

Several reasons are advanced by those commentators supporting the

20 FMC
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proposed increase the increased bond would better protect the shipping
public help professionalize an industry in which at present an
individual may enter with relatively little capital reduce malpractices and
deter undercapitalized individuals front entering the field

Those opposing changes in the present bonding requirements take the
position that the increase would impose a severe burden on small
forwarders that small forwarders would be forced from the business
leaving the field entirely in the hands of large forwarders Several of these
parties including an insurance association and the Small Business
Administration submit that forwarders will be unable to 1 afford the
premium on such a bond andor 2 establish to the bonding companies
that a small forwarder has sufficient financial strength to be eligible to
receive a bond of the proposed size While most of those opposing the
Commission proposal believe that the present bond is sufficient some
argue that no bond should be required

A large number of comments was received favoring some change in the
present bond but opposing the proposed increase to 50000 This group
which includes Hearing Counsel states that small forwarders will be
unable to secure a 50000 bond due to the size of their forwarding
operations and inability to pledge the required collateral thus driving
small forwarders from the trade leaving ocean freight forwarding entirely
in the hands of a limited number of large forwarders

Many of these parties urge that the size of the bond be based upon the
volume of the forwardersbusiness Other comments suggest that recently
licensed forwarders or those licensed in the future should be required to
maintain a large bond while forwarders with several years of experience
should be permitted to operate under the current bond requirements

Certain of the commentators in favor of some change recommend that
the amount of the bond be raised to 20000 Hearing Counsel suggest
25000 Some suggest that the public would be better served by rigorous
Commission enforcement of existing regulations governing the conduct of
forwarders in addition to imposing stricter requirements on forwarders
seeking a Commission license Several parties believe that the amount of
credit extended by carriers to forwarders should be limited and that the
bond requirement be replaced by a yearly license fee

Hearing Counsel suggest the initiation of a further rulemaking proceed
ing to strengthen the Commissionsregulation of the forwarding industry
by establishing experience requirements for new forwarders and requiring
financial data reporting by existing forwarders in order to identify those
with potential problems

Finally one commentator suggests that the Commission give consider
ation to allowing the submission of security other than a bond In this
regard it is noted that while section 44e of the Shipping Act 1916

Chib Is contravened in an answer submitted by another commentator engaged in the bonding or forwarders which
submits that the 550000 bond would not have an adverse impact on the forwarding company This commentator
claims that 50000 is not beyond the ability of lorwarden even small forwarders to secure

20 FMC
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provides for a bond or other security section 5105g3of Commis
sion General Order 4 allows only for the filing of a surety bond

In this proceeding the Commission must weigh the consequences of the
following alternatives An increase in the amount of the forwarder bond
to 50000 could impose hardship on small forwarders and be detrimental
to the interests of the shipping public and possibly reduce the number of
forwarders with a corresponding lessening of competition Conversely
requiring a 50000 bond could enhance the level of protection to the
shipping public by holding forwarders to a higher degree of financial
responsibility

After carefully considering and evaluating all arguments advanced in
support of these conflicting propositions we have decided to increase the
amount of the forwarder bond to 30000 This not only should act to
temper the fears of those who believe the existing 10000 bond is
inadequate to protect the shipping public but also appears to be within
the range which many of those opposing an increase to 50000 would
find reasonable

No comments were made on the remaining proposed amendments to
section 5105 and subject to one minor change in redesignated paragraph
h2 will be adopted as proposed

Hearing Counsel have suggested various changes in the Commissions
freight forwarder regulations which are outside the scope of this rulemak
ing and accordingly are not addressed here However these comments
will be considered for possible inclusion in any future rulemaking

Therefore pursuant to sections 43 and 44 of the Shipping Act 1916 46
USC 841 a 841 b and section 4 of the Administrative Procedure Act

5 USC 553 section 5105 Title 46 CFR is hereby amended as
follows

1 Paragraphs g1 and g2 are deleted
2 Paragraph g3 is redesignated paragraph g1 and revised as

follows

11 No license shall be issued w a person to whom this paragraph is applicable unless
such person has filed with the Commission a surety bond in the amount of 530000 on
Form FMC59 as set forth below

3 New paragraph g2 is added as follows
2 Every licensee shall file with the Commission on or before December I 1978 a

surety bond in the amount of 530000 on Form FMC59 as set forth below otherwise
such license issued to the licensee shall be revoked in accordance with section 5109 of
this Part

4 Paragraph h1 is deleted
5 Paragraph h2 is redesignated as paragraph h1 and revised as

follows

eommivonei Karl F Bakke dient on ht point He Joe not find the propoNed 5511 000 figure to be
unreaonablc and nonld hold to that amount

The phr for allure to proecute it appiitmn inuardnce a rth thn canon Lan lmn dckom from final
Rorer hnL unneeears
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1 The Commission shall notify applicants for license of their qualification for the
issuance of a license Within 30 days of such notice the applicant shall file with the
Commission a surety bond in the form and amount prescribed in paragraph g of this
section The Commission may upon a showing of good cause extend the time within
which to file said surety bond

6 Paragraph h3 is redesignated as paragraph h2 and revised as
follows

2 If the applicant shall not have submitted the surety bond required under paragraph
gl of this section within the period specified in paragraph hI or otherwise
authorized the Commission shall return the application to the applicant

By Order of the Federal Maritime Commission

SEAL S FRANCIS C HURNEY
Secretary

20 FMC
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NOTICE OF DETERMINATION NOT TO REVIEW

July 26 1978

Notice is hereby given that the Commission on July 26 1978
determined not to review the decision of the Settlement Officer in this
proceeding served July 21 1978

By the Commission

SEAL S FRANCIS C HURNEY
Secretary

20 FMC
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Reparation Awarded

DECISION OF EDGAR T COLE SETTLEMENT OFFICER

The Bemis Manufacturing Company claims 53670 as reparation from
Trailer Marine Transport Corporation TMT on a shipment of Bedpans
and Urinals transported aboard their vessel TMT San Juan bill of lading
81 from Jacksonville Florida to San Juan Puerto Rico June 25 1976
Complainant alleges a violation of Section 1863 of the Shipping Act
1916

The carrier in rating the subject shipment relied on its Freight Tariff
No 1 FMCFNo 2 Item 3440 applying a rate of 95 eft applicable to
Hospital Medical Surgical or Dental Material viz Equipment The
complainant on the other hand states that the correct rate should be 58
eft TL minimum 2000 cu ft based on the description Disposable
Laboratory and Hospital Ware NOS The foregoing description is also
found in Item 3440

The main issue in the instant case is whether the commodity shipped
bedpans and urinals would qualify to be rated under the disposable rate
of 58 cft No exceptions are taken to the accessorial charges that were
assessed Charges assessed by the carrier amounted to 176318 while the
complainant alleges that the freight charges should be 122648 a
difference of 53670

In considering claims involving disputes as to the nature of cargo if the
cargo has left the custody of the carrier before the claim is brought and
the cargo cannot be reexamined the Commission has traditionally
imposed a heavy burden of proof on complainant See Informal Docket

Both parties having consented to the informal procedure of Rule 19t of the CommiasamcRules of Practice and
Procedure 46 CFR 5023013041 this decision will be final unles the Comnumon elect to rev it within IS days
from the dale of service thereof

Note Determination not to review July 26 1978
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2831 Western Publishing Company Inc v Hapag Lloyd AG In
support of its claim complainant has submitted a catalog page indicating
that the shipment bedpans and urinals are for single patient use and
therefore they qualify for the disposable rating Websters Dictionary
defines disposable as subject to or available for disposal a discarding or
throwing away

Although the documents originally submitted to the carrier do not
indicate that the commodity shipped was disposable the catalog page
furnished by Bemis does indicate that the plastic bedpans and urinals are
for single use for the prevention of crossinfection In view of the new
information it is believed that the claimant has furnished the necessary
information and reasonable burdenofproof in support of its claim and
therefore has met the heavy burden of proof requirement

In denying the claim the carrier relied solely on Rule 450 in its tariff
which provides that overcharge claims for adjustment of freight charges
to be presented in writing within six 6 months from date of the bill of
lading In this connection it is noted that the claim was filed with the
Commission within the two 2 year statutory time period and it has been
well established by the Commission that carriers so called six month
rule cannot act to bar recovery of an otherwise legitimate overcharge
claim in such cases

Based on the information presented in connection with this claim we
believe that the complainant has supplied sufficient information that
would warrant reparations in this case Therefore Bemis Manufacturing
Company is awarded reparation in the amount of 53670

Sh EDGAR T COLE

Settlement Officer

Complamanl a A noaledgc the fact than the hill of lading description va deficient and hould hate rend bedpans
and urinal disposable hopnal ware rather than bedpans and nan
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INDEX DIGEST

Numbers in parentheses following citations indicate pages on which the particular
subjects are considered

AGREEMENTS UNDER SECTION 15 See also Terminal Leases

In general

Following a determination that a stipulation and settlement agreement between
complainant and respondent is not subject to section 15 of the Shipping Act 1916 the
Administrative Law Judge dismisses the proceeding without prejudice to its renewal on
a showing of non compliance with any of the terms and conditions of the stipulations
and settlement agreement Complainantsrequest to hold the proceeding in abeyance for
30 days for the complainant to decide it agrees with the order of dismissal or to file an
amended complaint seems to seek an unwarranted advantage To grant such request
would sanction giving an unwarranted advantage as well as tacitly approving the filing
of an amended complaint Capital City Stevedores Inc v Greater Baton Rouge Port
Commission 9 1112

A shippers complaint failed to state a claim for relief under section 15 of the Shipping
Act 1916 where the complaint contained no allegations of fact which even mentioned a
second carrier or an agreement between carriers Carton Print Inc v The Austasia
Container Express Steamship Co 30 31 3536

Investigation into the approvability of agreements is discontinued upon withdrawal by
the proponent of the agreements Nothing in the order of investigation or in Commission
precedent authorizes the Administrative Law Judge to disregard the voluntary with
drawal of the very agreements that are specified to be the precise subject of investigation
and hearing and to unilaterally shift the focus ie change the subject of the
proceeding to another area that is of great interest to a designated protestant That is not
to say that the Commission lacks power to sua sponte initiate a new investigation into
any area it believes may be violative of the 1916 Act Also the aggrieved party may file
a complaint pursuant to the Act Agreements Nos 10072 and 100721 127 129130

Since the agreements which are the subject of the instant investigation are no longer
in effect and in the absence of any request to extend the life of the agreements the
issues in the proceeding are moot No useful regulatory purpose would be served by
continuing the proceeding and accordingly the proceeding is discontinued Agreements
Nos 100402 and 10153 Agreements in the United StatesGuatemala Trade 162 164

Proceeding involving the approvability of an agreement to modify a basic agreement is
dismissed upon withdrawal of the modification agreement by the proponents Agreement
No 86004214 215

Whatever else might he intended by the requirement of section 15 that agency action
occur promptly consistent with due process that statute does not authorize the

approval of otherwise unapprovable agreements or implementation of unapproved
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agreements whenever the proponents demonstrate that adjudication has not been
promptly completed Agreement No T2880 as Amended et al 753 755

The command of section 15 is absolute Violations do not require a showing of bad
faith or even of intent and the Commission lacks general equity powers to assure that
fairness is achieved in all matters over which it possesses regulatory jurisdiction The

Commission may not sanction past violations of the Shipping Act by retroactively
approving an agreement under section 15 Agreement No T2880 as Amended et al
753 755

Where the facts indicate that a particular activity contravenes section 205 of the 1936
Merchant Marine Act the Commission applying the public interest standard of
section 15 of the 1916 Shipping Act has no alternative but to disapprove such activity
Far East Conference Amended Tariff Rule Regarding the Assessment of Wharfage and
Other Accessorial Charges 772 778779

Collective bargaining agreements

Proceeding relating to assessments made by the New York Shipping Association in
funding benefits under a collective bargaining agreement between NYSA and ILO is
discontinued The Commission had directed satisfaction of remaining claims for
assessment adjustments stemming from overassessments and the necessary adjustments
had been made Agreement No T2336New York Shipping Association Cooperative
Working Arrangement 846 847

Pooling agreements

Agreement calling for inter alia a pooling of net revenues by carriers belonging to
the same rate fixing combination which would reduce the proponents economic
incentive to develop individual markets while simultaneously foreclosing competitors
from a substantial share of the US Pacific CoastArgentina trade must be considered a
per se violation of section 1 of the Sherman Antitrust Act and is prima facie subject to
disapproval under the public interest standard of Shipping Act section 15 Approval is
only possible if its anticompetitive features are sufficiently justified A sufficient
justification is a showing that the arrangement is necessary to meet a serious
transportation need to secure important public benefits or to further a valid regulatory
purpose of the Shipping Act or the agreement is otherwise found to be in the public
interest The burden of making the required showing falls on the parties to the
agreement Agreement No 10056 Pooling Sailing and Equal Access to Cargo in the
ArgentinaUSPacific Coast Trade 255 257

The Presiding Officer held that the proponents of an equal access to controlled cargo
coordination of sailings and net revenue pooling agreement between an Argentine and a
USflag carrier met their burden of justifying the agreement because he found an
important public benefit in the agreements potential for creating intergovernmental
harmony Once it was determined that the agreement was formulated in response to
the Argentine cargo routing laws the Presiding Officer assumed that the agreement
represented an improvement over an unduly discriminatory and otherwise unalterable
reality This approach was a natural result of the Commissionsdecision in the Peru
case 16 FMC 293 The Commission believes however that it is inadvisable to adhere
to the expansive rationale presented in that case Anticompetitive agreements must be
justified on their individual merits and not merely because they have been customary
responses to the problem of national flag discrimination To do otherwise would tend to
obviate Commission consideration of more direct corrective measures pursuant to section
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19 of the 1920 Merchant Marine Act Agreement No 10056 Pooling Sailing and Equal
Access to Cargo in the ArgentinaUSPacific Coast Trade 255 258

An equal access to government controlled cargo coordination of sailings and net
revenue pooling agreement between an Argentine and a USflag carrier already
concertedly fixing rates which agreement excludes competition from a significant share
of a trade is a per se violation of the Sherman Act Since the agreement was not
sufficiently justified it is disapproved Id 257258

Any remedial effects of an agreement between an Argentine and a USflag carrier
providing for equal access to controlled cargo coordination of sailings and net revenue
pooling were remote and speculative at best The record did not reveal the existence of
substantially probable unfavorable conditions requiring remedy Despite the potentially
all encompassing scope of the Argentine cargo preference laws as a practical matter
they do not seem likely to harm shippers or prevent US or thirdflag carriers from
retaining a viable portion of the traffic Possible avoidance of intergovernmental conflict
cannot alone provide a basis for compromising the United States policy of free and
open competition in its foreign trades Proponents would have to establish a clear
likelihood that a specific type of official confrontation would be avoided and particularize
the negative effects this confrontation would have on ocean shipping in the US trade
route in question Even if it were established that the Argentine carrier possessed or
was certain to obtain an unreasonably large market share by reason of the preference
laws and that section 19 action was an undesirable means of dealing with the problem
a multilateral agreement among all carriers participating in the trade would increase
competition equally well without giving the USflag carrier an unfair advantage over
thirdflag carriers Id 258259

Public interest

Maintenance by conferences of a system of payment of consolidation allowance is in
the public interest within the meaning of section 15 of the 1916 Act The consolidation
industry which is supported by the system of allowances serves a useful transportation
service and is accordingly in the public interest That service fulfills a serious
transportation need by allowing the carrier to attract cargo which otherwise might not
move Cancellation of the Consolidation Allowance Rule Published in the Freight Tariffs
of Conferences 858 867868

Rates

The Commission does not consider consolidation allowance rules of conferences as
constituting routine ratemaking The allowances represent a fee in return for the services
of consolidators However whether or not the action is ratemaking is not necessanly
controlling What is relevant is whether or not authority to adopt such rules is
encompassed within the approved provisions of the conference agreements Cancellation
of the Consolidation Allowance Rule Published in the Freight Tariffs of Conferences
858865866

Provisions which extend conference agreements to consolidation and such other

matters as may be ancillary to the transport of intermodal shipments permit the
conference to initiate and maintain a system of payment of consolidation allowances
with respect to intermodal shipments as currently found in the conferences applicable
tariffs The system of payment of consolidation allowances has continued to appear
without challenge in the tariffs for a number of years This shows that the Commission
and all other parties have considered the conferences to have had the authority
concertedly to institute and maintain the system Id 1866
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Authority of conferences to intiate and maintain consolidation allowances does not
include the authority to cancel the system without Commission approval Concerted
action to eliminate the allowance falls within at least three criteria which require
separate section 15 scrutiny Specifically cancellation represents a new course of action
provides a new means of regulating and controlling competition and is not limited to the
pure regulation of intra conference competition Further cancellation cannot be called
some sore of routine interstitial ratemaking Id 867

Selfpolicing

Self policing rules are amended to require that self policing of Commission approved
carrier agreements be done by persons not otherwise employed by or having any
financial interest in a party to such agreement and that self policing include self initiated
investigations Reporting requirements are also amended SelfPolicing Systems 609

The duty to adequately self police stems not from a finding by the Commission of a
need for policing but rather is an obligation imposed by law The obligation cannot be
fulfilled pro firma but is one which requires effective positive conduct on the part of the
conferences in return for continued recognition of the conference system Id 610

The Commission may make use of its rule making authority under section 43 of the
Shipping Act 1916 to define and articulate enforceable standards to be used to judge
the adequacy or inadequacy of self policing A rule making proceeding appears to be
superior and preferable to case by case adjudication Id 611

Selfpolicing rules require that selfpolicing be carried out by neutral persons or
bodies An exemption is provided where it can be shown that the duties of the
conference personnel entrusted with the self policing functions are minimal the
agreement is limited the parties to the agreement are small and the trade relatively free
of malpractices Id 611 612

Self policing rules provide that no member or employee of the policing authority may
be retained or employed by or financially interested in any party to the conference
agreement However if the policing authority is an independent certified public
accountant with no connection with a member line other than as an independent
contractor there is little likelihood of compromise of confidential business records or
chance that any bias will enter into the implementation of the policing authority
However even independent certified public accountants would be put into an untenable
conflict of interest situation in cases where a firm would be called on to investigate a
client In such situations the public accountant should not make the investigation and
another independent certified public accountant without such connections with the
investigated party should take its place Id 612

Selfpolicing rules are amended to more clearly state the requirements that a policing
authority must be established that the functions and authority of the policing authority
must be stated and that the method or systems used to police the obligations under the
agreement must be described Id 613

With regard to self policing procedures investigations of malpractices or other
violations of the agreement which come to the attention of the policing authority must
be undertaken Id 613

In order for a self policing system to be effective the policing authority must make
investigations sua spook Each conference must establish a program of self initiated
investigations such as surprise audits of books and examination of records billings
classifications bills of lading and other documents Agreements must provide for such
authorizations Id 613

Since there is no search or seizure by the government and no criminal action is
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contemplated there is no constitutional impediment to requiring members of a
conference to submit to surprise audits and other investigations in connection with the
self policing of conference agreements Id 614

Misratings are subject to self policing sanctions Misratings can be an effective and
disguised method of rebating and should therefore be one of the prime concerns of a
self policing program Id 614

While the Commission recognizes that it is important to use its enforcement powers in
such a manner as to promote and not to discourage self policing it also has a duty to
enforce the provisions of the Shipping Act 1916 The requirement to self police
contained in section 15 of the Act was not intended to limit the Commission in carrying
out its enforcement function The Commission will make every effort to encourage and
cooperate with self policing authorities and at the same time will remain committed to
the use of enforcement powers to whatever degree necessary to free US waterborne
commerce of Shipping Act violations Id 615

Periodic self policing reports must state how many violators are caught The report
must state the number and general description of other violations by the carrier involved
in the five years preceding the date of the finding of the violation This information
along with the specific and detailed description of the offense and the exact amount of
the penalty liquidated damages will enable the Commissionsstaff to ascertain how
effectively self policing obligations are being carried out Id 615616

COMMON CARRIERS See also Tariffs

A terminal operator is not an other person subject to the 1916 Shipping Act if the
only vessels calling at its piers are not common carriers The Shipping Act applies to
common carriers at common law At common law a carrier is a common carrier if it
holds itself out to carry goods for anyone Here vessels calling at the operators coal
piers do not hold themselves out as common carriers Rather the vessels carry coal
under contract or charter only for either the purchaser or the seller of the coal The
vessels do not advertise a sailing schedule they have not published a tariff for the
carriage of coal nor have they filed a tariff for such carriage at the Commission
Accordingly vessels calling at the coal piers are not common carriers and thus the
operator does not provide terminal services in connection with a common carrier by
water The operator is nol an other person with respect to its operations at the coal
piers and consequently the Commission does not have jurisdiction over the operations
of the coal piers McAllester Brothers Inc v Norfolk Western Ry Co 62 6566

The definition of a nonvessel operating common carrier does not include liability for
the inland movement goods and liability for such movement is Immaterial to the
Commissionsexercise of jurisdiction over the water portion of the movement Thus a
company which met the criteria for being classified as a common carrier by water and
which disclaimed liability for the inland portion of the movement of goods was in this
case a nonvessel operating common carrier Pacific Coast European Conference v
Southern Pacific Marine Transport Inc 166 167168

The Commission has determined that a person or business association may be
classified as a common carrier by water who holds himself out by the establishment and
maintenance of tariffs by advertisement and solicitation and otherwise to provide
transportation for hire by water in interstate or foreign commerce as defined in the 1916
Shipping Act assumes responsibility or has liability Imposed by law for the safe
transportation of the shipments and arranges in his own name with underlying water
carriers for the perfmmance of such transportation whether or not owning or controlling
the means by which such transportation is effected is a common carrier by water as
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defined in the Act Liability for the inland movement was not included within the

definition and is immaterial to the Commissionsexercise of jurisdiction over the water
portion of the movement Id 168

Failure of an entity purporting to operate as a nonvessel operating common carder to
assume liability for the inland movement of goods does not of itself preclude it being
found to be an NVOCC within the meaning of the Shipping Act provided it meets all
the other criteria Id 168 183

The imposition of liability on a nonvessel operating common carrier is a rule of
general applicability and does not necessarily turn on the particular facts of each case
Thus distinctions drawn on the basis of the trade or type of proceedings involved or the
position taken by the parties as to their status are all irrelevant Liability will be imposed
by law regardless of these considerations if a person in fact performs as an NVOCC Id
169

The Commission does not decide whether the provisions of the Carriage of Goods by
Sea Act are applicable to NVOCCs That is for the courts to decide If it is determined
that an NVOCC is not a carrier under COGSA liability for the loss of or injury to
goods received by it for transportation would probably be imposed by law on the
NVOCC as an insurer The important consideration is that liability in some form will
be imposed on an NVOCC as a common carrier Id 171172

While an entity purporting to operate as a nonvessel operating common carrier failed
in fact to assume liability for the water portion of the movement of goods if a person in
fact performs as an NVOCC any assumption of liability on the part of that person is
unnecessary because liability will be imposed on him by law Equally any disclaimer of
liability whether inadvertent or intentional is without meaning and standing alone has no

legal consequence in determining carrier status As to the porttoport movements
involved in the present case the entity is an NVOCC Id 183

The fact that the president of a nonvessel operating common carrier referred to

shipments as tendered to the ocean carrier did not make the NVOCC a freight
forwarder The entity was in fact an NVOCC The statement should have been
tendered to the underlying ocean carrier Rather than dispatching shipments for
others the entity was tendering shipments to the underlying ocean carrier in its capacity
as an NVOCC Id 184

CONDITIONS UNFAVORABLE TO SHIPPING IN US FOREIGN COMMERCE

The Commission enacts rules pursuant to section 19 of the 1920 Merchant Marine Act
to adjust or meet conditions unfavorable to shipping in the foreign trade of the United
States which result from discriminatory laws of Guatemala Guatemalanflag carriers
and their associates are required to pay an equalization fee on all cargo and make a
specific request for a refund of the fee for any shipment which does not enjoy a duty
free status under the industrial incentive laws of Guatemala The fee is expected to be
passed through the carrier to the shipper A favored carrier must file an equalization
fee payment guarantee with the Commission Actions to Adjust or Meet Conditions
Unfavorable to Shipping in the Foreign Commerce of the United States 330 334337

DISCRIMINATION

A violation of section 17 of the 1916 Shipping Act does not necessarily require a
finding that a shipper has been commercially injured and to the extent a prior decision
implies such a finding it is retracted Household Goods Forwarders Association of
America Inc v American Export Lines 496
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Complainant which had the burden of proof failed to establish that the practice of
carriers of charging different rates for household goods shipped by the Military Sealift
Command than for household goods shipped by nonvessel operating common carriers
and by civilian shippers constitutes unjust discrimination The existence of unjust
discrimination is a factual question which depends upon more than a bare difference in
rates on similar commodities A variety of rate discriminations is permissible in the
presence of justifying transportation conditions The record in the present case did not
show the exact carrier costs and other transportation conditions prevailing for any of the
carriers three types of household goods shipment3 Id 497498

FREE TIME AND DEMURRAGE

Proceeding to determine whether the rules and regulations governing free time and
demurrage on break bulk cargo at the Port of New York should be extended to
containerized cargoes is discontinued in view of the absence of present practices which
require remedial action or a showing that there exists a potential for future violation of
the Shipping Act sufficient to warrant corrective action at this time Free Time on
Import Containerized Cargo at the Port of New York 679 681

The Commissionspower to adopt free time and demurrage rules does not depend
upon a prior finding of a violation of section 17 of the 1916 Shipping Act The
Commissionssection 43 rule making authority permits the adoption of substantive rules
in furtherance of general Shipping Act objectives without a prior finding that a specific
Shipping Act violation has occurred While section 17 allows the Commission to
prescribe a just and reasonable regulation to correct one found unlawful that section
may also form the substantive basis for establishing a rule of general applicability under
section 43 thus section 17 can serve to redress demonstrative ills and when used
with section 43 potential ones as well Id 681 682

The provision of the rules dealing with truck detention at the Port of New York GO
35 which states that steamship companies responsible for housetohouse movements
of containers are responsible under this part for delay occasioned by a lack of
sufficient chassis applies only to penalties assessed under the detention rule and the

consigneesobligation to pay demurrage to an independent terminal operator is not
relieved where the carrier has failed to provide chassis necessary for the movement of a
housetohouse container and as a result free time is exceeded In such a situation the

consignee or his agent could file a penalty claim against the water carrier responsible for
the housetohouse movement Id 682

FREIGHT FORWARDING

The Commission will not add to its freight forwarders compensation rule Rule 51025
B language that with respect to shipments handled for a government agency the
forwarding fee shall not be less than the average freight forwarding fee recovered by the
licensee on commercial accounts in the preceding fiscal year The Commission prefers

to handle the problem of preferential forwarding fees on government shipments by an ad
hoc process of investigation and adjudication Freight Forwarder Bids on Government
Shipments at United States Ports 16 17

Commission report on the matter of freight forwarder bids on government shipments
does not generally condone variation between commercial and government forwarding
fees Only variations grounded on demonstrable economies of scale in providing the

forwarding services in question are permitted Id 17

The Presiding Officer properly found that nonvessel operating common carrier by
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water was not carrying on the business of forwarding without a license There was no
evidence in the record that freight forwarding services were performed on shipments not
handled by the carrier in its capacity as an NVOCC It is not a question of determining
whether the NVOCC performs forwarding services as a matter of fact as contended
but whether the services are rendered on shipments not carried under the NVOCCs
own bill of lading Provided the carrier only performs freight forwarding services in
connection with its own shipments it need not be licensed by the Commission Pacific
Coast European Conference v Southern Pacific Marine Transport Inc 166 169

Proceeding instituted to determine whether a shipper directly or indirectly controlled
the forwarding activities of a licensed freight forwarder was discontinued in view of the
fact that the licensee had changed the circumstances of his operation so as to avoid any
appearance or possibility of shipper control Orlando A Puig dba Houston Export
International 226 227 229

Proceeding instituted to determine whether respondents freight forwarder license
should be suspended or revoked is discontinued Because the premise for the Order To
Show Cause was respondentsapparent failure to answer the Commissionsinquiries
and because respondent showed that it was not responsible for the delay and had fully
complied with the Commissionsrequest the basis for questioning respondentsfitness
to hold its license no longer existed Lativan Inc Freight Forwarder License No 1660
313

Proceeding instituted to require freight forwarder to show why its license should not
be revoked because of the existence of a shipper relationship was discontinued on
severance of the relationship by transfer of the license The transfer was approved under
delegated authority J T Steeb Co Inc 429

Petition for declaratory order that the rates accepted by the General Services
Administration for freight forwarding services in 11 ports for its fiscal year commencing
July 1 1977 are lawful under the freight forwarder rules of the Commission is denied
An appropriate investigation into the probable violations revealed by the petition will be
instituted Freight Forwarder Bids on Government Shipments at United States Ports
Possible Violations of the Shipping Act 1916 and General Order 4 488 489

Rules with respect to the licensing of independent ocean freight forwarders are
amended to increase the amount of the surety bond required for licensed forwarders
engaged in the business of forwarding in US export trade from I0000 to 30000 to
provide for the return of an application for a license to the applicant for failure to submit
a bond in the required amount to establish a time period within which existing licensees
will be required to file the increased bond and to eliminate those provisions pertaining
to grandfather rights of forwarders and temporary bonding Licensing of Independent
Ocean Freight Forwarders 892 893 895896

OIL POLLUTION ALASKA PIPELINE

The purpose of the Commission regulation with respect to financial responsibility for
oil pollution Alaska pipeline is to assure that adequate funds will be available within
reach of the courts of the United States to pay all persons suffering injury as a result of
oil pollution occasioned by the transportation of North Slope oil to other ports of the
United States The term persons is intended to refer to any individual or entity
permitted to make a claim under the provisions of the Trans Alaska Pipeline Authoriza
tion Act Financial Responsibility for Oil Pollution Alaska Pipeline 80 83

When the broad purposes of the Trans Alaska Pipeline Authorization Act are
considered to wit to push ahead with the construction and operation of the pipeline
without permitting further environmental challenge and to provide compensation for
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injuries sustained as a result of the production and transportation of Alaskan oil and in
view of the position taken by the Department of the Interior in its final rules regarding
this subject the Commission concludes that the sounder interpretation of the Act is that
its financial responsibility provisions apply to all vessels engaged in any segment of the
transportation of the pipeline oil between the terminal facilities of the pipeline and the
port under the jurisdiction of the United States where that oil is first brought ashore
Accordingly the Commission intends its financial responsibility regulations to apply to
any vessel which has on board oil which has been transported through the pipeline at
any time between the time the oil is originally loaded at the terminal facilities of the
pipeline and the time it is first brought ashore at a port under the jurisdiction of the
United States Id 8586

With respect to financial responsibility for oil pollution Alaska pipeline so long as
the person operates the vessel carrying Alaska pipeline oil or is responsible for its
operation the person is an operator within the definition of the term whether or not the
person is the titled owner of the vessel a demise charterer of the vessel any other
owner pro hoe vice of the vessel or any other class of person Id 86

By its regulations on financial responsibility for oil pollution Alaska pipeline the
Commission intends to prohibit any vessel to receive oil that has been transported
through the pipeline prior to the time oil is first brought ashore at a US port unless
the vessel has on board the original copy of the certificate required by the rules and can
produce that certificate to enforcement officials on demand This rule applies to the
original loading of the oil in Alaska the subsequent loading of that oil at any other
place the transportation of that oil the transfer of that oil from one vessel to another
and merely having the oil on hoard a vessel whether or not the vessel is transporting the
oil or merely storing it Id 186871

Applications for certificates of financial responsibility for oil pollution Alaska
pipeline must he filed at least 45 days prior to the date on which the vessel to be
certificated will need the certificate Fees may be paid at any time but certificates will
not he issued until the fees have been paid If anyone other than an individual a partner
in a partnership and an officer of a corporation signs the application the application
must he accompanied by documentation of the authority of the signer to sign the
application which documentation must itself be signed by a person authorized to confer
the authority Only persons who actually conduct or are responsible for the operation of
a vessel may apply for a certificate Owners may apply but only if the owner operates
the vessel Id 87

Requests for renewal certificates of financial responsibility for oil pollution Alaska
pipeline must be filed no later than 45 days before the expiration of the existing
certificate but not before 60 days prior to the expiration date A request shall not be
considered to base been filed unless it is complete Id 8788

All applicants for certificates of financial responsibility for oil pollution Alaska
pipeline must keep the Commission informed of any changes in facts having a bearing
on their financial responsibility An applicant should not wait the five days technically
permitted by rule hoping that a certificate will be issued in the interim for if such a
certificate is issued it might well Inc revoked immediately thereafter Id 188

The Commissions rules on financial responsibility for oil pollution Alaska pipeline
provide that financial responsibility established under the rules shall he separate from
and in addition to the financial responsibility if any required of a vessel operator by
the Federal Water Pollution Control Act and the Commissionsrules implementing that
Act Since reasonable arguments can be made that liability would attach to a vessel
operator under both the FWPCA and the Trans Alaska Pipeline Authorization Act for

damages arising out of the same incident the Commission must require that financial
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responsibility for both potential liabilities be evidenced before certificates of financial
responsibility are issued The Commission does not express any view as to whether the
liability of an operator in any one incident shall be greater than14000000 Id 8892

With respect to an applicant for a certificate of financial responsibility for oil pollution
Alaska pipeline who wishes to selfinsure the Commission adopts a modified working
capital test The applicantcertificant must show that it has working capital and net
worth in the amount of19000000 in order to obtain a certificate for only one vessel

The selfinsured operator of more than one vessel is requried to have only5000000 in
additional assets for the second vessel4000000 for the third3000000 for the
fourth2000000 for the fifth and1000000 for the sixth No additional assets will be
required for the seventh and subsequent vessels Id 9294

The assets of an applicant for a certificate of financial responsibility for oil pollution
Alaska pipeline who wishes to be a selfinsurer which may be included in computing
the required working capital and net worth must be located in the United States Thus
working capital is calculated by determining the amount of current assets of the
applicant which are located in the United States and deducting from those current
assets all of the current liabilities of the applicant wherever they are owed Net worth is
calculated in a similar manner The amount required of a self insurer under the Alaska
oil pollution rules is in addition to the amount required of the applicant under the rules
relating to water pollution if the applicant holds a certificate under the latter rules as a
self insurer Id 9495

Holders of certificates of financial responsibility for oil pollution Alaska pipeline
who are self insured must notify the Commission within five days of the date they
knew or had reason to believe that the amounts of working capital or net worth had
fallen below the required amounts Similarly the annual financial reports the sixmonth
financial reports and the quarterly affidavits must be filed at the stated times
Certificates of a self insurer who fails to timely file reports will be revoked on short
notice merely because the reports were not timely filed whether or not the reports are
actually filed later and evidence a satisfactory financial condition Id 9596

Because there may exist methods of establishing a vessel operators financial
responsibility for oil pollution Alaska pipeline other than those specifically set forth in
the oil pollution rules a catchall method is added to the rules This method is intended
to apply to a new method eg a letter of credit or a rider or endorsement to an
insurance policy or some other form of financial responsibility Under the catchall
method an applicant must show that the new method is in the public interest by
reference to identifiable and provable factors Id 96

If a guaranty is filed as evidence of financial responsibility for oil pollution Alaska
pipeline the guarantor must establish that it has the resources to make good on its
guaranty The guarantor must meet the same requirements as to working capital and net
worth and the same reporting requirements as a self insurer A guarantor may also be a
self insurer in its own right and if so the guarantor must demonstrate and maintain
working capital and net worth equal to the total of its obligations as a guarantor and as
a self insurer Id 97

The oil pollution Alaska pipeline rules provide that any insurance form guaranty or
bond provided as evidence of financial responsibility under the rules shall expressly
permit direct action by the claimant against the underwriter and that in any such action
the underwriter will be entitled to invoke only those rights and defenses permitted by
the Trans Alaska Pipeline Authorization Act The Act does not expressly grant a right
or direct action against the underwriter by any claimant As to defenses to direct action
the underwriter may assert the defenses it would have under the Federal Water Pollution
Control Act but only to the extent that those defenses are consistent with the purposes
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of the TAPAA Clearly the defenses of Act of God and causation in a third party
without regard to the negligence of that third party and any causation in any third party
other than the United States or other governmental entity are not consistent with the
purposes of the TAPAA Id 97101

The oil pollution Alaska pipeline rules require that the original copy of the certificate
of financial responsibility be carried on board the vessel that the certificate will expire
at a date certain and that the certificate will be void if there are any erasures on or
alterations of the certificate or if the certificant is not the operator of the vessel named
on the certificate Id 102

The oil pollution Alaska pipeline rules set forth five reasons for denying an
application for a certificate of financial responsibility or revoking a certificate
Certificates may be denied or revoked for willful false statements to the Commission
for failure to comply with Commission inquiries regulations or orders for failure to
timely file financial reports self insurers for cancellation of any undertaking eg a
surety bond and for failure to maintain financial responsibility Id 103104

Before denying an application for a certificate of financial responsibility Alaska
pipeline or revoking a certificate the applicant or certificant will be afforded an
opportunity to show that the basis for the intended denial or revocation is not true The
period of time will vary according to the urgency of the action Id 105

Under the Administrative Procedure Act an agency which issues opinions in narrative
and expository form may do so without making separate findings of fact and conclusions
of law provided that the agencys findings and conclusions on material issues of fact
law or discretion are indicated with such specificity as to advise the parties and any
reviewing court of their record and legal basis Further an agency need treat only
matenal questions of fact law or discretion and is not required to make findings and
conclusions and give reasons therefor on collateral issues or issues not relevant to its

decision Department of Defense and Military Sealift Command v Matson Navigation
Co 24 2526

Commission order upholding an order of the Presiding Officer dismissing a complaint
by the Military Sealift Command relating to Matsons failure and refusal to file military
class rates met the requirements of the Administrative Procedure Act and the
CommissionsRules of Practice and Procedure The Presiding Officer concluded that
MSC had failed to meet its burden of proving that Matsons failure and refusal is an
unjust and unreasonable practice within the meaning of section 18a of the 1916 Act and
section 4 of the 1933 Act The Commission agreed and in addition considered the
Presiding Officers specific endorsement and adoption of the reasoning of Matson
Hearing Counsel et al as well as a statement of his own reasoning and conclusions as
sufficient to comply with the APA and the FMC Rules The Presiding Officers order
adequately and sufficiently apprised the parties and any potential reviewing court of
the basis for the determinations reached therein However whatever the merits of the

Presiding Officers order the FMCs order in effect addresses and disposes of the
relevant issues raised de novo and to that extent cures any procedural or substantive
failings argued to exist in the Presiding Officersorder Id 26
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Complaints dismissal

Joint motion to dismiss proceeding is granted in view of the fact that the practices of
the carrier complained of have ceased Any further consideration of the record with the
view toward further proceedings on alleged past violations of law is singularly within the
province of the Commission and no recommendation from the Administrative Law
Judge seems either desirable or appropriate International Paper Co v Lykes Bros
Steamship Co Inc 117 119

Complaint is dismissed upon a clear indication that complainant does not intend to
pursue its complaint Interconex Inc v SeaLand Service Inc 770

Declaratory orders

Petition for declaratory order to determine the applicability of a conference tariff to
the movement of shipment from Ensenada Mexico to Wilmington Calif is denied and
the proceeding is discontinued The fact is that the shipment actually moved from
Puntarenas Costa Rica to Wilmington As a result and inasmuch as all parties have
suggested in their pleadings that the conference tariff might well be applicable to the
entire carriage the Commission declines to issue a declaratory order within the
framework of the instant proceeding Thomas P Gonzales Corp v WestfalLarsen
Co AS 131 132

Designation ofparties

Rules of Practice and Procedure are amended to terminate the practice of naming
persons protesting individual changes in tariffs complainants and to cease making
them automatic parties to formal proceedings to investigate rate changes in general
revenue cases Designation of Parties 202

Practice of naming persons protesting individual changes in tariffs complainants
and making them automatic parties to formal general revenue proceedings frequently
causes such proceedings to suffer undue delay because such protesting parties are
usually interested in issues pertaining to the reasonableness of an individual rate or rates

rather than the central issue whether the gross revenue which the carrier is seeking to
derive from its proposed rate changes is just and reasonable Under present practice
protestants are in effect granted intervention without having to make a showing of
substantial interest in the issues or representing that they will not unduly broaden the
issues With elimination of the practice protestants may still be permitted to intervene
under the standards prescribed by Rule 72 Id 203

The decision to investigate rate changes in general revenue cases is made by the
Commission on the basis of information submitted by the carriers protesting persons
and other information available to the Commission and not because protesting persons
may or may not intend to take an active role in the proceeding If protesting persons
decide not to participate actively this does not mean that the carrier suffers some kind
of prejudice By law a carrier has the burden of proving the justness and reasonableness
of its proposed rate changes Should the carrier need to examine the position of an
absent protestant the carrier can use the Commissionsdeposition and subpena
processes Id 204

Contention that elimination of the practice of naming persons protesting individual
changes in tariffs complainants and making them automatic parties to formal general
revenue proceedings would eliminate consideration of evidence pertaining to individual
commodity rates and movements is unfounded In any general revenue case the carrier
attempts to predict volume of movement and the revenue to be expected following rate

20 FMC
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changes Any such prediction or evaluation may obviously be affected by changes in
volume of movement of particular commodities and if the commodities are majormoving
items which are affected by elastic demand factors the carriers predictions may be
subject to significant revisions The rule changes do not preclude consideration of these
factors However the question of the reasonableness of a particular rate is still an
essentially different issue which should be litigated in consideration of transportation
factors such as cost of service and value of service Id 206

Discovery

Section 27 of the 1916 Act provides that in all proceedings under section 22 of the
Act discovery proceedings shall be available under rules and regulations of the
Commission The Senate Report accompanying the Act whereby section 27 was
amended to permit discovery stated that discovery procedures would be applicable only
in adjudicatory proceedings arising under section 22 Agreement No 99733 and
Agreement No 9863 133 135

The Administrative Procedure Act defines adjudication as the agency process for
the formulation of an order Order is defined as the whole or part of a final
disposition whether affirmative negative injunctive or declaratory in form of an
agency in a matter other than rule making Section 15 of the Shipping Act 1916
provides that the Commission shall approve modify or disapprove agreement by order
Hence the instant proceeding involving the lawfulness of agreements is an adjudicatory
proceeding Under the actual wording of section 27 and its legislative history discovery
is available under Commission rules and regulations in adjudicatory proceedings
conducted as here pursuant to section 22 of the Act Id 135136

Section 22 of the 196 Act authorizes the Commission to conduct investigations into
any violation of the Act The phrase any violation of includes inquiries concerning

the approval or disapproval of agreements pursuant to section 15 as well as violations
of the proscriptive provisions of the Act Thus it follows that discovery is available in
proceedings instituted to determine the approvability pursuant to section 15 of
Agreements Id 136

The Commission did not waive the applicability of its discovery rules because the
order of investigation and hearing provided that the proceeding shall be limited to the
submission of affidavits of fact and memoranda of law replies thereto and oral
argument if requested andor deemed necessary by the Commission The limitation was
on the method whereby evidence and argument will be presented but not on the method
whereby that evidence will be acquired by the parties to the proceeding Use of
discovery is not inconsistent with the expeditious resolution of the proceeding because
the discovery rules provide that the parties may be ordered to commence the hearing
prior to the completion of discovery Id 136137

Where a proceeding was limited to the submission of affidavits and memoranda and
it was determined that discovery was available in the proceeding the order of
investigation was modified to provide for referral of the proceeding to an Administrative
Law Judge to oversee the discovery phase of the proceeding The Commission is not
constituted to handle with the degree of expedition desired the interlocutory matters
relating to discovery On a date when the protestants to the agreements involved are
required to file their affidavits the jurisdiction of the judge shall terminate and all
subsequent documents shall be filed with the Commission Id 138139

Rule permitting automatic appeals or review by the Commission in the case of
subpenas and discovery directed against Commission staff personnel does not depart
from the principle of equality embodied m section 27 of the Shipping Act 1916 Unless
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the Commission itself has some control over the matter of prehearing discovery and
disclosure directed against its own staff and documents in its possession the Commis
sion cannot adequately protect functions which may involve delicate and sensitive
considerations of policy as to which presiding officers may be unaware The Commission
does not intend to deprive parties of vital information necessary for proper cross
examination nor conduct its investigations and present evidence in reliance on secret
privileged information Rules of Practice and Procedure 604 606607

Ex parte communications

Complainant who was not represented by counsel violated the Commissionsrules
against ex parte communications where in response to a motion to dismiss it sent a letter
from its president to the ALJ without sending a copy to the carrier Although authorized
to dismiss a complaint for breach of the rule against ex parte communications the ALJ
did not dismiss this complaint in consideration of the fact that the complainant was
without counsel The complainantsletter and attached documents were made part of
the record and a copy was furnished to the carrier Carton Print Inc v The Austasia
Container Express Steamship Co 30 3233

Informal docketprocedure

Claims against a common carrier for loss or damages in transit are specifically
excluded from adjustment under the informal docket procedure of Rule 19 of the
CommissionsRules of Practice and Procedure Freeport Kaolin Company v Combi
Line 249 250

Initial decisions adoption of

The fact that an initial decision is adopted upon the Commissionshaving determined
not to review the same does not deprive the decision of precedential value Upon
adoption the initial decision becomes the decision of the Commission regardless of the
procedure used to effect that adoption Pacific Coast European Conference v Southern
Pacific Marine Transport Inc 166 169

Record adequacy of

If the Administrative Law Judge who presided at the reception of the evidence is of
the opinion that the record is inadequate to permit him on remand to make necessary
directed findings it remains his responsibility to take whatever action is necessary
including reopening of the record to assure development of a record sufficient to
resolve the issues remanded Accordingly where the presiding officer in a remanded
proceeding issued a supplemental decision stating that the record developed before
him was inadequate to resolve the issues raised by the Commissionsorder of remand
and suggesting that the proceeding be reopened the supplemental decision would be
vacated and the cause again remanded with instructions to reopen for such further
hearings as would be necessary to permit resolution of the stated issues The presiding
officer should have reopened the proceeding sua aponte Baton Rouge Marine Contrac
tors Inc v Cargill Inc 570 571
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Rule making proceedings

Rules are amended to provide for a single round of comments in rule making
proceedings unless particular circumstances warrant the filing of replies to comments
and to provide for the participation of the Bureau of Hearing Counsel The oneround
procedure would not be followed in proceedings involving factual disputes or complex
issues Moreover the determinations as to what type of proceeding will be employed
will not necessarily be made in the initial proposal Further submissions may be called
for after seeing the initial comments The Commission will not make substantive changes
to a proposal and finalize without further opportunity for comment Rules of Practice
and Procedure 626 627628

Subpenas

Rule 135 dealing with subpenas of Commission staff personnel and subpenas for
production of documents in the possession of the Commission is amended to provide for
service of subpenas on the CommissionsSecretary to conform the procedural schedule
regarding prehearing depositions with that which applies to motions to quash subpenas
served in connection with depositions to authorize the General Counsel to designate an
attorney to represent staff personnel under subpena to permit rulings of the presiding
officer to be appealed or absent appeal to be reviewed by the Commission and to
provide for replies to appeals The filing of such appeals will automatically stay the
presiding officers rulings until the Commission acts on the matter Rules of Practice and
Procedure 604 605

Rule requiring that subpenas of Commission staff personnel be served on the
CommissionsSecretary will not deprive the staff member of his own view on the
propriety of complying with a subpena or discovery order Likewise the delegation by
the General Counsel of an attorney to represent the staff member is not intended to have
this effect Id 606

An attorney designated by the General Counsel to represent a staff member under
subpena will be free to represent him before the presiding officer and the Commission
without supervision by the General Counsel or by anyone else whose interests may
conflict with that of the staff member The General Counsel would become involved
only in the matter of advising the Commission when appeals are filed or the Commission
decides to rev on its own motion The Commission expects the General Counsel
whenever possible to select an attorney from without his office Id 606

Rule permitting automatic appeals or review by the Commission in the case of
subpenas and discovery directed against Commission staff personnel does not depart
from the principle of equality embodied in section 27 of the Shipping Act 1916 Unless
the Commission itself has some control over the matter of prehearing discovery and
disclosure directed against its own staff and documents in its possession the Commis
sion cannot adequately protect functions which may involve delicate and sensitive
considerations of policy as to which presiding officers may be unaware The Commission
does not intend to deprive parties of vital information necessary for proper cross
examination nor conduct its investigations and present evidence in reliance on secret
pnvileged information Id 606607

PRACTICES OF CARRIERS

Proceeding to detennne whether nonvessel operating common carriers in the Port of
Miami area were engaging in practices violative of the Shipping Act 1916 and the
Intercoastal Shipping Act 1933 is discontinued in view of settlement agreements As an
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express condition of settlement the respondent consented to the entry of an order
directing them to cease and desist from certain practices and to the entry of an order
requiring the submission of compliance reports The orders related inter alia to
accepting shippers measurements for cargo without having ascertained that they are in
fact correct the practice of rounding fractional cubic measurements prior to computation
of cubic measurements of cargoes tendered for shipment assessment of collection of
pickup and delivery charges or any other rates or charges required to be filed with the
Commission prior to the effective dates of such rates and charges and applying rates
and charges which have been superseded by subsequent filings and rates and charges
US Miami Caribbean Puerto Rico Trades 188 189

PREFERENCE OR PREJUDICE

Carriers rate increases on automobiles and related commodities did not subject any
particular person locality or description of traffic to any undue or unreasonable
prejudice or advantage in violation of section 16 First of the 1916 Shipping Act Matson
Navigation CoChanges in Rates in the US Pacific Coast Hawaii Trade 822 827
828

RATES

In genera

Proposed rule requiring common carriers by water conferences of such carriers and
member carriers of such conferences operating in US foreign commerce to submit
revenue and cost data to the Commission in connection with general rate increases and
certain surcharges filed with the Commission by such carriers or conferences is
withdrawn Submission of Revenue and Cost Data Concerning General Rate Increases
and Certain Surcharges Filed by Common Carriers Conferences and Member Caniers
of Rate Agreements 1

Initial tariff of Arctic Lighterage Company in the Western Alaska Trade is not
unreasonable under section 18a of the Shipping Act 1916 and section 4 of the
Intercoastal Shipping Act 1933 The tariff withstands the test of operating ratio which is
1222656 Artic sustained a loss for the 1976 operating season so that there can be no
rate of return on equity or rate of return on rate base Arctic Lighterage Co Proposed
Initial Tariff in the Western Alaska Trade 112 1 116

Proceeding to determine the lawfulness of a rate increase by a carrier in a domestic
offshore trade is discontinued since the carrier had terminated its all water service in the
trade and cancelled its tariff SeaLand Service Inc General Increase in Rates in the

US West CoastPuerto Rico Trade 504
While a carrier will be permitted to calculate its rate base taking into account

accumulated depreciation as of the beginning of the year in accordance with General

Order I I there are facts and arguments in the record supporting the conclusion that
midyear or average rate base may be a more appropriate basis for measuring rate of
return The use of a rate base stated at cost less accumulated depreciation as of the
beginning of the year gives no effect to the fact that the rate base is being reduced
during the year by depreciation expense Thus such a rate base may not be properly
matched for rate of return purposes to the income which is being earned over the
entire period A rule making proceeding has been instituted to focus on this question
Matson Navigation CoChanges in Rates in the US Pacific CoastHawaii Trade 822
824
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The Commission is deciding in the instant case whether an appropriate portion of
accumulated deferred income tases should be deducted from rate base and not whether

it is more appropriate to use normalization or flowthrough of depreciation and tax
expenses for purposes of the income side of the rate of return equation The issue of
normalization vs flowthrough will be considered in a rule making proceeding Id
825

Some portion of deferred taxes found on a carriers balance sheet should be deducted
from the rate base In this case in determining whether the rates subject to investigation
are reasonable the carriers rate base will be reduced by a pro rata share of the deferred
tax reserves reflected on its balance sheet The adjustment to rate base should be made
by multiplying the amount of deferred income taxes on the balance sheet by a ratio
which has the rate base prior to adjustment for deferred income taxes as the numerator
and the carriers total capital as the denominator The deferred tax reserve to be used in
this formula is the reserve which has been accumulated only as the result of the use of
accelerated depreciation for tax purposes Id 825826

The test to be applied to determine whether rates resulting from general rate increases
are reasonable is whether the rates produce revenues for the carrier which are sufficient
to cover all legitimate expenses plus a fair return on the assets properly used in the
trade In determining whether the return on assets is fair the Commission must consider
whether it is sufficient to cover the cost of the debt capital properly allocated to those
assets and to compensate the equity holder for its investment in these assets at a level
which is comparable to the return achieved by equity holders in companies with similar
risk characteristics Id 826827

Carriers increases in rates of buses fire trucks and trailers cannot be found to

produce an unreasonable profit Lack of shipper opposition to rate increases is one
indication of reasonableness particularly where shippers of that commodity as here
would normally he sophisticated industrial shippers Therefore the increases are found
to be just and reasonable pursuant to section 18a of the 1916 Act and sections 3 and 4
of the Intercoastal Shipping Act Id 18281

Intermodal transportation

A carriers intermodal joint through railwater transportation service between mainland
states and Puerto Rico is not within the exclusive jurisdiction of the ICC The rate
divisions received by the participating rail carriers are subject to rate regulation by
the ICC and the water carriers rate divisions are subject to full FMC regulation Trailer
Marine Transport CorpJoint Single Factor Rates Puerto Rican Trade 524 530

Under section 302 of the Interstate Commerce Act adopted in 1940 when raiVwater
transportation moves between states It is exclusively an ICC matter When it moves
from the mainland United States and a place other than a state as defined by section 302
State means a State of the United States or the District of Columbia the ICC has
exclusive jurisdiction only before the cargo is transshipped to the ocean vessel
Todays intermodal transportation requires some secondary inquiry by both the ICC and
FMC into the effects of a through rate For instance the ICC has exclusive
jurisdiction over the rail division of a joint service to Puerto Rico but the ocean
carrier must identify the rail division in its FMC tariff and the FMC may consider the
rail divisions impact on the total movement in analyzing the lawfulness of the ocean
division Id 531

A coherent national transportation policy does not require exclusive ICC jurisdiction
over the filing and level of domestic offshore water carrier rates whenever the water

carrier participates in a joint through arrangement with a railroad The dual authority
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approach adopted by the ICC is reconcilable with both the ICA and the Shipping Act In
domestic offshore commerce as in foreign commerce it suffices that the ICC regulate
the rail division as a proportional rate Id 535

Military rates

Certain provisions of Rule 54956pertaining to the use of a Uniform Capacity
Utilization Factor in determining cargo unit costs in connection with carrier bids for the
carriage of military cargo are revoked UCUF has rarely affected bidding and the
burden of UCUF reporting is extreme in comparison to its utility Military Rates 3 4

The burden of proof in a proceeding commenced by the filing of a formal complaint is
on the complainants as proponents of the order requested of the Commission Here the
Military Sealift Command challenged Matsons decision not to reestablish special class
rates for government cargoes subsequent to the repeal of section 6 of the 1933 Act
contending that Matsons failure to continue a long standing practice of a separate
simplified rate system for MSC cargo is a violation of section 18a of the 1916 Act
MSCs only justification for finding Matsons current practices unlawful was the
problems encountered by MSC in complying with MILSTAMP in rating military cargoes
under the commercial rate structure which allegedly results in MSC paying a higher rate
than is appropriate because it cannot furnish an adequate description of the cargo to
permit selection at the lowest proper commodity rate in Matsonstariff This justification
was found to be insufficient to support a determination that Matson was in violation of
section I8a Arguments by MSC that the record contains evidence of cost savings are
without merit Department of Defense and Military Sealift Command v Matson
Navigation Co 24 28

Unless and until it is clearly established that the ocean rates available to the Military
Sealift Command do not reflect bona fide differences in carrier costs value of service
competition or other recognized transportation factors the most appropriate course is to
permit MSCscompetitive procurement methods to continue Whatever adjustment may
eventually be required in these methods by reason of repeal of section 6 of the
Intercoastal Shipment Act can probably be best accomplished by amending the
Commissionsregulations governing the level of military rates Household Goods
Forwarders Association of America Inc v American Export Lines Inc 496 499

REFUND AND WAIVER APPLICATIONS See Reparation
REPARATION

In general

The complainant shipper did not have standing to recover reparation of alleged
overcharges where the consignee not the shipper paid the freight and the shipper had
never received a valid assignment of the claim from the consignee Carton Print Inc v
Austasia Container Express Steamship Co 30 31 3435 42

Even if the shippers poorly drafted complaint could be interpreted as alleging that the
carrier assessed unjust and unreasonable rates and thus as invoking section 1865
of the Shipping Act 1916 no award of reparation would be granted under section
18b5 since that law does not apply retroactively and cannot properly be applied
where as was the case herein there is no rate on fde with the Commission Id 36

A shippers complaint did not state a claim for relief under section 1861 of the
Shipping Act 1916 notwithstanding that the Commission had previously determined in
another matter that the carrier had not filed a tariff with the Commission since the
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carriers failure to file a tariff could not be shown to have been the proximate cause of
any injury to the shipper The supporting information furnished by the shipper gave
absolutely no indication that the consignees injury it was the consignee not the
shipper which paid the freight charges which allegedly resulted from the overcharges
was caused even remotely by the carriers failure to file a tariff Id 31 3638 42

Where a carriers tariff rules provided that the carrier may load other freight in the
free space available in a container and that rates would be assessed based on 100
percent of the cubic capacity of the container if the shipper failed to furnish the cubic
measurements of cargo rated on a cubic foot basis complainant delivered containers
sealed thereby effectively preventing the carrier from using whatever space might
otherwise have been available and complainant failed to apprise the carrier of the actual
measurements of the cargo as required by the tariff complainant was not entitled to
reparation on the basis that it had been overcharged because of the application of the
carriers tariff rules Recovery will be allowed under proper circumstances where due to
inaccuracies in the shipping documents the carrier is led into assessing higher charges
than provided in its tariff for what actually moved In this case what actually moved
and what complainant was properly assessed for were entire containers Cone Mills
Corp v Trailer Marine Transport Corp 141 142 144 146 147 150

There is no basis for complainantsassumption that the reparation issues in the
proceeding would be considered in a separate proceeding Commission Rule 251
contemplates a two tier procedure within the same proceeding with the reparation
phase following a determination that a right to reparation exists ie upon a showing
that a violation of the Shipping Act 1916 has occurred In the present case complainant
alleged violations by respondent but failed to introduce evidence in support of the
alleged violations In the light of their failure due process does not require that the
proceeding be remanded for further hearing without some additional assurance by
complainant that it is interested in actively litigating the alleged violations Pacific Coast
European Conference v Southern Pacific Manne Transport Inc 166 170171

A shipper was entitled to reparation for overcharges resulting from misdescription of
chemicals carried by respondent and assessed at the highest rate potentially applicable
according to the description provided on the bill of lading A shippersmisdescription of
cargo can still afford a basis for later reparation relief the controlling test is what the
complainant shipper actually shipped and is not limited to how the cargo was described
on the bill of lading BristolMyers Co v Prudential Lines Inc 191 193

The degree of transportation experience or knowledge of a shipper organization based
upon its size and frequency of booking cargo does not appear to constitute a valid
mitigating factor sufficient to justify denial of the shippers claim of reparation for
overcharges resulting from misdescription of cargo on the bill of lading Id 193

Since a shipper is charged with knowledge of a tariff it should submit cargo
specifications in a manner which insures the most favorable rate application statutorily
permissible Failure to do so however cannot insulate the carrier against claims for a
subsequent rate adjustment if the carrier chooses to accept a questionable cargo
description at face value or arbitrarily freight a mixed shipment at the highest rate for
any item included in the shipment for lack of a breakdown of the contents A more
appropnate course of action for the carrier to follow would be to resolve questionable or
insufficient cargo descriptions at the time of billing by reviewing other available
supporting documentation or by contacting the shipper Id 194

Where a carrier filed a temporary tariff rate covering carpet yarn in December 1974
which rate consisted of a pricemetric ton component and a bunker surcharge the
carriers conference issued a permanent tariff filing in February 1975 bearing an
effective date of October 1974 in which it was intended that the priceton component
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and the bunker surcharge be incorporated into a single rate but in which the last two
digits of the intended combined rate were accidentally transposed resulting in the
issuance of a rate nine dollars lower than that actually intended andwhere the
inadvertent error was not discovered immediately upon receipt of the tariff resulting in
publication of the erroneous rate in February 1975 two shipments of carpet yarn which
moved in January 1975 were properly freighted at the dual component temporary rate
effective in December and were not subject to the erroneously stated permanent rate
despite its earlier purported effective date Where a permanent tariff filing differs from
the temporary filing which it replaces due to error in the permanent filing the
erroneously printed rate does not become the lawful rate which must be applied until the
date of receipt of the permanent tariff page Mere failure to detect and reject an
erroneous tariff filing cannot negate the statutory requirement that those rates specified
in the carriers tariff on file with the Commission and duly published and in effect at the
time of shipment be applied any other course would permit retroactive rate application
which is expressly prohibited by section 18b of the Shipping Act 1916 Allied
Chemicals SA v Farrell Lines Inc 208 212213

Where a permanent tariff filing differs from the temporary filing that it replaces due to
error in the permanent filling the erroneously printed rate whether higher or lower than
the intended rate becomes the lawful rate which must be applied on and after the date
of receipt of the permanent tariff page The rate may not be the legal rate however and
if the quotation violates any part of the statute relief may be sought by the shipper Id
213

The Commissionsdismissal of a complaint did not affect the award of reparation by
the Presiding Officer The Order of Adoption of the initial decision clearly stated that it
was adopted in its entirety That of necessity included the award of reparation which
rested on a finding that freight charges on one of the shipments reflected a rate increase
not in effect at the time of shipment a ground for relief not stated in the complaint To
the extent the complaint claimed reparation on the ground of misdescription and
misclassification of the cargo the holding called for its dismissal Chevron Chemical Co
v MitsuiOSK Lines Ltd 216 218

A carrier was correct in denying a shippers overcharge claims based on misidentifi
cation of goods and consequent misapplication of rates where the shippers claims were
not filed within the time limits specified in the applicable tariff and where the
misapplications if any were the result of the use by the shipper of a generic commodity
description not conforming with the tariff description of the commodities allegedly
shipped Pan American Health Organization v Atlantic Lines Inc 220 222

Reparation was denied and additional transportation charges were due to respondent
where the evidences adduced clearly showed that the only applicable rate produced
charges in excess of those paid by the shipper Freeport Kaolin Co v Combi Line 249
251

Reparation may be awarded only to a complainant who has shown that it was
injured by a violation of the Shipping Act 1916 Accordingly the Commission did not
approve an initial decision which awarded reparation to the party which paid the
freight charges and left unclear who was to be the actual recipient The application for
reparation stated that the complainant an independent ocean freight forwarder not
the shipper had paid the charges but it did not state in what capacity Since the freight
forwarder was not a party to the contract of affreightment it would not have standing to
seek reparation under that contract in the absence of an assignment of the claim from
the shipper In the event the forwarder had advanced freight monies as agent of the
shipper and was not fully reimbursed for the freight paid such an assignment might be
implied However the record was void of the information needed to reach such a
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conclusion The proceedings were therefore remanded so that the presiding officer might
make additional findings of fact Williams Clarke Co Inc v SeaLand Service Inc
300 301

A shipper of red label adhesives was entitled to reparation in the amount of the
difference between the freight charges assessed by the carrier and the contract rate for
red fable adhesives However where a claimant is seeking the benefit of a contract rate
evidence should be adduced showing that the shipper was indeed eligible for the lower
rate the shipper had submitted no such evidence in the instant proceeding Accordingly
the award of reparation was made conditional upon submission by the claimant of a
copy of the contract evidencing its dual rate shipper status National Starch Chemical
Corp v HapagLloyd United States Navigation Inc Agent 321 322

The legality of the actions of a common carrier by water can only be judged against
the rates and charges which are specified in its tariffs on file with the Commission and
duly published and in effect at the time A shipper and a carrier are free to negotiate
whatever terms they may but until the understandings so negotiated are fixed in the
manner specified in the Shipping Act the Commission cannot become involved
Accordingly a shippers contention that a carrier charged it freight rates higher than it
had been led to expect during negotiations with the carrier during which the shipper
drew the incorrect conclusion that the carrier was not a member of the Trans Pacific
Freight Conference and would charge rates lower than those charged by Conference
members did not state a cause of action within the Commissionsjurisdiction where
the freight rate charged bythe carrier was not higher than that allowed by its applicable
tariff and where no clerical administrative or inadvertent error of the type contemplated
by section I8b3 of the Shipping Act 1916 was involved The shippers claim
appeared to be one sounding more properly in contract and resolvable by an appropriate
nicer pricer court Sidney Williams Co v Maersk Line Agency 323 325326

Reparation was awarded where the appropriate rate for the shipment was 8900 per
ton 2000 pounds rather than S13350 per ton of2000 pounds as assessed by the carrier
and where the proper basis for the receiving storage and delivery charge and the port
rationalization charge was 404 weight tons rather than 47 measurement tons as assessed
by the carrier Reparation was awarded with respect to the receiving storage and
delivery overcharge and the port rationalization overcharge notwithstanding that the
complainant had overlooked this discrepancy in its complaint CPC International Trading
Corp v SeaLand Service Inc 358 1359361

Reparation was awarded on a shippers claim that the carrier had erred in measuring
the shipment where the claim was substantiated by supporting documentation the
packing list covering the shipment and where the carrier did not dispute the facts
outlined in the complaint but defended the claim solely on the basis of a tariff rule which
prohibited a carrier from considering claims based on error in measurrnent after the
shipment has left the custody of the carrier Such a tariff provision cannot serve to void
the requirements of sections 1863and 22 of the Shipping Act 1916 as they relate to
assessing the properly applicable tariff rates and providing a twoyear time period for
filing a complaint Tokheim Corp v HapagLloyd AG United States Navigation Inc
Agents 362 363364

A carrier conferencesapplication for permission to refund a portion of the freight
charges assessed on certain shipments of raw cotton was denied The application was
supported by a letter from the cottonscarrier to the conference confirming the carriers
intention that the conference file on the carriers behalf the lowest independent rate
in the conferences new intermodal tariff covering raw cotton however a teletype
message dated about one week later rescinded the carriers grant of blanket authority to
file the lowest rates and instructed the conference to file such rates for it only with
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respect to certain enumerated items of which raw cotton was not one Since the latter
communication replaced and withdrew the intention set forth in the former the carrier
conference could not have had blanket authority to file the lowest rate and its failure to
do so with respect to the cotton shipment could not have constituted a ground for refund
under section 18b3of the Shipping Act 1916 Nan Fung Textiles Ltd v Pacific
Westbound Conference 403 404405

The legislative history of the amendment to section 18 of the Shipping Act 1916
Public Law 90298 specifies that carriers are authorized to make voluntary refunds and
to waive collection of a portion of their freight charges for good cause such as bona fide
mistake Although the statute is forgiving it is to be strictly construed so as to prevent
its use as a vehicle for improper rebating Id 406

A shippers claim for reparation for an alleged overcharge on a shipment of
refrigerated cargo was denied The shippers contention that the cargo which moved at
a rate assessed per weight ton should have moved at a rate assessed per measurement
ton which would have produced a saving to the shipper was without merit the
applicable tariff provision stated that the cargo would move at whichever of the two
rates would produce the higher revenue Moreover as to part of the shipment the
carrier had applied the lower of the two rates thus the shipper had in fact been
undercharged on the shipment and the parties would be required to adjust the
undercharge promptly to complete the record Kraft Foods v SeaLand Service Inc
407 409410

Applications for waiver or refund of freight charges pursuant to PL 90298 involving
a joint intermodal Iandbridge tariff must show that the refund or waiver will apply only
to the water portion of the through water Farr Co v Seatrain Lines 412 417418

With regard to claims involving cargo misdescription past Commission policy and
judicial precedent have unquestionably declared that a shippersmisdescription of cargo
can still afford a basis for later reparation relief and that in cases involving alleged
overcharges under section 18b3 of the Shipping Act the controlling test is what the
complainant shipper actually shipped and is not limited to how cargo was described in
the bill of lading Lord Export Co A Division of Lord Corp v United States
Navigation Inc 419 421

A carriers application for permission to waive collection of a portion of freight
charges assessed upon a shipment of labeling machines was considered to have been
withdrawn when in response to the administrative law judges request that the carrier
contact the shipper in order to obtain certain necessary documentation the carrier
stated that it would not make such a request in view of the small amount of money in
issue Salentine Co Inc v Europe Canada Lakes Line 424 426426

A tariff has the force and effect of law Accordingly where a carriers application for
permission to waive collection of freight charges is withdrawn the carrier is required to
comply with the law by collecting the portion of the freight charge as to which the
application was originally filed and will be required to file within 30 days an affidavit of
compliance with the order dismissing the waiver application and requiring such
collection Id 427

Where a carrier which intended to request a refund of a portion of freight charges
mistakenly requested a waiver and the hearing officer was advised orally and by
letter of this typographical error the application would be considered as one for refund
rather than waiver A clarification of a pleading which commences a proceeding relates
back to the time of the original filing of the pleading especially where the pleading errs
only in the type of relief requested AW Fenton Co v Europe Canada Lakes Line
453 455

A close examination of section 18b3of the Shipping Act 1916 shows that Rule
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92b of the CommissionsRule of Practice and Procedure goes beyond the law in
requiring the concurrence of the complainant on an application for permission to refund
a portion of freight charges There is no requirement in the law that complainant concur
in the application Accordingly the fact that the signature of the complainant in this
case was obtained much later than 180 days following the date of shipment was
immaterial for purposes of determining whether the application was timely filed The
application was properly filed within the 180 days from the date of shipment regardless
of the date of the complainantssignature JTH Teng Printing Ink Factory v SeaLand
Service Inc 466 486

A close examination of section 1863of the Shipping Act 1916 shows that Rule
92b of the CommissionsRules of Practice and Procedure goes beyond the law in
requiring the concurrence of the complainant on an application for permission to refund
a portion of freight charges There is no requirement in the law that complainant concur
in the application Accordingly the fact that the signature of the complainant in this
case was obtained much later than 180 days following the date of shipment was
immaterial for purposes of determining whether the application was timely filed The
application was properly filed within the 180 days from the date of shipment as required
by section 18b3regardless of the date of the complainantssignature Yah Sheng
Chong Yung Kee Co Ltd v SeaLand Service Inc 472 474

A close examination of section 1863of the Shipping Act 1916 shows that Rule
92b of the CommissionsRules of Practice and Procedure goes beyond the law in
requiring the concurrence of the complainant on an application for permission to refund
a portion of freight charges There is no requirement in the law that complainant concur
in the application Accordingly the fact that the signature of the complainant in this
case was obtained much later than 180 days following the date of shipment was
immaterial for purposes of determining whether the application was timely filed The
application was properly filed within 180 days from the date of shipment as required by
section 18b3 regardless of the date of the complainantssignature Pai Tai Industrial
Co Inc v SeaLand Service Inc 478 480

Where the carriers tariff had a specific item for the commodity shipped and that rate
was not charged the carrier violated the express provisions of section 1863of the
Shipping Act 1916 by not applying the proper rate to the shipment The complainant
was awarded reparation in the form of a portion of the freight charges where the
documentation it had submitted in support of its claim was sufficient to enable the
hearing officer to determine the proper freight charges Allied Chemical International
Corp v Atlantic Lines 520 521523

Commission Rule 92a which requires that someone normally the shipper or
consignee or other person who actually paid the freight appear on a carriersapplication
for permission to refund freight charges as the complainant and concur in the
application seems to impose a technicality which is not required by the underlying
statute but which can nonetheless cause delay in deciding the application Salentine
Co Inc v Europe Canada Lakes Line 542 546547

A carriers application for permission to refund a portion of certain freight charges
could not be considered until the carrier had submitted the names of complainants
who concurred in the application A carrier complied with this requirement where it
submitted affidavits of freight forwarders stating the forwarders concurrence and stating

that the forwarders would transmit any refunds which might be permitted to the shippers
who had actually paid the freight charges involved Id 547

A shipper of chemical products which were described as chemical noswas
entitled to reparation in the amount of the difference between the general rate and the
rate applicable to emulsifiers upon a showing that the chemicals involved were
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generally used as emulsifiers for plastics and waxes CSC International Inc v Lykes
Bros Steamship Co Inc 551 560561

A shipper of aluminum can stock in coils was entitled to reparation in the amount
of the difference between the rate charged by the carrier which applied to aluminum
cans kd packed body blanks and ends and the rate which should have been applied
which covered aluminum sheets flat or in coils Kaiser Aluminum Chemical Corp
v Atlantic Container Line 564 565

A shippers claim for reparation for overcharges assessed on a shipment of fishing
tackle was granted in part where the claim while otherwise accurate and sufficient to
warrant an award understated slightly the actual volume of misrated cargo which had
moved in the shipment Mitsubishi International Corp v YS Line Inc 575 577

Where the complainant was not a merchantsagreement signatory with the conference
and thus was not entitled to a lower contract rate reparation of alleged freight
overcharges was denied since the sole basis for the claim was the complainant had been
quoted the contract rate and had in fact been charged that rate on its first shipment The
respondent was correct in its contention that an undercharge had been assessed with
respect to the first shipment and an adjustment of the undercharge between the parties
was ordered A Rami Greenberg v Venezuelan Line 619 6201621

The complainant was entitled to reparation of a portion of freight charges on certain
shipments which moved after the date on which the complainant had signed the
merchants rate agreement and thereby made itself eligible for the lower contract rate
The shipments which moved had been incorrectly rated at the higher rate applicable to
shippers not included on the conferences list of contract signatories General Time
Corp v SeaLand Service Inc 632 634635

While a violation of the Shipping Act 1916 had occurred the settlement officer erred
in awarding reparation where the claimant failed to demonstrate that it actually paid or

reimbursed the forwarder for payment of the charges found to be unlawful Mitsubishi
International Corp v NYK Line 636 637

Where a special project rate sought to be applied was published under special
permission pursuant to Commission rules governing the filing of rates and tariffs in the
domestic offshore trade the rules require carriers in such cases to include in their
applications a statement that the bill of lading will be claused All materials included in
this bill of lading are of a wholly proprietary nature the carrier provided the necessary
statement in its project rate application but did not properly clause the bill of lading and
the proprietary nature of the cargo was clear and undisputed the shipper was entitled to
reparation inasmuch as the carrier failed to apply the project rate and instead applied a
higher NOS rate The clausing requirement is directed only to the carrier and does not
impose any obligation on the shipper The proper rate is determined by what is actually
shipped Durite Corp Ltd v SeaLand Service Inc 674 675676

Where in its application for permission to refund a portion of freight charges the
carrier identified 55 other affected shippers of military household goods who were in
reality forwarders acting for the US Government the underlying shipper a procedure
was established whereby the carrier could make refunds or waiver portions of freight
charges as applicable to the actual shippers who bore the cost The carrier was required
to notify each forwarder and company appearing on its records as shippers that it
should submit to the carrier an affidavit as to who bore the cost of the shipment On
receipt of the affidavit the carrier can make payments and report its action to the
Commission furnishing the affidavit in support To insure that each forwarder and
company is aware of its rights to file claims the carrier is to mail copies of its tariff
notice regarding such rights to each such person To insure further that the Government
contracting office understands the situation if it bore the cost each such office should
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receive copies of the tariff notice together with payment of refunds by the carrier with
appropriate explanations Time limitations are also imposed Aero Mayflower Transit
Co v SeaLand Service Inc 719 724729

A tariff rule which provided that when containers are packed and sealed by the
shipper the carrier will accept them as shippers Toad and count and the carrier will not
be responsible for any discrepancy in count or concealed damage did not bar recovery
of reparation where the shipper was able to prove what actually moved The rule was
not directed to the question of freight charges but was rather a disclaimer of any
liability for shortages in or damage to cargo received in shipper packed and sealed
containers Paramount Export Co v SeaLand Service Inc 747 748749

A carrier must assess and collect freight charges only for what it actually carries and
at the rate in effect at the time of shipment This requirement places on the carrier the
obligation of collecting only such charges as are provided in its tariff for what actually
moved Where in the case of containers packed and sealed by the shipper the carrier
assessed various commodity rates and charged freight according to the quantity of each
commodity shipped and not a rate per container the carrier could not collect freight
on 400 crates of plums if in fact only 310 were shipped Reparation was awarded where
the shipper proved that only 310 were shipped the bill of lading showed 400 Id 749

Reparation was awarded where a carrier determined correctly that the appropriate
basis for assessment of shipments of fishing tackle was per cubic meter but overlooked
the fact that the value of some of the items shipped was less than1000 per revenue ton
and should have been assessed at a lower rate than other items which were valued at

more than 1000 per revenue ton Mitsubishi International Corp v US Lines 781
782783

Prior decision denying reparation is affirmed Once the proper description for the
product shipped has been established the rate provided in the tariff for that description
is the only applicable rate Pan American Health Organization v Moore McCormack
Lines Inc 805

Prior decision denying reparation is affirmed Contrary to complainantsclaim the
Commission finding that the complaint did not state a valid claim went to the merits of
the case The controlling fact is that on the date of the shipment involved there was no
rate on file with the Commission applicable to the shipment Chevron Chemical
International Inc v Barber Blue Sea Line 806

Where the documents presented by the consignee showed clearly that the carrier had
discharged the cargo at a discharge port other than that specified on the bill of lading
the consignee was entitled to reparation of that part of the overland trucking charges it
had paid which charges were in excess of what it would have cost the consignee to
arrange transportation from the proper port of discharge to the point of destination Nan
Fung China Trading Co Inc v K Lines 814 815817

Where the carrier had elected to arrange ground transportation after it discharged
cargo at a port other than that specified in the bill of lading the consignee would be
required to pay only the amount of ground transportation charges which it would have
incurred to arrange transportation from the proper port of discharge to the point of
destination Reparation of ground transportation charges paid by the consignee in excess
of that amount was awarded Amelle of California v K Lines 818 819821

A shipper of electric crock pots and ceramic crock pot lids was entitled to an award of
separation in the amount of the difference between the freight charges assessed by the
carrier and the charges payable under a more specific tariff item which should have
been applied to the cargo by the carrier Allied Stores International Inc v United
States Lines Inc 869 872

PL 90298 which amended section I8b3of the Shipping Act 1916 was designed
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to remedy inequities and financial harm visited upon shippers which resulted from
inadvertent errors in tariff filing by carriers Thus when a carrier intended to apply a
lower rate on a particular shipment but failed to file an appropriate tariff conforming to
the carriers intention and usually the shippers understanding the carrier was bound
prior to the enactment of PL 90298 to charge the higher unintended rate even if the
shipper had relied upon the carriers representations that a lower rate would be charged
and that an appropriate tariff would be filed Moreover if the carrier through
inadvertence republished a tariff and caused the tariff to reflect an unintended higher
rate prior to the enactment of the remedial statute the carrier was compelled to charge
the higher rate causing shippers to suffer financial Toss These inequitable results were
unavoidable because of the governing principles of law requiring strict adherence to
tariffs effective at the time of shipment regardless of the equities Westinghouse Trading
Co v American Export Lines Inc 874 878

A shipper was entitled to reparation in the amount of the difference between the
freight charges actually paid which were based on application of a less volume rate
covering shipments of less than 14 tons and the charges which should have been
assessed which involved application of a tariff provision limiting the total amount of
charges which could be assessed on two shipments of less than 14 tons to the rate
applicable to the next higher minimum weight Carborundum Co v Royal Netherlands
Steamship Co Antilles NV 890

Administrative or clerical errors see also negotiated rates

Where the carriers sales personnel made a verbal commitment with the shipper to
reduce a certain rate but through clerical error compounded by misunderstanding
between the carriers sales and pricing personnel the promised reduction was not
published until after the goods were shipped the carrier would be permitted to waive
collection of that portion of the freight charges due to the inadvertent filing error The
waiver would not result in discrimination among shippers prior to requesting permission
to waive collection of the freight charges the carrier had filed a new tariff setting forth
the rate upon which the waiver was assessed and the waiver application was filed
within 180 days of the date of shipment US Despatch Agency v SeaLand Service
Inc 46 4749

Permission to refund a portion of freight charges paid by a shipper of beer kegs was
granted where due to a clerical error not discovered until after the date of shipment the
carriers tariff publishing department failed to pick up the revised page of the carriers
tariff reflecting a reduction in the applicable rate and instead copied the higher rate
formerly applicable which rate was billed to and paid by the shipper The carriers error
was an error due to inadvertence in failing to file a new tariff within the meaning of
section 1863of the Shipping Act 1916 Van Munching Co Inc v Sea Land
Service Inc 158 160161

The failure of a carrier to notify a shipper of onions that the shipper would be required
to sign a dual rate contract before a reduced contract rate quoted to the shipper could be
put into effect did not constitute a clerical or administrative error in a tariff or an
inadvertent error in failing to file a new tariff within the meaning of section 18b3of
the Shipping Act 1916 The carriers application for permission to waive collection of
the difference between the quoted contract rate and the higher regular tariff rate was
accordingly denied Capital Trading Co Inc v SeaLand Service Inc 315 317

A carrier was permitted to waive collection of freight charges in the amount of the
difference between the agreed rate covering empty wooden barrels and the higher
applicable rate in effect at the time of shipment where the carriers conference had

20 FMC

1



INDEX DIGEST 929

agreed to extend the lower rate beyond its scheduled expiration date in order to
accommodate the shipment of barrels but the agreed extension had been omitted from
the new tariff page due to inadvertence causing the overcharge The omission of the
extension was a clerical or administrative error of the type contemplated by section
1863of the Shipping Act 1916 Porcelia Vicini Co Inc v US Atlantic Gulf
Santo Domingo Conference 318 319320

A carriers application to refund freight charges paid in connection with a shipment of
wastepaper for recycling was granted where the carrier which had intended to extend
the reduced contract rate covering wastepaper through the month in which the shipment
moved mistakenly entered the extension in the wrong section of its tariff and did not
discover and correct its error until after the shipments had moved The carriers error
was a clerical error resulting in the payment of an overcharge of a type within the
contemplation of section 1863of the Shipping Act 1916 Gaynar Shipping Corp v
SeaLand Service Inc 327 329

A carrier conference was permitted to refund freight overcharges paid in connection
with a shipment of ethyl cellulose which should have been freighted under a tariff
provision provding for rating on the basis of price per kiloton but which was instead
rated under a provision permitting rating on the basis of price per kiloton per cubic
meter whichever produced the greater revenue The latter provision had been operative
due to the omission of the former proper rate by the tariff agent which was not
discovered and corrected until the shipment was already en route the agents mistake
was a clerical or administrative error of a type within the contemplation of section
I8b13 of the Shipping Act 1916 Hercules International Trade Corp Ltd v Pacific
Westbound Conference 340 341 342

A carrier was permitted to refund a portion of freight charges assessed on a shipment
of green coffee sweepings where the carriers freight association had agreed to file a
reduced rate in time for application to the shipment in question but the freight
conference office which filed all the associationstariffs failed due to inadvertence to

file the agreed rate until after the shipment had moved The conferenceserror was a
clerical error of a type within the contemplation of section 1863of the Shipping Act
1916 Buckley Forstall Inc v Gulf European Freight Association for the Combi
Line 343 346347

A freight conference was permitted to refund a portion of freight charges where due
to an administrative error cancellation of a rate that was thought to be a paper rate
to effect an increase in rates on cargo that proved to be moving the conference had
failed to extend the coverage of the proper rate The refund would not result in
discrimination among shippers prior to applying for authority to refund a portion of the
freight charges the conference had filed a new tariff which set forth the rate on which
the refund was based and the refund application was filed within 180 days from the date
of shipment Imperial Oil Grease Co v Latin AmericaPacific Coast Steamship
Conference 373 374375

Liability for demurrage was that of the consignee despite the shippers assumption of
part of that liability for demurrage occasioned by its error in improperly designating the
consignee There was no basis for waiver of demurrage charges otherwise properly
accrued and owing pursuant to the tariff on file Even if the provisions of the Special
Docket rules applicable to foreign commerce were to be utilized as a basis for waiver
no waiver could be granted inasmuch as there was no error of a clerical or administrative

nature between the parties or an error due to inadvertence in failing to file a new tariff
General Motors Overseas Distribution Corp v Puerto Rico Maritime Shipping Author
ity 376 377378

A carrier was permitted to waive collection of a portion of freight charges where due
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to a clerical error the carrier had failed to extend a certain special rate applicable to
the shipment The error had been corrected before the waiver application was filed the
waiver would not result in discrimination among shippers and the waiver application
was timely filed Europam Paper Fibre Corp v SeaLand Service Inc 379 380
381

A carrier was permitted to waive collection of a portion of freight charges where due
to an administrative error a reduced agreed to freight rate was not issued and made
effective in the carriers tariff until after the date of shipment The error had been
corrected before the waiver application was filed the waiver would not result in
discrimination among shippers and the waiver application was timely filed US
Information Agency v SeaLand Service Inc 382 383384

A carrier was permitted to waive collection of a portion of freight charges assessed
upon shipments of US mail where as a result of inadvertent administrative error the
applicable tariff was not amended to conform to a Commission General Order
amendment exempting mail rates from the tariff tiling provisions of the Shipping Act for
almost two months during which time the shipments of mail moved at the higher rate
applicable prior to the amendment The failure to conform the tariff to the regulations
promptly was an appropriate basis for waiving the tariff rate and permitting the lower
rate to prevail pursuant to section 1863of the Act US Post Office v SeaLand
Service Inc 400 401402

Tariffs have the force and effect of law and carriers must adhere to them strictly
unless pursuant to PL 90298 there is an en in a tariff of a clerical or administrative
nature or an error due to inadvertence in failing to file a new tariff Farr Co v Seatrain
Lines 412 414

Carriers application to waive collection of a portion of the freight charges assessed on
a relief or charity shipment of pharmaceutical products was granted where the shipper
had tendered the shipment to the carrier under the belief that there would be no drastic
increase in rates covering the goods when the carriers conference filed its amended
intermodal tariff but the new tariff did not provide for the previously applicable reduced
rate on relief shipments an oversight which was not discovered or corrected by the
carrier until after the shipment had moved The oversight and the resultant failure to
effectuate the carriers intention to carry forward the special rate for charity or relief
shipments constituted an error justifying relief under section 18b3 of the Shipping
Act Catholic Relief Service v Pacific Westbound Conference 442 44 445

Where due to a clerical error the truckload rate on pneumatic tires was omitted from
the carriers tariff the carrier was granted permission to refund a portion of the freight
charges representing the difference between the truckload rate and the lessthan
truckload rate at which the freight charges had been assessed on a truckload size
shipment of pneumatic tires The charging of the lessthan truckload size shipment
measuring a minimum of 1600 cubic feet was unjust unreasonable and unlawful in
violation of section 18a of the Shipping Act 1916 Williams Clarke Co Inc v Sea
Land Service Inc 460 463464

A carriers application for permission to refund a portion of freight charges was
granted where the application was based on an error in the published rate at which
freight charges on the subject shipment were assessed which error was of a clerical
nature JTH Teng Printing Ink Factory v SeaLand Service Inc 466 467471

A carriers application for permission to refund a portion of freight charges was
granted where the application was based on error in the published rate at which freight
charges on the subject shipment were assessed which error was of a clerical nature
Yah Sheng Chong Yung Kee Co Ltd v SeaLand Service Inc 472 473477

A carriers application for permission to refund a portion of freight charges was
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granted where the application was based on an error in the published rate at which
freight charges on the subject shipment were assessed which error was of a clerical
nature Pai Tai Industrial Co Inc v SeaLand Service Inc 478 479483

A petition for permission to refund a portion of freight charges was granted where the
evidence submitted supported the conclusion that there had been an error of a clerical
nature in the conversion of the tariff item upon which the charges had been assessed
from the imperial to the metric system Mitsui and Co USA Inc v Pacific
Westbound Conference 501 502503

A carrier was permitted to refund a portion of the freight charges assessed on a
shipment of nuclear fuel elements unirradiated where in the course of converting the
applicable conference tariff to the metric system an error was made in the pertinent
tariff item which had caused an overcharge to the shipper The administrative error
involved was of a type warranting a refund pursuant to section 18b3of the Shipping
Act 1916 Mitsubishi International Corp v Far East Conference and American
President Lines Ltd 566 567

Carrier is permitted to waive collection of a war risk surcharge where the carriers
tariff publishing agent made a bona fide mistake in making a project rate subject to a
war risk surcharge tariff rule The mistake was bona fide because the agent acted
beyond the scope of his instructions from the carrier and more significantly it was not
the intent of the carrier to subject the shipments in question to the surcharge The
shipper had entered into the booking contract with the carrier based on that understand
ing There is settled precedent for allowing carriers to include surcharges of general
applicability in flat rates for government shippers in foreign commerce as here under a
contractual arrangement upon proof that when the contract was made it was reasonably
foreseeable that the event which might trigger the surcharge was likely to arise during
the contract period US Department of Agriculture v Waterman Steamship Corp 644
659661

Application for permission to refund a portion of freight charges was granted where
through clerical oversight a minimum weight requirement was stipulated in filing the
rate no discrimination would result as between shippers and the application was timely
filed Firestone International v United States Lines Inc 666 668669

Carrier is permitted to waive collection of a portion of freight charges where the
carriers tariff filer was instructed to file a particular rate effective by a certain date but
failed to do The error was clerical in nature no discrimination as between shippers will
result and the application was timely filed Sunpak Movers Inc v Sea Land Service
Inc 714717

Where the carrier in republishing a tariff item inadvertently omitted a notation which
had appeared in the previous tariff that no separate hunker surcharge would apply the
carrier was permitted to refund a portion of freight charges collected on the shipments in
question It was clear that it was the carriers intention prior to the shipments not to
assess an additional hunker surcharge The element of the carriers pre shipment
intention is essential Aero Mayflower Transit Co v SeaLand Service Inc 719 721
723

Application for permission to waive collection of a portion of freight charges is
granted where the carrier inadvertently filed the agreed rate but to a port other than
Intended Deutsche Schaghtbauund Tiefbohrgesellsehaft MBH v Lykes Bros Steam
ship Co Inc 730 731 732

Application for permission to waive collection of a portion of freight charges is
granted upon submission of additional documentation to show that the carrier filed an
agreed rate but inadvertently excluded a particular port from the tariff Cutler Hammer
Denver v Lykes Bros Steamship Co Inc 733 734735
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Application for permission to refund a portion of freight charges was granted where
the carrier inadvertently failed to file an agreed rate based on a long ton instead of on a
metric ton The error was occasioned at least in part by confusion during the
conversion to the metric system Georgia Pacific Corp v Gulf United Kingdom
Conference 737 739740

Carrier was granted permission to waive collection of a portion of freight charges
where through oversight the carrier failed to timely file an agreed extension of a rate
which expired prior to the time of shipment Collier Carbon Chemical Corp v Sea
Land Service Inc 784 786787

Carrier was permitted to waive collection of a portion of freight charges where in
filing a rate it inadvertently showed an expiration date other than was intended
resulting in a higher rate becoming applicable to the shipment involved Commercial
Metals Co v SeaLand Service Inc 794 795796

Where when the conference took over the tariffs published by its member lines it
republished many of the items in its own tariff without changing the IBM item number
identifying the commodity to the Schedule B classification number as required by its
own tariff rule the Commission presumed in the absence of proof to the contrary that
the conference intended to follow its tariff rule and that the failure to do so was caused
by a clerical or administrative error of the type contemplated in section 18b3of the
1916 Act To prevent discrimination against shippers similarly situated the conference
was directed to adjust the freight charges of any shipper who between September 28
1977 when the conference took over its members tariffs and December 31 1977 when
the conference rule expired was assessed an NOS rate instead of the specific rate
published in the conference tariff without the proper Schedule B classification number
Carrier was permitted to waive a portion of freight charges where it inadvertently failed
to file a negotiated rate prior to the time of shipment The carrier had formed an intent
prior to shipment to publish and file the agreed rate Kuehne Nagel Inc v Lykes
Bros Steamship Co Inc 798 799802

A carrier was permitted to waive collection of a portion of the freight charges assessed
on a shipment of frozen shellfish where due to inadvertence the port of origin of the
shellfish had been removed from the applicable tariff which forced the application of a
series of connected rates in place of the formerly applicable ocean through rate causing
an overcharge The administrative error fell within the intended grounds for permitting
waiver pursuant to section I8b3of the Shipping Act 1916 Toshoku America Inc v
SeaLand Service Inc 885 887888

Burden ofproof

Reparation was awarded on a claim that the carrier applied an incorrect measurement
to a shipment of auto parts where the complainant met its heavy burden of proof as to
the true weight and measurement of each piece of the shipment that was actually
transported It was immaterial that the error in measurement was not brought to the
carriers attention in sufficient time for it to verify the shippersfigures Guiterman Co
Inc v Prudential Lines Inc 5 68

What actually moves as shown by all the evidence determines the applicable tariff
rate Accordingly reparation was awarded on a claim that a commodity was misclassi
fied and incorrectly measured where the claim was adequately substantiated by
supporting documentation as to what was actually transported It was immaterial that
the documentation had not been provided the carrier at the time of shipment nor would
any weight be given to a tariff rule which provided that wherever the tariff provides
different rates on a commodity and an adequate description of that commodity is not
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stated in the bill of lading the highest of the rates will be assessed Pan American
Health Organization v PrudentialGrace Line Inc 18 2123

In determining whether reparation should be awarded in a cargo misdescription case
the controlling test is what the complainant shipper can prove was actually shipped
Thus reparation was awarded where the shipper met its heavy burden of proof that it
had been overcharged for a shipment of oil well drilling supplies through a combination
of commodity misdescriptions and improper billing under a standard contract rate rather
than an industrial contract rate Sun Company Inc v Lykes Bros Steamship Company
Inc 67 6874

In cargo misdescription cases where the shipment has left the custody of the carrier
and the carrier is thus prevented from personally verifying the complainant shippers
amended cargo description the complainant has a heavy burden of proof and must
establish with reasonable certainty and definiteness the validity of its claim However
even where the requirements of the sixmonth rule are not adhered to and the carrier
is therefore denied an opportunity to inspect the cargo prior to its clearing the carriers
custody the carrier is not relieved from making an appropriate rate adjustment where
that burden is met by the shipper Bristol Myers Co v Prudential Lines Inc 191 194

A shipper seeking reparation for overcharges resulting from misdescription of cargo
satisfied its heavy burden of proving the validity of its claim where respondent carrier
did not dispute that the cargo was misrated and where the shipper submitted
unchallenged documentation adequately supporting the stipulated amount of overcharge
Id 193194

In deciding claims for reparation alleging error in cargo descriptions the determining
factor is what the complainant can prove based upon all the evidence as to what was
actually shipped Pan American Health Organization v Atlantic Lines Inc 220 222

Where a shipment as to which reparation based on error in cargo description is
sought has already left the custody of the carrier and the carrier is thereby prevented
from personally verifying the complainantscontentions the complainant has a heavy
burden of proof and must set forth sufficient facts to indicate with reasonable certainty
and definiteness the validity of its claim Id 223

A shipper of Malathion was entitled to reparation in the amount of the difference
between the tariff rate for insecticides nos and the lower rate for agricultural
insecticides where the documentation presented by the shipper including a chemical
dictionary and an ordinary English dictionary established that Malathion was an
insecticide primarily employed in agriculture and thus an agricultural insecticide
within the meaning of the tariff Id 223

Complainant was entitled to reparation for freight overcharges which had been
assessed on the basis of a freight forwardersmisdescription of a commodity where the
complainant me its heavy burden of proof with respect to what was actually shipped It
was immaterial that the carriers tariff provided that adjustment of freight charges based
on alleged misdescriptions would be declined unless an application for adjustment were
submitted to the carrier sufficiently in advance to permit verification of the description
before the cargo left the carriers possession Acme Cotton Products Co Inc v Royal
Netherlands Steamship Co 230 231 233

Reparation was awarded where complainant was able to prove that the actual value
per ton of the commodity transported was less than that at which it was assessed by the
carrier and the carrier in a letter to the Settlement Officer agreed that the complainant
was correct RT French Co v Prudential Lines Inc 296 298299

Where the evidence showed that a more specific tariff item than that used by the
carrier fit the commodity shipped the complainant was entitled to be rated under that
item and accordingly was entitled to reparation of the freight overcharges that had
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been assessed because of the improper classification Continental Shelmar Inc v Sea
Land Service Inc 305 306307

A shipper of empty tin cans and parts was entitled to reparation in the amount of the
difference between the rate assessed by the carrier the source of which was
undetermined and the lower rate applicable to empty tin cans according to the carriers
tariff The shipper carried its burden of proving the nature of the goods actually shipped
and the carrier advised that the shipper was correct and did not dispute the claim
Continental Shellmar Inc v SeaLand Service Inc 309 311

A shipper of adhesives satisfied its burden of proving the description and weight of
the commodity shipped in a reparation proceeding alleging overcharge based on
misapplication of rate on a shipment of red label adhesive The hills of lading and
carrier due hills both showed the shipments to have contained red label adhesives and
showed the weights thereof to be as claimed by the shipper moreover the carrier did
not dispute the shippers claim National Starch Chemical Corp v HapagLloyd
United States Navigation Inc Agent 321

In a reparation proceeding alleging misapplication of rates the hill of lading is the
prima facie evidence of what was actually shipped in the purportedly misrated shipment
Where no party disputes the accuracy of the bill of lading there is no need to question
it particularly where the information contained therein is substantiated by other
documents Id 32L

Reparation was awarded to a shipper where goods described in the bill of lading as
oil well drilling equipment were shown by the export declaration actually to have
been parts accessories and attachments for well drilling machines which were
subject to a lower tariff rate The shippers documentary evidence which was
unchallenged by the carrier was sufficient to establish the alleged overcharge Ocean
Drilling Exploration Co v Kawasaki Kisen Kaisha Ltd 349 353

Where reparation is sought by a shipper on the ground of misdescription of cargo in
the bill of lading and the shipment involved has left the custody of the carrier thus
preventing the carrier from personally verifying the shippers new description the
shipper has a heavy burden of proof and must establish with reasonable certainty and
definiteness the validity of its claim Lord Export Co A Division of Lord Corp v
United States Navigation Inc 419 421

In cargo misdescription cases it is usually the case that the carrier in classifying and
rating a shipment must look to the information supplied it by the shipper or freight
forwarder Accordingly where goods are incorrectly described in the bill of lading one
cannot fault the carrier for relying on the incorrect descriptions set forth However
in determining whether reparation should be awarded in a given case a tariff is a
tariff and the controlling test is what the shipper can prove was actually shipped Id
421422

Shipper was entitled to reparation for an overcharge assessed on a shipment of cargo
described in the bill of lading as shock absorbers but shown by the original motor
carrier bill of lading the dock receipt the export declaration an invoice and an
advertisingbrochure singularly and collectively to have consisted of rubber fenders or
bumpers as to which a lower freight rate was applicable under the carriers tariff Id
422

Complainant was awarded reparation in the form of a portion of freight charges in a
rate misapplication case where the documentation submitted in support of its claim
consisting of price lists invoices customs entries and bills of lading for the shipments in
question amply demonstrated that the carrier had misclassified the goods that were
transported American Import Co v Japan LineUSALtd 517 518519

Complainant shipper of chemical products did not carry its burden of proving
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entitlement to reparation in the amount of a surcharge allegedly improperly assessed by
respondent carrier where complainant did not raise the surcharge issue in its complaint
and presented neither exposition nor argument on the issue at the hearing CSC
International Inc v Lykes Bros Steamship Co Inc 551 562

A shipper seeking reparation based on respondentsalleged misrating of the cargo
shipped could not carry its heavy burden of proving the alleged misclassification of the
cargo where its contentions as to the actual description of the cargo was inconsistent
the cargo was described differently in the shippers complaint its exhibits its opening
bnef and its exceptions Moreover the record evidence appeared to support the
respondents classification of the cargo Madeplac SA lndustria De Madeiras v L
Figueriedo Navegacao SA 578 581

Even if a shipper had carried its burden of proving that respondent carrier had
incorrectly described cargo carried for the shipper the evidence presented by the
shipper with respect to the weight and amount of the cargo was inconsistent which
clouded the shippersdemand for reparations Id 581582

Even assuming that a shipper of a prefabricated building could establish that
respondent carrier had misclassified the cargo according to its tariff the shipper failed to
meet its burden of establishing that an overcharge had resulted The shippers expert
witness testified that based on the testimony and evidence presented by the shipper he
could not determine if there had been an overcharge moreover the witness testified
that if he had rated the cargo based 0n that evidence he would have assigned an nos
classification to most of it which would have resulted in the assessment of additional
freight charges Id 582

Because of the complainantsfailure to supply literature on the product shipped and in
light of a chemical dictionary definition w Inch excluded plastics from the class of
synthetic resins the complainant failed to sustain its burden of showing with reasonable
certainty that the product shipped which was described on the hill of lading as Liquid
Synthetic Plastics rCatalyst 8 1 we a liquid synthetic resin which should have
been classified and rated under the t aem for resins Accordingly the initial decision
in which reparation was awarded was scaled and the case remanded to provide the
complainant further opportunity to in rod1 ce eorroboi sting evidence National Starch
Chemical Corp v Lykes Bros Steamship Co Inc 601 602

Reparation of a portion of freight charge was awarded where supporting documenta
tion consisting of a Department of Defense specification pamphlet and the shippers
export declaration correction ham substantiated the complainantsclaim that a commod
ity described by its trade name on the hill of lading was entitled to he rated under a
more specific tariff item than Cargo N 0 S Sun Oil International Inc on behalf of
Venezuelan Sun Oil v Venezuelan Line TIT Ship Agencies Inc 622 624625

Reparation of a poi tiou of freight charges was awarded where supporting documenta
tion consisting of the carriers freight hill and the export declaration which documents
described the commodity shipped as Ss uthetic Resin substantiated the complainants
claim that the cargo should have been classified and rated under the carriers specific
tariff item for Synthetic Resin iron Carbide Corp v HapagLloyd A Ci 629 630
6311

Re pai at en of a portion of height charges was awarded where soppumng documenta
tton consisting of the hill of lading freight bill invoice packing list and sales material
concerning the goods shipped substantiated the complainantsclaim that the goods
shipped should have been classified and rated under a more specific tariff item than the
NOS classification Mine Safety Appliances Co v Chilean Line Inc 810 811 813

In an action tor recov ei s of alleged overcharges which had been remanded by the
Commrsst00 for put poses of allowing the 0mplainant further opportunity to introduce
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evidence in support of its claim that the commodity shipped was a Synthetic Resin
the complainant failed to provide such corroborating evidence demanded by the order
on remand and thus was denied reparation of the alleged overcharges National Starch

Chemical Corp v Lykes Bros Steamship Co Inc 840 843845
Reparation of a portion of freight charges was awarded where supporting documenta

tion consisting of a packing list on each shipment which indicated how many cartons of
each size were shipped substantiated the complainantsclaim that its agent had made
excess volume declarations on the bills of lading Mechanical Plastics Corp v
American Export Lines Inc 848 852 857

Carrierssixmonth tariff rule

Complainant was entitled to reparation where the carrier did not dispute complainants
contention that it had not applied the correct rate on a cargo of Artificial Christmas
Trees and offered nothing other than the socalled sixmonth tariff rule in its
defense It has been well established that a carrierssixmonth rule may not act to
bar recovery of an otherwise legitimate claim Stop Shop Companies Inc Bradlees
Division v Barber Blue Sea Lines and Barber Steamship Lines Inc 252 253254

Reparation was awarded in a rate application case where the carrier had denied
complainantsclaims solely on the basis of the provisions of its tariff restricting payment
of overcharge claims submitted to it within six months after the date of shipment and
complainant substantiated its claim National Starch Chemical Corp v Atlantic
Container Line Ltd 282 284285

A carrier conferencessixmonth rule governing claims for refund of overcharges
did not act to bar an award of reparation on a complaint filed within the twoyear
statutory period of limitation No mere conference rule can work to defeat the
Commissionsstatutory jurisdiction Ocean Drilling Exploration Co v Kawasaki
Kisen Kaisha Ltd 349 352353

Commission holding that OLOA 229 was properly classified as a lubricating oil
additive rather than as a detergent was based not on the concept of what the man
in the street the housewife the grocery clerk may have of a delergent but rather on
the bases of the manufacturersown literature and description of the product and the
testimony of an expert witness Complainant failed to refute this testimony by an expert
witness of its own or indeed to offer any expert evidence whatsoever Chevron
Chemical Co v Mitsui OSK Lines Ltd 216 217

A shipper of frozen beef tongues was entitled to reparation where the carrier had
admittedly applied a higher rate to the shipment than was permitted under the applicable
tariff The carrier had denied the shippers claim under the sixmonth rule set forth in
the tariff however such a rule is not a bar to recovery of reparation for overcharge in
a subsequent Commission proceeding Swift Co v SeaLand Service Inc 572 573
574

A carriers sixmonth rule pertaining to overcharge claims by shippers cannot serve
to subvert the Commissionsjurisdiction where an otherwise proper claim is presented
by a shipper Mitsubishi international Corp v YS Line 575 577

Classifications

Prior decisions of the Commission do not require that a chemical compound be
reduced to its components for classification purposes The proper description and
classification of a product may depend on various factors which must be determined in
each particular case Chevron Chemical Co v Mitsui OSK Lines Ltd 216
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The Settlement Officer erred in concluding that a shipment of office stationery of
paper and paper board was improperly classified by the carrier as stationery and in
awarding reparation to the shipper on the basis of a rate covering paper viz bond
sulphite or sulphite and rag mixedsee Printing Paper Although the shipper showed
that the paper involved was sulphite bond it never denied that it was office stationery
nor did it assert that it was printing paper moreover the description urged by the
shipper was not annos tariff description but listed the precise types of paper covered
thereby excluding all other types not specifically mentioned While various types of
paper may be made of sulphite bond the term stationery is more specific than the
term paper viz etc used in the tariff thus the carrier properly classified and rated
the shipment Pan American Health Organization v Moore McCormack Lines Inc 568
569

A shipper of hospital bedpans and urinals was entitled to reparation in the amount of
the difference between the charges paid which were based on application of the rate for
hospital equipment and the charges that would have been assessed had the proper
rate covering disposable laboratory and hospital ware been applied A catalog page
submitted by the shipper which showed that the bedpans and urinals were for single
patient use was sufficient to establish that they qualified for the disposable rating
Bemis Manufacturing Co v Trailer Marine Transport Corp 897 898899

Discrimination

Where a shipper sought reparation for freight overcharges resulting from misdescrip
tion of the cargo on the bill of lading respondent carriers contention that it was obliged
to freight the shipment on the basis of the highest rate potentially applicable in order to
avoid discrimination was without merit in view of the multitude of prior Commission
decisions holding that the rate applicable to the cargo actually shipped is the only rate
that may be applied to any Moen shipment Bristol Myers Co v Prudential Lines Inc
191 0941

Since PL 90298 permits a naive or refund of freight charges to he granted where
it appeals that such refund or waiver will not result in discrimination among shippers
an application for waiver or refund should contain a statement as to whether any other
shippers of the same or similar commodity were involved around the time of shipment
Farr Co v Seatrain Lines 412 4181

Granting carriers application for permission to waive collection of a portion of freight
charges assessed upon a shipment of Barden supplies due to clerical error would not
result in discrimination among shippers despite the fact that one other shipment of such
goods had moved during the period involved where the second shipment was itself the
subject of a special docket proceeding tiled simultaneously with the instant application
EME Norlett AB v SeaLand Service Inc 438 440

Permitting carrier to waive collection of a portion of freight charges assessed upon a
shipment of garden supplies due to clerical error would not result in discrimination

among shippers despite the fiict that one other shipment of such goods was known to
have moved during the period involved w here the latter shipment was itself the subject
of a concurrently tiled special docket proceeding SC Sorensen v SeaLand Service
Inc 436 448

The payment of a requested refund of freight charges would not result in discrimina
tion among shipper where there was no es idence that any other shipment of the same or
similar commodity moved during the time within which a desired lower rate was to have
been effective and where even if there were such shipments the carriers publication

of a tariff notice would mean that any other shipper would be entitled to the same rate
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during the same period of time AW Fenton Co v Europe Canada Lakes Line 453
458

Denial of a carriers applications to refund portions of freight charges assessed on
certain shipments of bottle labeling machines and parts was not required merely because
the shipper had failed in each of the five applications filed to mention the other four
shipments which moved during the relevant time period The carriersomissions
appeared to he the result of carelessness or confusion due to its inexperience in filing
special docket applications and not the result of a deliberate attempt to conceal the
existence of the other shipments and would not result in discrimination among shippers
Salentine Co Inc v Europe Canada Lakes Lines 542 548

Denial of a carriers application for permission to refund portions of freight charges
assessed on five shipments of bottle labeling machines and parts was not required
merely because the carrier had withdrawn one of its Live special docket applications due
to the small amount involved therein Discrimination among shippers could be avoided
by requiring the carrier to publish an appropriate tariff notice and to notify the shipper
involved in the withdrawn application of the availability of a refund of charges Id 548
549

Even if other shipments of iron and steel seconds might have moved during the period
of complainantsshipment as to which waiver of collection due to inadvertent error was
requested by respondent which appeared not to he the case the possibility of
discrimination could be eliminated by the publication of a notice in respondentstariff
which would indicate that such other shipments as might have moved would be entitled
to the rate applied to complainantsshipment Westinghouse Trading Co v American
Export Lines Inc 874 879

Filing of new tariff

A carriers application for permission to waive collection of a portion of freight
charges was denied where after an agreed reduced rate was not timely filed due to
administrative error by the carrier and after the shipment was delivered to the carrier
the carrier filed a corrected tariff which due to another clerical error reflected a rate

lower than that previously agreed upon by the parties Section 18b of the Shipping
Act 1916 requires that the carver file a new tariff upon which a waiver will be based
prior to applying for permission to waive collection of charges such a new tariff is
expected to reflect a prior intended rate not a rate agreed upon after the shipment The
Commissionsauthority to depart from the rigid requirements of section 18b3of the
Act and to make a rate applicable retroactively is strictly limited and does not extend to
approving a rate upon which agreement was never reached and which was never tiled
Munoz y Cabrero v SeaLand Service Inc 152 153

Permission to waive collection of a portion of freight charges assessed on a shipment
of Tumeric was denied where the tariff rate for which retroactive application was
sought was not filed by the carrier prior to filing the application for permission to waive
collection Section I8b3 of the Shipping Act 1916 provides in part that waiver of
collection cannot be granted unless the carrier has tiled a new tariff setting forth the rate
on which the waiver would be based prior to applying for authority to waive collection
this provision of the Act is jurisdictional and cannot he waived Louis Furth Inc v
SeaLand Service Inc 186 187

Carrier was permitted to waive collection of a portion of freight charges where due to
a typographical error as to the effective date of an initial rate the rate was rejected by
the CommissionsBureau of Compliance The waiver would not result in discrimination
among shippers prior to applying for the waiver a new tariff had been filed setting forth
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the rate on which the waiver was based and the waiver application had been filed
within 180 days from the date of shipment Milchem Inc v Flota Mercante Gran
Centroamericana SA 302 303304

A carrier was not permitted to waive collection of a portion of freight charges because
of a clerical error in its failing to tile a rate promised the shipper where an examination
of the tariffs on file with the Commission failed to turn up the tariff amendments which
the carrier alleged it had filed to reflect the appropriate rate and the carrier could not
furnish proof in the form of a stamped receipt from the Commission that it had filed the
amendments AE Staley Mfg Co Decatur Illinois v Mamenic Line 385 388

An application to refund a portion of freight charges was denied where the
jurisdictional requirement for Special Docket relief under section 1863had not been
satisfied in that neither the conference nor the carrier had fled a new tariff setting forth
a rate which would permit the requested refund to be made prior to filing the refund
application Henry I Daty Inc v Pacific Westbound Conference 390 394

Carriers application to refund a portion of certain freight charges on the ground of
administrative error was denied While the error involved was of the type within the
contemplation of section 1863of the Shipping Act 1916 the carrier had failed to file
a new tariff setting forth the rate on which its application was based prior to filing the
application as required by the Act The requirement that the rate upon which the refund
is to be based be filed prior to making application is statutory and there is no discretion
to waive d Texaco Export Inc v American West African Freight Conference 430
432

Unless the carrier prior to filing its application to waive collection of a portion of
freight charges publishes a new tariff which sets forth the rate it seeks to apply the
Commission is without authority under section 18b3 of the Shipping Act 1916 to
consider the merits of the application his requirement cannot be waived and as much
as the Commission might wish to grant relief in situations where the hardship resulting
from the carriers error in failing to file a rate promised the shipper falls upon the
shipper the Commission whose jurisdiction is strictly limited by statute has no power
to grant such relief AE Staley Mfg Co Decatur Illinois v Mamenic Line 642 643

Section 1bl3 of the 1916 Ad requires that prior to applying for a waiver the carrier
or conference of carriers file a new tariff upon which a refund or waiver will be based
This presumes that the rate the carrier is asking permission to apply is not already on
file with the Commission However where the rate is already on file prior to the filing
of the application the filing of a new tariff reflecting an identical rate becomes
superfluous and failure to file such a tariff is not a proper ground for denying an
application Mitsui Co USAInc v Pacific Westbound Conference 807808

Intended use of cargo

The use for which a product is manufactured and sold can he a most important factor
in deciding the proper tariff classification for the product CSC International Inc v
Lykes Bros Steamship Co Inc 551 560

When use is a factor in deciding the proper tariff designation of an article it is the
controlling use that determines the nature and character of the shipment at the time

tendered the fact that an article may hase subordinate and secondary uses does not
alter the nature of the product Id

Interest

While the complainant in a cargo mndescription case was able to prove that it was
entitled to reparation no interest was awarded on the reparation because of the
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confusion caused by the complainantsimproper description in the bill of lading of the
commodities by their trade names and because of the complainantsown failure to
submit the required proprietary clause at the time of loading which clause entitled the
complainant to an industrial contract rate rather than the standard contract rate applied
by the carrier Sun Company Inc v Lykes Bros Steamship Co Inc 67 73

Misinterpretation of tariff

Application to waive collection of a portion of freight charges cannot be granted under
the special docket procedure established by PL 90298 and Rule 92a where the
mistake involved in the casea misreading by the carriers rating person of the tariff in
effect at the time of shipmentwas not an error in the tariff or an error on the part of
the carrier in inadvertently failing to file a new tariff Farr Co v Seatrain Lines 412
413414

To be subject to the remedial provisions of PL 90298 more is required than merely
a mutual misunderstanding of the carrier and shipper as to the rate applicable to a
particular shipment A misquotation of a rate by a carriers clerk is not an error in a
tariff of a clerical or administrative nature nor is it an error due to an inadvertence in
failing to file a new tariff Id 415416

A misreading of a tariff is not the type of mistake contemplated in section 18b3of
the Shipping Act 1916 and cannot therefore be a basis for granting a waiver of
collection of a portion of freight charges Accordingly where the carriers rate clerk
informed the shipper that an agreed upon rate would become effective on March 28
which it did for all carriers belonging to the rate agreement as of that date but because
she apparently did not read the small print at the bottom of the tariff failed to inform
the shipper that the lower rate would not be effective for the carrier herein until three
days later the date that this carrier joined the rate agreement permission to waive
collection of a portion of freight charges was properly denied There was no allegation
that the March 28th filing was filed in error or that the carrier intended but failed to
file the agreed rate in its own tariff Farr Co v Seatrain Lines 663 664665

Negotiated rates

The carrier was permitted to waive collection of a portion of certain freight charges
where the rate promised by the carrier on the basis of2240 pounds minimum 44480
pounds per container was inadvertently filed on the basis of 40 cubic feet or 2240
pounds whichever resulted in the greater freight charge The waiver of collection of a
portion of the freight charges would not result in discrimination among shippers prior to
applying for authority to waive collection of a portion of the freight charges the carrier
had filed a new tariff which set forth the rate on which the waiver would be based and
the waiver application had been filed within 180 days from the date of shipment
Sadagen Trading Inc v SeaLand Service Inc 50 5153

Where due to a tariff clerks inadvertence a lump sum rate negotiated by the carrier
and the consignee was not filed until after the shipment was loaded the carrier was
granted permission to waive collection of a portion of the freight charges on the
shipment The waiver would not result in discrimination among shippers prior to
applying for authority to waive collection of a portion of the freight charges the carrier
had filed a new tariff which set forth the rate on which the waiver would be based and
the waiver application had been filed within 180 days from the date of shipment deco
Rigs and Equipment Operations v Lykes Bros Steamship Co Inc 54 5557

The carrier was permitted to waive collection of a portion of the freight charges on a
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shipment of rice where due to clerical error the carrier had failed to timely file the rate
on the shipment it had promised the shipper The waiver would not result in
discrimination among shippers prior to applying for authority to waive collection of a
portion of the freight charges the carrier had filed a new tariff which set forth the rate
on which the waiver was based and the application was filed within 180 days from the
date of the subject shipment Riviana IntI Inc v Lykes Bros Steamship Co Inc 58
5961

Where a clerical and administrative error by the freight conference resulted in its
inadvertent failure to timely file a new minimum rate for shipments of the subject
commodity which had been promised the shipper the conference was permitted to
refund that portion of the freight charges collected on the shipment which resulted from
the error The refund would not result in discrimination among shippers prior to
applying for authority to refund a portion of the freight charges the conference had filed
a new tariff which set forth the rate on which the refund would he based and the refund
application was filed within 180 days from the date of the subject shipment Corning
Glass Works v North Atlantic Continental Freight Conference 75 7678

The carrier would be permitted to waive collection of a portion of freight charges
where there was an error in the tariff rate assessed by the carrier of a clerical and
administrative nature which resulted from the inadvertent failure of the carrier to file the

rate it had promised the shipper The waiver would not result in discrimination among
shippers prior to applying for authority to waive collection of a portion of the freight
charges the carrier had filed a new tariff which set forth the rate on which the waiver
was based and the waiver application was filed within 180 days from the date of the
subject shipment Footner and Co Inc v SeaLand Service Inc 123 124126

Permission to refund a portion of freight charges paid by a shipper of herbicides was
granted where through clerical error compounded by a misunderstanding between the
carriers sales and pricing personnel an agreed reduced rate was not telegraphically
filed until the day after the date of the shipment The shipment involved was the only
shipment of similar commodities made by the carrier during the relevant time period
and the carriers error was of a type within the intended scope of coverage of section
I8b3of the Act and section 50292 of the CommissionsRules of Practice and
Procedure Velsicol Chemical Corp v SeaLand Service Inc 154 156157

Permission to refund a portion of freight charges paid by a shipper of paper was
granted where through clerical error the carriers pricing personnel instructed the tariff
publishing officer to publish an agreed reduced rate in an incorrect item of respondents
tariff which he did and where the error was discovered and the agreed rate albeit
without the agreed minimum quantity term was published after the movement of the
shipments involved but prior to the filing of the petition for refund with the Commission
The clerical and administrative error involved which resulted in the publication of the
originally agreed rate and minimum but in the wrong tariff item was of the kind
contemplated by section 18b3of the Shipping Act 1916 and the other requirements
of that section were met by the carrier Union Camp International Sales Corp v Sea
Land Service Inc 195 197

A carrier was permitted to waive collection of a portion of freight charges where due
to a clerical error by the carriers freight association a higher rate than that promised
the shipper was published in the associations tariff The waiver would not result in
discrimination among shippers prior to filing the waiver application the association filed
a new tariff with the Commission setting forth the rate on which the waiver was based
the association had agreed to publish an appropriate notice in its tariff with respect to
the correct rate and the waiver application had been filed within 180 days from the date
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of shipment Alcoa International Inc v Gulf European Freight Association 366 367
370

An application to waive a portion of freight charges was granted where due to clerical
error a promised extension of a special rate was not timely filed with the Commission
The error had been corrected by an effective tariff before the waiver application was

filed permission to refund would not result in discrimination as between shippers and
the application for a waiver was timely filed Abikath Export Corp CO Franlig
Forwarding Co Inc v SeaLand Service Inc 396 397399

Where a carrier agreed with a shipper to a 15 reduction in the tariff rate applicable
to a shipment of lubricating oil and grease but due to administrative error the caniers
tariff amendment referred only to lubricating oil the carriers error appeared to he of a
kind that would support an application for permission to refund resultant overcharges
pursuant to section l8b3of the Shipping Act 1916 Texaco Export Inc v American
West African Freight Conference 430 4321

A carrier was permitted to waive collection of a portion of the freight charges assessed
upon a shipment of garden equipment where after the carrier had agreed with the
shipper upon a rate for the shipment and had further agreed that the rate would not be
subject to the carriers upcoming general rate increase the carriers tariff office failed
due to clerical error to exempt the agreed rate from the general increase which error
was not discovered and corrected until after the shipment had moved The clerical error
involved was of the kind within the contemplation of section 18b3 of the Shipping
Act 1916 EME Norlett AB v SeaLand Service Inc 438 440

A carrier was permitted M waive collection of a portion of the freight charges assessed
upon a shipment of garden equipment where after the carrier had agreed with the
shipper upon a rate for shipment and had further agreed that the rate would not be
subject to the carriers upcoming general rate increase the carriers tariff office failed
due to clerical error to exempt the agreed rate from the general increase which error
was not discovered and corrected until after the shipment had moved 1 he clerical error
involved was of the type within the contemplation of section 18b3of the Shipping
Act 1916 SC Sorensen v SeaLand Service Inc 4461448

Canter was permitted to waive collection of a portion of the freight charges assessed
on a shipment of liquor where the carrier and the shipper had agreed upon a reduced
rate to cover the shipment and the carriers agent had written a rough draft of the
revised applicable tariff page but the rough draft had specified that the rate would apply
house to pier instead of stating the agreed house to house basis The mistaken
transcription was a clerical or administrative error in a tariff of the type within the
contemplation of section 18b3of the Shipping Act 1916 Millard Alpha Liquor Co v
SeaLand Service Inc 450 451

A carrier who through inadvertence failed to file a new tariff in time to assess a lower
rate on a movement of fork lift trucks which rate had been promised the shipper was

granted permission to refund a portion of the freight charges on that shipment The
documentation submitted by the carrier supported its contention that it fully intended to
have a special reduced rate filed with the Commission to be effective prior to the date of
shipment but that its intentions were not carried out because its instructions to that
effect had been misplaced Payment of the requested refund would not result in
discrimination among shippers a new correct tariff had been filed prior to the filing of
the refund application and the refund application was filed within 180 days from the
date of shipment AW Fenton Co v European Canada Lakes Line 453 457458

The carrier was permitted to waive collection of a portion of freight charges where its
clerical personnel inadvertently failed to notify the conference to process and file a
special rate promised to the shipper for a certain shipment of rice before the bill of
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lading was issued on that shipment The documents submitted by the carrier the
Department of Agriculture Cargo Booking Forms for the shipment which were
signed by representatives of both the carrier and the shipper established that there was
a prior agreement between the carrier and the shipper to move the rice at the special
rate The clerical error recited in the waiver application was of the type within the
intended scope of section 1863of the Shipping Act 1916 Commodity Credit Corp v
Delta Steamship Lines Inc 484 486487

A petition for permission to waive collection of a portion of freight charges and to
refund freight charges already collected was granted where the documents submitted in
support of the petition clearly established that it was the intention of the parties that a
tariff be filed which would permit the carriage of the US Olympic Yachting Team boats
to Japan and return free of charge as a charitable item This intention was fully carried
out for the westbound carriage by appropriate tariff filing but inadvertently through
administrative error and oversight not carried out for the eastbound carriage David
Ullman v SeaLand Service Inc 490 491493

Initial decision granting waiver of collection of freight charges is remanded to the AIJ
for further proceedings No evidence had been furnished which would substantiate that
a prior agreement was reached to establish a rate to include a particular port as a
loading port or that the exclusion of the port from the tariff was inadvertent More is
required than the mere allegation of the carrier concerning the nature of the agreed rate
If written evidence of the verbal agreement does not exist affidavits of those involved
in the rate negotiations and agreement could serve as a substitute Cutler Hammer
Denver v Lykes Bros Steamship Co inc 494 495

A carrier was permitted to refund a portion of the freight charges assessed on certain
shipments of bottle labeling machines and parts where the carrier had transmitted to its
tariff agent a request that special rates he filed on such commodities prior to the
shipments but the agent had misplaced the telex request an had failed to comply with
the request until after the shipments had moved The misplacing of the telex constituted
an error due to inadvertence in failing to file a new tariff within the meaning of section
18h3of the Shipping Act 1916 Salentine Co Inc v Europe Canada Lakes Line
542 547

A shippers reparation claim was dismissed for failure to state a claim upon which

i eliet could he granted The shipper had chipped hulk lubricating oil at a rate agreed
upon between the shipper and respondent carrier hut not filed by respondent the
shippers claim was based on the difference between the agreed rate and the minimum
rate specified in the carriers open conference tariff provision covering lubricating oil
which the shipper alleged to he the applicable rate in view of respondents failure to file
the higher agreed rate However the setting of a minimum rate in an open rate provision

of a conference tariff could not constitute the filing of that rate by the conference
and the shippers contention that since respondent was a party to the conference
minimum that minimum was the only rate lawfully applicable was wholly without
ment reparation cannot he granted on the basis of a nonexistent rate Chevron Chemical
International Inc v Barber Blue Sea Line 594 595

The carriers application for permission to waive collection of a portion of freight
charges was granted where due to vacations and travel by the carriers pricing
personnel there had been an inadvertent failure to revise the tariff in accordance with
the carriers agreement with the shipper and the cargo had moved without the tariff
being amended American Home Foods v SeaLand Service Inc 638640641

Carrier is permitted to waiv collection of freight charges at the rate provided for
General Cargo NOS in its tariff w here the carrier through a bona fide mistake failed
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to file a rate which had been negotiated with the shipper US Department of
Agriculture v Waterman Steamship Corp 644 649 651652

Where the conference at a conference meeting had agreed to the filing of special
project rates requested by the shipper the failure of carriers representative at the
meeting to request a telegraphic filing of the rates to make them applicable to the
shipments resulted in the conferencesinadvertent failure to file a rate it had approved
and intended to file an error clearly within the ambit of section 1863of the 1916 Act
Thus the carrier will be permitted to waive collection of a portion of freight charges
provided that the carrier file within 30 days either copies of the on board bills of lading
or an affidavit attesting to the date the shipments were placed aboard ship Hermann
Ludwig Inc v Waterman Steamship Corp 670 672673

Permission to waive collection of a portion of freight charges was granted where due
to clerical error the carrier had fled the incorrect specifications for the goods shipped in
the rate item amendment it had promised the shipper The waiver request would not
result in discrimination among shippers prior to filing for the waiver a new tariff was
filed setting forth the rate on which the waiver was based and the waiver application
was timely filed Ford France SA v SeaLand Service Inc 837 838839

The failure of respondentslocal rate clerk to inform respondentspricing manager of
Complainantsacceptance of a proposed tariff rate constituted an error due to
inadvertence in failing to file a new tariff within the meaning of section 1863 of the

Shipping Act 1916 It was clear that but for the error steps would have been taken by
the pricing manager to file the necessary tariff Further it was clear that it was
respondents intention to file the agreed rate prior to the date of the shipment such
intention is a necessary element in establishing that an error is of a type within the
contemplation of the statute Westinghouse Trading Co v American Export Lines
Inc 874 879

An affidavit from respondents Executive Assistant stating that the insertion of a
qualifying term in a tariff provision which had the effect of depriving complainant of the
benefit of an agreed special rate was never intended and occurred as a result of the
heavy volume of tariff page turnover which is accomplished through the medium of
magnetic card typing systems and the Commissionsindependent search of conference
minutes which disclosed no action by the conference to insert the term were sufficient
to establish the existence of an inadvertent clerical or administrative error justifying
refund of freight overcharges paid by complainant as a result of the error United
Grocery Export Co v Pacific Westbound Conference 883

Port equalization

Where a tariff rule gave the carrier the option of discharging cargo at ports designated
on the bills of lading or moving the cargo from the port of actual discharge to the port of
designation at carriers expense the shipper was entitled to equalization reparation The
carrier had discharged the cargo at a port other than that designated and had charged the
shipper for the cost of transportation to the port of destination Fritzi of Calif v K
Lines 710 71I713

Sedements

Complaint alleging that complainants vessel was improperly evicted from a terminal
in order that a vessel of respondent could be berthed and that the berthed vessel caused
a break in the bus bar conductor system which had the effect of precluding the
movement of container cranes at another terminal so that complainantsvessels could
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not use dockside space at the latter terminal is dismissed with prejudice in view of a
settlement between the parties whereby respondent would pay complainant 10000 The
parties also agreed that the settlement would not prevent either party from contending in
any court that any conduct or acts alleged in any complaint or action before the FMC
constituted or were part of or were evidence of violation of any federal or state laws
SeaLand Service Inc v City of Anchorage Alaska and Totem Ocean Trailer Express
Inc 13 1415

Complaint is dismissed and the proceeding terminated on the basis of a settlement
agreement between complainant and respondents Both the law and Commission policy
favor settlements State of Alaska v Pelican Cold Storage Inc 109 111

The informal docket proceeding with respect to complainantsrequest for reparation
for freight overcharges was dismissed where a settlement of the claim with the carrier
had been achieved A Bohrer Inc v HapagLloyd Lines US Navigation Inc 234
237

Shippers claim for reparation was dismissed upon a showing that respondent carrier
had paid the shippers claim in full and that the shipper had acknowledged receipt of
such payment Royal Cathay Trading Co v Seaway Express Lines 354 357

With respect to a statement by the ALL in dismissing a complaint proceeding upon
the basis of a settlement between the parties that the Commission is without power to
force a complainant to litigate his claim Rule 93 of the CommissionsRules of Practice
and Procedure states that satisfied complaints will be dismissed in the discretion of the
Commission Considering the fact that the parties here feel that settlement is more
prudent than bearing the expense of litigation and the fact that it is not clear that
respondent is subject to the Commissionsjurisdiction the order of dismissal is upheld
Since the terms of settlement were not furnished to the Commission dismissal should

not be regarded as a determination of the propriety of the terms Parties who settle
section 18b3 rate disputes are charged with knowledge that the section requires strict
adherence to published tariff rates of common carriers and the penalties for violation of
the section Supreme Ocean Freight Corp v All Caribbean Inc 428

Statuteelnatalens

A claim for alleged freight overcharges on a shipment which occurred in October
1974 was timely filed with the Commission in July 1976 well within the two years after
the cause of action accrued Pan American Health Organization v PrudentialGrace
Lines Inc 18 19

Where it was determined that the complainant shipper did not have standing to assert

a claim for reparation of alleged overcharges which had been paid by the consignee not
the shipper and that no valid assignment of the consigneesclaim had been made to the
complainant within the twoyear period of limitations prescribed by section 22 of the
Shipping Act 1916 the complainant would not be permitted to file an amended
complaint based on an assignment of the consigneesclaim subsequent to the running of
the limitations period Delay in filing a sustainable complaint beyond a permissible
period of time established by law is not excusable on the ground that the person did not
know the law or understand its procedures Carton Print Inc v Austasia Container
Express Steamship Co 30 3942

The two year limitations period set forth in section 22 of the Shipping Act 1916
starts either upon delivery of the cargo to the carrier or upon payment of the freight
charges whichever is later Accordingly a complaint filed on February 17 1977 was
timely filed notwithstanding that the bill of lading was dated February 12 1975 where
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payment of the freight charges was actually made on or about March 10 1975 Sun
Company Inc v Lykes Bros Steamship Co Inc 67 6869

Carrier was required to pay a freight overcharge claim made almost two years after
shipment and based on value per the shippers invoice where the claim was filed within
Iwo years of accrual the invoice supported the claim and the carrier had admitted that

the claim was correct and had offered nothing other than the socalled sixmonth
tariff rule to its defense CSC International Inc v Venezuelan Lines 293 294295

A cause of action based upon a claim for reparation accrues at the time of shipment or
upon payment of freight charges whichever is later Accordingly shippers claim for
refund of an overcharge which was received by the Commission two years and four
days after the date of shipment was nonetheless filed within the twoyear statute of
limitations since the freight charges on the shipment were not paid until three months
after the date of shipment Royal Cathay Trading Co v Seaway Express Lines 354
356

Section 18613 of the Shipping Act 1916 specifies that an application for permission
to refund portions of freight charges must he filed with the Commission within 180 days
from the date of shipment An application which was not received in the Office of the
Secretary of the Commission until 181 days after the date of shipment but which bore a
stamp showing that it had been received at the Commission on the 180th day was
timely filed within the meaning of the statute Mitsubishi International Corp v Far East
Conference and American President Lines Ltd 566 567

The settlement officer Incorrectly interpreted the Commissionsrule which states that
a cause of action is deemed to accrue upon delivery of the property or payment of the
charges which ever is later to mean delivery to the consignee The correct
interpretation of the rule is deliver y to the carrier rather than the consignee In this case
one of the complainantsclaims was time barred under either interpretation Mitsubishi
International Corp v NYK Line 636

Provision of law that an application for refund or waiver of ft eight charges must be
filed with the Commission within 180 days from the date of shipment means that the
count begins on the first day after the date of shipment The date when the cargo is
delivered to the carriers dock or the date when the hill of lading is issued may be

considered as the date of shipment There is reason to believe that the term from the
date of shipment was intended to he synonymous with the term after the cause of
action accrued in section 22 of the Shipping Act 1916 If this is so then the 180 day
count under section 18103would begin at the time of shipment or upon payment of the
freight charges whichever is later US Department of Agriculture v Waterman
Steamship Conference 644 648

On the basis of established precedent either the date of delivery of the cargo to the
carrier or the date of the on hoard hill of lading may properly serve as the start up date
for computing the 180days statutory period of limitation for tiling refund or waiver
applications Hermann Ludwig Inc v Waterman Steamship Corp 670 671672

Where a period of 179 days elapsed between the date the cargo was loaded aboard the
vessel and she date an application to waive a portion of freight charges was received for
filing the 180day requirement of section I81b3 of the 1916 Act was satisfied Kuehne

Nagel Inc v Lykes Bros Steamship Co Inc 798 802
In computing the 180day time period for filing waiver or refund applications pursuant

to section 1863 of the 1916 Act the count begins on the first day after the date of
shipment and ends on the date of filing the application Filing takes place on the day
the application is deposited in the mail or the day the application is received by the
Commission if filed by hand Id 802

With regard to the statutory requirement that an application for permission to waive

20 FMC



INDEX DIGEST 947

collection of a portion of freight charges be filed with the Commission within 180 days of
the date of shipment the Commission has followed a policy of flexibility and has
specifically permitted the date of an on board bill of lading or the date of loading
aboard vessel to start the time running that is the date of shipment has been
determined by reference to an on board bill of lading date or date of loading not
merely by the bill of lading originally issued by the carrier Westinghouse Trading Co v
American Export Lines Inc 874 880

Regardless of the present state of uncertainty occasioned by the lack of a fixed
definition of the term date of shipment as used in section t8b3of the Shipping Act
and the Commissionsregulations thereunder there was no reason to deny a carriers
application for permission to waive collection of certain freight charges provided that
the carrier provided sufficient evidence to place its application within the boundaries of
timeliness established by the Commissionsprior decisions Indeed since the Commis
sion had established by its prior case law certain guidelines for computing the 180 day
period within which the application was required to be filed it would have been
inequitable to deny the application due to a retroactive change in those guidelines Id
880

A carrier which sought permission to waive collection of a portion of the freight
charges sufficiently established that it had filed its application within 180 days after the
date of shipment despite the fact that the application was filed 197 days after the date of
shipment shown on the carriers original bill of lading where it presented an affidavit
with attached dock and pier receipts and a Bureau of Customs Declaration showing date
of departure of the carrying vessel which proved that the shipment in question had not
been loaded on the ship until 169 days prior to the filing of the carriers application Id
881

Tariff designations ambiguity

Where two tariff descriptions apply to shipped goods the more specific of the possible
atMicaions must prevail Pan A met icon Health Organization v Atlantic Lines Inc
22012231

The Commissionsdomestic offshore commerce tariff rules with respect to forbidding
options as to applicable rates merely forbids the filing of rates which are clearly
duplicative conflicting or ambiguous The possibility that a tariff allows a given
commodity to quality ton meeting expressly stated conditions for carriage fix more than
one rate when the different Cates in question reflect bona fide differences in transporta
tion conditions is not grounds for rejection or cancellation Publishing Filing and Posting
of Tariffs in Domestic Offshore Commerce 238 246

A fair and reasonable construction must be given to the terms of a tariff and the
terms must be construed in a sense in which they are generally understood and accepted

commercially As a corollary shippers should not be permitted to alail themselves of a
strained and unnatural construction CSC International Inc v Lykes Bros Steamship
Co Inc 551 t55

A tariff when in dispute is to be construed as any other document This rule
means that a tariff having been written by the carrier is vulnei able against the carrier if
the tariffs meaning is ambiguous it does not mean however that other rules of

documentary construction necessauly apply to the construction of tariffs Thus for
example when construing a contract or statute a proper inquiry is the intent of the
parties or the legislature however when construing a tariff the express language of
the tariff governs not the unexpressed Intention of the author of the tariff Id 555

In construing tariff provisions resort to extrinsic evidence or matters outside the
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express language of the tariff may be had in only three instances where the language of
the tariff is itself vague where the tariff contains technical words which require
interpretation because their meaning is not generally known or where there exists a
custom or usage of a trade or a course of dealing of the parties which although not
specified in the tariff is such that it must be applied Id 555556

The rule of tariff construction which permits resort to extrinsic evidence where the
language of the tariff is vague appears to permit the introduction of extrinsic evidence
in virtually every case in which a tariff provision is subject to dispute The very
existence of a dispute between a skipper or his professional freight auditor and a carrier
would seem to present an arguable case of vague tariff language Id 556

Extrinsic evidence in the form of consultation of the dictionary is considered in
virtually all cases involving tariff construction Resort to extrinsic evidence however
obviously encompasses a good deal more than mere reference to dictionaries resort to
the dictionary may give rise to the problem of alternative meanings which only poses
the further problem of which alternative to choose Where this problem arises the
proper choice is that meaning of a tariff word or phrase which is generally understood
and commercially accepted Id 556

A shippers contention that the term petroleum solvents appearing in a carriers
tariff item interpreted in accordance with chemical industry understanding reasonably
described a shipped substance which was a petrochemical was without merit To
accept the shippers conclusion would require the inclusion under the generic head
petroleum solvents of petrochemical solvents that were neither based on nor derived
from petroleum which would constitute a strained and unnatural construction Id
558

The manipulation of dictionary definitions can never establish that a particular
meaning of a technical term or a particular description of a product is the meaning or
description generally attributed to it by those in a particular industry or commercial
endeavor Id 558559

The fact that a shipper of chemical products which presumably had access to the
applicable tariff described chemical products delivered to respondent carrier as
chemicalnosand not as petroleum solvents cast considerable doubt on the
shippers subsequent contention that the chemicals shipped were understood by the
chemical industry to be petroleum solvents within the meaning of the tariff Provision
Id 559

Reparation of a portion of freight charges was awarded where the carried improperly
classified a shipment of Plastic Insulated Mugs under the tariff item designated
Plastic Goods NOS rather than under the more specific tariff item designated
Plastic or Paper Products The Commission has held that the more specific of two
possible tariff applications must prevail and since Plastic Insulated Mugs were
Plastic Products within the meaning of this generic tariff item the NOS rate had no
application KFC International Sales v Atlantic Lines 597 598600

Where the carrier had a rate for alcohol including methanol and a rate for dangerous
or hazardous cargo NOS the shipper of methanol described on the bill of lading as
flammable liquids was entitled to the lower rate for methanol Tariff terms must be
interpreted in the sense they are generally understood and accepted commercially
Methanol is described as methyl alcohol or wood alcohol Reparation is awarded J T
Baker Chemical Co v Barber Blue Sea Line 684 686687

Shipper was not entitled to reparation because it was allegedly overcharged as a result
of the carrier failing to apply a palletization allowance on a shipment of rubber cement
The cargo was hazardous and the tariff rule on palletized cargo listed dangerous and
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hazardous cargo as cargo upon which the allowance was not to apply National Starch
Chemical Corp v Hansa Line 741 742743
Rules of tariff construction require that the more specific of two possibly applicable

tariff items must apply If evidence presented by a shipper shows cargo shipped and
rated by the carrier to be covered by a more specific item of the carriers tariff the
shipper is entitled to rating of the cargo under that item Allied Stores International Inc
v United States Lines Inc 869 872

Trade name rules

The trade name rule whereby bills of lading reflecting only trade names are
automatically subject to application of the rate specified for Cargo NOS governs
only the rating of cargo by the carrier at the time of shipment and cannot be invoked as
a bar to a later showing in a proper proceeding before the Commission as to the exact
nature of the commodity shipped If the evidence shows that a more specific tariff item
fits the commodity shipped the complainant is entitled to be rated under that item Sun

Oil International Inc on behalf of Venezuelan Sun Oil v Venezuelan Line TTIShip
Agencies Inc 622 623624
TARIFFS

Investigation into the lawfulness of proposed ILA tariff rules on containers is
discontinued in the light of the effective withdrawal of the rules through a decision of
the court upholding a decision of the National Labor Relations Board that ILA had

violated the National Labor Relations Act with respect to the collective bargaining
provisions which underlie the tariff rules and by a tariff rule providing for non
enforcement of the container rules The determination of the Commission to take no

action should not he construed as d conclusion by the Commission with respect to its
authority over the container rules where they attempted to be enforced at any time Sea
Iand Service Inc and Gulf Puerto Rico Lines Inc Proposed Rules on Containers
120 121122

Nonvesse operating common carrier is required to amend the bill of lading to clarify
the contractual relationship between the actual shipper and the NVOCC as carrier
The title page in its tariff must he amended to delete the statement that the tariff is

applicable to cargo moving on through Bill of Lading issued by the Carrier The
NVOCC admitted that it does not issue a through bill of lading and reference to such on
the title page is misleading Pacific Coast European Conference v Southern Pacific
Marine Transport Inc 16611711

Investigation into Sea Land tariff changes on the commodity Freight All Kinds for
shipments from US Atlantic coast ports to Puerto Rico is discontinued The carrier had
received permission to withdraw and cancel the subject tariff pages Thus the matters
under investigation were moot and the relief originally sought by petitioning intervenors
had in effect been granted in full SeaLand Service IncAmendment to Freight All
Kinds in the USAtlanticPuerto Rico Trade 1991200

Regulations governing the publishing filing and posting of tariffs in domestic offshore
commerce are revised to require the filing of through intermodal tariffs The Commission
has authority to accept intermodal joint rates between FMC regulated domestic
offshore carriers and carriers regulated by other agencies The acceptance of such tariffs
and the regulation of practices clearly ancillary to the all water transportation of such
carriers does not represent an attempt to assert substantive authority over inland
activities within the exclusive jurisdiction of the ICC or the CAB Publishing Filing and
Posting of Tariffs in Domestic Offshore Commerce 238 240

The Commissions responsibilities to prevent unfair and unreasonable rates and
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practices pursuant to Shipping Act sections 16 First and 18a and Intercoastal Shipping
Act sections 2 3 and 4 is sufficient to support a requirement that domestic offshore
carriers file their entire through rate with the FMC as well as their porttoport rates
when they provide through transportation to the public Shipping Act section 33 does
not prohibit the Commission from obtaining tariff information which is also submitted to
the ICC Id 240

Rules governing the publishing filing and posting of tariffs in domestic offshore
commerce are amended to permit the filing without special permission of project rates
which meet certain specifications Major one time only governmental and charitable
construction or relief projects otherwise eligible are included in the definition of project
rates Each such rate must be accompanied by a showing that the rate covers all of the
carriers variable costs and makes more than a de tninimis contribution to fixed

expenses Id 12413
Definition of substituted service in the revised rules governing the filing of tariffs in

domestic offshore commerce limits the use of such service to the occasional use of other

carriers or other modes of transportation necessitated by unexpected operating exigen
cies Regular arrangements for servicing a locality indirectly on a single bill of lading by
substituting the facilities of another carrier must he treated as joint through transporta
tion whether inlet or not and not as the through service of a single carrier Id
241

Requirement that a through route be offered under a single bill of lading is deleted
from the final rules on publishing and filing tariffs in domestic offshore commerce
Whether a through rate is formed by combining local or proportional rates is by itself
irrelevant for tariff purposes and requirements relating to such combinations are deleted
from the definition of through rate Id 241242

Transshipment in the revised rules governing the filing of tariffs in domestic
offshore commerce is defined as the physical transfer of cargo from a vessel operating
domestic offshore carrier to any other carrier and the definition of carrier is modified
to indicate that commonly owned or controlled carriers operating in different transpor
tation modes shall be considered sepaiate carriers for tariff filing purposes ICC
regulated Part 111 carriage shall be considered a different mode of transportation Than
domestic offshore water carriage for tariff tiling purposes Id 242

Definition of cargo interchange is omitted from the revised rules on filing of tariffs
in domestic offshore commerce The term is not used in the rules and part of the original
definition is incorporated into the final definition of transshipment It is assumed that
interchange will be used in tariffs to describe cargo transfers between vessels of the
same carnet or transfers between nonFMC regulated carriers Id 242

Repeal of former section 6 of the Intel coastal Shipping Act does not prohibit the
publication of tariffs exclusively for government cargo in domestic offshore commerce
Section 6 dealt only with the level of government rates Carriers inay but are not
requited to continue offering rates for government cargoes provided that any discounts
or other privileges provided are reasonable and cost justified under Shipping Act
standards Id 243

Rules governing the filing of tariffs in domestic offshore commerce provide a minimum
30days notice Carriers may file tariffs which furnish a greater period of notice but the
procedures employed to protest tariffs remain the same in each instance Uniform
procedures for protesting tariffs allow for greater efficiency in the administration of the
Intercoastal Act section 3 and should eliminate a present source of confusion to shippers
and carriers alike Id 243

Contention of PRMSA that it is unreasonable that PRMSA be required to mail

domestic commerce tariff matter to its large number of tariff subscribers on or before
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the time it submits its filing with the Commission is rejected Although some carriers
may find it necessary to begin planning their tariff filings somewhat earlier than they do
now there is no reason to believe such advance planning will cause inefficiencies or
hardships as a general rule The special permission process is available in hardship
cases Id 243244

Revised rules on the posting of tariffs in domestic offshore commerce require posting
30 days prior to their effective date Intercoastal Shipping Act section 2 requires 30 days
advance posting Posting is the only practical method for nontariff subscribers to obtain
advance notice of tariff changes Posting refers to the maintenance of complete and
uptodate tariffs for public inspection during ordinary business hours and tariff material
which is filed but not yet effective must he maintained in a manner which indicates its
prospective nature Carriers are also required to provide the public with sufficient access
to informed carrier personnel to permit interested persons to accurately ascertain the
carriers present and proposed rates as expressly set forth in the applicable tariff or
tariffs Id 244

Rule with respect to the effective date of rate changes for through intermodal
transportation in domestic offshore commerce is revised so that it applies to all joint
through routes but not single carrier transportation featuring pickup and delivery
service while retaining the essential requirement that shippers be charged the rate in
effect on the day the first or initiating carrier takes possession of the cargo ld 245

The Commissionsdomestic offshore commerce tariff rules require a full description
of all terminal services provided as part of a tariffed transportation service whether

charged for separately or included in the line haul rate Dollar amounts must be stated
only when the carrier collects a separate charge for services it performs itself or
through agents or offers shippers a terminal allowance in lieu of performing specified
servicesie when the carrier can control the dollar amounts involved When a third

party performs terminal services which are charged against the cargo the tariff must
advise the shipper of this fact bur may refer to a terminal tariff or other governing
publication for an exact statement of the charges in question Id 246247

Rules governing the publishing of tariffs in domestic offshore commerce require public
disclosure of through intermodal transportation rate divisions Id 247

Foreign commerce tariff filing regulations are amended to inter alter temporarily
withdraw certain definitions to avoid possible conflict with recent court cases concerning
intermodal transportation and the CommissionsGeneral Order 38 to expressly include
nonvessel operating carriers in the definition of carrier to remove temporarily the
requirement that tariffs contain a precise breakout of the porttoport rates for each
commodity carried to permit carriers to offer individual subscriptions to hill of lading
tariffs rules tariffs or other major components of their total tariff filing to permit
contract rates to be increased after 90 days notice without regard to the length of time
the rate has been in effect and to delete a provision which flatly proscribed the filing of
requests for special permission to increase MerchantsContract rates on short notice

The action taken by the Commission does not represent its final position especially
insofar as intermodal tariff filings are concerned Publishing and Filing Tariffs by
Common Carriers in the Foreign Commerce of the United States 286 289290

Section 18b of the Shipping Act requires precision in tariff Preparation content and
filing to the greatest extent practical The Commission must interpret what is practical
in the Tight of current shipping conditions In todays containerized highly competitive
shipping environment the agencys staff port interests competing carriers and shippers
can all Netter conduct their business when tariffs list only the individual ports or points
which actually receive regular service from the publishing carrier Carriers can amend
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their tariffs on the requisite statutory notice when they wish to call at additional ports
Id 290

Foreign commerce tariff filing regulations require carriers to accurately disclose what
they pay to ocean freight forwarders It is beyond the scope of the instant proceeding to
determine whether modifications should be made in the nature and extent of forwarder

brokerage compensation that carriers are presently paying Contention that the rule is
vague and ineffective should be presented in the form of a petition or complaint directed
at specific aspects of General Order 4 the freight forwarder rules Id 291

Certain tariffs of four nonvessel operating common carriers are cancelled in view of
the carriers failure to respond to a show cause order failure to amend the tariffs since
at least July 1 1974 and failure to submit annual financial reports commencing with
their respective 1975 fiscal years Publication of Inactive Tariffs by Nonvessel Operating
Carriers in Domestic Offshore Commerce 371

Carriers not actively carrying cargo or clearly committed to commence carrying cargo
between ports named in a published tariff at the rates stated therein are not common
carriers by water within the meaning of Shipping Act section 18b of the Commissions
tariff filing regulations and their tariffs are subject to cancellation Publication of
Inactive Tariffs by Carriers in Foreign Commerce 433 434

The presumption that active common carrier service has ceased which is created by
carriers failure to amend their tariffs for at east two to eight years is not overcome by
statements that the tariffs were active but with no showing of actual cargo carryings
regularly scheduled voyages ongoing cargo solicitation recent bills of lading or other
evidence The tariffs are cancelled Id 434

A tariff maintained solely for the purpose of obtaining a competitive edge over carriers
who have not filed tariffs in a given tradeby avoiding the 30 day notice or special
permission requirements of Shipping Act section 18b prior to entering a tradeis a
paper tariff Paper tariffs do not contain rates which are commercially attractive to
shippers but do allow the carrier to quickly reduce rates whenever a large enough
shipment is tendered to make a vessel call profitable Filing of such tariffs is not
permitted because they are essentially misleading to shippers potentially unfail to small
shippers and carriers attempting to maintain regular schedules in the trade encourage
misunderstanding and sharp practices and impose an unnecessary administrative burden
on the Commission staff Such a tariff is cancelled in the instant proceeding Id 435

Proposition that because the Shipping Act 1916 does not require a carrier to maintain
service with a prescribed regularity the Commission may not prohibit carriers from
publishing tariffs which provide for vessel calls on a by inducement basis is
untenable Section 18b applies only to common carriers by water and carriers who
serve a trade by inducement only are not common carriers by water for the purpose
of publishing a tariff covering that trade Common carriage for tariff filing purposes is
defined as commercial activity which shows a clear intention to move cargo under the
proffered tariff within a commercially reasonable period of time subsequent to filing It
is not necessary to find that a carrier has actually refused cargoes tendered for carriage
at its published tariff rates It is enough that there has been an extended period within
which no common carrier service has been provided to the subject trade Id 436

Tariff actions formulated by a conference are taken pursuant to authority granted
under the approved section 15 agreement It follows that tariff matters found to be
unlawful relate back to the issuing authoritythe conference agreementand failure to
modify or delete an unlawful tariff provision can result in the disapproval of the
underlying section 15 agreement A show cause order was not procedurally defective in
not detailing this stepbystep procedure when the result should be obvious to all
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affected parties Far East Conference Amended Tariff Rule Regarding the Assessment
of Wharfage and Other Accessorial Charges 772 778

On reconsideration of decision to discontinue proceedings instituted to determine the
legality of socalled 50mile container rules the Commission determines that the
order of discontinuance must be vacated and a decision issued on the merits Cases

cited by a party opposing discontinuance are persuasive of the claim that the issues
regarding the validity of the rules are not moot The proceeding had been discontinued
as moot on the basis of a court ruling affirming an NLRB decision finding the collective
bargaining provisions underlying the rules unlawful under the NLRA and on the basis
of an effective withdrawal of the rules SeaLand Service Inc and Gulf Puerto Rico

Lines IncProposed Rules on Containers 788 792793

TERMINAL LEASES See also Terminal Operators

Considering the time lapse since the institution of the proceeding and the technological
changes which have occurred in the operation of terminals the Commission withdraws

its proposed rules governing the filing of terminal lease agreements between common
carriers by water andor other persons subject to the 1916 Shipping Act Filing of
Agreements Between Common Carriers by Water andor Other Persons Subject to
the Shipping Act 1916 44 45

The Commission reaffirms its finding that respondents implemented a cooperative
working arrangement without Commission approval since signing mini max terminal

lease agreements Eight minimaxi piers were designated as public piers with the
understanding that the provisions of a public tariff would not actually be applied to them
pending resolution of the instant proceeding These agreements were not filed for
approval and were continually implemented in violation of section 15 from the date the

piers were declared public until occupancy either ceased or became based upon an
approved agreement Agreement No T2880 As Amended et al 753 754

Minimax terminal lease agreements cannot be approved retroactively Id 754
Whatever else might he intended by the requirement of section 15 that agency action

occur promptly consistent with due process that statute does not authorize the
approval of otherwise unapprovable agreements or implementation of unapproved
agreements whenever the proponents demonstrate that adjudication has not been
promptly completed Id 755

The command of section 15 is absolute Violations do not require a showing of bad
faith or even of intent and the Commission lacks general equity powers to assure that
fairness is achieved in all matters over which it possesses regulatory jurisdiction The
Commission may not sanction past violations of the Shipping Act by retroactively
approving an agreement under section 15 Id 755

Terminal lease agreements which reserve to the lessor an absolute veto as to which

vessels may use the leased facilities or limiting vessel use of the facilities bring the
agreements within the regulations of the Commission which define the agreements
subject to the Commissionsjurisdiction under section 15 One provision of the
regulations requires the filing of an agreement by any person who owns or leases
property used as a terminal in connection with a common carrier by water when the
landlord maintains some control over the lessees rates or competitive practices either
by unilateral action or by mutual agreement Another provision requires filing of
agreements covering the lease of terminal facilities when they control regulate prevent
or destroy competition by obligating the lessee to discriminate against one carrier or
shipper in favor of another The agreements here provide for some control by the lessor
port over its tenants competitive practices In addition the leases provide that the
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lessee shall not maintain or permit on the premises any refrigerating or cold storage
facilities Thus the agreements further control how the facilities shall be used by limiting
the kind of cargo that can be handled Id 762763

The incorporation by reference into terminal lease agreements of the lessors rules
and regulations which substantially affect the operations and competitive practices of
the terminal facilities by the lessees bring the agreements within the purview of a
Commission interpretive regulation which requires the filing of agreements covering the
lease of terminal facilities when they fix or regulate the rates rules regulations or
charges by requiring the lessee to conform to rates rules or regulations established by
the lessor Id 764

Where the lessee of terminal facilities under a mini max lease also operated public
terminals with the charges made pursuant to a tariff the deviation as to rentals charged
under the lease agreements as compared to those persons using the public piers results
in the lease agreements falling within the purview of the Commissionsinterpretive
regulation which requires filing of agreements covering the lease of terminal facilities
when they give or receive special rates accommodations or privileges by deviating from
established tariff charges through a fixed rental in lieu of tariff rates or rental payment
based on tariff charges with a maximum payment established Id 764

Commission regulation which requires filing of agreements covering the lease of
terminal facilities when they give or receive special rates accommodations or privileges
by deviating from established tariff charges through a fixed rental in lieu of tariff rates
or rental payment based on tariff charges with a minimum payment established is
applicable to the Port Authoritys leases of its Brooklyn terminal since not all of the
tenants are afforded the benefit of a reduced rental as is provided in the leases Id 764
765

TERMINAL OPERATORS See also Terminal Leases Wharfage

A terminal operator is not an other person subject to the 1916 Shipping Act if the
only vessels calling at its piers are not common carriers The Shipping Act applies to
common carriers at common law At common law a carrier is a common carrier if it

holds itself out to carry goods for anyone Here vessels calling at the operators coal
piers do not hold themselves out as common carriers Rather the vessels carry coal
under contract or charter only for either the purchaser or the seller of the coal The
vessels do not advertise a sailing schedule they have not published a tariff for the
carriage of coal nor have they filed a tariff for such carriage at the Commission
Accordingly vessels calling at the coal piers are not common carriers and thus the

operator does not provide terminal services in connection with a common carrier by
water The operator is not an other person with respect to its operations at the coal
piers and consequently the Commission does not have jurisdiction over the operations
of the coal piers McAllester Brothers Inc v Norfolk Western Ry Co 62 6566

A port authority violated section 17 of the 1916 Shipping Act by establishing
assessing attempting and actually collecting a charge for electric power furnished to
containers plugged into reefer slots which was not authorized and provided for in its
tariff Prior to May 5 1976 the port furnished electric power to refrigerated containers
when they were plugged into the reefer slots but no charge over and above the charges
stated in the ports tariff for wharfage demurrage or storage was assessed for electric
power furnished these containers The port then claimed that a tariff provision
authorized a charge However that provision was contained in a section of the tariff
relating to stevedoring services and dealt with electric power supplied to the vessel The
organization of the tariff was such that to interpret the provision as authorizing a charge
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for electric power furnished to containers would be to create an ambiguity where none

existed Matson Navigation Co v Port Authority of Guam 505 508 510513
Provision of a terminal tariff which provides for an electric power charge at a cost to

be determined by another person requires the user to look beyond the tariff to ascertain
what the cost to him will be This places on the user an onerous burden not imposed by
law and such practice cannot be too strongly condemned Id 514
WHARFAGE

Proposed tariff rule of the Far East Conference which would assess wharfage and
other accesorial charges against the cargo contravenes section 205 of the 1936 Merchant
Marine Act and therefore is contrary to the public interest within the meaning of
section 15 of the 1916 Shipping Act Since terminal charges generally vary from port to
port the effect of the rule would be that shippers would pay a total ocean carrier freight
charge which varies at different ports Far East Conference Amended Tariff Rule
Regarding the Assessment of Wharfage and Other Accessorial Charges 772 774775

Conference argument that section 205 of the 1936 Merchant Marine Act does not
apply to the conferencesfiling of a tariff assessing wharfage and other charges against
the cargo because that section speaks about prevention by agreement of a carrier from
serving an improved port at the same rates which it charges at the nearest port already
served by it and the rates quoted by the conference in its tariff are the same regardless
of port of loading and only the charges assessed by the terminal operator are to be
passed on to the cargo interests is rejected It is clear that the overall assessment made
by the conference is not uniform terminal charges vary and because it is established
through conference action falls squarely within the prohibition of section 205 The
conference decision to discontinue absorbing these terminal charges and instead pass
them on to the shipper results in a new and additional charge by the carrier against the
shipper As long as the charges are in the first instance properly assessed against the
carrier any passthrough to the shipper results in a charge by the carrier and becomes a
component pan of the overall ocean freight paid for transportation by the shipper Id
775776

A vessel may assess terminal charges against the cargo where the terminal operator
has billed and collected such charges from the carrier provided the terminal charges are
in the first instance incurred for the benefit of the cargo and are the responsibility of
that party Far East Conference tariff rule would allow for the pass through of terminal
charges lawfully assessed against the vessel Where this pass through is attempted
within the framework of a conference agreement section 205 of the 1936 Merchant
Marine Act must he taken into consideration Id 1776

A carrier has the right to break out its tackletotackle rates and accessorial charges
A carrier could assess different accessonal charges at different ports plus a uniform
tackletotackle rate provided it acts independently of other carriers Similarly a
conference could publish a tariff rule assessing wharfage and other charges against the
cargo and avoid problems with section 205 of the 1936 Merchant Marine Act if each

member line was given the right of independent action In such situations the concerted
action with which section 205 concerns itself would he lacking Id 776777
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