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No 969

ALASKA STEAMSHIP COMPANy GENERAL INCREAS IN RATES IN THE

PENINSULA AND BERING SEA AREAS OF ALASKA

No 1067

NORTHERN COMMERCIA Co RIVER LINES GENERAL INCREASE IN

RATES IN THE YUKON RIVER AREA OF ALASKA
I

Decided March 5 1964

Rates and charges of Alaska Steamship Company and Northern Commercial
Co River Lines found to be unjust and unreasonable to the extent that

they provide Alaska Steamship Company with a rate of return in its sea

sonal service inexcess of ten 10 percent

Stanley B Long andIra L Ewers for respondents
George N Hayes and Richard S Sasaki for State of Alaska

intervener

Leonard Shinn for General Services Administration intervener

Harold L Witsaman Hearing Counsel
AltonL Jordan Hearing Examiner

REPORT

By the Commission JOHN HARLLEE Chairman THOS E STAKEM
Vice Chairman ASHTON C BARRETT JAMES V DAY and JOHN s
PATTERSON Cornmissioners

On December 18 1961 the Alaska Steamship Company herein
after Alaska Steam filed certain rates and charges with the Com
mission to become effective on January 18 1962 On January 15

1962 the Commission suspended the effective date of these rates and

charges for four months and instituted this investigation to deter

mine whether the rates and charges were just and reasonable By
stipulation the parties agreed that the decision in Docket 969 would

govern the increased rates in Docket 1067 which rates had been filed
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2 FEDERAL MARITIME COMMISSION u
Hearings were held before Examiner A L Jordan in Seattle from

December 4 to 15 1962 and Examiner J ordan issued his initial

decision on June 3 1963 In his initial decision Examiner J ordan

found inter alia that the rates and charge of Alaska Steam were

unjust and unreasonable to the extent that they produced a rate of

return exceeding twelve percent Alaska Steam and Northern Com

I
mercial Company the respondents and GeneraServices Admin

istration hereinafter GSA the State of Alaska hereinafter

State and the Commission s Hearing Counsel filed exceptions to

the initial decision of the EXaluiner Oral argument on exceptions
was heard

The increased rates under consideration are a 10 percent increase

on general cargo to the seasonal areas of Alaska Bristol Bay Nome

Iotzebue and the general Bering Sea areas a 20 percent increase

on cannery cargo cans cartons and salt which are used in the sal

mon canning process and a 10 percent increase on southbound canned

salmon products from an areas of Alaska Thus the increases affect

the so called seasonal trade as opposed to the scheduled trade

The seasonal trade exists only during the summer months and is pri
marily concerned with the movement of cannery supplies and canned

salmon while the scheduled trade operates year round to the South

eastern and Southwesternareas of Alaska

RATE BASE

In testing the reasonableness of the rate increases the Examiner

constructed a partial rate base for the seasonal service and applied
ia rate of return with respect to the partial rate base to which Alaska

Steam took exception
iVe are in agreement with the Examiner that the rates under in

vestigation should be tested by the results ofoperation in the seasonal

trade and not by the over all operations of Alaska Steam The in

creases filed by Alaska Steam apply to commodities moving principally
in the seasonal trade In this trade Alaska Steam enjoys a viitual

monopoly while in its scheduled trade it faces keen competition
The record shows that Alaska Steam has reduced its rates in the

scheduled trade Alaska Steam has put forth no convincing rationale

as to why we should measure the increases here by the results of the

carrier s over aU operations To do so would in our opinion allow

the carrier to offset losses in the competitive trades with profits from

the trade in which it presently enjoys a virtual monopoly Shippers
in the seasonal trade are dependent upon Alaska Steam s service

vVe think it would be unfair to saddle such captive shippers with the

burden of the carrier s losses resulting from operations in the sched

hIed trade The separation of services and construction of a partial
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rate base while perhaps subject to some infirmities regarding exacti
tude of allocations is the fairest method of testing these increases
And while Alaska Steam objects to this procedure the evidence pre
sented by it during the course of the hearing was sufficient to enable
the construction of the partial rate base All figures necessary for
such a computation were presented in the exhibits and testimony of

the carrier vVe therefore reject the contentions of GSA and State
that Alaska Steam failed to meet its burd n of prof The carrier

was entitled to urge on the Examiner its theory of rate mal ing as it
did but the fact that it did not present a computation of a partial
rate base cannot be equated with a failure to meet its burden ofproof
Alaska Steam presented all the information required for a separation
of the seasonal and scheduled services and the Examiner in making
his decision constructed the partial rate base from this information

Alaska Steam excepted to certain allocations made by the Examiner
in his computation of the partial rate base The Examiner did not

include the entire net book value of all vessels used in the seasonal
service in the partial rate base for the reason that tl e seasonal ships
are used in the scheduled service when the need arises Although the

ships are used primarily in the seasonal service they also generate
revenue for the scheduled service and we think that the Examiner s

allocation wasa proper one

The Examiner utilized net book value in valuation of the ships
of Alaska Steam Alaska Steam contends that the Commission should

value ships on the basis ofmarket value but we are unconvinced that

we should depart from the use of net book value utilized in several

previous rate cases See Atlantic Gulf Puerto Rico General In

crease in Rates and Oharges 7 F 1C 87 106 1962 and General

Increases inAlaSkan Rates and Oha1 ges 7 F 1 C 563 581 582 1963

where the use of net book value as opposed to market value is fully
discussed

Alaska Steanl took exception to the Examiner s non inclusion in

the partial rate base of the investment in deferred charges and ex

penses and his failure to inClude a specific amount for working capital
of related companies The Examiner allowed as working capital an

amount approximately equal to one round average voyage expense
for each ship in the service Thus provision has been made not only
for current operating expenses of Alaska Steam including the costs

of services performed for Alaska Steam by related companies but

also for defeiTed charges and expenses Alaska Steam s exceptions
are rejected

Alaska Steam contends that the Examiner should have included in
the partial rate base the fair value of property used in the trade but
not owned Ve rejeat tIllS contention In Atlantic Gulf Puerto

Q Ii1 I
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Rico General Irwrease in Rates andOlwrges 7 F M C 81 1962

wesaid

In the earlier decision in this case 6 F M B 14 the Board determined cor

rectly we think that the value of terminal faciHties used but not owned by the
carriers should not be included in therate base The carriers are not devoting
their capital to the public use insofar as such property is concerned

It is proper to include as expenses the rentals paid and other expenses of the

I carriers which arise by reason of the use of the facilities However to include

the value of non owned property in the rate base and owners expenses instead

of rentals as expenses results ina windfall to the carriers at the expense of the

shipping public 7 F M C 87 110

The fact that the non owned property that Alaska Steam would have

us include in the rate base consists of chartered vessels which are
I

claimed to be indispensable to the seasonal operation does not lIter
the principle that such property is not included in the rate base

The rate of return is essentially a return on invested capital and non

owned property does not represent an investment of the owners

capital

C

l

ALLOCATION OF INCOME AND EXPENSES

The Examjner allocated administrative and general expense ac

cording to the proportion that total vessel operating expense in each

service bears to the total vessel operating expense In so doing the

Examiner followed earlier precedent set by us See GeneralIncreases
i in Rates 1961 7 F M C 260 at 288 1962 Alaska Steam excepted
to this allocation and it contends that the allocation should be accord

ing to vessel days computed pursuant to J1aritime Administration

I General Order 60 Alaska Steam s contention that M A General

Order 60 should be used is premised on the proposition that since it

has considerable pre season and post season activity in regard to its

seasonal operations the use of the formula under th M A General
Order is more fair

I
First while Xlaska Steam may comply with MA General Order

60 in its accountings to the Maritime Administration there is noth

ing to prevent us from prescribing another allocation procedure dif
i ferent from that of MA General Order 60 MA General Order
60 involves a complex formula relating to excess charter hire and

we are not convinced that its use is justified in this case

Second since administrative and general expenses are a mixture

iof salaries and expenses that pertain to the over all management and

operation of Alaska Steam logical reasoning dictates that their al

location should follow those expenses i e vessel operating expenses
that management must control to profitably operate the business

Under the circumstances we believe that the Examiner allocation

8 F M C
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was fair and equitable The very fact that these expenses are being
allocated means that exactitude is impossible and Alaska Steam has

not shown on the record that the Examiner s allocation is inequitable
or unfair

The Examiner included in the income account of Alaska Steam
the profits ofAlaska Terminal and Stevedoring Company Alaska

Steam excepted to this inclusion and stated that by so doing the

Examiner had disallowed a portion of its stevedoring expense We

agree with the Examiner In General Increases in Rates 1961 7

F MC 260 1962 we held that the shipping public is entitled to

protection from the siphoning off of revenues by affiliates of the reg

ulated carrier 7 F MC 260 at 282 This holding followed earlier

precedent established in the Atlantic Gulf Puerto Rico General
Increase in Rates and Oharges case svpra and reiterated in General

Increases in Alaskan Rates and Oharges 7 F MC 563 at 579 580

1963

The Examiner allocated depreciation inactive expenses vessel

values and working capital attributable to each trade assuming that

the asset was available for use in the regulated trade for 365 days so
that in allocating the value of an asset the numerator would be days
in service and the denominator would be 365 To this method of

allocation Hearing Counsel objects vVe are persuaded that in this

allocation the Hec1ring Examiner was correct The asset was avail

able for use in the regulated trade for 365 days each year and this

fact should be accorded weight in the allocation of inactive expenses

vessel values depreciation and working capital

TAXES

The Examiner applied as taxes the actual taxes incurred by Alaska

Steamship Company on all operations for 1962 Rates and charges
under consideration in this proceeding were tested by the results of

1962 operations In its Notice of Request to Submit Exhibits re

c ived by the Commission on November 5 1 62 Alaska Steam stated

The facts showing the actual operations and results of operations
for the full calendar year 1962 are the best evidence regarding the

reasonableness of Respondent s revenues and income from all opera

tions including increased freight rates which are the subject of these

proceedings And during the course of the hearing before the

Examiner the attorney for Alaska Steam stated VVe judge the rates

as of 1962 1960 1961 1959 are not relevant In 1962 Alaska Steam

made money on its seasonal service but lost money on its scheduled

serv ce Its actual tax liability for all operations in 1962 was less

than a hypotheticil liability of 52 percent on its seasonal service

8 F M C
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profits Alaska Steam contends that the Commission should allow

as taxes a figure of 52 percent of the profits of the seasonal service

plus an additional percentage for State of Alaska income taxes

notwithstanding the fact that a lesser amount was incurred by the

companl on its over all operations Hearing Counsel supports the

Examiner s allowance for taxes

We are not unmindful that rate making is essentially prospective
I and that it should not be assumed that one service will always lose

money while another service will always be profitable However the

increases under consideration are being tested by the actual results

of 1962 operations and during 1962 the scheduled service lost money
so that Alaska Steam s tax liability was reduced To disregard this

fact it seems to us would be to allow Alaska Steam to subsidize the

scheduled service at the expense of the seasonal rate payers Itwould

in effect allow Alaska Steam a return over and above that which is

shown to be just and reasonable in the seasonal service

The Federal Power Commission has recently had to deal with the

issue of tax allocations although in a somewhat different context

I
The Power Commission decision Oities Servwe Gas Oompany Dock

et No G 18799 issued July 15 1963 involved a consolidated tax

return 1 filed by the Cities Service Company and its subsidiaries

Since some of the subsidiaries had losses and some had profits a
t

saving was achieved by filing the consolidated return and the Gas
Company argued that thesaving shoutld accrue only to the unregulated
companies and that the Commission should allow for rate making
purposes a tax factor of 52 percent against theprofits of theGas Com

I pany despite the fact that its portion of the actual tax liability paid
underthe consolidated return wasmuch less The Power Commi ion

rejected Gas Company s contention and applied as income taxes apor
tion of the net total consolidated tax liability of the regulated and

unregulated groups over a representative period of time The Power

Commission s rationalewas

To accept Cities Service s position would be to approve fixing jurisdictional
rates on the basis of converting a hypothetical tax payment into a prudent op

ierating expense In effect Cities Service argues that Gas Company should

make Cities Service stockholders whole for the tax losses of nonregulated enter

prises even though this means an allowance for taxes paid over and beyond

that which the consolidated system as a whole actually paid We reject this

view as neither just nor reasonable Tax allowances in a cost of service are

for the purpose of permitting the regulated entity to secure a rate which after

taxes will provide a reasonable return on jurisdictional investment not to

insure that other components of a complex corporate system are enabled to

1 Internal Revenue Code fi 1501 1504

8 F M C
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cash in on their tax losses Docket No G 18799 Federal Power Commission
page 4 2

iVe are not concerned here with a consolidated return or two sep
arate corporate entities one regulated and another not regulated
Alaska Steam is one corporation with two different services which
have been separated solely for the purposes of this proceeding But
the rationale of the Power Commission in the Oities Service case is

applicable and with a greater force in the instant proceeding because
Alaska Steam is one company that is entirely regulated by this Com
mission and there can be no claim that the Commission is exercising
improper jurisdictioil

Evidence was presented at the hearing before the Examiner that
Alaska Steam has a virtual monopoly in its seasonal service whereas
in the scheduled service it is subject to competition Weare unwill

ing to speculate as to what management decisions regarding rates

might be prompted by such a situation but we are convinced that it
is our duty to protect the rate payers of both services This is one

reason behind our support for the Examiner s separation of services
in setting up a rate base and we are of the opinion that it equally sup
ports the Examiner s allowance of taxes On the basis of the record

we hold that the equities are best served by allowing as tax against
the income of the seaSonal service only that amount ofFederal income

taxes which Alaska Steam incurred in 1962 on its over all operations

ORKING CAPITAL COMPUTATION

The Examiner allowed as working capital an amount approximately
equal to one round average voyage expense for each ship in the serv

ice The Examiner s allowance is in accord with that which we have
allowed in past rate proceedings See Atlantic Gulf Puerto Rico

General Increase in Rates and Oh41 ge8 7 FlVLC 87 at 109 1962
General Increase8 in Rates 1961 7 F MC 260 at 289 1962 and

General Increases in Alaskan Rates and Oharqes 7 F ltI C 563 at 582

1963

Alaska Steam excepted to the Examiner s allowance Through the

testimony of its witnesses Alaska Steam contended that it needed an

allowance for working capital in its over all operations of 2 800 000

Alaska Steam s request was based on the difference between current

assets and liabilities on its balance sheet at a given time plus an addi

tional sum for contingencies The amount allocated on the basis of

Alaska Steam s request to the seasonal service would be 661 920

1Our citation of this decision should not be taken to mean tbat we endorse the cost of

service principle for ratemaking in the instant proceeding As stated infra we are ad

hering to the prudent investment standard

8 F 1fC
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The most generally accepted definition of working capital is that

ofBarnes

Working capital in the technical sense in which it is here employed does

not include the total liquid funds with which the business is conducted It

is not the property which the business has that is it is not the excess of current

assets over current liabilities Working capital rather is an allowance for

the sum which thecompany needs to 8WPPlty from its own fwnds for thepurpose

of enabling it to meet its current obligations as they arise and to operate eco

nomically and efficiently 3

This definition was used with approval by the Court in the recent

case of Government of Guam v Federal Maritime Oommission 329

F 2d 251 D C Cir 1964 which case involved this very issue of

working capital In remanding the case to the Commission for fur

ther findings the Court said

The nub of the point here is that working capital is not a doctrinaire entry

I
in the rate base it is a realistic allowancerealistic in need and realistic in

amount Its inclusion ina rate base mustbear a real relationship to the realities

of the situation 329 F 2d at 257

Alaska Steam s request for working capital is unreaUstic It bears

no relationship to the needs of the carrier In past rate proceedings
the allowance of one round average voyage expense for each ship in

the service has in our opinion provided amply for a carrier s needs

in meeting any lag between expenses incurred and revenues received

There is no showing that such an allowance in this case will not be

ample for Alaska Steam
In examining Alaska Steam s operations it is readily apparent

that the seasonal service requires working capital Alaska Steam

engages in substantial pre season planning and in a certain amount

of post season wind up of operations finding it necessary to maintain

a year round staff to insure that the seasonal operations go smoothly
t Alaska Steam has considerable inactive vessel expenses attributable

to the seasonal service and part of its administrative and general
expenses attributable to the seasonal service must be met throughout
the lay up months and the slack months when little cargo is being
carried The record shows that Alaska Steam s carryings in the sea

sonal service for 1962 went from a low of 5 000 revenue tons in l1ay
to a high of42 000 revenue tons in August

In 1962 inactive vessel expenses allocated to the seasonal service

were 250 013 Administrative and general expense allocated to the

seasonal service was 384 229 Alaska Steam needs working capital
to cover its inactive vessel expense and the allowance for working
capital should include provision for part of the 384 229 of admin

istrative and general expense which will be incurred in off months

The allowance for working capital must also take into account cash
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requirements during other periods when revenues do not cover costs
such as costs resulting from periods of vessel lay up due to accidents

periods of increased vessel operating costs prior to the effective date

fincreased rates and periods ofstrike

Judged in the light of the above considerations we are of the

opinion that the Examiner s allowance of 453 090 is a realistic one

and is fully justified
Hearing Counsel excepted to the Examiner s allowance on the basis

that only seven twelfths of the Examiner s allowance should be in

cluded in the seasonal rate base since Alaska Steam s operations in

its seasonal service cover only 7 months of the year As we have

found that the Examiner s allowance is a fair and a realistic one a

reduction of this allowance by five twelfths would be unwarranted

and might impede the seasonal operations Hearing Counsels excep
tion is rejected

TEST PERIOD

The Examiner used 1962 as the test period for the rate increases

under consideration to which only the State of Alaska excepted
State contends that the Examiner should have used a period of 3 to 4

years to take into account the red salmon run cycle Vhile State s

contention may have merit the Examiner found 1962 to be a repre
sentational year and we conclude on the basis of the record that

this finding was correct The record does not contain adequate in

formation on seasonal operations over a 3 to 4 year period tosupport
the use of such a period as thetestperiod

OPERATING RATIO TEST

Alaska Steam urges that the Commission adopt the operating ratio

test for the purposes of testing the rate increases under consideration

Alaska Steam has previously urged the operating ratio test on the

Commission and it has been rejected General Increases in Alaskan

Rates amdOharges 7 F MC 563 at 584 1963 Here as in that

case the same facts hold true The carrier has a substantial invest

ment in property used and useful in providing service and even

though it charters vessels to round out its seasonal fleet we are not

persuaded that the owned equipment used in the service is so unsub

stantial as to cause us to depart from the prudent investment standard

RATE OF RETURN

The Examiner in his initial decision found that the rates and

charges under consideration were unjust and unreasonable to the ex

tent that they provided the carrier with a rate of return in excess of
twelve 12 percent He further found that a reasonable maxi

S F M C
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mum rate of return for Alaska Steam in its seasonal service is 12

percent Initial Decision page29

In its testimony and exhibits Alaska team repeatedly emphasized
the uncertainty of its operation and the hazards which it encounters
Itis true that the success or failure of the seasonal operations is largely
dependent on the salmon run and that the carrier must be prepared
to move cannery supplies and salmon at given locations on short no

tice In this respect we accept the carrier s evidence that its opera
tion is not comparable with a regular liner operation that has a

I steady flow of cargo and can expect to pick up and discharge within

certain limits the same amount of cargo each time at a given port
The cannery operations as the evidence shows are dependent upon
the carrier being able to supply cans boxes and salt and at the same

time moving the already canned salmon out so that the canning opera
I tion can be continued For these reasons the seasonal operations
of Alaska Steam have perhaps a higher degree of risk than other

steamship operations
On the other hand we are unconvinced that physical hazards are

i any greater or should be given more weight than they are in any other
trade Even though lighter operations must be utilized to move

cargo in and out of ports because of insufficient dockage facilities or

shallow harbors we are of the opinion that these are the operational
facts of IHe of any carrier which chooses to call at many small ports
Furthermore Alaska Steam s evidence that the shoreside operations

I are conducted by several men shows efficiency of operation which
would ordinarily be expected of most carriers Also the risk to

capital is reduced by Alaska Steam s monopolistic position in the
trade Alaska Steam is well aware that it will carry any available

cargo and the absence of competition minimizes the risks attendant
in Alaska Steam s seasonal operations

The criteria to be employed in a determination of a rate of return

are well settled In Bluefield 00 v Public Service Oommission 262

U S 679 at 693 1923 the Court said The return should be rea

sonably sufficient to assure confidence in the financial soundness of

the utility and should be adequate under efficient and economical

management to maintain and support its credit and enable it to raise

the money necessary for the proper discharge of its public duties

And in Power Oommission v Hope Gas Oompany 320 U S 591 at

603 the Court stated The rate making process under the Act ie

the fixing of just and reasonable rates involves a balancing of the

investor and the consumer interests From the investor or com

pany point of view it is important that there be enough revenue not

only for operating expenses but also for the capital costs of business

These include service on the debt and dividends on the stock The

8 F M C
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testimony of the principal witness ofAlaska Steam an economist was

that the carrier needed a rate of return of20 to 25 percent to prevent
attrition of capital While this witness testjfied at length we have

com3 to the conclusion that his testimony does not support Alaska

Steam s contention His analysis of Alaska Steam s operations was

based on an earlier study made for Alaska Steam which had been up
dated for the purposes of the hearing and he did not in our opinion
take into consideration the realities of the situation Here as in the

argument regarding working capital Alaska Steam is relying on

speculation Alaska Steam is a Seattle based corporation it is a

closely held corporation and does not go to the public for capital
It does not have to go into the Alaskan capital market for funds nor

was any evidence introduced that it ever has We can find no basis

for allowing Alaska Steam a rate of return in the neighborhood of

20 to 25 percent such a return would be allowed only on a showing
of the most exceptional circumstances which circumstances have not

been shown here

As to our conclusions first we do not agree with the Examiner s

finding that a maximum rate of return should be set in this proceed
ing As stated above the Examiner found that a reasonable maxi

rate of return is 12 percent Italic supplied No pur
pose can be served by binding ourselves to setting a maximum rate

of return in this proceeding and such a finding is unnecessary In

this respect the Examiners finding is reversed As to the actual rate

of return to be allowed we find that the increases here under con

sideration are unjust and unreasonable to the extent that they allow

Alaska Steam a rate of return in its seasonal service in excess of ten

10 percent In General Increases in Alaskan Rates and Oharges
7 F MC 563 1963 we allowed the carrier a rate of return on its

over all operations of 9 07 percent And though the testimony of

Alaska Steam s expert witness on the subject of rate of return is in

our view an incorrect appraisal ofAlaska Steam s needs we find that

the nature of the seasonal operations of Alaska Steam is such that a

ten percent rate of return is justified We conclude that a ten percent
rate of return in the seasonal service is fair to stockholders and rate

payers alike

COMPUTATIONS

The following computations are based on the evidence of record

and the principles expressed supra and are in accord with the Ex

aminer s computation with the exception of the Federal income tax

computation

4 This computation differs from that of the Examiner in that he faned to take into ac

count the fact that the additional 22 percent surtax is applicable only to profits In excess

of 25 000
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Rate base seasonal service

Vessels atcost 1 6V9 4G8
Less reserve 738 129

Net

Other property

VVorking capital
Total

I
Inoome aCC01tnt asonal service

Revenue

Expense
Inactive vessel exp

Vessel depreciation
Administrative GeneraL
Alaska Income Tax

961 339

138 387
453 090

1 552 816

4 529 725

3 425 067
250 013

108 933

384 228

976

Total 4 169 217

Gross Profit 360 508

Federal Income Tax 77 226

Profits of related companies

Net Profit

283 282

23 461

306 743

tate Base 1 552 816

19 75Rate of Return percent

Computation of Federal Income Tax

Over all Operations G 160 064

Alaska Tax 976

Total 159 088

Federal Tax 30 percent on all profits 22 percent additional on all profits
in excess of 25 000 77 226

I II Per Alaska Steam s exhibit using 20 year vessel life for Federal Income Tax Com

putation

CONCLUSION
I

An appropriate order will be issued to the effect that all rates and

harges producing a rate of return in excess of 10 percent in the sea

onal service of Alaska Steamship Company are unjust and unrea

spnable and Alaska Steamship Company and Northern Commercial

Company River Lines will be required to submit to the Commission

fithin thirty 30 days following the date of this decision amended

tftriff schedules in accord with our decision

By the Commission March 5 1964
THOMAS LIST

Secretary



ALASKAN SEASONAL RATE INCREASES 1962 13

FEDERAL MARITIME COMMISSION

No 969

ALASKA STEAMSHIP CO rPANy GENERAL INCREASE IN RATES IN THE

PENINSULA AND BERING SEA AREAS OF ALASKA

No 1067

NORTHERN COMMERCIAL Co RIVER LINES GENERAL INCREASE IN

RATES IN THE YUKON RIVER AREA OF ALASKA

ORDER

Full investigation in this proceeding having been had and the Com
mission on this day having made and entered of record a report stating
its conclusions and decisions thereon which report is hereby referred

to and made a part hereof and having found that the increased rates

and charges ofAlaska Steamship Company and Northern Commercial

Company River Lines are unjust and unreasonable to the extent that

they provide Alaska Steamship Company with a rate of return in its

seasonal service in excess of ten 10 percent
The efore it is ordered That respondents Alaska Steamship Com

pany and Northern Commercial Company River Lines file with the

Commission within thirty 30 days from the date of this decision

revised schedules of rates and charges in accord with our findings and

conclusions herein

By the Commission March 5 1964
THOMAS LISI

Secretary
8 F M C





ISRAEL SUPPLI MISSION v ADIERICAN EXPORT LINES 15

050A21111JC11110OCCt1VE Oll cTtllltllt3 1ZE L11071 theautomtic

expirtion of the above specialrte Approtimntely 4450 loib tons

of milk poder had movecl tthe specilrte
Totiarcthe encl of 1962 the Government of Israel eYperienced dif

iiculties in obtaining deliveryofbbed milk poder to AILessels

for shipment because of tle1o1shoremelsstilesitutition ancl other

technical problems with suppliers lt thttime the Goernment of

Israel requested thatthe specilrate of 4500 be pplied to tibout

400 long tons of nilk poscler hic11 could not beodedlxiortotlie
end of1J62 ALconcurred inasmLich s the problems ereclelrly
Ieyond the control of the shipper ALaso etperiencecl tlleizter

ruption of some of its normal clerical procedures when its office em

ployees lionorecl the longshoremenspicket lines tALsofiic prem
ises As result 1Lns not arethatthe 4500 specilrate

hld been termilated ncl no steps ere unclertnlento ettencl rro
163 On ihe other hancl uncler I101nleitCtl11StR11CS11FL OL1C

121VP 1I1t1C11t0C 110 C111C1lty 111 COllflllt1711 the specilrte in efect

This pplicntion seeks to Zdjust the charbes from theblsis of ihe

applicble rates of00per on ton to thebsis of theslecitirte
of400per lonb ton hile any shipper ould lee11 clvisecl to

check the pplicbetrifscrefully to be sure thtcLiotecl ate is

i1fct the eiective taiifrate in tlle presenciictunstances ELs

failure io eltend the specilrte js Ln oversiht and the result of

events of which the shipper tis innocent The granting of the

TE118f SOUbIlt C1I1 llOt 10Stlt11 111 disciinination bettieen slliplers
1llartini cCIossi et al vJkes 13rosSSCo 7FDZC453 1962

Americnxport Lines Inc rillbe uthorized to waivecollection

of thtport1011 Oft10C11IeS Oll fLCI1 Of t110S0tVOS1pI11811tSl11C1

is the difference betmeen the charges based on the tariff rate of

5050and tlze specilrate of4500per long ton Since no charges
hve been collected by AEL Stltlllb thisvaiver in other ordsAEL

ill be autllorized to collect tthe special rate chrges of936135
on the first shipment and charges of792992 on the second shipment
lnppropriteorderillbe entered

CII9RLSE IORGAN
PresicZing Examrzne

JUNE 21 1963
8 F11C



FEDERAL MARITIME COMMISSION THE DUAL RATE CASES 1Proposed dual rate contracts approved asmodified herein Decided March 27196 41ppearances iFol1espondent conferences and ca1 riers Edward SBagley and Walter Carroll Nos 1001 1006 1053 Ronald ACapone and Robert Henri Binder Nos 1058 1059 Robert LHarmon and FConger Fawcett Nos 1055 1056 Leonard GJames No 1007 Leonard GJames Robert LHarmon and FConger Fawcett Nos 1003 1009 010 1011 1018 1035 1040 1041 1044 1057 1092 Seymour HlligHrMichael LGoldstein and Herman Goldman Nos 1026 1027 1028 1029 1051 1052 Elmer CMaddy Nos 1012 1020 1049 1101 1106 Elmer CMaddy and Paul FMcGuire No 1081 John RMa IHoney Nos 1013 1014 1016 1019 1021 1022 1025 1030 1045 1047 1048 1054 1018 Sub No 11018 Sub No 2Paul FMcGuire Nos 1042 1043 David Orlin Nos 1015 1017 Edward DRansom Lillick Geary Wheat Adams Charles No 1002 Elkan Turk Elkan Turk Jr Sol DBromberg Nos 1005 1023 1031 1050 Burton HWhite and Elliott BNixon Nos 1033 034 1037 1039 1046 For interveners Raymond VWolf Ford Motor Company Nos 1033 1034 1037 1039 Don ABoyd EIduPont deNemours Co and duPont deNemours lnternationl SANos 1012 1013 1014 1016 1018 Sub No 11018 Sub No 21019 1020 1021 1022 1925 1030 1033 1034 1037 1039 1045 1047 1048 1054 1101 1106 Donald Caldera American Export Lines No 1081 Edward PCotter IBTurkish Cargo Lines and lpar Transport Ltd Nos 1109 1110 Paul Daniel Brown Williamson Tobacco Corp Nos 1013 1014 1j161018 Sub No 11018 Sub No 21019 1021 1022 1025 1030 1033 1084 1037 1039 1045 1047 1048 1054 James HDavis I1The cases included 10thIs report are set forth below 168FMC



THE DUAL RATE CASES 17Sun Oil Company Nos 1013 1014 1016 101S Sub No 11018 Sub No 21019 1021 1022 1025 1030 1033 1034 1037 1039 1045 1047 1048 1054 Maurice VVFillius National Association of Alcoholic Beverage Importers Inc Nos 1058 1059 Jerome HHeckman Dow Chemical Co and Dow International SANos 1012 1013 1014 1016 1019 1020 1021 1022 1025 1030 1042 1043 1045 1047 1048 1054 1018 Sub No 11018 Sub No 21101 1106 Jerome Hfleckman and Charles MMeehan Dow Chemica Co and Dow Chem ical International SANos 1033 1034 1037 10g9 Lawrence DHollman Paul Daniel and James NRavlin Brown Williamson Tobacco Co Nos 1012 1020 1101 1106 James AKenney Govern ment of Pakistan Nos 1012 1020 1101 1106 Richard EKeresey Esso International Inc Nos 1033 1034 1037 1039 Dickson RLoos National Industrial Traffic League Nos 1012 1013 1014 1016 1018 Sub No 11018 Sub No 21019 1020 1021 1022 1025 1026 1027 1028 1029 1030 1045 1047 1048 1054 1101 1106 Robert PNash Esso International Inc Nos 1013 1014 1016 1018 Sub No 11018 Sub No 21019 1021 1022 1025 1030 1045 1047 1048 1054 1101 1106 James EOBoyle Ford Motor Co Nos 1013 1014 1016 1018 Sub No 11018 Sub No 21019 1021 1022 1025 1026 1027 1028 1029 1030 1045 1047 1048 105 41101 1106 TRStetson United States Borax Chemical Corp Nos 1002 1003 1007 1009 1010 1011 1018 1035 1041 1044 1055 1056 1057 1092 JRichard Townsend Pacific Coast Coffee Association and Pacific Coast Customs and Freight Brokers Association Nos 1003 1009 1010 1011 1018 1035 1040 1041 1044 1057 1092 RSTrigg Armstrong Cork Co Nos 1013 1014 1016 1018 Sub No 11018 Sub No 210191021 1022 1025 1030 1033 1034 1037 1039 1045 1047 1048 1054 1101 1106 Burton HVhite North Atlantic Mediterranean Freight Con ference Nos 1109 1110 John CvVhite American Cotton Shippers Association and Anderson Clayton Co Nos 1001 1006 1013 1014 1016 1018 Sub No 11018 Sub No 21019 1021 1022 1025 1030 1045 1047 1048 1053 1054 1101 1106 As Hearing OOWlV3el Frank Gormley and Robert JBlackwell Nos 1033 1034 1037 1039 Norman DKline and Rbert JBlackwell Nos 1051 1052 Howard ALevy andRobert JBlackwell Nos 1005 1007 1023 1026 1027 1028 1029 1031 1050 Thomas RMatias and Robert JBlack well Nos 1012 1020 1058 1059 1101 1106 Thomas R1atias Howard ALevy and Robert JBlackwell No 1081 Hoger AMcShea III and Robert JBlackwell Nos 1015 1017 1109 1110 HBMutter Howard ALevy and Robert JBlackwell Nos 1003 1009 1010 1011 1018 1035 1040 1041 1044 1057 1092 JScot Pl ovan and Robert JBlackwell Nos 1042 1043 1049 1055 1056 8Fl1C



18FEDERAL MARITIME COMMISSION JSCOt Provan Villiam Jarrel Smith Jr and Robert JBlackwell No 1046 William Jarrel Smith Jr and Robert JBlackwell 1002 Harold Witsaman and Robert JBlackwell Nos 1001 1006 1013 1014 1016 1019 1021 1022 1025 1030 1045 1047 1048 1053 1054 1018 Sub No 11018 Sub No 2Hearing Examiners IIerbert KGreer inDocket Nos 1001 1006 and 1053 Edward CJohnson inDocket Nos 1003 1009 1010 1011 1018 1035 1040 1041 1044 1057 1092 1058 and 1059 John Marshall inDocket Nos 1015 1017 1042 1043 and 111l Charles E1organ inDocket Nos 1026 1027 1028 1029 1046 and 111l Paul DPage Jr inDocket Nos 1012 1020 1101 1106 1051 1052 and 111l CiiRobinson inDocket Nos 1013 1016 1019 1021 1022 1025 t030 1045 1047 1048 1054 1018 Sub No 11018 Sub No 2t049 andChairlnan of the Panel of Examiners inDocket No 111l ERobert Seaver inDocket Nos 1033 1034 1037 1039 1055 1056 081 and 111l Valter TSouthworth inDocket Nos 1002 1005 1023 1031 1050 and 1007 Benjalnin ATheeman inDocket Nos 1109 and 1110 THIS REPORT INCLUDES THE EXCLUSIVE PATRONAGE DUAL RATE CONTRACTS INTHE FOLLOWING DOCKETS No 1001 Gulf Mediterranean Ports Conference No 1006 Gulf French Atlantic Hamburg Range Conference No 1053 South Atlantic Steamship Conference o1002 Pacific Vestbound Conference No 1003 Capca Freight Conference No 1009 Colpac Freight Conference tro1010 Canal Central America Northbound Conference No 1011 Camexco Freight Conference No 1018 Association of vVest Coast Steamship COlnpanies No 1035 Pacific Coast Caribbean Sea Ports Conference No 1040 Pacific Coast Mexico Freight Conference No 1041 Pacific Coast Panama Canal Freight Conference No 1044 Pacific West Coast of South America Conference No 1057 Pacific Coast River Plate Brazil Conference No 1092 Inthe Matter of Agreement No 8660 Latin America Pacific Coast Steamship Conference No t005 Associated Steamship Lines Manila 8FMC



THE DUAL RATE CASES 19No 1023 Far East Conference No 103l New York Freight Bureau Hong Kong No 1050 Trans Pacific Freight Conference Hong JCong No 1007 Pacific Coast European Conference No 1012 Calcutta USAConference No 1020 The India Pakistan Ceylon Burma Oubnud Freight Conference No 1101 The Ceylon USAConference Agreement 8050 No 1106 Inthe Matter of Agreement No 8650 Calcutta East Coast of India and East Pakistan USAConference No 1013 Atlantic and Gulf West Coast of South America Con ference No 1014 Atlantic and Gulf West Coast of Centra America and Mexico Conference No 1016 Atlantic and Gulf Panama Cana Zone Colon andPana ma City Conferenpe No l019 Leeward and vVindward Islan dsGuianas Conference No 102l Havana Steamship Conference No 1022 Gulf and South Atlantic Havana Steamship Conference No 1025 East Coast Columbia Conference No 1030 flavana Northbound Rate Agreement No 1045 United States Atlantic and Gulf Haiti Conference No 1047 United States Atlantic Gulf Venezuela Netherlands Antilles Conference No 1048 USAtlantic andGulf Ports Jamaica Steamship Con ference No 1054 Santiago deCuba Conference No 1018 Sub No IAssociation of Vest Coast Steamship Com panies Cocoa Coffee Ivory Nuts Ecuador United Sta tes Atlantic Gulf No 1018 Sub No 2Association of West Coast Steamship Com panies Coffee Columbia United States Atlantic Gulf No 1015 Atlantic and Gulf Singapore Malaya and Thailand Conference No 1017 Atlantic and Gulf Indonesia Conference No l026 Java New York Rate Agreement No 1027 Java Pacific Rate Agreement No 1028 Deli Pacific Rate Agreement No 1029 Deli New York Rate Agreement No 1033 North Atlantic French Atlantic Freight Conference No 1034 North Atlantic wlediterranean Freight Conference No 1037 North Atlantic Baltic Freight Conference No 1039 North Atlantic United Kingdom Freight Conference 8FMC



20FEDE RAL MARITIME COMMISSION INo l042 River Plate United States Canada Freight Conference INo1043 RiveJ Plate and Brazil Conferences No 1046 West Coast of Italy Sicilian Adriatic Ports North Atlantic Range Conference No l049 United States Atlantic Gulf Australia New Zealand Conference No l051 Straits Pacific Conference No l052 Straits NewYork Conference Ol055 Pacific Straits Conference No l056 Pacific Indonesian Conference No l058 North Atlantic iVestbound Freight Association Vines Spirits Contract No l059 North Atlantic Westbound Freight Association No l08l vVest Coast of India and Pakistan USAConference No l109 Ipar Transport Limited No 1110 DBTurkish Cargo Line No llll Dual Rate Contracts 1963 Adjudication of Major Issues REPORT JBy THE COMMISSION JOHN lIARLLEE Ohairman THOS ESTAKEM TTi ceOhairm anASHTON CBARRETT and JAMES VDAY Oom rnisswners INTRODUCTION These are proceedings under section l4b of the Shipping Act 1916 75Stat 762 46USC8l3a for the approval of socalled dual rate cntracts used bycommon carriers bywater and conferences of such carriers inthe foreign commerce of the United States 2Most of the poceedings involve the approval of contracts which were inuse at the time Public Law 87346 was enacted Under the terms of section 3of Public Law 87346 asamended these contracts are not lawful beyond April 31964 Inthis report we have combined the aforesaid contracts for dis mission and decision The full terms of the contracts asapproved byusare set forth inheorders appended hereto The Init al Decisions of the Examiners which preceded this report dealt inmost instances wIth the contracts of several conferences Tnrelated trade areas Cer tain common issues were severed from sorrie of the proceedings inliOne proceeding Docket No 1092 also involves the approval of anew organic confer ence agreement under section 15of the Shipping Act whereby several presently existing coDferences inthe Pacific Coast Latin American trades seek approval of anagreement which would combine the several conferences under asingle agreement The approval of this new conference agreement and such separate discussion of the use of dual rate contracts bythis conference asisnecessary are set forth at the end of this report gFlIC



THE DUAL RATE CASES 21volving specific contracts and were joined for hearing inDocket No 1111 before apanel of five Examiners 3Our determination todeal with all the contracts inasingle report was prompted byseveral considerations Initsreport onthe bill which ultimately became Public Law 87346 the Committee onthe Merchant Marine and Fisheries of the House of Representatives made itclear that insofar aswas possible dual rate contracts should bestandard or uniform The Committee said Itisthe expectation of the committee that astandard form of contract toheutilized byall conferences will beapproved bythe Board with such riders asmay berequired tosuit the needs of aparticular trade This will greatly simplify the problems of shippers who of necessity must bemembers of anumber of con ferences with respect tointerpretation and application of differing provisions HRpt No 498 87th Gong 1st Sess p91961 This sentiment was further expressed bythe Antitrust Subcom mittee of the Committee onthe Judiciary of the House of Representa tives initsReport onthe Ocean Freight Industry published several months following the enactment of Public Law 87346 4The Anti 3Docket No 1111 treated the following issues Definition of Oontract Shipper aWhether the Commission should approve disapprove or require modification or contract provisions requiring inclusion inthe contract of affiliates of the contract shipper or of other connected companies Contract Shipper Oommitment bTowhat degree ifany mayor should contracts exclude aportion of shipments commodities or shipments onowned or chartered vessels Legal Right toSelect the Oarrier cWhether the provision required bysection 14b 3inall contracts tolimit the coverage of the contracts tothose goods oil the contract shipper astothe shipment of which hehas the legal right at the time of shipment toselect the carrier requires special language inthe contracts inorder toavoid uncertainty and potential disputes astothe obligations of the merchant or whether the language of section 14b 3should beincor porated verbatim inthe contracts Notice Disclosure and Burden of Proof dWhether the Commission should approve disapprove or require modification of contract provisions imposing notice and disclosure requirements upon the contract shipper inthe event of non conference shipments or of suspected or alleged breach of contract and provisions relating tothe burden of proof astowhether hehas violated the contract Termination Jor Breach eWhether the contracts should permit carriers or conferences toterminate indi vidual contracts for breach or alleged breacb of contract bythe merchant The foregoing issues were severed inthe following dockets Nos 1001 through 1007 inclusive Nos 101 2through 1023 inclusive Nos 1025 through 1031 inclusive No 1042 No 1043 Nos 1045 through 1057 inclusive No 1059 and No 1101 For the part that tbe Antitrust Subcommittee played inthe enactment of PL87346 see HRRpt No 498 87th Cong 1st Sess p6and Sen Rpt No 860 87th Cong 1st Sess p10NOTE There are noJiootnotes numbered 5or 6nor Isthere apage numbered 6slli Mn



22FEDERAL MARITIME COMMISSION trust Subcommittee initsrecommendations related toPublic Law 87346 said 3The Federal Maritime Commission should establish minimal standards for dual rate contracts beyond those set forth inPublic Law 87346 and should devise and publish abasic form contract toheused byall conferences Any devia tion from the form should becarefully studied bythe Commission toinsure that there isnodiscrimination against individuals or groups or shippers Re iport of the Antitrust Subcommittee of the Committee onthe Judiciary of the IIouse of Representatives Pursuant toHRes 5687th Cong 2dSess p390 1962 Afurther consideration inthe combining of all contracts for asingle decision was the fact that the contract provisions which should bepermitted ineach instance depend for the most part upon con struction of the statute rather than upon the peculiar facts of apar ticular trade Inthese circumstances both consistency and efficiency promoted asingle discussion The fact that anumber of individual hearings were held and that there have been anumber of initial decisions byseveral Examiners has furnished uswith perhaps abroader lackground for this decision than would have been the case ifbut asingle hearing had been held Inreaching our conclusions we have considered the arguments presented inall the cases included herein We discuss herein those arguments which appear tobeof substance Arguments and excep tions tothe Initial Decisions not discussed herein were considered byusand found tobenot justified BACKGROUND TOPUBLIC LAW 87346 Public Law 87346 isthe latest event inthe long and controversial hstory of dual rate contracts inthe wa ter borne commerce of the United States The lawfulness of dual rate contracts was challenged asearly as1922 when our predecessor the United States Shipping aoard found that the use of such acontract byanindividual carrier was unlawful under sections 16and 17of the Shipping Act 46USC815 816 Eden Mining 00vBluefields Fruit SS001USSB411922 Afewyears later anindividual carrier sought under the antitrust laws toenjoin the use of adual rate system byaconference of car riers The charge was made that the system had not been approved Ibythe Shipping Board under section 15of the Shipping Act 46USC814 and therefore was open tochallenge under the antitrust lavsThe Supreme Court found that the matte rscomplained of lay primarily within the jurisdiction of the SJ 1ipping Board under the Shipping Act and affirmed the dismissal of the bill of complaint UlfiJited States llav 00vOunard SS00284 US474 1932 In8FMC



THE DUAL RATE CASES 23Ounard the Court made itplain that itwas not passing upon the lawfulness of dual rate systems under the Shipping Act Thus inanswer toanassertion that the dual rate contract there inissue could not lawfully beapproved the Court replied that this was bynomeans clear 284 USat 487 The following year the Shipping Board again had the occasion tospeak onthe lawfulness of dual rate contracts InRawleigh vStoomJVcw rtet al 1USSB285 1933 the Shipping Board found that adual contract used byaconference of carriers asdistinguished from the single carrier agreement inEden 11ining supra was not unlawful The Shipping Board distinguished Eden Mining upon the ground among others that the conference contract offered the shipper the use of several carriers and therefore inthe judgment of the Shipping Board was not subject tothe same objections asasingle carrier system The next major controversy over such agreements came when the Department of Justice sought aninjunction under the antitrust statutes against aconference dual rate system which had not been approved bythe United States Maritime Commission Again the Supreme Court held that the matters complained of were within the exclusive primary jurisdiction of the Maritime Commission under the Shipping Act and did not rule upon the lawfulness of the system Fa1 East Oonference vUnited States 342 US570 1952 Finally the lawfulness of such agreements under the Shipping Act was directly presented tothe Supreme Court inFederal Mari time Board vIsbrandtsen 00356 US481 1958 where adual rate system which had been expressly approved bythe Board was challenged The Court set aside the Board sapproval of the con tract system onthe ground that itwas aresort toother discriminat ing or unfair methods tostifle outside competition inviolation of section 14Third of the Shipping Act 1916 46USC812 356 USat 493 The Isbrandtsen decision cast serious doubt upon the lawfulness of all dual rate systems and shortly following this decision Con gress enacted legislation topermit temporarily the continued use of dual rate systems byconferences organized pursuant toagree ments approved bythe then Federal Maritime Board 7Immediately upon the enactment of this interim legislation the Committee on1erchant 1arine and Fisheries of the House of Representatives com menced astudy of conferences and dual rate systems Concurrently the Antitrust Subcommittee of the Committee onthe Judiciary of Public Law 85626 72Stat 574 8Fl1C



24FEDERAL MARITIME COMMISSION theHouse of Hepresentatives commenced aconnected study of cer tain antitrust practices inthe ocean freight industry Public Law 87346 resulted from these studies Itpermits the tIse of dual rate contracts but only jfthe Commission finds that bertain safeguards have been met Inadopting this course Con gress inasense reaffirmed the earlier philosophy of section 15of rheShipping Act which hyauthorizing supervised competition restricting agreements among carriers recognizes that there issome Justification inthe water borne foreign commerce for making exception toour normal antitrust policies We will now discuss the specific requirements of the statute with frequent reference toprimary documents of the legislative history of Public Law 873468While section 14b authorizes the use of dual rate contracts byboth common carriers and conferences of such car riers we for convenience have generally used the term conference sincluding the one individual carrier whose dual rate contract isbefore usFurther since section 14b also authorizes dual rate con tracts with both shippers and consignees our use of the term mer chant generally includes both shippers and consignees THE STATUTORY REQUIREMENTS Before considering the numbered provisions of section 14b which relate tothe required express provisions of all contracts there are togeneral requirements of the section which demand brief pre liminary discussion Ingenerally describing the nature of the con tacts tobepermitted section 14Jb states that the Commission shall permit contracts which are available toall shippers and consignees onequal tenns and conditions and which provide lower rates toas4ipper or consignee who agrees togive all or any fixed portion ohis patronage tothe oarrier or conference offering the dual rate cqntract Under the first of these provisions there isthe question of whether the Commission can permit acontract which isoffered only toship prsor only toconsignees The phrase shippers and consignees appears tohave been used inthe statute toeliminate any doubt regrding whether socalled consignee contracts could becontinued 81Shortened citations tothese documents are used asfollows House Hearings refers toHearings before Special Subcommittee onSteamship Con ferEmces of the Committee onMerchant Marine and Fisheries House of Representatives onHR4299 87th Congress 1st Session 1961House Report refers toHouse Report No 498 87th Congress 1st Session 1961 Senate Hearings refers toHearings before Merchant Marine and Fisheries Subcom mittee of the Committee onCommerce USSenate onSteamship Conference Dual Rate Bili HR6775 87th Congress 1st Session 1961iSenate Report refers toSenate Report No 860 87th Congress 1st Session 1961 8FMC



THE DUAL RATE CASES 25under the statute rather than for the purpose of requiring that all contracts beoffered onboth sides of the ocean As originally introduced HR4299 the direct predecessor toHR6775 which was ultimately enacted asPublic Law 87346 stated that the then Federal Maritime Board could permit contracts available toall shippers inthe trade onequal terms and conditions Incommenting onthis provision of HR4299 the Under Secretary of Commerce speaking for the Maritime Board suggested that the bill beamended bydefining the word shipper asused therein toinclude consignors and consignees IneXplaining the motive for this amendment the Under Secretary said many of the exclusive patron age contracts currently ineffect are between consignors aswell asconsignees and carriers The recommended language would make itclear that such arrangements may becontinued and shall begoverned bythe safeguards erected inthe proposed section House Hear ings p6House Report p17Presumably inresponse tothis suggestion bythe Under Secretary Draft Revision No 2of HR4299 permitted contracts available toall shippers and consignees onequal terms and conditions House Hearings pp535 536 Elsewhere inthe hearings onHR4299 there isexpressed concern onthe part of carriers and conferences that the bill asoriginally introduced might not permit the continuation of consignee contracts then inexistence See House Hearings pp177 357 and 511 8hippers were likewise concerned that the bill asoriginally intro duced might not permit the continuation of their consignee contracts or might not require that the safeguards of the bill beincluded inconsignee contracts See House Hearings pp388 389 411 From all this itwould appear that the intent of the statute istopermit the continuation of socalled consignee contracts rather than todemand that ifacontract isused itmust beoffered both tothe exporter inone country and tothe importer inthe other country The decision of whether tosolicit contract signatories onboth sides of the ocean like the decision of whether touse adual rate system at all will therefore beleft tothe conference Under the second of the above provisions there isthe question of whether the merchant must have the option of excluding aportion of his shipments from the obligation of the contract The proposed contracts fall into two basic categories 1those which require the merchant touse the conference vessels for all of his shipments except for commodities expressly exempted bythe eighth numbered provision of section 14b and2those which obligate the merchant toexclusive patronage only for specific commodities The first type isgenerally used inthe export trades the second isgenerally used inthe import trades Inthis regard the proposed contracts gen 8FMC



26FEDERAL MARITIME COMMISSION erally are unchanged fronl those which were ineffect at the time Public Law 87346 was enacted The legislative history of the all or any fixed portion phrase of the statute isscant but nevertheless enlightening As originally introduced HR4299 dealt only with arrangements whereby amerchant would begiven alower rate ifhepromised his exclusive patronage See House Hearings p1Intestifying onthis provision of HR4299 111Edward Bransten of the Pacific Coffee Association criti cized the exclusive patronage wording because inhis opinion the statute soyorded would not have outlawed 80or 90patronage contracts and ould not have required that such contracts contain the statutor safeguards flouse Hearings p389 Inthis con pection itshould beremembered that fLR4299 first express yout lawed exclusive patronage contracts and then byaproviso per lnittecl the use of such contracts ifthey contained certain provisions tncl were approved bythe then Fedenl l1aritime Board 1r JRichard Townsend appearing ascounsel for the Pacific Coast Coffee Assoeiation also eXplained tothe flouse Committee that inhis opin ion the bill asitthen stood would not prohibit conferences from offer ing contract rates for 80or 90of amerchant spatronage but not inchiding any of the safeguards imp 0sed bythe bill for exclusive patronage dual rate contracts House Hearings pp397 398 1r Bransten and 1r Townsend testified before the Committee onApril io1961 Draft Revision No 2of HR4299 published onApril 131961 changed his exclusive patronage toall or any part of his patronage flouse Hearings p536 This language ultimately became allor any fixed portion of his patronage inthe Senate sub dommittee print of August 81961 Senate Hearings pp603 604 IFrom all this itisevident that the intent underlying the phrase all or any fixed portion was not torequire that under all dual rate con tIacts lower rates had tobeoffered for afixed percenta geof the mer chant scargo The phrase was intended rather tomake itclear that ifsuch fixed portion contracts were offered they would besubject totlle same safeguards asexclusive patronage contracts vVe there fore will not require that conferences permit shippers the option of offering only afixed portion of their shipments tothe conference inechange for lower rates Prompt Release The first numbered provision of section 14b reqUIres that every contract contain aprovision which expressly 1permits prompt release of the contract shipper from the contract with respect toany shipment or shipments for which the contract carrier or con SFMC



THE DUAL RATE CASES 27ference of carriers cannot provide asmuch space asthe contract shipper shall require onreasonable notice Aiost of the conferences have recognized the benefits both tothem selves and tothe contract shippers of defining what ismeant byprompt release The contracts of these conferences require that themerchant notify the conference that heneeds space for aparticular shipment The conference isthen aJlo yed aspecific period of time bywhich itmust notify the merchant that space will bEavailable within afixed number of days from the sailing date requested bythe merchant Afewof the contracts presented inthese proceedings coutu inbut the bare yords of the statutory provision and merely state that the merchant will bepromptly released from the contract where the conference cannot provide space for his shipment Some of these conferences have argued that the fixing of specific times under this provision of the statute isunnecessary because inthe past they have always been reasonable intheir treatment of merchants Ifthis betrue then there should benoobjection toacontract provision which informs each merchant of his rights and fixes with some certainty the obligations of the parties Inthe interest of avoiding future controversies over what infact constitutes prompt release of the merchant we are requiring that all contracts bytheir terms fixthe time period bywhich the conference must respond toarequest for space and the time bywhich the confer ence must furnish space vVe have permitted some variation inthese times among the various trades depending upon what appeared tobethe reasonable commercial needs inthe particular trade Rate Increases Under the second numbered provision of section 14b all contracts must contain aprovision which expressly 2provides that whenever atariff rate for the carriage of goods under the contract becomes effective insofar asitisunder the control of the carrier or conference of carriers itshall not beincreased before areasonable period but innocase less than ninety days Read most literally this provision of the statute would simply require that rates not beincreased 1110re often than once every 90days 110wever numerous witnesses both shippers and carriers who testified before the Senate and House Committees during the consideration of ILR4299 and HR6775 viewed this provision asrequiring 90days notice of rate increases rather than the baTe assurance that rates would not beincreased more often than once every 90days 9Itwas recog oSee for instance House Hearings pp27325 and 352 353 Senate Hearings PI 249 519 533 675 712 and 719



28FEDERAL MARITIME COMMISSION Iliized bythese witnesses that merchants offering goods for sale inour foreign commerce must know the ocean freight rate well inadvance of shipment Acontract which merely assures the merchant that arate which was increased today will not beagain increased sooner than 90days from today does not meet this need vVith the passage iof each day under such acontract the merchant has one day less for the Iplanning of future sales and after the running of the initial 90days the merchant isassured nothing Itappears therefore the overriding intent of the statute and the reasonable requirements of our foreign Icommeree demand that merchants begiven aminimum of 90days advance notice of increases inrates This would seem areasonable quid pro quo onthe part of the conference for the merchant sexclusive patronage Inrecognition of this practical need of our commerce agreat num ibel of the conferences have included a90days notice provision intheir proposed contracts J1any of these contracts also contain provisions which permit the merchant togive notice of cancellation of his contract effective with aproposed rate increase and inturn permit the conference aperiod of time during which itmay reach adecision whether towithdraw itsproposed rate increase rather than suffer numerous merchant canc lilations Such provisions have the salutary effect of discouraging rate increases which might becompletely unacceptable tomerchants and would make itunnecessary that the merchant unqualifiedly cancel his contract upon notice of arate increase which hefound unacceptable Such provisions would not of course interfere with the merchant sstatutory right tocancel his contract without cause upon 90days hotice Acontract provision which permits merchants 30days after Ilotice bf arate increase inwhich todecide whether they will continue under the contract and inturn permits the carriers 30days inwhich todecide whether the proposed increase should bewithdrawn would itppear tobefair toboth merchants and carriers Inkeeping with the legislative intent that the Commission should insofa raspossible standardize dual rate contracts we are requiring that all contracts nclude auniform clause relating toprovision 2of section 14b This dlause which isset out below requires 90days notice of rate increases and includes the conditional cancellation provision just discussed Rate increases necessitated byemergency conditions outside the control fthe carriers are permitted under aseparate contract provision which ill bediscussed below Inorder todispel any doubt regarding the applicability of section 8bof the Act torate changes under dual rate contracts we are requiring that all rate changes must conform with section 18b2



THE DUAL RATE CASES 29The further requirement of section 18bthat carriers must offer subscriptions totheir tariffs isalso tobeexplicitly stated inthe required standard clause Inorder tocleaT upthe question of notice tomerchants who sign acontract during atime that anoutstanding notice of increase isrun ning the standard clause also st ates that both rates and notice of proposed rate increases shall beconsidered tohave become effective ontheir original dates rather than tohave become effective with the signing of the individual contract Inorder toeliminate the possi bility of different notice dates todifferent merchants notice isaccomplished bytariff publication The following clause will beincluded inall contracts aThe Carriers shall make nochange inrates charges classifications rules or regulations which results inanincrease or decrease incost tothe Merchant except asprovided bysection 18b2of the Shipping Act 1916 and the Rules of the Federal Maritime Commission P1ovided howeve1 the rates of freight under this agreement are subject toincrease from time totime and the Carriers insofar assuch increases are under the control of the Carriers will give notice thereof not less than ninety 90calendar days inadvance of the increases bypublishing them ninety 90calendar days inadvance inthe Conference Tariff Should circumstances necessitate increasing the rates bynotice asaforesaid and should such increased rates benot acceptable tothe Merchant the Merchant may tender notice of termination of this Agree ment tobecome effective asof the effective date of the proposed increase bygiving written notice of such intention tothe Conference within thirty 30calendar days after the date of notice asaforesaid of the proposed increase Furthe1 P1Ovided however that the Carriers may within thirty 30calendar days sub sequent tothe expiration of the aforesaid thirty 30calendar day period notify the Merchant inwriting that they elect tocontinue this Agreement under the existing effective rates and inthe event the Carriers give such notice this Agreement shall remain infull force and effect asifthe proposed increase had never been made and the Merchant snotice of termination bad never been given bThe Conference shall offer tothe Merchant asubscription toitstariffs at areasonably compensatory price however the Merchant shall bebound byall notices accomplished asaforesaid without regard towhether itsubscribes tothe Conference tariff Tariffs shall beopen tothe Merchant sinspection at the Con ference offices and at each of the offices of the Carriers during regular business hours cThe rates initially applicable under this Agreement shall bedeemed tohave become effective with their original effective date through filing with the Federal Maritime Commission rather than tohave become effective with the signing of this Agreement and notices of proposed rate increases which are outstanding at the time this contract becomes effective shall run from the date of publication inthe tariff rather than from the date of this Agreement 8FMC



30FEDE RAL MARITIME COMMISSION Legal Right toSelect the Oarrier Under the third numbered provision of section14b all contracts must Icontain aprovision which expressly 3covers only those goods of the contract shipper astothe shipment of which hehas the legal right at the time of shipment toselect the carrier Provided how ever That itshall bedeemed abreach of the contract ifbefore the time of shipment and with the intent toavoid his obligation under the contract the contract shipper divests himself or with the same intent permits himself tobedivested of the legal right toselect the carrier and the shipment iscarried byacarrier which isnot aparty tothe contract There are two questions which arise under this provision of the statute Historically both have been troublesome neither iseasy of resolution First isthe question of the circumstances under which the merchant isrestricted tothe use of conference vessels for the trans portation of goods which hepurchases or sells The second question which arises indirectly isthe extent towhich companies affiliated with the signatory tothe contract should bebound bythe single merchant ssignature Both of these issues were segregated from 1I1Ost of the cases and were given separate treatment inDocket No 1111 The major controversy over contract clauses dealing with the first question concerns the presumptions ifany which may bedrawn bythe carriers vhere the signatory merchant has participated insome fashion inthe arrangements for ocean transportation or where the shipping documents list the merchant aseither shipper or consignee Many of the proposed contracts contain language which would raise aconclusive presumption that the signatory merchant had the legal right toselect the carrier ifhis name appeared oncertain shipping docu ments or ifheotherwise participated inthe ocean routing or the selec tion of the ocean carrier vVhile we agree that these circumstances may suggest that the merchant had the legal right toselect the carrier the statute does not appear topermit such circumstances and nothing Ipore toprove conclusively legal right toselect the carrier Inshort the statute does not appear topermit apresumption here which would preclude the proof of the true situation 10On the other hand some recog11ition of the practical problems which aconference Inust face inproving that amerchant had the legal right tqselect the carrier seems desirable The merchant himself will 10As was brought out inmany of these proceedillgs letter of credit finanCing generally requires that bills of lading betaken out inthe name of the selling merchant without regard towhether the purchaser may have infact directed the ocean routing or chosen the carrier Even absent such testimony however we have discovered nothing inthe records of these proceedings which would warrant aconclusion that mere partiCipation inthe arrangements for ocean transportation or the mere appearance of aname onabill of lading or other shipping document would themselves prove conclusively that the merchant had the right toselect the ocean carrier 8FMC



THE DUAL RATE CASES 31ordinarily beinsole possession of all the facts which would prove or disprove his legal right toselect the carrier Teare therefore approv ing acontract provision which will raise arebuttable presumption asitwere that the merchant possessed the legal right at the time of ship ment toselect the ocean carrier ifheparticipated inthe arrangement for ocean transportation or ifhis name appears onabill of lading or export declaration asshipper or consignee This provision isoptional with carriers Those who desire some provision relating topresum ptions may use itThose carriers that desire nolanguage inthe contract relating topresumptions need not include itInaccordance with the House Committee Report we are also requir ing that all contracts expr essly state that nothing therein shall require the Inerchant tofor ego asale unless tile shipment ismade onaconference vesseL 11Paragraphs numbered 123and 5of the following provision will berequired inall contracts Paragraph number 4may beused bythose conferences which desire aprovision which raises apresumption where the signatory merchant isnamed inthe bill of lading or export declaration or participates inthe ocean routing 1Ifthe Merchant has the legal right at the time of shipment toselect acarrier for the shipment of any guods subject tothis Agreement whether bythe expressed or implied terms of anagreement for the purchase sale or transfer of such goods shipment for his own account operation of lawor otherwise the Merchant shall select one or more of the Carriers 2IfMerchant svendor or vendee has the legal right toselect the carrier and fails toexercise that right or otherwise permits Merchant toselect the carrier Merchant shall bedeemed tohave the legal right toselect the carrier 3Itshall bedeemed abreach of this Agreement ifbefore the time of shipment the Merchant with the intent of avoiding his obligation here under divests himself or with the same inten permits himself tobedi vested of the legal right toselect the carrier and the shipment iscarried byacarrier not aparty hereto 4For the purposes of this Article the Merchant shall bedeemed prima facie tohave the legal right at the time of shipment toselect the carrier for any shipment awith respect towhich the Merchant arranged or participated inthe arrangements for ocean shipment or selected or participated inthe selection of the ocean carrier or bwith respect towhich the Merchant sname appears onthe bill of lading or export declaration asshipper or consignee 1211House Report p9cl Because of special circumstances shown toexist inthe Hong Kong trades involved inDocket Nos 1031 and 050 the following additional language will bepermitted inthose contracts With respect towhich merchant participated inthe arrangement for ocean Shipment beyond the deliver 7tothe ocean carrier sterminal or alongside the carrier svessel and without inany way exhausting what ma constitute subterfuge or evasion within the meaning of Article hereof the merchant shali bedeemed prima facie tohave the 8FMC



32FEDE RAL MARITIME COMMISSION 5Nothing contained inthis Agreement shall require the Merchant torefuse topurchase sell or transfer any goods onterms which vest the legal right toselect the carrier inany other person Turning tothe second problem presented under provision 3of sec Ition 14b the legislative history of the section makes itclear that Con gress left ittothe Commission tospecify the circumstances under Iwhich affiliated companies would bebound under the contract byasingle merchant ssignature Many of the proposed contracts would include all affiliates without regard tothe signatory Inerchant scontrol over the affiliate Afewcontracts bind only the signatory merchant Others would bind only those affiliates which the signatory merchant has the power tocontrol The desire of some conferences tobind all the affiliates of the coh tract signatory toasingle contract would seem prompted primarily bytwo objectives 1Toease the solicitation or sales efforts of the iconferences bytying anentire corporate complex byasingle con tract and 2Tomake itless easy for asignatory merchant toevade his obligations under the contraot through the subterfuge of using anaffiliated company for nonconference shipments Neither of these iinterests isinour view sufficient topermit aclause which would bind all of the signatory merchant saffiliated companies without regard tothe merchant scontrol over the affiliated company Inthe words of the Senate Committee nosingle answer which would include or exclude all shipments made byall such rlated companies could suffice 13Anappropriate contract provision dealing with this question should take into account that section 14b was designed insome measure asadevice for strengthening conferences byassuring them anucleus of jcargo and should recognize the problems of contract evasion which arise ifonly the signatory merchant isbound tothe contract Veagree with the findings onthis problem bythe panel of Examiners inDocket No 1111 especially since their reasoning was grounded upon legal right toselect the carrier for any shipment made infact bysuch merchant Inrespect of which the name of any firmor person beIng associated with the looal agents of anon conference line appears asthe shipper onthe relevant blll of lading and any merchant using this subterfuge shall bedeemed prima facie tohave vIolated his contract with the carriers 13Inspeaking of the problems left tothe CommissIon for resolution the Senate Report said at page 14One such matter Involves another coverage of the contract question somewhat like the fobfasproblem Towhat extent should dual rate contracts cover goods shipped byacompany which isasubsidiary affiliate or associate of the contract shipper ObvI ously nosimple answer which would include or exclude all shipments made byall such related companies could suffice The good faith of the contract shipper issue Ispresent Inlarge proportions Ifthe answer were left entirely tocontract shippers itisquite conceIvable that some would have subsidIaries for the express purpose of using the con ference carrier only when itsuited them But ifItwere left entirely tothe contract carrier or conference itmight well bethat nomatter how legitimate and autonomous the subsIdiary affiliate or associate company the claIm of all or nothing might bemade agaInst the contract shIpper



THE DUAL RATE CASES 33aninterpretation of the broad legislative intent of section 14b rather than upon any facts peculiar toanindividual case The Examiners found that ifaconference did not desire tobind amerchant saffiliates byasingle contract then itneed not However those conferences which desire tobind affiliates should use auniform clause which binds only those affiliated companies over which the signatory merchant regularly exercises working control inrelation toshipping matters As the Examiners pointed out the legislative history of this provision of the statute indicates that Congress recog nized that some but not necessarily all of amerchant saffiliates might properly bebound toasingle contract By imposing the test of reg ular control over shipping matters the clause which we are approving prevents the merchant from avoiding his obligations under the contract bymerely routing particular shipments inthe name of anaffiliated company The further requirement inthis clause that all companies over which merchant exercises this control belisted inthe contract serves two additional purposes Itgives the conference acomplete list of the companies entitled tocontract rates and itplaces acompulsion onthe merchant tofully inform the conference of the names of all companies obligated under the contract As the Examiners observed however nopurpose under the contract would beserved byrequiring the merchant toalso list related companies not controlled bythe merchant Ithas been argued that the ease of forming subsidiaries or affiliates insome countries requires that the contract include all affiliates Ifthe contract binds all affiliates whose shipping matters are controlled bythe sig11atory merchant however the ease of forming or extin guishing affiliates will not ma kesuch affiliates any less bound under the contract Instances may occur where asignatory merchant breaches his contract through the use of acontrolled affiliate But nowords inany agreement can assure that the parties will not breach their contract Inanattempt tomake itclear that the contract requires the good faith of the parties the clause which we are approving includes aspecific provision regarding various subterfuges The following clause will beuniformly required inall contracts with the exception that those conferences who donot desire anaffiliates clause may omit the second paragraph The Merchant undertakes toship or cause tobeshipped all of itsocean shipments moving inthe trade onvessels of the Carriers unless otherwise provided inthis agreement Tbe term Merchant shall include the party signing this contract asshipper and any of his parent subsidiary or other related companies or entities who may ngage inthe shipment of commodities inthe trade covered bythis contract and over whom heregularly exercises direction and working control asdistin guiShed from the possession of the power toexercise such direction and con SFMC



34FEDERAL MARITIME COMMISSION trol inrelation toshipping matters whether the shipments are made byor inthe name of the Merchant any such related company or entity or anagent or shipping representative acting ontheir behalf The names of such related com panies and entities all of WhOD lshall have the unrestricted benefits of this con tract and befully bound thereby are listed at the end of this contract The party signing this contract asMerchant warrants and represents that the list istrue and complete that hewill promptly notify the Carriers inwriting of any future changes inthe list and that hehas authority toenter into this contract onbehalf of the said related companies and entities solisted Inagreeing toconfine the carriage of itstheir shipments tothe vessels of the Carriers the Merchant promises and declares that itishis their intent todosowithout evasion or subterfuge either directly or indirectly byany means including the use of intermediaries or persons firms or entities affiliated with or related tothe Merchant The Carriers agree that they will not provide contract rates toanyone not bound byashipper srate agreement with the Carriers The Merchant agrees Ithat hewill not obtain contract rates for any person not entitled tothem including related companies not bound bythis contract bymaking shipments under this contract onbehalf of any such person Natu ral Routing The fourth numbered provision of section 14b requires that all con tracts include aprovision which expressly I4does not requiret hecontract shipper todivert shipment of goods from natural routings not served bythe carrier or conference of carriers where direct carriage isavailable The mere absence of acontract provision requiring diversion from atural routings isinsufficient tomeet this requirement inthat the statute directs that all contracts expressly not require diversion As ivas the case with Prompt Release discussed above definition of Natural Routing inthe contract will inthe words of the House Committee greatly simplify the problems of shippers who of neces sity must ben1embers of anumber conferences with respect tointer pretation and application of differing provisions 14Teare there fore requiring that all contracts contain auniform or standard clause onthis subject asset out below vVe have included inthis clause arequirement that where amer chant intends toexercise his right under this clause touse anon eonference carrier hemust first notify the conference of his desire or need for service onthe direct route and afford the conference anopportunity toprovide such service The approved clause also resolves what might beconsidered anambiguity under this provision of the statute byrequiring the merchant touse conference vessels ifthe conference provides service onanatural routing for the particular shipment Thus the contract requires shipment onconference ves HHouse Heport p9SFLC



THE DUAL RATE CASES 35sels unless this constitutes 1JIi1 IlUJ twral or indirect routing Ithas been suggested that the statute does not perniit this construction We disagree The overall philosophy of the statute reaffirms anearlier Congressional conclusion that steamship conferences ifproperly reg ulated can bebeneficial toour commerce and that exclusive patron age contracts under fair terms and conditions should bepermitted asameans of assuring conferences anucleus of cargo There isnojus tifiable need served byrelieving the merchant of his obligation touse conference vessels merely ibecause anonconference carrier iscalling at one of the several ports through which aparticular shipment could naturally move and the conference calls at another port of equal natural routing but not the port served bythe nonconference line Topermit the merchant toavoid his contract inthese circumstance would amount tolittle more than dbligating the merchant touse con ference vessels when there was nosatisfactory nonconference service available As we have construed the natural routing provision of section 14b the merchant will befree under his contract touse nonconfer ence vessels ifinfact the use of conference vessels would require himtodivert his cargo tounnatural routes The merchant will not bepermitted toescape his contract obligations however when the non eonference service isnomore natural asitwere than that of the conference The following clause will berequired inall contracts This agreement does not require the Merchant todivert shipments of goods from natura ltransporta tionroutes not served byconference vessels where direct carriage isa vailable Provided however That where tbe Carriers provide service between any two ports witbin the scope of tbis contract which constitute anatural transportation route between Iheorigin and destination of such shi pment the Merc hant shall beobligated toselect tbe Oarriers serv ice Anatural transportation route isatraffic path reasonably warranted byeconomic criteria sUchascosts time avai lahle facilities the nature of the shipment and any other economic criteria appropriate intbe circumstances 1benever Merchant intends toassel this rights under thi sarti cle 10use acarrier who isnot aparty hereto and tbe port through which Merchant intends toshoiJp or receive his goods iswithin tbe scope of this agreement Mer chant shall first sonotify the conference inaccordance with tae provtsions of Article prompt release hereof Damages for Breach The fifth numbered provision of section 14b requires that all con tracts contain aprovision which expressly 5limits damages recoveraobJe for breach byeitherp arty toactual damages tobedetermined ai tel breach inaccordance with the principles of contract lawProvided however That thecontract may spec ifytllat inthe case of a8Fl1C



36FEDERAL MARITIME COMMISSION breach byacontract shipper the damages may beanamount not exceeding the freight charges computed at the contract rate onthe particular shipment iless the cost of handling There isonly one aspect of this provision which presented any serious controversy inthese proceedings All of the proposed con tracts contain provisions which substantially paraphrase this pro vision including itsproviso lsHowever some of the proposed contracts contain provisions which would permit the carriers tosus pend or terminate the Inerchant sright tocontract rates prior toany adj udication that the merchant has breached his contract and would keep the merchant bound toexclusive patronage at the higher non icontract rates during the pendency of arbitration or adjudication of analleged breach Generally where these latter provisions have appeared the conferences have agreed or have provided intheir con Itracts that ifthe adjudication or arbitration isultilnately inthe n1er chant sfavor then the conference would refund tothe merchant the difference between the contract rate and the lloncontract rate iwhich hehad paid during the pendency of the litigation or arbitration The Senate Committee was clear initsstatement that punitive sus pensions or terminations bythe conferences of merchants contracts are not permitted under the statute The Committee said Most of the dua rate contracts now used bythe conferences serving USports provide for liquidated damages inthe amount of dead freight without deduct ing anything for cost of handling Inaddition many of them provide that ifof ashipper who has breached does not promptly pay the liquidated damages due or ifhebreaches fwice inayear his contract shall becancelled and heIsh all thereafter pay the noncontract rate The bill would aHow nosuch penal ties Sella teReport po213 IThis statement makes itplain that the limits of the merchant spUllish ment for violation of his contract are the damages provided bythe statute and nothing more etherefore will not permit clauses iwhich suspend an1erchant srights but continue his obligatio usasanadditional penalty for breach of his contract IIowever provisions which would suspend both the merchant sobli gations and his rights under the contract ifhedoes not promptly dis pute or deny claims made bythe conference that hehas breached his ontract or suspend his obligations and rights during aperiod that hefails topay damages adjudged due would not appear tobecon trary tothe statute Such asuspension of the merchant scontract running only for solong asthe merchant fails topay damages adi15Some proposed contracts also provide that the cost of handling will beassumed tobeafixed percentage of the contract rate with either party having the option tochallenge this cost inthe partleular case Such proviSions appear reasonable and therefore wlll bepermitted II8FlfC



THE DUAL RATE CASES 37IiJjudged due ishardly punitive Itsimply terminates the contract for that period of time during which one party refuses tofulfill his obligations Itdoes not impose punishment over and above damages Ifthe adjudged damages are promptly paid the contract isnever suspended Some of the conferences have argued that ifunder such circum stances both the merchant srights and obligations are suspended unscrupulous merchants will intentionally breach their contracts byasmall shipment via anonconference vessel inorder towork acancel lation of their agreements onless than the required 90days notice Vedonot believe however that this poses any serious problem Under the approved clause which isset out below the soonest that amerchant scontract could besuspended would be30days follow ing the discovery bythe conference of facts which would raise asus picion of abreach Presumably some period would transpire between the merchant sshipment and the conference sdiscovery of that fact and afurther period of time would beconsumed bythe conference ill informally verifying itssuspicions Thus itislikely that itwould bewell inexcess of 30days following ashipment inviolation of the cmtract before the contract could besuspended Fur thermore for the merchant toreap any appreciable benefits from such asubterfuge his shipment would have toberelatively insignificant because ifhebreaches his contract heremains liable for damages without regard towhether his later failure todIspute his liability works asuspension of his contract We are not requiring that any contract contain anexpress provision giving the conference the right tosuspend amerchant srights and obligations under the contract for failure topay adjudged damages IIowever those conferences which have indicated bytheir proposed contracts that they desire coverage of this subject will use the follow ing provision which would of course beinaddition tothe mandatory provision of the statute fixing the measure of damages 1Upon the failure of the Merchant topayor dispute his liability topay liquidated damages asherein spe ified for breach of the contr ct within 30days after receipt of notice byregistered mail from the Conference that they are due and payable the Conference shall suspend the Merchant srights and obligations under the contract until hepays such damages 2Ifwithin 30days after receipt of such notice the Merchant notifies the Conference byregistered mail that hedisputes the claim the Conference shall within 30days thereafter proceed inaccor dance with Article toadjudicate itsclaim for damages and ifitdoes not dososaid claim shall beforever barred Ifthe adjudication isinthe Conference sfavor and the damages are not paid within 30days after the adjudication becomes flnal the Conference shall sus pend the Merchant srights and obligations under the contract until hepays the damages lI8FMC



38FEDERAL MARITIME COMMISSION IiJ3No suspension shall abrogate any cause of action which shall have arisen prior tothe suspension 4Payment of damages shall automatically terminate suspension 5The Conference shall notify the Federal Maritime Commission of each suspension and of each termination of suspepsion within 10days after the event Toavoid later cOI troversy regarding what might bemeant inthe contract bycost of handling we are requiring that where aliqui dated damage provision isused inacontract the deduction from the contract rate shall bethe cost of loading and unloading This isinperfect agreement with the Senate Committee sstatement that the cost of handling isunderstood tomean the cost of loading the cargo onto the vessel and discharging the cargo from the vessels Senate Report p13Shipper 0ancellation The next numbered provision of section 14b requires that all con tracts contain aprovision which expressly 6Permits the contract shipper toterminate at any time without penalty upon ninety days notice IAll of the proposed contracts contain asthey must clauses which conform with this provision of the statute Therefore nodiscussion shere necessary 16Spread Between Oontract and Noncontract Rates IThe next numbered provision of section 14b requires that each con tract contain aprovision which expressly 7Provides for aspread between ordinary rates and rates charged contract shippers which the Commission finds tobereasonable inall the circumstances but which spread shall innoevent bemore than 15per centum of the ordinary rates Most of the proposed contracts expressly provide for the maximum 15percent spread Afewprovide for ordinary rates 15percent higher than the contract rates which results inaspread of approxi mately 13percent of the higher ordinary rates 1nnone of these proceedings was there any shipper object ion tothe spreads asproposed bythe conferences nor did any independent or non conference carrier ppear inopposition tothe spreads asproposed Inthese proceedings asinthe Senate and House Hearings there was asthe Senate Com mittee said general satisfaction with the 15percent spread 8en iLte Report p1416Afewof the contracts contain clauses which state insubstance that either party may cancel the contract on90days notice Inthe case of termination bythe conferencp cancellation would of course have tobeinaccordance with the third froro Iast sentence of section 14b



THE DUAL RATE CASES 39Indiscussing this pro vision of the st atute the House Committee said The provision authorizing the maximum spread between the rate charged the casual shipper and the exclusive patronage contract signer of 15percent appeared tothe Committee inthe light of itsexperience asreasonable The problem was tofind afigure that would not act asapenalty upon the shipper who did not choose tolimit his shipments toconferences and at the same time would provide sufficient inducement toothers toexecute agreements As stated itisthe belief of the Committee which was shared bycarrier and shipper wit nesses alike that the dual rate conference system provides definite advantages inassuring anucleus of cargo toestablished carriers thus enabling them toprovide the equipment and service required bythe majority of shippers The contract noncontract spread isthe best practical device toassure these aims and the 15percent difference inrates isinthe judgment of the Committee fair and reasonable toachieve this end without imposing apenalty or discrimi nat ngagainst the nonsigner Ilouse Report p8Inthese circumstances vefind that the 15percent spread asprovided for inthe majority of the proposed contracts isreasonable Itfollows of course that the 13percent spread of some of the proposed contracts isalso reasonable Anumber of the contract salso provide for the statement of rates inthe highest multiple of 5cents or 25cents which does not result inaspread greater than 15percent This appears tobeareasonable provision and will therefore bepermitted Oargoes Excluded from the Oontract The next numbered provision of section 14b requires that each contract contain aprovision which expressly 8Excludes cargo of the contract shippers which isloaded and carried inbulk without mark or count except liquid bulk cargoes other than chemicals inless than full shipload lots P1ovi led hou eve That upon finding that eco nomic factors sowarrant the Commission may exclude from the contract any commodity subject tothe foregoing exception All of the proposed contracts include provisions generally follow ing this language n1any of the contracts asapprov edbythe Ex aminel Sboth inDock tNo 1111 and inother cases which were not consolidated for hearing inDocket No 1111 also provide for the exclusion of liquid petroleum inless than full shipload lots Veare requiring that all contracts exclude liquid bulk petroleum inless than full shipload lots As originally proposed this provision would have excluded all bulk cargo without exception from the coverage of all contracts lT17As reported bythe Senate Commitee the proviSion read 7excludes cargo of the contract shipper which isloaded inbulk without mark or count Senate Report p39No similar provision appear0d inHR67715 asitpassed the House 107 Congo Rec 9369 9372 8FMC



40FEDERAL MARITIME COMMISSION Itwas amended during the Senate debate toread substantially asfinally enacted The only explanation of the amendment toremove liquid bulk except liquid chemicals was that the provision asreported ibythe Senate Committee was broader than was necessary 107 ICongo Rec 18250 The most detailed information and argument pre sented inthe Senate Hearings relative tothebulk exemption were from Dow Chemical Co who eXplained at some length the requirements of their particular business which made itnecessary that bulk cargoes beexcluded from contract coverage Dow scontentions were inpart that their chemicals should bepermitted the exclusions which had inthe past been generally accorded liquid petroleum Senate Hearings pp506 509 Itisnot clear whether Congress thought the phrase liquid chemi Icals included liquid petroleum hut certainly the same factors which prompted the exclusion of liquid chemicals would serve also toexclude liquid petroleum This conclusion isfurther reinforced bythe obvi ous practical difficulties inmany instances of determining with any assurance whether aparticular liquid should properly becalled Ipetroleum and not chemical Other 0ontraot Provisions The ninth and last numbered clause of section 14b states that dual rate contracts shall contain such other provisions not inconsistent herewith asthe Commission shall require or permit There are anumber of matters which have arisen ihthese proceedings which must bedealt with under this portion of section 14b aNrotice of shipment via nonc onfe1 ence vessel The issue of what notice ifany should begiven bythe merchant of the movement of goods via nonconference vessels was severed from anumber of the individual proceedings and treated inDocket No 1111 Avariety of provisions have been suggested Their purpose of course istoaid the conference inpolicing itscontracts The basic merchant objections tothese provisions are that the statute does not require notice and that anotice requirement would impose anadministrative burden upon them and would possibly lead tointerference with purchases or sales ior toimproper disclosure of the details of their business transactions InDocket No 1111 the panel of Examiners found that areasonable llOtice requirement should bepermitted We agree Some recognition fthe practical pr blems of enforcement of dual rate contracts would seem pennissible ifnot desirable Both the Senate and House Com tnittees acknowledged that the good faith of the signatory merchant isimportant tothe survival of any contract system 18Areasonable 18Senate Report p13House Report p98FMC



THE DUAL RATE CASES 41notice provision would help assure this good faith The provision approved bythe Examiners inDocket No 1111 appears reasonable and we will therefore permit itsuse inall contracts This clause limits notice toshipments which have already moved via anonconference vessel and thus avoids conference interference inapending snJe Only the bare essentials of the transaction need toincluded inthe notice and hence the burden onthe merchant should beslight The following clause will bepermitted Within ten 10days after the event inany transaction inwhich the Mer chant isaparty and the legal right toselect the carrier isvested inaperson other than the Merchant and ifhehas knowledge that the sbipment bas been made via anon conference carrier the Ierchant sball notify the Conference inwrit ing of this fact giving the names of the Merchant and his customer or vendor the commodity involved and the quantity thereof and the name of the noncon ference carrier P1ovided howeve1 That where the activities of the Merchant are soextensive inarea or the nature or VOlume of his sales or purchases makes itimpracticable togive notice within ten 10days the Merchant shall give notice aspromptly aspossible after the event bDtsclosure byme chant of fatsrelative tothe rou ting of apaticula s7dpnwnt The issue of what rules of discovery against mer chant should bepermitted inthe contracts was also given special treat ment inDocket No 1111 Itwas treated individually inother pro ceedings flere again areasonable disclosure provision would appear tobeproper inrecognition of the problems which the conference must face inpolicing itscontracts The basic facts concerning amerchant sshipments will inma nyinstances beavaila ble only frOlll the merchant sfiles Merchant objection todisclosure provisions was based more onthe possible abuse bythe conferences of such aprovision than upon disagreement with the principle of disclosure itself The clause approved bythe panel of Examiners inDocket No 1111 strikes afair balance between carrier and merchant interests and therefore isapproved for inclusion inthose contracts where the conference has expressed adesire for language covering the subject of disclosure This clause isasfollows Inorder that the conference may investigate the facts astoany shipment of the lerchant that has moved or that the Merchant or the conference believes bas moved via anonconference carrier and upon written request clearly sospecifying the Merchant at his option 1will furnish tothe conference chair man secretary or other dUly authorized conference representative or attorney such information or copies of such documents which relate thereto and are inhis posseSSion or reasonably available tohimor 2allow the foregoing persons toexamine such documents onthe premises of the Merchant where they are reg ularly kept Pricing data and similar information may bedeleted from the documents at the option of the Merchant and there sball benodisclosure of any information inviolation of section 20of the Sbipping Act 1916 asamended Many conferences objected tothe portion of this provision which permits the merchant the option torequire examination at the mer



42FEDERAL MARITIME COMMISSION Ichant soffice which may besome distance from the conference office As noted however the provision seeks tostrike afair balance bet ween conference and merchant interests Itshould discourage conference harassment of merchants byintemperate use of discovery but at the same time itdoes not impose anunreasona bleburden onthe conference Moreover we would assume that inmost instances merchants will wish tofurnish copies tothe conference rather than topermit anout Isider tolook through their files intheir own office cBurden of p11oof Many of the proposed contracts would place upon the merchant the burden of proving that 4edid not violate his contract invarious circumstances This was also one of the issues treated inDocket No 1111 The arguments insupport of placing the burden of proof upon the merchant have generally been arguments of convenience The conferences contend that because inmany instances the proof of abr chwill depend upon the merchant sintent heshould have the burden of proving his intent The language of the panel of Examiners inDo cket No 1111 isgenerally appropriate here The general rule that hewho claims abreach must prove the breach issostrongly entrenched inAmerican jurisprudence that the emust besome com pelling reason not tofollow itinthe casp of dual rate contracts Nothing has been shown tothis Panel which would justify the finding that dual rate contracts are sosacrosanct or soimportant astorequire treatment different from that accorded most other contracts Veare not unaware of course that Congress byenacting section 14b has recognized the desirability of the dual rate system but italso has hedged the system with various restrictions inorder toprotect shippers As was discussed above under provision 3of section 14b Legal Right toSelect the Carrier we have approved acontract provision which makes the appearance of amerchant sname upon certain doc uments or his participation inthe ocean routing of the cargo prima facie proof that hehad the legal right toselect the carrier This places some burden of going forward onthe merchant 110re isnot needed We therefore will not approve any clause which places the burden of proof assuch onthe merchant dMerchant sright touseoned 01chartered vessels This issue was also treated bythe panel of Ex miners inDocket No 1111 Their conclusion was that contract provisions which at present permit mer chants touse their owned or chartered vessels should becontinued but that conferences who have not permitted such exclusions inthe past should not now berequired todosounder the new lawExclusion from contract coverage of amerchant sgoods moving onthe merchant sowned or chartered vessels would primarily benefit larg rshi2pers However neither the economic philosophy of the UJ ited States nor section 14b of the Shipping Act requires that amer chant hedeprived of al normal economies which goalong with large jiMC



THE DUAL RATE CASES 43ness Animportant purpose of the Shipping Act istofacilitate the flmv of commerce and while itrecognizes that aproper conference system can contribute tothis end itdoes not undertake togive the conference prior cla imonall cargoes nor afford the conferences pro tection from apossible competition vVe therefore are requiring that all contracts hether or not they previously did soshall permit mer chants totransport cargoes ontheir owned vessels or onvessels chartered bythe merchant provided the term of the charter is6months or more By limiting this tocharters for periods of some duration the conferences are accorded reasonable protection from spot raiding of cargoes and merchants accorded the right toengage inbona fide proprietary carriage under reasonable conditions eGeographic scope of the contract Two questions have arisen inthese proceedings relative tothe geographic areas tobecovered bythe contracts The first isthe inclusion incontracts of commerce over which we have nodirect jurisdiction Some of the contracts require for example that the merchant promise exclusive patronage from or toports onone of the United States coasts and contiguous ports inCanada and or Mexico The argume nt has been made that because the Commission has nodirect regulation over non United States com merce Canada and Mexico should not beincluded inthe contracts presented tothe Commission for approval The purpose of the inclusion of these areas inasingle contract istoobligate merchants who desire dual rate contracts from or tothe United States toalso obligate themselves toexclusive patronage from or toports contiguous tothe United States This isanatural result of thefact that the conference offers service toall such ports Ifmei chants were permitted toobtain lower rates bypromising their exclusive patronage only from or toUnited States ports they could easily use nonconference vessels from or tonearby Canadian or l1exican ports and honor the contract only when itmet their convenience We there fore are permitting contracts toinclude Canada and or l1exico where these areas are included inthe service offered bythe conference The second question here concerns the inclusion inthe contract of foreign areas not presently served bytheconference vessels This question has arisen inconnection with foreign areas which arepres ently not being sented because of political reasons Examples of such areas are Communist China and Cuba The conferences have gen erally argued that they should bepermitted toinclude these areas intheir contracts inorder tofacilitate their resumption of service when political conditions permit vVe find noharm inpermitting such areas tobeincluded This inclusion will constitute nomore than socalled stand byauthority toreinstitute dual rate contracts at such time asservice isresumed 8FlfC



44FEDERAL MARITIME COMMISSION One of these cases presents anadditional related problem The proposed contract of the River Plate Brazil Conferences Docket No 1043 would include Great Lakes ports inaddition toUnited States Atlantic and Gulf ports when only one conference member serves Great Lakes ports and then with only one sailing per month during that part of the year that the Lakes are open tonavigation Under these circumstances asingle carrier would bepermitted the benefit of the full economic force behind the conference contract with the con ference assuch offering noservice tothe Great Lakes Or asthe Examiner stated inhis Initial Decision The proposed crJlltract isunjustly discriminatory because shippers must sub scribe toinadequate conference service out of the Great Lakes inorder toget needed contract rates from Atlantic and Gulf ports tVe therfore will not permit the contract of the River Plate and Brazil Conferences toinclude the Great Lakes Of course at such time asthe conference extends fuller service tothe Great Lakes itmay apply for permission toextend the scope of itscontract system 19fArbitration Most of the proposed contracts contain clauses which require or permit arbitration of disputes arising thereunder Some of the initial decisions have required that these clauses bequali fied sostopermit arbitration only of those matters falling outside the jurisdiction of the Commission This qualification issaid tobenecessary inorder toavoid conflict with section 22of the Shipping Act which provides That any person may file with the Commission Isworn complaint setting forth any violation of the Act Vliile we agree that the contract should not nor cannot oust the Commis sion from itsjurisdiction and duties under the Shipping Act limiting iarbitration only tomatters outside the jurisdiction of the Commission may bemore restrictive than isnecessary 20Arbitration hadeveloped asanefficient means of settling disputes under commercial contracts generally and would appear tobeanappropriate means of disposing of routine disputes which arise under dual rate contracts vVe there fore have noobjection toclauses which call for the arbitration of disputes provided they contain the following statement nothing herein shall deprive the Federal Maritime Commission of itsjurisdiction gOontract amendments and applicability of the Shipping Act Many of the proposed contracts contain clauses which acknowledge 19The Examiner would also withhold approval of the dual rate sstem astoAtlantic and Gulf ports unless the organic conference agreement were modified toeliminate the Great Lakes Itwould appear that this modification of the conference agreement isbetter treated outside this proceeding We are therefore not here requiring the modification of the conference agreement but rather will study the matter further with aview topossible future actIon lOSee Swift c00vFederaZ Maritime Oommission 306 F2d277 DCClr 1962 8FMC



THE DUAL RATE CASES 45that any amendments thereto are subject tothe approval of the Com mission Some conferences argue that such pro visions are unneces sary asthey merely state arequirement of lawInorder toavoid any misunderstanding onthe part of shipp ers who may inmany instances beunaware of the status of such agreements we are requiring that all contracts contain aprovision specifically stating that all modifications are subject tothe Commission sapproval For similar reasons we are also requiring that the contracts include aprovision acknowledging that interpretations thereof must bemade inthe light of the Shipping Act and the rules and regula tons of the Commission hOontracts of carriage Many of the proposed contracts contain provisions which state that contracts of carriage must bemade with the individual conference oarrier and that the other conference mem bers have noliability under such contracts of carriage These provi sions were generally approved bythe Examiners They appear tobeincluded merely toavoid any misunderstanding of the part of the mer chant regarding the fact that the merchant must make arrang ements with the individual conferenc members for the carriage of the specific cargoes andthat the conference asawhole does not assume the normal carrier liabilities of the member line under whose bill of lading the cargo moves As such they Reem proper and will bepermitted iOpen rates The conferences have generally sought inthese pro ceedings ameans whereby they could open rates onparticular COln modities tomeet temporary and abnormal competitive conditions without being considered tohave terminated their contracts astosuch commodities Merchants generally favored permitting conferences this flexibility Inaninterpretative ruling published March 21962 27FR2046 46CFR530 1we expressed the opinion that sec tion 14b app eared topreclude such flexibility Inretrospect and hav ing had the benefit of the views of all parties aswell asthe Examiners inthese proceedings we think that flexibility inthe opening of rates under proper safeguards ispermissible under the statute InDocket No 1111 and inthe other cases where the matter was at issue the Examiners generally found that ther evas ajustifiable need onthe part of the conferences for some flexibility inopening rates tomeet abnormal competitive conditions Itwas said that for the open ing of rates tobeof any benefit tothe conference itmust beable todososwiftly since one of the ohjectives thereof istoenable the indi vidual conference members tomove promptly inreducing rates tomeet the competition Inarapidly declining rate situation the conference machinery ISoften too unwieldy tokeep upwith the daytoday fluctu ations Vhile we donot suggest that the opening of rates isanaltruistic move itmust berecognized that inmany instances rates are opened inresponse tothe demands of contract shippers Ifthe dis sIfl1C



46FEDE RAL MARITIME COMMISSION parity between the conference contract rates and the rates of the car Iriel soutside the conference becomes too great shippers will soon aban don the conference service Tokeep upwith the rate fluctuations insome instances requires that rate fixing initiative bereturned tothe individual conference members Under the clause which we are approving and which was approved bythe examiners inDocket No 1111 the conference will bepermitted toopen rates without advance notice but the individual carrier mem Ibel swould not bepermitted tocharge rates inexcess of the last pub lished conference contract rate for aperiod of 90days aft er the rate has been opened Also the conference would have togive 90days notice of the return of the rate tothe conference dual rate system This clause was generally agreeable tothe conferences their only objection being that the limit onrate increases should be30rather than I90days 21The 90day requirement isnecessary however toassure that the opening of rates win not beused toaccomplish arate increase onless than the required notice Under the approved clause when arate isopened the contract shippers are released from their contract Iwith regard tothe particular commodity Inthese circumstances the conference carriers individually possess the initiative inmeeting the rates of the carriers outside the conference and must compete individ ually for the open rated cargo The approved clause further recognizes that merchants need advance notice that arate will bereturned tothe conference contract system and requires 90days notice of this event Tariff filings while rates are open would of course besubject tosection 18hThe following clause isapproved for use bythose conferences who Idesire toprovide intheir contracts for the opening of rates Our interpretative ruling of 1arch 21962 will bewithdrawn The Merchant and the Carriers recognize that mutual benefits are derived from freedom onthe part of the Carriers toopen rates where conditions inthe Trade require such action without thereby terminating the dual rate sys temasapplicable tothe commodity involved therefore itisagreed that the Conference tomeet the demands of the Merchants and of the Trade may sus pend the application of the contract astoany commodity through the opening of the rate onsuch commodity including opening subject tomaximum or mini mum rates provided that none of the Carriers during aperiod of ninety days after the date when the opening of such rate becomes effective shall quote arate inexcess of the Conference contract rate applicable tosuch commodity onthe effective date of the opening of the rate and provided further that the rate shall not thereafter beclosed and the comlllodity retu ned tothe application 2lAfewconferences initially sought approval of clauses which provided for socalled open dual rates Ihis innovation appears tohave becn offered asone means of uoiding our March 21962 ruling These conferences have indicated that aclause similar tothat which we are approving would also beagreeable tothem Under these circumstances itisnecessary that we discuss the merits and vices of such clauses 8FMC



THE DUAL RATE CASES 47of the contract system onless than ninety days notice bythe Carriers through the filing of contract non contract rates intheir UJ riff jOonditions beyond the control of the carriers The proposed contracts generally contain provisions which would permit the sus pension of service or rate increases onshort notice where abnormal conditions beyond the control of the carriers are present Both the words of the statute and itslegislative history indicate that the car riers were tobepermitted some flexibility under the contracts inextraordinary circumstances Provision 2of section 14b specifically acknowledges that under some circumstances the carriers would bepermitted toincrease rates onless than normal notice As originally passed bythe Senate this provision of the section expressly provided that the limit onrate increases was not toapply incases of war or other force majeure 107 Congo Rec 17946 et seq This phrase was deleted bythe IIouse Senate conferees 107 Congo Rec 19289 Although the Conference Report did not specifically discuss this deletion Senator Engle one of the confe ees explained onthe floor of the Senate that the Senate conferees agreed tothe deletion because itwas redundant Senator Engle explained that Such occurrences are always beyond the con trol of the contracting parties and therefore may not impose upon them obligations which they did not intend toassume w4en they made their contract 107 Congo Rec 19782 Inrecognition of this legislative history we are permitting con tract clauses which provide for exceptions tothe routine of the contract system inextraordinary circumstances First we are approving acontract provision which authorizes the complete suspension of the contract system under circumstances where war or other governmental action interferes with the service of the carriers This provision merely requires that the carriers notify the merchants of the suspension of the system and give 15days notice of the resumption of the system Those conferences or carriers which desire toprovide for this contingency intheir contracts shall use the following clause Inthe event of war hostilities warlike operations embargoes blockades reg ulations of any governmental authority pertaining thereto or any other official interferences with commercial intercourse arising from the above conditions which affect the operations of any of the Carriers inthe trade covered bythis Agreell1ent the Carrier or Carriers may suspend the effectiveness of this Agree ment with respect tothe operations affected and shall notify the Merchant of such suspension Upon cessation of any cause or causes of suspension set forth inthis article and invoked byany Carrier or Carriers said Carrier or Carriers shall forthwith reassume itsor their rights and obligations hereunder and notify the Merchant onfifteen 15days written notice that itssuspension isterminated Further inorder that the conference may ifitsodesires continue 8FMC



48FEDERAL MARITIME COMMISSION itscontract system notwithstanding waT or other governmental action which adversely affects carrier service and inrecognition that the costs and risks of service increase precipitously insuch circumstances we iare approving aclause which permits rate increases on15days notice insuch circumstances The approved clause would also permit the continuation of the contract system at higher rates imposed incom pliance with section 18bof the Shipping Act inother extraordinary Icircumstances which unduly impede or delay the carriers ervice IVhere rates are increased ineither of these situat ions the merchant isalso given the right tosuspend his obligations under the contract for the duration of such increases Those conferences or carriers which desire toprovide for rate increases insuch circumstances sha IIuse the following clause Inthe event of any of the conditions enumerated inArticle the clause set out above the carrier or carriers may increase any rate or rates affected thereby inorder tomeet such conditions inlieu of suspension Such increase or increases shall beonnot less than 15days written notice tothe merchant who may notify the carrier or carriers inwriting not less than 10days before increases are tobecome effective of itsintention tosuspend this Agreemen insofar assuch increase or increases isor are concerned and insuch event the Agreement shall besuspended asof the effective date of such increase or increases unless the carrier or carriers shall give written notice that such increase Ior increases have been rescinded and cancelled Inthe event of any extraordinary conditions not enumera ted inArticle the clause set out above which conditions may unduly impeq eobstruct or delay the obligations of the carrier or carriers the carrier or carriers may increase any rate or rates affected thereby inorder tomeet such conditions vrovided however that nothing inthis article shall beconstrued tolimit the provisions of Section 18bof the Shipping Act 1916 inregard tothe notice provisions of rate changes The merchant may not less than 10days before increases are tobecome effective notify the carrier or carriers that this agreement shall besuspended insofar asthe increases are concerned asof the Ieffective date of the increases unless the carrier or carriers shall give notice Ithat such increase or increases have been rescinded and cancelled DOCI ETNOS 1109 AND 1110 Some special comment isnecessary regarding the contract systems of Ipar Transport Limited No 1109 and DBTurkish Cargo Line No 1110 which are the only single carrier contract systems included inthese proceedings 22The only objection tothese individual carrier rate systems came from the Norch American fediterranea nFreight Conference which tosome extent parallels the service of Ipar and Turkish Cargo The Conference has also applied for permission touse adual rate contract The conference argues inthe main that two 22Ipar has given notice of cancellation of itsdual rate system However thIs can cellation does not become effective until April 61964 and therefore itscontract Isincluded herein 8lMC



THE DUAL RATE CASES 49dual rate contracts inthe same trade can only produce instability andchaos and therefore should not bepermitted The eonference also challenges the lawfltlness of individual earrier dua lrate systems There would appea rtobenodoubt that Public Law 87346 allows indi vidual carriers touse dual rate contraets under the same require ments asconferences Both inthe preamble toPublic Law 87346 and throughout section 14b the separate terms carrier and confer ence are used Tosay that asingle carriel isnevertheless tobedenied adual rate system where itisincompet ition with aconference istoread the word carrier out of the statute At least since 1914 ithas been recognized that conferences or rate fixing combinations bysome other name are the all but universal rule inforeign water borne commerce 23Thus itmust beconcluded that Congress inrepea tedly using the word earrier iptended todifferentiate and tosanction the same treatment for anindividual line asfor aeonference inthe matter of dual rate contracts We are therefore permitting the dual rate contract of these lines asmodified toconform with our findings astoall contracts DOCICET NO1092 As mentioned above one of these proceedings also involves the approval of anew conference agreement which would combine under asingle agreement several conferences inthe Pacific Coast Latin American Trade This new agreement Agreement No 8660 pro vides for the fixing of rates and practices inthe trade between Pacific Coast ports inthe United States and Canada onthe one hand and ports intheCaribbea nCentral America and South America excluding ports inBrazil Urugun yand Argentina onthe other The new eonference wo uld repla ce10currently existing conferences which embrace this trade area lheprimary objection toAgreement No 8660 isthat itwould con eentrate too much power inone conference Itshould benoted how ever that the purpose of the agreement istoincrease generally the ufficiency of conference administration The agreement isdivided into five trade areas three outbound from the United States and two inbound and only those carriers who provide service inthe particular tradearea Inay vote onrates and practices which apply tothat area Thus while the new agreement takes the place of 10currently existing agreements itcreates what amounts to5new conferences under asingleadministrati veoffice 23See Report onSteamship Agreements Affiliations inthe American Foreign Domc ticTrade of the House of Representatives Committee onthe Merchant Marine nnd Fisheries 63rd Cong No 4p415 1914 Generally known asthe AlexandeJ Rc port 8FMC



50FEDERAL MARITIME COMMISSION Verecognize that while the new agreement may promote adminis trative efficiency italso tosome extent provides greater control over Icompetition inthese trades However this particular consolidation Iof several conferences serving contiguous areas does not of itself appear tobeunlawful vVe perceive noundue increase incompetitive strength byreason of the arrangement We will therefore approve Agreement No 8660 Vewill also observe closely the future opera Ition under the agreement soastoinsure that the standards of section 15of the Shipping Act are met The use of adual rate contract bythe new conference presents aspecial problem however As discussed above the conference mem bers themselves have recognized that five separate trade areas are invol ved and that acarrier who does not serve aparticular trade should Inot bepermitted tocontrol the rates and practices inthat trade Yet ifthe conference ispermitted tooffer asingle dua rate contract which Iincludes all five of the traqe areas merchants will beforced toobligate Ithemselves toexclusive conference patronage intrade areas not desired inorder toobtain contract rates inatrade area where they feel the dual rate contract meets their needs This seems tousneither necessary nor fair We have approved the new agreement onthe ground that itislargely concerned with providing ameans of central administration for anumber of conferences Inkeeping with this we are approving the use of adual rate contract ineach of these five trade areas and merchants must beoffered the privilege of executing acontract for any or all of the trade areas asthey desire We find that itwould beboth contrary tothe public interest and detrimental tocommerce for the conference torequire that amerchant obligate himself toexclusive patronage inall of these trade areas inorder toobtain contract rates inasingle trade Any such requirement would of necessity bring into serious question the new conference arrangement itself Vhat we have said above inour general discussion of the express requirements of section 14b applies tothe contract form proposed bythis new conference and itsproposed contract will bemodified acordingly One intervener inDocket No 1092 argues that there isnoneed for the extension of the dual rate systenl toareas included inthe new conference agreement which are not now covered byexisting dual rate systems of the individual conferences Section 14b does not require that the conference demonstrate apositive need for the system asaprerequisite for approval Rather itauthorizes the use of dual rate contracts ifthey meet certain safeguards Moreover itappears that the requirements which we have here generally impo edonall con tracts satisfy most of this intervener sobjections



THE DUAL RATE CASES 51One other matter regarding the contract system of the new confer ence requires some discussion The tariffs of the conferences who are combining under the new agreement split their total charges for ocean freight into two parts One isasocalled freight rate which isinpayment for service from ship staclde at port of origin toship stackle at the destination port The other isasocalled handling charge which isinpayment for movement of the cargo from ship stackle toplace of rest onthe dock The conferences acknowledge that thehandling charge isacomponent part of the overall freight paid for transportation hile there would appear tobenothing insect ion 14b which would require that two levels of handling charges bestated byconferences using dual rate systenls itwould make folly of the section topermit conferences toavoid the rate stability or guar antee which the section assures contract shippers through the simple device of segregating into separate elements the prices charged for the total carrier sel vices Vhile we will not require the conferences tostate two levels of handling charges ill their tariffs they should beaware that they will not bepermitted toincrease their handling charges onless than the 90days notice required of carriers using dUel rate systems Verecognize that itmay take some time toaccomplish the details involved inthe dissolution of the 10separate conferences and infor ma lyorganizing the new conference apd that the dual rate contracts of the 8of the 10conferences which currently use contracts expire bythe terms of section 3of Public Law 87346 onApril 41964 The individual conferences will therefore beallowed touse the dual rate contract proposed bythe new conference asmodified herein until such time asthe new conference can beformally organized CONCLUSION The contracts submitted inthese proceedings modified asset out inthe orders attached hereto are found tocomply with the requirements of section 14b of the Shipping Act 1916 Provisions which have been found herein tobepermissible but not mandatory may beadded or deleted from the contracts asset out inthe attached orders 22before said contracts are tendered tomerchants for signing Oommissioner Patterson concurring and dissenting The following report covers what would bemy response toapplica tions filed pursuant tosection 14b of the Shipping Act 1916 Act by57conferences of carriers and one carrier inthe foreign commerce of the United States for permission touse 24types of contract forms to22Attachments omitted here duetolength 8FMC



52FEDERAL MARITIME COMMISSION betendered merchant shippers The proposed contract forms provide Ilower rates toashipper or consignee who agrees togive all or afixed portion of his patronage tosuch conferences or carriers and generally contain provisions which the applicants claim conform tothe descrip tion of such contracts insection 14b The contracts are referred togenerally hereafter asthe contracts Each application and itsannexed contract forms has been made the subject of adocketed proceeding todetermine whether the Com mission should permit the use of these standard form contracts sodrafted tomake them available toall shippers and consignees onequal terms and conditions Veare required togive permission touse unless the Commission finds that the contract amendment or modification ithereof will hedetrimental tothe commerce of the United States or contrary tothe public interest or unjustly discriminatory or unfair asbetween shippers exporters importers or ports or between exporters from the United States and their foreign competitors and ifthe contract amendment or modification expressly contains eight specific types of obligations Inperforming this function we have been authorized bysection 14b 9toapprove acontract contain ing such other provisions not inconsistent herewith asthe Conmlission shall require or peI1nit and bysection 3of Public Law 87346 toapprove disapprove cancel or Inodify all such agreements and amendments inaccordance with the provisions of this Act Public Law 87346 The purpose of these proceedings istocomply with this mandate and with the congressional directive tothe Commission insection 3that itshall approve disapprove cancel or modify contracts within the period ending April 31964 Acting pursuant tothese mandates the majority of the members of the CommisSion have required that each of the applicants contracts nlust bemodified toachieve confonnity with section 14b bythe use of Icertain required provisions and noothers and has ineffect declared invalid the applicants provisions onthe same subjects The majority snewly prescribed and required provisions are not found inany application for permission touse acontract submitted byrespondents nor have they been proposed bythe examiners and accepted byrespondents but have been conceived and adopted bythe majority for compulsory use None of the required provisions has been subjected toreview hearing or comment By this process the initiative for submitting acontract which we will permit tobeused Iistaken away from the applicants and isassumed bythe majority even though there isnofinding that the provisions they are toreplace have any of the prohibited effects referred tointhe first sentence of section 14b which were quoted above



THE DUAL RATE CASES 53hecongressional intent of section 14b asIsee itistoplace the llutlatlve for preparing acontract onthe applicant carriers or their conferences acting according totheir own commercial needs and toplace the burden of not permitting ieforbidding the use of acon tract 011 usafter we show the prohibited effects exist inany case or nonconformity with any of the eight conditions insection 14b Itisfrom this base that Iembarked onthe task of reviewing and considering whether or not topermit the use of contracts Dissent isbased onthe failure of the majority 1toconform tothe requirements of section 14b and of section 3of Public Law 87346 abydenying notice and hearing onfuture nonconforming proposals and bbyfailing tomeet the burden of showing how applicants donot conform before refusing topermit use of contracts 2toconform tothe requirements of section 4of the Administrative Procedure Act and 3tofollow congressional policy initstreatment of pro posed contracts 1aThe ignored statutory compulsions of section 14b are that carrier applied for contracts should not beprejudged but should bepermitted after notice and hearing ieadjudication unless the Commission finds aparticular contract will bedetrimental tocom merce or contrary tothe other standards listed or fails tocover expressly the enumerated subjects Ifwe say that each future contract nomatter what itcontains isnot tobepermitted without the pre scribed clauses we are making our order not after notice and hearing oneach contract but before ahearing thereon Notice and hearing with respect tofuture proposals has been denied because of the pres ently announced rule that only the required clauses will bepermitted hereafter Section 14b isbeing disregarded when the right of notice and hearing isforeclosed 1bThe requirements of section 14b inaproceeding toper mit the use of acontract or toforbid the use of acontract istoreview each applicant scontract onitsown merits one byone The purpose of these proceedings isnot toprescribe the use of the Com mission scontract byany particular applicant nor isittoperfect or rewrite contracts but only tomeasure each applicant scontract bystatutory tests and toforbid use after anadj udication ifthe meas ure isnot met Ifthe contract fails the Commission sorder may require other provisions asauthorized in9of section 14b or the Commission may modifyhy itsorder inaccordance with section 3of Public Law 87346 Before modifying or requiring something else however the Commission must show how the applicant scon tract has failed tomeet the measure The Commission has astatu tory obligation or burden todoat least this much The use of item 9providing that acontract may contain such other conditions 8FMC



54FEDE RAL MARITIME COMMISSION Iasthe Commission may require 01permit or of section 3directing the Commission within ayear toapprove disapprove or modify agree ments issimply auseful way of expediting anorder giving permis sion touse acontract instead of just forb dding various provisions anwasting time with repeated reapplications until apermissible contract isachieved The majority jllstifies ascansistent with the lawor asreasonahle the contract provisions ithas required assubstitutes for those apIplied far incontracts Itdoes not follaw that because agovernment required reasanable provision isconsistent with the lawall ather pravisions are autamatically cantrary tothe requirements of section 14b The burden toshow failure of ather provisians toconform rests onthe Comm issian before itmay exercise itsown judgment iThe majority has averlooked this essential procedural step 2Section 4of the Administrative Pracedure Act pravides that general natice of proposed rules shall bepublished and interested persons shall beafforded the oppartunity toparticipate inthe for mulatian of rules through the submission of views or comments before lules are adopted The majority byprescribing for the first time initsreport the only contract provisians that must beembodied inall future contracts before itwill permit the use of acantract has thereby made astatement af general applicability and future effect The presently prescribed provisions are for the guidance of the public ifany applicant wants toget permission touse acontract The panel af five examiners inDocket No 1111 understood hat they were doing inthis respect vhen they prescribed similar pravi sions the present proceeding isrulemaking innature Ialthough adjudicatary inform they said p62Inspite of their understanding they refused toalter their procedure however The Commission makes nOcomparahle acknowledgment but itsdeeds are consistent with such anunderstanding that itismaking rules There has been nogeneral notice puiblished that the prescribed pravisions were being considered and that int rested persons vere being given anopportunity toparticipate intheir formulation thraugh the submissian af views The anly effart inthis directian was inDacket NO983giving natice anMarch 211963 af arule making proceeding tocansider adaption af rules governing contract rate systems and including astandard fornl af dual rate exclusive patronage contract Camments were due on1ay 251963 These rules are still awaiting adoptian and they are not part of this pro ceeding The deficiency innatice isnot supplied bythe Orders of Investigation and Hearing inthe dockets herein because the anly purpose of such arders was toinitiate anadjudication of whether the particular contract met the requirements of section 14b and no8FMC



THE DUAL RATE ASES 55proposed rule was ever published inany of these notices The deci sion torequire prescribed provisions was made later but with nochange inthe orders of investigation nor publication of any notice or proposed rulemaking Except for interrogation inoral argument applicants have had noindication much less has the rest of the public had notice that the prescribed provisions would herequired Neither have other inter ested persons not respOJ dents or intervenors her ein had any oppor tunity toparticipate inthe formulation of these particular rule made provisions Itisnot considered that the provi ions of section 14b9or section 3of Public Law 87346 authorizing requirem ents and modifications incontracts supersede the mandate of section 4of the Administrative Procedure Act inregard toaneed for notice of propo edrulemaking astothe newly prescribed provisi ons having general applicability and future effect Item 9istoauthorize changes having particular applicability and present effect onspific contracts being considered for agrant of permission touse them There isnodoubt that Congress intended that we should establish standards for dual rate contracts and that we would beexpected topro vide astandard form of contract which all conferences might utilize asthe majority says Iamconfident that itwas equally expected that we would observe existing laws governing procedures tohefollowed inachieving the intended results The assertion of anexpectation byaCongressional Cammittee daes nat justify abandonment of exist ing prescriptians of lawCangressional expectations are not enaugh tarepeal sectian 4of the Administrative Procedure Act inregard tothese contracts The Cammittee sexpectatiqn was tobeaccomplished inour rulemaking Docket No 983 which isstill awaiting action bythe Cammission The desirability of uniform results isassigned asareasan far com pulsory rule made provisions Desirability however isnosubstitute for statutary compulsian The majority has committed afatal errar innat camplying with the Administrative Pracedure Act 3Lastly there isafundamental policy error inthe maj Ority sbase Of approach Itsbase point assumptian isthat there issomething absolute final or superior about what the Government prescribes when itadministers alawat least until the Government decides tamake achange This shauld not besoThe commercial trading context inwhich these cantracts are used cannot functian with such rigidity when there isany new development such assection 14b Inthe com mercial world the ability tochange obligations inresponse toexperienced needs after mutual consent within the guides put upbysec tion14b isanessential factaI of existence Cangress has carefully 8FMC



56FEDERAL MARITIME COMMISSION Iavoided imposing aninflexible revision of historically developed trad ing conditions but has only altered some of the conditions Why should we dowhat Congress has avoided Aperiod of adjustment within the guidelines of section 14b will berequired intraditional con tracting practices inworld wide trades Our job istoreview and pass onthe diverse forms of adjustment This adjustment should beal lowed ifpossible and should not beimmediately shut off and solidified iinto new rule imposed rigidities emanating from aGovernment agency at only one end of the trading route nomatter how high minded and superior the adjustInents may seem tousat the moment As apart of our program toreview applications for permission touse contracts pursuant tosection 14b itwas decided that there were five issues common toall application proceedings consequently their severance frOln existing application proceedings was ordered The Iissues were stated inthe order initiating Docket No 1111 asfollows DefinU ion ot Contra ct ShlJper aWhether the Commission should approve disapprove or require modifi cation of contract provisions requiring inclusion inthe contract of affiliates of the contract shipper or of other connected companies Contt act Shipper Commitment bTowhat degree ifany mayor should contracts exclude aportion of shipments commodities or shipments onowned or chartered vessels Lega ZRight toSelect the Cat rier cWhether the provision required bysection 14b3inall contracts tolimit the coverage of the contracts tothose goods of the contract shipper astothe shipment of which behas the legal right at the time of shipment toselect the carrier requires special language inthe contracts inorder toavoid unIcertainty and potential disputes astothe obligations of the merchant or whether the language of section 14b3should beincorporated verbatim inthe contracts Not ice Di scZ081tre and B1f rden ot Proot dWhether the Com mission should approve disapprove or require modifi cation of contract provisions imposing notice and disclosure requirements upon the contract shipper inthe event of non conference shipments or of suspected or alleged breach of contract and provisions relating tothe burden of proof astowhether hehas violated the contract T61 mination tor Bt each eThether the contracts should permit carriers or conferences toterminate Iindividual contracts for breach or alleged breach of contract bythe merchant Aseparate proceeding was docketed toconsider the above issues and apanel of five examiners has served aninitial decision giving itsanswers tothe five questions The issues described inaand care discussed together inthe majority sreport under the heading Legal Right toSelect the oIl111



THE DUAL RATE CASES 57Carrier For conveniellce the discussion herein isreseparated into two parts called the legal rights issue and the affiliates Issue Diss ent istothe majority sconclusions onboth these issues 1The legal rights issue After the contract shipper has been determined section 14b 3requires tha tthe contract cover only those goods of such shipper astothe shipment of which hehas the legal right at the time of shipment toselect the carrier The legal right toselect defines the goods sub ject tothe contract obligation The right toselect must bedetermined later at the time of shipment byexternal evidence inaspecific trans action The external evidence relat estoarrangements the contract shipper or merchant asheiscalled inmany of the contracts nlakes later onwith the persons towhom the goods are sold or with the persons financing the sale of the goods subject toshipment The majority has resolved the problems connected with the necessi ties of such later determination onevidence bythe apparently simple expedient of drafting afive paragraph section of which four para graphs will berequired inall contracts and afifth containing two subparagraphs that may heused bythose conferences which desire aprovision which raises apresumption where the signatory merchant isnamed inthe bill of lading or export declaration or participates inthe ocean routing After reading these prescribed paragraphs the parties toacontract will still have the practical problem of locating the legal right toselect the carrier The majority has prescribed four paragraphs using the statutory terms legal right the very terms needing definition and then has made optional the use of the fifth paragra phdefining how the legal right might bedetermined At the moment of providing auseful guide itbacks avay from the last step with only anoptional provision The reasons for adissent from all compulsory requirements have already been stated but Ifurther dissent from the decision topermit the optional paragraph only and noother asasolut ion tothis problem Inreality avery restricted choice isgiven bythe option because vari ations of the option are not permitted NIany applicants submitted what should bepermissible variations The optional paragraphs resolved the evidence problem bypro viding the Merchant shall bedeemed prima facie tohave the legal right ifhearranged the ocean shipment or ifhis name appears onthe bill of lading or export declaration asshipper There isnoobjection tothe use of his name On the bill of lading or export dec laration asevidence nor inparticipation inarrangements There isobjection tothe prima facie test which restricts the parties toanillusory and unworkable guide Yhat isprima facie isat best indefinite but some lack of clarity 8FMC



58FEDERAL MARITIME COMMISSION inthe mandated paragraph isdispelled bythe majority sdisclosure of what ithas inmind when ituses the term We are therefore approv ing acontract provision which will raise arebuttable presumption asitwere that the merchant possessed the legal right at the time of ship p1ent toselect the ocean carrier Those who desire some provision relating topresumptions may use itArebuttable pre isumption isthe true basis of the optional provision and isatrue lrevelation of what ismeant byprima facie Applicants who donot desire such aprovision relating topresumption but desire instead some other objective way of fixing the evidence have noother choice Many such provisions were applied for The choice has been denied ithem with nofinding that other alternatives have any of the effects prohibited bythe first sentence of section 14b All the majority does isannounce itsresults without providing any consecutively thought out linkage tothe statute Itisentirely consistent with section 14b 3onthe cont rary tofind that there isacompelling public interest and advantage tocommerce inletting the bill of lading point tothe true selector of the carrier bymeans of contract provisions which deem the merchant tohave the legal right toselect ifhis name appears nthe carrier sbill of lading asshipper The statute makes itnecessary todetermine the fact of who has the legal right toselect the carrier This simply means that there must beIafinding of fact based onevidence not that anyone has toestablish final truth The latter israrely known The evidence need only show what asapractical matter can bedetermined astothe identity of the shipper inany particular shipment As apractical matter taking the evidence of what carrier sbill of lading form has been chosen what the merchant himself intends and has written onthe bill of lading and what isaccepted bythe master of the ship asshown byhis signa ture simply provides aclear definite standard bywhich tomeasure performance 1Vhat ismore the proposed provision isknown ahead of time and will guide the parties action sothat their business conduct may bebased onaknown test Both merchant and carrier know ahead of time that ifaperson iscalled ashipper onthe bill of lading then hewill beone under the contract The need for presuming later can beavoided The test isconsistent with reality Implicit but not stated inthe prescribed provision ifused isanassumption that itiswrong todeem the shipper onthe bill of lading tobethe shipper under the contract ifthis isaconclusive presumption Sothe majority has set about reversing this presumption and substitut ing arebuttable one with the words deemed prima facie Itisassumed that the right toselect the carrier isanabstraction which somehow becomes reality and truth after presumption and rebuttal 8FlfC



THE DUAL RATE CASES 59This seems toassume further that you can take the legal right tomake achoice or toselect and consider the act of choosing apart from other manifestat ions of power and conduct inthe business world byrebutting and counter rebutting your way tothe truth 1any con ferenceprovisions examined avoid this bymaking conduct the guide The many respondents inthese proceedings ho111acle conduct the guide did sobyapplyil1g for permission touse contracts which make itabreach of contract ifthe merchant ships onnoncontraC tships and his name shows uponabill of lading asthe shipper These contract provisions are frozen out without any finding that they are detrimental tothe commerce or contrary toany other prohibition of section 14b All the applicants have done istosay that ifmerchants have used their power and then have done certain things inabusiness transaction dealing with the sale of goods and ifasaresult someone sname gets shown asashipper onthe bill of lading then these actions constit ute substantial evidence inthat particular transaction that the person named really isthe shipper who selected the carrier Then itispro vided that the name typed inonabill of lading form opposite the word shipper which has been onall bill of lading forms Ihave seen shall also mean that person had the legal right itmeans theevidence issosubstantial that itwill overcome any other evidence astowho isthe shipper with alegal right toselect acarrier The advantage tocommerce insuch provisions isfirst that they recognize that the basic problem isone of proof where nothing issaid ahead of time about the right toselect the carrier and they fill inthe gap and second that they will bring added cert ainty toanarea of past misunderstanding between carriers and merchants Tounderstand how the gap inproof issupplied and how itcan pro vide advance warning tomerchants we may start with the premise that the term shipper means the person who ships who sends goods ontheir journey byhaving them placed onboard aship 1yunderstand ing isshared bythe witness who testified inDocket No 1111 astofinancing asfollows QYou have referred anumber of times toshipper testimony and Iamwondering ifyou can tell uswhat you mean when you say shipper AWhen Irefer toashipper Iwas referring toacotton merchant merchan diser of cotton who isinthe exporting business and hewould bethe shipper QIsitcorrect tosay you mean the exporter asopposed tothe foreign consignee ADefinitely Ashipper will bethe merchant himself QIsthat your understanding that that isthe usual usage of the term inthe trade AIwould say yes the shipper would bethe man that exports the cotton and presumably would bethe man who sold the cotton 8FMC



60FEDERAL MARITIME COMMISSION Transcri pt p2467 line 25and p2468 lines 113The under tandings reflected above derive support from the ordinary dictionary definition which ought todohere asconfirmation of our respective understanding one who ships goods broadly one who sends goods byany form of conveyance iInocean transportation such person customarily and absent aspecial agreement selects the conveyance inthis case aship bymaking arrangements commonly called booking with the carrier which Iprovides the required ocean transportation Ifablank line for the insertion of aname onabill of lading aftel the word shipper isfilled inbythe insertion of aperson or company sIname absent any other qualification and taking such writing at face Ivalue one would conclude that the person who made Out the form and called himself ashipper was the one who selected the conveying carrier As one of the attorneys being examined inDocket No 1111 said The appearance of his name asshipper onthe bill of lading necessarily nleans that heisasserting and exercising control over the movement of those goods ifitsanauthorized assertion of control over the goods hehas the right toselect the carrier and has exercised itbybooking the cargo Vol 3Transcript p30Such aper son usually arranges or participates inthe arrangements for the ocean shipment inother words Before amerchant prepares abill of lading hemust decide which carrier sbill of lading form istobeused After hedecides hemust gi einstruction that abill of lading form with the selected carrier sname printed at the top beused and that the leading marks necessary foOl identification of the goods or other identifying symbols onthe packages containing the property hehas sold bewritten onthe face of the form along with his name opposite the word shipper tothe extent required bythe Carriage of Goods bySea Act 1By this conduct and 1April 161936 c229 349Stat 1208 46VSC1303 Section 3provides 12Con ten tsof bill 3After receiving the goods into his charge the carrIer or the master or agent of the carrier shall ondemand of the shipper issue tothe shipper abill of lading showing among other things aThe leading marks necessary for identification of the goods asthe same are fur nished inwriting bythe shipper before the loading of such goods starts provided such marks are stamped or otherwise shown clearly upon the goods ifuncovered or onthe Icases or coverings inwhich suchgoods are contained insuch amanner asshould ordi narily remain legible until the end of the voyage bEither the number of packages or pieces or the quantity or weight asthe case Dlay beasfurnished inwriting bythe shipper Ihelawdoes not require the shipper tofurnish inwriting the name of the vessel dates ports or the shipper sor consignor sor the consignee snames and addresse butbycustom this Information iswritten inat the same time asthe cargo information isfurnished 8FlIC



THE DUAL RATE CASES 61bythis exercise of power the merchant makes achoice whether hedoes soasagent or principal Vhen the merchant instructs that his name beused asshipp er inthe car rier sbill of lading and his property bedescribed therein hehas at that moment participated inthe arrange ment for ocean shipment and has asserted aright tochoose acarrier Itistoavoid the consequences of this choice that contract shippers who have divested themselves of the right toselect try tosubtract from the implications of the proof supplied bythe shipper designation of abill of lading sothat itwill nolonger supply proof that they exercised any right toselect Tojustify the subtraction itispointed out that many other business practices depend upon the presence of the merchant sname asshipper inthe bill of lading even though hemay nolonger exercise the right toselect The normal or prima facie conclusion about what the shipper designation proves may hedistorted bythese other business prac tices Such practices ashaving aspecial agreement covering the conditions of sale pricing and financing security arrangements influence the location of the power toselect the carrier The power toselect may beremoved from the person whose name appears onthe goods asshipper Nevertheless the customary practice inbanking isthat the beneficiary should appear asshipper inabill of lading Docket No 1111 Exhibit 41and Transcript p2462 Testimony of Richards and p2463 lines 5102466 lines 115and 2478 lines 713The beneficiary isthe person who gets the money for the sale price Inbanking transactions the letter of credit may control the choice of the carrier but what goes inthe bill of lading may beless adjusta ble because of the requirements of the Carriage of Goods bySea Act The terms of the letter of credit however are subject tonegotiation onthese subjects Transcript p2478 lines 14252479 lines 118and 2481 lines 1724Government pro grams are also influential The Government sCommodity Credit Corporation requirements for another example create distortions bymaking the exporter produce anonboard bill of lading inhis name inorder toreceive the payment inkind certificates or tosatisfy the bonded obligation toexport the cotton under the cotton export sales prograni Awitness also stated Itisamatter of virtual necessity therefore that the USshipper sname appear onanonboard bill of lading regardless of whether hehas any control or right tocontrol the shipment Docket No 1111 Exhibit 45pp2and 3Statement of Eric AOatmur American Cotton Shippers Associa tion Supporting references were also made toUSDepartment of Agriculture Commodity Credit Corporation Announcement CNEX18section IID3paragraph 6signed byRaymond Alones Administrator FASand toUnited States Department of Agri QWU



62FEDE RAL MARITIME COMMISSION culture Agricultural Stabilization and Conservation Service Pay ment inlCind Regulations Article 7chaptBrXIV Commodity ICredit Corporation subchapter CExport Programs Part 1482 Cotton section 1482 610 par csigned and dated June 191963 iby HDGodf rey Exec Vice Pres CCC This testimony and Ithese regulations prove ifanything that either the reported prac jtices have nothing todowith carrier selection or tothe extent they Ido have aninfluence they require distortion of traditional under standings based onthe usual attributes of power inthe shipper status Section 14b recognizes this aspect of power when itrefers toacontract shipper who permits himself tobedivested of the legal right toselect the carrier Implicit here isrecognition of aneed todivest the usual power tochoose Ifthe divesting occurs the evidence should show that when the fact of choice changes the appearance of choice should also change rather than remain deceptive lythe same simply toaccommodate tothe lack of adaptability of letters of credit and governmental regulations Ineffect there isacommercially accepted practice at least where abeneficiary or exporter does not select the carrier of distorting the proof about the usual powers of the shipper named inthe bill of lad ing This may bedone tocarry out the terms of aletter of credit or toaccommodate govermnental regulations but itisat variance with the normally understood facts asthe bill of lading terms show them The foregoing considerations tothe contrary there are good rea sons why acommon understanding of the term shipper should not bedistorted byallowing acontract shipper who divests himself of the right toselect toremain ashipper onabill of lading 1Vhen we deal with the information onthe face of abill of lading veare not dealing with legal subtleties but with general understand iugs of people inshipping departments of exporters who make out the documents of people onthe docks who read the bill of lading The shipper isnot helpless and has full control over this informa tion under the Carriage of Goods bySea Act aswell asbyhis own conduct Ifhehas changed his rights or status heisthe one toknow about itand tell the carrier He can dothis since bylawthe shipper or exporter must prepare the bill of lading and should underwri tethe accuracy of the information Accordingly itisimportant that the Commission impose onshippers ahigh degree of care and establish communly accepted understandings toserve asproofs useful inadministering contracts affecting the commerce of theUnited States Ifthe bill of lading istobeareliable shipping document Isee noreason why the Commission should allow the plain meaning of the bill of lading tobedistorted simply tofacilitate financing or toacQ1i Ur



THE DUAL RATE CASES 63commodate governmental regulations particularly where anelement of deception may occur On the contrary the integrity of the bill of lading should bepreserved and other commercial practices should beadapted byrevisions inletters of credit or inregulations The bill of lading ifitisanaccurate shipping document should provide valid proof for the purpose of determining whether or not there has been performance of the merchant scontract These two documents aswell aswhat ismarked onthe cargo packages should beall con sistent with each other This can beaccomplished byexporting mer chants keeping their names off the bill of lading when they are not carrier slecting shippers Ifmerchants cue not accurate about their shipper status inthe bill of lading then they must either take the consequences of the factual representations for the purpose of per forming the merchant scontract or prove beyond adoubt that amis take was made One witness said difficulty arises when another carrier isspe ified bythe buyer and aconference attempts toapply arule at variance with the terms of sale which gives the buyer control of the carrier The difficulty vanishes however ifthe merchant seller does not agree toassume obligations at variance with the terms of his exclusive patronage contract Itisnot the conference sattempt toapply arule at variance with the terms of sale that creates the difficulty but the seller schoosing terms of sale wherein heacts asbuyer sagent inselecting the carrier contrary tohis obligation asamerchant and the seller sactivity inpreparing the bill of lading The buyer con sistently with section 14b may reserve the right toselect the carrier and the merchant may relinquish the right but the buyer must dosoindependently and may not involve the merchant inthe selection and the merchant must stay out of the activity surrounding the choice of the carrier There isnointerference here with sales contracts but only arequirement that the merchant make his actions and his papers consistent with his choice not toassume the shipper sright toselect the carrier Ifamerchant wants toretain control of the goods asagainst the buyer for security purposes then hemay not give uptothe buyer one of the chief attributes of ownership the power tocon trol the choice of acarrier and may not disguise the relinquishment bycontinuing tocall himself ashipper toavoid obligations under the merchant scontract The majority refers tothe House Committee Heport and also requires that nothing inacontract shall require the merchant toforego asale unless the shipment ismade byaconference vessel Reference ismade topage 9of the House Report onsection 14b berore enactment That the Report said was that itsprovision prohibits aconference 01carrier from requiring acontract signatory toforego asale unless 1i M0



64FEDERAL MARITIME COMMISSION shipment ismade via conference vessels The contracts revie wed donot require forgoing asale sothe prohibition issatisfied Merchants are still free tomake any type of sale they want All they have todoisprepare aprecise bill of lading and stay out of the arrangements for ocean shipment Provisions along the lines discussed are also consistent with past decisions of this agency and conform tothe congressional intent of section 14b The proposed shipper test isconsistent with at least tyOdecisions of the Comlnission or itspredecessors wherein resort was had tothe Ibill of lading toprove who was the shipper The former Board said 7edeem ithighly desirable that simple tests and standards beapplica ble indetermining when agiven shipment isor isnot covered bythe shipper sagreement Tothis end we consider that the con itract should indicate that the person indicated asshipper inthe ocean bill of lading shall bedeemed tobethe shipper InTheMatter of The Statement of Japan Atlantic Gulf Freight Oonference Filed Under General 01der 761955 4FMB706 740 reversed Isbrandt sen 001npany vUnited States USApp DC1956 239 F2d933 aft d356 US481 The above state ment was not involved inthe reversal The Board also had the following toSlyRespondents claim that Isbrandtsen isnot ashipper and therefore can not claim that hehas been discriminated against asashipp er Isbrandtsen sname appears asashipper onthe bills of lading inevidence Isb1 andtsen 00Inc et al vStates MariJne et al 6FMC 422 at 447 1961 aff d313 F2d906 certiorari denied 374 US831 1963 The proposed solution consistent with these past decisions contrib utes apractical solution of the difficult problem of deciding among Iopposing positions who selects the carrier inany given case Rec onciliation of competing claims was described asfollows inthe Report of the Committee on1erchant Marine and Fisheries toaccompany HR6775 which later became sction 14b ISome shippers complained that afewconferences were extreme intheir demands oncontract shipments requiring shippers touse conference vessels even ifthe shipper had nolegal right tochoose the carrier On the other hand steamship companies also complained that unscrupulous shippers would use conference vessels at the contract rates when itsuited them or ship bynonconference lines without loss of contract rights merely bychanging the terms of sale Itwas extremely difficult toreconcile the two opposing requirements of this basic feature of the shipping contract 87th Cong 1st Sess Report No 498 p9Index toLegislative History of the SteamShip Oonference Dual Rate Law p120 87th Cong 2nd Sess Senate Doc No 100 These comments reflect along standing controversy over whether certain shipments notably those consisting of goods sold onfreight onboard or freight at side of ship terms were covered byexclusive otl



THE DUAL RATE CASES 65patronage contracts Itwas hoped the proposed language of section 14b 3would help resolve these disputes Still the probleIn of proof of the right toselect the carrier remained The bill of Iading shipper test appeared tooffer away out onthe ground that the bill of lading corl ect lypoints tothe true shipper who selects the carrier 1frequent argument we heard was that the record amply demon strates that the question of who has the legal right toselect has nothing todowith whose name appears onthe bill of lading or Jvho arranges the shipment This isundoubtedly true but itdoes not preclude action byuswhich makes the act of selection have something todowith whose name gets onthe bill of lading Another point tomake isthat the mercha nt does have something todowith the selection and his lUune isthere because of his activities and because hewants bene fits inconsistent with such activities The merchant does have achoice astowhether hewill act asagent for someone who isnot aparty tothe contract Ifthe agency requires the merchant todeliver goods toanonconference vessel and the securing of abill of lading naming the merchant asshipper the agency isinconsistent with the con tractual obligations tothe conference and should not beaccepted byhimItvas hoped that the Commission would provide some help inreconciling the two opposing requirements referred tobythe Conl mittee but itisfeared the majority has left usjust asfar from asolution asever because itsprima facie provision actually will beproductive of delays arguments and controversies The provision istoo indefinite for practical purposes Ideally acontract should bedra fted sothat the actions constituting performance can betested byobjective standards Itshould bewrit ten interms of future acts Itshould require people todospecific things at certain times and inaprescribed manner Acontract which isnot specific and cert ain astothe ations required may fail for want of definiteness or impossibility of ascertainment of the required per forma nce Making lega rules ofevidence such asprima facie and legal conclusions such aslegal right the subject of acontract obli gation does not meet the conditions of obj ecti vity and definiteness They only postpone ascertainment of the facts which should bespeedily ascert ainable inthe commercial world Acontract which ma kes the ascel tainment of performance depend onapresumption subject torebuttal or onalegal right simply converts the test of per forma nce int oclaims and counter claims Aright of rebuttal invites denial that one had alegal right itself anintangible concept and leads tofurther rebuttal astothe contrary of the contrary etc The proofs of carrier selection will have toconsist of amiscellany of cables 8l1C



66FEDERAL MARITIME COMMISSION shipping papers half remembered telephone conversations oral testi mony correspondence both available and unavailable and ahost of who struck John arguments bymerchants about who was toselect the carrier and when and how hewas todoitIwould reject this pro gram of shifting rebuttals infavor of apractical objective standard The substitute language bygiving the appearance of proof when Iitrefers tothe shipper test and bytaking the test away with the Irebuttal right leaves usjust where yeyere before Congress acted inthe middle of anargument over the merchant sshifting status IVeare furthermore right back where yestarted with nopractical objective means of precluding what hearing counsel described asthe even more odious practice of having the merchant make anoncon ference shipment for the nonsigl1atory and claim itwas not his ship Iment even though heisnamed asshipper because bythe terms of sale Ihedid not have the legal right toselect the carrier The prima facie provision gives such aclaim adignity itYQuld not othenyise have The need for anobjective standard issocompelling that the biIl of lading shipper test might well beapplied asaconclusive test For these reasons Ithink the proposed requirement iscontrary tothe public interest and detrimental tothe commerce of the United States 2The affiliates issue Inaneffort todefine the persons tobeobligated asall shippers and consignees the terms used inthe first sentence of section 14b and tobecome the contract shipper under item 3of section 14b some contracts proposed tocover the Merchant itsagents and itssubsidiary associated or parent companies This was called for con venience the all affiliates clause Other contracts proposed tocover only the shipper named at the end of the contract above the space for the signature the contract referred toitistobenoted also con tained anunclear undefined reference toevasion bysubsidiaries Between these extremes were various provisions attempting todefine the extent of corporate control which would cause the contract sobli gations toapply toamerchant Each should bepotentially permis sible without prejudgment Inthe inbound trading contracts the provision should take into consideration the laws and customs of the foreign areas where the signatory merchants would belocated Inthe outbound trading contracts the provision should accommodate itself tocontemporary corporate organization and control inthis coun tryand of each signatory speculiar situation The majority does not permit such flexibility There isnodifficulty insaying that the all affiliate clause incon tracts with USmerchants iscontrary tothe public interest because QW1fr



THE DUAL RATE CASES 67itisuncert ain astoitsapplicability and therefore productive of dIsputes delaymg expeditious closing of transactions 2itisoppressive initsopera tion bybinding companies having little commer cial identity of interest with the signatory company and 3itwill not accomplish itsprofessed objective of preventing fraud and evasion bymerchants Ifanything the broad clause will invite fraud byitsextreme demands Evasion like bad morality isnot stopped byprivate contract any more than bylaws Short of anall affiliates clause any affiliate provision should bepermitted which confines the corporate affiliates tobebound tothose over which the signatory mer chant exercises effective working control over management decisions affecting ocean transportation tobeascertained bytests tobenego tiated or such companies decided upon through negotiation before the contract issigned asare named inthe contract at the end under the signatures or elsewhere The latter will assure certainty astothe meeting of the minds of the parties astojust what entities are tobeobligated Under either guide there isnoimpediment tothe con ference seeking aseparate contract with those affiliates which the mer chant excludes from the listing onhis contract These standards havebeen applied inthe review of the contracts further oninthis report The issues described inbof the order initiating Docket No 1111 are discussed inthe majority sreport under the heading Merchant sright touse owned or chartered vessels Iconcur with the majority sconclusion that contracts should allow carriage onowned or chartered vessels of merchants and that there should beasix months or more charter requirement The issues described indof the order initiating Docket No 1111 are discussed inthe majority sreport under the two headings Dis closure bymerchant of facts relative tothe routing of aparticular shipment and Burden of proof Iconcur generally with the majority sconclusion that we should not permit use of any provision which requires the merchant tosustain the burden of proof of inno cence of carrier claims of breach of contract The merchant may berequired tomake relevant papers such asbills of lading available and todisprove established evidence of breach of contract but nomore That should bepermitted or forbidden inany case should depend onthe applicant scontract proposals The issues described ineof the order initiating Docket No 1111 are discussed inthe majority srepo rtunder the heading Damages for Breach Authority tonot permit clauses which suspend amer chant srights but continue his obligations asanadditional penalty Tor breach of his contract isasserted based onderivation from astate ment inaSenate Committee report Such astatement isnot lawand Q1i M0



68FEDERAL MARITIl 1ECOMMISSION insofar asthe portion quoted bythe majority says the bill that became section 14b would allow nosuch penalties itisinerror Dis sent istothe majority sdecision toforbid any reasonable termination or penalty provision toenforce damages for breach provisions Areasonable termination provision isone which gives the confer ences aright toterminate aIter anarbitration followed byafinding that abreach of contract isproven and arefusal topay assessed dam ages Aprovision that ifthe merchant who has breached his contract or who has refused toadjudieate aclaimed breach and does not pay promptly the liquidated damages due or ifhebreaches his contract twice inayear his contract shall beterminated and thereafter berequired topay the non contract rate isalso reasonable and should beIpermissible ifsome means of establishing the breach besides amere assertion bythe carrier isprovided ProiVisions which penalize bykeeping the merehant obligated assessing damages and suspending his rights toreduced rates might bepermissible ifsuspension islimited until damages are paid or the dispute adjudicated and ifthere isprovision for arefund with interest ifthe adjudication goes against the conference Iwould permit but the majority would not permit these provisions or variations thereof whieh onexamination and anal ysis were shown not toinvolve the prohibited effects of section 14b The majority makes none of the necessary findings astoprohibited effects and justifies itsconclusion solely onaninterpretation of sec tion 14b 5apparently supported bylegislative intent asanaid tostatutory construction Itisimpossible for me toequate the statutory limitation ondam ages initem 5recoverable for breach with aprovision concerning what happens when amerchant breaches his contract or refuses topay damages assessed and concurrently refuses toadjudicate the dis pute We should distinguish between damages and penalties Re fusal toallow such penalties which have nothing todowith the measurement of damages would have toheexpressly enacted into lawtobebinding onthe Commission The added prohibition was not put inthe lawand may not beput there where the legislative intent issoclearly absent The majority suse of statements showing legis lative intent asanaid tostatutory construction isapplicable only where there isanambiguity about the words of the enacted lawThere isnosuch ambiguity here The damage limitation isclear and may not bestretched todisallow additional penalties for refusal topay damages or toadjudicate disputes Therefore this statement provides nobasis for denying anapplicant permission touse other types of penalty provisions for refusal toadjudicate or topay The Senate Committee sopinion that the bill would allow nosuch penalties 8FMC



THE DUAL RATE CASES 69never found itsway into the lawand we should not put the prohibition inthe lawifCongress didn tThe majority also discusses asgeneralized issues several additional issues tothe five referred tothe panel of examiners inDocket No 111l These issues relate to1prompt release of shippers fronl exclusive patronage contract obligations ifthe conference cannot furnish trans portation when needed 2aprohibition against rate increases before at least 90days after arate becomes effective 3aprohibition against requiring shippers todivert shipments from anatural routing togive patronage 4alimitation onthe amount of damages charge able for breach Of contract 5the right of the shippe rtocancel his contract on90days notice 6the amount of the differential between contract and noncontract rates and 7exclusion of certain bulk car goes from exclusive patronage contract obligations Without agreeing with the reasoning concurrence with the maj 01itysconclusions inregard toitems 135and 6ispossible except of course tothe majority srequirement for the use of standard provisions onthe above subjects With regard toitem 2itisimpossible toread inany Overriding intent of the statute that aprohibiti onagainst anincrease before areasonable period but innocase less than 90days istranslatable into a90day notice requirement for rates subject tocontracts The stat utory notice provisions of section 18b2speak for themselves and are all the lawrequires No contract provision isneeded covering such provisions The required 90day notice clause requires more than what the Commission may permit applicants touse vVith regard toitem 4there isadiscussion below indicating the belief that suspensions of rights while continuing amerchant sobli gations and similar penalties for breaches of contract which are dis tinguishable from damages are normal and permissible methods for enforcing contract obligations Penalty provisions may hepermitted aslong asthey donot automatically invoke the penalty and require the merchant tosustain the burden Of proof of innocence simply On the basis of acarrier sclaim of breach of contract Lastly with respect toiteln 7we have noauthority tomake ageneral exclusion of liquid bulk petroleum products inless than full shipload lots The statute says the exclusion of commodities must beall owed bythe Commission upon afinding that economic factors sowarrant Economic factors inany given trade covered byacontract must belooked into and aspecific finding made instead of the proposed across the board exclusion The need for findings cannot beavoided bystatutory interpretation involving speculation astowhat Congress intended 8FifC



70FEDERAL MARITIME COMMISSION The following conclusions astowhether or not the Commission should permit the use of specific contracts are subj ect tothe foregoing reservations astothe interpretation of section 14b even though not expressly referred tointhe text that fo11o ws Inthe third part of this dissent echof the 24types of contract forms isreviewed and conclusions made astowhether we should permit itsuse Such procedure isrequired asaconsequence of the Ibelief that under section 14b the Commission sduty toeach applicant istogive individual consideration toitscontract and that the majority has not discharged this duty properly The contracts are taken upinthe order of dates onwhich the examiner served his opinion onthe contracts The contracts subjected tothis review are the contracts initially Isubmitted bythe applicants plus the modifications made asof the iclose of the hearing with anapplicant sconsent and plus the modi fications made after the examiner sdecision with the applicant scon sent asevidenced byafailure toexcept tothe modifications The following opinions astothe permissibility of these contracts are qualified bythe preceding observations onthe generalized issues applica ble tocontracts Docket LV081033 10341037 1039 Four conferences applied for permission touse one contract form for trading from North Atlantic ports toFrench ports Mediterranean ports Baltic pOlts and United IGngdom ports inEurope The applicants contract inArticle 1aasIunderstand itrequires the parties tonegotiate and agree tothe affiliates tobeobligated and toname them inanAppendix Abefore the contract issigned Disagreement later over the exclusion of anaffiliate may not bemade the subj ct of abreach of contract action ifthe contract istobepermissible Additionally Article 1aiii makes the merchant list inAppendix Ball other affiliates not tobeobligated The latter requirement according tothe record istoassist the conference insolicitation for cargo Such purpose issoremote from the purposes of section 14b and soburdensome onmerchants partleularly the large corporate complexes that itisconsidered adetriment tocommerce and should not bepermitted Article 1cconforms generally tosection 14b 8and excludes liquid bulk cargoes but also includes petroleum products Inless than ship load lot sThe examiner inresponse toanintervenor spresentation found that economic factors warrante dthe exclusion of petroleum products asauthorized byitem 8Technical factors differentiating theloading handling transporting and unloading of petroleum oroducts from other types of packaged commodities were proven



THE DUAL RATE CASES 71Teclmical factors are not economic factors nevertheless the tech nical factors shown have aneconomic effect onthe costs of loading storing and berthing of ships and ontheir handling and storage facilities toaccommodate the needs of petroleum shippers sufficiently tosustain the examiner sfinding that economic factors warranted arevision of this contract The examiner srevision issustainable onthe facts of these dockets Article 5requires amerchant toapply toall carriers for space but the examiner changed this torequire application toone or more carriers The all isexcessively burdensome toamerchant thus adetriment tocommerce and we should not permit the all carrier application for space Article 8makes the merchant prove simply onthe basis of aques tion arising that hedid not divest himself of the right toselect acarrier The conference under Article 7obligates the merchant tomake records available and the addition of aburden of disproof inresponse toaquestion alone contrary tothe normal rule that the person making the charge has the burden of proof isoppressive tothe point of being against the public interest The examiner srefusal topermit Article 8should besustained Except asnoted with respect toArticles 15and 8we should per mit the use of the contract inthe above dockets Docket Nos 1055 1056 Two conferences applied for permission touse one contract form for trading from Pacific coast ports toports inthe Republic of the United States of Indonesia The contract available for review did not show any signature page but ifthe all affiliate clause isnot used and each party tobeobligated isnamed we should permit the use of the contract inthe above dockets Itisnoted this contract was exten sively revised bythe examiner but noexceptions thereto were taken Docket No 1002 One conference applied for permission touse acontract form for trading from ports onthe Pacific coast toports inJapan Korea Tai wan Siberia Manchuria China Hong Kong Vietnam South Viet nam Cambodia Republic of the Philippines and Thailand Veshould permit the use of the subject contract inthe above docket Docket Nos 10121020 1101 1106 Four conferences applied for permission touse two contract forms one for outbound trade and one for inbound trade between India Pakistan Ceylon and Burma area ports andUSAtlantic and Gulf of Mexico ports Article 6fifth paragraph of the outward contract obligates the RFMr



72FEDERAL MARITIME COMMISSION merchant tobear the burden or proor irhehas toderend himself against acharge hedid not have the right toselect the carrier The fourth paragraph requires the merchant torurnish documents For the reasons noted inthe discussion or the contract subject of Docket INos 1033 1034 1037 and 1039 the use or this provision should not Ibepermitted Except asnoted with respect toArticle 6above we should permit the use or these two contracts Dooket Nos 1005 1023 1031 and 1050 Four conrerences applied ror permission touse rour contract rorms three conrerences use the Far East Conrerence Merchant sRate Agreement with minor modifications intrading between the USPacific Gulf or Mexico and Atlantic coasts tothe Republic or the Philippines rrom the USAtlantic and Gulf or Mexico tothe Far East Japan Korea Taiwan Siberia Manchuria China Hong Kong Vietnam Camhodia and the Republic or the Philippines rrom Hong Kong Amoy Foochow and south Formosa and Vietnanl excluding Saigon toUSAtlantic and Gulf coast and rrom the same areas toUSand Canada Pacific coast and Hawaii Veshould permit the use or this contract but because itisthe first contract torequire ror practical purposes aconclusive presumption test todetermine the right toselect acarrier some added comments are offered Article 1cmakes the hill or lading shipper the one who has the legal right toselect the carrier provided there isnosuch presumption irthe Merchant proves that his name onthe bill isror reasons not related 1toretention of asecurity interest and 2tothe tran action between the nlerchant and his vendor Or vendee or the carrier The proviso tothe conclusive presumption ineffect contains two exceptions which ror practical purposes all but cancel out the proviso and leave the conclusive presumption intact One may complain that this isanoverly clever technique but the result isstill permissible Ithas been indicated inthe discussion hereinabove that aconclusive presumption might bepermitted and the present proposal comes about asclose toaconclusive presumption aspossible The use of presumptions asabasis or contract obligations has been criticized above Possibly the use isinevitable because Congress has injected intent asone or the elements of abreach of contract with intent toavoid his obligation Normally intent isused asanelement of the violation of criminal laws and isnot material incommercial transaotions Tomake the contract commercially effective some method or proving speedily this elusive concept isimperative Acontract obligation concerning the Q1l MI



THE DUAL RATE CASES 73proofs tobeused toesta blish aright may beinevitable for all itsshortcomings but the majority seffort toconfine the use of the evi dence toshifting rebuttals prevents any effective execution of section 14b 3Itisadetriment tocommerce toprovoke commercial disputa tion bymeans of aprovision that cannot heeffeotively enforced byanyone Idissent from the majority saction innot permitting the use of this applicant sArticle lcwhich can actually beenforced We should permit the use of this contract Docket N081001 1006 1053 Three conferences apply for permission touse one contract form intrading between the Gulf of iexico and the Mediterranean and French Atlantic ports and between South Atlantic and United King dom and Eire and Continental European ports The liquidated damages provision attempts toconform with seotion 14b 5byitsArticle 9ainwhich itishereby stipulated and agreed that the cost of handling shall beequal to33of such freight charges except that either paTty at itsoption may elect toprove the actual cost of handling This should not bepermissible because the lawrefers tocost not toarbitrarily chosen amounts even ifbased onthe experience of the carriers or onestimates Cost means what would have been aotual cost which isdeterminable from schedules of charges and nothiI1K else will doThe merchant isentitled tothis deduction from freight otherwise applicruble and itisunfair toask himtogamble onwhat hecan prove inanexpensive arbitration pro ceeding where the burden of proving the cost may beonthe merchant even though hehas noeasy way of getting the handling cost evidence hewill need The terminal and stevedoring charges are usually billed tothe carriers and the rate schedules are most easily available tothe carriers The use of the third sentence of Article 9ashould not bepermitted Itiscontrary tosection 14b 5touse anarbitrarily fixed amount instead of areasonable estimate of handling costs Except asnoted with respect toArticle 9we should permit the use of the contract inthe above dockets DocketN08 1051 105 Two conferences applied for perlnission touse one contract form intrading from Straits of ialay areas toPacific coast ports and New York inbound The Commission should permit the use of the contract inthe above dockets Docket No 1007 One conference applied for permission touse acontract form intrading between the Pacific coast Dorts of the United States and the



74FEDERAL MARITIME COMMISSION United Kingdom Ireland the Scandinavian Peninsula and Conti nental Europe The applicant failed toinclude aprovision covering natural routing Section 14b 4requires the Commission tofind before itmay permit use of acontract that the contract expressly does not require diversion of cargoes from natural routings Since there isnoexIpress provision along these lines inthis contract Iwould not permit use of this contract unless the provision isincluded There isagreat deal of logic and plausibility tothe applicant sargument that the man Idate of item 4isinnegative terms soanabsence of any provision requiring diversion ispermissible Unfo tunately the statute byrequiring ustofind the contract expressly covers the subject precludes Iadisregard of the mandate for reasons of logic Inother respects we should permit the use of the contract inthe Iabove docket iDocket No 1046 One conference applied for permission touse one contract form intrading between the west coast of Italy Sicily and Adriatic ports and the USNorth Atlantic range of ports Veshould permit the use of the contract inthe above docket Docket Nos 1058 and 1059 One conference applied for permission touse acontract form cover ing wine and spirits commodities and another contract covering gen eral commodities intrading westbound inthe North Atlantic between the United Kingdom and Eire and the USAtlantic coast ports We should permit the use of the contract inDocket No 1058 sub ject tothe revision made bythe examiner inClause 9which itisunderstood applicants donot disagree with We should also permit the use of the contract inDocket No 1059 subject 1tothe revision of Clause 8suggested bythe applicants and adopted bythe examiner and 2tothe addition of the arbitration clause proposed byapplicants intheir motion of February 201964 Docket Nos1015 and 101 7Two conferences applied for permission touse one contract form intrading from Atlantic and Gulf of Mexico coast ports toports inthe State of Singapore Federation of Malaya Thailand Colony of Sarawak Colony of British North Borneo and the British Protected State of Brunei Each applicant proposes aprovision giving itthe right toincrease rates or impose asurcharge oncertain contingencies onless notice than authorized bysection 18bThe examiner correctly refused topermit such provisions Whatever may beallowed bysection 18bisallowed bystatute regardless of this contract but inconsistent con



THE DUAL RATE CASES 75tract obligations should betaken out As the examiner notes the requirements of section 18bneed not berepeated inthe contract We should permit the use of this contract inthe above docket modified bythe examiner Docket N081026 1027 1028 and 1029 Four conferences apply for permission touse one contract form intrading from ports inIndonesia except the east coast of Sumatra between Langsa and Indragi toports onthe Atlantic coast and onthe west coast of North America The Deli New York agreement also includes Gulf of Mexico ports vVe should permit the use of the contract inthe above dockets Dockets Nos 101043 Two conferences apply for permission touse one contract intrading between ports inArgentina Paraguay and Uruguay inSouth America and ports inthe USAtlantic coast and the Gulf of Mexico The contract inDocket No 1043 covers shippers from the Great Lakes area The facts showed that at the time of the hearings only one member of the conference actually served the Great Lakes area providing service only once each month during the 8month naviga tion season The conference operates onatwo thirds voting rule Rate questions would bedecided by13of the 14conference members This means that carriers not serving the Great Lakes area would fixthe rates and might even fixrates at alevel at which the member carrier could not attract business The lack of interest inGreat Lakes trade bysuch asubstantial number of carriers dictates that the con ference not beallowed totieupshippers toanexclusive patronage contract until itcan show alarger commereial interest Other evidence showed that one shipper located inthe Great Lakes area shipped from Gulf Atlantic and Great Lakes ports and ifitsholJld betied intothe conference onthe Great Lakes toget service elsewhere itwould betied inwith inadequ3Jte service The possibility of inadequacy was reinforced byashowing that the conference carrier inthe area had imposed alimitation of the amount of the shipper scargo itwould accept preventing the shipper from making asale for alarger amount of cargo for lack of other available carrier space The proposed restraint onshippers and control over rates byparties without amore serious interest inthe trade and abetter ability tohandle shipments would beadetriment tocommerce We should not permit the use of the contract inDocket No 1043 unless itsscope ischanged toomit any requirement that Great Lakes area shippers must sign upInother respects we should permit the use of this contract inthese dockets 8FMO



76FEDERAL MARITIME COMMISSION Dockets Nos 1013 1014 10161019 10El 10g1061030 1045 14710J 8105J 1018 Thirteen conferences applied for permission touse one contract jntrading between Atlantic and Gulf of Mexico coast ports and ports InCentral America and the Caribbean area and Venezuela and the nort hcoast of Colombia ports and another contract intrading between Atlantic and Gulf of Mexico ports and the west coast of Colombia Ecuador Peru and Chile We should permit the use of the contract inthe subject dockets Docket No 1049One conference applied for permission touse acontract intrading from ports onthe USAtlantic and Gulf of 1exico toports inAustralia and New Zealand This contract asitisnow before uscovers Great Lakes ports even though the conference agreement of association does not authorize rate fixing agreements covering such ports The contract subject of theinitial application did not include such coverage Until the con ference agreement isexpanded and the Commission thereafter permits the use of this contract inGreat Lakes trading based onthe facts shown toexist at the time of afurther application for permission touse acontract tieing shippers inthe Great Lakes area permission should not begiven touse the contract There isnot enough record evidence for adecision onGreat Lakes coverage at this time Subject tothe exclusion of anobligation toship via conference car riers from the Great Lakes area we should permit the use of the con tract inthis docket Dockets Nos 10031009 1010 101110181035 10401041 1044mul 057Ten conferences apply for permission touse one eontract form intrading between Paci ccoast ports and ports inLatin America other than ports onthe east coast of South America Each applicant sArticles 1and 3require the merchant togive anhis patronage totlecarriers This language isnot equivalent tothe requirements of section 14b that the contract expressly cover only those goods of the contract shipper of which hehas the legal right at the time of shipment toselect the carrier This contract iseither silent onthe subject of coverage asdelineated bythe legal right toselect provision or issouncertain astobemeaningless The reference topatronage ineach applicant sArticle 1has noclear or necessary relation tothose goods or tolegal rights therein which Item 3pre scribes todescribe the necessary obligations of the parties Under section 14b 3the parties must examine evidence astothe merchant sother agreements with respect tothe goods tofind out whether the



THE DUAL RATE CASES 77contract obligation toselect aconference carrier applies or not and may not becompelled todefine anything sovague aspatronage before the obligation toselect can beestablished Each applicant sprovision does not comply with section 14b 3and may not beper mitted Article 6provides that ifnocarrier isable tofurnish reasonably prompt space for specific shipments when requested bythe shipper the latter will befree touse nonconference ships Section 14b 1requires the contract topermit prompt release of the contract shipper under the same circumstances Inmost cases anexact conformity with statutory language would beunimpeachable but inthis case itisbelieved Congress meant that applicants should doalittle more than emhody asource of dispute over what isprompt inthe contract byestablishing anascertainable period of time and that the Commission should review the proposed time limit inthe context of the particular clrcumstances Aprovision which specifies only prompt and does not specify atime should not bepermitted because itdDes not comply with section 14b 1Except asnoted with respect toArticles 1and 6above veshould permit the use of the contract inthese dockets locketlV08 1109 1110 Two carriers applied for permission touse acontract fOrln intrading between USports and Turkish ports During the proceedings the Ipar Transport tariff and application touse acontract was withdrawn leaving the only respondent applicant DBTurkish Cargo Line The latter scontract isthe only one subject tothis report We should permit the use of the contract only asmodified bythe examiner inthis docket locket lV01081 This docket was the first inthe order of dates inwhich the examiner served his opinion One conference applied for permission touse acontract form for trading from the west coast of India and Pakistan toUSAtlantic and Gulf of Mexico ports Subject tothe comments herein the Commission should permit the use of the contract inthe above docket This report isconfined toadiscussion of exclusive patronage contracts and not toconference agreements under section 15of the Act 8FMC



FEDERAL MARITIME COMMISSION

WASHINGTON D C

SPECIAL DOCKET No 367

CALIFORNIA PACKING CORPORATION ET AL

v

HAWAII ORIENT RATE AGREE fENT

REPORT

Thomas E Stakem Vice Ohairman Ashton C Barrett OOl1vmis
sioner James V Day Oommissioner

No exceptions having been filed to the initial decision of the Ex
aminer in this proceeding and the Commission having determined
not to review same notice is hereby given in accordance with Rule
13 d of the Commission s Rules of Practice and Procedure that the
decisionbecame the decision of the Comnlission on March 19 1964
It is ordered That the application of HawaiiOrient Rate agree

ment to waive collection of certain undercharges be and is hereby
granted

John Harllee Ohairman and John S Patterson Oommissioner

dissenting
The Commission has ordered that the application of the conference

called HawaiiOrient RateAgreement filed on behalf of States Steam
ship Company American President Lines Ltd and United States
Lines Company to repay to shippers certain overcharges should be

granted The Commission has determined not to review the Examiner s

decision that the applicant need not collect from shippers amounts
in excess of 28 per 2 000 pounds for the transportation of canned pine
apple and canned pineapple juice from Honolulu Hawaii to Yoko
hama and Kobe Japan during the period Janu ry 1 1963 to March

31 1963 inclusive The reason assigned is that the shippers werenot

required to pay freight on the basis of the rates and charges specified
in each carrier s tariffs on file with the Commission and published and
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CALIF PACK CORP ET AL V HAWAIl ORIENl RATE AGREEMENT 79

in effect at the time because a rate established by the carriers in a tariff

page which the conference s secretary through oversight failed to

file with the Commission was justifiably charged instead

The facts are quite clear that the rate the shippers are required
to pay is not based on the duly published and effective tariffs but on

an unfiled and unpublished tariff

Section 18 b 3 of the Shipping Act 1916 enacted by Congress
in Public Law 87 346 approved October 3 1961 provides as follows

No common carrier by water in foreign commerce or conference of such car

riers shall charge or demand or collect or receive a greater or less or different

compensation for the transportation of property or for any service in connection

therewith than the rates and charges which are specified in its tariffs on file

with the Commission and duly published and in effect at the time nor shall any

such carrier rebate refund or remit in any manner or by any device any por

tion of the rates or charges so specified nor extend or deny to any person any

privilege or facility except inaccordancewithsuchtariffs

Whatever rights Rule 6 b of the Commission s Rules of Prac

tice and Procedure effective July 31 1953 may give the rule may
pot sanction disregard of the clear terms of the above Congressional
enactment

It is our opinion that the facts in this case show beyond any doubt

that the carriers are collecting and receiving a Jess compensation for

the transportation ofproperty than the charges specified in their tariffs

on file with the Commission and duly published and in effect at the

time For these reasons we dissent from the determination of the

majority of the Commission to not review and reverse the decision of

the Examiner in this docket

By theCommission March 19 1964

Signed THOMAS LISI

Secretary
8 F M C



FEDERAL IVIARITIME COl1MISSION

SPECIAL DOCKET No 367

IIAWAU ORIENT RATE AGREEMENT

v

CALIl ORNIA PACKING COHPORATION ET AL

Application of Hawaii Orient Rate Agreement on behalf of member lines States

Steamship Company American President Lines Ltd aHd United States

Lines Company pursuant to rule 6 b of the Commission s Rules of Prac

tice and Procedure to waive collection of undercharges granted

E N Bmoen for llawaiiOrient RateAgreement

INITIALDECISION OF PAUL D PAG JR PRESIDING EXA nNER
1

HawaiiOrient Rate Agreement the conference is an approved
steamship conference Agreement No 8290 the member lines of

which carry freight from Hawaii to Yokohama and Kobe Japan and

other ports On behalf of three of its member lines who have eon

I
curred in the application States Steamship Company American

President Lines Ltd and United States Lines Company it here ap
I

plies for permission to waive collection from all shippers for whom its

member lines carried canned pineapple and canned pineapple juice
from Honolulu Hawaii to Yokohama and Iobe Japan during the

period January 1 1963 to March 31 1963 inclusive of amounts in

I excess of 28 per 2 000 pounds the rate at which freight wascollected

for such carriage These shippers are named and have all concurred

in the application
This is what happened The regular conference tariff rate estab

lished by Freight TariffNo 1 First Revised Page 20 effective June 10

1957 for canned pineapple and canned pineapple juice Honolulu

to Yokohama and ICobe is 49 25 per 2 000 pounds By Second Re

vised Page No 20 A of Freight Tariff No 1 the conference tem

1 This decision became the decision of the Commission of March 19 1964

o Iil IlK
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porarily superseded this rate with a special rate of 28 per 2 000

pounds This rate became effective May 21 1962 and according to

the tariff terms expired on December 31 1962 when the regular 49 25

rate automatically becameeffective again
Prior to December 31 1962 however the yonference printed and

distributed a tariff page correction No 178 which had it been filed
with the Commission would have prevented the 49 25 rate from be

coming effective on January 1 1963 by extending the special 28

rate to March 31 1963
The conference s secretary through oversight failed to file this

corrected page with the Commission During the period January 1

1963 to March 31 1963 canned pineapple and canned pineapple juice
Honolulu to Yokohama and Kobe was booked at the 28 special rate

which the carriers their agents and the shippers believed had been
filed and wasthe effective rate and thecarriers collected from shippers
at the 28 rate

In the latter part of March 1963 the Conference discovered that

it had not filed the 28 rate and attempted to do so retroactively
so as to prevent the applicability of the 49 25 rate from midnight of

December 31 1962 The Bureau of Foreign Regulation during the

last week of arch 1963 correctly rejected a page naming the 28

rate period May 21 1962 the initial effective date of the 28 special
rate to March 3i 1963 because it wasretroactive and hence its filing
would contravene section 18 b of theShipping Act 1916

The bona fides of the conference and its member lines with respect
to their intention of continuing the special 28 rate beyond Decem

ber 31 1962 is shown by the fact that on April 1 1963 the conference

filed Ninth Revised Page No 20 issued in lieu of Eighth Revised

Page No 20 rejected by the Federal Maritime Commission This re

vised page named the 28 rate for the period April 1 1963 to Decem

ber 31 1963 It was accepted and having subsequently been ex

tended is now effective until June 30 1964 The facts as above set

out are substantially the same as those considered by the Commission
in Y Higa Enterprises Ltd v Pacific Far East Line 1M 7 F MC
62 January 23 1962 andMartini RossiS pA et ale v Lykes Bros

Steamship 00 Inc 7 F M C 453 November 16 1962 and decision

here is ruled by the Commission s decisions in those cases

In Alartini Rossi the Commission summarized the facts as

follows

During the month of January 1962 the carrier had on file with the

Commission its Special Rate Circular No 2 containing rates for commodities
such as those here involved This Circular had an expiration date of January 31

1962 after which the higher rates published in Lykes Vestbound Freight Tariff

No 1 also on file with the Commission would apply absent an extension of the
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Circular Lykes intended to extend the lower rates but failed to make

the necessary filing with the Commission

Lykes employees continued to solicit cargo on the basis of the lower rates

apparently ill ignorance of the fact that Circular No 2 had expired On dis

covering the situation Lykes filed Special Rate Circular No 3 effective Febru

ary 20 1962 reinstating the lower rates but inthe interim the shipments here in

question had been booked transported and paid for on the basis of the lower

rates These were not the rates legally applicable to the shipments since

Lykes Westbound Mediterranean Freight Tariff went into effect albeit inad

vertently on February 1 1002 and was inforce until February 20 1962 Having
received less than the lawful rates IJykes is in violation of the statutory
requirement that only the charges computed at the rate on file be collected

It is also obligated to collect the undercharges from the shippers concerned

I

The carrier s failure to continue in effect the rates it had been charging and

which it actually quoted during the relevant period was the result of over

sight I 1 The record contains no hint that the parties concerned were not

acting in complete good faith

The paramount question in cases of this type is whether granting the requested
relief will result in discrimination This is because the primary purpose of

the tariff filing provisions of the Shipping Act 1916 is to prevent
discrimination If this purpose will not be defeated we think we are unques

i tionably clothed with discretion to permit corrective action under the rule

We have the responsibility for administering that Act and areempowered
among other things to see that equity and justice are done in the matter of

reparations

The record in this caseshows that granting the relief sought will not result in

discrimination and that such grant as in the Higa case supra will relieve

innocent shippers from the consequences of the carrier s failure to effectuate

an intended tariff filing

This record shows that granting the relief sought will not result in

discrimination and will relieve innocent shippers who relied upon the
unfiled 28 rate from the consequences of the carriers failure to

effectuate the intended tariff filing
The application therefore is granted

Signed PAUL D PAGE Jr

Presiding Examiner

8 F M C



FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 364

LALUMINIUM FRANCAIS

v

AMERICAN EXPORT LINES INC

Application of American Export Lines Inc for an order authorizing the pay

ment of the sum of 1 285 23 as reparation in connection with a shipment
of aluminum from Marseilles to Chicago denied

A T De Smedt for American Export Lines Inc

H Ohabot forLAluminium Francais

INITIAL DECISION OF PAUl D PAGE JR PRESIDING EXAMINER 1

American Export Lines Inc Export here applies for an order

authorizing it to pay to LAluminium Francais Francais the sum of

1 285 23 This sum represents the difference between 2 923 26 ac

tually collected by Export from Francais for a shipment the only
shipment carried at this approximate time by member lines of the

conference involved of aluminum wire from Marseilles France to

Chicago Ill in April 1963 at 58 the legally applicable rate and

1 638 03 the charge which would have been made at the 32 50 rate

Export here seeks to retroactively apply
These are the record facts stated in chronological order

1 About the first of March 1963 Francais orally protested to the

Marseilles Committee of the Mediterranean U S A Great Lakes

Vestbound Freight Conference the conference the conference 58
rate on aluminum wire in rolls from Marseilles to Chicago Export
was a member of the conference and as such charged shippers con

ference rates 2

1 This decision became the decision of the Commission on Aprll 7 1964 and an order was

entered denying the appl1cation
2 In a letter to the conference secretary dated February 3 1964 St Pechiney an affiliate

of Francais which acted for Francais in this matter states that this was done at the
beginning of the month of March as soon as the tariff rates were known The

accuracy of the last phrase may be debatable because the 58 rate became effective on

November 30 1961 and had been known since that date It Is possible that in Mar
se11les it is customary to issue advices of change or no change in rates from Marseilles
to the Great Lakes about the first of each March shortly before the Lakes open but in any

event the reason why the protest was made at that time is immaterial here
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2 Francais was then told by the head of the Marseilles Committee
that its request seemed well grounded and that a favorable decision

could be expected but that any modification of the tariff would have

to be decided at the meeting whieh was to be held in Paris in April
1963

3 On April 3 1963 Stc Pechiney put its request in a letter to

the conference 3 In pertinent part this letter envisioned shipments
of aluminum wire in rolls from 1arseilles to Chicago during 1963

but indicated that shipments would not be made at any rate higher
than 32 50 per ton and requested that such a rate should be put
into effect to cover shipments made during the Lake s 1963 open

I season
I

4 On April 5 1963 Francais loaded the cargo in question on

Export s Extavia and prepaid freight at the 58 rate Extavia

sailed from 1arseies April 6 and arrived at Chicago on April 26

1964 4

5 Some time between April 3 1963 and April 10 1963 the April
3 1963 Stc Pechiney letter yas communicated to the conference sec

retary at Nice On April 10 1963 by Circular No 13 the conference

secretary advised all conference members of the Ste Pechiney letter
I

without indicating its date and at the Paris meeting which was held

I April 19 1963 the conference reduced the rate to 47 5

6 Francais requested reconsideration and subsequent to 1ay 2

1963 when the secretary advised members of Francais request a

rate of 32 50 on aluminum wire in cases drums and in rolls was

authorized The conference forwarded to the Commission a Third

Revised Page 79 which if it had been accepted would have made the

32 50 rate effective on May 20 1963 It was however received by
I the Commission on June 4 1963 and rejected on the same day be

cause it was retroactive according to its terms

7 The conference then filed a Fourth Revised Page 79 stating
the same rate as the rejected page to become prospectively effective

June 12 1963 which it did

3 This letter was addressed to Monsieur Moscovitz as president of the conference In

the letter referred to in footnote 2 Ste Pechiney says that Mr 11 lfoscovitz was on

April 3 1963 president of the local Marseilles committee of the conference It is

immaterial here if there was one Moscovitz or two lfoscovitz s or what offices were held

Both the March oral representations and the written April representations of Francais

were made by Francais to a conference representative vho had no power to modif the

tariff under discussion

4 In this and certain other matters of detail this opinion relies upon government rec

ords and any party on timely request will be afforded an opportunity to show the con

trary rule 13g 46 C F R 502 227

5 The Commission s files indicate that this was a reduction of a 62 50 rate on aluminum

wire in drums not rolls although the application states that the rate was reduced from

the then current 58 weight basis Which it was does not affect decision here See the
conference s Tariff 4 Second Revised Page 79 which became effective May 1 1963

8 F ifC
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8 The 32 50 rate however remained in effect less than three

weeks fOl by Tariff 5 Original Page 79 the conference raised it to

35 75 effective July 1 1963

DISCUSSION AND CONCLUSIONS

The foregoing specific findings of fact support and compel the

conclusion that while granting the relief sought herein would not

result in discrimination it would not relieve an innocent shipper rrom

the consequences or the carrier s railure to effectuate an intended tariff

filing but would on the other hand give a shipper the benefit of a rate

which the conference at no time intended to apply to the shipper s

cargo moving on the Extavia in April 1963 and which the shipper
knew did not apply when he shipped the cargo This case therefore

is onewhich the decisions in Y Higa Enterprises Ltd v Pacific Far

East Line Inc 7 F M C 62 January 23 1962 illartini ROS8i

S p A et al v Lykes Br08 Steamship 00 Inc 7 F M C 453 No

vember 16 1962 and similar cases do not control

The facts of this case make it unique They support and compel
the conclusion that when Francais loaded on Extavia April 5 1963

Francais knew or at the very least wascharged with lulOwledge that

the 58 rate was the only rate the carrier could legally charge and

that the carrier was as it still is expressly prohibited by law from

rebating rerunding 01 remitting any part or the rreight money paid
by Francais in any manner or by any device See section 18 b 3

ShippingAct 1916 which section had been effective ror fifteen months

berore Francais made the shipment here involved

Undoubtedly when Francais about the first or 1arch orally
initiated its attempt to get the rate reduced to 32 50 it hoped to have

the 32 50 rate made effective on the first ship it utilized to send

aluminum wire in l olls rrom 1arseilles to Chicago in 1963 The

Extavia was the first ship Francais utilized and may well have been

the first Marseilles to Chicago sailing in that year The Lakes opened
April 15 andExtavia reached Chicago April 26 1963

On April 3 1963 when Francais made its written protest Francais

could not reasonably have expected that the reduced rate would be

made applicable to the shipment it intended to make a day or two later

Extavia as Francais undoubtedly knew sailed rrom Rijeka ror 1ar

seines the day berore the letter waswritten Francais had been told by
the conrerence s Marseilles Committee that the rate matter would have

to be decided in Paris some time in April There is not a scintilla

or evidence to support a finding that when Francais loaded aboard

Extavia on April 5 and paid at the 58 rate it believed or had reason

to believe that the Paris meeting would be held the rate reduced and

filed by cable so as to become effective before Extavia sailed rrOln

o 1l f r
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arseilles the next day April 6 6 And nlost certainly neither con

ference nor carrier did anything to ca use Francais to believe that
It could be argued that Francais believed that at its meeting in

I
Pal is later in April the conference would reduce the rate to 3250
retroactively so that the 32 50 rate would apply to cargo loaded on

Extavia for her April 6 sailing from arseilles First there is no

ievidence th t Francais so believed and second it appears that when

subsequent to May 2 1963 the conference undertook to reduce the rate
to 32 50 it did not attempt to make the effective date one which would

bring Extavia s April 6 sailing within the scope of the reduction and

idid not then feel as it still does not feel that Francais had requested
I such action by the conference In a letter to the Commission dated

September 12 1964 urging approval of the application in this case

and attached to the application the secretary says in part

I Member lines of this Conference further fully agree that the rate which came

I into application on Aluminum Vire on May 20th could be made retroactiye
for the above shipment as lshould such a rate reduction had been 1equested at
the time member lines would have been in favor of same Emphasis
8upplied 7

Finally and most importantly as heretofore pointed out the confer
ence could not make the rate effective retroactively and Francais knew
or at least was charged with knowledge of that fact No principle of

equity or justice authorizes this Commission to base an award to any
party upon that party s prospective reliance upon the performance of
an unlawful act by another

Inasmuch as no Commission decision supports granting this appli
cation and no sound reasoning can be said to support it the applica
tion is hereby denied

Signed PAUL D PAGE Jr

P1 esiding Examiner

6 Decreasing rates by cabled filing was practical in April 1963 Compare Special
Docket Nos 245 257 inc 7 F M C 473 where it was not practical to do this although the
carrier tried

1 The statement that the rate came into application on May 20 is erroneous

Itdid not become effective until June 12 1963 See Finding 6 8upra

8 F M C
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SPECIAL DOCKET No 366

IIDWEST EXPORT IMPORT CO AND

GREEN TEXTILE EXPORT AND IMPORT CO INC

V

F iV HARTMANN CO INC AGENTS FORIIANSA LINE

REPORT

By THE COMMISSION Thomas E Stakem TTice Ohairman Ashton C
BARRETI Oommissionerj James V Day Oom missioner

No exceptions having been filed to the initial decision of the Exam

iner in this proceeding and the Commission having determined not to

review same notice is hereby given in accordance with Rule 13 d of
the COlIunission s Rules of Practice and Procedure that the decision

became the decision of the Commission on April 21 1964
It is ordered That the application of F T IIartmann Co Inc

as agents for Hansa Line to refund a portion of certain freight charges
as specified in the Examiner s decision to complainants be and it is

hereby granted
John Harllee Ohait1nan and John S Patterson 001nmissioner

dissenting
The Commission has ordered that the application of F vV Hart

mann Co Inc as agents for Hansa Line to refund to two shipper
consignees a portion of the freight charges collected should be granted
The Commission has determined not to review the Examiner s decision

that the Hansa Line may refund the amount of 1 608 21 to Midwest

Export Import Co Inc and 2 062 57 to Green Textile Import
Export Co Inc because the importers were required to pay freight
on the basis of the rates and charges specified in the carrier s tariffs on

filewith the Commission and published and in effect at the time instead

8 F M C 87
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of a rate established by the carrier which was not in the tariff nor

published nor on file

Various excuses are assiglled for the deficiency but the facts show

clearly that Ransa Line by its agents transported some baled jute rags

If rom Suez to Ne York and Philadelphia at a time when the legally
lfiled and effective tariffs of the Red Sea Gulf ofAden U S Atlantic

Gulf Tariff No 1 observed by Ransa Line did not include a rate

ifor such a classification of commodities Accordingly Ransa Line

Icharged the rate for commodities not classified commonly known as

not otherwise specified or the N O S rate There is no question
land no party contends that any other applicable rate than the N O S

I
rate was specified in the tariffs governing the Ransa Line service and

that such tariff was on file with the Commission and duly published
iand in effect at the time

Section 18 b 3 of the Shipping Act 1916 enacted by Congress in

Public Law 87 346 approved October 3 1961 provides as follows

No common carrier by water in foreign COllllnelCe or conference of such carriers
I

shall charge or demand or collect or receive a greater or less or different com

pensation for the transportation of property or for any service in connection
i
therewith than the rates and charges which nre pecified in its tariffs on file

with the Commission and duly published and in effect at the time nor shall any
such carrier rebate refund or remit in any manner or by any device any portion
of the rates or charges so specified nor extend or deny to any person any

privilege or facility except in accordance with such tariffs

Vhatever rights Rule 6 b of the Commissions Rules of Practice
and Procedure effective July 31 1953 may give the rule luay not

sanction disregard of the clear terms of the above Congressional
enactment

It is our opinion that the facts before us in this case as disclosed

by the Examiner s decision show beyond any doubt that the carrier

i is refunding and remitting a portion of the rates or charges specified
in its tariffs on file with the COillll1ission and duly published and in

I effect at the time The carrier is also collecting and receiving a less

and different compensation for the transportation of property than

the aforesaid filedtariffs

There is another reason for our dissent Rule 6 b is entitled
I Voluntary payment of reparation The only authorization for the

granting of reparation is contained in Section 22 of the Shipping Act

1916 whic11 relates only to injury caused by any violation of this
I Act We think it clear therefore that Rule 6 b authorizes only the

voluntary payment of reparation for violation of the Act In fact all

applications filed pursuant to Rule 6 b require a statement that The

i undersigned carrier s hereby admits that when exacted the freight
charges collected were unlawful in violation of sections s of

8 F M C
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the ShippingAct 1916 as aluended No such stf tement was included

in the application here under consideration and no violation of the

Act is apparent
For these reasons we dissent from the determination of the majority

of the Commissoll to not review and reverse the decison of the Exam

iner in thi s Docket

Signed THOMAS LISI

Searetary
ApRIL 21 1964

8 l l1C
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SPECIAL DOCKET No 366

l1IDWEST EXPORT LIPORT CO AND GREEN TEXTILE IMPORT EXPORT

CO INC

v

F V IIARTlfAN Co INc AGENTS FOR HANSA LINE

Applkation under Rule 6 b fot permission to refund a portion of freight
charges collected is granted

INITIAL DECISION OF V LTER T SOUTHWOln H EXAMINER 1

F T IIart mann Company Inc as agent for IIansa Lin
Hausa applies for permission under Rule 6 b of the Commis

sion s Rules of Practice and Procedure to refund to two shipper
consignees a portion of the freight charges collected on certain ship
ments of baled jute rags which had originated in Bombay Run yere

carried by Ransa from Suez to New York and Philadelphia under the

following circumstances

The jute rags had been shipped from Bombay for dischalge in New

York and Philadelphin on the Suzanne of Iulukundis Lines Ltd

Vhen the S1bZanne arrived at Suez in or about February 1963 she

was arrested under legal process issued by a court of the United Arab

Republic in a proceeding arising out of the tinancial difficulties of

the Iulukundis interests The ship lay idle at Suez with her cargo
aboard frOlll February until August 1963 The cargo included a

large number or shipments of hides whose consignees took action

through the Tanners Council of America to obtain a release thereof

through the court Apparently the court of the U A R would not

recognize a claim for the release of less than all the cargo at any
rate the Tanners Council communicated with the consignees of all

the cargo including the nominal complainants herein and obtained

authority to arrange for the release with expenses to be prorated
among all receivers and ocean freight charges from Suez to be

collect

J This decision became the decision of the Commission on April 21 1964 and an order

was issued granting the appllcation

mharris
Typewritten Text
9094
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The Tanners Council then made arrangements with Hansa pur
suant to which the cargo ex the Suzanne was shipped from Suez COll

signed to the order of Messrs Tanners Consul of America in

IIansa s m s Greiffenfels
A month earlier Hansa had carried from Aden in its m s andel

jels several hundred tons of cargo which had been removed from the

ulukundis ship lnes at Aden lmder similar cireumstances In that

case Ransa had been advised what commodities were aboard the ship
and since such commodities never moved from the Red Sea area a nd
therefore were not specifically provided for in the applicable tariff

under the Red Sea Gulf of Aden lJ S Atlantic Gulf Hate

Agreement Hansa had agreed to amend sueh tariff to include rates

for the specific items involved including wool gum karaya and goat
skins identical with those in Tariff No 5 of the Vest Coast of India
and Pakistan U S A conference of which Iansa was also a member
However in making arrangements with Ransa for the cargo from the
Suzanne the Tanners Council Of America did not reveal that that

argo incll1ded hakd jute rags Since 11li8 commodity was not spe
cifically provided for in the applicable tariff Red Sea Gulf of
Aden U S Atlantic Gulf Tariff No 1 Iransa charged the com

plainants herein and collected freight at the GeneraCargo N O S
not otherwise specified rate of 59 per cubic meter This N Q S

rate from Suez is almost three times the specific commodity rate for

jute rags of 2125 per cubic meter from Bombay under the Vest
Coast of India and Pakistan U S A tariff

Hansa s position briefly is that it was not aware before the Greif
fenfels sailed from Suez that jute l 8gS were going to be shipped and
that therefore the rate was not discussed that if it had known it

would have amended the applicable tariff to provide the same rate

as from Bombay as it had previously done in the case of other com

modities not llormally shipped from the Red Sea area and that it
is willing and desires to make an equivalent adjustment through the
refund herein proposed

This application arises out of an unusual SItuation not likely to

recur There was unquestionably misunderstanding error and inad
vertence flad the carrier known what commodities it was agreeing
to carry it would have filed the 2125 rate which already existed
under its tariff for carriage from Bombay a much greater distance
than from Suez which is on the route from Bombay Inadvertently
the carrier was not fully advised as to the consist of the goods to be
transshipped whether this vas primarily the fault of the carrier in

railing to inquire or or the Tanners Council in misstating the con

sist or failing to describe it completely does not appear from the
record Probably it was a mutual mistake The carrier since it was
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dealing with the Tanners Conncil would naturally assume that it was

concerned only with hides unless advised to the contrary The Tan

ners Council being principally concerned with its members affairs

presumably did not consider the incidental shipments of jute to have

any great significance rhe actual consignee shippers who had

bought the jute on the basis of a freight rate of 2125 per cubic meter

from Bombay assumed that the freight for the same shipment from

the wayport of Suez would not exceed the rate for the whole distance

As the Cornmission stated in Ly1ces B1 os Steamship 00 Inc Appli
cation to Refund etc 7 F M C 602 at p 603 VVhether or not this

was a justified assumption the shipper had no reason to expect freight
to he charged at a rate more than 130 percent greater than it had re

eenrly paid to move the same item The rate charged in the present
ca sc was actually more than 175 percent greater than the rate to move

the same goods aU the way from Bombay
lTpon the record the rate of 59 appears prima facie to have been

unjust and unreasonable As stated in Lykes Bros however it is not

necessary that the rate be shmvn to be unjust unreasonable or other

wise unlawful it is sufficient that the relief sought will relieve an

innocent shipper of the consequences of the carrier s failure to file a

proper rate Here there was certainly a failure of the carrier to file

a proper rate for the commodity in question and the basic reason for

its failure vas the same as in Lylces Bros There the carriET had an

ouhvard rate for fosfatefeeders but did not file any inward rate

because movements of such items were rare in the inward trade

Here the carrier had filed a rate for baled jute rags from Bombay but

no rate from the intermediate Red Sea area because such commodities
never moved in that trade

Since the carrier s application has been amended to cover all the

jute shipments of the Su za11ffe and since the commodity does not move

normally in the Reel Sea U S fL trade there can be no discrimination

by reason of the granting of this application on the contrary the dis

advantage to the consignees which resulted from their unfortunate

nvolvement in the ICulukundis affair would be considerably mag
nified if the application were denied TI1e carrier will be permitted to

refund the difference between the freight paid at the rate of fD per
euhic meter and the amount at the rate of 2125 which would have

been charged had the carrier ascertained all the facts when the

transaction was negotiated
In the case of complainant 1idwest Import Export Co Inc

P O Box 5425 Detroit 11 1ich freight on a shipment of 42 6017

cubic meters was collected at theN O S rate of 59 per cubic meter in

the amount of 2 513 50 At the rate of 2125 per cubic meter the

freight would be 905 29 An order will be entered granting the



MIDWEST EXPORT IMPORT CO ET AL V HARTMANN CO INC 93

application for permission to refund the difference of 1 608 21 to

said complainant
In the case of complainant Green Textile Import Export Co

Inc 241 Church St New York 13 N Y freight on a shipment of

26 531 cubic meters was collected at the rate of 50 per cubic meter

in the amount or 1 565 33 On another shipment of 29 6538 cubic

meters the carrier purported to collect freight at the rate or 59 per

cubic meter however through arithmetical error the amount actually
c ollected on this shipment was 1 69116 instead of 1 749 57 The

amount actually collected on the two shipments therefore was

3 25649 At the rate of 2125 per cubic meter the freight would

have been 563 78 on one of the shipments and 630 14 on the other a

total of 1 193 92 An order will be entered granting the application
to the extent of permitting a refund of the difference of 2 062 57 to

said complainant
Signed WALTER T SOUTHWORTH

Presiding Exa7niner
8 F M C
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No 1077

INVESTIGATION OF INCREASED RATES IN THE ATLANTIC GULF PUERTO

RICO TRADE OUTWARD FREIGHT TARIFF No 1 F 1CF No 1 J L

1ARTY AGENT

Decide l Ma1cl 19 1961

Increased rates on dried beans feed and feedstuffs slacked lime soda ash

and certain other commodities of respondents from U S Gulf ports to

Puerto Rico found just and reasonable Proceeding discontinued

Oarl II lVheeler for respondent Taterman Steamship Corporation
ofPuerto Rico

Aiarlc P Schlefe1 for respondent Lykes Brothers Steamship Co Inc

John T Rigby for intervener the Commonwealth of Puerto Rico
N01manD line andFranlc G011nley as Hearing Counsel

INITL L DECISION OF CHARLES E MORGAN PRESIDING EXAMINER 1

This is an in estigation to determine the la yfulness under the

Shipping Act 1916 as amenclecl tnd the Intercoastal Shipping Act

1933 as amended of certain increased rates of the respondents Tater

man Steamship Corporation of Puerto Rico Taterman and Lykes
Brothers Steamship Co Inc Lykes from United States Gulf
ports to Puerto Rico

By original order served December 4 1962 there were placed in

issue Vaterman s rates contained in 18 pages of the U S Atlantic and

Gulf Puerto Rico Tariff F 1C F No 1 By supplemental orders

served on January 9 and 31 1963 the investigation was broadened
to include Lykes rates contained in 17 pages of the above tariff and
the additional rates of tVaterman on coal in bags and citrus pulp
The increased rate on coal in bags was suspended until 1ay 27 1963

and becnme effective on 1ay 28 1963 None of the other rates were

suspended All of the increases came into effect although at least

one rate since voluntarily has been cancelled

1This decision became the decision of the Commission on March 19 1964 See Rules
13 d and 13 h Rules of Practice and Procedure 46 C F R 502 224 and 502 228
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In lieu of an oral hearing a procedure was agreed on whereby
joint statements of fact were filed on December 9 1963 as Exhibi t

Nos land 2 Hearing Counsel and the respondents had coopelaJed

in the preparation and the submittal of these facts hild in that Cohllcc

tion Hearing Counsel had visited the office of respo ldents to verify
certain financial data The Commonwealth of Puerto Rico int rvellel

but has not taken a position in opposition to the proposed increased

rates

An opening brief was filed by Hearing Counsel and the respondents
w ived the filing of reply briefs No shipper nor other party opposes
the increased rates and IIearing Counsel concludes that the increased

rates should be approved
iVaterman operates a regular eekly service between the ports of

Mobile and New Orleans onthe one hand and on the other the Puerh

Rican ports ofSan Juan POllce and Mayaguez
Until about June 1 1961 vVaterman was a member of the United

States Atlantic and Gulf Puerto Rican Conference and a party t o

tariffs published by that Conference Upon the termination of the

Conference in 1961 Vaterman adopted the former Conference tariJfs

as its own The former Conference t riffs applied between both United
States Atlantic and Gulf ports on the one hand and on the otller

Puerto Rico Said tariffs named commodity rates governing the

movement of some articles which lecause of their geographical origin
moved only through AtJantic Coast ports while other articles moved

only thrQugh Gulfports
Thel are 29 vVatermall rates un delinvestigation But of the 2

commodities covered by these rates Vaterman in 1962 hansportec1
only 16 commodities Some of the principal heavier moving Qf these

are feed and feed stuffs dried beaps slacked lime corn l11 itl box

shooks citrus pulp and beet pulp
Cost figures submitted herein show that Vaterman s reVenues i l1

1962 were less than it fully c1itrib ted costs on 14 of the above 16

commodities The pet losses per 4Q cubic feet ranged from 0 83 on

driedb ans to 7 3 qn soap fiakeschips or granules On slacked lime

the net loss was 7 28 The only two commodities showing a profit
were 0 18 on wall or insulating board and 6 23 on cotton or felt
waste The total transportation costs on these two commodities re

spectively were 13 82 and 2177 per 40 cubic feet The increased rate

on waste has been cancelled voluntarily by 7aterman and it did not

carry a single shipment ofwaste while the increased rate vas in eflect

Effective December 2 1963 7ateIman changed the rate on waste

from 4 per 100 pounds to 0 40 per cubic foot The former rate
had been predicated upon an average density of the waste of 170 cubic
feet per ton of 2 000 pounds but this density has been increased bo
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cause of improved methods of machine compressing of bales This

factor and the competitive rate of Alcoa Steamship Company Inc

of 040 per cubic foot caused Vaterman to change its rate Pursuant

to this new rate Waterman will derive revenues of only 16 per meas

urement ton as against total transportation costs of 21 77 per meas

urement ton of cotton or felt waste The above costs do not reflect

any increases for 1963

Lykes provides a fortnightly service from west Gulf of Mexico ports
ofthe United States to Puerto Rico Itregularly calls at Lake Charles
Houston and Galveston and from time to time depending upon cargo

offerings also calls at BealllTIont Port Arthur Orange and Corpus
Christi Discharge is regularly made at San Juan Mayaguez and

Ponce

There are 31 Iates of Lykes under investigation But of the 31 com

modities covered by these rates Lykes in 1962 transported only 13 low

rate commodities Some of the principal heavier moving of these

are soda ash dried beans slacked lime feed and feedstuffs and com

mon laundry soap Cost figures herein show that Lykes revenues in

1962 were less than its fully distributed costs on 12 of the above 13

commodities These net losses per 40 cubic feet ranged from 0 82

on soya bean meal to 9 75 on common laundry soap The only COl1l

moclity showing a profit is cotton waste with 2 90 per measurement

ton before taxes and 139 after corporate income taxes of 52 per

cent This profit is about five percent of the gross revenue of 25 60

per measurement ton on cotton waste Lykes also believes that fhA

stowage factor of 70 cubic feet per ton used by it to compute the costs

of transporting cotton waste may be understated In that event its

cost would beunderstated and its profit overstated

The rates herein under investigation appear well within the zone

of maximum reasonableness It is concluded and found that the in

creased rates of the respondents herein are just and reasonable An

orderwill be entered discontinuing the proceeding

Signed CHARLES E MORGAN

Presiding Examiner

rARCH 19 1964
8 F M C
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No 1000

CALIFORNIA STEVEDORE BALLAST CO ET AL

v

STOOKTON ELEVATORS INC

Decided AZl1il21 1964

Respondent a public grain terminal also engaged in stevedoring at its facilities

found to have violated section 17 of the Shipping Act 1916 by engaging in

the following unreasonable practices
1 Passing on to the ship its established rental charge for the use of loading

equipment in the form of a lump sum markup which also includes its

profit on stevedoring
2 Failing to publish the charge specifically to apply against the ship or

the cargo or against all stevedores alike

3 Failing to assess the charge against its subcontractor which performs
respondent s stevedoring under an exclusivecontract

4 Assessing such charge exclusively against complainants who are compet
ing stevedores

Richa lYl W ur1 1lS and JamesN Ja cobi for complainai1ts
H Stant on Ol ser for respondent
Gus o BClsharn Chief Examiner

REPORT

BY TIIE CO 1MISSION John Harllee Ohail l1uan Thos E

Stakem Vice Ohairman James V Day Ashton C Barrett

ool1Mnissioners

Proceedings

Complainants are six stevedoring firms 1 seeking to enjoin respond
ent Stockton Elevators Inc a grain terminal from carrying on cer

tain activities alleged to be unreasonable practices relating to or

connected with the receiving handling storing or delivering of prop

1California Stevedore and Ballast Co Marine Terminals Corporation San Francisco

Stevedoring Co Schirmer Stevedoring Co Ltd Seaboard Stevedoring Corporation and

Yerba Buena Corporation

8 F M C 97
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erty in violation of section 17 of the Shipping Act 1916 The activ

ities are said to be designed to create and perpetuate a monopoly in

the stevedoring of bulk eargoes loaded into vessels at respondent s

i public terminal facilities After hearing and briefs the Examiner
i in his initial decision found that respondent s practices 1 of passing

on to the ship its established rental charge for the use of loading equip
ment in the form of a lump sum markup which also included its

profit on stevedoring 2 of failing to publish the charge specifically
I to apply against the ship or the cargo or against all steYedores alike
I 3 of failing to assess the chaTge against its subcontractor which

I performs respondent s stevedoring york under an exclusive contract

and 4 of assessing charges exclusively against complainants who are
I competing stevedores ere unreasonable within the meaning of sec

tion 17 The case is before us upon exceptions by respondent
InDocket 898 Oalifo rnia Stevedo j e cD Ballast 00 et al v Stockton

P01tDistrict a1ul Stockton Elevators 7 F Th1 C 75 1962 these same

six complainants obtained an order from the Commission requiring
Stockton Elevators Inc and Stockton Port District to cease and desist

from carrying out certain agreements whereby Stockton Elevators

granted to Stockton Port District the exelusive contractual right to

stevedore all vessels loading or unloading bulk gra ins or rice at re

spondenfs elevator The Commission found this to be an unreason

able practiee within the meaning of section 17 of the Shipping Act

1916 which practice operated to the detriment of the commerce of
I

theUnited States

On October 10 1961 shortly nfter the Examiner issued his initial

decision in Docket 898 also finding the practice unlawful respondent
amended its tariff by publishing an equipment rental charge of 15

cents per ton effective October 15 1961 on equipment to be used in

loading and trimming bulk cargoes
In addition to operating as a public grain terminal respondent also

contracts with vessels for stevedoring in competition with complain
ants It employs Jones Stevedoring Company Jones as its sub

contractor to perform its stevedoring exclusively Respondent does

not assess the equipment rental charge against Jones but would levy
it against complainants and other outside stevedores using its loading
equipment

2EQUIPMENT RENTAL Equipment and maintenance thereof is available from Stock

ton Elevators for use in the loading and trimming of bulk cargoes

Rental 15 per short ton loaded

Rental on above equipment and services when used in connection with such edible
ommodities as rice to be charged at 241h cents per short ton loaded and to include

complete clean up and fumigation of all equipment prior to use

Said rental to cover use of Tarps pans spouts flexes and power telescopes as well
as maintenance thereof And to include power for trimmers and other electrical equip
ment also spot maintenance on trimmers by elevators mechanics
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Complainants allege that this rental charge renders them noncom

petitive at respondent s facilities that its imposition on them ex

clusively constitutes an unreasonable practice in violation of section
17 and that it is but another device to exclude complainants and other
stevedores from the terminal in defiance of the Commission s decision
in docket 898

Hespondent maintains that when it performs stevedoring it includes
the 15 cent rental charge in its bill to the vessel for stevedoring serv

ices that as a public frrain terminal its obligatjon to deliver grain
under its delivery charge does not extend beyond the spout fixed to
its elevator and that it is entitled to a rental charge for its equipment
when such is used by complainants or other outside stevedoring firms
to convey the grain from theelevator s fixed loading spout to the inside
ofthe vesselhold

The Examiner made the following findings of evidentiary facts
which with one minor exception discussed later we adopt as our

own
3

Complainant Seaboard Stevedoring Corporation Seaboard as

serts that it cannot compete with respondent One of Seaboard s

principals asked it to bid on a vessel at respondent s terminal but the
offer was turned down because of the 15 cent charge It informed
Seaboard it could get service cheaper from respondent if Seaboard
charged the 15 cent rental charge In addition to the equipment
rental charge respondent imposes on the cargo a wharfage charge of
50 cents per ton and a delivery charge to the end of spout of 60 cents

per ton and against the vessel a service charge of 25 cents per ton

Seaboard is not awareofany other instances where a terminal assesses

an equiplnent rental charge of this type Grain terminals including
the Port of Stockton Grain Terminal commonly assess a charge
against theeargo for delivery at end of spout

Seaboard s definition of end of spout is the end of the property
of the elevator in the compartment of the ship in which the grain is
blown This includes the attachments that are put on at the end of
the belt Such attachments are used at other terminals in the San
Francisco Bay area but are not furnished by the stevedore

Complainant Yerba Buena Corporation stevedored four vessels at

respondent s terminal during n1arch and April 1962 4 In each in
stance the connection to the spout had been removed and had to be

rerigged which entailed quite a bit of time Respondent imposed
the rental charges 5 amOlmting to 934 20 which have not been paid

I Quotation marks have been omitted for the sake of convenience
4 Complainant San Francisco Stevedoring Company also stevedored aship at respondent s

elevator on January 26 1962 and used the equipment in question
5The equipment used by complainant consisted of flex buckets telescopic pipe flex pipe

save alIs goosenecks power winch and electrical power
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The person who solicited this bid for Yerba Buena testified that with

the 15 cents rental charge it did not leave us anything This com

plainant which also stevedores grain at Port of Stockton Grain Ter

minal had had no difficulty there concerning the dismantling of tele

scopic spouts and flexes which are furnished without charge The

only equipment furnished by complainants are trimmers and the

necessary equipment to operate them The charge for delivering
grain there of 60 cents per ton includes delivery through the tele

scopes The grain elevators in the Bay area including the Port of

Stockton Grain Terminal make the same delivery wharfage and

service charges as respondent but do not assess any charge for rental

of somewhat similar equipment used for eonveying grain from spout
to vessel

Yerba Buena has clients three of whom were identified who want

to use its services at respondent s elevator but its solicitor has been

told by them that its rates with the inclusion of the 15 cent charge
are not competitive with those of respondent This complainant
competes successfully at the Port of Stockton Grain Terminal with

Jones which is a private contract stevedore like Yerba Buena both

hiring the same labor and paying the same wage scale Yerba Buena
states that it could also compete with Jones at respondent s terminal

were it not for the rental charge which as stated is not assessed

against Jones

Respondent relies upon the following facts to prove that it is en

titled to a reasonable charge for use of the equipment in question
They are offered to support its argument that under its tariff its ob

ligation to the ship a is to deliver only to the end of the spout ex

spout to a point over ship where the grain can fall free but b

does not include conveyance beyond spout by equipment for use or

convenience of the stevedore in stowing or trimming the vessel

Respondent s definition of end of spout is the bare end of the

cylindrical tube fixed to the tower of the elevator It telescopes to

position the end of spout outboard or inboard over ship s hold and is

controlled by an elevator employee A ship could be loaded from such

spout without the loading equipment in question but not very

efficiently
The spout has shackles for the affixing of additional equipment used

by the stevedore to convey the grain into various compartments and

holds of the ship This equipment the use and rental of which is in

issue here is described as telescopic pipes flexes thrower adapter
trimmers and by such singular names as h9rsehead and elephant
trunk The horsehead is an adapter attached to the spout by which

the flow of grain is controlled To the horsehead it attached the ele

phant trunk which is a group of flex buckets linked by a chain They
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give Inobility and feed into the telescopic pipes These pipes are

telescoped up and down by a motor attached to the horsehead They
feed into the trimmer suspended from ship s tackle which throws the

grain into the hold Respondent has three sets of such equipment
one a spare which it developed at considerable costs 6 and acquired

after October 1961
In loading a ship the gear must be hauled up and replaced three to

five times per hatch Before the above described equipment was de

veloped such operation was performed by block and tackle by the

stevedore taking as much as one half hour for a move The new

equiplnent has increased production by 20 percent
The practice of large grain elevators in the Pacific N orthwest and

in Southern California comparable in size to that of respondent is

for the stevedore to supply equipment similar to that in question and

for the terminal to make a charge of 15 to 25 cents per ton for

equipment supplied for Innloading vessels such as fork lifts cranes

etc

At the smaller terminals in the San Francisco Bay area there are

available manually operated extensions of the spout which are fur

nished by the elevators to stevedores without charge According to

respondent these elevators do not haTe or need improved equipment
since their capacities cannot utilize the illcreasedloading rates possi
ble Jtespondent which hanlUes 80 pen ent of bulk agricultural com

modities shipped from California and whose maximum loading rate

is 800 tons per hour does not consider such elevators representative of

Northern California The comparable loading rate at the Port of

Stockton Grain Terminal is 300 tons per hour

InrespondenUs opinion the assessment of the 15 cent charge against
the cargo would run counter to the practices in the grain trade since

long established buying and selling practices are to deliver to sell and

be responsible for charges on export shipments to end of spout
The charge is made according to respondent to amortize the cost

of past and continuing development and to return a profit on respond
ent s investment and it was fixed on what respondent believes to be

sound business principles
Respondent maintains that it competes with complainants for

stevedoring at its terminal and has bid for stevedoring work since

July 1961 It quotes a fiat maximum rate per ton enters into a con

tract with the ship and guarantees the rate it quotes Although its

witness testified it never reduces a bid to get business he added that

on occasion there may be an invoice reduction if the loading is

particularly good
6 A complete set of this equipment would cost between 15 and 25 thousand dollars

None of complainants own such equipment
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Complainants have free access to the dock and ships it may be steve

doring there and can use their own equipment if it is reasonably
capable of doing the job

Respondent loaded 156 vessels between October 1961 and February
1963 without complaint and with success It did not increase its rates
for stevedoring following the recent 10 percent increase in longshore
men s wages Respondent attributes its success in competition with

complainants to its claimed ability to achieve better production faster
turnaround and lower overall cost to the ship

To demonstrate that complainants are not excluded from stevedor

ing there respondent points to the fact that one of the complainants
Yel ba Buena stevedored four ships at its terminal There was no

I interference or harassment by respondent This complainant under
stood the 15 cent charge used the equipment in question and was

given spot maintenance on its machines Inone instance both of com

plainant s trimmers broke down and respondent loaned one of its
trimmers to finish the job

Respondent states that if complainants had the necessary equip
ment they could use it at respondent s elevator and the 15 cent charge
would not be assessed Respondent does not put out bids for its ex

clusive stevedoring arrangement but if it did it would still reserve

the right to give consideration to other factors than the eco
nomic ones such as the type of equipment available the caliber of the

personnel who would do the supervisory work and things of that
sort

After finding the foregoing the Examiner stated the controlling
question in the proceeding as whether the 15 cent rental charge is
used by respondent as a device to exclude complainants from conduct

ing their business on its docks and from there went on to review in
some detail the testimony concerning the basis of the charge and the
manner in which it is applied His review of the testimony is as

follows

The manager and vice president treasurer of respondent testified
that in fixing the charge of 15 cents they took into consideration the
increased efficiency of the loading operation and the resulting de
creased costs of the loading the investment in the equipment and

primarily rental charges of 15 to 25 cents made at other elevators on

the vVest Coast for equipment used in discharging vessels such as

fork lifts cranes etc

This witness also testified that the quotations by respondent to the

ship for stevedoring include the equipment rental charge which is
not separately stated as such that Jones bills respondent for its cost

plus profit that in billing the ship for stevedoring respondent adds
a lump sum markup to Jones charges to include a at least 15 cents
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per ton to cover the equipment rental charge plus b an amount for

respondenfs profit on the stevedOl jng and that the bill to the ship
shows a flat charge per ton without identifying any amount as the

rental charge 7

Respondent s accountant testified that the billings to the steamship
companies for stevedoring performed by respondent on the 156 ships
it loaded exceeded the amount charged to respondent by Jones for

stevedoring by at least 15 cents per short ton except in one instance
where it was 12 cents and that the charges were paid by the ship in

every instance Such billings werenot broken down to show the rental

charge separately Neither witness presented any cost figures to show
that 15 cents is a proper charge to use in amortizing the equipment in

question

Respondent filed exceptions to the Initial Decision in which it re

asserted its position that the equipment rental charge is fair reasonable

and nondiscriminatory and that complainants are able to compete at

Stockton Elevators The only new matters brought out in the excep
tions are respondent s contentions that contrary to the Examiner s

finding Jones contract with respondent wasnot a so called cost plus
profit contract and did not guarantee any certain margin of profit
to Jones 8 Respondent further asserts that since the Examiner found
that respondent did not use the rental charge as a device to exclude

competing stevedores we should decline to issue an order on the

ground that there has been noevidence of wrongdoing
Respondent misapprehends our responsibilities under section 17 It

is our duty under that section to remove all unlawful discriminations
whethel there is an intent to so discriminate or not The same harm
flows from an unintended discrimination as fronl one fully intended
It is the consequence of not the motive behind the discrimination
which produces the harm Thus for the reasons set forth below most
of which constitute a restatement of those found in the Initial Deci
sion we agree with the result reached by theExaminer

Ve agree with respondent that the employment of one stevedoring
ubcontractor in preference to another or even to the exclusion of

another does not necessarily constitute an unreasonable regulation or

practice under section 17 see D J Roach Inc v Albany Port District

1 He testified that We have to Charge it rental charge to the vessel whether we

do the stevedoring or California Stevedoring and Ballast or Yerba Buena does the steve

doring It ischarged in all cases
8At page 8 of the Initial Decision the Examiner In reviewing the testimony of reo

spondent s own witness foun bat Jones bills respondent for its cost plus profit Re

spondent admits that the error was caused by its own witness but contends that the
invoices in the record demon rate that the statement should be that Jones billed
respondent for costs plus profit if any
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et al 5 FTh1B 333 1957 But that is not the question here The issue

here does not concern who is to be respondent s subcontractor rather

it is the difference in treatment accorded by respondent to Jones and

to itself as a steveclore on the one hand as compared with the treat

nlent of complainants on the other This difference in treatment re

sults from the imposition of the rental charge upon complainants but

not upon Jones l10reover it is not imposed by respondent acting as

owner and operator of the terIllinal UIJon respondent acting in the

capacity of a stevedore in the same manner as it is imposed upon

complainants
A ship has the right to contract for stevedoring with a qualified

stevedore 9 of its choice and the chosen stevedore has the right to per
form such stevedoring work at a public grain terminal Baton Rouge
Port Oommission v United States and Federal A aritime Board 287

F 2d86 1961

Granting that a public terminal elevator may make a fair and non

discriminatory charge for the use of any of its facilities and that the

terminal is entitled to a fair return on its investment the question
remains Is the charge fair reasonable and nondiscriminatory

At the outset it is illlportant to note that the tariff iteIll naming the

rental charge is ambiguous in not stating who is to pay the charge
Therefore respondent conceivably could place the charge against the

stevedore the vessel or the cargo Also it can make the charge against
some stevedores and not others as in the situation presented here For

there is a vast difference between having to pay a rental charge as com

plainants do which they then must pass on to the ship or absorb out of

profit and the situation which respondent as a stevedore enj oys of

being able to bury the charge in a lump sum markup which also in

cludes its profit To say the least this is an unreasonable practice
which may be a source of potential discrimination

While Jones is a subcontractor it is also in fact a private stevedoring
firm in competition with complainants for the stevedoring business at

Stockton Yet it is not charged the rental fee assessed against C0111

plainants and the result is that it has enjoyed all of the business ex

cept on the five ships ante The record is persuasive that if this charge
were made against Jones also or that it was published specifically to

apply against the ship or against the cargo complainants would have

no trouble in getting a share of the business It is well enough to say
as respondent does that in passing the charge on to the vessel by means

of a markup respondent is putting itself and Jones on a competitive
parity with complainants and other outside stevedoring firms But

there is no compulsion on respondent to include all or any part of the

8Respondent s manager conceded that complainants are reputable firms
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rentnl charge in the markup Itmay reduce the rental charge in the

markup below the 15 cent charge as it did in one instance If this is

done there is no means of knowing what the markup actually is or

whether it includes all or even any part of the rental charge except
by auditing respondent s accounts and perhaps making a cost study
Moreover the record provides no cost figures from which a rental fee

could be determined which would fairly amortize the investment As

sume for instance that 5 cents per ton is a proper amount to include

this would give respondent an advantage of 10 cents per ton in bidding
for the business Thus viewing the arrangement from a regulatory
standpoint its flaw lies in the fact that the so called rental markup is

interwoven with profit markup and short of an audit of respondent s

books no one but respondent know s which is which

Vithout in any way impugning the motives of respondent it must be

concluded that in burying the rental charge in a lump sum markup
which also includes profit it has opened the door for discrimination

of a most invidious nature Because it is impossible to tell where the

charge will fall the tariff provision is potentially discriminatory
l1oreover its generality affords an unwarranted degree of possible
variance between what respondent says the provision means and the

actual practice thereunder Not only potential discrimination in un

equal application of a tariff but the mere possibility of a variance

between regulation and practice render both regulation and practice
unreasonable Lopez Truking Inc v Wiggin Terminals hu 5 F 1B 3

15 1956

Respondent has suggested that a separate rental charge against the

vessel would make the terminal noncompetitive with other grain ter

minals Yet respondent s manager testified that it had to assess the
rental charge against the vessel and does so assess it Then why
should respondent not state in its tariff that it will do so Itwould

appear that repondent s reluctance to publicly provide for assessment
of the charge against the ship is based upon one of two assumptions
Either the full charge is not now being paid by the vessel via the

markup or the carrier and the trade are unaware that the vessel pays
the fee in which case they will learn about it frOln this proceeding If

it should be considered that the end of spout is the place from which

the grnin fals into the ship or the trimmer the fee could be incorpo
rated in the delivery charge against the cargo which as respondent s

manager admitted pays all the charges in the final analysis As a last

resort it could be placed unequivocally against all stevedores including
Jones Any of these measureswould remove any taint of discrimina

tion or unreasonableness
As stated before respondent is free to employ any stevedore as a

subcontractor But where such arrangement becomes an integral part
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of an unreasonable practice which operates to the detriment of a class
of persons as revealed here the niceties of the legal relationship must
be ignored if necessary to correct the situation lO The siutation to

all intents and purposes is the same as that condemned in Docket 898

supra namely that Jones has an exclusive contract and complainants
are still unable to break the monopoly Much is said of the efficiency

I of respondent as the operator of the elevator and as the stevedore

Respondent does the soliciting and the billing but Jones performs the

stevedoring and there is no evidence that Jones is more proficient than

complainants e assumethat respondent as amatter ofself interest
would maintain the same level of efficiency of its elevator operations
regardless of whether Jones or complainants or any other qualified

I
stevedore performed the stevedoring

Thus we conclude as did the Examiner that respondent s practices
1 of passing on to the ship its established rental charge for the use

of loading equipment in the form of a lump sum markup which also
includes its profit on stevedoring 2 of failing to publish the charge
specifically to apply against the ship or the cargo or against all
stevedores alike 3 of failing to assess the charge against its subcon
tractor which performs respondents stevedoring under an exclusive
contract and 4 of assessing such charge exclusively against com

plainants who are competing stevedores are unreasonable in viola
tion of section 17 of the 1916 Act Respondent may as suggested
above by tariff rule assess the charge against the ship against the

cargo or against all stevedores including Jones An appropriate
order will be entered

SEPARATE REPORT OF CO MlfISSIONER PATTERSON

The majority report is almost word for word the conclusions and

reasoning made in the Examiner s Initial Decision with which Ifully
agree However the majority adds a reason resulting in a basic

departure from the Examiner s Decision with which Idisagree
Ido not agree that our responsibilities under the second paragraph

of section 17 are to remove all unlawful discriminations whether there
is an intent to so discriminate or not The second paragraph of sec

tion 17 reads as follows

Every such carrier and every other person subject to this act shall establish

observe and enforce just and reasonable regulations and practices relating to or

connected with the receiving handling storing or delivering of property When

ever the board finds that any such regulation or practice is unjust or unreason

able it may determine prescribe and order enforced a just and reasonable

regulation or practice

10 Any restrictions of the 19116 Act are by legal Implication imported Into the contract
Oompagnie Generale Transatlantique v American Tobacco 00 31 F 2d 663 280 U S 555
Oontract Rates Port oj Redwood Oity 2 U S M C 727 736 1945

8 F M C
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There is nothing in the above language which relates to discrimina

tions by other persons such as terminals as defined in the first section

of the Shipping A t 1916 Discriminations by other persons are

referred to in sections 15 and 16 of the Act

The terminal practices described herein have been found to be un

just or unreasonable and this is all that is necessary There is no

need on the facts of this case to decide whether the practices are dis

criminations nor whether we have a duty to remove them

The Examiner s reasoning was quite adequate for the result herein

and he was correct in confining himself to a finding and conclusion

that respondent s practices are unreasonable in violation of

section 17 of the 1916Act

8 F M C
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No 1000

CALIFORNIA STEVEDORE BALLAST CO ET AL

v

STOCKTON ELEVATORS INC

Full investigation of the matters and things involved in this pro
ceeding having been had and the Commission on April 21 1964 having
made and entered of record a report stating its conclusions and deci
sions thereon which report is hereby referred to and made a part
hereof and having found that respondent Stockton Elevators has vio
lated section 17 Shipping Act 1916 46 D S C 816 39 Stat 734 by
engaging in the following unreasonable practices

1 Passing on to the ship its established rental charge for the use of loading
equipment inthe form of a lump sum markup which also includes its profit
on stevedoring

2 Failing to publish the charge specifically to apply against the ship or the

cargo or against all stevedores alike

3 Failing to assess the charge against its subcontractor which performs
respondent s stevedoring under an exclusive contract

4 Assessing such charge exclusively against complainants who are compet
ing stevedores

Itis ordered That respondent cease rrncl desist from engaging in the
above enumerated unreasonable practices and

Itis further ordered That within 15 days of the service of this order

respondent Stockton Elevators modify its tariff clearly to show the
amount of the rental charge and against whom it is to be assessed and
conform its conduct in reference to the collection of the charge to the
tariff as so modified

By the Commission April 21 1964

108

Signed THOUAS LISI

Secretary
8 F M C
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No 1115

ApPLICATION FOR FREIGHT FORWARDING LICENSE

DIXIE FORWARDING CO INC

xo 1116

ApPLICATION FOR FREIGHT FORWARDING LICENSE

MR L H GRAVES D B A PATRICK GRAVES

Decided flpril21 1964

Applicants because of 1 operations in violation of section 44 2 sub

mission of false financial statements to the Commission 3 false certifica

tions to carriers in order to collect brokerage unlawfully 4 lax financial

practices found not fit to properly carryon the business of forwarding and

their applications for licenses as independent ocean freight forwarders

denied

MiltonSch1a1 tz for respondents
Robert J Blac1c1ell TV111 Jar1 el S1nith Jr and J Scot Provan

Hearing Counsel
PaulD Page Jr Hearing Examiner

REPORT

By THE COlIMISSION John IIarllee Ohairman Ashton C Barrett

and John S Patterson 00111mwwoners

This proceeding is before us upon the exceptions of Hearing Counsel

to the Initial Decision of the Examiner in vhich he concluded that

Patrick Graves and Dixie Forwarding Co Inc should each be

granted licenses as independent ocean freight forwarders under section
44 ofthe Shipping Act 1916 46 D S C 841 b

See Report on Reconsideration of June 26 1964 setting aside this decision and grant

tng the applications

8 F M C 109
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Under section 44 a person desiring to engage in the carrying on ofthe

business of forwarding must first secure a license from the Commission

arid the Commissian must issue the license if the applicant is fit

willing and able to carryon the business of forwarding and to canfarm

Ito the provisions of the Shipping Act and the rules and regula
tions of the Commission issued thereunder The sectiOn alsa requires
that the Cammissian cansider whether the prOposed forwarding busi

ness is or will be consistent with the natiOnal maritime policies de

clared in the jferchant Marine Act 1936 Operation without a license

cOnstitues a viOlati On Of sectian 44

Section 44 became effective an September 19 1961 and Congress
granted so called grandfather rights ta thase independent Ocean

freight farwarders who an the effective date Of the Act were carry

ing on the business Of farwarding under a registratian number issued

by the COmmissian Such farwarders were allawed ta cantinue in

business far a periad Of One hundred andtwenty days after the effective

date Of sectian 44 withaut a license and if the farwarder applied far a

license within the One hundred and twenty days he cauld cantinue ta

Operate until Otherwise Ordered by the COmmissian

vVhile these praceedings are cancerned with two applieations far all

practical purpases an individual j1r L II Graves Graves is the

applicant lGraves whally awns Patrick IGraves and substantially
awns Dixie Fanyarding Ca Inc Dixie a carparatian Of which he is

president
Patrick Graves and Dixie first applied far licenses by applicatians

dated May 18 1962 The One hundred and twenty days for the preser
vatian Of grandfather rights expired January 17 1962

On j1arch 22 1963 the Cammissianby letters advised applicants of
its intent ta deny licenses ta bath Patrick Graves and Dixie and fur

ther advised bath that sectiOn 44 prahibited theIn fram engaging in

the business unless and until a license is issued Despite this and a

previaus warning fram an investigatar of the Cammissian Patrick

Graves and Dixie cantinued withaut a license ta carry an the business

Of farwarding subsequent ta the effective date Of sectian 44 and were

still daing sa as Of the clase Of hearings in July 1963 Shartly after

filing their applicatiOns Dixie and Patrick Graves each pravided
band in the amaunt Of 10 000

Over a periad Of nat mare than 6 manths extending framlate 1961

ta early 1962 Graves wrate at least 250 insuftieient funds checks and

as a result Graves was ask d by One bank tO clase aut the Patrick

Graves and Dixie accaunts Dixie and Patrick Graves changed
banks in the early fall Of 1962 Graves testified that the reasan far

the insufficient funds checks wasthat they werewritten an custOmers

checks that either baunced Or were slaw in being paid The new
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bank handles customers checks deposited by Graves for collection

rather than as deposits Neither Patrick Graves nor Dixie may
drawon these checks until they are notified by the bank that they have

been paid
As a result of their consistent failure to pay current accounts on

time most if not all steamship lines and the Customs lIouse have

placed Patrick Graves and Dixie on a cash basis There is no

evidence in the record of vhat effect if any that this will have on

their operations
Section 44 requires that before a freight forwarder may collect

hrokerage from a carrier he nlust be licensed by the Commission tU1der

that section Since some time in late 19G1 or early 1962 Dixie has

boon falsely certifying to steamship companies that it was licensed by
the Federal Maritime Commission as an independent ocean freight
forwarder This certification was accomplished by rubber stamping
invoices to the carrier and was done for the purpose of collecting
brokerage

Dixie by exchange of letters and informal understandings for co

operative working arrangements has entered into agreements with

other forwarders and at least some of these letters have not been filed

with the Commission

During the field investigation in October 1962 an investigator or

the Commission requested that Graves submit financial statements for

Patrick Graves and Dixie Graves submitted balance sheets dated

October 31 1961 hen asked by the investigator for an up to date

balance sheet Graves submitted the same balance sheets but the date

now appeared as March 30 1962 and the name of a firm of certified

public accountants had beeJl placed thereon

The foregoing constitutes the facts over which there is no genuine
dispute and all which were in substantially the same form found by
the Examiner in his Initial Decision There have been omitted how

ever certain mitigating circumstances found by the Examiner to con

stitute facts but which to some extent at least constitute conclusions

Hearing Counsel excepted to most if not all of these and they are dealt

with below

Hearing Counsel excepts to the conclusion of the Examiner that

Patrick Graves and Dixie are qualified for licensillg as independent
ocean freight forwarders It is IIearing Counsels posit ion that the

applicants are disqualified because of a series of previous illegal and

irresponsible business transactions which render them unfit for licens

ing within the meaning of section 44 In their replies to the excep
tions of Hearing Counsel applicants appear to take the position that

past illegal conduct has no bearing on the issuance of a license to do

business in the future Applicants further appear to urge that the
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Commission in reviewing an initial decision of the Examiner is under
the same restrictions as a court in its review of a final decision of the
Commission The latter contention misconceives the role of the Com

mission in thisproceeding vVhile entitled to weight any recommended
or initial decision which comes before us on review remains only a

recommendation In reviewing an initial decision the Commission
exercises all the pmyers we would have in making the initial decision
itself Unapprovecl Section 15 Aqreernents South African T1 ade
7 F1U C 159 1962 Y T e agree with Hearing Counsel andon the basis
of the record before us we are compelled to overrule the Examiner

After reviewing certain decisions of the Interstate Commerce Com
mission the Examiner concluded 1 that licensing statutes should be

nberally construed and 2 that past violations of law do not consti
stute an absolute bar to approval under a licensing statute We do
not disagree with the conclusions nor with the Examiner s interpre
tation of the cases relied upon

1 But it is stated with equal clarity
in those cases that violations of law can and should be taken into con

sideration in determining the fitness of an applicant The fitness of
the applicants is the issue here The Examiner puts the points to be

weighed against licensing applicants as 1 violation of law 2 lax

nnaJ1Cial practices and 3 false representations
It is beyond dispute that applicants have operated without a license

in violation of section 44 since January 17 1962 the deadline for

filing applications to preserve grandfather rights The Examiner
further concluded that Graves had heard that forwarders required
licenses sometime prior to January 17 1962 but that the information

probably went in one ear and out the other From this and from
the fact that the simple act of filing the application would have ren

del ed the operation lawful the Examiner concludes that the failure
to file Was sheer negligence rather than a calculated act

The record demonstrates that a then employee of Dixie on at least
several occasions both before and after the critical date spoke to
Graves concerning the requirement of a license and on one occasion
tried to give Graves the necessary application forms hut was told by
Graves that he Graves already had them The only evidence to
the contrary is Graves s self serving testimony to the effect that he
did not recall any such conversations nor did he believe they had
taken place The only conclusion to be drawn is that Graves was

told of the licensing requirement The Examiner also came to this
conclusion but apparently excused this violation of law on the ground
that the operations were neither the crafty and concealed operations
of a sneak or the planned and deliberate defiance of one who

1 Tbese cases are Li shultz Fast Freight Ea tensionWi8consin 285 ICC 659 1955
American Red Ball etc 82 MCC 391 1961 Ohicago Eapre88 Inc 75 ICC 531 1958
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refuses to comply with licensing requirements It is difficult to

understand just how Graves could have concealed his operations if

he had thought this necessary and that his operations were deliberate

js beyond doubt Moreover it must be kept in mind that Graves was

faced with the dilemma of operating without a license or closing
down his business solely by reason of his own sheer negligence
The record in this proceeding clearly shows that the attitude of negli
gent indifference characterized virtually every facet of Graves s for

warding operations
The Examiner dismIsses misrepresentations contaIned in the so

called up dated balance sheet on the ground that it harmed nobody
and that there was no evidence that Graves intended anything nlore

than to get through with what he probably considered an unreasonable

interruption of his business as promptly and inexpensively as pos
sible Ve disagree and this supposition does not seem to comport
with the conclusion of the Examiner that Graves promptly under

took to comply with the law when he really appreciated what the law

said and that it meant what it said It cannot be denied that Graves

knew he needed a license or that he was at the time undergoing an

investigation to determine his qualifications for that license Yet

when asked to submit a current balance sheet by the very agency

charged with licensing him he simply directs a secretary to change
the date on one previously submitted and further he caused to be

placed thereon the name of a firm of certified public accountants He

then personally signed and submitted the balance sheets Such con

duct is inexcusable on any grounds let alone those of time and expense

rhe record clearly establishes that the false balance sheets were sub
mitted in a deliberate attempt to mislead the Commission and must

be considered as another indication of the contempt or at the very
least the complete indifference of Graves to the duties and responsi
bilitiesof amember ofaregulated industry 2

The Examiner found and concluded that Dixie misrepresented that

it was a licensed forwarder in order to collect brokerage frOlll carriers

But again the Examiner dismisses this representation on the ground
that it is unlikely that it deceived anybody it injured nobody and

lllaking it was the only practical way in which Dixie could collect

llloney it fairly earned If we understand the reasoning correctly
we cannot agree with it

If the record demonstrates anything it shows that the misrepre
sentation was meant to deceive and did so It certainly injured those

carriers which paid brokerage when not required to do so But more

importantly practicability affords no excuse for violation of the law

2Additionally Graves did not comply with a further request made after submission ot

thefalse balance sheet for a correct and current one for the fiscal year ending oct 31 1962
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The Examiner refers to testimony of Graves that when he began to
use the stamp he thought that Commission meant Board The
Examiner points out that when Graves was apprised of the difference

by an investigator of the Commission he Graves had the certificate
form alnended to include Dixie s Board registration nUlllber as F 1B
1424 and felt that by doing so he had corrected anything wrong
This is not precisely correct The certification itself wasnot amended
Rather separate and apart from the certification an additional stamp
was placed in the lower left hand corner of the invoice This stamp
included F lB 1424 and a statement that brokerage was paid on

the strict understanding that no part of the brokerage would revert to
the shipper orconsignee in compliance with section 16 of the Shipping
Act 1916 The certification remained precisely the same and repre
sented Dixie as licensed by the Commission This action hardly com

ports with a desire to obey the law The only reasonable action to
correct the misrepresentat ion was the removal of the certification and
this Graves did not do This failure represents at best a shocking
indifference to the requirements of the law and a total lack of any
des re on the part of Graves to expend any effort in informing himself
ofhis duties and responsibilities underthe law

After a careful analysis of the Initial Decision it would appear that
the Examiner concluded that Graves s misrepresentations and opera
tions in violation of the law did not render him unfit because they were

not fraudulent or crafty and concealed or sinister or that there
was little likelihood that they deceived or actually caused harm to

anyone
re disagree with this conclusion and to the extent that we

have already commented on it nothing more need be said It is im

portant however to keep in mind that there exists between the shipper
and forwarderafiduciary relationship which will be discussed in some

detail after a consideration of the applicant s financial responsibility
We cannot agree with the Examiner that Graves s assurances of

future financial responsibility on the witness stand warrant belief
The Examiner gives them credence because of Graves s demeanor the
sale of some stock for approximately 57 000 and an estimate by
Graves that Dixie s net balance would be 150 000 made again on the
stand at the hearing One difficulty with these assurances is the failure
to submit the last requested balance sheet The Examiner points to the
fact that no additional request was made subsequent to October 1962
This of course has no bearing on the fact that the best possible way to

estaplish the finaneial worth of the applicants is the submission of a

current balance sheet To accept Graves s assurances is to continue
the clear pattern that characterized all his activities that of failing to

meet even the minimum requirements of sound operational integrity
8 F lfC
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One client of Graves whom the Examiner chaTacterized as vague
and elderly though the testimony itself is not at all vague testified

that he had suffered harm and had transferred his account because of

the failure ofGraves to pay the carrier on time

After careful consideration of all the testimony and exhioits in this

proceeding we find that the record clearly establishes 1 that the

applicants knew sometime before January 17 1962 that a license vu s

required but in spite of that knowledge failed to file a timely appiiCa

tion and operated in violation of section 44 2 that Graves know

ingly filed a falsely dated balance sheet with the name of a firm of
certified public accountants improperly placed thereon in an effort to

mislead the Commission 3 that Dixie falsely certified with intent to

deceive that it was licensed by the Commission as an independent
ocean freight forwarder in order to collect brokerage from carriers

in violation of section 44 and when specifically apprised of the falseness
of the certification failed to cause its removal from the invoices and

4 has demmistrated a lack of that kind of financial responsibility
compatible with the duties and responsibilities of an independent
ocean freight forwarder The fact that Graves always ultimately
made his bad checks good in our view again demonstrates that Graves

does that which his very presence in business requires only when he

is placed under pressure to do so

The record in this proceeding reveals that forwarders frequently
have in their possession IRrge amounts of their clients funds They
Rlso frequently hold negotiable documents for others 10reover
forwarders have access to confidential business secrets Anyone
acting in such a fiduciary capacity should ofhis own initiative seek to

attain the highest degree of business responsibility and integrity
This initiative is totally lacking in Graves and his actions as spread
across this record establish an attitude of at best complete indifference
and at worst willful negligence regarding the duties and responsibili
ties imposed upon him by the law Ilis protestations of past ignorance
of these duties and responsibilities and his assurance of future good
behavior have a decidedly hollow ring when tested against the other
evidence of record and his own past conduct The Examiner places
great stress upon the demeanor of Grayes on the witness stand and

upon the unconscious fervor with which Graves gave the Examiner
himself the assurance of future behavior in full compliance with the
law

Demeanor is of course a valid consideration in eighing testimony
but where as here belief based on demeanor contradicts the sub

stantial evidence of record the demeanor may characterize nothing
more than a consummate poise on the part of the witness Regarding

8 ljM C
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he unconscious fervor withwhich Graves assured the Examiner that
his future operations would be in complete conformity with the law
it is difficult to conceive a different answer to the Examiner s ques
tion 3 Secondly even if it may be assumed that Graves meant what

he said the record of Graves s operations demonstrates above all else
that Graves s assurance regarding even the most serious of matters
wer of little weight and any unconscious fervor would in all prob
ability prove a fleeting thing when confronted with the practical
necessities ofoperating a profitable forwarding business Such fervor
would undoubtedly vanish along with the assurance if in Graves s

opinion some deviation from the law as dictated by practical necessity
The freight forwarder occupies a position of enormous competitive

and economic power as to carriers and enjoys a fiduciary relationship
with shippers He is in a position to do gra ve economic harm to both
A good example of this appears in Oompania Anonima Venezolana
De Navegacion v A J Perez Export Oompany 303 F 2d 692 CA 5
1962 cert den 371 D S 942 1962 where a carrier s agent brought
suit for unpaid freight monies which the shipper had paid to the
forwarder but which the forwarder had not paid to the carrier The
Court had the following to say at p 698

Under the due bills the Freight Forwarder promised to pay the freight or

return the bills of lading within three days Thus within four days of the
release of the bills of lading the Agent knew that the Freight Forwarder was

not honoring its promise to payor return Nothing absolutely nothing was

done by theAgent except some unidentifiable weak kneed requests made of the

Freight Forwarder to do as it had promised Not a word was breathed to the

Shipper until May 9 1955more than five months after the one recent shipment
in November 1954 and practically ten months as to all other The ex

planation for this action which the trial Judge characterized as incredible
was not hard to find The Agent did not really try very hard nor by the nature
of things could he either press too strongly for payment by the Freight For
warder or take the extraordinary step for notifying the Shipper that theFreight
Forwarder had defaulted on his trust This was because competitive forces in
the Shipping business are so severe in the solicitation and booking of outbotmd

export traffic that the Agent dependent upon its generated traffic for its

compensation did not wish to incur the ill will of the Freight Forwarder
as a source of added business from other shippers in the future And where

excessive pressure on the Freight Forwarder to pay its obligations might be

thought untactful it was completely out of the question so the AgQollt made
clear for it to embarrass this potential source of future business by expOSing his

infidelity incompetence or down right dishonesty to the principal theShipper
To collect the freight from the Freight Forwarder was important But one

I This assurance was given in the following COlloquy between the Examiner and Graves
EXAMINER If Dixie and Patrick Graves should be licensed by the Commission

will you and these companies conform to this Act and to the requirements rules and
regulations of the Commission issued thereunder 1

GRAVES You can bet that I will

8 F M C
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cannot read this record without the uncomfortable conviction that what was

more important was preserving the good will of the reight Forwarder lest

traffic suffer tomorrow

In a footnote which we have omitted from the above quotation the

Court cites the decision in Docket Nos 765 and 831 Investigation of
Practices Operations Actions and Ag1 eements of Ocean Freight
F01 warders 6 FMB 327 1961 4

In that decision the Federal Maritime Board the Commission s

predecessor found that brokerage payments to freight forwarders

by ocean common carriers had resulted in widespread malpractices
including illegal rebates to shippers resulting in discriminations as

between shippers and that such payments should be prohibited and

that various other practices in the forwarding industry wereviolative

of the Shipping Act 1916 These findings were the products ofan ex

tensive investigation by the Board The Board issued proposed regu
lations prohibiting brokerage and otherwise regulating the industry
For several years also Congressional Committees had been probing
into freight forwarding practices in the ocean foreign commerce and

there had been numerous prior agency and court cases involving for

warder practices and compensation 5

Faced with what they described as a substantial loss of revenue

because of the Board s proposed ban on brokerage payments by com

mon carriers the forwarders appealed to Congress for the enactment

of legislation which would permit such payments under appropriate
safeguards In response to this appeal P L 87 254 8ulJra was en

acted authorizing carriers to compensate forwarders if duly licensed

by the Commission and if certain other prescribed conditions were

met These provisions were incorporated into a new section 44 of the

Shipping Act 1916 In passing this legislation Congress took cog
nizance of the malpractices which had led to the Board s action and

explicitly authorized and directed the Commission to administer the

program for licensing enacted therein to prescribe rules and regula

4 In this footnote 14 at page 699 the Court noted that the decision set forth in detail

the abuses thought to result from freight brokers ha ing such a competitive den th grip
on generated traffic with a resulting practical inability to ocean carriers to do anything
which might incur the illwill of freight forwarders

5 See for example House and Senate Reports 84th Cong H Rept No 2939 7 26 56

85th Cong H Rept No 2333 7 31 58 86th Cong H Rept No 798 8 6i59 87th Cong
H Rept No 1096 H R 2488 8 31 61 87th Cong S Rept No 691 S 1368 8 9 f l

United States v American Union Transport 327 U S 437 1946 Docket No 657

Agreements and Practices Pertaining to Brokerage and Related Matters 3 U S IC 170

aff d Atlantic Gulf West Coast Conference v United States 90 P Supp 554 94 F

Supp 138 SD NY 1950 Joint CommUtee v Pacific llestliOl 11cl Confe1 euuc 4 F I B

166 172 1953 Agreements and Practices re Brokerage 3 U S lIIC 170 177 1949

Dockets 765 831 Investigation of Practices a11l Agreements of OOlllmon Oarrie1 s by
Water in Connection with Payment of Brokerage or other Fees to Occan Freight ForWanlers

aI Freight Brokers which was consolidated with Docket Xo 765 Slpra

8 F U C
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tions governing the industry s conduct As we said in Senate Report
691 87th Congress accompanying the hill that became P L 87 254

Ve recognize that malpractices have been widespread in the past but we

are confident that the regulatory authority given the Board in this bill will
prevent such practices in the future and we therefore have no hesitancy in

recommending that the bill as amended be approved

The business integrity of one who occupies the position of freight
forwarder should be above reproach and he should clearly demon
strate a complete awareness of and a willingness to accept the respon
sibilities that the preferred position imposes Graves has shown an

almost total lack of both As the House Committee on 1erchant

l1arine and Fisheries pointed out The intention of the licens

ing provision section 44J is to have every person firm or corporation
who holds himself out as a forwarder to be fully competent and quali
fied to act in the fiduciary relationship which such business necessi
tates Thus the philosophy of section 44 is such that the shipping
public should be entitled to rely upon the responsibility and integrity
as well as the technical ability of a freight forwarder The record
here however demonstrates that members of the shipping public who
do busines with Graves do so at their own risk Ve cannot con

scientiously license such an applicant and thereby suggest to the

shipping community that we have probed his conduct and found him

fully competent and qualified to act in a fiduciary capacity
Onthe record before us we find and conclude that appl icants Patrick
Graves and Dixie Forwarding Co Inc are not fit properly to

carry on the business of forwarding within the meaning of section 44
of the Shipping Act 1916 and their applications for licenses as inde

pendent ocean freight forwarders under that section are hereby denied
T7ice Ohai1 l1Utn THos E STARE1dissenting
Vhat the majority decision does is to put out of business freight

fonnlrders who as Hearing Counsel stated on the record that the Ex
aminer found are sufficiently experienced and efficient in the mechanics
of forwarding to elUble them to properly carryon the business of
ocean freight forwarding The opinion calls certain conduct of the

applicants shocking The majority opinion shocks me

Reviewing the vhole record leads to the inescapable b lclusion that
it contains no substantial evidentiary basis for the majority decision of
the Commission that contrary to the examiner s findings applicants

are not fit properly to carryon the business of forwarding It is upon
this very narrow ground that the majority elects to s weep away appli
cants livelihood earned for many years in a business which as the
record establishes the examiner finds and the majority does not deny
flpplicants are willing and able properly to carryon

8 I l1 C
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Notwithstanding the lip service of the majority to the liberal con

struction of the statutory language which has been given over a period
of years by the Interstate Commerce Commission the majority con

verts the statute into an economic death sentence to be imposed without

giving the victim a chance to save his livelihood The majority says
that it does not disagree with the examiner s conclusions that licensing
statutes should be liberally construed and that past violations of law
do not constitute an absolute bar to approval under a licensirig statute

Thereafter it construes the licensing statute here involved as requiring
an applicant to be one whose business integrity is above reproach
and that he clearly demonstrates a complete awareness of and a

willingness to accept the responsibilities of the freight forwarding
business This is not a liberal but an extraordinarily strict construc

tion of the statute and it constitutes the unsound basis upon which the

majority opinion rests It is fortunate for many wholly competent
freight forwarders we have licensed that they werecalled upon to meet

no such stern test The majority decision turns prinTarily therefore

upon a point of statutory construction rather than administrative

expertise
The majority theory is that we shall license only those sterling

characters we know to be trustworthy and know this so veIl that we

are willing to give the public our assurance of it Frankly Isee no

evidence to indicate that this would be practical and much common

sense as well as sound statutory guides point to another and well

charted course vVhen Congress selected the language fit willing
and able it did not do so in the dark It knew how the Interstate
Commerce Commission had administered licensing under substantially
the same formula Had Congress intended the Commission to take
the diametrically opposite course taken here Congress surely would

have said so

There is if course a basic and important reason why Congress would
not wish to set up as a requisite for an initial license the super standard

of requiring that an applicant demonstrate that its business integrity
is above reproach and requiring that the applicant demonstrate that
it is seeking to obtain the highest degree of business responsibility
So to do comes perilously close to ex post facto criminal legislation

The Commission would do well to recognize and apply as sound

what the Interstate Commerce Commission said in Ca1loade1 Co p
FJ eight F01 waJ der Application 260 IC C 123 127 1944

l he statute prescribes specific penalties for violations thereof and we deem

it unnecessary to deny this application because of the unauthorized operation in

the past

That the majority opinion sets up as a test is something which might
well be imposed as a guide to future conduct Allliccnsecl forwarders
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would then be on notice that only by living up to that standard can

they retain their licenses It is plainly otherwise ho vever with re

spect to securing an initial license by an established operator vVhere

a man has put years of effort and many dollars into building up a

business which did not have tobe licensed only to see it swept away

by the decision of the Commission based on applicants blameworthy
conduct while not licensed amounts to a penalty which Congress with

informed judgment obviously considered too cruel to impose
The majority of course believes that Graves is a very bad man and

is not backward about saying so In my opinion this is inconsistent

with the fact that his businesses are going concerns and that only one

dissatisfied customer turns up in the record of the public hearing and
he under subpoena

The majority makes much of the fiduciary relationship of for
warders with shippers and says in effect that Graves cannot meet the

requirements for such a relationship How in the world then has he
succeeded in occupying it so long

The heart of the majority decision is in the express over ruling of

the examiner s conclusion that Graves was sincere in his testimony
that if licensed by the Commission he will conform to the Act and to

the requirements rules and regulations of the Commission issued there

undEfl and the majority s feeling that Graves will not live up to that

assurance Conceding that the examiner s conclusion was based upon
the demeanor of the witness the majority takes the position that this

is a case wherein the belief based on demeanor contradicts the sub

stantial evidence of record It is not such a case The fact that

Graves s conduct in the past when he had no license to lose was not

good is certainly not substantial evidence that if Graves gets alicense

he will throw it away by the same sort of conduct which the examin

er s decision the majority opinion and this dissenting decision unan

imously condemn I respectfully say to my colleagues that their

reasoning upon this point is logically unsound and their rejection of

the examiner s conclusion on the crecliblity of the witness is contrary
to applicable law Itmust be conceded that if Graves will do what he

says he will do by complying with the law and our regulations he

will be a good forwarder and should be licensed

Ido not consider applicable here the sound rule in Alcoa Steam hip
Oornpany Inc v Oommission 321 F 2d 756 758 D C Cir 1963

that although an examiner s decision is entitled to great weight the

Commission s view of the evidence is what counts Neither does it

appear the court would consider the rule applicable for the court vas

careful to point out that the credibility of witnesses was not in

volved Here it is directly and importantly involved as the toitness

is testifying about his own intentions and if he intends to protect
Q 11 1
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11imself in the future he is telling the truth I consider it legally
arbitrary and capricious action to decide a case by the finding of three

men that a witness they didn t hear testify wasnt telling the truth
Mr Justice Frankfurter s quotation in the well known UniverscU

Oamera case seems in point It reads

In general the relationshlp upon appeal between the hearing commissioner
and the agency to a considerable extent ou ht to be that of trial court to

appellate court Conclusions interpretations law and policy should of course

be open to full review On the other hand on matters which the hearing com

missioner having heard the evidence and seen the witnesses is best qualified
to decide the agency should be reluctant to disturb his findings unless error is

clearly shown

No really serious consideration appears to have been given by the

Inajority to either the examiner s suggestion that the business of

these applicants be closely supervised by our staff by doing which we

would follow sound IC C precedent or applicants petition for re

opening in which they tender complete cooperation in procedures the

Commission may prescribe to protect the public interest It is ques
tionable if applicants have not been here denied due process of law

without such consideration and a showing to my mind impossible
n this record that the only way to protect the public is to put appli

cants out of business

Finally Ibelieve that the examiner s initial opinion was and this

dissenting opinion is a dispassionate consideration of the facts and

weighing of the public and the private interest Both conclude that

it is possible to protect the public without sacrificing the private
interest My fellow Commissioners who take the contrary view are

unquestionably sincere in castigating Graves The examiner did not

and Ido not point to Graves as a paragon of virtue Isimply do not

consider him so bad and dangerous that he cannot be given even the

chance to reform and must be summarily denied a license

The matter of past violations of law by the applicants can be

handled in this case like all other similar violations that come to the

Commissioner s attention
Oomrnissioner JAMES V DAY dissenting
The majority has gone contrary to established precedent in so re

strictively defining what constitutes a fit applicant for a forwarder

license By such action the majority has destroyed two enterprises
which possess an expertise in forwarding acquired over a number of

years prior to when the industry was under regulatory requirements
andhas thus removed a source ofvaluahle service to thepublic ofyears

standing not to mention the resultant losses to applicants employees
and Ownership

tS F M C
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In defining a fit forwarder the majority maintains that the

business integrity of one who occupies the position of freight for

warder should be above reproach and that anyone acting in such a

fiduciary capacity should of his own initiative seek to attain the

highest degree of business responsibility and integrity Italics

added

Our licensing statute simply strutes inter alia that applicants qualify
for licenses if the Commission finds that they are fit willing and

able properly to carryon the business of forwarding This lan

guage is indeed similar to the licensing statute administered by the

ICC and Congress was well aware in adopting such language for our

statute of the interpretation given to the ICC law As the Examiner

says from the beginning it has been held that such licensing statutes

should be liberally construed particularly in the early stages of regu
lition as here Citing Li schultz Fast Freight Ewtension Wis

consin 285 IC C 659 665 1955 He further states that neither

unauthorized operations nor violation of Commission regulations nor

lax financial practices will necessarily constitute a bar to licensing
Citing Arnerican Red Ball etc 82 M C C 391 398 1961 wherein

application approved He also ref rs to another ICC case holding
that there is no inflexible formula which nlust be followed in

making the determination and each case must be decided on the facts

presented consideration being given to such factors as the nature and

extent of past violations the effect thereof upon regulation mitigat
ing circumstances and whether the carriers past conduct represents
a flagrant and persist t disregard of the provisions of the act

Ohicago Ewpress Inc 75 MC C 531 19 58 license granted under

circumstances similar to the case here Yet the majority while

stating that it does not disagree with the Examiner s conclusions that

licensing statutes should be liberally construed and thatpast violations

of law do not constitute an absolute bar nor with the Examiner s in

terpretations of the above cases nevertheless defines fitness as

above reproach and does indeed absolutely bar applicants from

being licensed

The majority and the Examiner agree that the decisive facts to be

here weighed are of three types 1 violation of law 2 lax finan

cial practices and 3 false representations
As to 1 violation of

law
in that applicants have operated without

a licensethe Examiner held that Graves s action in applying for a

license admittedly late but immediately upon recognizing the serious

import of the law and continuing to operate after applying at the

risk of a fine and opposition to his license so as to save his
business

did not constitute the planned and deliberate defiance of one who

refuses to comply ith licensing reqllirements Italics added
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N or does th majority in noting the operations were deliberate char

acterize them as a defiant refusal to comply The majority merely
would define them as resulting from ngligent indifference

As to 2 lax financial practices as evidenced by issuance of bad

checks the Examiner noted that there is no proof that any check

was known to be worthless when it was drawn that applicants ac

counts were weakened by worthless checks deposited and that appli
cants made good aU their checks immediately and that corrective

action has been taken The majority s position is obviously strained

when it says the fact that Graves ultimately made his bad che ks

good only demonstrates that Graves does that which he must oniy
when placed under pressure

The majority refers to one client of Graves as testifying he had

suffered harm and had transferred his account because of a failure of

Graves to pay the carrier on time The Examiner notes that this
witness also testified that none ofhis shipments had been delayed and
that the record does not support any inference that Dixie s customers

are handicapped in any way by anything for which Dixie is

responsible
As to 3 misrepresentation in that Graves supplied an updated

balance sheet to the Commission investigator and used an invoice

stamp indicating Dixiewasa licensed forwarder The Examiner held

that these misrepresentations were not fatal to the license application
because of certain mitigating circumstances

The Examiner found that Graves updated the balance sheet without

any appreciation of the gravity of his action and there was no evi

dence that Graves intended anything more than to get through with

what he probably considered an unreasonable interruption of his

business as promptly and ineXpensively as possible The majority
recognize that Graves s action may be considered as in il1dication of

complete indifference to the duties and responsibilit es of a

member of a regulated industry Applicants have si lGe filed pel
their petition quite current balance sheets for Dixie as of 2 28 64 and

for Patrick Graves as of 12 31 63 with the Commission
The Examiner found with respect to the invoice stamp that Graves

testimony indicates that at least at first he confused a 1aritime Board

registration number with a Commission license Further that when

the point came up he had the certificate form amended and felt that

by so doing he had corrected anything Tong
1 Further he Ex

aminer noted that the use of the certificate did not frustrate the inten

tion of Congress which was to prevent the payment of brokerage to

dummy forwarders and safeguard payment only to forwarders per

g
E

ril

llIore precisely Graves began using an additional stamp

8 F M C
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forming services which Dixie actually performed Further Graves
indicated on the witness stand that he would discontinue use of the

false certificate The majority without referring to this indication

and dismissing Graves s prior effort to correct the situtation describes
Graves s failure to remove the certification as representing a shocking
indifference to the requirements of law and a total lack of any desire

to expend any effort in informing himself of his duties and responsi
bilities under the law

The record in this proceeding shows that forwarders frequently hold

large amounts of their clients funds negotiable documents belonging
to others and have access to confidential business secrets Any person

exhibiting a proclivity to dispense such funds documents and secrets

improperly would not appear to be a fit applicant for licensing The

applicants here however are not accused essentially of such fault

Applicant s unlicensed operations and misrepresentations may be said
to indicate an attitude of indifference and reluctanGe to comply with

a new statutory requirement 2 But indifference and reluct nce is not

quite flagrant disregard or calculated defiance of a new regulatory
authority The Examiner attaches considerable weight to Graves s

chastened attitude The Examiner observed his demeanor Graves s

past actions following upon the enactment of new licensing legislation
are not of such a nature as to bar our recognition of a sincere and firm

intent to conduct operations in the future conforming to new statutory
and Commission requirements

Both the Examiner and even Graves in his petition would contem

plate a periodic Commission review or audit of his future actions to

see that he conforms to the law This is worthy of consideration

Past actions noted of course are not to be condoned and any violation
of law should be referred to the proper authorities for appropriate
action See Oarloader Oorp Freight Forwarder Application 260

ICe 123 127 1944

On balance the applicants past actions do not make them unfit nor

have they been found unwilling or unable to continue in business and

serve the public It would not be a departure from past precedent to

award them a license and such action would be in keeping with our

past actions in licensing forwarders who upon our weighing their

applications both pro and con have been found to have met the test

of the statute
An appropriate order will be entered

g
E

I With respect to Graves s issuing checks which initially were not supported by funds his
Immediate correction of the situation and his assurances and demeanor on the witness
stand can support a finding that such practices should not bar him from It license See
Examiner s decision at page 12 and Appendix thereto at page IV

8 F M C



FEDERAL MARITIME COMMISSION

No 1115

ApPLICATION FOR FREIGHT FORWARDING LICENSE

DIXIE FORWARDING CO INC

No 1116

ApPLICATION FOR FREIGHT FORWARDING LICENSE

MR L H GRAVES D B A PATlUCK GRAVES

The Commission having fully considered the above matters and

having this date made and entered of record a Report containing its
conclusions and decision thereon which Report is hereby referred to

and made a part hereof

Itis ordered That the applications for licenses ofDixie Forwarding
Co Inc and L H Graves d b a Patrick Graves are hereby denied

pursuant to section 44 b Shipping Act 1916 and Rule 510 8 of

General Order 4

By order of the Commission April 21 1964

Signed

8 F M C

THOMAS LISI

Secretary
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No 732

H KEMPNER

v

LYKES BROS STEAllSHIP CO INC ET AL

Decided Apri SO 1964

Complaint against certain respondents dismissed with prejudice as result of

settlement between complainant and said respondents of claim for reparation
on shipments of cotton from U S Gulf ports to ports in the Mediterranean

Delmar lV Holloman for complainant
Edward S Bagley for respondents except States Marine Corpora

tion of Delaware which is not aparty to settlement

THIRD DECISION ON REMAND OF Gus O BASHAM CHIEF EXAMINER l

DETERMINING REPARATION DUE COMPLAINANT

The decision of the Federal Maritime Board in Isbrandtsen 00 Inc

et al v States Marine et al 6 F M B 422 1961 dismissing the com

plaint herein was reversed by the United States Court of Appeals
D C on January 10 1963 The Court remanded the proceeding to

the Commission successor to the Board for the assessment of repara
tion if any due to complainant

2 Inturn the Commission by order of

November 21 1963 remanded the proceeding to the Examiner for that

purpose

Complainant on March 16 1964 submitted the following Stipula
tion and Agreement between it and respondents

3 executed on larch

1In the absence of exceptions thereto by the parties and upon notice by the Com
mission the initial decision of the Examiner became the decision of the Commission on

the date shown section 8 a of the Administrative Procedure Act and the Rules 13 d and
13 h of the Commission s Rules of Practice and Procedure

2The Court said The discriminatory dual rates here involved were not approved by

the regulatory agency merely because it was silent concerning them and the rates were

therefore megal
3 Respondents herein are all of the lines named in the original complaint except States

Marine Corporation of Delaware and Lykes Bros Steamship Co Inc the latter having

previOUSly settled with complainant See First Report on Remand in Docket 732 etc

mharris
Typewritten Text
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16 1964 and requested the dismissal with prejudice of the complaint
against them

This Stipulation and Agreement is entered into between H Kempner a Massa
chusetts trust on the one hand and Kerr Steamship Company Societa Italiana

diArmamento SIDARMA Compania Maritime del Nervion Societa Anonima

Navigazione Alta Halia Ltd Genoa Creole Line and the Gulf Mediterranean

Ports Conference and Waterman Steamship Corporation Alexandria Navigation
Company S A E Bloomfield Steamship Company Blue Funnel Line Java New

York Line Compagnie de Navigation Cyprien Fabre Fabre Line Compagnie
Generale Transatlantique French Line Concordia Line Ellerman Bucknall

Associated Lines Fern Ville Mediterranean Lines Fearnley Eger and A F

Klaveness Company A S Hellenic Lines Ltd Leif Hoegh Company A S

Hoegh Lines Isthmian Steamship Company Prudential Steamship Corpora
tion Larrinaga Steamship Company Ltd Larrinaga Line Richard Meyer
Company of Texas Strachan Shipping Company Strachan Line rhos Jas

Harrison Harrison Line and Israeli Judges Line Shipping Navigation Co
Ltd all of which aremore fully described inthe complaint and answer inDocket

No 732 before the Federal Maritime Commission on the other

Whereas the aforesaid H Kempner is the complainant in the proceeding in

Docket No 732 before the Federal Maritime Commission whiCh term where

appropriate shall include the Federal Maritime Board seeking to recover

reparations against Kerr Steamship Company KerrSocieta Italiana di Arma

mento SIDARMA Sidarma Compania Maritima de Nervion Nervion

and Societa Anonima Navigazione AHa Italia Ltd Genoa Creole Line

Creole among others and which proceeding further names the other parties
hereinabove set forth as respondents all as will more fully appear from the

romplaint and answer inthe said proceeding and

Whereas in addition to the reparations claimed against Kerr Steamship Com

pany Societa Italiana di Armamento SIDARMA Compania Maritima del

Nervion and Societa Anonima Navigazione Alta Halia Ltd Genoa Creole Line

for the periOd through December 81 1952 by the aforesaid H Kempner as set

forth in the complaint in the said proceeding and said H Kempner shipped at

non contract rates consignments of cotton via the vessels of Kerr Steamship
Company Societa Italiana diArmamento SIDARMA Compania Maritima del
Nervion and Societa Anonima Navigazione Alta Halia Ltd Genoa Creole
Line and or the other respondents named herein from January 1 1953 to the
date of the interim legislation enacted Iy Congress which made lawful the dual

rate contract systems of the aforesaid Conference insofar as it might be applied
subsequent to the date of the enactment of that legislation August 12 1958 and

Whereas the United States Court of Appeals for the District of Columbia
Circuit by decision dated January 10 1963 reversed thedecision of the Federal
Maritime Commission in the aforesaid proceedings and ordered the proceedings
remanded to the Commission for the assessment of reparations due to the com

plainants thereunder and

Whereas the Conference and its members including the parties named herein
above deny that they are liable to the aforesaid H Kempner for any alleged
reparations and or damages and

Whereas the parties are desirous of settling satisfying and compromising
their differences to avoid the necessity for further proceedings and the expense
inconvenience and delays which would be occasioned thereby

8 F M C
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Now therefore for and in consideration of the mutual undertakings of the

parties hereto it is hereby stipulated and agreed by and between the said parties
that

1 H Kempner hereby releases any and all claims which it may have had

against Kerr Steamship Company Societa taliana di Armamento SIDARMA

Compagnia Maritima del Nervion Societa Anonima Navigazione AHa HaHa Ltd

Genoa Creole Line and theGulf Mediterranean Ports Conference and Water

man Steamship Corporation Alexandria Navigation Company S A E Bloom

field Steamship Company Blue Funnel Line Java New York Line Compagnie de

Navigation Cyprien Fabre F3Jbre Line Compagnie Generale Transatlantique

French ine Concordia Line Ellerman Bucknall Associated Lines Fern

Ville Mediterranean Lines Fearnley Eger and A F Klaveness Company
A S Hellenic Hnes Ltd Leif Hoegh Company A S Hoegh Lines Isthmian

Steamship Company Prudential Steamship Corporation Larrinaga Steamship
Company Ltd Larrinaga Line Richard Meyer Company of Texas Strachan

Shipping Company Strachan Line Thos Jas Harrison Harrison Line and

Israeli Judges Line Shipping Navigation Co Ltd in connection with the mat

ters alleged in the complaint in Docket No 732 before the Federal Maritime

Commission including all claims for damages and or reparations arising out of

the payment by H Kempner of non contract rates under the dual rate system

involved including those covering shipments which were effected during the

period subsequent to December 31 1952

2 Upon the execution of this Agreement the parties hereto shall advise the

Federal Maritime Commission that the controversy which is the subject of the

complaint in Docket No 732 before the Federal Maritime Commission has been

settled insofar as it applies to therespondents named inParagraph NO 1 hereinr

above and that H Kempner has withdrawn its complaint as amended insofar

as it pertains to the said respondents and request an order by the Commission

clismissing the said complaint with prejudice insofar as it pertains to the said

respondents
3 Upon the dismissal of the complaint as hereinabove set forth the Kerr

Steamship Company Societa Italiana di Armamento SIDARMA Compania
Maritima del Nervion and Societa Anonima Navigazione Alta Italia Ltd Genoa

Creole Line shall pay to H Kempner including principal interest thereon

costs and any other amounts which may be due thefollowing sums

Compania Maritima del Nervion and Kerr Steamship Company

agents 5 000 00

Societa Italiana diArmamento SIDARMA 2 713 06

Societa Anonima Navigazione Alta Halia Ltd Genoa Creole Line 3 000 00

4 This Agreement is entered into by and between the parties for the purpose

of settling satisfying and compromising the differences set forth hereinabove

and for the avoidance of the expense inconvenience and delays which would be

involved in any further litigation between them Neither this Agreement nor

any payment hereunder shall be construed as an admission that H Kempner is

entitled to recover damages and or reparations against the respondents named

hereinabove inany amount whatsoever

This document was served upon the attorneys for all other respond
ents herein who have filed no objection to theproposed settlement

The complaint herein was filed timely therefore none of the ship
ments are time barred The amount of reparation claimed theJein

8 F M C
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3 339 54 from l err Nervion 1 779 06 from Sidarma and 2 436 78

from Creole all with interest was calculated on basis of the difference

between the noncontract rate paid andthe contract rate sought applied
to the weight of the shipments involved

The amounts agreed upon in settlement of the claims 5 000 from

J err Nervion 2 713 06 from Sidarma and 3 000 from Cerole is

equivalent to the reparation originally sought plus a nominal amount

of interest

Premises considered an order will be entered dismissing the com

plaint with prejudice as to respondents named in the Stipulation and

Agreement only This action should not be construed as an approval
of any particular amount of interest on the claims involved and is

without prejudice to any findings which may be made with reference to

the remaining claim for reparation against the remaining respondent
Signed Gus O BASHAM

Presiding Exarniner

APRIL 15 1964

8 F M C
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5 Applicant holds Capbtin s papers issued by the Chilean Goyeln
ment and has had extensive experience Ht sea

6 Applicant was eharged with aiding and abetting one Am iano in

operating as a freight forwHrder in violation of the Shipping Act and

appeared before a Federal Court on J anuary 9 1964 without counsel
at the direction of the Judge of the Federal COllrt applicant tendered

a cert ified copy of his 1962 individual income tax return and uHcr

examining the return the Court found dUtt applicant had a marginal
income and appointed a lawyer to defend him

7 An investigator for the Commission was charged with the re

sponsibil ity of investigtting applicants qmtlification for a forward

ing license the investigation was not completed due to failure of

applica nt to keep appointments made with the investigator
8 Applicant did not comply with the request of the investigator to

produce books and records for the reason that such docnments were

in storage in a warehouse and applicant considered thent unavailable

DrSGUSSION

Public Law 87 2 54 amended the Shipping Act 1916 the A ct by
providing in the first section thereof a definition of carrying on the
business of forwarding and by adding section 44 which requires the

licensing of forwarders In pertinent part the st tute provides
Section 44 a No person shall engage in carrying on the business of for

warding as defined in this Act unless such verson holds a license issued by the

Federal Maritime Commission to engage in such business 0 0

b A forwarder s license shall be issued to any qualified applicant therefor

if it is found by the Commission that the applicant is or willbe an independent
ocean freight forwarder as defined in this Act and is fit willing and able properly
to earry on the business of forwarding and to conform to the provisions of this

Act and the requirements rules and regulations of the CommiSSion issued
thereunder and that the proposed forwarding business is or willbe eonsistent

with the national maritime Policies declared in the ferchant iIarine Act 1936

otherwise such application shall be denied

The statute places upon the Commission the duty ofdetermining that
an applicant for a license is fit willing and able to properly carryon
a forwalding business and further that he is willing and able to con

form to the Act and the Commission s requirements rules and regula
tions The detennination of the fitness willingness ancl abi ity of the

applicant must be by applieation of the Commissi n s sound discretion
It is well recognized that discretion may not be exercised in an lllbi

trary or capricious manner and in licensing or l efusa I to license con

sideration must be given to constitutional and lawful safeguards of
individuals and their right to make a living A1che1 v SEG 133 FecI

2d 795 cert denied 319 U S 767
The record discloses that applicant did not respond to the Commis

sion s propel inquiries This fact l aises reasonable doubt that he is



132 FEDEfAL MARITIME COMMISSION

willing or able to conform to the requirements rules and regulationsof

the Commission and forecloses an affirmative fincling that he is so will

ing and able to conform Applicant offele l no evidence of his finan

cial qualifications at the hearing His request to present documentary
evidence of his financial ability pursuant to Rule 10 w of the Com

mission s Rules of Practice and Procedure W lS granted with concur

rence of Hearing Counsel Applieant failed to furnish the docu

mentary evidence within the two week period all wed by the Examiner

at the hearing or within more than a month subsequent to the expira
tion of that period Through his counsel he has elected to rely on

the evidence presented at the hearing
His failure to present documentary evidence of his financial status

and waiver of the opportunity to do so permits only the conclusions
that favorable evidence is not available to him Evidence of lack of

financial ability was presented by Hearing Counsel Vithin recent

months a Federal Court determined that applicant s financial status

was marginal and found it necessary to appoint an attorney to defend

applicant in a matter involving violation of the Shipping Act 1916 as

amended

Section 44 1 of the Ad provides that a license shall be issued if it is

found that an applicant is fit willing and able to properly carryon the

business of forwarding and to conform to the provisions of the Act

as wen as the requirements rules and regulations of the Commission

In view of the attitude and behavior of the applieant in regard to

the Commission s lavful inquiries and his questionable financial status

the findings prerequisite to issuing a license cannot be made Appli
cant has not complained nor could he complain in view of the facts

and circltmstances here presented that refusal of his license would be

an arbitrary or capricious exercise of discretion In the absence of

the findings required by the statute denial of the license is mandatory

CONCLUSIONS

Applicant does not possess that kind of financial responsibility
compatible with the duties and responsibilities of a freight forwarder

It cannot be found that he is willing and able to conform to the pro
visions of the Act or the Commission s requirmnents rules and regula
tions

The application for a freight forwarding license is denied An ap

propriate order will be entered

Signed HERBERT I GREEn
Presiding Ewmnine

iy 8 1964

8 F M C
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The shipmeiltsaggregiteeight ormesuiement vas 2880 cubic

meters or9600 kilogrms The consignor is one Hashim ARhmn

Mohammad in I3eirtit nd the consibnee is complainnntby endorse

ment in Ten York City The tigbrebate freightclarges collected on

this shipment on llarch291963 by Concordi ainounted to110160
the sid mount beinb piid by tlecamplainant herein The bsis

on tiThich the freightchigesere collected vaspiedictedupon 3825

per cubic ineter in ccordnceitli tlieConcordi Line sternlIecli

terraneanUSAtlntic4Vestbound Freight Tarif FiVIC1Vumber

1 Reisecl Pnbe No 1 The ratesought to be pplied s7650

per eight ton 1000 ltilos and the Rgrebtite freight chrbes at

therte soubht to be pplied ould be 73440 The refuncl recuest is

for the differencennely 36720
Concorclia asks forauthority to cure hiclship which has been

imposed upon compltiinnt smll Americtin importer by reasoii

of n inndverteiit oversibht ith respect to itstriffrates pplictible
to gotskins TI11S SIl1J111e11 111 Clt10StlOI1 tTS 171RC0Oll L freight co

lect bsis the freibht being for the ccount of the United States

receirerRnd upon the issunce of the bill oflding on or about April
4 1963 the shipper callecl to the attention of Concordiasgent that

Concordiastrifsvery much hibher thanthe rRte beinb chrged
by 1nlericnEYport Lines Export Concordiscompetitor On

April 26 ConcordiasBeirut bent thereupon cbled its hedoffice

in1TOray and asked perinission to mke the necessryadjustment
The vessel however had sailed on April 25 the day before the gent
broubht the mtter to theovnersttention nd the head oflice in

Nary replied to the Beirut agent that the djustment requested
could not then be made Therefter vhen the goods arrived in Ne

York in late Mythe receiverclled to the attention of Concordias

beneral ngent thtthe freiglit rte Tsfr liibher than the rate

charged for similarshipinents by porthich serves the same trade

Concordi sttes thtit has been its policy to set rates at competitive
levels tind cvhen it learned that the mericnExport freiht rate on

this item was 7650 per eight ton irhich ould have resulted in

total freight on the shipment of 73440 Concorclias trafficofficials

agreed thttlie rate should hve been tthesmelevel The rte
hoever in Concordiastariff vas as above shovn hich resulted in

Lhe amount of110160 Thereafter Concordia tifter investigting
the matter further letirned thtthis older freight rate had been

carried over inadvertently from nolder tariffand that the unduly
high rtite had not been detected becuse no shipments of the commod

ity had beenoered to Concordia and that ifthis disparity had been

knonto Concordia in time to permit the filinb of the necessrytriff

mendment Concordia wouldhve filed the ppropritetarifamend
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ment reducing the rate this hns since been done Hoever s

noted the vessel had lrendy sniled from Lebanon vhen its I3eirut

agent firstrised the question ithConcordiashead ofiice and by the

time the receiver of the goatskins in TTevYork called the eYIOI to

Concorditisattention the only step then Rvilable as for Concorcli
to seel permission from the FedernllZaritime Commission Com
mission to rectify the inaclvertent error

Itould tippear thnt thefcrs in the present case do not fnll vithin

the category ofcses in vI11C11 relief hsbeen branted by the Com
mission AItIlOLlbh it is nlleged by Coicorclitithtthere as a mis

understanding or tleast Rn indvertent mistake in llOt flllllb its

neertriffinielation to the charbes inoledintlieshipnlent of gotit
skins nevertheless it wouldappear thtthose enbed in tlle esport
nd import trderouldkiow or mlie it their busiless to deterinine

the costs of shipling services they intend to use Shipinb costs are

an integral part of the cosfs of commodities thtare to 1esold and it

vould be bsic to inquire about or to knovthese costs insmuch s

they enter into the price hich an importer ill have to pny for his

merchtindise Althoubh competitivertes on the shipment of got
skins from Beirut Lebanonto Te Yorl vere then tclifferentJeels

it must be assumed that the consignor in Beirtit s vell astie Nev

Yorl consigneelnevwhat the shippinb chrges ould be when the

cRrgo 7as booked for shipment to 1Ten York ItCR11IlOt Je SL1C1 tllflt

the shipper Rnd the consgnee vere inisled for there vas no error or

inadvertence as to the tariff rate then on fieat the time of the ship
ment3The facts in the present case do not fitiithin the scope of the

lllartini cIossi decision Special Docket No 244 FDZC 453 19G2
vhich holds that innocent shippers should not be mRCle to berthe

consequences of carriersneglect in filin atrifrtite that the parties
cting in goodfithhdgreed 7oulcl apply Actually the shipper
in thiscse knevor should have knonor could llave readily scer

tained vhat the tariff as since it wstheil on fileeell tllOtlllthe

carrier apprently asithout knovledge at that time thtitsrte

vashighertlian thRt of its competitor Etport serving the same trade

To be sure the carrier in the present instnnceillreceive a substantial
windflltthe egpense of the shipper IIoever the ctirrier is getting
exactly the mount ivhich its tariff provided fornothing more

nothing lesseven thoughthe shipper could have used a competitive
line Export and gotten much lower rate

There was no misunderstanding as to therte to beapplied The

carriers agent may have agreed that his principalsrte vashigh but

he did not accept the shipment vith any concurrent promise that a

8Concordia Line Eastern 14iediteraneanUSAtlantic Westbound Freight TnriPfFniC
No 1 ftevised page 14
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Joer rate oulcl ueapZlied 1lie shipler ns not treatedunftiirly
Heshipped vitli his eyes open as to the charges Rna the consignee as

not Ln innocent party herein rhe fact tlnt the consignee tins re

ClUYed to ptiy rate wliich subsequent to his shipment sloered

to rieet tlie rate of a coinpetinb carrier is no basis for permitting the

loer rate to becoine retroactivelyeective Under approved nd lav

ful practices carrier may lover his rates to meet competition It

is hotieer the retroactivepllication of rntes tliatisforbidden To

pernlit sucli practice would be to intike afrce ofthestatute requir
ing the filing of rates and the chrging ofthe rates as filed

It is precisely this set of facts that distinguishes thiscse from the

cases in wllich the Commission has heretofore granted relief The
carrier simply charged the rate whicli its ttiriff proided tind the

shipper or consignee paid thatrte even thoubh itplnrently dis

covered shortly after the shipment hdmoTed out of Beirut thttlie
tariff charges vere noticeably higher thanEportsits comnetitor
was charging

The appliction is denied An appropriate order tii11 be entered

Signed EDVr1RD C Joxxsor
Pesidinq Exazine

Apu2 164
srrc
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No 1061

BULKLEY DUN rON OVERSEAS S A

v

BLUE STAn SHIPPING CORPORATION

Handling charges of respondent terminal not found to constitute unjust or un

reasonable practice in violation of section 17 of the Shipping Act 1916

HaroldIIIitherz Esq and Ho11ard A Pratt Esq Tanzer Mullaney
l1itherz Pratt for Bulkley Dunton Overseas S A

Jmnes J Bierbower Esq for Blue Star Shipping Corporation
INITIAL DECISION OF JOHN J1ARSHALL PRESIDING EX AlfINER 1

During the period 1959 61 complainant Bulkley Dunton Overseas

S A a New York City based corporation organIzed under the la vs of

Panama vas engaged in the export of wood pulp supplied by the St

Marys IClaft Mills a paper manufacturing company located at St

J1arys Georgia 2 The complaint is against respondent Blue Star

Shipping Corporation as lessee and operator of the ICings Bay J1arine

Terminal ICings Bay Station St J1arys Georgia the Terminal

As amended it alleges unjust and unreasonable rules regulations and

practices i e handling charges by respondent in violation of the

second paragraph of section 17 of the Shipping Act 1916 the Act

and seeks reparation therefor

The second paragraph of section 17 provides
Every common carrier by water in foreign commerce and every other per

son subject to this Act shall establish observe and enforce just and reasonable

regulations and practices relating to or conuected with the receiving handling
storing or delivering of property Whenever the Commission finds that any

such regulation or practice is unjust or unreasonable it may determine prescribe
and order enforced ajust and reasonable regulation or Jractice

1 This decision became the decision of the Commission on June 9 1964 See Rules
13 d and 13 h Rules of Practice and Procedure 46 CFR 502 224 502 228

2 Since July 1961 wood pulp has Dot been available from this source for export as Kraft
has required the entire supply for its own paper production

mharris
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The facts are that between on or about March 21 1959 and July 19

1961 complainant shipped for export over the Terminal an aggregate
of 23 836 tons of wood pulp by 31 separate shipments see Appendix
However only the last 16 shipments which totaled 13 404 25 tons and
which occurred on and after May 17 1960 3

are here concerned Com

plainant admits that the 15 earlier shipments are time barred by the

2 year limitation prescribed by section 22 of the Act

Although these shipments as delivered in railroad freight cars

were in stacks ranging from three to seven bales high respondent
usually handled them in stacks of five bales This handling was done

either by respondent s employees or by arrangement with stevedores

for which respondent paid Each bale weighed approximately 500

pounds and even when stacked they were not bound together It is

understandable that the stacking involved considerable effort and that

the tendency of the top bale to fall off posed safety problems Two

workmen suffered broken arms and one a broken leg The pertinent
provisions of the Terminals tariff provided as follows

Item 18 Definition of the term handling
The term handling as used in this tariff means the physical handling or

movement of cargo between shipside and cars shipside and motor vehicles

shilpside and starage or Ibetween storage and cars or trucks and one handling

charge is assessed for each movement of cargo except that when the Terminal

is required to load cargo on pallets furnished by the Shipper or Consignee at

time of handling out thehandling out charge willbe fifty percent 50 higher
than the regular handling charges published inthis tariff Handling charges are

assessed against the cargo

Item A 55 Handling Oargo mryving direct between cars and ships

On all cargo moving direct between rail cars trucks trailers and or vehicles

and ships the stevedore and or stevedoring companies will handle and receive
33 percent of the applicable tariff rate

Item 269 Oharges tor wharfage mid handling in cents per ton of 2 000

pounds
Wharfage Handling

Wood Pulp in bales 1 000 pounds and over 30 69

In units under 1 000 pounds 30 95

Respondent charged and complainant paid handling charges of

95 cents PEr ton of 2 000 pounds for the said 16 shipments or a total

sum of 12 734 06 In a few but undetermined number of instances

two of theparticipating stevedoring companies 5 waived and respond
ent therefore did not pay the one third share specified by Item A 55

aThis assumes a valid filing of the complaint not more than 2 years thereafter al

though required copIes and exhibits thereto wele Dot received until June 4 and 11 1002

respectvely
4 The complete tariff of record herein Ex 1 contains an amendment of uncertain date

excluding tMs clause However both parties contend tbat the exclusion did not occur unt11

near the end or even after the period in question The original tariff was filed with the

Federal Maritime Board October 17 1958 but the amendment was not

Stracban Sbipping Company and Southern Shipping Company

8 F M C
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The president of the Terminal in referring to one of the stevedoring
companies testified that They said we couldn t make it up here at

the Terminal no matter what we were charging and they said they had
theirs from stevedoring costs and we could have it just keep it

It is complainant s position that respondent engaged in unjust and

unreasonable practices in violation of section 17 a by issuing a

tariff that was ambiguous to complainant s detriment and b by col

lecting a handling charge on the basis that it was to be divided with

the stevedores not so dividing it keeping the matter secret and not

refunding the unpaid amount 6

In developing the issue of ambiguity complainant argues Brief p
4 that tariff Item 269 contains two conflicting descriptions the first

referring to woodpulp in bales of 1 000 pounds and over and the other

to wnits under 1 000 pounds that this necessitates specific recognition
of the handling cha1 ge provision set forth in Item 18 as applying to

each movement that each movement consisted of five bales weighing
approximately 2 500 pounds in total and was therefore subject to the

over 1 000 pound handling charge of 69 cents rather than the 95 cent

rate that wood pulp is typically moved in balesof 400 to 600 pounds
not heavier t nd that in any event where rates conflict due to arn

biguity the lowest is applicable Abruptly stated the contention is

that the units moved were the stacks rather than the individual bales
The difference of 26 cents between the two rates which totals 3 485 11

is claimed as a rate overcharge Further hearing is proposed to

determine the amount of the handling charge due but not paid to

stevedores and therefore said to constitute additiohal overcharges re

fundable to complainant
On brief complainant although contending that respondent s tariff

was ambiguous and confusing states that it was not supplied with a

copy of the tariff until July 28 1961 more than a week after the
last shipment was invoiced that prior to commencement of the ship
ments the handling rate and charge had been eXpla ined orally only
and that it did not question or protest the 95 cent rate until the last

shipment There was no written correspondence between the parties
until August 30 1961 more than a month after the last shipment

Respondent takes the position that its tariff wasnot ambiguous that
the imposition of the 95 cent handling charge was just and reasonable

because the shipments involved individual bales weighing less than

1 000 pounds each and that the stevedores waived payment of their

one third share of the handling charges because of the amount of

j

it

l

6 By its complaint nnd at the outset of the hearing complainant also contended that

the assessment of a handling charge was unjust and unreasonable because the wharfage
and handling assessments are duplicative However judging from its brief in

cluding proposed findings and conclusions it appears that this contention has been

abandoned In any case the record shows that the two assessments were not duplicative

1i M1
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handling actually performed by respondent In short respondent
argues that the 95 cent handling charge was proper that it was prop

erly assessed that all shippers were treated alike and that the record

herein requires that the complaint be dismissed

DISCUSSION

Vith regard to the ambiguity of respondent s tariff the ingenuity of

complainant s argument exceeds its merit Bales and units are indeed

different words One could add such words as bundles bags boxes

packages rolls or any other term indicating a separate self contained

composite accumulation of wood pulp and the meaning would he ade

quately clear Unless a number were bound or otherwise joined to

gether in such manner as to facilitate movement as a single unit the

individual weight of each would govern under this tariff Called by
whatever name the number of such units that might be stacked on a

fork lift truck or other conveyance is irrelevant and may not be seized

upon to sustain a claim of tariff ambiguity or confusion In truth

the evidence and argument advanced in this case by complainant leaves

some doubt as to whether there really was ambiguity or lack ofunder

standing Complainant vas not new to the wood pulp exporting busi

ness and this particular handling charge item vas not novel In fact

it was virtually copied from the then effective Terminal Tariffof the

nearby Municipal Docks and Terminals of the City of Jacksonville
Florida Ex 5 which provided as follows

Woodpulp inbales Wharfage Bandlin g

In unitsunder 1 000 pounds 30 95

In units 1 000 pounds or over 30 69

There is no question but that such tf riffs Inust be construed strictly
and that wherever they are ambiguous the doubt should be resolved

against the Terminal Nevertheless fair and reasonable construction

must be gIven The terms must be construed in the sense in which they
are generally understood and accepted and shippers cannot be per
mitted to avail themselves of strained or unnatural construction

Thomas G Orowe et al v Southern S S et aI 1 U S S B 145 147

It seems clear that complainant was here seeking to exploit an ap

parent opportunity to eliminate the handling charge or at least get it

reduced Had respondent agreed to either it would have been in viola

tion of its tariff

Complainant s contention that it paid the handling charge on the

premise that a one third portion would be paid to the stevedores Brief

p 7 is also questionable The last shipment was invoiced July 19

1961 The complaint filed in 1ay 1962 makes no reference to pay
ments to stevedores In fact the record indicates that complainant
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first became aware that this provision had been in the tariff when it

was disclosed during the course of the hearing on n1arch 5 1963 that
the copy of the tariff supplied complainant on July 28 1961 contained
a subsequent amendment which onutted this reference entirely Of

even nlore direct significance is the fact that under the circumstances

complainant was not a party in interest with regard to that provision
of the tariff The provision need not have been in the tariff at all and

as contained wasstrictly a matter bebveen the stevedores and respond
ent They were at liberty to waive payments in whole or in part and
without reference to shippers

ULTIl IATE CONCLUSIONS

The record in this case does not disclose nor win it support a finding
that regulations and practices established and observed by respondent
in the assessment of handling charges for wad pulp were ambiguous
unjust unreasonable or otherwise violative of section 17 of the Act

An order dismissing the complaint should be entered

Signed JOHN 1ARSHALL

PTesiding Exa JTbinel

MARCH 19 1964
ApPENDIX

BULKLEY DUNTON OVERSEAS S A 295 MADISON AVENUE NEW YORK

Shipments of Wood Pulp Over Kings Bay Ma1 ine Terminal

Invoice No Date Vessel Short tons

37 nn n 00 00 00 o
h 3 21 59 Southland 00 00 00 0000 00

h 1 362 00
43 A 4 24 59 lvl imi Horn 00 h 00 00

h 386 25
47 A h h 00 00 h 00 5 23 59 Elizabeth Lykes o 00 00 611 00

4 A h h 00 h 00 0 5 25 59 Casa Blanca 00 nn 0000 00 00 0
u 505 00

59A h h u h 00 U 8 25 59 Fcrnwave 303 00
63A 00 hh 00 00 9 23 59 1 ana u

00 00 hn 00 00 h 1 208 00
6 Bn h 0 h h h h 0000 o 1013 59 Fcrngrovcu 00 un 00 00 00 o 606 75
7 2 u n 00 00 0 h h 00 00 12 4 59 Stanwear hu nuuu uh n u h 527 50

752 00 h 00 000000 00 h 127 59 Frl11k Lykcs 303 00
75

3
127 59 Frank Lykesnh n 303 75

751 127 59 Frank Lykes n 425 25
91 1 00 00 000000 00 00 h 00 2 15 60 Barbara h nnu nn u 00 362 00
92A 2 24 60 Corncville h h n u I 221 00
97 1 00 3 22 60 Crestville hn n h o 00 1 214 25
97 1 3 4 60 Consul ArlL 00 00 00 00 nu I 093 00
81 1 00 00 hn 00 hn 5 17 60 Sonderburg h h Uh 00 1 174 50
81 1 00 00 00 00 o u nu 5 27 60 Fernplant h 1 030 75
84 1 00 n u nn

00 6 14 60 Barbara h h 1 031 75
95 1 7 11 60 Librevillc 00 un 00 00 0000 597 00
85

1
00

0000 n
h h 00 7 11 60 Fernbank 0000 00 00 00 n 733 00

97
2

00 00 0000 h h 00 00 no 7 26 60 Fernstatc 00 00 h n 1 057 50
103 1 00 0000 00 0 00 8 25 60 Syllum 000000 00 00 U 00 o 789 50
101 00 00 h 00 9 20 60 Liebervillc 00 00 h 00 848 25

104 1 00 h 00 00 00 930 60 Hasselburg h
h 00 00 999 50

119
1

00 h 00 00 h 12 7 60 Sue Lykes n unun u o
h n 1 202 75

146 F 1 h no h 00 00 3 20 61
Barbara

h
00 0

00 00 670 25
127 F 1 h 00 2 3 61 Teklatorll1 nh U 0 h hn 00 424 00
146F 1 00 00 h 00 h 00 h 3 20 61

Barbara
0000 00 00 0 h 00 670 25

166
1

00 00 00 6 23 61 Edmund Hugo Stinnesu 00 00 00 692 50
161 1 no h UUu

u 5 17 61 Boveen 00 00 609 00
169 1u nn 00 00 00000000 00 7 19 61 Almeria Lykes 00 n

n 873 75

Totalshort
tons

00 00 00 00 23 836 00
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FEDEllAL MARITIME COMMISSION

SPECIAL DOCKET No 371

SWEDISH AMERICAN LINE ApPLICATION To REFUND IN PART FREIGHT

CHARGES COLLECTED ON SHIPMENT VIA Ms VASAHOLM FROM NE V

ORLEANS LOUISIANA TO OSLO NORWAY

Decided June 11 196J
Application of Swedish American Line to refund certain overcharges pursuant

to Rule 6 b granted

EdwardS Bagley for Swedish American Line

REPORT

By THE COMMISSION Thos E Stakem Vice Ol airmanj Ashton C
Barrett James V Day Oommissioners

Swedish American Line the carrier filed an application pursuant
to Rule 6 b of the Commission s Rules of Practice and Procedure

for permission to make a refund of 593 94 on a shipment of binder

twine which moved via carrier s vessel Vasaholm on February 19
1964 from New Orleans La to Oslo Norway

Carrier is a member of the Gulf Scandinavian and Bal tic Sea Ports

Conference the Conference and charges conference rates In Tariff

No 8 page 115 effective November 23 1962 the Conference named a

rate on binder twine New Orleans to Oslo of 195 per 100 pounds
But in filing Tariff No 9 which took effect on January 15 1964 the
Conference failed to include a rate on binder twine

Bemis Bros Bag Company Bemis has been shipping twine via

Conference vessels for years On February 19 1964 Bemis shipped
76 cartons ofbinder twine on theVasaholm from New Orleans to Oslo
Since the Conference had no rate for twine on file at that time carrier

necessarily charged and Bemis prepaid freight computed at the N O S
rate of 80 per 2 240 lbs40 cu ft

Almost immediately thereafter the Conference noticed its oversight
and failure to carry forward in Tariff No 9 the rate on binder twine

Therefore it filed effective Fehrllflrv 2ft 1914 n rnJp on twine of 4t7f

mharris
Typewritten Text
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of 195 per 100 pounds No other shipment ofbinder twine moved

during this period so that there is no possibility of discriminatory
treatment should Bemis be refunded the difference between the N O S
rate and the rate on binder twine

In an initial decision served March 20 1964 the examinerconcluded
that there was no indication that the parties had agreed in good faith

that the lower rate which had been in effect prior to the shipment in

question in Tariff No 8 and which subsequent to the shipment was in

troduced in Tariff No 9 would apply to the contract of affreightment
He therefore denied theapplication

The carrier has since filed exceptions clarifying this point and in

dicating that it was the intent and understanding of the parties that

the rate of 43 75 per 2 240 pounds would apply to this shipment as

had been the case in the past On the basis of this further clarification

we will grant the application for the partial refund In the past we

have granted such applications where a shipper through previous ship
ments has come to rely on a given rate only to discover that subse

quently therate was inadvertently omitted from a new tariff and there

fore theoretically inoperative Lykes Bros Steamship 00 Refund of
Freight Oharges 7 F MC 602 June 4 1963 As in that case the

relief granted here will relieve an innocent shipper of the carrier s

failure to file a proper rate

An appropriate order will beentered

John Harllee Ohairman and John S Patterson Oommissioner dis

senting
The Commission has ordered that the application of Swedish Amer

ican Line to refund to a shipper a portion of the freight charges eol
lected should be granted The Commission has reversed an

Examiner s decision denying the Swedish American Line s application
for an order authorizing it to refund the amount of 5 3 94 to Bemis
Bros Bag Company because the shipper was required to pay freight
on the basis of the rates and charges specified in the carrier s tariffs on

file with the Commission and published and in effect at the time in
stead of on the basis of a rate established by the carrier which by
mistake was omitted from the tariff not published and not on file at

thetime of the shipment
Facts show that Swedish American Line transported 76 cartons of

binder twine from New Orleans to Oslo NOryay at a time when the

legally filed and effective tariffs of the Gulf Scandinavian and Baltic

Sea Ports Conference Tariff No 9 observed by Swedish American
Line did not include a rate for such a classification of commodities

Accordingly Swedish American Line charged the rate for commodi
ties not classified commonly known as not otherwise specified or the

N O S rate There is no question and no party contends that any
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other applicable rate than the N O S rate was specified in the tariffs

governing the Swedish American Line service and that such tariff was

on file with the Commission and duly published and in effect at the

time
Section 18 b 3 of the Shipping Act 1916 enacted by Congress in

Public Law 87 346 approved October 3 1961 provides as follows

No common carrier by water in foreign commerce or cOuference of such

carriers shall charge or demand or collect 01 receive a greater or less or different

compensation for the transportation of property or for any service in connection

therewith than the rates and charges which are specified in its tariffs on file

with the Commission and duly published and in effect at the time nor shall

allY such carrier reIJate refund 01 remit in any manner 01 by any device any

portion of the rates 01 charges so specifiell nor extend or deny to any person

any privilege 01 fadlity except in accordance with such tariffs

Vhatever rights Rule 6 b of the Commission s Rules of Practice

and Procedureeffective July 31 1953 may give the rule 11lay not

sanction disregard of the clear terms of the above congressional enact

ment 1oreover Rule 6 b authorizes reparation for injury caused

by aviolation of the Act to the extent indicated in section 22 No state

nlent admitting any violation of the Act was included in the applica

tion here under consideration and no violation exists

The Commission s reversal was made on the basis of exceptions in

dicating an intent that the subsequently filed rates should apply but

section 18 b 3 makes no exception for intentions or for mistakes

The Examiner s decision reached the correct result

FEDERAL MARITIME COl1MISSION

SPECIAL DOCKET No 371

BEMIS BROS BAG COMPANY v SWEDISH A1IERICAN LINE APPLICATION

To REFUND IN PART FREIGHT CHARGES COLLECTED ON SHIP
MENT FROM NEW ORLEANS LA TO OSLO NORWAY GRANTED

The Commission has this day made and entered a report stating its

findings and conclusion herein which report is made a part hereof by
reference Accordingly
It is 01 dered That the application of Swedish American Line to

refund to Bemis Bros Bag Company the sum of 593 94 is hereby
granted

By the Commission June 11 1964

Signed THOMAS LISI

S ecreta1Y
8 F M C



FEDERAL MARITIME COMMISSION

No 947

INTERNATIONAL TRADING CORPORATION OF VIRGINIA INC AND

INTERNATIONAL TRADING CORPORATION OF NEW ENGLAND INC

1J

FALL RIVER LINE PIER INC

DeCilled June 11 1964

Upon further proceedings to determine the amount of reparations due complain
ants as a result of respondent s violation of sections 16 and 17 Shipping
Act 1916 reparation equalling the unla vful excess charged to complain
ants over the lawful rates charged to similarly situated shipper is awarded

to complainants

W B Ewers for complainants
FrankL Orfanello andJohn F Dargin Jr for respondent

REPORT

By THE COMMISSION John Harllee Ohairmanj Thos E Stakem
Vice Ohairmanj James V Day and John S Patterson 001nmis

sioners

FACTS

International Trading Corporation of Virginia ITC Virginia the

original complainant in this proceeding is a Virginia corporation
with its principal place of business in Norfolk Virginia Complain
ant is engaged in the importation of cement in bags from northenl

Europe and Sweden for its own account and subsequent resale in the
New England market area served by a municipal marine terminal
located at Fall River Massachusetts and operated by respondent Fall
River Line Pier Inc Foreston Coal Company Foreston not a

party to this proceeding also conducts a cement importing business

Complainants and Foreston are the only regular users of respondent s

terminal with respect to ocean borne cargoes In its complaint filed
June 8 1961 and subsequently amended on June 30 1961 complainant
alleged that respondent had violated section 16 First and 17 of the

Q1i1IrC1 1 At
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Shipping Act 1916 1 1 giving undue and unreasonable preference
and advantage to Foreston in the allocation ofberthing space and pier
storage space at respondent s terminal during 1959 1960 and 1961
2 by charging complainant storage rates greater than those charged

Foreston for the same type of cargo and 3 by subjecting complain
ant to undue and unreasonable payment of terminal charges Com

plainant lTC Virginia further alleged that it had been damaged in
the amount of 14 265 50 by the respondent sunlawlul acts and sought
reparation in that amount Complainant also sought an order direct

ing respondent to cease and desist its alleged unlawful activities
In its prior Report in this proceeding 7 FMC 219 1962 the Com

mission found that the billing practice of respondent with regard to

the matter of storage charges and free time allowances was unjustly
discriminatory against complainant in comparison with Foreston but
that complainant had not established any undue or unjust discrimina
tion by respondent in the matters of storage space allocation and berth

ing arrangements However from the recordthe Commission was un

able to determine the extent of the injury and whether ITC Virginia
or its wholly owned subsidiary International Trading Corporation of
New England Inc ITC New England was the injured party It

had developed during the course of the hearing that the charges as

billed were paid by ITC Virginia or by ITC New England but ITC
New England had not been made a complainant in the proceeding and

no evidence had been offered to show how much was paid by either

The Commission therefore remanded the case to the Examiner to au

thorize an amendment to the complaint to include ITC New Eng
land and thereafter to determine the amount of reparation due under

the complaint as amended

Inthe hearing on remand held November 8 1962 the Examiner per
mitted the amendment of thecomplaint to join ITC New England as a

party complainant and received evidence bearing on the amount of

reparation due under the complaint as amended The Examiner con

cluded in the Initial Decision on Remand dated May 10 1963 that
both complainants paid and bore the charges on the storage of cement

that they weredamaged thereby to theextent of thedifferences between
the storage charges and free time allowances unlawfully assessed

1The pertinent proviSions of these sections are

Sec 16 That it shall be unlawful for any common carrier by water or other
person subject to this Act either alone or in conjunction with any other person directly
orindirectly First To make orgive any undue or unreasonable preference or advantage
to any particular person locality or description of traffic in any respect whatsoever or to

subject any particular person locality or description of traffic to any undue or unreason

able prejudice ordisadvantage in any respect whatsoever
Sec 17 every person subject to this Act shall establish observe and

enforce just and reasonable regulations and practices relating to or concerned with the
receiving handling storing or delivery of property

8 FM O
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against themin comparison with those assessed Foreston and thatthey
wereentitledto reparation in the total sum of 11 778 99 2

During the hearing on remand respondents offered a written motion
to dismiss The Examiner declined to consider the motion relying
on Rule 5 0 of the Commission s Rules of Practice and Procedure

46 CFR fi 502 74 which requires that all motions to dismiss must be

addressed to the Commission Respondent subsequently presented the

motion to the Commission during the oral argument on exceptions to

the Examiner s decision on remand Itwas thereafter denied by the

Commission in an order served October 10 1963 copy of which

appears as an appendix tothis Report

DISCUSSION AND CONCLUSIONS

Respondent in excepting to the Initial Decision on Remand alleges
that the Examiner erred

1 In refusing to entertain respondent s motion to dismiss

2 In permitting ITC of New England to be joined as a party
complainant without opportunity for respondent to reply to

new issues said to be raised by ITC New England being so

joined
3 In receiving in evidence a stock certificate allegedly represent

ing ten shares of stock in ITC New England owned by ITC

Virginia without requiring further proof of genuineness and

4 In basing his findings wjth respect to damages on an unsup

ported assumption that complainants and Foreston Coal Com

pany conducted a competitive cement importing business and

in awarding reparations without an adequate basis on the

record

Weneed not treat respondent s first exception here as it has already
been treated in our denial of respondent s motion to dismiss see

Appendix
Respondent s second exception asserts that the amended complaint

wasreally a new complaint introducing new issues and that respond
ent was not given an opportunity to reply to these issues The vio

lations alJeged against respondent in the amended complaint were

identical to those set forth in the original complaint and were prov
able by the same evidence Thether ITC New England was made a

2The Examiner found that there was insufficient evidence to justify part of complainant s

claim in the amount of 1 606 35 that 877 51 was paid by ITC New England more than

2 years prior to ITC New England s joinder as a party complainant and that 2 65 was

paid by check drawn on the account of International Trading Corporation of Florida

which is Dot aparty to this proceeding The Examiner accordingly reduced complainants

reparation by 2 486 51 leaving aremainder of 11 778 99

8 F Y O
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party to the proceeding by an amended complaint or a new complaint
makes no difference Neither procedure raised new issues or which

respondent wasnot apprised By prior Report and Order or the Com
mission respondent was given ample notice that the proceeding was

remanded to the Examiner so that the complaint could be amended to

include ITC New England 7 FMC 219 1962

In its third exception respondent asserts that adequate proof or the

owner hip or ITC New England by ITC Virginia was not offered

This contention is without merit Vhile the original complaint was

brought by ITC Virginia ror damages sustained by itself and by its

agent ITC New England ITC New England has now been joined as a

party complainant seeking reparation rrom respondent in its own

right and its ownership is thererore immaterial Even ir that were

not so ITC Virginia offered evidence at the original hearing to show

its ownership or ITC New England and this evidence is sufficient to

establish that all the outstanding stock or ITC New Englandis owned

by ITC Virginia
Respondents rourth exception questions the sufficiency or the record

to find that ITC and Foreston were in competition with each other

that the commodities ror vhich storage charges were assessed or the

services rendered to ITC and Foreston were the same or similar and

that ITC has suffered any actual damage by respondent The record

leaves no doubt that the commodity upon which storage charges were

assessed is bagged cement and that the services in question are those

normaJly connected with the day to day operation or a terminal e g

unloading and storage The commodities and services involved are

identical

Respondents also contend that the Examiner erred in failing to

find that complainants had railed to prove their damages and thus

were not entitled to reparation Ve think the Examiner properly
disposed of this contention in his initial decision

Respondents rely upon Eden lIfining 00 v Bluefield Fruit SS

00 et al 1 D S S B 41 1922 In that case two Philadelphia ship
pers were engaged in the business or mining and rurnishing power and

transportation in Nicaragua Central America They claimed repara
tion on the basis or unjust discrimination The Board found that

respondent carriers by entering into certain exclusive patronage con

tracts with other shippers on shipments out or New Orleans to Nica

ragua had unjustly discriminated against complainants in violation

or sections 16 and 17 or the Act The Board however denied repara
tion because no evidence was introduced relative to any expense in

curred loss or profits or damage of any sort suffered as a result o the

wrong or respondent
8 F M C
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In the Eden case unlike here there wasno contention that the busi

ness of complainants were competitive with those of the contract

shippers or for that matter anyone else or that they were otherwise

of a nature that would raise a presumption of damage as the normal

and probable consequence of the assessment of discriminatory rates 3

ore in point in this proceeding is sb ramdt8en 0 Inc v States

lfarine Lines Inc et al 6 F IC 422 1961 In thltt case complain
ant Isbrandtsen entered into a fixed price contract with a shipper to

transport raw cotton from United States Gulf ports to Japan Is

brandtsen had intended to charter a nonconference vessel for this

transportation but when shipment was to be made no such vessels were

available Isbrandtsen then arranged shipment on tvo conference

lines and in order to obtain the lower contract rate offered to sign a

conference dual rate contract Isbrandtsen s offer was refused by
respondent Isbrandtsen paid the higher contract rates and filed a

complaint with the Board alleging unjust discrimination in violation

of section 17 The Board sustained the claim and awarded reparation
in the amount of the difference between the contract and noncOl tract

rates On appeal States illarine Lines Inc v Federalilfaritime Oom

mission et al 313 F 2d 906 CADC 1963 the Court of Appeals for

the District of Columbia Circuit had the following to say in upholding
the decision of the Board

Assuming tbat tbe Eden case sets fortb tbe correct measure of damages on

tbe facts tbere involved reliance upon it bere is misplaced Tbat case merely
bolds tbat proof of tbe differential does not as a matter of COu1se establisb tbe

damages It does not bold tbat tbe differential can never be tbe measure of

damages Italics supplied

By footnote the Court observed that There has been no judicial de

termination of the correct measure of damages under the Shipping
Act Supreme Court decisions in similar situations have not been

consistent We think the principle of the Isbrandtsen case is equal1
applicable here

Complainants and Foreston both import the same commodity
through the same terminal at the same time for sale in the same gen

3 Indeed the Board s report in the Eden case does not even disclose the type of cargo or

its ultimate disposition e g for use by shipper in its mining operations or for resale in

Nicaraguan market The complainants there simply Insisted that under the statute mere

proof of the discriminatory rates and the amount of the differential ipso facto proved

injury and the amount of damage Thus the question before the Board in Eden was a

limited one and it was in answer to thls limited issue that the Board stated

the fact of injury and the exact amount of pecuniary damage must be shown by further

and other proof before the board may extend relief We think it is clear that proof of un

lawful discrimination within the meaning of the act by showing the charging of different
rates from shippers receiving the same service does not as a matter 01 course establish

the fact of injllI Y and the amount of damage to which the complainants may be entitled

by way of reparation Id at 47 48 Italics supplied

8 F M C
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eral market area This commodity cement is a thoroughly stand
ardized product and in a normal market the price will undoubtedly
approach uniformity Oement M anufacturers Assn v U S 268 U S
588 591 506 1925 Thus complainants could not without fear of
loss of customers increase prices to compensate for respondent s

prejudicial charges
The ShippIng Act is designed to place similarly situated shippers

and importers on equal footing when using the facilities ofour ocean

borne foreign commerce There is no place in this design for undue

preference or unjust discrimination in the form of differing rates and

charges to like users of those facilities Respondent has in no way

justified the unduly prejudicial charges imposed and has subsequently
discontinued the practice of charging complainants more than Fores

ton Coal Company for the use of thesame facilities Until respondent
changed its policies complainants were directly damaged by paying
the excess charges We therefore affirm the conclusions of the Ex

aminer that complainants received the shipments as described paid
and bore the charges thereon were damaged thereby to the extent of

the difference between storage charges and free time allowance unlaw

fully assessed against them over and above those charges assessed

Foreston and that they are entitled to reparation in the total sum of
11 778 99 Based upon evidence introduced as to which of the com

plainants bore each of the unlawful charges it is found that complain
a nt ITC Virginia is entitled to reparation in the sum of 8 678 38
and complainant ITC New England is entitled to reparation in the

sum of 3 100 61

An appropriate order willbe entered

FEDERAL IVIARITIME COMMISSION

DOCKET No 947

INTERNATIONAL TRADING CORPORATION OF VIRGINIA

AND INTERNATIONAL TRADING CORPORATION OF NEW ENGLAND

v

FALL RIVER LINE PIER INC

DENIAL OF MOTION TO DISlUSS

By an order dated April 16 1962 the Commission remanded this

proceeding to the Examiner to authorize an amendment to the com

plaint to include International Trading Corporation IT C of New

England as a party complainant ITC Virginia the initial com
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plainant had sought unsuccessfully to make this amendment during
the original hearing before the Examiner At the hearing on remand
held on Noyember 8 1962 the Examiner permitted the amendment

adding IT C New England as a party complainant At the same

hearing respondent offered a motion to dismiss which the Examiner
refused to entertain since such a motion must be addressed to the Com

mission under its RulesofPractice

Respondent did not then submit its motion to the Commission
Instead respondent presented its motion to us on August 14 1963 in
the course of oral argument on exceptions to the Examiner s decision

on remand determining the reparations due complainants vVithout
in any way countenancing such dilatory procedure we agreed to con

sider this motion proyided it was properly filed and serYed and com

plainants were afforded an opportunity to reply This was done and
the motion and the reply are now before us

In its motion respondent contends IT C New England is not prop
erly a party because a formal motion to amend the complaint should
have been filed instead of the amended complaint which was offered
and accepted at the hearing on remand But as above noted such a

motion to amend wasmade and denied at the original hearing IT C
Virginia excepted to the Examiner s action in this respect respondent
replied arguing that the Examiner was right and we ruled with com

plainant and directed that the amendment be allowed Respondent
therefore had the opportunity and in fact did argue this issue to the

Commission but the final ruling went against it No basis existed for

requiring the filing of a second such motion at the hearing on remand
The purpose of including IT C New England as a party complain

ant was to enable the Examiner to award this company reparations
if he found that it rather than its parent IT C Virginia was the

party actually damaged by the acts of respondent The illegal acts

alleged against respondent in the amended complaint were identical

to those set forth in the original complaint and were provable by the

same evidence No new issues were raised ofwhich respondent wasnot

apprised Moreover the Commission s order of April 16 1962 re

manding the case was ample notice to respondent that IT C NEw

England would be included as a party complainant The lack of a

second formal motion for this purpose could not haye prejudiced

respondent
Respondent also argues that ITC New England is suing it in a

Massachusetts State court and has thus elected to waive any rights
before the Commission and seek relief elsewhere Nothing appears
in the record of our proceeding as to the existence of this suit We
were first told of it by respondent on August 14 1963 during the oral

argument on remand Even so the existence of such a suit would not
8 F M C
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bar 1 10 New England from bringing a complaint before the Com
mission As we pointed out in our report of April 16 1962 respond
ent hy virtue of its carrying on the business of furnishing vharfage

dock warehouse or other terminal facilities in connection with a

common carrier by water is an other person subject to the Shipping
Act 1916 and hence is subject to our jurisdiction with respect to viola
tions of the Act Pendency of a State court suit cannot defeat our

jurisdiction and this would be so even if the suit and the complaint
before us were predicated on the identical matter

In consideration of the foregoing respondent s motion to dismiss is

hereby denied

By the Commission October 8 1963

FEDERAL IVIARITIME COMMISSION

No 947

INTERNATIONAL TRADING CORPORATION OF VIRGINIA INC AND

INTERNATIONAL TRADING CORPORATION OF NEW ENGLAND INC

v

FALL RIVER LINE PIER INC

The Commission has this day made and entered a report stating its

findings and conclusions herein which report is made a part hereof

by reference

It is ordered That the complainants in this proceeding are entitled

to reparation as stated below and
It is orcle1ecl That respondent Fall River Line Pier Inc shall pay
to International Trading Corporation of Virginia Inc the sum of

8 678 38 and

to International Trading Corporation of New England Inc the

sum of 3 100 61

By the Commission June 11 1964

Signed THOMAS LISI
Secretary

8 F M C
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SPECIAL DOCKT No 374

DEPAwnn4NT Of STATE AGENCY OR INTERNATIONAlJ DEVELOI IENT

U S Am tfrssION TO DOlUNICAN REPUBLIC

1

LYKES BROS STK MSHIP Co INC

Application to waive collection of a portion of charges assessed on a used au o

molJile shipped from an Juan P R to Santo Domingo Dominican

Republic granted

J D Iearns for applicant
INITIAL DECISION OF C V ROBINSON PRESIDING

EXA rINER 1

Uncler bill of ladiilg dated March 12 1963 Lykes Bros Steamship
Co Inc Lykes transported on its Reuben Tipton from San Juan

P R to Santo Domingo Dominican Republic one unboxed used auto

mobile shipped by and consigned to Rafael Pol rendez care of Ameri

can Embassy T he bill of lading was stamped with the words

Government BIL A 0911904 and the application shows Depart
ment of State Agency for International Development United States

idl1ission as complainant
The shipment wasat the rate of 40 per measurement ton applicable

to cargo n o s as published in Lykes s PuertoRico Domillican Repub
lic and Haiti Freight Tariff No 1 Fl1C No 3 and the basic freight
charges amounted to 537 In addition there were assessed a vharf

age charge of 1 cent per cubic foot 5 37 an animo charge of 4

per 1 000 kilos 544 and an emergency surcharge of 3 per short

ton 4 50 Total charges of 552 31 have not been collected although
the bill of lading is stamped FREIGIIT PREPALD

The n o s rate of 40 was assessed in the absence of a commodity
rate on automobiles Effective 1arch 16 1964 Lykes published a

commodity rate on automobiles of 17 per 40 cubic feet On suoh

basis the total charges for the automobile in question would be 243 54

1 This decision became the decision of the Commission 011 June 16 1964 rules 13 d

llnd 13 h rules of practice and procedure 46 CFR 502 224 502 228

8 F M C 153
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and Lykes seeks authority to assess and collect this amount rather than

the original amount of 552 31 this represents a reduction of 308 77

By letter of August 5 1963 complainant s administrative officer

presumably at San Juan refused to honor Lykes s bill for the charges
originally assessed for the following reason

It i s beyond the realm of our comprehension that the freight from San

Juan P R to SantJo Domingo could lJe in excess of the freight from east

coast ports and we cannot find the I ederal 1aritillle Comlllision ruling
which authorizes your charge of 40per measurement ton

The reason assigned by Lykes for the reduction from 40 to 17 is

that such rating 40 n o s is unwarranted in the trade most un

reasonably high detrimental to the commerce of the United States

and was definitely applied through the above oversight The ap

plication states that this is a singular shipment of this commodity
Section 18 b 3 of the Shipping Act 1916 as amended Public

Law 87 346 forbids any common carrier in foreign commerce to

charge or demand or collect or receive a greater or less or different

compensation for the transportation of property than the rates

and charges which are speclfied in its tariff on file with the Commis

sion and duly published and in effect at that time Section

18 b 5 provides that the Commission shall disapprove any rate

or charge filed by a common carrier by water in the foreign commerce

of the United States which after hearing it finds to be so un

reasonably high 1
as to be detrimental to the commerce of the

United States
As previously pointed out the shipment consisted of one used auto

mobile apparently connected in some way with an agency of the

Government It therefore does not come within the purview of the

statute as it was not that type of commerce of the United States

which could be detrimentally affected by the level of the rate in other

words it was not a c01nl1M1cial movemeht In Agree1nent LV o 6870

3 F M B 227 appendix page IV 1950 it was stated To be a det

riment to the commerce of the United States there must be at least

a plausible possibility that the action complained of will affect com

merce adversely
No mistake as made by Lykes in assessing the 40 n o s rate

indeed it was required to do so in the absence of a commodity rate

Nor is there any indication that complainant was misled On the

other hand as the shipment moved on a Government bill of lading
and it does not appear that the 17 rate is unduly preferential or

discriminatory the application is granted

MAY 26 1964

C V ROBINSON

Presiding Ewarnine1

8 F M C
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SPECIAL DOCKET No 372

BERNARD BOWMAN CORP
V

AMERICAN EXPORT LINES INC I
IApplication of American Export Lines for authority to refund a portion of

freight charges in connecUon with a shipment from New York to Izmir

Turkey denied

Applying contract rates to a shipment made prior to the effective date of a dual

rate contract by the device of granting retroactive effect to such contract is

in violation of section 18 b 3 of the Shipping Act 1916 as amended

Elliott B Nixon for applicant

INITIAL DECISIONoF HERBERT K GREER EXAMINER 1

American E port Lines Inc has filed an application pursuant to

rule 6 b of the Commission s rules of practice and procedure desig
nating Bernard Bowman Corp as the nominal complainant and

requesting authority to pay to Eris Insaat ve Ticaret Ltd of Izmir

Turkey 2 the equivalent in Turkish currency of 44105 as a refund
in connection with two shipments ofmachinery parts from New York

to Izmir
The application discloses the following facts

1 American Export Lines Inc applicant at all material times

was a member of the North Atlantic Mediterranean Freight Confer
ence conference which conference had filed with the Federal

Maritime Commission Commission its tariff No 8 establishing
rates for machinery parts as follows

Non
Oontract Oontraot
rate rate

Boxed per measurement ton 46 50 53 50
Unboxed per measurement ton 54 25 62 50

1This decision became the decision of the Commission on June 16 1964 rules 13 d
and 13 h rules of practice and procedure 46 CFR 502 224 502 228

IIEris Insaat ve Ticaret Ltd isnot named party complainant although it is the party to
whom payment is sought to be made The appl1cation includes the certificate of com

plainant that the charges referred to in the application were paid and borne by Eris
Insaat ve Ticaret Ltd and no other Bowman is named complainant according to ap

pl1cant because it Is responsible to its customer for the amount of freight ditference The

person to receive reparation is a proper party complainant however the principles stated
in this decision would be appl1cable whether payment was sought to be made through
Bowman to Ens Insaat ve Ticaret Ltd or direct to such flrm

8 F M C 155
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2 On December 20 1963 applicant received from Bernard Bow

man Corp shipper two shipments of machinery parts to be carried
from New York to Izmir and issued bills of lading No 6 and No 7

on both of which Bowman was designated as the shipper the ship
ment consigned to order of Yapi ve Kredi Bankasi A S notice of
arrival to be addressed to Eris Insaat ve Ticaret Ltd actual

consignee 8

3 Bill of lading No 6 covered boxed machinery parts and specified
the noncontract rate of 53 50 for a total charge of 1 108 79 plus
heavy lift charges not here involved which sum was paid by the
actual consignee

4 Bill of lading No 7 covered unboxed machin ry parts and spec
ified the noncontract rate of 62 50 for a total charge of 2 242 19

plus heavy lift charges not here involved which sum was paid by
the actual consignee

5 The total charge for both shipments would have been 441 05
less than the actual charge had the contract rates been applied

6 On December 20 1963 the date of the shipments the shipper
was not party to a conference dual rate contract covering the trade
between New York and Turkey the actual consignee was not at any
material time party to a dual rate contract covering such trade

7 On December 27 1963 the shipper executed a merchant s freight Icontract dual rate contract and nlailed it to the conference with
the request that the contract rates be applied retroactively to the two

shipments made on December 20 1963 The conference replied re

Igretting its inabiLity to apply the contract rate to the two shipments
8 On January 6 1964 the shipper requested authorization from

the Commission to date the dual rate contract as ofDecember 20 1963
on January 21 1963 the Commission s Division of Informal Com
plaints replied suggesting the filing of an application under rule
6 b

9 In its letter to the Commission of January 6 1964 the shipper
supported its request for predating the contract and has similarly
supported this application on the following basis

We have been shipping regularly practically on every vessel goods to Israel

since 1948 and always paid freight on the coptract rate Itwas somehow never

brought to our attention that shipments to Israel were eliminated from the con

tract rate system of the Conference and we thus took it for granted that ship
ments to Izmir Turkey were also within the same category and within the same

rules as those to Israel Itis quite obvious that we acted ingood faith and we

feel that we shol1ld not be penalized by paying ocean freight of 44106 higher
than would normally apply

S The person to be notified of arrival of shipment under the terms of an order bill of

lading is considered as the actual consignee McDowell and Gibbs Ocean Tt an8porta
tion 1954 edition p 185

R liM 1
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10 Jhe dual rate contract signed by the shipper on December 27

1963 provided that the effective date would be the date specified in the

contract The application does not specify the effective date but the

contract was not signed by the conference until after December 27

1963 the date it was mailed to the conference by the shipper
11 Applicant shipper and the actual consignee have consented

to a rerund of 44105 in connection with the two shipments of

machinery parts
12 The shipper holds itself responsible to its customer the actual

consignee ror the amount of the rate differential

13 No other shipments or similar commodities Inoved via

applicant s vessels during the approximate period or time here

concerned

DISCUSSION

In support or the application applicant points out the importance
or expanding the ability or American shippers to sell their goods
abroad It takes the position

that if this end is to be a cbieved it calls for a broad minded interpreta

tion of the recent amendments to the Shipping Act not a narrow and hyper
technical one Plainly no carrier or Conference should itself have the discretion

to grant contract rates on a retroactive basis the possibilities of improper dis

crimination and prejudice would be too great However we submit that the

Commission can and should permit such a freight adjustment where as here

the facts have been put before it and formal permission requested Otherwise

any misunderstanding by a shipper of the complicated procedures and laws gov

erning our foreign trade would be irremediable We cannot believe that this is

the proper meaning or intent of the recent amendments to the Shipping Act or

that any such interpretation would serve to encourage the smaller American

exporters to expand their activities into previously unfamiliar trade areas

Recent amendments to the Act include section 18 b 3 which

provides
No common carrier by water in foreign commerce or conference of such car

riers shall charge or demand or collect or receive a greater or less or different

compensation for the transportation of property or for any service in connection

therewith than the rates and charges which are specified in its tariffs on file

with the Commission and duly published and in effect at the time nor shall any

such carrier rebate refund or remit in any manner or by any device any portion
of the rates or charges so specified nor extend or deny to any person any

privilege or facility except inaccordance with such tariffs

The basic issue is the Commission s authority to grant retroactive effect

to a dual rate contract as a means of authorizing a rerund regardless
or the prohibitions or section 18 b 3 against rerunds in any manner

Or by any device Applicant argues that under a broad minded

interpretation it may be determined that the proper meaning and

effect or that section does not prevent authorization ror a rerund under

8 F M C
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the circumstances here disclosed To support its contentions appli
cant attributes to the Commission the authority to remedy any ship
per misunderstanding of the complicated proc dures and laws gov

erning our foreign commerce Applicant does not cite precedent for

its contention or relate this broad authority to a specific statutory pro

vision but apparently proposes that this power may be implied from

the Commission s responsibility to foster foreign commerce InMar

tiJni Rossi v Lykes Brothers Steamship Oompany 7 F MC 453

1962 the Commission implied from its responsibility to administer

the Act the authority to see that equity and justice are done in the

matter of reparations Further that in a case involving a bona fide

rate mistake or inadvertence it seems clear that we may exercise our

discretion to remedy the situation However an examination of
that decision and other similar decisions makes clear that the Com
mission did not assert the authority to remedy every type of rate

mistake but only where the mistake was related to a carrier s rroror

omission in filing a rate it intended in good faith to apply to a ship
ment Barr Shipping Oompany v Royal Netherlonds Steamship
Oompany special docket No 282 supplemental decision March 17

1964 Although not so specifically stated in prior decisions th Com
mission has permitted relief only when a carrier or conference has

failed to file the new rate in accordance with section 18 b 2 of the

Act although the shipper had been led to believe such rate would

become thelawful rate

The application fails to present grounds for the relief requested
110t only because it fails to relate a rate mistake to the carrier s omis

sion to file a rate it intended to apply to the shipments but for the

further reason that the circumstances do not warrant application or

the principles ofequity and justice Itwas held in Nydia Foods Oor

poration v Java Pacific Line special docket No 313 January 8 1964

that business men engaged in the import and export trade are not

innocent but negligent when they make no effort to determine the

cost or a shipping service they intend to utilize Here the fhipper
took it for granted that a rate it had been paying on shipments to

Israel would apply to shipments to Turkey Although there may

have been some basis for the assumption the carrier did not mislead

the shipper Unilateral assumptions by shippers unrelated to a

misleading act of a carrier will not support equitable relief A ship
per is charged with knowledge or the correct rate and the only lawful

rate is the one on file with the Commission Silent Swum Oorporation
v Ohicago N W Ry 00 262 F 2d 474 1959

Precedent does not support applicant s concept that the Commission
is possessed of authority to correct any shipper misunderstanding of

8 F M C
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law or regulation by permitting freight adjustments Itwould seem

that applicant and its conference may have attributed such wide regu

latory authority to the Commission for the exclusive purpose of per

mitting a freight adjustment by means ofa refund Itwasestablished

in Aiehmann Huber v Bloomfield Steamship 00mpany special
docket No 290 March 3 1964 that rule 6 b does not provide a pan

acea for every wrong or misunderstanding arising from the business

relations between carriers and shippers It was further made clear

in that proceeding that rule 6 b does not provide a loophole for

escape from the prohibitions of section 18 b 3 of the Act

Stripped of nonessentials the application is designed to effect a

refund by the device of granting retroactive effect to a dual rate con

tract although the carrier has not violated the Act or employed a

practice which offends the principles of fair dealing Granting the

application would be in direct contradiction to theprohibitions found

in section 1 b 3 of the Act

CONCLUSION

Under the circumstances here disclosed the Commission is without

authority to grant retroactive effect to a dual rate contract for the

purpose of permitting a refund of a portion of freight charges imposed
in accordance with the carrier s tariff on file with the Commission

The application is denied An appropriate order will be entered

Signed HERBERT K GREER

Presiding Exa1niJner

MAy 19 1964
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DOCKET No 1091

ORLEANS MATERIALS ANDEQUIPlfENT CO INC

v

IATSON NAVIGATION COMPANY

Charges assessed and collected by respondent on shipments of structural steel

from New Orleans La to Honolulu Hawaii found applicable and not

unr asonable

Complaint dismissed

John B Gooch J1 for complainant
EdwardS Bagley for respondent

INITIAL DECISION OF GUS O BASHAM CIIIEF
EXAMINER 1

By complaint originally received on August 6 1962 and refned on

February 6 1963 complainant alleges that the charges assessed and

collected by respondent on certain shipments of structural steel from
New Orleans La to Honolulu IIawaii were in excess of the appli
cable charges also that they were unreasonable in violation of section

18 oftheShipping Act 1916 Reparation is sought
Complainant stated that it filed the papers received on August 6

1962 in order to have these claims of record with the Commission
within the 2 year statutory period provided in section 22 of the

1916 Act in the event the court in New Orleans should rule that the

Commission has exclusive primary jurisdiction The filing consisted

of a copy of a petition filed in court by complainant in asuit to recover

the alleged overcharges together with an affidavit of an employee of

complainant verifying the factsstated in the petition
Nothwithstanding the fact that complainn nt s attorney was advised

by the Secretary of the Commission that this filing was not in accord

ancewith the Commission s rules of practice and procedure and that

1This decision became the decision of the Commission on June 24 1964 rules 13 d

and 13 hL rules of nractlce and nrocedure 46 CFR 502224 502 228L
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there was a possibility thererore that it would not stop the running
or the statute or limitations nothing rurther was filed with the Com

mission until the revised complaint wasreceived on February 6 1963

In view or he findings and conclusions herein and the ract that the

U S District Court ror the Eastern District of Louisiana beror

which the suit 2 is now pending has stayed the proceeding pending
the decision or the Commission the question whether the claims are

time barred 3 here will not be considered further

Neither party called witnesses and the matter was submitted on the

rollowing stipulated racts

1 Complainant is a Louisiana corporation engaged in the manu

racture and sale or stnlctural steel

2 Respondent is a common carrier by water engaged in ocean

transportation between New Orleans Louisiana and IIonolulu Ha

waii and in connection with these proceedings is subject to the pro

visions or the Intercoastal Shipping Act and the Shipping Act 1916

3 During the period beginning in J1ay If60 and ending in January
1961 complainant shipped via respondent s line consignments or

structural steel ror carriage to the port of rIonolulu

4 The freight rate to be applied to complainant s shipments as

29 96 per ton or 2 000 pounds or 29 9G 40 cubic reet whichever

produced the greater revenue

5 Freight tariff number 13 F M 13 20 or the Atlantic and Gulf

Hawaii Freight Conrerence was the tariff applicable to the shipments
rererred to above

6 The rreight on said shipments was determined by responclent as

rollows The above mentioned shipments were received on the wharr

by the carrier s clerks ho thereupon meDsured each or the pieces or

packages as received from the shipper taking their depth width and

length in reet and inches in such a manner that the cubage or a piece
or cargo wasdetermined by the carrier s agents through the ascertain

ment or the smallest rectangular container which container is con

ceived geometrically without wall thickness into which the piece or

package would fit As an exam pIe if pieces or steel were rabricated

to resemble a carpenter s square measuring 20 reet on its length along
one side or the square by 10 feet in width along the other side or

the square by 1 root in depth or thickness the cubage ror rre ighting
purposes would be 200 cubic reet the product obtained through
Tweed s Accurate Cubic Tables by multiplying the length by the

width by the depth Once these dimensions were so determined they
were then rurnished to the rate clerks in the office or States 1arine

2 CA 11935 A
8 l be freight cbarges were paid on June 8 1960 Aug 25 1960 Oct 5 1960 Nov 17

1960 Dec 21 1960 and Feb 8 1961

F M Ct
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Isthmian Agency Inc where the cubic measurement of each indi

vidual piece or package was obtained frOlI1 Tweed s Acpurate Cubic
Tables as referred to in the tariff which provide as follows

HOW TO USE THE TABLES rO FIND CUBIC DISPLACEMENT

After measuring depth width and length in feet and inches take thesmallest
dimension and find that particular page by using the index on t4e righthand

side of the book Then find the next largest dimension at the top of the page

listing is infeet and inches The largestdimension willbe found in a vertical

line on the extreme left hand side of this page At the angle of the meeting
of the last two dimensions will be the corresponding cubic for one such package
listed infeet and thousandths of a foot

To get the total cubic for more than one package of the slame size multiply
this listed cubic by the total number of packages and point off

After the cubic measurement had been obtained from the Tables the

freight applicable to the shipment was computed from the rates con

tained in the Conference tariff on both a weight and a measurement

basis The method producing the greater revenue prevailed and in the

case of cubic measurement the measurement the tariff rate and the

freight derivedtherefrom wereentered on the bill of lading
7 The weight or measurement tonnage basis and the freight minus

wharfage and insurance as ascertained by respondent wereas follows

Measurement of cargo 46 362 cubic feet and freight charged 40 581

The freight herein charged by respondent on each of the shipments
referred to above was paid by complainant to respondent s agents
States Marine Isthmian Agency Inc

8 The freight on said shipments determined solely on a weight ton

nage basis without consideration of the alternative weight or measure

ment tonnage basis would have been 21 710 12

9 In order to conserve space in the vessel compartments individual

pieces and packages in some instances and where practicable were

stowed in a manner resulting in their stowage in the form sometimes

referred to as nesting that is by other cargo or other pieces or

packages occupying a part of the rectangularized cubic measure

ment volume of such individual piece or package as referred to in

paragraph 6 hereinabove In addition to the space occupied by the

individual pieces or packages whether nested or not stowage of

cargo of this natureresults in what is sometimes referred to as broken

stowage that is unoccupied space in about or over the shipment re

quired for blocking lashing tomming chocking and otherwise seCllr

ing the shipment as well as space which is not suitable for the sto age
ofany other available cargo The cubic measurement occupied by the

shipments was not measured aft r they were stowed and secured in

the vessel compartments a nd while stowage was arranged to conserve

space to the extent practicable the difference if any between the

o rn
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space occupied in the vessel by the shipments and their cubic measure

ment for freighting purposes is unknown
Rule 14 a of the carrier s applicable tariff provided that

Veight or measurement shall be assessed on accurate measurement calcu

lated when cargo is delivered to carrier and that When measurement has

been obtained in accordance with the above method of disposing of fractions

cubic measurement of the shipment lllust be obtained from and ocean freight
barges billed in accordance witb Tweed s Accurate Cubic Tables

Rule 17 a of the tariff provided that

rates are per ton of 2 000 Ibs or 40 cubic feet whicheyer creates the greater
revenue Gross weights and outside measurement shall govern

Rates applying to weight or measurement of cargo whichevl r pro
duces the greater revenue are customary in the ocean trades of the
United States and in measuring irregular packages the three greatest
dimensions are used to determine cubic See AIodern Ship StoWage

page 12 U S Department of Commerce 1942 appendix A 4

As to a piece or package with six rectangulul sides the ascertain

ment of cubage presents no difficulty In the case of other articles

packed or not packed the cubage for freighting is generally taken

to be that of the smallest rectangular container conceived geometri
cally without thickness into which the package or other object as it
stands would fit See G1 o83man on Ocean F1 eight Rates pages 5 7

1956 Professor Grossman states that This standard appears to be

reasonable because such an imaginary container would ordinarily rep
resent the space needed for the accommodation of the object and made

unavailable for othercargo
4

Structural steel is susceptible to damage by being bent during
handling and requires extensive shoring and dunnaging is limited for

stowage purposes as to cargoes which can be safely stowed about it

and represents a dangerous cargo for thepersonnel engaged in loading
it See Handling and StoWage of Oargo Ford and vVebster 3d Ed

1952 pages 284285 4

The record is not clear as to the size hape and weight 5 of the

art cles shipped but it is clear that the pieces were assemblfd and

that a typical shipment was in the shape of a carpenter s square used

as an example in paragraph 6 of the stipulation
Tweed s Accurate Cubic Tables is one of two standard references

utilized in our ocean tra des for the determination of cubn ge for

freighting purposes See footnote 4 Its purpose is to provide

Official notice is taken of these facts under rule 13 g of the Commission s rules of

practice and procedure These authorities were mentioned in respondent s brief and were

not chalIenged by complainant in its reply brief
Ii Official notice is taken of the fact that steel displaces 1 cubic foot for every 490

pOllnds of weight which was asserted in respondent s brief nnl not chnllcngea in COIll

pia ina nt s reply briff
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steamship clerks ith a fast and efficient method for ascertaining cubic

area without the necessity of making actual arithmetic computations
much like the function of a sliderule as used by engineers and others

who deal with many figures As a preface to the directions for using
the tables par ante is the following statement Listing Corre

sponding Cubic in Feet and Thousandanths for Three Given Dimen

sions in Feet and Inches

DISCUSSION AND CONCLUSIONS

The use as a example of an L shaped carpenter s square measuring 20

feet in length along one side of the square by 10 feet in width

along the other side of the square by 1 foot in depth or thickness

clearly illustrates the di frerence between the contentions of the parties
as to how a shipment so shaped should be measured for the purpose

of freighting Respondent calculates the measurement as 200 cubic

feet i e 20 x 10 x 1 Complainant on the other hand would measure

the square as if it were disassembled into bvo parts one being 20

feet in length and the other 9 feet in length Then the freight cubage
would be 20 x 1 x 1 plus 9 x 1 x 1 equaling 29 cubic feet

Respondent assumes that the carpenter s square would occupy 200

cubic feet of space as if it were shipped in a rectangular container

measuring 10 feet by 20 feet by 1 foot concehred geometrically without

wall thickness It contends that the applicable tariff in connection

with Tweed s Tables provides for rectangularizing the shilments

Complainant contends that this method of computing the

cubage is arbitrary illegal and unreasonable since the shipments are

nested insofar as practicable that is much of the rectangular
space for which it is charged is used for other cargo resulting in

respondent s receiving double freight for the same cargo space
Therefore complainant maintains that it should have to pay only for

the actual displacement of the carpenter s square or 29 cubic feet

l10reover complainant argues that Tweed s Tables merely provide a

quick method for calculating cub age for three given dimensions as

noted in the preface to such tables that they do not provide for

rectangularizing the shipment or any other manner in which the

three dimensions are to be ascertained and that they apply only after
the dimensions of width leng h and depth are obtained

Put in another way respondent contends that the shipment should
be weighed and measured as a r ctangle the smallest into which it

would fit as it comes to the dock before being loaded and the alter

native weight or measurement basis applied according to which yields
the greater freight charge On this basis the charges on the measure

ment basis would be higher and therefore applicable under the tariff

S F M C
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Complainant on the other hand contends that respondent s method

of rectangularizing the shipment produces n fiction that the space

actually used in the ship should govern tlu t if such space is llsed in

the calculation the charges on the weight basis would yield the greater
revenue and therefore would be applicable under the tariff As noted

in the stipulation if the rate had been applied to weight in tead of

measurement the charges would have been 21 710 12 instead of

40 481 or a difference or 18 870 88 which complainant seeks as

reparation
Complainant s contentions though ingenious and plausible cannot

be sustained on this record

In the first place a carrier s tariff must provide a qertain nnd un

varying method of weighing and measuring cargo and of calculating
the proper freight charges thereon This can be accomplishfd only
by taking the weight and measurement of the cargo as it is received

on the dock by the carrier The applicabjlity and reasonableness or

the charges cannot be determined after the shipments are loailed in

the vessel orby determining how much the shipment would measure

or how it would stow on the assumption that it wasdisassembled into

its component parts lI

Complainant s argument that refund should be made on the unused

part of the rectangular space because other cargo is nested therein

is untenable The record shows that nesting is done in 8ome in

stances and where pi Mticable resulting in other cargo occupying a

7 art of the rectangular space that stowage of this cargo resnlts in

broken stowage or unoccupied space required for blocking lashing
etc and otherwise securing the shipment as well as space which is

not suitable for other available cargo that the cubic measurement

occupied by the shipments was not measured arter being stowed and

secured and that the differeIlce if any behyeen the space occupied in

the vessel by the shipments and their cubic measurement for freight
ing purposes is unknown Fronl this evidence it would be highly
speculative to say how much of the alleged 191 cubic feet 200 9 of

unused space in the rectangularized carpenter s square for instance

was occupied by nested cargo and how mllch was actually occupied
by the shipment together with the timber and other materiallcquired
to secure it safely

As stated respondent s tariff provided that accurate measurement

was to be calculated when the cargo was delivered to carrier on each

package and that outside measurement would govern Respondent
took the measurements in the above manml which according to 1Ilod

ern Ship Stowage ante is in accordance with the usual pract ices

pertaining to cargo freighted on a measurement or alternative weight
8 F M C

1



166 FEDERAL MARITIME COMMISSION

or measurement basis Note that this authority states specifically
that in measuring irregular packages the three greatest dimensions

are to be used to determine cubic J

Another authority 6 relied upon by respondent recognizes that

respondent s method of rectangularizing the shipment is glnerally
followed in our ocean trades and states that such method is reasonable

because such imaginary container would ordinarily represent the space
needed for the aGcommodatioll of the shipment and made unavailable

for other cargo

Upon the foregoing facts and contentions made in connection

therewith it is found and concluded that the charges assessed by
respondent on the shipments in question vere calculated in accordance
with the applicable tariff and that such charges have not been shown
to be unreasonable 01 otherwise unlawful as alleged

The complaint will be dismissed

Signed Gus O BASHAM

Presiding E xalniner

JUNE 3 1964

6Gt ossman on Ocean Freight Rates ante

8 F M C
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DOCKET No 1115

ApPLICATION OR FREIGHrr FORWARDING LICENSE

DIXIE FORWARDING CO INC

DOCKEr No 1116

ApPLICATION FOR FREIGHT FORWARDING LICENSE

MR L H GRAVES d ha PATRICK GRAVES

Decided June BG 1964

On reconsideration order served April 22 1964 is withdrawn and applications
for licenses as independent ocean freight forwarders are granted subject to

certain conditions

Ownningham Yznaga and Dwncan for respondents
Robert J Blackwell Wln Ja1 rell Smith Jr and J Scot Provan
IIearing Counsel

Paul D Page Jr Hearing Examiner

REPORT ON RECONSIDERATION

BY THE CO 1MISSION Thos E Stakem Vice Ohairman Ash
ton C Barrett and James V Day Comrni8sioners

By applications filed May 18 1962 Dixie Forwarding Co Inc
Dixie and 1r L H Graves dh a Patrick Graves Patrick

Graves applied for licenses as independent ocean freight forwarders

pursuant to section 44 Shipping Act 1916 46 U S C 841 b
In the prior report herein served April 22 1964 the Commission

denied the applications On 1ay 21 1964 applicants petitioned for
reconsideration of that decision The material facts are set forth in
the prior opinions and need not be restated here

The applicants in their petition emphasize that their continued
business activity depends almost entirely on their being licensed to
engage in freight forwarding and that the denial of such licenses
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ould destroy a well established business built up over a number of

years The question before us is whether applicants past history of

lax practices as detailed in the prior report requires a denial of the

applications This is a close question upon which the Commission on

further consideration has concluded that the applications should be

granted with certain conditions attached as hereinafter noted

Applicants lax practices began prior to the passage of Public Law

87 254 73 Stat 522 which established new requirements and safe

guards applicable to the operations of independent ocean freight for

warders In light of the statute and the possible loss of their forward

ing business applicants have committed themselves to cooperate fully
with the Commission and adhere scrupulously to the requirements of

the law and the conditions which the Commission is imposing Ve

believe this provides a proper basis under which these applicants may

be given the opportunity under close supervision to continue to offer

their otherwise qualified services to the shipping public 1

Accordingly the applications for licenses as independent ocean

freight forwarders are granted subject to the following conditions

1 That Dixie Forwarding Co Inc and L H Graves dh a

Patrick Graves submit to this Commission every 6 months an inde

pendently certified audit of their financial status and

2 That the above requirement shall remain in effect for the period
of two 2 years from the date of this order

Ohairman Harllee and Oommissioner Patterson di8senting
FoOl the reasons set forth in the original repoOrt served April 22 1964

Wf dissent from the decision herein to grant the licenses of these appli
cants There is nothing new contained in the petition for reconsidera

tion or the above majority decision which would warrant a reversal

ofour prior decision

1 The matter of past violations of law by the applicants can be handled In this case

Uke all other simIlar violations that come to the Commission s attention

8 F li C
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FEDERAL MARITIME COMMISSION

DOCKET No 1115

ApPLICATION FOR FREIGHT FORWARDING LICENSE

DIXIE FORWARDING CO ING

DOCKET No 1116

ApPLICATION FOR FREIGHT FORWARDING LICENSE

MR L H GRAVES db a PATRICK GRAVES

ORDER ON RECONSIDERATION

On April 22 1964 the Commission served a report and order in the

above entitled proceedings denying the applications Upon petition
for reconsideration filed by applicants and for good cause shown these

proceedings were reopened for reconsideration on the present record

Reconsideration of the matters involved having been had and the

Commission on the date hereof having made and filed its report on

reconsideration which report is made a part hereof

It is ordered That theorder served April 22 1964 is hereby vacated

and set aside

It is further ordered That the applications for licenses of Dixie

Forwarding Co Inc and L H Graves d ba Patrick Graves
are hereby granted pursuant to section 44 b Shipping Act 1916

and rule 510 8 of General Order 4 subject to the following conditions

1 hat Dixie Forwarding Co Inc and L H Graves db a

Patrick Graves submit to this Commission every 6 months an inde

pendently certified audit of their financial status and

2 That the above requirement shall remain in effect for the period
of two 2 years from t e date of this order

Signed FRANCIS C IIURNEY

Special Assistant to the Secretary
8 F MO



FEDERAL MARITIME COMMISSION No 1100 Sub 1INTHE 1AITER OF AGREEMENT No 9218 BETWEEN THE MEl IBER LINES OF THE NORTH ATLANTIC CONTINENTAL FREIGHT CONFERENCE AND THE CONTINENTAL NORTH ATLANTIC VESTBOUND FREIGHT CONFERENCE Decided June SO1964 Agreement No 9218 providing tl1at inall instances where amemlber line of either of the respondent conferences operates within the scope or range Of the other conference itmust beamember of both conferences approved pursuant tosetion 15Shipping Act 1916 Burton IiWhite and Elliott BNixon for respondents Robert JBlackwell and IiB1If1 ttter asHearing Counsel REPORT BYTHE COM MISSION Thos EStakem Vice Ohairman James VDay John SPatterson 001nm issionen This proceeding isbefore usupon exceptions tothe initial decision The North Atlantic Continental Freight Conference Eastbound Conference and the Continental North Atlantic Vestbound Freight Conference vVestbound Confere nce filed anagreement F1CNo i218 with the Federal j1aritime Commission which provides that inall instances where amember line of either conference operates any vessel within the scope or range of the other conference itmust beamember of both conferences This proceeding was instituted for adetermination of whether the agreement ifapproved would deny con ference membership onreasonable and equal terms and conditions or would otherwise contravene the standards of section 15of the Ship ping Act of 1916 and whether the agreement should beapproved disapproved or modified inany respect pursuant tosection 15The agreement provides Itishereby agreed byand between the under igned conferences that they will impose asacondition of admission toor for continuance of membership intheir Conferences the requirement that any line offering services within the 170 8FMC



INTHE MATTER OF CONFERENCE AGREEMENT NO9218 171 jurisdiCtion of both Conferences and Seeking admission or desiring continuance @f memlbership inone beamember of the other Conference lheundersigned Conferences further agree totake all steps necessary or appropriate toeffectuate this agreement The Vestbound Conference lines operate from ports of Germany Holland and Belgium toUSports inthe Portland Maine Hampton Road range The Eastbound Conference lines operate from USports inthe same range toports inGermany Holland and Belgium Acombination of the routes constitutes around voyage The importance of the trade covered byeach conference tothe commerce of the United States isestablished Both conferences have active com petition from nonconference carriers and the trade isovertonnaged inboth directions Membership inthe conference iscommon with the exception of the French Line which does not operate westbound and Isbrandtsen which joined the Eastbound Conference inJuly of 1963 and has signed the joint agreement demonstrating itsconsent tothe provisions of agreement No 9218 Finn Line was formerly alnember of the Eastbound Conference and operated westbound asalloneonference carrier On 1arch 311963 Finn Line resigned from the Eastbound Conference because of itsdisapproval of the proposed Iual membership requirement and for the further reason of business economics Inaninitial decision the Examiner recommended disapproval of the agreement because itfailed toprovide reasona ble and equal terms and conditions for membership inthe respective conferences asrequired bysection 15Respondents excepted tothe Examiner sdecision 1Pointing out that the conferences had chosen tomaintain their separate existence the Examiner concluded that itwas unreason able tocondition membership inone upon membership inthe other Respondents however contend that the Examiner misinterpreted the applicable lawand that neither section 15nor any other section of the Act requires that we disapprove the agreement For the reasons set forth below we agree with respondents Prior tothe enactment of Public Law 87346 75Stat 762 the Shipping Act did not include specific reference toconference mem bership requirements and all proposed conditions onconference membership yere eonsidered under the general provision of section 15which precludes approyal of any agreement or portion thereof found tobeunjustly discriminatory or unfair asbetween carriers shippers exporters importers or ports or between exporters from the United States andtheir 1Aportion of respondents objections gotothe allegedfatlure of the Examiner tomake the findings required bysec 8bof the Administrative Procedure Act and certain other alleged deficiencies inthe initial decision Inview of our decision herein we find itunneceSf ary todeal with these exceptions Q11f



172 FEDERAL MARITIME COMMISSION foreign competitors or tooperate tothe detriment of the United States or tobeinviolation of this Act The Commission and itspredecessors consistently interpreted this statutory language topreclude approval of agreements excluding from conference membership any common carrier who was regularly engaged inthe trade covered bythe agreement or who furnished evi dence of ability and intention ingood faith toinstitute and maintain aregular service between ports within the scope of the conference agreement Black Diamond SSOorp vOie lJf TlJfE Belge 2USMC755 1946 However the past policy inthis respect was never intended toprevent approval of reasonable membership requirements whose existence was justified and whose provisions were not unjustly discriminatory or detrimental tothe commerce of the United States By Public Law 87346 the socalled steamship conference dual rate lawCongress included insection 15of the Act anamendment deal ing expressly vith the problem of open membership requiring the Commission todisapprove after notice and hearing any agreement which fails toprovide reasonable and equal terms and conditions for admission and readmis si ontoconference memberShip of ather qualified carriers inthe trade 2Thus any provision inaconference agreement establishing criteria for conference membership must now meet two statutory tests 1The terms of membership must bereasonable and equal and 2they must not beunjustly discriminatory contrary tothe public interest detrimental tothe commerce of the United States or otherwise inviolation of the Act The similarity of these two statements of con gressional policy regarding conference membership isevident Itwould bedifficult toconceive of amembership provision which could becalled reasonable ifitwere contrary tothe public interest or detrimental tothe commerce of the United States or equal ifitwere unjustly discriminatory The reasonable and equal provision of section 15constitutes legis lative recognition of the prior administrative policy of open con ference membership But the statute permits reasonable and equal conditions tobeimposed thus itnecessarily does not envision asituation where the mere fact of application will guarantee acarrier admission tothe conference Some conditions may beimposed solong asthey are reasonable and equal The determination that aparticular condition of membership isreasonable or unreasonable isnecessarily afactual one and onthe record before uswe find that agreement No9218 should beapproved 2This specific requirement was insome measure due tocongressional sanction of the dual rate system with the resultant preservation of the economic power inherent therein



INTHE MATTER OF CONFERENCE AGREEMENT NO9218 173 Ithas been demonstrated bythe respondents that although they have chosen for administrative reasons toexist asseparate confer ences the trades of each are sointerrelated and interdependent they must beconsidered for reasons of practicality asasingle trade 1embership inthe conferences iscommon with the exceptions indicated above the trades covered byeach of the conferences con stitutes around voyage the vessel owners operating ineach of the trades are identical the same vessels are used both eastbound and westbound accounts are kept onaround voyage basis and the rates charged both eastbound and westbound are based onprofit and loss figures computed onthe basis of around voyage With such compelling circumstances asthese itwould beexcessive deference toformality tosay that what isacceptable conduct for asingle two way conference ieasingle conference covering both the inbound and outbound trade 3becomes unreasonable and detrimen tal tothe commerce of the United States when practiced bytwo con ferences under the circumstances and conditions existing inthis trade Inour view the resolution of such questions asthe existence of det riment tothe commerce of the United States must bebased upon more mbstantial distinctions than these Animportant reason for the existence of the conference system isthe elimination of rate competition between member lines Thus whatever competition might exist between conference members astoservice frequency of sailings or other factors which could lead ashipper toprefer one conference line over another all conference members must offer prospective shippers the same rate However asrespondents point out aone way conference member inthe subj ect trade would beinthe unique position of being able tolure the cargo of ashipper who conducts both animport and anexport business Thus were aline operating conference outbound but asanindepend ent inbound that line could byoffering reduced rates inbound induce the exporter importer toship with itboth ways Thus while those carriers operating conference both ways would bebound tocharge the higher conference rate both ways the dual capacity carrier gains the advantage of the conference rate outbound but isnot committed tocharge conference rates inbound We donot think itunreasonable for the conferences toprotect themselves from this possibility through anagreement providing for joint membership Nor dowe consider itunreasonable for them toprotect themselves from aone way inaThere are fifteen two way conferences Usted inthe Commission sHst of Approved Steam J1ip Conference and Related Agreements 1962 see also Marx International Shipping Cartels p138 1953 where eleven such two way conferences are listed Admittedly there isthe exception tothe principle of norate competition when arate or rates are declared open and the individual member isthen free tocharge rates which may differ from those charged bythe other members oIll1Ur



174 FEDERAL MARITIME COMMISSION dependent having avoice and avote inconference decisions which affect both the eastbound and the westbound trades Vethink itwould beunrealistic toaccept Hearing Counsel scontention that con ference members intwo such closely related trades can completely ignore eastbound factors when discussing westbound policies and vice versa The one way conference member isinthe fortunate posi tion of having avoice insetting policies which inturn have astrong influence onthe trade inthe opposite direction where hecompetes asanindependent with the same conference members whose policies hehelps determine Veconsider the existence of strong nonconference competition inthe trades involved animportant factor inthis decision The agree ment inquestion isnot likely todrive nonconference competition fronl the trade since nonconference lines have always been astrong factor inthese trades This agreement isnot likely todeprive the shipping public of itsopportunity toship onnonconference lines Moreover the trade isovertonnaged and there does not appear tobeany likelihood that this agreement will restrict the nlovement of goods Areasonable term and condition of admission may beone which facilitates the elimination of differentials inrates for transporting the same goods over the same routes but inadifferent direction af well asone which promotes rate stability ineach direction The Commis sion has been concerned with the existence of such differentials partic ularly asaresult of facts brought out inthe hearings before the Joint Economic Committee Discriminatory Ocean Freight Rates and the Balance of Payments hearings pursuant tosection 5aof Public Law304 Official notice istaken of the contents of the reports of these hearings printed for the use of the Joint Economic Conimittee The committee has suggested that one of the reasons for the decline insteel sales abroad may well bethe trahsportation advantage enjoyed byforeign steel producers due toocean freight rate differen tials Itwas shown that ocean freight rates established bythe conferences which control most United St ates shipping are much higher from agiven port inthe United States toaVestern European port than are rates onidentical products shipped inbound from the same ports toagiven American port hearings pt 1p2Both of thconferences parties toagreement No 9218 transport commodi ties between ports inthe United States and Vestern European ports One of the causes for this condition isthefact that rates ineach direction are established byseparate conferences ineach direction This will still bethe case but now membership will beidentical where any line offers services within the jurisdiction of both conferences Without such anidentity of interests between the two conferences QJilMI



INTHE MATTER OF CONFERENCE AGREEMENT NO9218 175 itwould beimpossible totake any rate action reflecting the common interests The members of aestbound conference will have different economic problems and different national loyalties affecting their decisions onthe rates tocharge than members of aneastbound con ference The diversity of interests resulting from adiversity of membership inhibits the establishment of rates which reflect acommon interest Ifthe members of the conferences ineach direction are substantially identical they will approach rate problems onthe basis of the round voyage economics of all the members rather than onthe basis of competition with carriers operating independently inthe opposite direction Studies and investigations are not going tomake owners change their rates toeliminate differentials aslong aswe have decisions made byprivate property owners inafree enterprise system and itistotheir diverse interests tocharge different rates ineach direction Tothe extent the world economy isfree and competitive itwill bepro moted byrates made inthis manner even though disparities may result The advantages of afree economy rest onthe enlightened self seeking of sellers and buers of transportation service Dis parities are the result of this self seeking at present The govern ment may provide incentives and legal means for accomplishing the result of eliminating differentials byprivate decision ifitisinthe public interest tohave such differentials removed byactions which promote elimination of incentives tocontinue disparities The pro posed agreement isavery limited step inthis direction byfacilitating discussion of ways and means toeliminate differentials and still main tain rates at levels that will produce areasonable profit onaround voyage basis There isaneed for discussion based oncommon interests The com mittee hearings refer toanacknowledgment of the need byanowner srepresentative who said there have been some differences inrates which make little sense at all and we inthe steamship business agree that any disparities between inbound and outbound rates must bebased onsound causes or adjusted pt 3p593 Ifthis istrue the mutual membership agreement will promote the ascertainment of sound causes or adjustments which will beinthe public interest of afree competitive economy rather than agovernment controlled one vVe find therefore that the agreement isareasonable one according tothe terms of the statute The question of whether itisequal aswell asreasonable isless difficult of determination The statutory mandate that provisions governing membership beequal issatisfied ifanoutsider isgranted membership onthe same terms asthose already inthe conference and onthe same terms asother applicants No contention was made 8FMC



176 FEDERAL MARITIME COMMISSION that the agreemeilt isnot equal inthis sense and we find that this requirement of the statute issatisfied Tehave examined the proposed agreement and find nothing which warrants itsdisapproval nnder section 15Veconclude that agree ment No 9218 isareasonable and equal condition or conrerence mem bership and isnot discriminatory asbetween carriers detrimental tothe commerce of the United States contrary tothe public interest or otherwise violative of the Act Itshould beapproved under section 15of the Act Anappropriate order will beissued Chairman Harllee and Commissioner Barrett dissent from the majority opinion and their views thereon will besubsequently expressed FEDERAL fARITIME COMMISSION No 1100 Sub 1INTHE MA ITER OF AGREEMENT No 9218 BETWEEN THE MEMBER LINES OF THE NORTH ATLANTIC CONTINENTAL FREIGHT CONFERENCE AND THE CONTINENTAL NORTH ATLANTIC VESTBOUND FREIGHT CONFERENCE This proceeding having been instituted upon our own motion and having been duly heard and full investigation of the matters and things having been had and the Commission onthe date hereof having made and entered of record areport onfurther hearing stat ing itsconclusion and decision thereon which report ishereby referred toand made apart hereof Itisordered That agreement No 9218 ishereby approved By the Commission FEDERAL MARITIME COMMISSION No 1100 Sub 1INTHE MA ITER OF AGREEMENT No 9218 BETWEEN THE EMBER LINES OF THE NORTH ATLANTIC CONTINENTAL FREIGHT CONFERENCE AND THE CONTINENTAL NORTH ATLANTIC VESTBOUND FREIGHT CONFERENCE ohairman Harllee and 0ornmissioner Barrett dissenting While the majority purports toagree with the open door policy regarding admission toconference membership ithas proceeded toplace obstacles inthat doorway never intended byCongress



INTHE MATTER OF CONFE ENCE AGREEMENT NO9218 177The Antitrust Subconunit eof the qommittee onthe Judiciary has observeCl that Since 1940 the Oommission or itspredecessors have committed themselves toanaffirmative policy of assuring relMively easy access toconference mem beship for newcomers Support for this position can befound at least indirectly inthe Shipping Act itself Itissafe togeneralize bysaying that today asamatter of lawaline inust beadmitted toany steamship conference pro vided itbas tbe a1bility tomaintain and bas the good faith intention of institut ing aregular service inthe trade included withht the ambit of the oonference af 1eement Emphasis ours 1By approving agreement No 9218 hmvever the Commission isnow sanctioning anagreement which would allow each conference toimpose upon applicants acondition for membership affecting their participation inatrade not included within the ambit of the confer ence agreement Thus the Vestbound Conference may now prevent itsmembers and prospective members from operating asindependent carriers inthe eastbound trade from the United States toContinental Europe inour view adifferent trade entirely Inasimilar manner the Eastbound Conference may influence the participation of itsmembers inthe westbound trade Apropos of such acondition the House Antitrust Subconunittee sinvestigation showed that Various reasons have been offered oer the course of years for excluding applicants from conferences Since itisnow recognized byconferences that fewifany of these alleged justifications would beconsidered valid today inview of the Board sopen door policy with respect tomembership current efforts toexclude new members from steamship conferences have had toassume more subtle guises These have taken the form of efforts topersuade applicants toremain outside the trade because of the thinness of traffic delay and pro crastination inthe processing of applications for admission or exacting asconditions of membership agreement with respect torate practices inareas beyond the scope of the conferenoe Unless vigorously enforced terefore the Board sopen door policy may prove largely hortative inlight of the many devious means which conferences continue toemploy togainsay admittance tooutside lines iEmphasis ours 1The concern expressed bythe subcommittee over the very type of agreement now approved bythe majority isnot inthe language of itsopinion anexcessive deference toformality Itisanexpression of concern over what could beahighly anticompetitive device dis advantageous tomany carriers inthe trades served bythe conferences As pointed out bythe Examiner the respondents have chosen tomain tain their separate existence notwithstanding the ircontention that Ei 11Report of the Antitrust Subcommittee of the House Committee onthe Judiciary HRept No 1419 87th Cong 2dsess p971962 2Report of the Antitr ust Subcommittee of the House Committee onthe Judiciary HRept No 1419 87th Cong 2dsess p981962 8IfMO



178 FEDERAL MARITIME COMMISSION the two trades are inreality but one The only reasons proffered for the retention of their separate existence are some rather vague refer ences toadministrative reasons 3Respondents point tothe unique competitive position of the one way operator asjustification for the imposition of the membership condition here at issue Yet the record contains not one scrap of evi dence that such competition has ever been faced bythe conference inthe absence of tJhe proposed condition 4The entire testimony onthis count isprospective only and iscontinually characterized bysuch prefatory phrases asItisconceivable Itmay well beor Itispossible Such conjecture isathin thread byvhich tosuspend acondition tomembership particularly inthe face of the announced policies of the Congress this Commission and itspred ecessors 5Vhen the conj ectures frespondents are weighed against the experience of Finn Line which for economic reasons resigned frOln the Eatbound Conference rather than join the Vestbound Confer ence we find itdifficult tounderstand either the maj ority sreasoning or itsconclusions The record shows that the ability tooperate asanindependent isasubstantial factor inallowing anew carrier tobreak into atrade As one witness the agent for Finn Line inthis country testified Aobviously being new inatrade and coming into the vVest bound Conference asanew line certainly this would apply toany trade itwould bevery difficult tosucceed quoting the same rate asagainst lines who had been inthat trade for years oj QThen itisyour opinion that togoconference would require aconsiderable amount of effort toestablish adifferent contact AVewould have naturally lost all of our customers that we had developed asanonconference line and then going into the conference we just would have tostart afresh and develop new customers Aline sstatus asanindependent has been avaluable opening wedge inthe trades served bythe two conferences Vhen inthe exercise 3Respondents point tothe fact that different representatives attend the meetings of the respective conferences We fail tosee the efficacy of the point particularly inview of virtually identical membership inboth conferences Indeed the testimony onthis point seems toindicate merely that the two conf rences are not prepared toconsider forming asingle conference at the moment Finn Lin was formerly amember of the Eastbound Conference and operated west bound asanindependent but the record nowhere discloses any injurious effect onthe Eastbound Conference soperations byvirtue of Finn Lines unique position There are noexhibits or testimony inthe record which provide any basis for area sonable determination astothe number of dual capacity shippers Iethe person who both exports and imports inthese trades or the amount of cargo they ship Thus there isnoway of determining the degree of probability that the fears of the respondents would berealized without the proposed condition 8FMC



INTHE MATTER OF CONFERENCE AGREEMENT NO9218 179 of aline sbusiness judgment2 itfelt that itwas sufficiently established inthe trade tobeable toget the advantage of conference membership and still hold itscustomers itwould apply for conference member ship The record further shows that while some goods moved inbthdirections this was generally not the case Itisonly natural there fore that acarrier sfortunes eastbound and westbound did not develop at precisely the same rate and there might beaconsiderable period of time when his busilless judgment would dictate that heoperate conference inone direction and nonconference inthe other Thus under the subject agreement inorder toshare the advantages of conference membership inone direction acarrier might beforced toassume adisastrous loss of business inthe other The views of the maj ority tothe effect that rate disparities can bebetter eliminated through this agreement ispure speculation and inany event irrelevant The membership of the two conferences isprac tically identical now and itisdifficult tosee just how the requirement of common membership can possibly contribute toasolution of the problem of inbound outbound rate differentials GIfthe problem were that simple the Commission would we are snre seek legislation which would authorize only two ayconferences The approval of this anticompetitive exclusionary device contravenes not only section 15of the Act but runs contrary tothe maj Ol itis desire for afree competitive economy inthat trade vVhile itistrue that reasonable conditions have been approved they have been routine innature designed mainly tomeet conference expenses and insure the financial integrity and operational readiness of the applicant Many conferences have admission fees which range frOln 100 to2500 One conference exacts areadmission fee for lines seeking torejoin the conference within 3years after resignation Abond or security deposit inlieu of anentry fee isrequired byanum ber of other conferences Several conferences impose both anadmis sion fee and anindemnity bond However even anadmission fee high enough todeter some smaller carriers from entering the confer ence has been disapproved asdetrimental tothe commerce of the United States Pacific OOGr 3t E1trol eCtn Oonference 3USMC111948 Inour view any further inroads onthe open door member ship policy beyond the requirement that the applicant beoperating or show intent or ability tooperate inthe trade and such other routine conditions asdescribed above are contrary tothe essential 6Inthis connection the majority would appear toaccept statements made before the Joint Economic Committee asfacts proven here and which are entitled toweight inreaching our decision inthis proceeding Until the parties tothis proceeding have been aft orded anopportunity totest the validity of such statements they cannot beused asabasis for our decision here 8FMC



180 FEDERAL MARITIME COMMISSION and well defined administrative policy governing conference member ship and are unreasonable unjustly discriminatory asbetween carriers contrary tothe public interest and detrimental tothe com merce of the United States Tewould uphold the Examiner and dis approve the agreement asimposing anunreasonable condition onmembership incontravention of section 15Signed THOMAS LISI Secretary 8FMC



FEDERAL MARITIME COMMISSION

No 1072

INVESTIGATION OF CERTAIN PRACTICES OF

STOCKTON ELEVATORS

Decided June 30 1961

The record does not show and will not support a finding that either respondent
participated in any act which was unjust unfair or unreasonable Accord

ingly neither the initial paragraph of section 16 nor the last paragraph of

section 17 of the Shipping Act 1916 are shown to have been violated

H Stanton Orser for respondent Stockton Elevators

Alexander D Oalhoun Jr for respondent 1itsui Co Ltd

Frank G01mley and Robert J Blackwell Hearing Counsel

REPORT

BY THE CO 1MISSION Thos E Stakem Vice Ohairmatnj Ashton

C Barrett James V Day OOmmissioners

This is an investigation on our own motion into 1 the practices
of Stockton Elevators in connection with terminal charges assessed

the Department of Agriculture and other owners shippers or

exporters of grain during 1961 and 1962 to determine whether the

Elevator may have violated sections 16 First and 17 of the Shipping
Act 1916 and 2 into the transactions between the Elevator and

1itsui Co Ltd to determine whether Mitsui violated section 16

of the Act The Examiner concluded that neither the Elevator nor

Mitsui had participated in any act which was unfair unjust or

unreasonable within the meaning of sections 16 and 17 and that the

proceeding should be discontinued Hearing Counsel filed exceptions
to the initial decision

The exceptions are in the nature ofgeneral conclusions that Stockton

Elevators in granting allowances or commissions to Mitsui engaged
in a practice which wasunjust and unreasonable in violation of section

17 of the Act and Stockton Elevakors in arranging for Mitsui to pay

wharfage at a reduced rate engaged in an unjust and unreasonable

8 F M C 181



182 FEDERAL MARITIME COMMISSION

practice in violation of section 17 Hearing Counsel agrees that

there is no meaningful disagreement as to the facts and in essence

the exceptions are nothing more than a disagreement with the Exam

iner s evaluation of the evidence A careful consideration of the
record leads us to the conclusions that the exceptions are without
merit and that findings and conclusions in the initial decision are

well founded and proper Accordingly we adopt the attached exam

iner s initial decision as our own and make it a part hereof

001Tllmissioner Patterson dissenting
Stockton Elevators Elevators is an other person defined in the

first section of the Shipping Act 1916 Act as a person carrying
on the business of furnishing wharfage or other terminal facili

ties in connection with a common carrier by water andis a respondent
herein subject to our jurisdiction There is no dispute as to Elevators
status nor as to the facts which show respondent required Mitsui

Co Ltd Mitsui a consignor to pay wharfage in amounts from

to 1 cent a bushel less than the applicable tariff rates in 1961 and

1962 and less than other shippers were required according to the
tariffs to pay during the same period for identical services

The Examiner found that the Director of the Port of Stockton
agreed to charge Mitsui wharfage at one cent per bushel for not

more than ten thousand tons rather than one and one half cents per
bushel as provided by the Port s then effective tariff Elevators

manager and vice president Mr Harley aclmowledged a similar agree
ment The manager agreed that in response to requests by 1itsui if

Elevators felt a need for business and we could afford a one half cent

per bushel or 20 cents a ton orwhatever it might be to make a trade

possible he would authorize them Mitsui to try to make the trade

A July 14 1961 debit memo from Mitsui to Elevators refers to Y2
cent per bu 658 28 above arrangement made through Mr Harley
Mr Lyons 1r Lyons was an agent of Mitsui Mr Harley wrote

Lyons Idon t deny the agreement Idon t remember it Will you
refresh my memory Mr Harley replied on August 3 1961 re

ferring to May 26 notes showing we agreed on a one half cents lj2
per bushel discount in order to realize thisbusiness

Other notations references and conduct of the parties substantiate

the existence of a continuing agreement to allow Mitsui less than the

tariff wharfage by means of lower charges refunds or direct pay
ments to Mitsui

The tariffs in effect during the period covered by the transactions

in evidence were the Port of Stockton s tariff No 3 superseded by
tariff No 5 which provided up to June 30 1961

8 F M C



INVESTI GATION OF STOCKTON ELEVATORS 183

Rates provided in this item are in cents per 2 000 Pounds or 40 cubic feet
Column A Rates apply for Inland Waterway Trade

Column B Rates apply forCoastwise Trade

Column GRates apply forOffshore Trade
A B C

Merchandise n s in bulk direct between vessel and car

truck barge or terminal or direct to or from another

vessel 21 35 50

The wheat in question was transported to Japan Formosa Korea

and elsewhere so column c applied
Elevators regulation provided wharfage is applicable to all grain

moving to and from vessels over our dock at rates published in Port

ofStockton tariff No 3

Before June 30 1961 the Port of Stockton hilled Elevators for

wharfage and Elevators passed the charge on in its own billing for

wharfage pursuant to the Elevators tariff regulations
After June 30 1961 pursuant to Federal 1aritime Board agreement

No 8695 approved January 3 1962 Franchise To Operate Shipside
Grain Terminal Elevator Elevators charged wharfage directly under

its own tariffs Elevators tariff No 1 original page No 9 section

B Vharfage effective July 1 1961 provided for wharfage in

identical terms as the Port s tariff and no longer used the Port s

tariff hy reference During both periods the effect on Mitsui was the

same and Mitsui did not pay the tariff wharfage at the same time

that Government agencies were required to pay the full 11 2 cents

per bu

It was established that 50i per 2 000 lbs or 40 cu ft is equal to

1 cents per bushel

Pursuant to the agreement and before June 30 1961 the following
typical transactions involving lower charges were proven

1 Elevators by invoice elated April 7 1961 No A10665 billed

fitsui wharfage on wheat loaded on SS Oregon Bear 3 161 620 lbs

or 52 693 67 bu at the rate of 0 01 per bu and total charges of

526 94

2 Elevators by invoice dated April 27 1961 No A10737 billed

Mitsui wharfage on purchase of wheat ex eee for loading on

Oregon Bear 3 306 900 lbs or 55 115 bu at the rate of0 01 per bu

and total charges of 55115

These two transactions were pursuant to the agreement betw en the

Port of Stockton and Mitsui and to the arrangement whereby Ele

vators passed on the Port s charges which were 1 cent per bu instead

of 1Y2 cents as they should have been under both tariffs

Pursuant to the agreement and after July 1 1961 when Elevators
obtained the franchise the method of dealing with Mitsui changed

8 F M C
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Mitsui was no longer charged wharfage but billed Elevators and

was paid directly as follows

1 Mitsui by debit memo dated July 14 1961 on a Ohina Bear

total shipment of 7 899 520 lbs 131 658 66 bushels of soft white and

dark hard winter wheat billed Elevators V2 per bu 658 29 with

the notation Above arrangements made through Mr Harley1MI
Lyons The arrangements related to wharfage payments

2 Mitsui by debit memo dated February 7 1962 for wheat

allowance billed Elevators as follows

Oregon Bear 31 884 92 bu @ 1t bu your invoice No B2070 318 05

6 869 036 lbs @ 20t SIT 686 90

Fai1 porL 78 630 33 bu @ 1tt bu your invoice B2070 786 30
California Bear 55 118 12 bu @ ltbu 551 18

WasMngton Bewr 63 568 55 bu @ 1tt bu 1635 69

25 766 bu @ 1tbu 257 66

Anna 0 4 300 IS T @ 33tS
T

1 419 00
Lancelot overcharge per your invoice B2274 882 00

Total 5 536 78

3 Elevators by invoice No B2746 dated March 19 1962 to Mitsui

stated we credit your account for wheat allowances on 3 ships
listed a total of 1 873 77 at rates of 20 cents per ton and 1 cent per
bushel

Elevators paid directly the foregoing billings or gave Mitsui credit

The purchases of the heat were proven as well as the movement

through Elevators facilities Evidence of charges of full 1112 cents

per bu wharfage to Commodity Credit Corporation Agriculture Sta
bilization Conservation Service E D vVilkinson Gr Balfour

Guthrie and Port of Stockton was in therecord

On the shipments covered by Item 1 the record showed Elevators

billed Commodity Credit Corporation andthe latter paid July 11 1961

charges amounting to 1 974 88 for Wharfage as per Port of Stock

ton Invoices SS Ohina Bear The allowances to Mitsui are no longer
expressly stated as being related to wharfage but follow the original
arrangement in being measured as V2 and 1 cent per bushel The

transactions in Items 2 and 3 followed the same course The pay
ments were posted in Elevators records as Conditioning Wbea t

although no conditioning service was performed by Mitsui

Other record evidence showed that Mitsui was the addressee of

letters of credit covering the financing of the wheat and confirmed

the various sales to purchasers in the Far East The letters of credit

required Mitsui to provide documents including full set of at least

two clean on board ocean bills of lading marked freight prepaid
in order to receive payment from the buyer s credit established in

8 F M C
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Mitsui s favor Mitsui was thus shown to be the owner or party
controlling the shipment of the wheat through Elevators terminal

facilities and over the Port s dock facilities into the transporting
ships in accordance with instructions from buyers who were also the

shippers sales were made fob

From the foregoing factsit is found that

1 Elevators arranged and participated in transactions whereby
Mitsui was allowed to obtain wharfage at less than Elevators tariff

regulations applicable to and paidby others

2 Elevators made payments to Mitsui called allowances not made

to any other customers and permitted Mitsui to obtain wharfage serv

ices without charge although under the same circumstances other

customers would be liable for wharfage pursuant to the terms of

Elevators tariffs

The variance between what Elevators records stated payments to

Mitsui covered i e performance of a service and what actually
happened i e no service was performed conceals a continuation of

a practice of giving Mitsui an allowance in the form of a rebate of

part of the wharfage actually due by means of the lower wharfage
billing by a shifting of the obligation to pay wharfage to a govern
ment agency and thereafter giving Mitsui an allowance payment
measured in the same manner as before Normally wharfage is paid
by the person who owns or controls the cargo In this case such

control or ownership is found to be in Mitsui Terminal Rate In

creases Puget Sound Ports 3 USMC 21 at p 24 Mitsui was

relieved of this obligation and got 1 cent a bushel in addition but

no othercustomer wassimilarly treated

From these findings it must be concluded that in arranging a reduc

tion in wharfage chargeable to Mitsui and in making allowances and

repayments to itsui on account of wharfage and not to other cus

tomers contrary to its published tariffs applicable to the public Eleva

tors has not observed a just practice relating to or connected with the

handling or delivering of property consisting of wheat in violation

of the second paragraph of section 17 of the Act The Examiner

should be reversed onthis issue

It is further considered that the Examiner was correct in holding
that neither Mitsui nor Elevators as an other person subj ect to the

Act violated the first paragraph of section 16 as charged because the

prohibition applies only to obtaining transportation by the proscribed
means Wharfage is not transportation

Section 17 does not apply to consignors therefore Mitsui has not

violated section 17
THOMAS LISI

Secretary
8 F M C
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No 1072

INVESTIGATION OF CERTAIN PRACTICES OF
STOC TON ELEVATORS

This proceeding having been instituted on our own motion and hav

ing been duly heard and submitted by the parties and full investiga
tion of the matters and things involved having been had and the

Commission this day having made and entered of record a report
containing the conclusion and decision thereon adopting the initial
decision of the Examiner which report and decision are hereby re

ferred to andmade parthereof

1tis ordered That this proceeding is hereby discontinued

By the Commission
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Signed THOMAS LISI

Secretary
8 F M C
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No 1072

INVESTIGATION OF CERTAIN PRCTICES OF

STOCKTON ELEVATORS

The record does not abow and will not support a Rnding Rhat either respondent
partlc6pated in any act wDich was unJust unfair or unreasonable Accord

ingly neither the initial paragraph ot section 16 nor tDe last paragrapD
of seetion 17 01 the1918 Aet are shown to bave been violated

H StamtanOrser for respondent Stockton Elevators

A7exnder D Calhoun Jr for respondent biitsui R Co Ltd

FrankGormley and Robert J Biackwell Hearing Counsel

INITIAL DECISION OF SOHN DZARSfIALLpEADfINER

On October 1 1J62 the Coinmission pursuant to section 22 of the

Shiping Act 1916 as amended the Act instituted on its own motion

an investigation 1 into the practices of Stockton Elevators the
Elevator in connection with terminal charges assessed the Depart
ment of Agriculture and ather owners shippers or esporters of grain
during 1J61 and 1962 to determine whether the Elevator may have

violated sections 16 First and 17 of the Act and 2 into the transac

tions between the Elevaor and Dlitsui Co Ltd DZitsui to

determine vhether Dlitsui violated section 16 of the Act The order

of investigation names the Elevator and 1lfitsui as respondents
Hearina were held October 1S 1962 and November 27 1962 at San

Francisco Calif Following the close thereof Hearing Counsel filed

proposed findina of fact and condusions of law Thereafter the

Elevator Dlitsui and Hearing Counsel filed briefs Diitsuisbrief cas

accompanied by a motion to dismiss ns to itself By reply Hearing
Counsel requested that the Commission deny the motion The Ele

vator did not file a reply but in its aforesaid brief urged that Tlitsui

be dismissed from the proceeding On DZarch51963 the Commission
ruled that the motion presented issues which wuld not pmperly be

resolved ttt the then existinb stage of tleproceeding and thttit would

therefore ba held in abeyance pending the Esaminersinitial decision
and the submission of the entire case for final decision

8 FMC 187
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THE FAGTS

IdentitJ of respondents
The Elerator is a private corporation whichoilsandoperates s a

public utility grin elecators and terminalfacilities at tlie Port of

Stockton Calif Italso maintains additional grin storage facilities
in arehouses lacated from 12 to 3 miles from tlle terminal The

primry area served consistsof the entire Great Central Vtilley from
Red Bluffdown to Bakersfield A secondary tire includes 1Tevada
Utah and southern Idho As the hereiiiafter referred to Oriental
market for hard red inter hetdevelops the EleTator vill lso
serve the Nlidestern Sttes especially Knsas Colorado and
Nbraska Over theptit has handled or processed commoditiesfor

virtually every grin farm of any size on theiest cost In order of
magnitudeits main custiomers re the local farmers local grain dealers
and merchnts international grain traders eYporters and importers
and the USommociity Credit Corpoit1tlOI1 CCC Normally it
does not own aiiy of thegrain that ithndles

Mitsui not connected ith the steamshipline of the same name is
a grain trading company ithofices in Portlnd Oreg It does not
own or operateany elevators on the west coast tind its business is in no

way competitive ticiththat of the CCC Durinb 1960 and 1961 Dsitsui
stored quntities ofitsovn rain at the Elevator boubht grain from

CCC bothfobvessel and in store at the Elevatorand in sonie

instances shipped its own grain from the Elevator

Tarehouse tariffs and 2vlLarfaqe tarifjs
At least since June 1955 the Elevator hs operted under Ware

housemnnLicensa No3088grnted by tlie Production ndlIarket

ing Administration Deptirtment of Agriculture pursuntto the
United Sttes rarelrouse Act7USC1 241 et se Its 2vureliouse

tariffor storin and handlinb grainin bulk efective June 15 1955
and filed viththeDeprtanent ofAriculture June 20 1955 proided
that Tharfage is pplicable to ll grain moving to and from vessels
orer our clock atrtes published in Port of StocktontriffNo 31

There as no indication in the Eleatorstarif of the specific rates or

rules pplied by the Port of Stoclton the Port in determining its

vharfage charges These charbes cere tissesseci bythe Port which in
most instnces submitted its invoices directly to and received payment
directly from the user

In July 1961 the Elevator entered into anbreement vith the Port 2

under which the Elevator wasgranted afrnchiseto operate a shipside

1This was eventually superseded by Port o4 Stockton tarig No 5
2 This Agreement waseecuted bs Stockton Port District on June 23 1961 and bs Stock

ton Elevators Inc on Julv 5 SA61
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grain terminal elevator This wasduly approved January31962 by
the Federal Maritime Commission as agreementNo 8695 As an

ticipatedby the terms of the agreement the Elevatar issued on July
1 1961 effective the stirrie date its terminalTariff No 1 Naming
RaitesIules and Regulations E1pplying at Facilities of Stockton
letors Section B thereof prescribed a 2vlzar fage rate appli
cable to wheat shipments in bulli in the offshore trade of 50 cents per

2000 pounds 3 or 40 cubic feet This rate vas the same asthatcan

tained in the Parts tariff The agreement in providing for payment
by the Elevator to the Part of certain sums basedupnthe tonnage
movementsof specified cargoes and the harfage and service charges
earned by the Elevatar egpressly contemplated the reductianafharf

tige and otherchrges on brain originating as did the grain in this

case outside ofCalifornia

By cancellation supplement No 1 effective July 1 1961 the Port

canceled its counterpart tariff and served notice that future rates
rules and regulations would be as published in the Elevatorstari

No 1 Thereaterthe Elevator issued andfiled ith he Department
of Agriculture a revised vareho2cse tariffeective July101961 This

provided thatwharfage is applicable to algrain moving toandfram

vessels over our ock Luider Wharfinger Tariff pwblished July 1
1961 Although not required by law or regulation copies of all of

theabove ariswere valuntarily submittedbo the Commissinor its

predecessor for information

Demands in excess of Eletiator capacity
The Elevatorsproblems as a terminal operator are more compli
ctedthan others throughout the country because it serves an extensive

nd important producing re nd consequently a considerable pait
ofits business comes directly from theharvesters The volume of

grain to be received followiilg given spring or fallhrvest cannot

be forecast with certainty TTOr can the capacity thatthe levaor

will have open or available at any future time On occasion there

have beentoto three hundredtrucks as ticell as a number of railcars

awaitin discharge The trucks must be returned to the fields as

promptly as possible in order to pick up additional loads and the hold

ing of the railcars results in congestion on siclings and the accrual of

demurrage charges V11i1e most of thenonGovernment commodities
orsocalled free stocks are moved to the Elevator under schedules

providing at least approimate times for egport shipment the CCC

aFuture rePerences to quantiries of wheat are mainly in terma of bushels For converaion

purposes 60 ponnds equals 1 bushel 33 bushels equals 1 short ton and 50 cents per
shoit ton equals 1iz cents perbushel

The record shows that the principal commodities handled by the Elevator are wheat
rice corn barley and milo

8FMC
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stocks are ordinarily cleposited for an indefinite period pending a

buyer an unknovn buyer who may come forward within

short time or not for a prolonged time The CCC does not as agen

eral practice ship grain on its own account Moreover the Elevator

does not and for corporate organizational reasons not clearly disclosed

by the recordcnnot engage in the grain merchandising business

The Elevator as a pirblic utllity and as a commercial enterprise is

obligated to egert every reasanable eort to provide thehandling
processing and storage services required by its customers especially
thase in the 1QCa1 area hen it becomesinadvertently overboaked or

grain awaiting receipt egceeds capacity there are three possible
solutions

a Leave railcars on derriurrage until space apens up This is

egpensive and can only provide limited additional capacity for limited
times

b Rehandle the grain and truck itto warehousesaway from bhe

terminal elevator and then back for shipping This costs at least

150 a ton 45 cents per busllel and outsidewarehouse space is not

always available

c Arrange far immediate shipmentof some commodity thereby
freeing space Since theCGC sells only to thase who come ta buy
nd the Elevator cannat engage in grain znerchandising this involves

solicitation of the cooperativeeorts of grain traders to egpedite
egport sales

Proqram to develop Oriental gravn market

Hard red vinter wheatfrom the Great Plains area a highprotein
vheat used for bread flour constitutes thepredominant grain surplus
in the Un2ted States Historically egports have been almost entirely
through gulf Great Lakes and Atlanticports to Eurapean and Near

ast markets During the late 1950sthe Department of Agriculture
through its Commodity Stbilization Service working vith a

number of Micwest farm groups represented by the Great Plains

Vheat Market DevelopmentAssociat7on port authorities up and

down the west coast grain traders and railcarriers initiated a con

corted effort to develop a market for thswheat in the Orient

Japan Korea and Formosa The Elevator and Mitsui were in the

forefrontof this activitiy John Harley the manager and a vice

presidentof the Elevator over a period of more than 3 years con

tributed thousands of hours to this program It was recognized
that this market offered the only sizable growth potential for wheat

consumption and could provide an egport autlet for as much as 50

millionbushels ayear This ould not only resultin the Governments

reoovering the funds invested in surplus stocks of this grain and

avoid continuing storage egpenses but would also beneficially aect
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Vith cantinued appreciationfor the work that you and sour association are

doing I am

Sincerely yours s CLARETCE DPALMBY

Clarence D Palmby

dssocyiated Admvnistrator

In November 1960 the railroads reduced the brain freight rate from

the iYlidwest to the vest cotistfrom 90 cents perhundredpounds cwt

to 82 cents per cwt This however was insufficient to overcome the

advantage held by the Canadians and efforts were continued to obtain

still lower rates Under dteof January 16 1961 the Secretary of

Agriculture addressed a memorndum to the Under Secretary and

Assistant Secretaries of the Departnzent Thich in pertinent pait
stated

Subject Epanded Agricultural Export Activities

I approve and endorse the recoinmendations from the Coniuiittee on Agricul
tural Eaports on wasand mens of ezpanding US agricultural eaports These

recommendations listed belov are the result of studies made as directed in

memorandum No 1441 May 31 1960 and take into account the past several

years of highly successful market development activities by the Department and

cooperating farm and trade organizations
In order to give American farmers thebest possible opportunities foreapanded

markets and to give the free orld fullest adantage of our agricultural abun

danceyou arerequested to take appropriate steps to put these recommendations

into operation as rapidly as possible
1 EPORT POLICY

1 Develop ezport policy to improve the competitive position of US hard red

winter wheat inFar Eastern markets

Throughout 1960 and 1961 the movement of hard red winter wheat

through west coast ports to the Orient continued to be of a promo
tional nature Fuially in May 1962 the rail freight rate as further

reduced to 70 cents per cmt which rendered the Midwest wheat com

petitive with the Canadian heat Reference to subsequent develop
ments is noted by the follotiing item contained in a Department of

Agriculture release dated December 5 1962 covering trade problems
discussed by Secretary Freeinan and Japanese MinisterofAgriculture
and Forestry Shigemasa

The discussions also ranged over Japansgroing interest in imports of high
quality hard winterRbeat from the United States and of its continuing interest

in imports of western vhite wheat Secretary Freeman pointed to the steps
taken b9 the United States to obtain necessary freight rate adjustments and to

make stocks of wheat available at vest coast locations in order to facilitate

Japanspurchase of winter wheat

Transactions in issue in t1is investiqations
Immediately following the first rail rate reduction in November

1960 the various interests that were 7orking on the program decided

eDetails regarding individual shipments are contained in the appendig hereto which is

mrnnrAted in thPSe finAinanf PArt
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that despite the fact that the rail rate gap had not been closed they
should maka every effort to get grin out from thelIidwest through
the Elevator and into the Orient in order to maintain the interest of

the oriental buyers and in order to slloT goodfith in the rail
carriers veryone agreed thtit was the necessrything to do that

4nce you strta promotion yOLl just cntstop it Uectiuse the fellov

hasntbeen able to bend quite as ar as you anted The oribinal
Ilan tivasto solicitorders from buyers in the Orient and then pui
chase the amount of ticheat required from free stocks in the Midest
This would get the wheat movinb and demonstrate the potentilto the
railroads and to theoriental buyers

Mitsui while realizing that movement of the wheat at the then e
ective 82cent rail rate vould be very dificult volLUiteered to ttempt
it Mr Harley although not requested by Mitsuito do so Jeilt io
Elmo Ferrari director of the Port nd told him that elen though
the rail rate deemed necessary had not been obtained n attempt
would be made to move some wheat out of the l2idvest into oriental

markets but that sacrifices would have to be made by everyone DZr
Ferrari abreed thtthe Poitould help by charginb wharfage at 1

cent per bushel for not more thn10000 tons rather thnthe 112 cents

per bushel provided by the Porsthen effectivettirif Hoeverafter

purchasing 52694 bushels from free stocks lield by farmers and deal
ers in Kansas Colorado and Nebraska ancl shipment to the leator
it became apparent that the loss to Mitsui voLldbe egcessive Accord

ingly an additonal 55115 bushels the balance required to make up
the total needed to satisfy salesj11C1had already been arranged
vere purchased from CCC stoclis in the Elevtor The terms of this

purchsewere in store rtither thanfobvessel Rs the CCC 11eRt
had to be blended with the fiee stoeks in order to provide the clesirecl

protein content The only way this blending could be accoinplished
was to buy instore

This shipment totaling 107809 bushels as lifted to tlie Oregon
Bear on or about 1pri1 27 1961 for esport to the Orient The Port

contrary to its usual though not entirely consistent practice of billing
vharfage chrges directly to the user addressed its invoices to the
Elevator These ere for 5115and 52694 or ti totlof107309
representing the agreed upon vharfage charge t1 cent per bushel
The Elevator merely attached the Ports invoices to its oncover in
voices in the same amount and forvarded them on to Mitsui llitsui
made payment of the full amoLUlt to the EleTator and the leTator
issued its check in the same amount to the Port This asawash
trnsaction in hich the levtor vas notlllllb 1110itlllll 1 CO11ClL1Tt
Its ticcountant tinb on hisoninitiative posted the nlounts in the

ordinary boolsof account under Prepaid Tharfe and imme
cliatelv charedthem outbv invoice to Mitsui
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In addition to the foregoing shipment through the Elevator to the

Orient there are five other shipments in issue in this proceeding All

involved the purchase by DZitsui onfobvessel terms of CCC

heat stored in the Elevtor Vharftige charges at the rate of 50

cents per ton 112 cents per bushel prescribed by the tariff were paid
by CCC The Elevator at least onc2 by check and otherwise by ac

count creclitlnirlto DZitsui soctilled llowances vhich varied from

12 cent per bushel to 1 cent per bushel to 20 cents per ton This

heat totling 4fi5265 bushels had been sold by Mitsui to buyers in

Lhe Orientlmarletbut as L1Ir Harley freely testified this fact was

not the consideration for the Elevatorspayment to Mitsui of these

1lotincesamounting to363641
The Elevatorspurpose involved two separate and distinct operating

problenls The fiist concerned teinporary but acute space shortages
eperienced CLl1111 the 1961 spring Rnd fall harvests Its facilities

ero overtaied on a number of occasions At times necessary addi

tional space at or within reasonable distance of the terminal was

ulobtinableerel ol ternporrybasis iVlr Harley in keeping with

his usual practice increased his efforts to get various grain tradersand

others enbged in the brain egporting business to egpedite sales of
CCC Thetfor erlyeport Numerous such sales were arranged and

consummated wider the usual terms and conditions common to this

traclebutthevoumemoved asnatalays suflicient to remove thecon

gestion problem William A L Lyons a grain trader representing
1Iitsui s resident bent in its Portland Oreg office wasparticularly
cooperatiein these circumstances In most instances the sales which

lie as able to tirrLngeere on at least breakeven basis and no allow

inces erepaid There were several times however when he found

rhlt the price he ould have to pay CCC for vheat washigher than

coinpetitive orldmrkets and thattheseparticular sales could only be

mdeat a loss He reported these findings to Mr Harley indicating
the potential volume of whetand finncial loss concerned in terms of

so much per bushel orper ton After considering the dollar amount re

quired to mke up the oss theeieiicies of the Elevatorsspace

roblems nd thevilbility ofalternativesolutions Mr Harley
oilld clecide liich of these possible sales he should tellTZr Lyons to

forgo and rhich lie should ask him to try to make itbeing understood
that the Elevator vould assumethe loss

In those cases identified in the appendig hereto as shipmentsITO 2
prtof 5 nd 6 i2r Lyons at the request of Mr Harley sold

364830 bushels ofhetto buyers in the Orient and received allow

ances from the levator totlilig24206 These allovances were

computed to offset the losses thttiould otherwise have been sustained

Vhile the record contains interchangeable characterizations oP these transactions se
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Yn August 1962 a Deparment bf Agriculture auditor Mr Olen

Lane undertook an audit of the Elevatarsbooks covering the period
January 1 961 to July 1 1962 iVlr Harley suggested that if it

would be of assistanceto hiiiin the preparation of his report to his
stiperiors lie MrIttley vould be tivilling to prepare ineno7i

dumregarding the wharfabe reduction and theallowances tha hact
beengrnted Mr Laneareed and an August 24 1962 Mr Harley
avo him a memorndumcontaningfrank and specific references to
these transactions

THE POSITION OF PdRTIES

1here is no relymeninbful disabrernentbeteen the parties as

tothe facts here concerneci Differences go only to the conclusionst
be drawn therefram nd the imterpretations olaw pplicable thereto

Hearing Caunseltlrethtin granting allowncesto 3Vlitsui the
letor engged in a practice whch was unjust andunreasonablein
1iolLtian fsectioil 17 that inarranging for1Iitsui to pay wharfabe
ta reduced rate itsinilarly engaged in an unjust and unreasonable

pracice in violtion of section 17 and that 1n acceptingharfage tit

lessthnthe applicble tariff rate Mitsui violated the introductor3T
plragraph of sectian 16 of the 1ctItis the proposal oF Hearing
CoLUiselthatthe Gammission should accordingly 1 by rule prescibe
ihittleFIeltorcease ancl clesist from aying allonees to users o
i tsflci1 i tzes in connection mith the movement of Governmentowned
rin tind 2 direct the Elevatar to recover from Mitsui a the
difference betveenthe applicable rate for wharfczqe andthtactiially
paid and b the allowances granted 7n connection with the
overnmentovneclbrain

The levatorRiid Mitsui urge that the investibation has failecl to
sha that either hasoltedany sectionof the 1ct

The pplicableparagraphsof sections 16 and 17 provide
EC 16 That it shall be unlawful for any shipper consignor consignee

forccrarder broker or other person or ans oflicer agentor emploeethereof
kiroringly and willfullydirectly or indirectly bs meZns of false billingflse

clssification false veighing false report of weight or bs an9 other unjust or

uifairdevice or means to obtlin or atteuipt to obtaintranspoitationb ter
for properts at less tban the rates or charges hich would otherwise be

applicable
SEC 17 Eers such carrier and eeryother person subject to his Act

shall estaUlish obserzeand enforce just and reasonableregulaions and practices
relating to or conected wihthe receiving handling storing or delivering of

properts Whenever bhe board finds that ans such regultion or practice is

unjust or unreasonable it mas determine prescribe and order enforced a just
and reasonable regulationor practice

s By amende@ proposed findings and on briet Hearing Counsel noted that they would
not argue that the record establishes a violation of section 16First by the Elevator
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As recited by the foregoing facts this case concerns one shipment
involving a reduction in 2vlzarfaqe and five shipments involvingallo2v
ances 7Vith regard to theallovcrnces Hearing Counsel coirtend that

paymerits to a userof terininal facilities orservices re kin to rebates
and constitutea prctice vhich ends to frustrate the fairness and

equality of tretment vhich the Actrequires be accorded 11 similrly
situated users thatlthough there was no existing competition rela

tionship between CCC and Mitsui they Teresimilarly situateduseis
that bhe grntof anything ofvlue to one user to theesclusion of

others is condemned by the Act Rnd that in these instances the

practice vas secretnndsurreptitious
Hearinb Counsel further contend that the Elevatorairanbed for nd

permitted a 2vJarfage reduction vhich Mitsui knowingly and will

fully by an unjust device or means receiveci thatthe harfage
reduction as in connection with the transporationof boods by water
that it resulted in payment by Mitsui ofaharfgecharge at less than
theapplicable rate therfore and thatwhether Mitsui wsashipper
or merely ti supplier ithinthe contetof section 16 is a distinction

withouta difference Egtensiva reference is given to the legislative
history of the introductorypragraph of section 16 9 tovlidtethe

position that the phrase transportation by ter encompasses
terminal servicesand is not restrictedto ctual atercrriage

The Elevatoron the other hand urges that in most instancesvhere
Mitsui bought nd sold Government grain from the Flevator at the

Elevatorsrequest in order to free up spce no allowances were made
that the five allo2vances here concerned ere isolated actions out of

hundreds of trades that they were open and bove board without
concelment or falsity made in the regular course of business and

fully accounted for thatMrHrley voluntarilyprepred a coinplete
memorandum disclosing thefcts thattlle Elevtorusuallyabsorbed
the costs of moving brain to other arehouses as well as ril demur

rage accuinulated duringthe interim but that in these instncesthere
vas no outside varehousing space Further tlitthe allowances

merely equaledthe difference between the orld marlettind the GCC
price and consequently provided no profitto DZitsui hat they were

paid as good consideration for he resultsachieved freeingup the

elevatorand in each case constituted a much less etpensive solution

of the problem than availablealternatives if anythatit fias never

the practice of the Elevator to grant allawances as its management
knovs thtsuch a practice open ar hidden will destroy its business
and that Mitsui at no time solicited any allowance or reduction or

realized any profit therefrom did not knov when if ever it might
s Hearings on S 3467 Apr 28 1936 bePore the House Merchant D2arine und Fisheries

Committee 74th Congress
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agin be calledupon to help and did not expect future allo7ances of

any kind

Finlly the levator contends thtit the 2vharfaqe reduction as

given as a contribution ar sacrifice by the Port 10 in support of the

pragram to promote thesle of surpluslidest hetit in the Orient
a program sponsored directly and tictively bytheUS Governinent
that its purpase was to assist in offsetting the then eaisting rail freillt
differential and thutthe Government mongits comtributions to the

proralnmoved severlprcels of hentfrom the Midest to tlie

west cost and absorbed the ril freight penlty In summRSy tlze

Elevtor rgues thtit none of these trnsctians ere unjust unfiir

orunresanable aird thtno one as prej uciiced thereby in ny
Onthe contrRryit concluclesthtitthey cere beneficialto the GoTern
mentsprogramto promote the development ofthe oriemtal mrket
provided thefrmeiswith elevtorcpcity for their currentharvests
and improvedthis Nationstradeblance

DZitsui by elceptianllye11prepared motion to dismiss memo

randum in supportthereof nd brief 11 simultneously submittecl

nd incorportedeach within the other by reference takes little

etception to Hering Counsels proposed fuidins of fact but ures
the conclusion tlatno violation af any sectianof tlie 1ct 11as been

SIlOll The entire proceecling LIbt10S IltSlil vasillconceiTed nd

no case has been madeagtiinst itfor the simple reason thtrhere

has tno time ueen any case to be made A detailedtintilysis of the

lawand thefctsis offerec in support ofthe Prapasition thtshor

inb ofvioltion of the introductory ptirarph af section 16 must be

foundecl upon ffirmativefindinsithrerd to five elements Tliese

elements nd the basis of Dsitsuisdenial mty be summrizecl as

follors1 The llebecl vialtor must beaslipper C011S11101

consinee fararder broker or other person ithin tlie terms

of theprabrph buttZRtMitsui in 11 pertinenttrilsLCtions s

none of these 2 tllere must beuse of some unjust or unfircleice
orsameflsitybLtthutthereasnone 3 theallegecl violtormust

hve been in a position to effecttrnsporttion by ater but tht

Dritsui s not 4 there must be ti shoing that otherrtes tllan

those ctullyreceieclere the only laTful ones butthttherehs

been no such shotilllb and 5 tlre ction of the allebed vialtarmust

hare beenlnollgnndillful but thttlsas not shovn

Itis unnecessryto burclenthis decision with detileddiscussion of

every lenlpoint rtiised b3 the parties Tlie issues tire simple nllci

direct 1 DidlIitstii violRtetheiUoecuotedprrph of sectirnl

16 by cceptin hRrfbe at less than thelpplictiblerLte Rnci 2 did

the levatorvioltethebovequotedpnrbraph of section 17 by a
loThe Port isnot anarty to this proceedln
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grntinb tllo specifieci llonces to Mitsui 11 and b byarr2Lllglllb
for DZitSlll t0 pLy harfge tless thnthe applicnble rate

Inurginb that the ord receipt nd in turn accepting shoulcl be
redinto section 16 as being synonyms for obtinHering Counsel
reasons thtto hold otllerlise7ould betpermitninsultedavenue
for the manipulation of preferences andciiscrimintionshich could
reclily reck the conbressionnllyintended regulatory scheine that re

quires similrlysituted persons to be tretedalileBe that Rs it

may the terms re not synonymous
1ndthe timendment of the stt

ute by interprettion or otherseis beyoncl the poer of the Com
mission There is no 2L111J1bL1Tt 111 tI10 orcl obtinndtherefore
there is no iiecessity to 1001 elsellere to deteimine its mening in this
sttute USv72cze 246 F 2CZ 22 Co7gtePclmolive Peet Co v

IG 110 F 2d 264 1helaT tis enctecl is cletir If it proves inde

quate it myueanended jJlit 021ybthe Conress
In ny eent these provisions ofthe statute clo not provide flat tind

unqutilifiecl prohibitions Section 16 prohibits only unjust or unfair
devices or mens to voidpyment of tlieapplictiblerte Section 17

prohibits on13T unjust or unreasonable practices Thus even if

Herinb Counselscontention thtcceptinb vharfage at less thnthe

applicablerte could be desibntedas device or means violtion
llsnot occurred unless the record supports an additiontil finding of

unjustness or unfairness Sinilrly eveil should it be found tht

grtinting llonces in five instlnces constituted practice there is
no violtition intheabsence ot a finding that the practice stmjust or

wresonble The same must hold trtie 1ith regnrd to the sinble
instnnceofarrangingfor reduced vharfge

The Shippinb Act wsnot drai1to brinb about bsolute equtility
of treatmeilt of all persons subject to the Lct by till other persons sub

ject to the Act This is eviclent fronthe lanbue usecl by Congress
in consiclering mendments recently enacted as Public Lv87346

75 Sttit 762
This section ould amend section 1Third Shipping ct 1916 to insert the

word unjustls before the ord discriminating This i11 conform that sec

tion to all other portions of the Shipping Act 1916tere not all discrimina

tory conduCt is forbidden Uut onl Yhat hich is unjust Senlte Docuulent

To100 37th Congiess2d session at page 214

There has been no shoing thtny party suffered a disadvtintage
by reason of theallonces or reducedhrfae 1To prtyhtsp
pered to claim disdvntge or loss of competitive posture or ny

1 The allownncesnere not relflted to tari8 charges The whflrfnge charge was but it

wAS assessed by the Port as deviation from the Portstariff before the Elevntor hnd a

terminal tarifC

According to ebstersAiev Collegiate Dictionnry 1961 obtnin is helci to mean

1 To get hold of beort gain posessionof procure This cleaiiItiiiolesmore thtin

passive receipt or acceptance
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thing else Insofar as Mitsuiscompetitors may be involved Hearing
Counsels proposed finding that allonces made by the Elevator to

Mitsui were not solicited by Mitsui but weremade in order to freeup
space for the benefit of the Elevtornd represented nothing more

than the difference beteen the price paid by the ultimate purchaser
anc the cost to lZitsui to obtain the grin from Government stocks

storecl vith the EIeRtor negtesa findinb thtDIitsui benefitted If

DZitsuidid not benefit it is dificult to determine ho its competitors
couldhaye sufered The mere fact thatlIitsui ccepted reduced

harfge rate does not in the bsence ofproof to the contrtiry imply
that it vas dishonest or used a device or means which wtis unjust or

unfirThe record does not show and ill not support a finding of

this nature

Inadopting suchbroad and undefined terms as unfair andunjust nd

unreasonable Congress granted the Commission wide discretion in

determining whether the circumstances in any given case violated the

statutes LykesHarison Poolinq Aqree2ent 4 FMB 511 527
Addison v Holly Hill Fruit Products 322 US 607 616 rehearing
denied 323 US 809 Isbrandtsen v US 2r39 F2d933 37 affd356

US 481 495 Hering Counsel offer the phrase elementalfirness

ndequality of treatment as the standard by vhich theconduct of the

parties should be judged and cite the banana cases as authority13
There can be no quarrel ith this as a general statement However
as bove pointed out the terin equalitycannot be used in its copy
book sense There maybe inequality if it is not unjust unreasonable
nr unfair Thebnncases were decided an the basis of unjust
discrimination and equality of treatinent ivasan incidental considera

t10I1 In Consolo v Grace Line su1rra the Commission concerned it

self ith justification for the different treatment of shippers A11 of
he banana cses erebsed on unjust discrimination and did nat

condemn discrimination or inequality of treatment which was justi
fied Moreoer those decisions turned upon the specific sttutory
provisions of sections 14 Fourth nd 16 First neither of wluch are here

concerned InIntenational Tradinq Corp of Virqinia v FallIiver

Line Pier 7 FDZC 219 also relied upon by Hearing Counsel theres

reference to certain prctices but the true issue mas undue or unjust
discriminationbeteencompetitors and the injury resulting therefrom

Inthe instant ctise the bsence of competition and of injury is dmitted

It cannot be found thRtthe levator engaged inaprcticewithin

the meaning of section 17 The essence of a practice is unifornlity It

is something habitullyperformed nd it implies continuity the

Consolo v Gxrace Line Inc 4 FMB 293 Banana Distributors Inc v race Line Inc

5 FMB 615 ad280 Fed 2d 790 Gonsolo vFlota MercanteGFratcolombiana 5 FMB 633

S FNIC
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usual course of conduct It is not an occtisionltiL11SlCtlOi1 St1C1LS

here shovn Intercoastal In2estiqation 1935 1USSBB400 432
I3 cC 0IyCo v US277 US291 300 Frazcesconi cP Co v P cC 0

IyCo 274 Fed 687 690 WILiturnv C1Licaqo RIcC P1 Co 66
Fed Supp 1014 Wells Lazont Corp v Bo2vles 149 Feci 2d 36 In

this cLse Helring Counsel specificallypiopose the finciing thtIn

most instanceshere DZitsuibought ncl sold Government grin from

the levltorattheE1evtorsrequest in order to free up space no con

cessions or alloances veremade by tlielevtor to 12irsui Hov

ever even if the granting of the fiealloncesorthe arranging for the

sinblarhrfage reduction could be desiblated practices neither could

be found to be unjust or unreasonable T11e commerce of the United
Sttes as not deterred To the contrary the public interest as

served by 1 the opening of the oriental market as tin outlet for sur

plus heat and 2 thefavorable contribution iro efforts to right the

USbalnce ofpayments deficit The benefit to the Eletitor as by
virtue of the incidenttil opening of spce for the cconunodation of

nevcrops a benefit to farmers in the vicinityhovere depeldent on

the Elevator Although the method employed by the Elevator in sav

ing DZitsui from loss by resoiofassistiiib in mling space vailable

may be arguable by la7yers and ccountants on various procedural
grounds in relationto other customers Governmentagencies and tne

public in general it vas not unjust or unresonable 1Vo one as

denied anything prejudiced disadvantaged or discriminated against
in any way Mitsui obtained no advntage Tlie lloances ere to

save Mitsui from loss by reasonof accommdting the Elevator They
ere in no ay relted totrifrates or Cl1IbES 1I1CZ CIlilOt UE COll

sidered asinTolving rebtinin ny fashion There is no subbestion of

injury or loss to anyone Vhile thetrnsctions betrneen the parties
mere notadrertised they tiere in no seiLSe hidden or tainted vith
ftilsifiction All arrangements ere1IlOVll1gI Rd1CZ vilfully en

tered into but therevsno intent purpose orefect hichctin possibly
be relatecl to an evil scheme or device vhich tlie Act vas clesigned to

prevent Any such finding rould be unsupported and unwarranted

ULTIDTATE COITCLIISION

Regardless of other legal points raisecl there hRs been no shotiving
thteither respondentprticipatedin ny cthich was unjust un

fair or unreasonable

The proceeding should be discontinued

Signed JOHN MARSHALL
Presidinq Excminer

8 FDIC

220178 O 66 15
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 268

CHAVE RAMIREZ

lJ

SOUTH ATLANTIC CARIBBEAN LINE INC

Decided June SO 1964

Application of South Atlantic Caribbean Line Inc to waive collection of

undercharges on certain shipments of used automobiles from the ports of

Jacksonville and Miami Fla and Savannah Ga to San Juan P R denied

John Ma8on for appl cant

REPORT

BYTHE COMMISSION Thos E Stakem Vice Ohai711U1lll Ashton

C Barrett James V Day OOlJ1J11isswners

On June 19 1963 South Atlantic Caribbean Line Inc SACL

made application pursuant to rule 6 b of the Commission s rules of

practice and procedure for permission to waive collection of under

charges on a number of shipments of used automobiles from the ports
of Jacksonville and Miami Fla and Savannah Ga to the port of

San Jnan P R These autos were transported on vessels of SACL
which arrived in San Juan mainly during the months of September
October and November and December 1962 In the initial decision

the Examiner denied the application
Exceptions to the initial decision were filed by applicant SACL

In its exceptions applicant attempts to introduce certain new ma

terial into the record Applicant did not attempt to introduce such

material for the benefit of the Examiner nor did the Examiner call

for any additional information from applicant during the pendency
of the application The failure of applicant to submit the subse
quently proffered material apparently stems from its misconception

8 Mn W3
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of the nature of a special docket application Applicant states the

application is after all a pleading it is not a statement of all evi

dentiary f3cts The special docket proceeding is designed to relieve

applicants of the time and expense of litigating formal proceedings
Under it no hearings are contemplated since all the relevant facts are

admitted by both the carrier and the shipper Thus the application
itself must set forth all the facts relevant and material to a decision
on the merits of the application for how else are these facts to be

placed before the Examiner l A special docket application is in the
nature of a

I complaint alleging facts establishing a violation of the

Shipping Act for which reparations may be awarded and an answer

admitting those facts As the Examiner correctly noted in his inital
decision the Commission s authority in an informal proceeding is no

greater than its authority in a formal proceeding The special docket

proceeding is designed to reduce insofar as possible the time and

expense of the parties the Commission and its staff
However these aims cannot be achieved if applications filed under

rule 6 b are incomplete or improperly prepared Inthis connection
we call applicant s attention to form No 5 appendix II to the rules
of practice and procedure This form prescribes the manner in which
all 6 b applications must be made and the information called for
therein represents the minimum upon which a decision on the merits
could be made This is not to say however that some cases would

not require that additional information be submitted to prevent dis

criminations or preferences in the granting of applications under rule
6 b Applicants seeking relief should exercise the greatest of care

to insure that all relevant facts are in the application We shall of

course expect the foregoing to serve as a guide to future applican
under rule 6 b In order to avoid any unnecessary prejudice to the
merits of the application we have accepted the supplemental material
and considered it in reaching our decision

On June 2 1962 one Chave Ramirez president of the Used Car
Importers Association of Puerto Rico wrote to Eagle Inc then

agents of SACL in Miami Fla inquiring as to the possibilities of

contracting with SACL for the carriage of automobiles for the mem

bers of the Association from Miami Fla and Savannah Ga to San
Juan and Ponce P R The Associatjon estimated that it would ship

1 Applicants point to our decision in special docket 244 Martini Rossi v Lykes Bros
8 8 00 7 FMC 453 1962 wherein we stated that the Examiners should freely utilize
their authority to obtain any additional information deemed necessary to insure that

approval of applications would not result in discrimination From this the applicant excepts
to all conclusions of the Examiner based upon lack of evidence or clarity in the applica
tion The extent to which an Examiner will go in trying an appl1cant s or complainant s

case for him Is essentially within the discretion of the Examiner and after a review of the
record we certainly cannot say that he has abused that discretion

8 F M O
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approximately 200 units per month with the possibility that on

some months this figure will be under or over the established amount

The rate then in effect on used cars was 0 32 per cu ft as published
in SAOL s freight tariff FMC F No 1

In reply to this inquiry on June 13 1962 R H Halsey Jr then

vi8 president of SAeL stated that his company was most desirous of

assisting the Association with its transportation problem and further

stating we are willing to establish in our new tariff a freight rate

covering unbox ed automobiles not exceeding 400 cu ft each at the

rate of 115 each For automobiles exceeding 400 cu ft but not ex

ceeding 550 cu ft we will establish a flat rate of 150 each For all

automobiles exceeding 550 cu ft a flat rate of 175 will apply Hal

sey however added the following conditon to the establishment of the

new rates

In view of our establisbing this particular rate we will expect you to pay us

dead freight at the rate of 150 each during any month in which you do not

ship theagreed minimum of 200 units

These three rates covering unboxed automobiles actually shipped but

not the dead freight rate of 150 were included in Tariff FMCF

No 2 filed by SACL on June 27 1962 2 This filing was rejected on

July 6 1962 for failule to comply with certain requirements of our

Tariff Circular No 3 Again the same rates were filed on August 13

1962 in Tariff FMC F No 3 to become effective September 14 1962

This tariff was subsequently withdrawn by SACL with the result that

the original rate of 0 32 per cu ft remained in effect throughout the

period during which the shipments in question were made On the

same day that Tariff F 1CF No 3 was filed with the Commission

August 13 1962 Halsey also wrote to SACLs agent at San Juan in

structing that agent effective immediately to place members of the

Association on an open account basis

with the understanding that each consignee is to pay you for cars for

warded on a collect basis not less than 156 per unit of which 150 is to apply
to ocean freight 5 to Miami wharfage and handling and 1 to San Juan arrimo

cbarge

After SACL changed agents in San Juan Halsey on September 7

962 directed the new agents to charge the Association members 150

for ocean carriage 5 for 1iami handling and 1 Miami wharfage
Submitted as a part of the additional material offered on exceptions

is a bill of lading covering a freight collect shipment of one unit made

by Chave Ramirez aboard the SS Ne Yorker on October 16 1962

2We note that in Tariff FMC F No 2 the 150 rate was for automobiles not exceed
ing 560 cu ft instead of the 550 cu ft offered in Halsey s letter For the purposes of

discussion we will assume that the limitation intended was 550 cu ft

8 F M C
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The unit measured 531 cu ft and was rated at 0 32 per cu ft for
ocean freight of 169 92 1iami wharfage and handling of 6 and
Puerto Rico arrimo of 10 62 brought the total charges to 186 54

Upon receipt of the shipment 156 was paid and SACL issued a due
bill for thebalance of 30 54

From the foregoing several crucial facts appear Although it is

argued that the Association unaerstood that it had an agreement with

SAOL for the new rates as early as June of 1962 the Association was

still being billed at the old rate 0 32 per cu ft as late as October
1962 Yet it does not appear from the record that the Association

ever questioned the bills of lading as rated by SAOL Moreover

SAOL issued due bills against the Association on the basis of the

difference between the flat 156 rate and the published rate Again
the record does not show that the Association ever questioned the

additional freight charges due under the due bill Thus applipant
knew or should have known that the 0 32 per cu ft rate was still in
effect Moreover there is nothing whatsoever in the record that sup

ports any contention that the complainant was entitled to rely upon a

flat across the board rate of 150 for all units shipped regardless of
the actual measurement of the particular unit The record contains

only two instances in which the 150 rate wasmentioned and both are

found in Halsey s letter of June 13 1962 8upra In the letter Halsey
offered a flat rate of 150 not on all automobiles shipped regardless
ofmeasurement but only on those exceeding 400 cu ft but not exceed

ing 550 cu ft Hence for this to be applied to all of the shipments
involved in this application each automobile must have measured

somewhere between 400 and 550 cu ft There is nothing in the record

to establish this fact and no such inference is warranted

The only other mention of a charge of 150 is found in Halsey s

condition to the new rates that should the Association fail to ship
200 units in any given month it would then have to pay dead freight
of 150 for each unit short of the 200 unit commitment We must

assume that the term dead freight was meant to be understood in

its general accepted sense Under the accepted definition dead

freight is a claim exacted for nonfulfillment of a charter and it is

levied on cargo space which is contracted for but not used s

Thus even were we to assume that all of the automobiles shipped
by applicant measured between 400 and 550 cubic feet and further

that because of Halsey s offer the 150 rate was applicable then it

also follows that pursuant to the same offer applicant would expect
to pay some amount of dead freight for the months in which it shipped
less than 200 automobiles There is no suggestion however that ap

8DeKerchove International Maritime Dictionary 19S6 New York

Q M
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plicant ever agreed or is now willing to pay any dead freight nor

does it appear that applicant in fact ever paid any dead freight
charge 4

The record in this proceeding is replete with inconsistencies For
instance in paragraph 6 of the application the following appears

6 While it appears that Halsey attempted to establish rednced rates

on unboxed automobiles including a rate of 150 per unit in certain categories
the fact remains that the ocean rate authorized to be collected by Halsey s

letters to SAOL s agents was never the rate lawfully applicable and in con

sequence of these unauthorized acts BAOL stands in technical violation of the

applicable statute in that transportaUon was performed at 7ates not lawfully

applicable Emphasis onrs

Inhis Initial Decision the Examiner found that the Jaw was beiug
violated insofar as the applicable tariff charges were not being c

lected on these shipments Notwithstanding the above admission

applicant s second exception to the Examiner s decision is that The

Examiner erroneously gratuitously and prejudicially concludes that

applicant has violated the law and engaged in unlawfully practice
sic Applicant however points to the terms of Halsey s instruc

tions to the San Juan agents to collect not less than 156 on nn

open account Applicant points out that the words open account

have clearly understood meaning and refer to an aecount with a

debtor or creditor having a balance due or payable
5 They contend

It is clear then that the payment of not less t an 156 was not accepted
as full payment but that a balance would remain unpaid to be paid in the

future

Applicant further stresses the already noted fact that the bills of

lading were freighted at the lawful rate of 0 32 per cu ft and that

due bills were issued for the balance due All this according to appli
cant points to nothing more than an extension of credit which in no

way is unlawful This may be true but how if everything is so clear

can the applicant further contend that the question here is not what

the fa cts were but what the used car dealers believed the facts to be

and they believed the fact to be that the 156 charge was the full

charge It is difficult to understand how this belief could be held to

despite the fact that the bills of lading were freighted at the old rate

and due bills were issued for additional freight money due

4 According to attachments VI and VI A of applicant s request for permiSSion to waive

collection of undercharges only 75 automobiles were shipped during the month of Septem
ber 1962 Then pursuant to the offer contained in Halsey s letter of June 13 1962 the

members of the Association are responsible for paying dead freight on 125 automobiles at

150 or a total of 18 750 For the month of January 1963 only 26 automobiles were

shipped which means that the members of the Association would be charged dead freight

on 174 automobiles totallng 26 100 According to these calculations the Association for
these 2 months would owe SACL in dead freight more than 44 000 the sum closely
approximating the underCharge which applicant seeks to waive

IIApplicant takes this definition from Websters Third New International Dictionarv

R F M n
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From the foregoing it is readily apparent that applicant was never

entitled to rely upon a flat 150 rate for all automobiles shipped with

SACL and that applicant knew or should have known that the law

ful tariff rate of O 32 per cu ft remained in effect and was the actual

rate being applied to theirshipments Accordingly
It i8 ordered That the application or South Atlantic Caribbean

Line Inp be andit is hereby denied
Commi88ioner Patterson concurring
I concur with the majority s decision to deny the application of

South Atlantic Caribbean Line Inc to waive collection of claimed

undercharges on certain shipments of used automobiles from the ports
of Jacksonville and 1iami Fla and Savannah Ga to San Juan

P R but for different reasons

The Intercoastal Shipping Apt 1933 is applicable to common car

riers by water in interstate commerce of the United States and section

2 thereof after requiring the filing of certain tariffs provides that

any common carrier by water in interstate commerce shall not

charge or demand or collect or receive a greater or less or different com

pensation for the transportation of passengers or property or for any service in

connection therewith than the rates fares and or charges which are specified
in its schedules filed with the board and duly posted and in effect at the time

nor shall any such carrier refund or remit in any manner or by any device any

portion of the rates fares or charges so specified nor extend or deny to any

person any privilege or facility except in accordance with such schedules

Any violation of any provision of this section by a common carrier by water

in intercoastal commerce shall be puniShed by a fine of not less than 1 000 nor

more than 5 000 fOr each act of violation and or for each day such violation

continues to be recovered by the United States in a civil action

Based on the record before me the facts showed that the original
rate of 32 cents per cu ft for the transportation of the automobiles

in question was contained in tariffs filed as aforesaid and remained in

effect throughout the entire period during which the shipments in

question were made The record contains no evidence or claim that

this rate was unreasonable or in any way invalid

The shipper was billed for freight in accordance with the tariffs

but did not pay the entire amounts due The full tariff charges must

be charged and collected

Inmy opinion it is deemed unnecessary for the majority to consider

any of the other alleged conditions and circumstances in denying the

application Therefore I do not associate myself with any of the

various expressions and comments contained in the majority s report
Signed THOlfAS LISI

Secretary
8 F M C



FEDERAL MARITIME COAZn4ISSI0N No 732 HKEairxan vLrs sBnos Sx naisirzr Co Ixc rztNo 733 HPracYxEn rorYnsI3nos s7nnisum Co Ixc ernr No 734 Ger vES rOx Corrox ConzrevY vLYKE9 Bnos Srenncsxir Co Ixc rnLNo 735 TE99COTTO 7INDUS PRIES NLYICE9 BROS STEAM6HIP COy INCy E2ALComPlainte against certain respondents dismissed with peejudice asracult of settlement between complainants and said respondents of claim for repara tion onsl ipments oPcrotton from USGuIY ports toports inthe Dfediterr anefln and tLe Far East tDelmtar TVIlollomkn for complainants Ilern aan Goldynan for respondents FOURTH INITIAL DECISION ONREDiAND OF GUS OI3ASH 15CHIEI EZiA11fINER DETERbiINING REPARA TION DUE CODiPLAINAATTS The decision of the Federal Maritime Board inlabrandtaen Co Inc et al vStates tlfarine et aZ6Fbf B422 1J61 dismissina the com i1TLIS dectsfon became the decisioa of the Commissfon onJuly T1964 aud anorder wae lseued dlsm7ssing the complatute wttL pre udlce eatorespondente aamed inthe Stipuls 2ton nnd dgreement ouly 209



21U FEDERAL IIARITIME COMMISSION paint lerein vasreversecl bytlie United States Court of yppe ilsDCoii Jailti ry101963 T17e Coui tremancled tlie proceedin totll COI711211SS1011 successor tothe Boirdfor the lssessnzent of iepa at1011 lfllly C1t10 t0COIII JI 1111 1RtS Inturn the Commission byorder of Tove ilber 211963 remaalded the proceedi ibtothe anliner for that purpose C0111 IL111R11tS onJline 196 sub iiitted the follo ing Stipul tion anci lbreemeilt bet een them ndrespondents executed onJune 119iaiidrequested the dis lliss lit11 prejudice of the compln ints abinst them This Stipulation aucl breemeut entered into bet een HIeinpner allass chusetts trust Galvetiton Cotton Compans aZetas corpoz ation and reasCotton Inciustries xTeascorporation shippers ontleoieI111CZ ziid Iilpon aneii liaisha Limited tJal anese corporation Iavasaki Kiseu Iaisl aLimiY edl7lpariese coi poratioti tlie carrier or carriers constituting the Fern ille Iar EZSt Lines atermsin Steamship Corporatio nAlab ma corporni ion ncl St tes llarine Corporation aDela are corporation carriers onthe otlier all of hich are more full described inthe complaints and ans ers inPocl et os732 733 i34 and 735 before the Federal 1laritime Commission HEREAS the aforesaid shippers rethe complainants inthe pl oceedings inDocl et Nos 732 r33 734 and 735 before the Federal Iaritime COII I111SS10Il hich terms vhere appropriate shall include the Federal l7aritinie Boarcl seeking torecover reparations gainst the abo enau edcarriers among others and 1HEREAS inaddition tothe repara Lions clai med against the above named carx iers for the period through Decein ber 311952 bsthe aforesaid shippers asset forth iuthe complaints inthe said proceedings the said shippers shipped at noncontract rates consignments of cotton via essels of said carriers from the date of January 11953 tothe date of the interi nlegislation enzcted byCon ress hich made larful the dual rate contract ssstems of the aforesaid Conference insofar asitmight beapplied subsequent tothe date of the eactrnent of the legislation onAugust 121958 aiid VHER EAS the United States Court of tlppeals for the District of Coluuibia Ciacuit bsdecision dated January 101963 reversed the decision of the Federal nZaritime Commission inthe aforesaid proceedings and orclered the proceedings remanded tothe Commission for the assessment of reparations due the com plainants thereunder and HER EAS the carriers named hereinabove deny that they are liable tothe aforesaid shippers for any alleged repaxatior sand or damages and VHEREAS the parties are desirous of settling satisfying and compromising and aoiding the necessity for further proceedings and the elpenses incon venience and delays vhich nabeoccasioned thereby 1T0VTHEREFORE for and inconsideration of the mutual undertal ings of the parties hereto itishereby stipulated and agreeci byand bet veeu the said parties that 2The Court said The discriminatory dual rates here involved were not approved bythe regulatory agency merely because itwas silent concerning them And the rates were therefore illegal NoxE On Sept 171964 the Commission issued anOrder dismissing the complaints intheir entirety and with prejudice As toall respondents named fnsaid complaints
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criminatory and unfair as between carriers in violation of sections 15
and 16 of the Shipping Act 1916 1

The Examiner in his initJial decision found that complainant had

failed to show that Agreement 9040 violated sections 15 ancl16 of the
Act and that the complaint should be dismissed The proceeding is
before us on exceptions to the initial decision

Before proceeding to a resolution of the issues set forth in the com

plaint some preliminary discussion of the parties to this proceeding
and their participation herein is necessary Thile Nopals complaint
is directed only to its percentage allocation or share in the Gulf pool
it neverthless named as respondents to the conlplaint all signatories to

Agreement 9040 including certain lines which were participants in

the Atlanticpool but not the Gulf pool The parties and their partici

pation in the proceeding are as follows

There are four lines participating in the Gulf pool N opal Line

the complainant and three respondents in this proceeding Delta

Steamship Lines Delta Lloyd Brasileiro Patrimonio Nacional

Lloyd and Empresa Lineas 1aritimas Argentinas ELMA

Complainant Nopal is a Norwegian corporation operating Nor

wegian flag vessels some of which are owned and others chartered by
A 8 Sobral which owns 97 percent of the stock Of Nopal The stock
ofA S Sobral a Norwegian corporation is owned by members of the
Lorentzen family Its vessels generally proceed southbound from Gulf

ports in the United States land 1exico to ports in Brazil Uruguay
and Argentina on the east coast of South America and thereafter
northbound from Argentina Uruguay and Brazil to Gulf of Mexico

ports Nopal entered the trade in 1949 at which time all of its coffee

carryings were on chaTtered vessels From that time through the
end of 1962 the last full year of operations covered by this record
its proportion Of sailings on owned vessels has constantly increased in
relatJion to its charter operations so that by 1962 22 of its 28 sailings
from Brazil to U S Gulf ports were with owned vessels In 1962

revenues from the carriage of coffee accounted for 95 percent of

N opals total revenue from all cargoes carried northbound from
Brazil and 63 5 percent of its northbound gross freight revenues from

1A copy of Agreement 9040 is attached as app A hereto The agreement is discussed
in detail where pertinent however generally speaking it provides for the pOOling of
revenues derived from the carriage of coffee from Brazil to U S Gulf and Atlantic ports
Since its inception the Brazil United States coffee pool has been divided into two money

pools 1 The Gulf pool providing for pooling of revenues on coffee carried from Brazil

to U S Gulf ports and 2 The Atlantic pool providing for the pooling of revenues on

coffee carried from Brazil to U S Atlantic ports Under the agreement each signatory
Is required to maintain a minimum number of sailings and is assigned a percentage of the

revenues realized from the total amount of coffee carried by all signatories Failure to

provide the required minimum service results in a proportionate reduction of the per

centage allocation Eligibility for participation in the pool is conditioned upon member
ship in the Brazil United States Canada Freight Conference and an applicant must be
approved by three quarters of the pool membership
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South America It is the second largest carrier of coffee in the Gulf

trade and generally maintains a fortnightly service

Delta is a subsidized American flag carrier and like N opal is

engaged in the tradebetween U S Gulfports and ports in Brazil Uru

guay and trgentina on the east coast of South America It has been

engaged in the carriage of coffee from Brazil to U S Gulf ports since

1919 and is the largest carrier of coffee in that trade It is the only
Gulf carrier which transports coffee on passenger vessels as well as

freighters Since 1949 its utilizatlon of chartered tonnage has been

minimaIt operates about four sailings per month in the coffee trade

from Brazil to U S Gulf ports From 1959 to 1963 its coffee carryings
constituted an average of 63 8 percent of its total revenue northbound

and southbound combined

Lloyd is owned and controlled by the Hepublic of Brazil At its

head is a director appointed by the President of Brazil assisted by a

comnlercial superintendent appointed by the Minister of Transporta
tion It operates in the name of the Brazilian Government and is

required to carry out governmental policy which dictates that Lloyd s

vessels call at ports in Brazil to transport cargoes from which the

earnings are poor In order to further the growth of industry in

Brazil Lloyd must each year visit many of these ports which the

other carriers in the trade do not visit because they are nnprofitable
As a result of such lengthened itineraries Lloyd s operations are sub

sidized by the Brazilian Government and the transit time of Lloyd s

vessels in this trade has more than doubled from 1955 to 1963

Lloyd is theoldest carrier in thetrade Itis the only one of the Gulf

carriers in this trade whose vessels do not call at ports iI Uruguay
or Argentina as part of their round trip voyages It offers an aver

age of about two sailings per month in the trade with owned tonnage
For the period from 1959 through 1962 its total coffee carryings were

the smallest ofthefour Gtllf carriers

E LM A is owned and controlled by the Republic of Argentina
in a manner similar to that by which Lloyd is owned and controlled

by Brazil ELMA is an instrument of policy of Argentina and is

required to further the development of that country s foreign com

merce Its transportation services are directed by its president who

is appointed by the President of Argentina subject to confirmation

by theArgentine Senate By a series of transactions it is the successor

to Cia Argentina de Navegacion Dodero S A which commenced

carriage of coffee in the trade in 1948 Dodero was purchased by the

Government of Argentina in 1949 and in 1954 its name was changed
to Flota Argentina de Navegacion de Ultramar FA N U In 1961

F A N U was merged with Flota Mercante del Estado and became

ELMA E L MA had approximately 12 sailings per year in the

RliMn
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trade from 1959 through 1962 and averaged the third largest carriage
in thetrade

The other respondents to this proceeding are common carriers

participating in the coffee trade from Brazil to U S Atlantic ports
Brodin Line flying the Swedish flag entered in effect a general

denial to the complaint Generally its position was in agreement
with the Gulf respondents Its participation in the proceedings was

limited and it presented no evidence
Montelnar is an entity of the Uruguayan Government It became

a member of the Atlantic pool in March 1963 when it signed Agree
ment No 9040 1ontemar s participation in the proceeding was

limited to the filing of an answer which in effect set forth a general
denial

Moore icCormack Lines Inc 1ormac is aprivate U S corpora
tion operating under the U S flag Like Delta Line it operates under
asubsidy agreement with the U S Government Mormac entered in
effect a general denial to the complaint and took part in the pro
ceedings to show that Jformac in its corporate capacity did not par
ticipate in the Gulf pool negotiations but that any such participation
was by Moqnac representatives as individuals and not in their repre
sentative capacity when so doing Mormae s position supported that
of the gulf respondents

Torm Lines flying the Danish flag took no paTt in the proceeding
Torm stated that since it does not serve the Gulf ports it would re

frain from comment because the dispute was confined to lines serving
the Gulf ports but in stating its position in a letter to the Examiner
wrote In reply please note that we fully understa nd and sym
pathize with Nopals views in this matter

Columbus Line flying the iTest German flag Ivaran Lines flying
the Nonvegia n flag Holland Pan American Line flying the Nether
lands flag and Norton Line flying the Swedish flag appeared by attor

neys They filed no answer to the complaint and presented no evi
dence but participated actively in cross examination and argument
The position of these respondents gene ally supported that of Nopal
Line

Carriers participating in the coffee trade were generally referred
to by the conference as either national flag or third flag carriers
Acarrier wasconsidered national flag if it flew the flag of the coun

tryoforigin ordestination of the coffee Brazil or the United States
or if the carrier was a government owned line of a South American

country within the conference trading limits i e Brazil Uruguay
or Argentina Mr Lorentzen of Nopal Line testified that in his opin
ion ELJY1A Argentina and n1ontemar Uruguay should not be
considered as national flag but never expressed this view to the

ll1f n
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conference EL M A s agent claimed that E LJ1A was entitled to

the special consideration accorded national flag lines since it has

obligations to the development of the Argentine trade and traffic

which restrict her commercial activities to a degree and she performs
essential traffic development service for many branches of the

Argentine Governluent

In the Gulf pool Delta Line Lloyd and E LM A are considered

and designated national flag and N opal Line is the only third flag
line In the Atlantic pool Mormac Lloyd ELMA and Montemar

are considered national flag and Brodin Line Columbus Line Iva

ran Lines IIolland Pan American Line Norton Line and Torm Line

are third flag lines

The pooling agreement here in issue Agreement 9040 was ap

proved by the Commission on June 11 1963 with the condition that it

be modified by adding the following provision
II provided that no monies shall be paid into the escrow fund established

by the agreement nor shall any monies be distributed from such fund or other

wise among the parties until such time as the Commission issues its final

decision in Docket No 1096 and provided further that distribution at that time

shall be made in accordance with such decision

The parties to 9040 agreed to the said modification and 9040 as modi

fied became effective on August 22 1963

Nopal is not opposed to the principle of pooling embodied in Agree
ment 9040 but claims that the share of the trade allocated to it under

the agreement is unreasonably 10v considering its history of past
coffee carryings Nopal alleges that Agreement 9040 will deprive it

of substantial revenue from the carriage of coffee and that its share in

the pool is discriminatory detrimental to the commerce of the United

States and in violation of sections 15 and 16 of the Shipping Act
1916 as amended Its prayer for relief seeks a Commission order

m odifying proposed Agreement No 9040 80 as to accord to N opal Line

a fair and nondiscriminatory share in the Gulf money pool and ap

proving said proposed Agreement No 9040 as 80 modified or in the

alternative disapproving said agl eement unless the proposed parties
thereto so modify said agreement together with such other and further

relief as the Commission shall deem just and proper

Following Nopals complaint four respondents Norton Line Co

lumbus Ivaran and Holland Pan American Line signatories of

Agreement 9040 participating in the Atlantic pool petitioned the Com

mission for a declaratory order resolving the following questions
Controversy No 1

Whether under Sec 15 Shipping Act 1916 the Commission can approve a

pooling agreement among ocean common carriers wben it is admitted by a num

ber of members of theproposed pool that the shares therein have been allocated

on a basis which is designed to and does accord a preferred status to certain
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carriers because their vessels fly the flags of either the importing or exporting

nation so called national flag lines and b in relation to those carriers

prejudiced status to certain other carriers because their vessels fly the flags of

other nations so called third flag lines

Controversy No 2
Whether when a pooling agreement approved by the Commission provides

that the agreement shall be effective through a certain date and that thereafter

iIi negotiating an extension of the agreement the percentages and minimum

sailings shall be subject to review and adjustment taking iuto consideration the

service and carryings during the past two 2 year period any members or

group of members of the pool may refuse to consider the services and carryings

of another member or group of members during the past two year period

The Commission denied the petition for a declaratory order stating
that the issues presented were capable of resolution in Docket 1096

the present proceeding During the hearing the Examiner excluded

evidence pertaining to the allegedly discriminatory effect of the At

lantic pool and confined the proceedings to the issues involved in the

Gulfpool
Brazil is the worldls principal producer of coffee and the United

States is Brazil s chief customer importing about 8 million bags per

year The conference rate for transportation of coffee has been sta

bilized at 2 50 per bag but a tariff revision recently filed with the

Commission has increased this rate to 3 Thus prior to this recent

increase the yearly freight on the coffee to the United States was

about 20 million Dunng 1962 the value of coffee imported to the

United States was about 362 528 000 1he United States is the only
nation that permits the entry of coffee Tithout import duty The

coffee trade provides about 70 percent of Brazils foreign exchange
and Brazil considers this themainstay of its exchange structure

In the latter part of 1959 rumors allegations and complaints of

m alpractices spread in the trade and the Chairman of the Green Coffee

Association a shipper group complained to the conference about these

practices From this the conference members foresaw the breakup of

the conference and a damaging rate varin the offing
2

In tIay 1960 a conference meeting was called for the purpose of

discussing these problems and agreeing on appropriate remedies

Prior to this meeting Captain Clark president of Delta Lines dis

cussed the possibility of a pool with the conference chairman and

was told that anything Clark could do to bring order out of chaos

might be the salvation of the conference

Prior to this meeting a caucus of the national flag lines vas held

during vhich Captain Clark presented his proposal to the other lines

in attendance The representatives of Lloyd the Brazilian line and

a While the record clearly shows that malpractices were rumored and complained of

nothing thereln Indicates whether or not any malpractices were in fact engaged in

8 F M C
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ELMA were initially hostile to the pool proposal but subsequently
agreed in principle to the establishment of a pool An initial memo

randum was then prepared by the national flag conferees for sub
mission to the conference as a whole The memorandum did not

purport to be an agreement among national flag lines nor were its

terms necessarily agreeable to any of them Rather this initial pro

posal was designed to be presented to the conference as a point of

departure for further discussion The proposai provided for two

pools of coffee carryings from Brazil to the United States one for the

Atlantic ports and one for the Gulf ports The pool shares allotted

for the Gulfwere Delta Line 59 percent Lloyd 19 percent F A N U

9 percent N opal Line 13 percent 3 The quotas were purportedly ar

rived at by striking an average for the 10 previous years excluding
19595 as a year which was considered by some to be atypical because

of alleged malpractices and considering among other factors each

carrier s past service cubic capacity frequency and number of sail

ings pioneering effort and over all length of service

It was during the discussions on this proposal the Brazilian dele

gation first made known its position that Lloyd was entitled to an

allocation of 50 percent because of its status as a national flag line

and more particularly because Brazil was the exporting country
Lloyd subsequently retreated from this position but stood firm in its

insistence that in no event would it accept a quota lower than a third

flag carrier which in practical terms meant that despite any differ

ences that might exist in past oarryings between Lloyd and Nopal
Lloyd would insist on a quota at least equal to Nopals Nopal main

tained that considerably more weight be given to past carryings
According to statistics before the parties at the time of these discus

sions N opal had carried 294 percent of the coffee between April 1

1959 and 1arch 31 1960 N opal agreed to accept a quota of 26 per
cent but a final offer of 19 percent made by the other Gulf carriers was

refused by N opal InJuly 1960 as a result ofNopals refusal to accept
the 19 percent allocation a coffee pool was formed by the other three

Gulf carriers without N opal Agreement 8505 5 Nopal continued
to carry coffee outside the pool at conference rates Nopal was still a

conference nlember albeit not a pool participant
Despite the remedial effect the pool was expected to have on the

coffee trade rumors of malpractice continued and it was about this

time that so called outsiders began to appear on berth i e non

conference nonpool carriers loading coffee

a This initial memorandum also proposed pool shares foran Atlantic pool
4Some conflict appears in the record as to whether the year 1959 or 1960 was excluded

In computing the 10 year average The distinctio Is not crucial to our decision herein
G Agreement 8505 also had a separate pool forthe Atlantic

8 F M C
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On October 13 160 the Brazilian Government s Superintendent of

Money and Credit issued adecree known as SUMaC 202 which read

in pertinent part as follows

1 Brazilian export products with destination United States of America or

Canada will be transported exclusively by shipping companies which are mem

bels of the Brazil United States Canada Freight Conference

S In the case of products which transportation is regulated by specific accords

or agreements between member lines of the conference signed under the aus

pices of theabove conference and not rejected by the Brazilian authorities load

ing of these products will be effected eXClusively on vessels of those shipping

companies that aresignatories of said accords or agreements

S1Thl0C 202 had and still has the force of law in Brazil
Put in its essential terms SUAi0C 202 prohibited the carrying oT

coffee by any carrier who was not a member of the pool Despite
N opal s success in persuading shippers to request Brazilian authorities
to allow Nopals service to continue and despite its attempts without

success to persuade the conference to intervene on its behalf the Bra

zilian Government refused to rescind or modify the decree and as of

October 21 1960 its effective date Nopal could no longer load coffe

at Brazilian ports
Shortly after the promulgation of SUM OC 202 the coffee pool

administrator at the request of Delta Line urged nonpool members to

apply for membership in the coffee pool On November 7 1960 Nopal
made its application and on November 11 1960 a meeting of the Gulf

carriers was held in Rio to consider that application Prior to that

meeting the President of Delta Line met with the Director of Lloyd
and urged Nopals prompt admission to the pool At the November

11 meeting the Gulf lines were receptive to N opals admission but

there wereno specific discussions of pool quotas

During the next few days however the hard bargaining took place
Lloyd s position remained firm hile it continued to assert that it

was entitled to 50 percent of the trade Lloyd flatly refused to accept
Z a lesser percentage than Nopal F A N U the Argentine line made

an oral proposal to allot Delta 50 percent Lloyd 25 percent Nopal 15

percent and F A N U I0percent
Delta s proposal while not making specific recOlnmendation as to

quotas set forth what it considered to be appropriate factors in arriv

ing at quotas Its proposal stated in pertinent part

D Allocation of percentages should be based on

1 Previous experience over a representative number of years with due

weight to pioneering effort
2 National interest

8 F M C
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Previous Experience

As a first step we suggest a review of previous experience and we attach

statistics covering carryings of coffee by Gulf Lines during the past 10 years

We feel a good deal of weight should be given to the 10 year averages

and that little if any weight be given to the year 1960 due to the unusual

circumstances including malpractices prevailing during the past 10 months
Itis imperative that agreement be reached on previous experience the number

of years before proceeding to discusss future divisions We believe a minimum

period of five 5 years experience should be offered as a basis for negotiations
National Inte1 csts

It is our opinion that Lloyde Brasiliero as an instrument of policy of the

Brazilian Government should receive special consideration on the basis of both

national interest as well as its position as the oldest carrier in the trade 8

Delta Line P1 oposal
We are agreeable to accept a substantial reduction in the last complete five

5 years average carryings by Delta Line in favor of the legitimate aims of

Lloyde Brasiliero provided Nopal Line will also agree to a similar reduction
infavor of Lloyde Brasiliero

Nopal countered with a proposal based on an estimate that 2 600 000

bags of coffee would move annually from Brazil to U S Gulf ports
Of the 2 600 000 bags Lloyd would be guaranteed 375 000 bags and

F A N U 150 000 bags based on 15 sailings per year for each of the

above lines Should Lloyd and F A N U fail to carry 375 000 bags
and 150 000 bags respectively the deficit up to those amounts would

be paid at 100 per bag by Delta and Nopal in proportion to their

actual carryings Under this proposal Nopal proposed to limit its

sailings to 26 per year
Nopals proposal was strongly opposed by both Delta and Lloyd

Among the reasons given by Delta for its opposition WflS its belief
that the proposed limitation of service would probably be interpreted
as an unwarranted restriction of trade and therefore illegal

Finally on November 23 1960 after considerable negotiation dur

ing the course of the previous week agreement was reached and an

informal statement of agreement was executed by the parties which

became Agreement 8505 1 As finally executed the agreement pro
vided for a percentage allocation of the revenue from the total coffee

transported by the parties to the agreement Excluded from the com

putations were the carryings on Delta Line s passenger vessels up to

23 5 percent of the total Gulf carryings 7 The revenue from Delta s

8 Delta s proposal under this National Interests heading went on to point out that the

national interests of the United States and Argentina were also entitled to consideration
in allocating quotas Although not an exporter of coffee the national interest of Argen
tina was thought entitled to consideration because Argentina was within the scope of

the conference trading area

T Under the prior agreement 8505 Delta was allowed to exclude 800 000 bags from the

pool carried on passenger vessels This would normally be a greater exclusion than the
23 5 excluded under Agreement 85051 This represented a concession by Delta In

rder to get full advantage from this exclusion Delta actually had to carry 23 5 of the
total movement to the Gulf on its passenger vessels Ifit carried less only the amount it
actually carried would be excluded
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passenger vessel carryings beyond the 23 5 percent was placed in the

general pool The revenues thus pooled after a deduction by each line

of 115 per bag for handling charges weredivided as follows

Percent

Ielta Line 38 64

Lloyd Brasileiro 25 37

opal Line 25 37

F A N U E L A 810 62

In order to qualify for the percentages specified above the follow

ing minimum sailings during each 6 month pool accounting period
were to be maintained
Ielta 13

Lloyd
12

Nopal
12

F A N U E L I A 6

If any line failed to provide its minimum sailings the percentage
allocated to it was to be reduced in direct proportion to its reduction

in service and the surrendered portion was to be allocated to the other

lines in ratio to their percentage quota allocations

However as a concession to Nopal Delta accepted a 50 percent re

duction in whatever compensation might accrue to them by reason of

noncompliance by the other pool members with the specified minimum

sailing requirements and E LM A accepted a similar reduction of

331h percent
Nopal expressed dissatisfaction with its quota but was told that

its record did not entitle it to move that the national flag lines had

a certain right in the trade which Nopal did not have and that in

any event Lloyd would not permit Nopal to have a higher quota than

Lloyd
A provision which was later to give rise to much controversy was

embodied in Article 18 of Agreement 8505 1 and read in pertinent
part

This Agreement and percentages established herein shall be effective

through August 29 1962 Thereafter the percentages and minimum sailings
shall be subject to review and adjustment taking into consideration the service

and carryings during the past two 2 year period
9

As a condition of Nopals acceptance of the agreement Lloyd im

mediately advised Brazilian authorities that Nopal was now a pool
8These percentages total 100 It is to be noted that this does not represent the total

Gulf carryings The latter include the carryings of Delta Line s passenger vessels On

the basis of total Gulf carrylngs these percentages become Delta Line 53 06 E L M A

8 12 Lloyd 1941 and Nopal Line 1941 Figures and percentages hereinbefore

and hereinafter referred to unless otherwise specified refer to and are based on total Gulf

carryings
9A 6 month extension to Agreement 8505 1 designated as Agreement 8505 2 was later

approved by the Commission Pursuant to the latter agreement the Aug 29 1962 date

found in art 18 was changed to Feb 28 1963
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member and therefore eligible to lift coffee The ban vas lifted and

Nopal wasbackon theberth

The combination of SUMQC 202 and the pool was apparently an

effective one and during the period of 8505 1 rumors of malpractice
disappeared from the trade as of course did all so cal ed outsiders

Since Agreement 8505 1 had an expiration date of August 29 1962

a meeting of principals was scheduled for June 1962 in New York to

consider among other things the extension of the coffee pool
InFebruary March 1962 Delta Line and Mormac arranged through

their respective representatives in Brazil that an invitation be issued

to Lloyd s representatives for a meeting in New York in adv ance of

the scheduled meeting As a result Commandante Loris Commercial

Superintendent of Lloyd and several other Lloyd officials met with

l1essrs Clark ofDelta Line and Mattman Vice President ofMbrmac

several times in l1ay 1962 the main topic of discussion being the desire

of Lloyd to transfer the seat of the Conference to Brazil in order to

enhance the prestige of that country Both Delta and l10rmac agreed
to support the move Some discussion of pool quotas also took place
between these national flag carriers but apparently no conclusions were

reached

At the June 1962 principals meeting Commandante Loris proposal
to transfer the seat of the Conference to Brazil was approved and a

further proposal was made by Lloyd to extend the pool for 6 months

so that Conference machinery could be set up in Rio and the first

meeting to be held in Rio would be the renegotiation of the pool
Nopal made no objection to transferring the base of the Conference
but did express its reluctance to agree to any extension Nopal stated

that since it considered its quota under Agreement 8505 1 to be in

adequate and had relied on Article 18 of the agreement to get an up
ward revision of its quota as of August 29 1962 the terminal date

of Agreement 8505 1 any extension of that date would be a very
definite hardship After expressing these views at the meeting
however Nopal joined with the other principals in approving the ex

tension of the pool to February 28 1963 10 Nopal was assured by
Commandante Loris ofLloyd that Article 18 would be fully discussed

when the principals convened in Rio

The principals met in January February 1963 against a background
of the following history of coffee carryings in the Gulf trade 11

1 Although Nopal s quota under Agreement 9040 was 1941 percent its carry

ings during the pool period November 23 1960December 31 1962 averaged

10 This extension was approved by the Commission on Tan 31 1963 as Agreement 8505 2
U A table setting forth the sailings and carr yings of the Gulf carriers from Nov 23

1960 to Dec 31 1962 the latest figure available to the principals at the Rio meeting is

attached hereto as app A A table showing the financial results of Agreement 8505 1

through Dec 31 1962 isattached hereto as app B
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25 5 percent During this period its carryings consistently increased and ranged
from a low of 1990 percent for the period November 23 1960August 28 1961
to a high of 31 99 percent for the 4 months from August 29 1962 to December 31

1962

2 As a result of carryings considerably in excess of its quota Nopal for the
period November 23 196ODecember 31 1962 was the principal contributor to the
pool and paid 449 920 74

1

into the pool as against payments by Delta and
E LM A of 383 155 19 and 734 58 respectively Under the agreement Lloyd
who actually carried a lo ier percentage of the coffee during the pool period

than any of the Gulf participants received 833 810 51
3 Nopal s contribution per bag carried during the above period was 344 cents

Delta s was 12 6 cents and E LM As 0 2 cents per bag Lloyd during the

period inquestion received 2 16 foreach bag it carried

4 Nopal entered theBrazil United States Gulf coffee trade in1949 Its annual

arryings since that year were as follows 13

Pet eent Percent

1949
1950
1951

1952

1953
1954

190G

4 8

7 6

7 7

13

15 3
12 4

13 3

1956

1957
1958
1959

1960
1961

1962

18 4

19 9

21 9

27 3
24 9

24 8
27 7

As can be readily observed these latter figures with some slight
fluctuation show a consistent up i ard trend

The January February 1963 meeting of principals was the scene of

many days of difficult negotiation The negotiations took place both
at plenary nleetings of all coffee pool participants both Atlantic and
Gulf and at caucuses at which Atlantic and Gulf lines met separately
to negotiate quotas for their respective pools

Disagreement between the national flag lines and the third flag
lines with regard to the application and effect of Article 18 on the

quotas for the new period occurred on the first day and continued

throughout the conference

Nopal Line pointed out that ts carryings for the preceding few

months averaged about 32 percent of the total Gulf carryings but that
its average for the total pool period was about 25 5 percent On this
basis Nopal contended that Article 18 entitled it to a higher quota than

its old one and stated it waswilling to accept 25 5 percent of the total

Gulf carryings N opal Line recognized the fact that the primary
purpose Tor which the pool had been formed was being aohieved but
took the position that Lloyd had received a tremendous money

12 This figure does not represent the amount actually paid by Nopal but the amount

payable The record shows that as of July 23 1963 the date testimony was given relating
to Nopals payments into the pool Nopal had not yet made payment into the pool of
290 918 25 the amount due for the 6 months period end ng Feb 28 1963

13 Comparative figures for the other Gulf carriers appear in app C

8 F M C
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tribute from us and it is about time that we finish with this Delta
Line Lloycl and EL A stated that although each of them wanted
a quota increase each waswilling to continue with the quotas as negoti
ated in Agreement No 8505 1 Lloyd reasserted its position that it
wanted 50 percent Of the trade but would not insist on that figure
because its national obligations not only prevented it from carrying
50 percent but also prevented it from carrying even the 1941 percent
quota it had received under Agreement 8505 1 Lloyd maintained
however that it had special rights and was entitled to special con

siderations as a natiOnal flag line to which N opal was not entitled
because of its position as a third flag line Itwasapparently Lloyd s

view that because Brazil wasthe exporting country Lloyd was entitled
to greater preferment than even the other national flag lines Lloyd
reiterated that in no event would it accept a quOta less than Nopal
Line s in the Gulf Delta stated that it too was an over carrier and

was seeking an increase in the quota of carryings for its passenger
vessels to a little less than the 800 000 bag figure it had under Agree
ment No 8505 E LM A adopted the flat position that it would take

nothing less than the quotJa it already had On the basis of its past serv

ice and carryingsand its position as a national flag line

These positions taken by the Gulf national flag lines were discussed
and reached at two meetings at which no representative of Nopal Line

was present The first such meeting was held the night of the first

day of the pl incipals meeting and among the items discussed were

the advisa bility of a new pool as distinguished from an extension of
the old the desire of each line fer a greater quota the fact that each
was prepared to agree to the previous percentage and the applica
bility Of Article 18 At the second meeting of the national flag lines
about 5 days later concern over the lack of progress at the principals
meeting was expressed and the three lines ccnsidered the possibility
Of forming a new pool without N Opal should it refuse to accept the
Offer of the national Hag lines

The discussion at the principals meeting had made no headway
NO paTty was willing to make any further concession and faced with

an apparent impasse Captain Clark proposed that each line retain
the same quota it held under Agreement 8505 1 In response to

NopaFs protests Capta1in Clark stated

I would like to remind Mr Lorentzen of the sequence of events which he
has apparently not understood Delta has made its position clear 1Ve would

be prepared to stay within our present quota with the understanding that the

passenger ships must receive a fail allowance E LM A has also made its

statement Lloyd said that if Nopal asked for a percentual increase they would
have to follow this procedure too We have told Mr Lorentzen that he ha s

reaclled a level beyond which he cannot go Isn t that clear enough now

8 F M C
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At a caucus of the Gulf lines held February 4 Nopal was informed

that a new pool without Nopal would be formed if it would not

accept its present quota by noon of thenext day
Captain Lorentzen protested at the plenary meeting that

it was plainly explained to us what will happen if we did not join
or maintain or accept the offer made to us I we understand the difficult

position of Lloyd in this trade and we feel that instead of working on quotas
an insisting on the emphasis on quotas we should try to find some way of

eliminating the incredible situation of when national lines do not get cargo

We are perfectly open and willing to explore any avenue we can find

because we believe that the present percentage system with large pay

ments passing from one line to the other is not healthy and is not in the best

interests of the commerce of Brazil or the United States During that

discussion this misunderstanding of our position came out namely when we are

insisting on consideration of Article 18 we do not expect or insist or hope for 100

percent consideration of our carryings in the adjustment to be made Ve do

expect some consideration

The following morning Captain Clark advised the meeting hat

the Gulf pool situation was settled as far as the national lines were

concerned and that they were waiting only for Nopal Line s reply
Mr Lorentzen restated his belief that Nopal s rights under Article

18 hadbeen abrogated but accepted the quota offered stating
yesterday afternoon in definite words we were told that if we don t

accept the status quo by noon today a new pool will be rganized without Nopal
line We must strongly protest against this kind of treatment but in view

of the existence of regulations such as Sumoc 202 we have no alternative left

to us Nopal will sign only because refusal to do so will shut them off from the

coffee trade

The remainder of the next 2 days werespent in drafting Agreement
No 9040 and the issue arose as to whether the new agreement should

take the form of an extension ofAgreement 8505 or a completely new

pool Captain Lorentzen participated actively in the discussions deal

ing with and the drafting of the new agreement At first N opal
Line objected to the new pool arrangement and favored an extension

but at Delta s insistence Nopal subsequently withdrew its objection
stating Of course we reserve all our rights under the old agreement
where we have them Ve have no more objections against a new

pool
Agreement No 9040 was drafted and distributed among the parties

for sjgnature Nopal Line signed and returned its copy of the

agreement to the coffee pool administrator and in its covering letter

dated February 25 1963 Nopal stated

The signature of the Northern Pan America Line A has been affixed

under the circumstances which Mr Per A Lorentzen set forth in our behalf

at length at the owner s meeting in Rio de Janeiro in January and February

1963
Q 11
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No copies of this letter were sent to the other parties either by
Nopal Line or by the Administrator nor did Nopal Line request the

Administrator to d0 so

Thereafter the agreement received the Commission s conditional

approval as noted supra

DISCUSSION AND CONCLUSIONS

Numerous exceptions to the Examiner s initial decision have been

filed by N opal the complainant by Hearing Counsel and by certain

third flag lines who are members of the Atlantic pool14

In substance these exceptions urge that the Examiner erred

1 In failing to find that Agreement 9040 is unjustly discriminatory as

between carriers contrary to section 15 of the Act in that Nopal s share in the

gulf pool is unreasonably low and vas accepted under duress and in failing
to find that Agreement 9040 can be approved by the Commission only ifmodified

to give Nopal a quota of 30 percent
2 In failing to find that Agreement 9040 is unjustly discriminatory between

carriers in violation of section 15 in that national flag carriers were given

preferred status inthegulf pool in relation to third flag carriers

3 In failing to find that the third flag carriers in the gulf pool refused to

consider Nopal scarryings during the period Agreement 85051 was in effect

that this failure abrogated Nopal s rights under article 18 of that agreement
and was a depa rture from the tenus of a n approved section 15 agreement

4 In failing to find that Agreement 9040 is detrimental to the commerce

of the United States and contrary to the public interest in violation of section

15 of the Act

5 In failing to consider evidence pertaining to the Atlantic pool segment
of Agreement 9040

6 In failing to find that Agreement 9040 should be disapproved because a

substantial number of the parties thereto did not agree to its terms

7 In failing to find that the national flag carriers illegally combined to

misuse the monopoly created by SUMOC 202 against the third flag lines by

forcing them to accept unjust quotas or Ibe excluded from the trade and

combined to discriminate against Nopal in violation of section 16 of the Act and

8 In failing to impose upon the pool s proponents the burden of proving
its necessity Is

Arguments and exceptions to the Initial Decision not discussed
herein were considered by us and found not justified

The main qllestion presented here is whether the percentages allo

cated under the gulf portion of Agreement 9040 meet the standards

of section 15 of the Act 16 which requires the Commission to dis

14 A single memorandum of exceptions was filed on behalf of Columbus Line Ivaran

Lines and Holland Pan American Line A separate memorandum was filed 011 behalf of

Norton Line

15 Not all of the parties take every exception stated above and where necessary to 0111

discussion we will identify the specific party excepting
10 Nopals complaint also charges that the national flag lines unlawfully combined to

unduly prejudice Nopal in violation of sec 16 of the Act In view of our conclusion of

the sec 15 issue we find it unnecessary to consider thisallegation
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approve any agreement which is unjustly discriminatory and unfair

The Examiner concluded that The quota allocated to Nopal Line

in Agreement No 9040 has not been shown to be unjustly discrimi

natory or unfair For the reasons set forth herein we disagree with

theExaminer

The record in this proceeding is clear and the fact undisputed that

since 1960 when SU 10C 202 compelled Nopal either to become a

mem bel of the coffee pool or cease to carry coffee in the trade N opal
has been the largest contributor to that pool both in terms of total

dollar amount contributed and amount contributed per bag of coffee

carried 17

In short a situation existed under Agreement 8505 1 where Nopals

pool quota did nqt nearly reflect that share of the coffee which N opal
was able to carry and did in fact carry But despite Nopals history
as a substantial contributor to this first coffee pool its quota remained

unchanged when Agreement 9040 the subject of this proceeding was

negotiated by the parties Thus unless drastic changes occur in the

trade a likelihood which this record does not support Nopal should

we approve this Agreement will once again be a substantial con

tributor to this pool
Vhile it may be true that the mere fact that a party s carryings

under a pooling agreement result in its paying large sums to other

pool members would not in and of itself render the agreement dis

criminatory and thus compel our disapproval other factors must

exist which justify the payments and these factors must be consonant

with the policies and purposes of the Shipping Act

Thile the record is not clear as to all of the factors considered in

reaehing the precise percentages allocated under the agreement three

such factors appear to have played the dominant role in the eyes of

the parties They are 1 The so called national interest 2 pre
vious experience including due weight given to pioneering efforts

in the trade and 3 actual carryings under the previous pooling
agreement 7Te shall discuss them in that order

1 The so called national interest factor

Throughout the extensive negotiations culminating in Agreement
8505 1 as well as Agreement 9040 the national flag lines Delta

Lloyd and EL 1 A impressed upon Nopal their position that as a

17 According to coffee pool statistics already cited herein for the period Nov 23 1960
to Dec 31 1962 Delta with a pool quota of 53 06 percent carried 3 042 598 bags of coffee

59 39 percent Nopal with a quota of 1941 percent 1 306 495 bags 25 50 percent
ELlIA with aquota of 8 12 percent 388 338 bags 7 58 percent and Lloyd with a quota

equal to Nopal s 385 755 bags 7 53 percent The statistics further show pool pay

ments by Delta of 383 155 19 by Nopal of 449 920 74 and by ELMA of 734 58 in

contrast to contributions received from these lines by Lloyd in the sum of 833 810 51

mharris
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third flag carrier Nopal did not occupy the same status or enjoy the

same rights in the trade as a national flag line This national interest

was an admitted factor in reaching the percentage allocated Nopal
The Examiner concluded that the inclusion of that national interest

factor was proper We disagree
Every maritime nation in the world is of course intensely and

legitimately interested in the economic well being of its merchant

marine Thus national interest plays an important part in the over

all policies of the maritime nations But it is of overriding impor
tance to properly distinguish between promotional policies and regula
tory policies The Commission of course is a regulatory agency

charged by Congress with the administration of this country s regula
tory policy as expressed in the Shipping Act 1916 And while as

an arm of the U S Government we are of course interested in the

growth and economic well being of our own merchant marine we are

bound by the Shipping Act to scrupulously insure that all carriers re

gardless of flag are accorded equal treatment under the laws we ad
minister As we said in Mitsui Steamship Co Alleged Rebates etc

7 F M C 248 1962

all carriers regardless of flag or nationality are placed on equal footing
under our laws Foreign flag carriers although charged with th re

sponsibility imposed by our laws are also the recipients of the benefits they
confer

Agreement 9040 by granting preferred status to the so called national

flag carriers solely on the basis of the flag flown is contrary to this

expressly avowed policy The Shipping Act 1916 imposes no burden
and grants no privilege on the basis of a carrier s nationality To the

contrary it seeks to insure that all carriers operating in our foreign
commerce regardless of flag do so as equa1s Thus we are prohibited
under the law from approving such an agreement just as we would be

prohibited from using our regulatory powers to attempt to insure that

U S flag carriers received a given percentage of this country s export
trades Ve think it clear that a pooling agreement which aJlocates

percentages or any portions thereof on the basis of flag or national
interest is discriminatory as between carriers within the meaning of
section 15

IILength of service and pioneering efforts
Also asserted in justification of the gulf quotas were the factors of

length of service in the trade and the so called pioneering efforts
of the individual lines and the record demonstrates that consideration
and an indeterminate amount of weight was given to these factors

Nopal is the newest carrier in the trade but it has carried coffee
from Brazil to U S Gulf ports for 14 years During that period
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Nopal has risen from a relatively small carrier to the second largest
It is firmly entrenched in second posit ion far ahead of Lloyd and

ELl1A but considerably behind Delta 14 service has been regular
and dependable The numerous requests received by the Government
of Brazil requesting that N opal be allowed to remain in the trade

following the adoption ofSUMOC 202 while solicited by Nopal indi
cate a considerableamount ofshipper support

The pioneering efforts alluded to by the gulf respondents occurred

in the distant past Delta entered the trade about 1919 and Lloyd
sometime prior to that time E LlVLA entered the coffee trade in

1948 just a year ahead of N opal Pioneering effort like national

interest is a factor to which it is extremely difficult to assign a value

particularly where as here the effort was made so long ago and the
record contains no indication of just what value was assigned to the

pioneering efforts of Delta and Lloyd After 14 years of dependable
service we think it most unjust that Nopal be placed in the status of a

junior member and penalized by some vague and undefined pioneer
ing efforts expended several decades ago Thus in this instance we

consider it improper to use so called pioneering efforts as distin

guished from carryings as a factor in allocating percentages under

the agreement
III Actual carryings unde the lJ1 eviou8 ag eement

Vhile the contentions of the parties lead to some confusion as to

whether or not actual consideration wasgiyen Nopals carryings under

Agreement 8505 1 and 8505 2 the record does clearly establish certain

salient points
All of the parties agree that preyious carryings are a val icl factor

but they disagree as to the amount of eonsideration they should be

given The heartof the controversy is Article 18 ofAgroolnent 8505 2

which provides
This agreement and percentages established herein shall be effective through
February 28 1963 Thereaft r percentages and minimum sailings shall be sub

ject to review and adjustment taking into consideration the service and the

carryings during theDast two 2 year period

Certain respondents Columbus Innan and Holland Pan American

Lines contend in effect that in allocating percentages under Agreement
9040 the only factors to be considere d were the carryings and service

of the parties during the previous 2 year period Is This result they
contend was dictated by Article 18 This position is supported by
IIearing Counsel Ve think the Examiner was correct in rejecting
this contention Neither the record of the negotiations nor the lan

18 The latest statistics available to the parties at the time Agreement 9040 was negotiated
were for coffee carryings up to Dec 31 1962
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guage of Article 18 dictates such an interpretation Nopal itself is
not now contending that it expects 100 percent consideration of its

carryings in the adjustment to be made N opal did expect and does

contend that S01ne consideration of its past carryings was and is re

quired under Article 18 YVe agree
The gulf respondents appear to imply that some such consideration

was in fact given However there remains the undisputed fact that

Nopals percentage remained the same notwithstanding such considera

tion if in fact it wasgiven Ve think it clear that the continuation of

the status quo was directly attributable to the consideration given the

factors dealt with in I and II above It is equally clear that some

adjustment under Article 18 was contemplated flowever our deter
mination that the percentages allocated were unjustly discriminatory
and unfair as between carriers is not dependent upon the existence of

Article 18 Rather it flows from the consideration of improper factors
in making the allocations

In concluding that the use of the national flag and pioneering
factors is contrary to the provisions of section 15 we do not mean to

imply that past carryings is the sole permissible standard for allocat

ing pool quotas Vhere factors other than past carryings are em

ployed however they must be acceptable ones under the act and as

we have indicated no such accept able factors have been suggested to

us by the parties to this proceeding
In his initial decision the examiner has suggested that for the Com

mission to set down guidelines as to the factors to be used in fixing
quotas would be trespassing not only upon the rights of the parties
to the cont ract but their contractual rights as well Ve of course

as already indicated from the foregoing disagree with this conclusion

A section 15 agreement is not a private contract Swift Co v Fede7 al

larit hne C01n1nis8ion 306 F 2d277 CADC 1962 In 7 e Padfic Coast

Eu7 opean Conference 7 F n1 C 27 1961 The rights of the parties
to such an agreement are restricted to those which this Commission
authorizes when guided by and subject to the requirements of section
15 it approves the agreement Thus if the agreement does not meet

the standards of section 15 the parties have no rights to be abrogated
Vhile we have indicated that in reaching the quotas fixed under the

agreement the parties gave consideration to factors which are contrary
to the standards of section 15 we are not prepared on the record before

us to fix specific quotas Ve will ho e er grant the parties an oppor
tunity to make adjustments in the quotas in a mannernot ineonsistent

with this decision

There remain yet a few issues requiring resolution It is alleged
that the exaniiner erred in failing to consider eyidence pertaining to

the Atlanticpool segment of the agreement Ve think this was proper

o
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under the terms of Nopa1s complaint 19 IIowever the record indicates

that in fixing the quotas for the Atlantic pool the parties may have

given consideration and weight to factors which were herein found to

be improper If this be the case we ouId expect the parties to re

examine in the light of our decision here all quotas fixed under the

agreement
Several respondents have asserted that if overcarriage under the

agreement is to be rewarded by increased quotas the very same mal

practices vhich prompted the establishment of the pool will again
plague the trade and deprive shippers and carriers of the stability they
both desire

The thrust of this argument is that malpractices may only be cur

tailed by the absolute elimination of all competition between carriers
in the trade

The trade in question already has an approved conference in opera
tion to which all the parties to the pool must belong Agreement
9040 and SU 10C 202 combine to effect an absolute prohibition against
any other carrier lifting any coffee and thus to grant a monopoly
to the four gulf carriers Now it seems that the final incentive to

free competition i e any upward adjustment in a party s shr re of the
trade must be removed in order to preserve stability Thus under
the contentions of these respondents once a carrier has been allotted a

share of the trade it must forever be satisfied therewith It seems

plain that this theory which would forever freeze quotas because of

potential rumors of possible malpractices etc would also preclude
any hope of a return to even the limited competition allowed under a

conference agreement
Ve do not in any way intend to minimize the seriousness of mal

practices or their effect on the desired stability in a trade Congress
itself recognized their seriousness when it amended section 15 to

provide
The Commission shall disapprove any such agreement after notice and hear

ing on a finding of inadequate policing of the obligatiops under it

It would seem clear to us that an effective system of self policing
rather than complete elimination of all competition is the solution to

rumored malpractices and alleged rebates

For the reasons set forth above we find and conclude that the quota
or share allotted Nopa under Agreement 9040 is unjustly discrimina

tory and unfair as between carriers within the meaning of section 15

o

19 This proceeding was instituted by the filing of a complaint by Nopal requesting a

modification of its share of the gulf pool The Atlantic lines although free to file com

plaints on their own behalf failed to do so and the issues in the proceeding were there

fore properly confined to Nopals quota in the gulf pool Since the issues raised by
xceptions 6 and 8 go beyond the scope of the complaints herein we decline to rule

thereon
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If the quotas fixed under the agreement were renegotiated and the

agreement were modified in a manner not inconsistent with this

opinion we would give further consideration to the matter of

approval
Commissioner Patterson Concurring and Dissenting in Part

Based on the record before me in this proceeding my conclusions
are as follows

FiTst Ijoin the conclusion of Commissioners Harllee and Day re

versing the Examiner s approval of Agreement No 9040 and on the

following counts their decision has my concurrence

a That a pooling agreement which allocates percentages or any

portion thereof on the basis of flag or national interest is

discriminatory as between carriers within the meaning of

section 15
b That Article 18 contemplated some adj ustmeat of Nopals

quota based on its carryings under Agreements No 8505 1

and No 8505 2 and

c That there is discrimination in the quotas assigned to Nopal

Second I dissent from the conclusion reached by Commissioners
Harllee and Day that a modification of the agreement changing the

percentages allocated under the Gulf portion of Agreement No 9040

may create an agreement that is in the public interest not a detriment

to commerce and fair as between carriers

ThiTd On the following counts I conclude that Agreement No

9040 is in violation of section 15 of theAct and should be disapproved
from the time it was entered i11to namely February 27 1963 irre

spective of any modification

a The pool quotas are unfair as between carriers

b The failure to adjust quotas in accordance with the promises
made in Article 18 of Agreement No 8505 and the excessive

payments for unperformed services are detrimental to the

commerce of the United States
c The method by which the agreement was entered into is

against the public interest

As regards my three conclusions as highlighted above there are

advanced on the following pages of this report cogent reasons and

specific data related to them which support my concurrence and

dissent

The complainant in this case Nopal describes itself as a corpora
tion organized and existing under the laws of the Iingdom ofNorway
with its principal place of business at Smestad Oslo Norway Com

plainant is a common carrier by water in the foreign commerce of the

United States as defined in the first section of the Act having been
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engaged since 1947 in operating ships in regular service between the
U S Gulf of Mexico ports and ports in Brazil in South America and
since 1949 has been in the coffee trade

There is no question as to complainant s status nor as to the Com
mission s jurisdiction

The basic question is whether Agreement No 9040 must be approved
Inodified or disapproved pursuant to section 15 of the Act The

complainant does not ask for approval or disapproval but prays that
the Commission either order modification of its share in the Gulf
money pool or disapprove Agreement No 9040 unless the proposed
parties thereto modify said Agreement Nevertheless section 15
makes it the duty of the Commission to approve or disapprove under
the conditions stated therein as follows

The Commission shall I I disapprove I 1
any agreement I I that it

finds to be unjustly discriminatory or unfair as between carriers shippers ex

porters importers or ports or between exporters from the United States and

their foreign competitors or to operate to the detriment of the commerce of
the United States or to be contrary to the public interest or to be in violation

of this Act

The Commission must approve all other agreements
Agreement No 9040 was approved on June 11 1963 subject to the

condition that Article 8 be modified to add the following proviso
I I 110 monies shall be paid into the escrow fund established by the agree

ment norshall any monies be distributed from such fund or otherwise among the

parties until such time as the Commission issues its final decision in Docket

No 1096 and provided further that distribution at that time shall be made in

accordance with such decision

Thereafter the parties agreed to the modification and notified the

Commission so that its approval became effective August 22 1963
At that time no facts showing reasons for disapproval were present

and approval was ordered as required under the mandate that unless
the foregoing conditions are shown the Commission shall approve all

other agreements After snch approval the record of facts

in this docket was developed and made known to the Commission
The further mandate of section 15 now applicable is that agreements

whether or not previously approved by the Commission shall by
order be disapproved if any of the stated conditions exist

A revie v of this record convinces me that the agreement must now

be found 1 to be contrary to the public interest 2 to be unfair

as between carriers and 3 to operate to the detriment of the com

nlerce of the United States and that no modification of the agreement
can remedy its defects The defects are in the circumstances under

which the agreement was entered int9 and is to be performed Excep
tions from the provisions of the Act to protect trade against unlawful

8 F M C
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restraints and monopolies authorized under section 15 of the Act

ought not to be extended to agreements that have not themselves been
arrived at under circumstances of genuine competition as is the case

here

The proposed agreement has not been modified so as to accord N opal
a fair and nondiscriminatory share in the Gulf money pool but the
second alternative offered in Nopals complaint of disapproving said

agreement unless the parties modify the agreement has been taken
It is on the issue of modification that Idisagree because it is not

believed any modification is approvable and it is believed any further
negotiations will be futile

The foregoing conclusion is derived from the following facts and

findings
1 Complainants and respondents herein are signatories to an agree

ment establishing a conference of common carriers by water in the

foreign commerce of the United States known as the BrazilUnited
States Canada Freight Conference approved by the Commission pur
suant to section 15 of the Act and identified as Agreement No 5450
Conference Agreement The Conference covers trade inbound

from Brazil

2 Complainant N opaand respondents Lloyd Brasileiro
Patrimonio Nacional Lloyd and Mississippi Shipping Co Inc
Delta Line Delta were also three signatory parties to Federal

Maritime Board Agreement No 205 approved April 11 1957 as

amended by Agreement No 8205 1 approved October 24 1957 ex

hibit 3

This agreement was known as the Coffee Stabilization Agreement
Itwasterminated effective August 29 1960

After termination of the Coffee Stabilization Agreement the

respondents including Empresa Linea s 1aritimas Argentina
ELMA were parties to a new agreement called the BrazilUnited

States Coffee Agreement No 8505 exhibit 4 approved August 29
1960 The coffee agreement was amended by Agreement No 8505 1

approved February 12 1962 to include complainant Nopal as a

participant effective on andafter November 23 1960 and terminating
August 29 1962 exhibit 5 The coffee agreement was further

amended by Agreement No 8505 2 approved January 31 1962 to

terminate February 28 1963 exhibit 6 The coffee agreement is
what is generally referred to as the pooling agreement The pooling
agreement recited insofar as relevant to the complaint herein that the

parties wereengaged in the carriage of coffee from Brazil to U S Gulf
of fexicoports

3 Respondent Lloyd is owned and operated by the Republic of
the United States of Brazil It cannot be divorced from the Brazil
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ian Government Lloyd has as its head a director who is appointed

by the President of the Republic and is directly subordinate to the

Brazilian Ministry of Transportation and Public Vorks The di

rector is assisted by a commercial superintendent who carries out the

policies of the Brazilian Government in the administration of his

duties Lloyd is also subordinate to other government agencies
Tr 1525 26

4 On October 21 1960 The Superintendence of Money and Credit

an agency of the Government of Brazil upon the decision of the

Council at the meeting of October 13th taking into consideration
Article 3 Line H and Article 6 of Decree Law 7293 of February 2

1945 resolved

1 Brazilian export products with clestination United States of Am rica or

Canada willbe tran ported exclusively by shipping companies which aremembers

of theBrazil United States Canada Freight Conference I

3 In the case of products which transportation is regulated by specific ac

cords or agreements between member lines of that conference signed under the

auspices of the above cpnference and not rejected by the Brazilian authorities

loading of these products will be effected exclusively on vessels of those shipping

companies that aresignatories of said accords or agreements

4 Item 3 referred to ahove does notapply to accords or agreements in which

the Bl azilian flag does notparticipate
5 l he issuance of loading permits by the Bank of Brazil Bank Fiscalization

FIBAN will depend also on the observance of this in truction besides the

other requirements presently in effect lit I

The foregoing is titled Transportation Regulations on Commodi

ties Exported to the United States and Canada Sumoc Instruction

202 and is herein referred to as SU 10C 202 exhibit 9

5 After April 11 1957 and before October 21 1960 Nopal carried
coffee pursuant to the BrazilUnited States Coffee Stabilization

Agreement FMB No 8205 exhibit 3 During this period Nopal
carried coffee as follows

1960 1 January October 618 280 bags 2744 percent exhibit 67 sheet 8

1960 2 entire year 636551 bags 24 9 percent exhibit 53 p 4

1959 2 entire year 774 506 bags 27 3 percent exhibit 53 p 4

1958 2 entire year 414 221 bags 21 9 percent exhibit 53 p 3

1957 2 entire year 475 986 bags 19 9 percent exhibit 53 p 3

6 Between October 21 1960 and November 23 1960 by virtue of

Sec 3 of SUMOC 202 N opal was barred by the Brazilian Government

from carrying coffee as export products with destination United

States of America from Brazil because transportation had to be

effected exclusively on vessels of those shipping companies that are

signatories of said accords oragreements 4 above

1 Figures based on arrivals
Figures based on sailings

o Cl f r
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The next two Nopal ships after October 21 1960 that called at

Brazilian coffee ports the Para shown at Santos on November 4

and 5 and the N opal Express shown at Santos on November 20 22

1960 picked up no bags of coffee and the Nopal T rade on berth in

Paranagua on October 21 1960 loaded 1 250 bags already booked

and in Santos on October 22 1960 loaded 1 000 bagsancl in Niteroi on

October 23 24 1960 loaded 1 000 bags for a total of 3 250 bags already
cleared for shipment in comparison with prior 1960 loadings varying
from 5 950 bags to 53 400 bags exhibit 25 p 2 and Tr 97 103 104
The failure to carry coffee on these ships wascaused by the operation
ofSUM OC202

7 Nopal became a pool participant on and after November 23

1960 exhibit 5 p 1 1st pcH At this time it was mutually
agreed NopaJ s future participation obligations would be as follows

The carryings of Delta Line s passenger vessels Del N01 te Del Sul and Del

lJa1 in the event of a casualty to any of these passenger vessels Delta Line

shall have the right to substitute a freight vessel for any of these passenger

vessels during the period of their layup up to to a total of 23 5 of the

total volume of coffee carried by the four participating lines in each accounting
period shall not be included in the following divisions nor counted in the

minimum sailings The revenue from any excess over 23 5 of the total

volume of coffee carried by the foul participating lines in each accounting
period transported on said vessels or their substitutes hall he divided among

all lines including Delta Line after deducting 115 pel GO kilo bag on the

percentage and minimum sailing basis hereinafter provided The total carry

ings of all other Delta Line s vessels and of the vessels of the other lines listed

below shall be included in the carryings on which the following percentage
divisions shall apply

Delta Line 38 6400

Lloyd Brasileiro 25 37

Nopal Line 25 3700

F A N U 1 10 6200

1 Later E L M A

exhibit 5 p 2

Agreement No 8505 as amended is one of the specific accords or

agreements between member lines of that conference the Brazill
United States Canada Freight Conference signed under the auspices
of the above conference and not rejected by the authorities

referred to in SU 10C 202 4 above
The agreement covering the above transportation in Article 18 was

made effective through August 29 1962 and Article 18 further pro
vided that Thereafter the percentages and minimum sailings shall be

subject to review and adjustment taking into consideration the service

and carryings during the past two 2 year period exhibit 5

p 5 After Nopal signed the pooling agreement on November 23

8 F M C
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1960 the ban on its transportation of coffee was revoked and it re

sumed carryings Tr 212213

8 Between November 23 1960 and February 28 1963 the service

and earryings during the past 2 year period referred to in Article 18

of the pooling agreement was as follows

Nopal Delta Lloyd E L M A

Pool Quotas on total carryings

Actual carryings based on sailings passenger and

freight vessels combined
Firstperiod Nov 23 1960 Aug 28 1961 n

Second period Aug 29 1961 Feb 28 1962
Third period Mar 1 1962Aug 29 1962
Fourth period Aug 30 1962Feb 28 1963

Percent
19 41

Percent
53 06

Percent
19 41

Percent
8 12

19 90
26 73
28 48

135 59

59 08

54 67
64 62

57 77

9 53

10 26
5 83
0 70

11 49
8 34
1 07
5 94

1 Somewhat high because of effectof dock strike in U S affectingother carriers

The amounts paid thereunder were as follows

EXHIBIT 16

Brazil U S Gulf Ooffee Nov le3 1960 Feb leS 1963 am01lnts payable and

receivable by lines

Receivableshown in

Nopal Delta Lloyd EL M A

1st period Nov 23 1960 Aug 28 1961 8 069 84 147 617 83 238 209 36 82 521 69

2d period Aug 29 1961 Feb 28 1962 139 869 45 ao 668 50 174 79125 4 253 30

3d period Mar 1 1962Aug 29 1962 108 035 95 147 157 26 195 58040 59 612 81

4th period Aug 30 1962 Feb 28 1963 1 290 918 25 86 567 40 337 844 25 39 64140

Total 4 periods 546 893 49 412 010 99 946 425 26 12 479 22

1 Payments for4th period not made but subject to arbitration

Based on freight vessel earrings

9 Nopal refused to enter into a new pooling agreement after

February 28 1963 unless the promise made in Article 18 of the ex

piring agreement was honored by a change in its quota allocation to

take into consideration the facts shown in 8 above The other signa
tories refused after Nopal wastold as a summarization of the positions
ofDelta Lloyd and ELM A

This traffic of coffee is a traffic that should belong actually to two flags
the American and the Brazilian flags because this is business Brazil is making
with the United States Then the speaker makes mention of the fact that the

USA are the only nation which does not charge a tariff customs duties on

coffee And therefore I want to add this is a business between Brazil and the

U S Of course you have the right to compete in that market but not trying
to exclude from it what are the national lines of these two countries They have

a greater right than any of you may think that you have I really don t want

to talk to you in that manner because this is not an assembly of Congress but

a meeting of businessmen and you must understand this My Government
could very well and I don t know exactly what they intend to do demand

8 F M C
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that a quite greater percentage of this commerce remain between the U S

and the Brazilian lines This I want to say to Mr Hamsig this is a national

line But the policy of Brazil has never been in this trade of excluding

anybody Therefore I cannot be accused for wanting something for my flag
which is of the utmost importance to my very life You have the obligation

to understand that our situation is such a one that we cannot afford the luxury

as said Mr Mattmann to let this trade escape our hands just because you have

been giving a better service I am willing even to recognize that my own

service may be bad but accusing Moore McCormack of bad service makes no

senseand yet Moore McCormack carries less coffee exhibit 23 pp 143 144

Delta has made its position clear we would be prepared to stay within our

present quota with the understanding that the passenger ships must receive a

fair allowance ELMA has also made its statement Loide said that ifNOPAL

asked for a percentual increase they would have to follow this procedure too

We have told Mr Lorentzen that he has reached a level beyond which he

cannot go Isn t this clear enough now

Mr Lorris stated he informed Mr Norton this morning about Clause 18 that

if we discuss it we will never get anywhere I have never refuted Clause 18 but

this way we aregoing to end up in Court IfClause 18 is getting in our
way

let us make a new pool exhibit 23 pp 229230

I

Before the Examiner Captain Lorris recalled

that Mr Lorentzen requested consideration of Article 18 using as his

principle this agreement that talks of two years before Tr 1570

Who knows maybe some day I will be a company strictly commercial in

essence

I could then have the same consideration that Mr Lorentzen has regarding
Article 18 Tr 1557 1558

At a meeting on February 4 1963 N opal wastold

Oapt Olm k I would also like to report that at the request of Mr Lorentzen

of NapAL the Gulf lines ca ucusses at 2 pm and went over very carefully our

position sic We reached no conclusion but did explore every possibility that

was left I think we have advised Mr Lorentzen that a reasonable time has

already passed and have stated that he should advise us by noon tomorrow

about his view regarding our offer that he remain with his present quota It is

our intention that if he does not accept this by noon tomorrow we see no other

alternative than to form a new pool without NOPAL and we have very honestly

declared him our thought as to the divisionof the quotas

Oapt Lorris refers again to NapAL s desire to increase its quota and says

I should satisfy NOPAL but I cannot possibly diminish my own quota in any

way exhibit 23 p 289 and see Tr 2589 263

On February 5 1963 1r Lorentzen indicated what this meant to

N opal
Ve are disapPointed that our proposal has not been considered worthy of

further exploration Instead yesterday afternoon in definite words we were

told that it we don t accept tIle status quo by noon today a new pool will be

organized without Nap AL line We must strongly protest against this kind of

treament but in view of the existence of regulations such as SUMaC 202 we

Q 1 f C
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have no alternative left to us NOPAL will sign only because refual to do so

will shut them off from thecoffee trade exhibit 23 p 303

10 Nopal signed the Brazil United States Coffee Agr ement as

of February 27 1963 exhibits 18 and 19 The agreement provided
the following quotas and sailings with regard to the Gulf of Mexico

ports

The lines listed below operating to United States Gulf ports agree to the

following percentage division of revenue from total coffee transported on their
vessels on the following basis subject to the maintenance of minimum service
specified

The carryings of Delta Line s passenger vessels Del N01 te Del Sud and Del
Mar in the event of a casualty to any of these passenger vessels Delta Line
shall have the right to substitute a freight vessel for any of these passenger
vessels during the period of their layup up to a total of 23 5 of the total
volume of coffee carried by the four participating lines in each accounting
period shall not be included in the following divisions nor counted in the mini

mum sailings The revenue from any excess over 23 5 of the total volume
of coffee carried by the four participating lines in each accounting period trans

ported on sai9 vessels or their substitutes shall be divided among all lines

including Delta Line after deducting 1 25 per 60 kilo bag on freight vessels and

after deducting 1 50 per 60 kilo on Ielta Line s passenger vessels on the per
eentage alld minimum sailing basis hereinafter provided The total carryings
of all other Delta Line s vessels and of the vessels of the other lines listed belpw
Rhall be included in the carryings on which the following percentage divisions
shall apply

Delta Line 38 64

Lloyd Brasileiro Patrimonio Nacional 25 37

Nopal Line 25 37

Empresa Lineas Maritimas Argentinas E LM A 10 62

To qualify for the above percentages a nd to offer adequate service to the

trade each line must maintain at least the following number of sailings during
each six month period In determining the number of sailings during a period
the date on which a vessel reports at coffee loading port shall be considered a

sailing during theperiod
Delta Line 11

Lloyd Brasileiro Patrimonio Nacional 10

opal Line 10

Empresa Lineas Maritimas Argentinas E LM A 5

exhibit 18 p 2

11 The aforesaid coffee agreement was designated Agreement No
9040 and was approved by the Federal Maritime Commission as

follows

the approval herein ordered shall become effective at such time as the

Commission receives notice that each of the parties to the agreement has agreed
to theforegoing modification

The notice issued was as follows pursuant to a letter datBd August 28
1963 from the Commission s Division of Carrier Agreements

R F 1 1



NOPAL V MOORE McCORMACK 241

In view of the provision in the order that the approval of Agreement 9040
shall become effective at such time as the Commission receives notice that the

parties have agreed to the modification and file a modificatiOill executed by each
of the parties as provided therein you are advised that your letter and modifica

tion were received on August 22 1963 Accordingly approval of Agreement 9040
bas been recorded effective as of said date

12 The following amounts have been paid ahd received during the

period from November 23 1960 to December 31 1962 pursuant to

the pooling agreements as distribution for overcarryings

Lines
Amount paid Amount re

by lines ceived by
lines

Delta u n nn nn n
n n nnn 00 0000 383 155 19 n n nn

E L M Au 0000 n 0000 nn nn 0000 0000 734 58
Lloyd 000000 00 n nn 833 810 51
NopaL 00 00 n nn 449 920 74 00

Source App D Examiner s initial decision

These facts demonstrate and because of them it is concluded that

1 The complainant is an established participant in the foreign
commerce of the United States as a common carrier by water in the

coffee trade from ports in Brazil South America to ports on the Gulf
ofMexico coastof the United States

2 The Brazilian decree which denied loading permits to ships
unless transportation of coffee vas to be exclusively on ships of car

riers having agreements with a Brazilian flag carrier prevented the
conclusion of an agreement in response to free enterprise bargaining
by giving the national flag carrier power to compel the results without

regard to commercial market place necessities The decree permitted
a settlement dictated by carriers in agreement with the national flag
carrIer

3 The promise made to complainant in Agreement No 8505 to

review and adjust quota percentages and carryings based on the prior
2 years experience when a new pooling agreement was concluded

was not kept
4 The percentage of bags of coffee to be carried allocated as com

plainant s quota in Agreement No 9040 deprives Nopal of an estab

lished position in the foreign commerce of the United States as the

result of dictated contract conditions

A purpose of this proceeding is to determine whether Agreement
No 9040 is still approvable or whether an agreement previously ap
proved sec 15 by the Commission must be disapproved in view of

the foregoing findings
The facts showing that Nopal has been engaged in the Brazil to

U S Gulf coffee trade since 1949 starting with 4 8 percent of the

FMn
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coffee bags carried and continuing without interruption to the present
reaching as high as 29 4 percent of the trade establishes complainant s

position There was no proof on this record that this position was

achieved by other than fair means consistently with the act or by
other than consistent good service to shippers There are no valid

grounds for impugning Nopals entitlement to what it has earned by
its efforts The respondent carriers have likewise achieved their rela

tive positions in the market by comparable effort

Notwithstanding these efforts we are asked to approve an agree
ment by which Nopal relinquishes its position by reducing future

activity from its 1960 high point of 29 4 percent to 19 41 percent while

another signatory is authorized to increase its activity from its 1960
6 6 percent level to the same 19 41 percent level Nopal s actual 19 41

percent allowance in comparison with the 25 37 percent quota in

Article 4 of Agreement No 9040 results from the operation of the

second paragraph thereof wherein Delta is given an allowance which

is not included in the quota divisions for carryings on its pass nger

ships See report of Commission footnote 8 Lloyd s increased

quota is authorized in spite of an acknowledged bad service on the

grounds the trade cannot be allowed to escape because another carrier

is giving better service as item 9 of the factsshows

Complainant is entitled in fairness to not have its position eroded

by governmental compulsion Such compulsion is the result of a l

governmental decree which has stripped Nopal of bargaining power
and has placed complete power in the hands of Lloyd The record

shows there has been no change of schedules no change of ships no

rleterioration of service and no change in rates or policies by Nopal
The only change has been the new bargaining power given Lloyd by
its owner government By SUMOC 202 Lloyd acquired control over

the market represented by Brazilian export products with destina

tion United States and thereby control over the entire bargaining
power of the Brazilian export coffee market enforceable by the issu

ance or noniss lance of loading permits by the Bank of Brazil Bank

Fiscalization Exclusion from market is the price of refusal to

acknowledge the dictates of the market s spokesman A demonstra

tion of this factor is to be found in the testimony that if Nopal does

not accept this by noon tomorrow we see no alternative than to form

a new pool without Nopal The absence of commercial con

siderations was shown by the testimony that the national carrier was

not a company strictly commercial having to consider things the same

as N opal There was the further concession in oral argument before

us by counsel that there is nothing to prevent the happening of further

slashes in the quotas of third flag lines i e non Brazilian and non

U S lines Expression of this power is reflected in the statement
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Ve have told 111 Lorentzen that he has reached a level beyond which

he cannot go exhibit 23 p 229 The statement wasnot that Nopal
had reached a level beyond which the others were not willing to agree
on but had gotten all it was going to get or be excluded from the
Brazilian coffee market

The Brazilian coffee market is larger than the part shared by each
carrier Each must compete for a share Lloyd s domination of

access to the shares allows it to wrest more from the other carriers
than would otherwise be possible Allof the parties to the agreement
including Delta lost the protection of their own influence over the
market represented by Brazilian coffee sellers whether or not sellers

are no v satisfied with the service Delta has as much to lose from

approval of an agreement arrived at under these circumstances as

anyone
The issue as Isee it is the way in which this agreement was arrived

at rather than the quotas or the terms of the agreement although I
agree that the quotas are discriminatory It is contrary to our public
interest to have our foreign commerce regulated by agreements ar

rived at as a result of noncommercial factors

There is no objection to direct State action The Brazilian Gov
ernment may do anything it wants to do in relation to its commerce

with the United States All carriers are subject to action by the na

tions into whose jurisdiction they pass The objection arises when
Brazil converts what should be a freely negotiated agreement subject
to our jurisdiction into one not freely negotiated

In free enterprise negotiation unity of interest occurs at the moment
of contract and the Commission is usually only required to approve
the result where the subject is covered by section 15 Concessions of

interest before and after are submerged in the agreement and the

final agreement obscures the fact that events before and after also
affect public interest in our commerce Here the facts shown remove

the obscurity to disclose that the agreement happened as the result of

concessions obtained by noncommercial considerations Bargaining
is only a formality under these circumstances Brazil has obtained

the results of direct State action without enacting any law directly
controlling its commerce Its action is disguised as bargaining and

we are being asked to approve the resulting agreement giving its own

line a preferred position in our commerce at the expense of the estab

lished position of a longtime participant in our commerce

The deprivation of position does not result from a true agreement
but from an imposed settlement An agreement subject to our juris
diction which does not represent free enterprise bargaining is a sham
aild must be treated differently than other agreements processed under
section 15

r
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To approve an agreement arrived at in the foregoing manner and

achieving the results noted if we are to be consistent later on would

project a need to approve an agreement achieving the same results by
the same means against all carriers in the trade except the carrier
chosen by the national carrier employing such means

The end result of this process would be an end to multilateral trad

ing in our ocean commerce This too is contrary to our public intelPst

Complainant in Agreement No 8505 joined with the other parties
in mutually promising each other that when the end of the term of the

agreement arri ed they would review and adjust the percentages and

minimum sailings to take into consideration service and ca rryings
during the past 2 years One must assume that the obligations of

Agreement No 8505 were undertaken to acomplish practical objectiveS
and to require some future change ofposition It is not to be assumed

the businessmen who negotiated and signed the agreement created an

obligation to do nothing but contemplate and discuss the past
Rather at the time they meant to make significant new moves vhen

the agreement was renegotiated based on their past ability to capture
a share of the Brazilian coffee market

The agreement provisions quoted in items 7 and 10 above show no

change betwen No 8505 andNo 9040
If Article 18 requires no change in No 9040 and only a mentaI

exercise it is simply a way ofavoiding action No written statement

is necessary for such an obligation
The evidence shows that Nopal had no snch views of the obligation

anCl took significant steps to increase its share of the market during
the 2 year period with the promise of Article 18 clearly in mind

exhibit 23 p 140 To the losers Nopals moves are of course dis

tasteful but this has never justified breaking promises Nopal right
fully complains about the failure to perform the promise Only the

dominant influence of Lloyd over the bargaining process has made

such action so easy to accomplish In my opinion it is a detriment to

our commerce to permit the products of broken promises to influence

the shares of participants therein

The effect ofLloyd s bargaining position and its ability to disregard
promises to revise quotas showed up most clearly in the quota Nopal
was required to accept which was far below its proven ability to carry
and in the quota Lloyd received which wasfar above its proven ability
to carry LloycFs quota represented not business consideration but

national policy as its counsel candicily recognized Quota parity with

Nopal is a national policy of Brazil which Nopal as a privatecarrier

for gain has never apparently appreciated Lloyd brief p 59

National policy may be enforced by legislation Absent direct legis
8 F l1C
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lation Lloyd should not obtain quota advantages associated with com

petition between private Garriers for gain in the form of a diminution

of a hard won position by means of an agreement approved under

section 15

Assuming the promise may be disregarded without detriment to the

commerce it is further believed that there is detrilnent to the commerce

in any agreement which results in one carrier paying to a competitor
such a disproportionately large part of its earnings Nopal

546 89349 over the period November 23 1960 to February 28 1963

Delta 412 010 99 during the same period when its competitor per
forms no service whatever for such payment Coffee consumers even

tually pay the rates used to supply the funds needed to pay Lloyd
whose only power to obtain money by this means is the Government

backed control over access to the Brazilian export products market

Sill10C 202 par 1 As Nopals representative said

large payments passing from one line to the other is not healthy and

is not in the best interests of the commerce of Brazil or the United

States exhibit 23

The noncompetitively inflicted loss caused by being allowed reve

nues from 1941 percent of the trade and by having to pay expenses

of carrying up to 29 percent of the trade as well as the large pool
payments to Lloyd for performing no service whatever cannot be con

tinued by N opal Its loss is a loss to our commerce Its payments
are an expense to our consumers l10reover all respondents are faced

with the possibility of the same future quota attrition as the result of

the power of Lloyd to make future agreements with carriers of its

choosing containing still lower quotas as the condition of admission

to the market

An agreement is unfairas between carriers if it is a pooling agree

ment in which the quotas are arbitrarily established so as to diminish

without effective commeTcial restraint the market shares of partici
pants in the foreign commerce of the United States

In my opinion Agreement No 9040 should be disapproved from

the time it was entered into on February 27 1963 irrespective of any

modification on the ground that it

a Arbitrarily establishes pool quotas that are unfair as between

carriers

b Embodies the results of unfulfilled promises and requires
excessive payments for unperformed services that are detri

mental to the commerce and

c Reflects the results of governmental action rather than mar

ket competition which is against the public interest

8 F M C
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APPENDIX A

FEDERAL MARITIME COMMISSION

AGREEMENT NO 9040

BRAZIL UNITED STATES COFFEE AGREEMENT

MEMORANDUM of AGREEMENT entered into at New York N Y on 27

February 1963

Witnesseth

The parties to the Brazil United States Coffee Agreement Federal Maritime

Commission Agreement No 8505 and amendments thereto designated as F M C

Agreements Nos 85051 85052 and 85053 which terminates February 28
963 have agreed to the establishment of a new agreement providing for the

participation of MONTEMAR S A COMERCIAL Y MARITIMA on and after

March 1 1963
1 For the common good of shippers and carriers by providing just and eco

Ilomical cooperation between steamship lines operating on the coffee trade from

Brazil to United States Atlantic and gulf ports the parties hereto who are

members of the BraziVUnited States Canada Freight Conference U S M C

Agreement No 5450 hereby agree as set forth hereinafter to a division of the

revenue derived from the total coffee transported on their vessels from ports
within the scope of the above named Conference ie ports in Brazil south of

and including Victoria to United States Atlantic and gulf ports
2 The lines listed below operating to United States Atlantic coast ports agree

to the following percentage division of revenue after deducting 125 per 60 kilo

bag from total coffee transported on their vessels excluding Moore McCormack

Lines Inc passenger vessel SS Argentina and SS Brasil to United States Atlantic

ports on the following basis subject to themaintenance of minimum service speci
fied The revenue from any excess over 300 000 bags per annum carried by the

SS Argentina and the SS Brasil after deducting 1 50 per 60 kilo bag shall be

divided among all the lines including MooreMcCormack Lines Inc on the per

centage and minimum sailing basis hereinafter provided
Percent

Moore McCormack Lines Inc 37 10

Lloyd Brasileiro Patrimonio Nacional 19 40

Empresa Lineas Maritimas Argentinas E LM A 9 05

iontemar S A 1 00

Brodin Line 9 50

Columbus Line 6 00

lvaran Ltne 6 00

Torm Line 6 00
Norton Line 4 80

Holland Pan American Line 1 15

3 To qualify for the above percentages and offer adequate service to the

trade each line must maintain at least the following number of sailings during
each 6 month period In determiniing the number of sailings during a period the

date on which a vessel reports at a coffee loading port shall be considered a

sailing during the period

loore lcCornlack Lines Inc

Lloyd Brasileiro Patrimonio Nacional

25

12
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Empresa Lineas Maritimas Argentinas E LM A 14

fontenlar S A 2

Brodin Line 9

Columbus Line 6

Ivaran L1ne 6

TorIn Line 6

Norton Line 6

Holland Pan American Line 6

Should any line fail to provide the above stipulated minimum service to trans

port its quota the percentage alloted to it shall be reduced in dIrect proportion

to the reduction in servke and the surrendered portion shall be allocated to all

the other lines in ratio to the percentages allotted to them in article 2 above

4 The lines listed below operating to United States gulf ports agree to the

following percentage division of revenue from total coffee transported on their

vessels on the following basis subject to the maintenance of minimum service

specified
The carryings of Delta Lines passenger vessels Del Norte Del Sud and Del

jfar in the event of a casualty to any of these passenger vessels Delta Line

shall have the right to substitute a freight vessel for any of these passenger

vessels during the period of their layup up to a total of 23 5 percent of the

total volume of coffee carried by the four participating lines in each accounting

period shall not be included in the following divisions nor counted in the mini

mum sailings The revenue from any excess over23 5 percent of the total volume

of coffee carried by the four participating lines in each accounting period trans

ported on said vessels or their substitutes shall be divided among all lines

including Delta Line after deducting 1 25 per 60 kilo bags on freight vessels and

after deducting 1 50 per 60 kilo on Delta Line s passenger vessels on the per

centage and minimum sailing basis hereinafter provided The total carryings
of all other Delta Line s vessels and of the vessels of the other lines listed below

shall be included in the carryings on which the following percentage divisions

shall apply
Percent

Delta Line 3 64

Lloyd Brasileiro Patrimonio Nacional 25 37

Nopal Line 25 37

Empresa Lineas Maritimas Argentinas ELM A 10 62

To qualify for the above percentlges and to offer adequate service to the trade

each line must maintain at least the following number of sailings during each

six month period In determining the number of sailings during a period the

date on which a vessel reports at coffee loading port shall be considered a sailing

during the period

Delta IJne 11

Lloyd Brasileiro Patrimonio Nacional 10

NopalLine 10

Empresa Lineas Maritimas Argentinas E Ll1A 5

5 In consideration of the privilege of vessel substitution afforded Delta Line

under artiele 4 above Delta Line accepts a 50 percent reduction in whatever

compensation might accrue to Delta Line by reason of noncompliance on the

part of other lines with specified minimum sailings art 4 the balance to be

divided among the other participants in direct proportion as otherwise agreed

8 F M Q
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In consideration of the average per ship afforded to E LM A under this

agreement E LM A accepts a 33 3 percent reduction in whatever compensation
might accrue to E Ll1A by reason of noncompliance on the part of other lines

which specified minimum sailings art 4 the balance to be divided among

the other participants in direct proportion as otherwise agreed
Should any line fail to provide the above stipulated minimum sel vice to trans

port its quota the percentage allotted to it shall be reduced in direct proportion
to the reduction in service and the surrendered portion shall be allocated to the

other lines in ratio to the percentages already allotted to them except as other

wise provided in Article 5 irrespective of their actual number of sailings as

provided by Article 4

6 It is mutually understood and agreed that a voyage can only be counted as

one sailing to either the gulf ports or Atlantic coast ports by a line party to both

such divisions of the pool even though both ranges of ports may be served on a

single voyage butall coffee carryings are to be included iill the respective divisions

of the pool It is agreed that the final decision in which division of the pool
such a sailing shall be counted shall be made by the Administrator However

should any line carry coffee in a division of the pool in which it does not have
an allotted percentage the revenue after deduction as provided inArticles 2 and

4 shall be divided among the lines in such division of the pool on the basis pro

vided for above

7 In the event any of the parties to this agreement is unable to provide the

minimum service set forth inArticles 3 and 4 because of reasons of force majeure
or any other cause beyond the control of the carrier and a dispute arises as to

whether a good and valid reason existed for failure to maintain minimum service

the decision as to whether an exemption should be granted from the reduction i

allotted percentage as stipulated inArticles 3 and 4 shall be l esolved by arbitra

tion procedure as provided inArticle 14

8 At the end of each period of 6 calendar months an accounting shall be made

Lines carrying in excess of the allotted percentage of the total coffee transported
as provided above shall pay within 30 days after an accounting has been sub

mitted into an escrow account to be established the revenue derived from their

excess carrying after the deduction as provided in Articles 2 and 4 to cover

only direct cargo handling expenses In the event of increased costs these de

ductions may be adjusted by consent of not less than three quarters of the

parties hereto entitled to vote as stipulated in Article 12 The monies paid
into the escrow fund shall be distributed to the lines to which payments are

due under this agreement
9 All coffee shall be transported strictly in accordance with rates rules

regulations and agreements established by the Brazil United States Canada

Freight Conference and any infractions shall be subject to the penalties provided
for inthe agreement of the Conference

10 New members who are members of the Brazil United States Canada

Freight Conference may be admitted to this agreement on application and by
approval of not less than three quarters of the parties hereto entitled to vote as

stipulated in Article 12 No such admission shall become effective until an

appropriate modification of this agreement has been filed with and approved by
the Federal Maritime Commission

11 This Agreement shall be administered in New York N Y United States of
America by an Administrator elected by the member lines parties to theagree

ment The Administrator is authorized to make appropriate arrangements for

the receipt and checking of reports on coffee carryings the accounts provided
therein such banking arrangements as may be necessary and appormQn any ex
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penses for the ma ntenance of this agreement between Atlantic and gulf lines

on the basis of coffee carryings and between the respective lines of such groups on

coffee carryings as allocated under the agreement
12 Meetings of the parties to this agreement will be held at the call of the

Administrator of the agreement or upon the request of any party to this agree

ment All actions within the scope of this agreement except allocation of
percentages which shall be by unanimous vote shall be tulen only upon assent

of not less than three quarters of all the parties to the agreement except that

shnuld a party cease to be a member of theBrazil United States Canada Freight
Conference withdraw from the trade or llot lUI e a sailing in the Brazil United

States trade for a period of 6 months such party shallllot be entitled to vote on

any matter including amendments to the agreement uut shall ue bound by the

vote of the other parties to the agreement on such matters A minute record of
the proceedings of all meetings including all votes on matters coming before

such meetings shall be kept and copies of all minutes of meetings and true and

complete records of all affirmative 01 negative actions of the parties hereto

pursuant to or giving effect to this agreement shall be furnishedlHOmptly to the

governmental agency charged with the administration of section 15 of the Ship
ping Act 1916 as amended

13 Copies of accounting shall he furnished promptly to the governmental
agency charged with the administra tion of section 15 of the Shipping Act of

1916 as amended

14 Any and all differences and disputes of vd1atsoever nature arising out of

this agreement including circumstances referred to in Article 7 shall be put to

arbitration in the city of New York pursuant to the laws relating to arbitration

there in force before a board of three persons consisting of one arbitrator to be

appointed by the parties to the agreement complaining or complained against
one by the other party or parties to the agreement complained against or com

plaining and the third to be selected by the two so chosen All such arbitrators

shall be appointed immediately when the occasion arises The decision of any
two of the three on any point or points shall be final Judgment may be entered

upon any award made hereunder in any court baving jurisdiction in the

premises
It is mutually understood and agreed that the eXl enSeS incurred in any

arbitration shall be borne by the parties directly involved in the question of

such arbitration

15 In the event of war or war like operations affecting the BrazilUnited

States coffee trade the agreement may be suspended for the period of such war

01 war like Ol erations

16 This agreement shall become effective March 1 1963 subject to approval

by the Federal Maritime Commission and it is mutually understood that no ac

counting or payment shall be made as provided herein until such approval has

been granted This agreement and percentages established herein shall be ef

fective through February 29 1964 Thereafter the percentages and minimum

sailings shall be subject to review and adjustment No extension of this agree

ment shall be effective until filed with and approved by the Federal Maritime

Commission
17 It is mutually understood and agreed that this Agreement shall conform

with the laws rules and regulations of the United States of America and of the

United States of Brazil

18 This Agreement may be executed in several parts and the said parts shall

be read and be effectual as one instrument

8 F lIC
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IN WITNESS WHEREOF the parties hereto have caused this agreement to

be executed by their respective officers or agents thereunto duly authorized

REDERlAKTIEBOLAGET DISA RE

DERIAKTIEBOLAGET POSEIDON ANG

FARTYGSAKTIEBOLAGET TmFING

BRODIN LINE

as one member only
By ERIK G BRODIN

Title

HAMBURG SUEDAMERIKANISCHE
DAMPFSCHIFF FAHRTS GE
SELLSCHAFT EGGERT AMSINCK

COLUMBUS LINE

By COLUMBUS LINE INC General

Agents

By W A NIELSEN

Title Executive Vice President
DELTA STEAMSHIP LINES INC

DELTA LINE

By J N LALA

Title Vice President

EMPRESA LINEAS MARITIMAS

ARGENTINAS E LM A

By RENE CHARPENTIER

Title O Oharge General Dele

gation
VAN NIEVELT GOUDRIAAN CO S

STOOMVAART MAATSCHAPPIJ N V

Ho L LAND PAN AMERICAN

LINE

By BLACK DIAMOND STEAMSHIP
COMPANY General Agents

By FRANK R JORDAN

Title General Traffic Manager

A S IVARANS REDERI IVARAN

LINES

By STOCKARD SHIPPING COMPANY
INC Gene1 al Agents

v
By RAYMOND HORGAN

Titl Executive VicePresident

LLOYD BRASILEIRO PATRIMONIO

NACIONAL

By HAROLD W DILLON

Title General Traffic Manager
MONTEMAR S A COMERCIAL Y

MARITIMA

By AMERIND SHIPPING CORP Gen

eral Agents
By LEWIS C PAINE Jr

Title President

MOORE McCORMACK LINES INC

By CHARLES T MATTMAN

Title Executive Vice President

THE NORTHERN PAN AMERICA

LINE A S NOPAL LINE

By OIVIND LORENTZEN INC General

Agents
By PER A LORENTZEN

Title President

STOCKHOLMS REDERIAKTIEBOLA

GET SVEA REDERIAKTIEBOLAGET

FREDRIKA NORTON LINE

as one member only

By NORTON LILLY COMPANY INC

General Agents

By JOSEPH F LILLY

Title President

DAMPSKIBSSELSKABET TOR M

TORM LINES

By TORM LINES AGENCY INC Gen

eral Agents

By K SCHMOLZE
Title VicePresident

8 F M C
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APPENDIX C

Brazil United State8 Ooffee Agreement F M O Agreement No 8505 1 a8

amended reconciliation of carrying8 and accounting tor period Nov 23

1960 Dec 31 1962 lines operating to U S gulf port8 pas8enger and freight

vessels combined

Delta E L M A Lloyd

Period
Amount Amount Amount Amount Amount Amount

paid by received paid by received paid by received

lines by lines lines by lines lines by lines

Nov 23 1960
to Aug 28
196L 147 617 83 82 521 69 238 209 36

Aug 29 1961
to Feb 28
1962 30 668 50 4 253 30 174 791 25

Mar 1 1962 to

Aug 29
1962

147 157 26 59 612 81 195 580 40

Sept 29 1912
to Dec 31

1962
57 711 60 26 427 60 225 229 50

Subtotals 86 774 99 86 040 41

Totalsn
333 155 19 734 58 833 810 51

Nopal

Amount

paid by
lines

Amount

received
by lines

8 069 84

139 869 45

108 035 95

193 945 50

449 920 74

8 F M C
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EXHIBIT D

Yearly coffee carryings and sailings Brazil U S gulf for Nopal Lloyd Delta

and E L M A F A N U 1947 1962

Total Nopal Lloyd Delta E I M A
F A NU

1947 Bags number n 2 986 711 0 286 121 2 700 590 0
Bags pereent uu nnu 0 9 6 90 4 0

Sailings number n 74 0 9 65 0

u b i 0 12 2 87 8 0
1948 4 lll 081 0 731 141 3 278 317 106 623

Bags percent u 0 17 8 79 7 2 5

Sailings number n u 89 0 19 61 9
i

l

e n

4 340 281
0 21 3 68 5 10 27

1949 208 197 953 104 3 103 100 75 860

i1r fs r

ber
4 8 22 71 5 1 7

94 9 23 52 10

Sailings percent
3 022 9 9

9 6 24 5 55 3 10 6
1950 Bags number nn nn 230 886 469 075 2 261 598 61 420

Bags perccnt n u n n 7 6 15 j 74 9 2

t S
90 11 18 51 10

n3 541 304
12 2 20 56 7 11 1

1951 271 863 437 104 2 651 450 180 887
7 7 12 3 74 9 5 1

gIg 87 10 18 46 13
11 5 20 7 52 9 14 9

1952 Bags nmn ber n 2 996 783 389 608 429 ii55 2 102 4 22 75 198
Bags percent I3 14 3 70 2 2 5

Sailiugs numbet 89 14 12 52 11

i sunbg 2 508 699
Vi 7 13 58 4 12 4

1953 383 720 251 971 1 783 202 89 806
Bags petcentu

Uu
nnnn n 15 3 10 il 1 3 6

Sailings number
uu

nnn nn 87 16 11 47 13
Sailings perccn L

ul 896 821
18 4 12 6 54 7 15

1954 Bags number n 236 130 147 499 1 451 173 62 019

Bags percentn n n n nn
n m

SS
12 4 7 8 76 5 3 3

Sail ings number 16 12 50 10

Sailings percenL nn n 18 2 13 6 M 8 11 4
1955 Bags number n

2 340 403 311 788 142 3GO 1 853 505 32 750

Bags percent u un nun n 13 3 6 1 49 2 1 4

Sailings number n
n 88 19 12 51 6

i l
r 21 6 13 6 58 6 8

1956 3 115 173 573 616 200 4 29 2 211 118 130 110
18 4 6 4 71 4 2

Sailings number n 100 21 12 52 15

Sailings percenL uun n n 21 12 5 2 15

1957 Bags number 2 386 687 475 986 209 264 1 644 007 57 430
13ags percellL 19 9 8 8 68 9 2 4

Sailings numbern u u 99 23 12 50 14

Sailings percenL n
nn nnn 23 2 12 1 50 5 14 2

1958 Bags number
n

un 1 884 419 414 221 120 214 1 292 019 57 965

Bags percenL u
U nn

m91
21 9 6 4 68 6 3 1

Sailings number n
n 20 10 52 9

Sailings percentn unnun n 22 11 57 1 9 9
1959 Bags numbernn u u 2 831 007 774 506 171 474 1 663 4 83 221 544

Bags
percenL

n u n n 27 3 6 1 58 8 7 8

Sailings numbern
n nn no 29 8 50 23

Sailings percenL 26 4 7 3 45 5 20 9

1960 Bags number n n 2 557 431 636 551 217 801 1 409 3eO 293 729

Bags percenL 24 9 8 5 55 1 11 5

Sailings numbern u n n n n 104 28 12 46 18

Sailings percent 26 9 11 5 44 3 17 3
1961 Bags number n u n n 2 459 490 610 218 208 484 1 441 349 199 439

Bags percenL
109

24 8 8 5 58 6 8 1

Sailings oumber n U u n un 26 20 51 12

Sailings percent
2 300 352

23 9 18 3 46 8 11
1962 Bags number n 663 143 114 178 1 475 194 137 837

Bags percenL
108

27 7 4 8 61 7 5 8

Sailings number n 28 23 45 12

Sailings percenL n 26 21 3 41 7 11
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No 1096

THE NORTHERN PAN AMERICAN LINE A S NoPAL LINE

v

MOORE McCORMACK LINES INC ET AL

ASHTON C BARRETI Oortlmissioner dissenting
I respectfully dissent and would approve Agreement No 9040 as

the examiner did The opinion of Chainnan Harllee and Commis

sioner Day a majority of the majority indicates that the attached

order does not preclude further consideration by the Commission
but on the other hand assures such further consideration if Agree
ment No 9040 is modified in a manner not inconsistent with this

opinion The Harllee Day opinion can be read to require one modi

fication and only one an adjustment upward of Nopals share in

the money pool While in my opinion such adjustment should not

and legally cannot be made the price ofapproval Iamwilling to join
in such further consideration Iam indeed inclined to feel that absent

further favorable consideration and eventual approval we may expect
a super SUMOC 202 and real chaos in the trade Certainly to avoid

such a situation which would substantially destroy operating efficiency
and seriously endanger the continuation of first class transportation
service on the route should be a prime objective of this regulatory
body I hope therefore that the agreement with some reasonable

adjustment of Nopals carryings not diminished by reason of flag or

length of service will be returned to the Commission for further

consideration in this proceeding
There heing no assurance that such further consideration will be

requested it is my unpleasant duty to indicate as briefly as possible
unsound reasoning and legal error in the decisions of my colleagues
I feel that the ultimate conclusions of both are unsupported by in

dispensable subordinate findings of fact and substantial evidence and

that the decision to disapprove Agreement 9040 is therefore arbitrary
and capricious I am convinced that both those opinions fly in the

face of the policy unanimously stated in Alcoa O A V N 7 F MB

mharris
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345 364 that in acting upon pooling agreements the Commission

applies the standards set out in section 15 of the Shipping Act 1916

and no others This statement was approved by the United States
Court of Appeals for the District of Columbia Circuit and certiorari

wasnot requested
The standard upon which the Harllee Day opinion is based is that

a pooling agreement may not be approved if a combination of parties
to the agreement who are nationals of the countries served success

fully insist upon a little better deal than thisCommission thinks they
should get Section 15 sets out no such standard

The Harllee Day opinion falls into a well laid snare by equating
ur duty to enforce our regulatory statutes without distinction be

tween flags with a non existent prohibition 1 against approval of an

agreement in negotiating which national interest played a dominant

role in the eyes of the parties It also has been entrapped into feel

ing that an approval of such an agreement to which an American

flag line is a successful party would necessarily be a promotional
act which is an obvious non sequitu7

The Harllee Day opinion also finds that the consideration and

giving an indeterminate amount of weight to the pioneering efforts

of Lloyd and Delta was improper Section 15 does not set up the

use of any particular factors as a standard It is concerned only with

agreements not the negotiations in which they are formulatedor

factors taken into account by negotiators Nothing in section 15

justifies an ultimate finding that percentages are and the contract

containing them is unj ustly discriminatory and unfair as between

carriers because it flmvs from the consideration by the parties of

improper factors in making the allocations It is to be noted that

the Harllee Day decision which absolutely rules out of consideration

the pioneering ofLloyd and Delta does not even find that these lines

have recovered their pioneering costs much less a reasonable profit
on their investments They wereunder no obligation to Nopal to Inake

it possible for coffee growers to profit and grow more coffee for Nopal
to carry Nopal is profiting from the past efforts of the other lines

In my opinion the pioneers are fully entitled to special consideration

and N opal is in no position to complain if it were accorded The

development of this particular trade into a stable and dependable
service was highly desirable the protection of the endeavors of these

pioneering lines which have so served would be a legitimate objective
ofany pooling arrangement

The Harllee Day opinion does not find that Nopals carryings were

not considered in the negotiations at most it seems to suggest a

probability that they were not given enough consideration To the

1 See p 22 weare prohibited
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contrary the record showing the minutes of the Rio meeting points
out the extensive negotiations made in discussing the issue involved

and states the facts and arguments advanced by the various parties
in support Of their cantentians

Now here in this opinion as above discussed can Ifind subordinate

findings of fact or reference to substantial evidence to support its ulti
mate conclusion Of unjust discrimination In view of the practical
and economic side of the presented issue the import of one factor

must be constantly realized coffee is Brazil s greatest economic asset
That Lloyd should benefit in a majorway from its transportation to

and from the United States is a nonnal and natural objective of
Brazilian national policy Itseems to me far preferable that recogni
tion be given to the legitimate objectives of that policy through agree
ment arrived at by negotiation among the lines rather than by a

Brazilian decree which would naturally support the national interest

Before briefly discussing Commissioner Patterson s opinion Imust

say that I strongly believe that we should consider pooling agree
ments as they really are and realize what our limitations in dealing
with them are and especially that no decision ofours is going to turn

a hard boiled intensively competitive business into an association of

dedicated altruists Even my brief experience here teaches me that
the lines in the strongest bargaining position get a bigger cut in any

pool than their weaker competitors which bigger cut may well be justi
fied where the greater strength of such lines stems not fronl predatory
and discriminatory tactics but is the result of pioneering efforts

heavy investlnents in the trade and other factors If we can keep
this in bounds I think we will do all that can be expected of us and

this Ithink we can do As we indicated in Alcoa O A V N supra
if the result of a pooling agreement is so to impair the revenues of a

valuable carrier as to lead it to abandon or seriously curtail its service

e will not hesitate to disapprove it However where as here the

division of revenues appears to be within a zone of reasonableness
I think we should approve I cannot read section 15 as ilnposing
pinpointed equitable allocation Of pool percentages as a condition to

the approval of pooling agreements and Idoubt if any of the valu

able pooling agreements now functioning with COl1llnission approval
could meet such a test lVe certainly should not take seriously any

suggestion by proponents or opponents ofpools that revenue percent
ages are fixed by feeding factors into computers and accepting the

result or indeed upon any considerations other than those dictated

by enlightened self interest

COl1llnissioner Patterson s opinion makes no additional subordinate

findings of fact and points to no additional evidence to support the

findings of unjust discrimination in which he concurs His decision
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that this agreement must be disapproved as contrary to the public
interest is based upon his finding that it reflects the results ofgovern
mental action rather than market competition 2

Icannot read section 15 as permitting the approval of contracts only
if they reflect market competition or forbidding approval of a con

tract which reflects the results of governmental action I have

thought and still thing that section 15 requires us to approve or dis

approve an agreement upon its merits not upon consideration of what
it may reflect

I agree with decision of the Examiner that Agreement No 9040
should be approved

Signed THOMAS LISI

Secretary
Although he approved the Grace C A V N pooUng agreement which certainly re

fleeted the action of two Governments

8 F M C
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No 966

REDUCTION IN RATES PACIFIC COAST HAWAII

OLIVER J OLSON CO C R NICKERSON AGENT

Decided July 20 1964

Rates from to and between Pacific coast ports and ports in the Hawaiian

Islands found to be lawfuland just and reasonable Order should be entered

discontinuing the proceeding

Russell S Bernhard for respondent
George D Rives and Robert N Lowry for Matson Navigation Co

intervener

ShiroKashiwa for State ofHawaii intervener
Richard S Harsh and Robert J Black1vell Hearing Counsel
A L Jordan Hearing Examiner

REPORT

BY THE COMMISSION John Harllee OhaiT7JWn Ashton C
Barrett James V Day John S Patterson Oommi8sioners

PROCEEDINGS

This is an investigation into the lawfulness of certain tariffs filed

by Oliver J Olson Co Olson covering transportation of cargo
between the Pacific coast and Hawaii The investigation is being con

ducted by the Commission on its own motion pursuant to section 18
of the Shipping Act 1916 Act and section 3 of the Intercoastal

Shipping Act 1933 Intercoastal Act

The tariffs under investigation are those contained in Olson s re

vised pages to its local Freight Tariff No 5 FMC F No 32 naming
reductions in freight rates from to and between Pacific coast ports
and ports in the Hawaiian Islands The order of investigation dated

December 27 1961 embraces those revisions in Olson s tariff to be

o 1 r
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come effective December 28 1961 and all subsequent revisions of the

said rates subsequently filed by respondent in this proceeding The

order suspended the rate on one item in the tariff lumber to and in

eluding April 27 1962 but allowed the other items in respondent s

tariff to remain in effect during the course of the investigation
We discontinued the investigation insofar as the suspended lumber

rate wasconcerned when it wascanceled by Olson Thereafter Olson

filed new rates on lumber which were placed under investigation
Matson Navigation Co Matson and the State of Hawaii inter

vened The State of Hawaii did not submit any evidence or file any
brief

FACTS

A History of the rates under investigation
The initial tariff filed by Olson for the Pacific coast Hawaii trade

became effective on September 9 1961 Generally the rates set forth

by this initial tariff were at the same level as those of intervener

lVlatson

By revised schedules effective Novemher 27 1961 Olson made a gen

eral 5 reduction in its September 9 1961 rates This reduction was

not protested by 1atson

Effective December 28 1961 Olson made still further reductions on

aselected list of commodities Generally these reductions wereof an

additional 5 below the November 27 1961 leveL However the rate

for lumber previously a uniform rate of 37 62 per 1 000 board feet

was reviseclby Olson to range from 30 00 per 1 000 board feet for

shipments in excess of 2 000 000 board feet to 37 62 for those under

500 000 board feet These proposed reductions on 31 commodities

were protested by 1atson the present investigation was ordered and

the new rate on Jumber was suspended by the Commission
The rate on lumber was restored to the Novemher 27 1961 rate of

37 62 per 1 000 board feet effective January 25 1962

Olson then further revised its rate on lumber effective February 5

1962 setting a rate of 36 00 per 1 000 board feet for lumber stowed

below deck and 32 50 when carried on deck

The final tariff revision relevant to this proceeding became effective

on August 20 1962 when Olson revised its tariff and restored all but

8 of the 31 commodities whose rates were originally protested by Mat

son to a level set by Olson without protest by Matson

In addition a new rate structure wasestablished for commodities for

which rates were not otherwise specified in the tariff N O S The

September 9 1961 rate for N O S commodities was 28 34 per ton

The reduction of November 27 1961 brought this rate down to 26 92

where it remained until August 20 1962 Pursuant to the revision

8 F M C
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effective on that date cargo which was unitized or palletized so as to

be suitable for forklifting wascarried at the 26 92 rate while the rate

for loose stow cargo was increased to 30 00 per ton This rate dif

ferential was intended to reflect the greater suitability of unitized

cargo for movement in a barge operation such as the one run by
Olson and the relative ease of handling and lower stevedoring costs

possible with a cargo or this typ
An analysis of Olson s August 20 1962 rates reveals that where

shipments are unitized or have similar transportation characteristics

Olson s present rates are below Matson s by amounts ranging from 7
to 19 percent Where the commodities are such they they are not

adapted to unitized shipment Olson s 30 00 merchandise N O S rate

is applicable resulting in differentials below Matson s corresponding
rates with unimportant exceptions of 3 to 4 percent The purpose of

the foregoing rate adjustments is to provide attractive rates for all

palletized or unitized cargo and for cargo having similar transporta
tion characteristics and to subject any non unitized cargo to the

merchandise N O S rate of 30 00
The differentials of 3 to 4 percent on non unitized cargo are less

than those necessary to compensate shippers for the added cost of in

surance when shipping by barge
B Olson 8 operations in the Pacific coast Ha1xtii trade

1 The 1961 voyage8 Olson first entered thePacific coast Ilawaiian

trade in September 1961 when the west coast maritime strikes made it

necessary for additional carriers to handle the backlog of goods The

first such strike extended from June 16 1961 to July 3 1961 the

second extended from September 29 1961 to October 12 1961 and the

third extended from March 16 1962 to April 11 1962

Olson made five voyages during 1961 the first commencing on Sep
tember 5 There were no exceptions to the finding of the Examiner

that Olson suffered a loss of 53 262 72 on these voyages
These 1961 voyages the first undertaken by Olson in the Hawaiian

trade should not be regarded as typical and the financial data col

lected for them is not a reasonable index of what Olson could expect
from its Hawaiian operations in the future

Inthe first place Olson s 1961 voyages were made underrates which

were in effect prior to those under investigation The reduced rates

protested by Matson did not become effective until December 28 1961

except lumber which became effective February 5 1962

Secondly the strikes produced abnormal conditions resulting in the

immediate availability to Olson of large volumes of traffic that would

normally not be present for anewly instituted service in an established

trade On the other hand the strikes resulted in abnormally high
costs of operation Freight was delivered to the carrier without
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proper booking and was delivered to the carrier up to the time of sail

ing All types of cargoes were received including those which would

not ordinarily move by barge and which were not suitable for ship
ment via barge Docks and warehouses were overcrowded with the

result that cargoes could not be loaded and unloaded quickly Be

cause of shortage ofdock space and stevedoring gangs loading and un

loading had to continue around the clock with n cessary additional
overtime compensation To accommodate the extra stevedoring crews

necessitated by the urgency for rapid unloading extra cranes had

to be rented Moreover vessels were not loaded selectively and some

were loaded to 100 percent capacity with miscellaneous cargoes as they
arrived at the dock thereby producing inefficient utilization of space
and excessive steyedoring time Thus the strikes resulted in the

production of a large volume of traffic but they also caused a high
cost ofperforming service

2 The 19612 completed voyages Olson made six voyages in 1962
in its Pacific coast Hawaiian operation All of these voyages were

made under the new rates effective December 28 1961 and the ew

rates for lumber effective February 5 The Examiner found that

Olson suffered a loss of 63 082 21 on these voyages and no exception
wastaken to his finding

3 Olson s 19612 projections Olson conducted two types of studies

in an effort to predict revenues and expenses from its voyages in the

Hawaii trade scheduled for the last 6 months of 1962

The first of these sought to apply the August 1962 rates to what

Olson contended was a typical cargo based on what it had carried in

the first 6 months of 1962 No separate cost analysis wasmade for this

typical cargo Rather the average cost of the six 1962 voyages was

adjusted to reflect the savings that OlS9n believed would be effected

The al1ticipated decline in expenses was attributed to the reduction in

handling cost of pineapple based on the new F r O rate and the re

duced cost ofhandling palletize cargo Estimated revenue from the

so called typical future voyage was 174476 Expenses wereestimated
at 147 174 leaving a profit of 27 302

The Examiner found these estimates to be overly optimistic on the

basis of the record and we find nothing in the record which leads us to

differ with his conclusion However whether or not respondent is

able to turn a 63 082 loss into a 27 302 profit per voyage in the short

span of 6 months is not essential to deciding the issues before us As

respondent points out The future typical voyage as portrayed on

Exhibit 41 cannot be expected to materialize immediately The Iew

structure of rates is designed to attract palletized and unitized cargoes
This will require a change in the packing procedures of many ship
pers Such changes take time and require selling
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In the second type of study Olson sought to determine the effect of

the lumber and paperboard rates by constructing exhibits 39 and 40

assuming a round trip voyage carrying an optimum load of the com

modity westbound and coming back empty With respect to lumber a

rate of 32 50 produced revenue of 97 500 which after expenses of

75 250 yielded a profit of 22 250 Regarding paperboard a rate of

7 92 produced a profit of 21 072 The Examiner also found Olson s

forecast for lumber to be too optimistic We agree and further be

lieve the record does not support Olson s projection of pulpboard
profits The record in this proceeding however is concerned with a

new and experimental service Experience under the new system is

required before an accurate appraisal of its financial feasibility is

possible
DISCUSSION

The Examiner found that Olson had failed to estahlish that its

rates were compensatory He stated however Merely because

Olson s revenues do not meet fully distributed costs is no bar to a find

ing that the rates are l wful just and reasonable IfOlson is per
mitted to continue operating at its present level of rates its new barge
service will be afforded a reasonable opportunity to realize its full

potential It should have this chance He concluded Olson s rates

were lawful just and reasonable

Exceptions by Matson to the Examiner s initial decision are that his

decision errs

1 In concluding that the only alternative to approving the pro

posed rates was a return to prior rates which were noncompensatory
2 In concluding that the rates ofOlson do not need to cover fully

distributed costs in order to be found just and reasonable

3 Infinding that there is no evidence that Olson has taken unfair

advantage through the use of short term competitive measures to

capture cargoes from established operators in the trade

4 In concluding that the proposed rates are lawful just and rea

sonable in the absence ofprobative evidence to support the conclusion

5 In failing to make specific findings with respect to the lawful

ness of reduced rates on lumber and paperboard
A Matson s first ewception
By reading into the initial decision the finding that the only alter

native to approving the proposed rates was areturn to preinvestiga
tion rates which were also noncompensatory Matson misconstrues the

Examiner s meaning
Matson correctly cites the initial decision in its brief when it calls

attention to the following segment of the initial decision

Since Olson s August 20 rates result generally in no reduction over the pre

investigation rates there may be no reason to adopt the compensatory test here

i

Ll
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as the issue of compensatory rates may have become moot For instance if the

Commission were to find new rates unlawful because noncompensatory it would

presumably mean a return to the rates in effect prior to those investigated In

this connection the record shows that the preinvestigated rates were equally
noncompensatory

s

However had Matson proceeded to the next three sentences in the
initial decision the full import of the Examiner s words would have

become clear The Examiner continues

It is doubtful if any rate structure which Olson could adopt would be imme

diately compensatory Olson s primary need is to attract a greater volume of

cargo at rate levels sufficiently high to defray all expenses Until this is done
it is doubtful that Olson at any level rates could meet the compensatory test

s

a
rnl

The Examiner s language makes clear that a return to the prein
vestigation rate structure is not the only alternative It is merely
the alternative that will prevail if the rates under investigation are

rejected and if no other alternative is offered and adopted
Since no rate had been considered which satisfied the Examiner as

being compensatory for the amount of cargo Olson now carries or can

be expected to carry in the near future the Examiner could have re

jected the present revisions thereby adopting by default the pre

investigation rates or could have allowed the revised rates to stand
Re chose the latter course

The Examiner s decisionthat Olson s revised rates should be allowed
to stand at least rmtil Olson has had the opportunity to experiment
and discover the rates at which traffic will be attracted and provide a

profit is reasonable Olson does not have to charge compensatory
rates during the preliminary period of its operations in this new serv

ice The first exception is rejected
B The second and third exceptions
Where the Commission has held a rate structure to be unlawful

because it was noncompensatory it has been on a finding that rate re

ductions were adopted by the carriers in order to fight competition or

take unfair advantage ofother carriers in the trade through rate levels

not based upon costs of operation Oargo to Adriatic Black Sea and

Levant Ports 2 U S MC 342 1940 Intercoastal Rate Structure

2 U S MC 285 299 302 1940 Baltimore Md Virginia Ports Wine

Rates 2 U S MC 282 284 1940 West Bound Alcolwlic Liquor
Oarload Rates 2 U S M C 198 204205 1939 Pacific Ooastwise

Oarrier Investigation 2 U S MC 191 196197 1939 West Bound
Oarload and Less Than Oarload Rates 2 U S MC 180 186187

1939 In addition the disapproved rates were frequently intended
as a short term competitive measure Thus the conclusion follows
that the compensatory test was designed primarily to test a carrier s

good faith motives in establishing reduced rates
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There is nothing in the record to indicate that the rate under in

vestigation herein was adopted in the furtherance of unfair competi
tive practices Indeed the evidence points to the fact that these very
rates under investigation could one day be compensatory if Olson is
successful in attracting additional cargo to its new service

The crux of the problem is not that the rates are inherently non

compensatory The major question is whether or not Olson can attract
I

sufficient cargo to its new service to make these rates compensatory
Had the Examiner found that no matter how much cargo was loaded

and no matter how efficiently it was carried the proposed tariff could 11

not possibly earn a fair return for Olson the rates might have been tl

properly rejected However when the Examiner decided that the

rates under investigation werenoncompensatory he did so on the basis le

of the fact that the studies submitted by Olson in an effort to project n

this rate into its operations for the last 6 months of 1962 were overly
optimistic regarding the amount of cargo which Olson could expect
to carry Whether one is a shipowner or a corner grocer his prices
will be noncompensatory if the customers don t come to the store

The Examiner found that if these rates were allowed to remain jn
effect there was a reasonable chance that Olson might attract suffi
cient cargo at some future time to make a profit and that Olson
should be given that chance It is evident that some period of opera
tion is required in order to overcome the natural reluctance of the

shipping public against trying this or any other new transportation
form Ifnew transportation experiments are to be adequately tested

they must be given sufficient time to realize their inherent advantages
To compel them to fully compensate the owner from the first days of
their operation would doom many promising services to the shipping
public to an early death

Exceptions 2 and 3 are rejected
C The fourth exception
Matson s fourth exception charges that the Examiner s decision

errs in concluding that the proposed rates are lawful just and reason

able in the absence of problltive evidence to support the conclusions

Olson put in evidence a complete record of its operating revenue

and expenses Aside from the data respecting the 1961 voyages it

presented figures concerning its voyages in 1962 including the number

of days of service the miles covered and tonnage carried Olson pro
vided cost and depreciation figures for its barges voyage statements

showing the commodities carried and the freight money received and

the expenses for each barge trip Olson s balance sheets and profit and

loss statements were in evidence with supporting detail Olson made

a complete statement of its plans and described the existing and pro

posed operations Estimates of future operations were offered
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As previously indicated the Examiner found that given a reasonable

chance to attract cargo Olson might realize a profit New carriers in

a trade should be afforded a reasonable opportunity to develop their
services and the fact that immediate operating results may not show

a profit is not sufficient ground for declaring the rates unlawful

The fourth exception is rejected
D The fifth exception
In support of the fifth exception concerning rates for lumber and

paperboard it is argued that the rates have not been justified on the

basis of competitive necessity or cost and the Examiner erred in not

making specific findings in regard thereto

The evidence on competition was conclusive Olson showed that it

was trying to meet competition with a noncommon carrier Pacific

Hawaiian Co It was also shown that another potential competitor
States Steamship Co had lower rates

Respondent also presented evidence showing that t the published
rates of 32 50 on deck and 36 00 under deck per 1 000 board feet for

lumber and 27 92 per ton for paperboard Olson could make a profit
after fully distributed costs if it carried nothing butthese commodities

to Hawaii and returned the barges empty Such loads are regularly
carried to Hawaii by a competitor offering contract service

Olson s rates are attacked as unlawful because they are 16 to 17

below Matson s But the evidence of this differential was not ac

companied by any comparison of relative costs between shipments on

the fast self propelled ships Matson operates and the slower barge
service of Olson This is not sufficient to overcome Olson s estimates

and Olson s managerial judgment should be allowed a chance to prove
itself There is no rule of law which says Olson must here charge as

much as the dominant carrier The fifth exception is rejected
In our opinion the record supports the Examiner s conclusions as to

the justness reasonableness and lawfulness of all the rates under re

view and the exceptions to his initial decision have not been supported
The initial decision has properly found that all of Olson s tariffs

subject to this investigation are just and reasonable under section 18

of the Act and are lawful under section 3 of the Intercoastal Act An

order will be entered dismissing the proceeding
By the Commission
8 F M C
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No 966

REDUCTION IN RATES PACIFIC CoAST HAWAII

OLIVER J OLSON CO C R NICKERSON AGENT

Full investigation of the matters and things involved in this pro

ceeding having been had and the Commission on July 20 1964

having made and entered of record a report stating its conclusions and

decisions thereon which report is hereby referred to and made a part
hereof and having found that the proposed rates charges tariffs

and regulations herein under investigation are just and reasonable

and lawful

Itis ordered That this proceeding be and it hereby is discontinued

By the Commission

266

Signed THOMAS LISI

Secretary
8 F M C



IIFEDERAL MARITIME COl 1MISSION SbTHE DUAL RATE CASES ORDER GRANTING THE DELETION OF CERTAIN CLAUSES Decided July 31196 4Various respondents inthese proceedings have petitioned the Com mission topermit certain modifications intheir dual rate contracts asapproved bythe Commission initsreport and orders inThe Dual Rate Oases dated Iarch 271964 and served March 301964 Notices of these petitions were published at various times inthe Federal Register and bynotice dated June 171964 published inthe Federal Register onJune 181964 the Commission indicated that itwas considering modifying the aforesaid report and orders soastopermit all respond ents the option of deleting certain contract provisions relating tothe applica bility of the Shipping Act 191G and the Rules of the Commission Interested persons were invited tocomment onthese proposals and the only comments filed objected topermitting the deletion of aThat part of the Disclosure clause approved bythe Commis sion initsreport at page 33which reads and there shall benodis closure of any information inviolation of section 20of the Shipping Act 1916 asamended and bThe provision required tobeincluded inall Arbitration clauses approved bythe Commissiion initsreport at page 37of itsreport which reads nothing herein shall deprive the Federal Mari time Commission of itsjurisdiction Itwas suggested that astoaabove the specific mention of sec tion20 of the Shipping Act 1916 might bedropped from the contracts but that the contracts nevertheless prohibit the disclosure of informa tion Inasmuch asthe purpose of the disclosure provision inthe con tracts ismerely tomake itpossible for the conferences toinvestigate suspected breaches of the contracts itisonly proper that limits beplaced upon the use of such information We are therefore approving the optional deletion of the reference tosection 20of the Shipping Act provided the language set out below isused
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268 FEDERAL MARITIME COMMISSION As tobabove itwas argued that todrop the mention of the jurisdiction of the Commission would betorisk depriving contract shippers of their right tofile complaints with the Commission under section 22of the Shipping Act 1916 Itwas suggested that the fol lowing language bepermitted inlieu of the provision quoted above IINothing herein shaU beconstrued aspreventing either party hereto from resorting either before arbitration has been initiated bythe other party hereto or within 30days after such initiation toany other forum which would but for this agreement toarbitrate have jurisdiction todecide the dispute As was the case inSwift 100vFederal Maritime Oommission 306 F2d277 DCCir 1962 arbitration may sometimes present the question of whether aparticular construction of adual rate con tract islawful under the Shipping Act 1916 aquestion which ordi narily would not beaproper matter for arbitration And aswe stated inour Report of March 271964 herein the terms of dual rate contracts should not nor cannot relieve usof our duties and respon sibilities under the Shipping Act None of this istosay however that disputes under dual rate contracts could not beproperly and finally resolved through arbitration where there isnosubstantial ques tion of violation of the Shipping Act involved The problem presented bythe proposed language isthat itappears tobesobroad astoeffectively bar arbitration of any dispute except where both parties desire toarbitrate Inview of the holding inthe S1ift case supra that the Commission may upset the decision of the arbitrators where their decision isnot inconformity with the Shipping Act notwithstanding the absence of any provision tothat effect inthe contract itwould appear that the deletion of the language inbabove would not change inany fashion the exercise of jurisdiction bythe Commission inthe proper case iVeare therefore authorizing the deletion of snch language As nocomment was received astothe deletion of other references tothe Shipping Act and asitappears that the deletion of these refer ences can have noeffect upon the applicability of the Shipping Act we are permitting certain deletions asset out below Nowtherefore itisordered That the aforesaid Report and Orders are amended bymaking the following contract provisiQns optional rather than mandatory 1That part of paragraph aof the Rate Increases clause approved bythe Commission initsreport at pages 1517whic reads The Carriers shall make nochange inrates charges clnssiftca tions rules or regulations which results inanincrease or decrease incost tothe Merchant except asprovided bySection 18b2of the Shipping Act 1916 and the Rules of the Federal Maritime Commission Provided however 8FMC



DUAL RATE CASES DELETION OF CERTAIN CLAUSES 269 I2That part of paragraph cof the Rate Increases clause appl oFecl bythe Commission initsreport at pnges 1517which reads through filing with the Federal Maritime Commission 3That part of the Disclosure clause approved bythe Commis sion initsreport at page 33which reads and there shall benodisclosure of any information inviolation of section 20of the Shipping Act 1916 asamended Provided hOloever That where this language isdeleted the following language must beinserted and there shall benodisclosure of such information without the consent of the merchant except that nothing herein sba llbeconstrued toprevent the giving of such information 1inresponse toany legal process issued under the author ityof any court or 2toany officer or agent of any government inthe exercise of bis powers or 3toany officer or other duly authorized person seeking such information for the prosecution of persons charged witb or suspected of crime or 4toanother carrier or itsduly authorized agent for the purpose of adjusting mutual traffic accounts inthe ordinary course of business of such carriers or 5toarbitrators appointed pursuant tothis agreement 4The provision required tobeincluded inall Arbitration clauses app roved bythe Commission initsreport at page 31of itsreport which reads nothing herein shall deprive the Federal Maritime Commission of itsjurIsdiction 5The Amendments and Applicability of the Shipping Act clauses discussed bythe Commission initsreport at pages 3138Respondents desiring tomake any or all of these changes intheir contracts may dosowithout further permission from the Commission P1ovided however That full copies of the contract form assoamended must befiled with the Commission within 30days following such amendments 1tisfurther ordered That requests for the deletion of contract pro visions not herein granted are denied By order of the Federal1 1aritime Commission Signed THOMAS LISI Secretary 8FMC
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No 1134

INVESTIGATION OF PRACTICES IN THE GREAT LAKES JAPAN TRADE

IINO I AIUN IAISHA LTD AND MITSUI STEAMSHIP CO INC

Respondents parties to F M C Agreement 8670 who determined not to serve

Duluth on inbound traffic delivering cargo of Duluth shipper at Milwaukee

even though the same vessels called at Duluth later to pick up outbound

cargo found not to have violated section 15 or 16 First

Agreement 8670 found to be the complete agreement between the parties on this

subject

Oharles F lVarren and John P illeade for respondents

Walter F Jlondale Attorney General State of Minnesota Jac1e L

Ohestnut Special Assistant Attorney General and Gene W

Halve1son for the State of 1innesota and the Seaway Port Authority
of Duluth

Franlc Gormley Donald J Brunner and Ii B Jlutter Henring
Counsel

INITIAL DECISION OF E ROBERT SEAVER PRESIDING
EXAMINER 1

The two respondents Iino Kaiun l aisha Ltd Iino and 1itsui

Steamship Co Ltd C 1itsui are common carriers by water in the

foreign commerce of the United States and in the conduct of the

activities involved in this proceeding are subject to the provisions of

the Shipping Act 1916 46 U S C 801 et seq The two carriers file

tariffs jointly and are permitted to discuss and agree upon rates and

tariffs in the inbound trade from Japan to ports on the Great Lakes

under F M C Agreement No 8670 and in the outbound trade from

Great Lakes ports to Japan under F 1C Agreement No 8595 The

Commission received information that respondents refuse to deliver

inbound cargo to Duluth Minn but instead discharge cargo destined

for Duluth at 1ilwaukee Wis even though they slbsequently call at

Duluth with the same vessels to load outbound cargo

1 This decision became the decision of the Commission on July 28 1964 See Rules

13 d and 13 h Rules of Practice and Procedure 46 CFR 502 224 502 228

t 7n HMO
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The Commission ordered this investigation pursuant to sections 15

and 22 of the Shipping Act 46 U S C 814 and 821 to determine 1

whether Mitsui and Iino have effectuated an agreement not to serve

Duluth on inbound traffic in violation of section 15 2 whether

Agreement No 8670 is the complete agreement of the parties thereto

as required by section 15 3 whether Agreement No 8670 should be

canceled pursuant to section 15 because Iino and 1itsui are effectuat

ing that agreement in a manner which is unjustly discriminatory or

unfair as between shippers exporters importers or ports or which is

detrimental to the commerce of the United States or contrary to the

public interest by not quoting rates inbound to Duluth and by not

serving Duluth for inbound traffic and 4 whether the refusal of

Mitsui and Iino to serve Duluth on inbound traffic subjects any partic
ular person locality or description of traffic to any undue or unrea

sonable prejudice or disadvantage in violation of section 16 First

The pertinent portions of sections 15 and 16 First are set out in the

attached Appendix
The State of Minnesota and the Seaway Port Authority intervened

and took active parts in the proceeding Other interveners the Inter

national Association of Great Lakes Ports and The Niagara Frontier

Port Authority did not appear at the hearing nor file briefs vVith

the consent as well as the encouragement of the Presiding Examiner

the need for the taking of oral testimony was dispensed with by the

parties who appeared at the hearing agreeing to a stipulation of the

facts The facts so stipulated are clear and quite adequate for the

purpose of reaching a decision on the above issues The agreed facts

follow including data taken from some of the exhibits attached to the

stipulation of facts

IIII

I
f

If

I
1

1

THE FACTS

1 Iino J aiun J aisha Ltd Iino and 1itsui Steamship Co Ltd

Mitsui are authorized to discuss and agree upon rates and practices
in commerce from Japan to the Great Lakes of the United States

pursuant to the terms of F MC Agreement No 8670 as amended 2

2 Acting pursuant to the above Agreement Iino and Mitsui have

filed with the Commission a joint tariff entitled Iino Kaiun Kaisha

Ltd jMitsui Steamship Co Ltd Joint Tariff No 1 The said Joint

Tariff quotes rates from certain Japanese ports to certain Great
Lakes ports as more specifically named therein

3 In the said joint tariff no rates are published from Japanese
ports to the port of Duluth Minn This is because these lines do not

2 Respondents have advised the Commission that on Apr 1 1964 Mitsui Steamship Co
Ltd became Mitsui O S K Lines Ltd and Ilno Kaiun Kaisha

Ltd
ceased common

carrler operations when it was merged with Kawasaki Kisen Kaisha Ltd

8 F M C
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offer a service from Japan to this port although the matter of serving
it has been a subject of discussion between them

4 Iino and Mitsui are also authorized to discuss and agree upon
rates and practices in commerce from the Great Lakes of the United
States to Japan pursuant to the terms of F M C Agreement No 8595

as amended

5 Acting pursuant to the above agreement Iino and itsui have

filed with the Commission a joint tariff entitled Iino I aiun I aisha

Ltd 1itsui Steamship Co Ltd Joint Tariff No 1 The said joint
tariff quotes rates from certain Great Lakes ports including Duluth

to certain Japanese ports as more specifically named therein

6 During 1963 the American importer of machine tools and ma

chine tool parts Equipment Investors Inc 1309 Clover Drive Min

neapolis 1inn complained to Mitsui over its failure to serve the port
of Duluth llinn on direct shipments from Japan and to publish a

tariffcovering same Specifically thiscompany objected to 1itsui ves

sels discharging their cargo at 1ilwaukee though the same vessels may
have called subsequently at Duluth for loading pursuant to the said

joint tariff filed under authority of Agreement No 8598 During
1963 1itsui booked eighty nine 89 tons of machine tool parts which

Equipment Investors Inc had purchased from Japanese sources

The said eighty nine 89 tons constitutes Equipment s total offerings
to 1itsui during 1963 This cargo was booked and shipped from

Tapan to 1ilwaukee under bills of lading consigned to Norman G

Jensen and calling for discharge at Milwaukee

In advance of the departure of their sailings from Japan neither

Iino norn1itsui has actually known whether its vessels would be call

ing at Duluth for loading pursuant to Agreement No 8595 Respond
ents begin their Eastern Canada Great Lakes Liner Service at

H0ng I ong load at Japanese ports then proceed to eastern Canadian

ports for beginning of discharge Loading at Hong I ong and Jap
anese ports takes approximately 2 weeks while the ocean voyage
takes approximately 1 month Discharging at eastern Canadian ports
and Great Lake ports takes approximately 3 weeks The entire east

bound leg of respondents voyages takes approximately 60

days
For their westbound leg important base cargo is dried milk for

use in the Japanese Government sponsored Lunch Program for Jap
anese school children Duluth is one of the loading ports for this

milk however specific designation of the loading port is not made
until approximately 2 weeks prior to loading Illustrative of this

situttion is the M S V 8himq Maru Voyage No 14 which com

menced loading at Hong I o g on March 24 loaded at various Jap
anese ports and departed Yokohama on April 10 commenced dis



INVESTIGATION OF PRAC GREAT LAKES JAPAN TRADE 273

charging at Halifax on May 5 and on May 9 a radiogram was dis

patched to the Captain informing him of the required unscheduled

loading of milk at Duluth This illustration is typical of all eight
voyages which called at Duluth

7 During 1962 and 1963 the following inquiries were made

regarding such a service
A InMarch of 1962 the Seaway Port Authority of Duluth inquired

of Iino whether it was interested in the carriage of 1 000 tons of wire

and pipe from Japan to Duluth By letter dated Iarch 21 1962 Iino

replied
due to the tight scheduling of vessels and the time required for extension

of service to Duluth and return is at this time prohibitive Should the picture of
linoLines change relative to direct call at this port we will be pleased to advise

you accordingly

B In December of 1962 the American firm Rochester Iron Metal

Co of Rochester N Y requested Mitsui to advise it with respect to its

first calling at Duluth this firm having contracted to supply an undis

closed quantity of stainless steel sheets to that general locality In

January of 1963 1itsui replied
that present plans for 1963 do not include our vessels calling at the port of

Duluth

C In June of 1963 the American firm J J Fitzpatrick Lumber

Co Inc of fadison Vis inquired whether Iino served Duluth in

connection with the possibility of a purchase of Philippine mahogany
from the Far East Iino advised this firm that it did not offer a service
to Duluth However inquiry was made as to the possible amount of

tonnage that might be involved No reply was received

Except for the complaint of Equipment Investors Inc and the three

inquiries set forth in this paragraph no other American commercial

interests are known to have inquired of either Iino or fitsui about

their respective managerial decisions not to serve thisport under trad

ing conditions existing at the times relevant to the inquiry herein

8 Iino and Mitsui have not served Duluth from Japan because in

the managerial discretion of each neither considers that this trade

would be operationally practicable under trading conditions existing
at the times relevant to the inquiry herein However in response to

the requests described in paragraph 6 hereof these companies have

discussed the feasibility of inaugurating a service to this port If and

when such a service should prove practicable and economical in the

opinion of each company it is contemplated that an agreement will

be reached to extend the scope of their joint tariff presently on file to

include this port
9 During 19 2 Mitsui had seven 7 sailings from Japan to the

Great Lakes pursuant to Agreement No 8670 and seven 7 sailings

J

I
lJ

11

1
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from the Great Lakes to Japan pursuant to Agreement No 8595
None of its vessels however called at Duluth Effective September
4 1962 Iino and 1itsui amended their joint tariff filed pursuant to

Agreement o 8595 to include Duluth and several other Great Lakes
J

ports
During 1963 1itsui also had seven 7 sailings frOlll Japan to the

lJ

Great Lakes and seven 7 sailings from the Great Lakes to Japan 11

Of the latter five 5 vessels called at Duluth for loading pursuant
to the joint tariff filed under Agreement No 8595 and two 2 did not

1

10 During 1962 Iino had ten 10 sailings from Japan to the Great
Lakes pursuant to the joint tariff filed under Agreement No 8670 and
ten 10 sailings frOlll the Great Lakes to Japan pursuant to the joint
tariff filed under Agreement No 8595 None of its vessels however

called at Duluth during thatseason

During 1963 Iino had ten 10 sailings from Japan to the Great
Lakes and ten 10 sailings from the Great Lakes to Japan Of the

latter three 3 vessels called at Duluth for loading pursuant to the

joint tariff filed under Agreement No 8595 and seven 7 did not

11 In addition to their dried milk carryings during 1963 Iino

vessels booked out of Duluth 265 L Ts of soybean oil which was

shipped to Hongl ong whileMitsui vessels booked 87 bales of woolen

shirt cuttings and 435 bags of edible milk powder Iino and Mitsui

accepted all cargo tendered them in thecase of each such calling

DISCUSSION AND CONCLUSIONS

The question essentially is whether the Commission can or should

apply sanctions against respondent carriers who are associated to

gether under a section 15 agreement and whose vessels transport cargo
outbound from a port but who refuse to serve the port inbound

The Commission and its predecessor agencies have held most

recently in llarb01 001nmission Oity of San Diego v Afatson Naviga
tion Oompany 7 F 1 C 394 1962 that the Commission does not

possess the power to require thai common carrier service to a port be

inaugurated by a particular carrier nor to prevent indefinitely a com

moncarrier by water from abandoning service In that case the Com
mission did not attempt to define the extent of its authority under
section 16 First of the Shipping Act 1916 to require common carrier

service to a port in order to prevent undue orunreasonable prejudice
to that port or preference to another port It found that the estimated
volume of cargo in the trade between San Diego and Hawaii was quite
small as compared to the volume of cargo offered at the competing
port of Los Angeles The Commission therefore found no reason to

interfere with Matson s managerial decision not to serve San Diego
based upon Matson s judgmel1t of the economics of serving the port
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The State ofMinnesota and the Seaway Port Authority of Duluth
interveners and Hearing Counsel concede that lino and Mitsui have
not violated the Shipping Act by their decision not to serve Duluth
inbound froIn Japanese ports They cite the llfatson case as the
fundamental basis for their conclusions The Examiner has con
cluded first that the decision of respondents not to serve Duluth in
bound should not be condemned under section 16 First Inview of the

relatively small amount of inbound cargo offered and the fact that
these carriers were not even aware that their vessels would call at
Duluth until long after their inbound itineraries were fixed and the
vessels had sailed it can not be concluded that this decision resulted
in undue or unreasonable prejudice to the port within the meaning
of that section The fact is that the decision like the carrier s decision
not to serve San Diego in the Matson case reflected the business judg
ment of the respondents that the service in question would be opera
tionally impractical There is no suggestion of a design to prefer
Milwaukee or prejudice Duluth
The rule of the Aiatson case does not necessarily govern the issues

raised by section 15 of course because only one carrier was involved
there The decision in the instant case not to include inbound calls
to Duluth in their joint tariff was made after discussions between the
two respondents under the protection of F MC Agreement No 8670
Thus an additional element is presented here because the existence of
such an approved agreement whichpermits cooperative tariff arrange
ments between the two members would eliminate to some degree
normal competitive consideration that might otherwise lead one or

both of the carriers to render the desired service to Duluth particu
larly if the cargo offerings were to increase substantially in the future

Thile interveners discuss this aspect of the case and conclude that the
Commission could and would withdraw its approval of the Agreement
if it were found to contribute to such a result they concede that in the

existing circumstances the respondents have not violated the standards
of section 15

As far as this record shows each of the carriers would have taken
the same action independently as they took jointly if no Agreement
had been in existence Therefore it can not be concluded that th
Commission approved Agreement was in whole or in part the basis for
the carriers action or that the carriers effectuated an agreement not to

serve Duluth on inbound traffic in violation of section 15 The record
would not support a conclusion that Agreement No 8670 should be
canceled because it is being effectuated in a manner that violates the
standards of that section

On the remainilJg issue whether Agreement 8670 is the complete
agreement of the parties on the subject matter involved hereHear

o 1l K
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ing Counsel assert that there is no evidence that it is not the complete
agreement and intervener concurs in this view The record contains

no evidence to the contrary It is found and concluded that Agree
ment 8670 is the complete agreement between respondents

For the foregoing reasons the four issues are decided in favor of

respondents An order will be entered discontinuing the proceeding
Signed E ROBERT SEAVER

Presiding Emaminer

JUNE 30 1964

8 F M C
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APPENDIX

Pertinent portions of the Shipping Act 1916

Section 16

That it shall be unlawful for any common carrier by water or other person

subject to this Act either alone orin conjunction with any other person directly

or indirectly
First To make or give any undue or unreasonable preference or advantage to

any particular person locality or description of traffic in any respect whatso

ever or to subject any particular person locality or description of traffic to any

undue or unreasonable prejudice or disadvantage in any respect whatsoever

Section 15

That every common carrier by water or other person subject to this Act shall

file immediately with the Commission a true copy or if oral a true and com

plete memorandum of every agreement with another such carrier or other person

subject to this Act or modification or cancellation thereof to which it may be a

party or conform inwhole or inpart fixing or regulating transportation rates or

fares giving or receiving special rates accommodations or other special privi

leges or advantages controlling regulating preventing or destroying competi
tion pooling or apportioning earnings losses or traffic allotting ports or re

stricting or otherwise regulating the number and character of sailings between

ports limiting or regulating in any way the volume or character of freight or

passenger traffic to be carried or in any manner providing for an exclusive

preferential or cooperative working arrangement The term agreement in

this section includes understandings conferences and other arrangements
The Commission shall by order after notice and hearing disapprove cancel

or modify any agreement or any modification or cancellation thereof whether

or not previously approved by it that it finds to be unjustly discriminatory or

unfair as between carriers shippers exporters importers or ports or between

exporters from the United States and their foreign competitors or to operate to

the detriment of the commerce of the United States or to be contrary to the public
interest or to be inviolation of this Act and shall approve all other agreements
modifications or cancellations
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should not be expanded so as to encompass the situation present in

this case Nor does A17Mrican P1 esident Lines 8Up1Yf compel any
such expansion

flowever the cargo upon which the charges have been levied was

destined for the New York VVorId s Fair an ess ntially noncommercial
endeavor from the standpoint of foreign governments The cargo
in question is owned by the Government of Lustria Moreover it

does not appear that other consignees were prejudiced in the matter

of storage space because of the delay of Austrade in picking up its

cargo Ve hereby grant applicant s request to accept from the Aus

trian Trade Delegate the sum of 3 000 00 as full payment of accrued

pier denlurrage in the amount of 8 807 13

By the Commission

Signed THOMAS LISI

Secreta1 Y
8 F M C
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UNITED STATES OF AMERICA BY GENERAL SERVICES AolIINISTRATION

v

AMERICAN EXPORT LINES INC AMERICAN EXPORT AND ISBRANDTSEN

LINES CENTRAL GULF LINES INC STATES MARINE LINES INC
CONCORDIA LINE CRESCENT LINE Lrn FERN VILLE LINES FRENCH
LINE FRESCO LINE fuNSA LINES HELLENIC LINES HOEGH LINES
ISTHMIAN LINES INC ITALIA SOCIETA PER AZIONI DI NAVIGAZIONE
OF GENOA LEVANT LINES MALAYA INDONESIA LINE NATIONAL HEL
LENC AMERICAN LINE S A ORIENT MrD EAST LINES STEVENSON
LINES TORM LINES ZUI ISRAEL NAVIGATION CO LTD

Sale and shipment by General Services Administration to Turkish and Moroccan

importers pursuant to program for disposal of stockpiled crude natural rub

ber declared excess to the Nation s needs is commerce of the United States
although the proceeds of sale were used infurtherance of the activities of the

Agency for International Development
Complainant not having shown that respondents rate on crude natural rubber

in lJales from New York to Turkey and Morocco is so unreasonably high as

to be detrimental to the commerce of the United States unj11stly discrimina

tory or unduly prejudicial is notentitled to reparation and a cease and desist

order is not required Complaint dismissed

J E Moody General Counsel Morris Levinson Assistant General

Counsel William R Pierce Chief Counsel and Paul J Fitzpatrick
Attorney for complainant

Burton H White and Elliott B Nixon for respondents

INITIAL DECISION OF HERBERT K GREER PRESIDING
EXAMINER 1

The United States by General Services Administration complain
ant seeks reparation from respondents American Export Lines Inc
Central Gulf Steamship Company Prudential Lines Inc and States
Marine Isthmian Agency Inc all members of the North Atlantic

Mediterranean Freight Conference Conference in connection with

shipments of natural rubber from New York to Turkey and Morocco

1This decision became the decision of the Commission on Aug 31 1964 See rules

mharris
Typewritten Text

mharris
Typewritten Text
280



u s V AMERICAN EXPORT LINES ET AL 281

Complainant alleges that the rates charged and collected were unduly
or unreasonably preferential prejudicial or disadvantageous in viola

tion ofSection 16 Shipping Act 1916 the Act unj ustly discrimina

tory or preferential in violation of section 17 of the Act unj ust and

unreasonable in violation of section 18 a of the Act and detrimental

to the commerce of the United States in violation of section 18 b 5

of the Act Reparation in the amount of 87 583 11 is claimed on ship
ments carried prior to August 3 1963 together with such amount as

may be determined to be due on shipments made subsequent to that

date Complainant further seeks an order requiring all
respondents

members of the conference to cease and desist froni their alleged
violations of the Act and that they be required to establish put in

force and apply in the future such rates as the Commission may deter

mine to be 1awfuI

II

II

I

THE FACTS

1 The United States pursuant to the Strategic and Critical Ma

terials Stock Piling Act accumulated stores of natural rubber That

Act authorized the disposal ofmaterial which deteriorates or oocomes

obsolescent and prior to the shipments here involved Congress en

larged the disposal authority to include natural rubber which is in

excess to the Government s needs although not deteriorated or

obsolescent

2 A program vasestablished which involved several agenci s of the

United States the general purpose of which was to dispose of excess

natural rubber in such a manner as to minimize dollar expenditures
and gold outflow incidental to the activities of the Agency for Inter

national Development AID Under the procedure established

The actual rubber purchases willbe made by private importers under licenses

issued by the host country 100 this case however instead of paying the supplier
for the rubber the importer pays his government therefor inlocal currency The

currency is set up as counter part funds by the host country for use in carrying

out local assistance programs as approved by the Mission AID will reimburse

GSA for the rubber upon completion of the shipment

3 The sale price for natural rubber was established by agreement
between AID and General Services Administration GSA at the

world market price Singapore Price laid down at the foreign port
of import

4 The rate for shipment ofnatural rubber from New York to Medi

terranean ports wasthe subject of negotiations between complainant
and the conference prior to the first shipment to Istanbul and Morocco

At the beginning of the negotiations the conference rate on crude
rubber in bales was 69 50 W1M the same rate applicable on general
cargo and the rate on synthetic was 24 00 per long ton LT Com
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plainant invited the conference s attention to a letter addressed to all

contract shippers proposing a rate on natural rubber of 28 50 per

50 cubic feet and requested that such rate be established The confer

ence agreed to submit the proposal to its members and at a meeting
held September 13 1962 in vlrich conference members familiar with

shipment of natural rubber participated the rate was reduced from

69 50 7 M to 36 00 vV Ilong ton or 40 cubic feet effective only
from September 18 through Decenrber 31 1962

5 Although complainant shipped natural rubber in bales to Tur ey
and Th10rocco at the 36 00 rate increased October 14 1963 to 39 19

7 M long ton or 40 cubic feet it continued negotiating with the

Conference contending that the shipping characteristics of natural

and synthetic rubber were identical and that the rate of 24 00 per

2 240 pounds applica ble to synthetic rubber in bales should be made

applicable to natural rubber in bales

6 In establishing the 24 00 rate on synthetic rubber the conference

considered the argument of rubber companies in the New York area

that competition with Canadian producers was keen and that some

thing should be done about the then established rate if the American

shipper was to compete in foreign markets The gulf rate had been
established at 24 00 per weight ton The conference adopted that rate

to keep producers in the U S North Atlantic area competitive with

other United States and Canadian producers
7 In establishing the 36 00 7 M rate on natural rubber the con

ference investigated the rates in other trades and found that the rate

from Malaya to the U S Pacific coast and from the U S Pacific coast

to Korea was 45 50 per ton that the North Atlantic Baltic Confer

ence had an 80 00 per ton rate on natural rubber and a 28 00 per ton

rate on synthetic that the North Atlantic United Kingdom Confer

ence had a rate of 65 25 for natural rubber and a 25 25 rate on syn

thetic ton that the Canadian Mediterranean Conference had a rate

on natural rubber of 69 50 per ton as compared to a rate on synthetic
which varied as to ports from 29 00 to 33 75 and that other confer

ences or shippers had not specified a rate on natural rubber but applied
the general cargo rate

8 Certain carriers from U S Pacific coast ports to ports in the

southern Asia area do not distinguish between natural and synthetic
rubber applying the slime rate to both the rates varying from 43 50 to

62 50 per short ton 2 000 pounds certain carriers from U S Atlan

tic and gulf ports to ports in the southern Asia area apply the same

rate to natural and synthetic rubber the rates varying from 62 75 to

64 75 per short ton certain carriers from U S ports to Mexico nearby
islands and South American ports apply the same rate to natural and

synthetic rubber the rates varying from 29 12 per long ton 130 per

II

II

IE
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100 pounds to Puerto R ico to 45 00 per long ton to South American

ports
9 At the time the Conference established the 36 00 VVlM long

ton or 40 cubic feet rate on natural rubber New York to stanbul
the rate from Singapore to Istanbul vas 28 50 per 50 cubic feet
Stevedoring costs in the New York Istanbul trade exceed such costs

in the Singapore Istanbul trade by approximately 1450 per ton

10 Natural and synthetic rubber are similar in composition use

and density
11 In ocean shipping the transportation characteristics ofnatural

rubber differ from those of synthetic rubber Synthetic rubber is re

ceived in bags of good quality and of a size whicl may be handled

by one manwhilenatural rubber is received in large bales of irregular
shape synthet ic rubber may be palletized efficiently while natural
rubber must be handled by means of a large rope net and a cherry
picker natural rubber requires more handling than synthetic which
when palletized 40 bags per pallet is moved by means of fork lift
tractor to storage and the pallet stacked one on top of the other
natural rubber is stored in piles and on space which must b care

fully cleaned as the bales are not wrapped and the bales protected
from dampness or rain by a tarp or dunnage paper synthetic rub
ber is loaded on board vessels while still palletized and stowed in
brick wall fashion while natural rubber requires additional han

dling may not be as efficiently stowed and requires more dunnage
and the use of talc synthetic rubber may be used for filler cargo the

stowage ratio is 60 cubic feet for synthetic as compared to 100 cubic
feet for natural because synthetic rubber is packaged the claims aver

age less than 1 percent of the freight cost while claims against natural
rubber shipments have averaged 10 percent of the freight costs

12 Complainant is the only exporter of natural rubber from the
United States several firms export synthetic rubber

13 In authorizing the disposal of excess natural rubber Congress
considered that the program would be carried out with due regard
to the protection of the United States against avoidable loss and the

protection of producers processors and consumers against avoidable

disruption of their usual markets and consistent with the U S foreign
policy The economics of the disposal plan wasviewed from the stand
point that the average cost per pound of natural rubber was some

what Iower than the current market price and the estimated sales

price that thecost of keeping the rubber varehousing etc was 3 20

per ton per year and that the United States would recover between

25 and 30 million by reason or the increased value or the natural

rubber in the stockpile and also save 4 million a year in costs which

8 F M C
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would otherwise be incurred by reason of the need for warehousing
nd rotation

14 GSA incidental to its assigned duties in the program made 46

shipments of natural rubber during the period October 29 1962 to

January 6 1964 viaAmerican flag vessels members of the Conference
summarized as follows

American Export Lines
A un u u n n

B

SubtotaL n

Bales

10 840
2 986

13 826

Pounds

2 639 507
727 189

3 366 696

Central Gulf Steamship Corp
A n uU u h h n n n 5 267 1 298 567
B hhu n nn n 0 0

SubtotaL 000000 00 0000 5 267 1 298 567

Prudential Lines Inc
A n uu 27 161 6 737 629

B n nnnn nn 6 063 1 494 938

SubtotaL n n n nn 33 224 8 232 567

States Marlne lsthmlan Agency Inc
A n nn 1 057
B u unn n 00 0

SubtotaL nn un n n n 1 057

Totals
A n nnn n U U

B n n u 00 00 00

44 325
9 049

53 374Grand totals un n n

264 031
o

264 0a1

Cubic feet

61 851
17 746

79 597

Charges

1i5 664 90
17 396 72

73 062 62

35 316 31 784 40
0 0

35 316 31 784 40

150 949 135 854 10
37 579 35 755 98

188 528 171 610 08

4 952 4 456 80
o 0

4 952 4 456 80

10 939 734 253 068
2 222 127 55 325

13 161 861 308 393

5876 long 7710 meas

tons urement

tons

227 761 20

53 152 70

280 913 00

Averages

i f e

l
aie

24
7

Bales perlong ton uu n nnnn n
u n nnnn u n un 9 08

Bales perMIT nu n u
nn U n n 00 00 0000 00 6 93

Cubic feet perLIT u 00 0000 00 n
uuu n u

nu 52 39

A At 36 rateW M prior to Oct 14 1963
B At39 19 rateW1M subsequent to Oct 14 1963

POSrITONS OF THE PARTIES

Complainant points out that the essence of the excess rubber disposal
program is the furtherance and protection of the overall national in

terest and that the beneficiaries are the citizens in general including
respondent American flag carriers It reasons that as the United
States is forced to pay an excessively high rate for ocean shipments
the interests of the Nation have suffered in that other activities in

the national interest are deprived of the funds expended for the

excess over a just and reasonable rate

In discussing the background of the rate on natural rubber com

plainant refers to a conference letter of April 17 1961 addressed to

contract shippers wherein the shippers are informed that the Con
ference members are prepared to adopt a rate of 28 per 50 cubic feet

through May 31 1961 on a particular shipment of 2000 tons of crude

rubber in bales from Us North Atlantic ports to Istanbul Turkey
1l M1



us V AMERICAN EXPORT LINES ET AL 285

the offer being conditioned on acceptance before May 1 1961 Com
plainant notes that when on August 30 1962 it requested that the
current rate on crude rubber from Singapore to Istanbul 28 50 per
50 cubic feet be activated on its shipments from New York to Istan

bul the Conference changed its attitude This change is related to

the fact that its request wasmade on behalf of the Government rather
than a private shipper The inescapable inference is that complainant
contends the Conference established the 36 W Mrate with a view of

overcharging the Government by not according it the same treatment
it would have given private shippers 2

Aside from any inference of improper motive complainant seeks

to prove the unreasonable unjust disadvantageous and discrimi

natory nature of the rate by comparison with rates and practices in

other trades and with the rate for synthetic rubber in the New

York Istanbul trade It computes the New York Istanbul rate

of 36 W M 40 cubic feet or long ton as the equiva
lent of 45 per 50 cubic feet and as the rubber shipped aver

aged 52 39 cubic feet per long ton the actual charge to complainant
was equivalent to 47 09 per long ton This figure is compared to the

24 per long ton rate on synthetic rubber in the same trade a two

to one disparity on commodities alleged to be so much alike in composi
tion purpose and use value density as to be virtually identical

Complainant concedes there may be differences in packaging and han

dling the two commodities but that such factor alone
canno

in good
and sound reason justify the 2 to l ratio

Further comparison is made between the 45 per cubic feet rate

computed as above on natural rubber in the New York Istanbul

trade and the 28 50 per 50 cubic feet rate on the same commodity in

the Singapore Istanbul trade Complainant contends that the meeting
ofa rate from another source of supply is a practice so well established

that refusal by respondents to follow that practice requires justifica
tion which does not appear in this proceeding further that the two

trades constitute like traffic and the comparison discloses a gross dis

parity which forces a serious disadvantage upon the Government in

meeting world market competition
To support its claim for reparation complainant calls attention to

the testimony that it incurred an overall loss of about 41h cents per
pound in selling to AID recipient countries as compared to the price
which it would have received from domestic sales

Respondents consider the shipments of natural rubber under the

disposal plan which involves AID as noncommercial and thus not

commerce of the United States as that t rm is used in section 18 b 5

1

t

1

I

2 See discussion pf this practice p 280 H Rept 1419 87th Cong 2d sess

8 F M C
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of the Act They contend that the difference in the rates on natural

and synthetic rubber is justified because of different transportation
characteristics and that the difference in domestic to foreign rates and

foreign to foreign rates is due to the lesser costs involved in the latter

Respondents conclude that complainant has not been subjected to un

due 01 unreasonable prejudice or disadvantage or Ul1just discrimina

tion and that no recoverable loss has been suffered Inthe absence of

a violation of the Act no basis is seen for reparation uncler section 22

nor is there a basis for a cease ancl desist orcler

Respondents attack complainant s comparison of rates on several

grounds They point out the record is devoid of testimony that the

difference between the conference rates on natural and synthetic rub

ber gave synthetic rubber shippers an advantage in the trade

with Turkey by enabling them to undersell the Government further

had the natural rubber been offered by a private shipper
on a purely commercial basis it would not have moved because

the price on natural rubber exceeds the price of synthetic by more

than 45 pel long ton l10reover the rate on synthetic was estab

lished Ito llleet competitive conditions encountered by U S exporters
and has no comparative value in relation to the natural rubber rate l

which was not sold on a purely commercial basis

Respondents contentions include that as the Commission had not

declared the natural rubber rate unreasonably high prior to the ship
cInents there has been no violation of se tion 18 b 5 that such

section does not authorize the Commission to establish rates and other

points not necessary for discussion in this decision

DISCUSSION OF THE ISSUES

Oommerce of the United States

Respondents relate complainant s shipments to aid and defense pro

grams and argue that as the shipments are unrelated to any commer

cial program they are not included in the term commerce of the

United States as used in section 18 b 5 of the Act Two recent

decisions are cited in support of this position Depa1 tment of State

Agency for International Development etc v Lykes Bros Steamship
00 Inc special docket 374 initial decision adopted by the Commis
sion on June 16 1964 and Pacific Seafarers Inc v Atlantic Gulf
American Flag Be1 th Operat01 S et al docket 1104 initial decision

served May 7 1964 These cases are not conclusive of the problem
here presented Neither involved the shipment of cargo sold by the

United States to a foreign customer It was held in special docket

374 that the shipment of one used automobile apparently connected

in some way with a Government agency was not a commercial ship
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ment Docket 110i was concerned with a trade which consisted ex

clusively of foreign interpott shipments of local origin and found such

shipments not to be commerce of the United States not because they
were financed by AID but in spite of that fact

Complainant contends that in the absence of a statutory definition

the common meaning of commerce must be applied to section 18 b

5 and thwt as the shipments here involved related to sales which

vere apart of a national progranl in dealing with another nation

they were commercial

The term commerce of the United States has been broadly defined

by the Supreme Court and although the cases hereinafter cited do not

bear on the precise question here presented the judicial definitions

furnish persuasive guidance
Buying and selling and exchanging commodities is the essence of all com

merce U S v Holliday 70 U S 407 1865

Commerce with foreign nations means commerce between citizens of the

United States and citizens or subjects of foreign governments Itmeans trade

and it means intercourse Itmeans commercial intercourse between nations

and parts of nations in all its branches It involves navigation as the principal
means by which foreign intercourse is effected Harrison et al v Mayor of N Y

et al 92U S 259 1875

The words of the Constitution comprehend every species of commercial

intercourse between the United States and foreign nations Board of Tnistccs

v U S 289 U S 48 1932

It is found that the United States sold crude na tural rubber to

foreign purchasers for a consideration and shipped the comnlodity
sold from United States ports to foreign ports It is concluded that

regardless of whether the United States accepted payment in cash or

diverted the proceeds of the sale to an aid program the transactions

were commercial in nature and within the category of foreign com

merceof theUnited States
Section 18 b 5 and the rate on natural l ubbe1

A finding thatthe shipments involve commerce of the United States
leads to the question of whether respondents have violated section

18 b 5 of the Act which provides
5 The Commission shall disapprove any rate or charge filed by a common

carrier by water in foreign commerce of the United States or conference of car

riers which after hearing it finds to be so unreasonably high or low as to be

detrimental to the commerce of the United States

Complainant rests its entire caseon Maple IslandFarm Inc v Ohicago
B O By 00 280 ICC 353 356 which holds that the best test of

reasonableness is a comparison with other rates in like traffic Re

spondents rate on crudenatural rubber in bales is compared with rates

and pr ctices in other trades and on a similar commodity to support
the allegation that it is unreasonable

8 F M C
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Like traffic complainant argues is the Singapore Istanbul trade in

natural rubber wherein the rate is 28 50 per 50 cubic feet as compared
with a rate equivalent to 45 per 50 cubic feet over the shorter route

from New York to Istanbul Respondents consider the comparison of

foreign to foreign rates with domestic to foreign rates as misleading
in the absence of a showing that the traffic conditions in the compared
trades such as the methods conditions and costs of operation and

other conditions surrounding the traffic are similar This principle
has been established in Rates of Inter Island Steam Navigation 00

Ltd 2 U S M C 253 256 1940 Although the burden is on com

plainant to show that the trades compared are similar and in the

absence of proof of similarity there is no burden on respondents to

justify the rate disparity respondents nevertheless went forward with

evidence that stevedoring costs in the New York Istanbul trade are

approximately 14 50 per ton more than in the Singapore Istanbul

trade and that overhead costs are greater in New York than in Singa
pore The additional costs account for a substantial portion of the

rate differential and the comparison loses its effectiveness

Complainant further pursuing its concept of comparisons pre
sented evidence that in many trades the carriers do not distinguish
between natural and synthetic rubber charging the same rate for both

commodities However the record also discloses that certain carriers

do make the distinction and charge a higher rate for carriage of natu

ral rubber The only conclusion to be drawn is that practices vary
and as above discussed in the absence of a showing that traffic condi

tions and carrier costs of operation in the trades compared are similar

the comparisons areof little value in supporting complainant s conten

tion that respondents natural rubber rate is unreasonable because dif
ferent from the rate on synthetic See also Puerto Rican Rates 2

U S ThLC 117 119 Itis noted that in the trades where no distinction

is made the rate applied to both commodities is either higher or com

pares favorably with respondents rate on natural rubber however

this fact is of little assistance in evaluating respondents rate as com

parative trade conditions and costs are not available

Complainant also offers a comparison between the rates imposed by
respondents on natural and synthetic rubber in theNew York Istanbul
trade Vhile admitting differences in handling and packaging the

two commodities complainant finds no justification for he 2 to 1 dis

parity in the rates Its witnesses support this contention basing their

opinion on the similarity of the commodities in composition purpose
and use value density and other comparative factors Although
these witnesses are without doubt experts in their field their opinions
lose persuasiveness because of their admitted unfamiliarity with ocean

8 F M C
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carrier costs and methods of operation and in arriving at an opinion
they did not consider the differences in handling and stowing the two

commodities as presented by respondents witnesses Respondents did

not rebut the testimony as to the similarity in composition and use of

the two commodities and complainant did not persuasively at least

rebut the testimony relating to the difference in ocean transportation
characteristics These differences appear in the findings of fact here
tofore made and need not be repeated They may not be lightly
brushed aside although they vould have lost their impact had com

plainant developed from respondents witnesses or otherwise cost

figures to show that the carriers additional costs in handling natural
rubber did not justify a more than 20 per 50 feet rate differential

The record does however disclose factors which indicate that the cost

of handling and carrying natural rubber substantially exceeds those
costs as applicable to synthetic The natural claims factor is 10 per
cent of the freight as against 1 percent of the freight for synthetic
The stowage ratio for natural rubber is 100 as compared to 60 for

synthetic
To summarize complainant having alleged that the rate on natural

rubber is unreasonably high in violation of section 18 b 5 of the
Act has the burden to prove unreasonableness Bonnell Elec Alfg
00 v Pacific Steamship 00 1 V S S B 143 144 1928 Atlas Waste

Mfg 00 v N Y P R S S 00 et al 1 U S S B 195 197 1930 The
evidence adduced to meet this burden is the similar composition and

use characteristics of natural and synthetic rubber that other carriers

apply the same rates to both commodities that a foreign to foreign
rate on natural rubber is substanti aIly lower than respondents rate as

is its rate on synthetic rubber in the same trade A 2 to 1 disparity in
rates for similar commodities in comparable trades if properly shown

would raise a rational inference of unreasonableness Although there

is a question as to the probative vaIue of complainant s comparisons
due to the mannerin which they werepresented respondents went for

ward to produce evidence sufficient to persu de that the reasonableness

of their rate was as probable as its unreasonableness It was shown

that costs in domestic to foreign commerce exceed like costs in foreign
to foreign commerce and that there is a substantial difference in the

shipping characteristics of natural and synthetic rubber in the New

York Istanbul trade While of limited probative value evidence ad

duced by both parties tends to show that respondents rate on natural

rub r compares favorably with the rates in other trades Respond
ents have cast doubt on any inference which may have been raised by
complainant s evidence and complainant did not produce evidence
sufficient to erase that doubt Any inference which might remain is at

8 F M C
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III1

best founded on conjecture or speculation and is not sufficient to sup

port complainant s allegations The burden of proof remains with

complainant throughout and it has not produced evidence sufficient to

persuade that respondents rate is unreasonable Dipson Theatres v

B1tffalo TheatTes 86 F Supp 716 1949 cen denied 342 U S 926

Adai1 v ReoTganization Inv 00 125 F 2d 901 905 1942 Omn

meJocial klolasses Oorporation v New Yorlc Barge Oorporation 314

U S 104 111 1941 United States v Illinois Oentral R B 263 U S
515 524 1924 lYigmore onEvidence 2d Ed 82485

Sect ion 18 b 5 directs the Commission to di 1pprove a rate found

to be so unreasonably high as to be detrimental to the commerce of the

United States As the rate has not been shown to be unreasonably
high there is no basis for disapproval and the question of detrim nt to

U S commerce becomes moot No violation of this section h ving been

established there is no basis for a cease and desist order or for repara
tion unless it may be found in a violation ofanother section of the Act

8ections16 17 and 18 a
9 of the Act and the rate on natural rubber

Complainant alleged violations of these sections but may have

abandoned its contentions in regard thereto as they are not discussed

in its brief IIowever as the allegations have not been withdrawn and

are discussed at length in respondents brief they will not be over

looked In view of the fact that complainant rests its case solely on

comparisons which have been considered above further discussion

borders on the academic although there may be a recognizable distinc
tion between detriment to the commerce of the United States as a

general matter under section 18 b 5 and detriment prejudice and

disadvantage as between individual interests under sections 16 and 17 4

Section 16 First of the Act declares it unlawful

To make or give any undue or unreasonable preference or advantage to any

particular person locality or description of traffic in any respect whatsoever

or to SUbject any particular person locality or description of traffic to any undue

or unreasonable prejulice or disadvantage in any respect whatsoever

Section 17 provides
That no common carrier by water in foreign commerce shall demand charge or

collect any rate fare or charge which is unjustly discriminatory between ship
pers or ports or unjustly prejudicial to exporters of the United States compared
with their foreign competitors

3 Section 18 a is concerned only with interstate commerce and does not apply to this

proceeding
4 See NY v U S 331 U S 284 345 1946 and U S v Illinois OentraZ RR 00 supra

to the effect that two rates may be wIthIn the zone of reasonableness and yet result In

dIscrimIna tion

8 F M C
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Ifcommodity rates are compared to establish a violation of these sec

tions there must be a showing of the character and intensity of the

competition that the difference in rates has operated to shipper s dis

advantage in marketing the commodity the deferring of one person

to another or the prefering of one person to another and unequal
treatment between competing shippers or ports Johnson Picket Rope
00 v Dollar S S Lines et al 1 V S S B B 585 587 1936 hIbeT

lJlfg 00 v Sto01nvaart Maatschappij Nederland 4 F LB 343

347 1953

Complainant has failedto establish that it has been hindered in mar

keting natural rubber by reason of the rate On the contrary com

plainant s witnesses testified that no difficulty was experienced in find

ing customers If any particular shipper obtained an advantage over

complainant by reason of respondents rate that fact does not appear
in the record It is established that complainant pays a higher rate

than U S exporters of synthetic rubber but that fact alone does not

warrant a conclusion that respondents granted a preference or im

posed a disadvantage within the prohibitions of section 16 A neces

sary requirement is for proof that an effective competitive relationship
exists between complaintant and U S exporters of synthetic rubber

West Indies Fruit 00 et al v Flota Ale1 cante 7 F M C 66 69 1962

The commodities may be competitive however Congress directed that

the excess natural rubber program would be carried out with due re

gard to the protection ofproducers processors and consumers against
avoidable disruption of their usual markets louse Report 1260 86th

Oongress 2d Session Complainant can not enter into an effective

competition as it has been limited in selling and has sold on the basis

that the quantities actually released from time to time may vary con

siderably i order to avoid undue disruption of markets

A rate differential is not unreasonable and there is no unjust dis

crimination or undue preference in the absenee of proof that the dif

ferential is not justified by the costs of the services rendered by their

values or by other transportation conditions United States v Illinois

OentralR R 00 supra

ULTIMATE FINDINGS ANDCoNCLUSIONS

Complainant has failed to establish that respondents rate on crude

natural rubber in bales between New York and Turkey or Morocco is

so unreasonably high as to be detrimental to the COffip1erCe of the

United States in violation of section 18 b 5 of the Act that re

spondents have subjected complainant to undue or unreasonable dis

advantage or prejudice in violation of section 16 of the Act or de

8 F M C
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manded charged or collected a rate which is unjustly discriminatory
between shippers in violation of section 17 of the Act

Inthe absence of aviolation of theAct there is no basis for repara

tion or a cease and desist order
An order dismissing the complaint will be entered

Signed HERBERTK GREER
Presidilng Examiner

July 30 1964
8 F M C
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FEDERAL MARITIME COMMISSION

No 1079

THE PERSIAN GULF OUlWARD FREIGHT CONFERENCE
EXCLUSIVE PATRONAGE DUAL RATE CONTRCT

Decided Au gust 31 1964

Respondent conference permitted to use an exclusive patronage dual rate

contract in the form appended to this Report

Elmer O Aladdy for respondent
Dickson R Loos anq George y Ba1 oody for Arabian American

Oil Company
Jerome FI H ckman fOl Dow Chemica Company and Dow

Chemical Internaitional S A
J Scot Provan Hearing Counsel
E Robert Seaver Hearing Examiner

REPORT

BY THE COl1l1ISSION John Harllee Ohairman Ashton C
Barrett and James V Day Oommissioners

This is a proceeding under section 14b of the Shipping Aot 1916
75 Stat 762 46 D S C 813a for the approval of a dual rate con

tract to he used by the respondent conference The hearing exam

iner issued a decision in which he approved the proposed contract

form with certain modifications The matter is before us on excep
tions to that decision filed by all parties

The entire subject of dual rate contracts was extensively treated in
our recent report in The Dual Rate Oases issued March 27 1964
In that report we approved with modiflcrutions all ciual rate contracts

then in use wlder the tei ms of section 3 of Public Law 87 346 75
Stat 762 Respondents here have made no showing of circumstances

peculiar to theil trade which would make inapplicahle our reasoning
and conclusions in The Dual Rate Oases Ve refer to that report
and find it unnecessary to restate our previous findings and conclusions
here There re however several matters raised by the exceptions
to the Examiner s decision which bear some reemphasis

8 F M Ct Q
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The principal exception to the Examiner s decision was advanced

by both intervenors and by hearing counsel Those parties argued
that the Commission should modify the contract to permit less than

full shipper commitment because the exclusive patronage aspect of

the contract was detrimental to the commerce of the United States

and contrary to the public interest Neither the intervenors nor hear

ing counsel however provided any rationale for such a finding and

the exception is overruled Hearing counsel would have the Conl
mission approve a fixed percentage yet no suggestion was made as to

what percentage would be appropriate In the absence of proposed
findings or a basis on which to construct such findings we find the

exception untenable Here as in The Dual Rate Oases we are ap

proving a contract which requires the merchant to promise the con

ference all his patronage subject of course to the conditions and

exclusions required to be contained in all contracts

The respondent conference excepted to the Examiner s approval of

the legal right clause clause 1 e whiCli raises only a pri1lW faie

presumption that the shipper has the legal right when his name ap

pears on the bill of lading or when he participates in the arrangements
for selection of a carrier As we said in our previous opinion
Many of the proposed contracts contain language which would raise a conclusive

presumption that the signatory merchant had the legal right to select the

carrier if his name appeared on certain shipping documents or if he otherwise

part cipated in the ocean routing or the selection of the ocean carrier While

we agree that these circumstances may suggest that the merchant has the legal
right to select the carrier the statute does not appear to permit such circum

stances and nothing more to prove conclusively legal right to select the carrier

In short the statute does not appear to permit a presumption here which would

preClude the proof of the true situation The Dual Rate Oases mimeo rept

p 18

The legal right clause which we have approved contains a pri1lW facie
and not a conclusive presumption

Arabian American Oil Qo one of the intervenors excepted to the

Examiner s approval of two clauses involving reporting requirements
and the furnishing of documents These two clauses were articles

2 c and 2 d in the contract as approved by the examiner We

have approved substantially similar clauses as articles 2 g and 2 h

Article 2 g allows the merchant the option of furnishing documents

to the conference orallowing inspection or the documents on the prem

i of the merchant This clause was approved by the panel or

examiners in docket No 1111 and was affirmed by us in our prior
decision in The Dual Rate Oases As we have previously said the

clause strikes a fair balance between carrier and merchant interests

We have likewise included as article 2 h the notice of shipment
8 F M C
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clause formulated by the panel of examiners in our docket No 1111
and which we approved for all other dual rate contracts

The exceptions of both Dow Chemical and Arabian American Oil

Co on the issue of exclusions from contract coverage have been dealt
with in article 3 This article excludes from contract coverage ship
ments on vessels owned by the merchant or chartered solely by the

merchant where the term of the charter is for 6 months or longer and
the chartered vessels are used exclusively for the carriage of the
merchant s commodities Our previous reasoning is again appli
cable here By limiting this exclusion to charters for periods of

some duration the conferences are accorded reasonable protection
from spot raiding of cargoes and merchants accorded the right to

engage in bona fide proprietary carriage under reasonable conditions

The Dual Rate Oases mimeo rept p 35 In confonnance with

our Order on Reconsideration in Nortb Atlantic vVestbound Freight
Association Exclusive Patronage Dual Rate Contract docket No

1059 served Aug 3 1964 the exclusion has been worded so as to

make it clear that chartered vessels are limited to the carriage of the
merchant s owned cargo

Respondents excepted to the Examiner s change in the prompt
release period of clause 4 from 15 to 10 days In making this change
the examiner Staited

The shipper witnesses testified that the 15day period would not permit shippers
to fill the orders of customers in the time required by the customers on some

occasions Of greater importance is the fact that this conference is composed
of only a minority of carriers in this trade and therefore the occasions upon
which they will be unable to accommodate the contract shippers may arise more

frequently than in other trades While this is not certain to h ppen the ship
pers should be protected from the possibiiity of it In order to meet theshipper

bjections to joining a dual rate system offered by such a minority conference
the release clause must necessarily be more favorable to shIppers in order to be

reasonable within the meaning of the statute Initial decision pp 56

We find the examiner s reasoning in this regard to he sound and we

affirm his modification of the 15 day period to one of 10 days
We have approved a clause on open rates which is identical with the

clause approved in The Dual Rate OalJes and which was originally
formulated by the Examiners in docket No 111L The clause as

approved provides flexibility to the conference which is particularly
important in the instant case and protects themerchants by requiring
notice to the merchant ofa return of a commodity to the contract rate

system The clause in effect strikes a balance between both interests

As regards the conference s exception to the breach of contract

clause approved by the examiner we have affirmed the examiner s

clause This clause was formulated by the panel of examiners in
docket No 1111 and it is as they said in their initial decision just
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and equitable and imposes no unfair burden 011 shipper or conference

and should be acceptable to both Initial decision docket No 1111

p 88

Both respondent eonference and hearing counsel excepted to the

inclusion of the language which does not lie within the jurisdiction
of the Federal Maritime Commission in the arbitrrution clause Ve

are not approving the examIner s clause and instead are approving
for optional use by the conferencethe following statement to be added
to the arbitration clause Nothing herein shali deprive the Federal

l1aritime Commission of its jurisdictionIn this connection and in

consonance with our recent Order Granting the Deletion of Certain

Clauses in The Dual Rate Otl8es served July 31 1964 we are also

approving for optional use by the conrerence certain other language
which has been bracketed in the appendix attached hereto The

affected articleS are Nos 2 g 7 a 7 c 13 i4 and 16 Ir the op
tion to delete the bracketed language in artic1e 2 g is exercised the

following substitute language will be required
and there shall be no disclosure of such information without the consent of

the merchant except that nothing herein shall be construed to prevent the giving
of such information 1 in response to any legal procSs issued under the au

thority of any court or 2 to any officer or agent of any government in the

exercise of hIs powers or t 3 to any officer or other duly authorized person

seeking such information for the prosecution of persons charged with or sus

pected of crime or 4 to another carrier or its duly authorized agent for the

purpose of adjusting mutual traffic accounts in the ordinary ourse of business

of such carriers or 5 to arbitrators appointed pursuant to this agreement

In any event if any or all of the e options are exercised by the con

ference full copies of the contract form as so alnended must be filed

with the Commission within 30 days following such amendments

We have set out as an appendix hereta the frill text of the contract

as modified and approved

I
I
i
I

i

COl f1USSIONER PATlERSON CONCURRING AND DISSENTING

The application of the Persian Gulf Outward Freight Conference
a conference of common carriers in foreign commerce for permission
to use a j erchant s Rwte Agreement has been adjudicated in accord
ance with the precedural requirements of secti n 140 of the Shipping
Act 1916 as aJllended

Based on an examination of the proposed standard form of contract

between the Conference and shippers for shipments on its members

vessels and or the facts pertaining to the particular trade described

in the record herel n it is found

1 The jferchant s Rate Agreement will be availab1e to all shippers
and consignees on equal terms and

conditions
8 F M C
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2 The J1erchant s Rate Agreement provides lower rates to a ship
per or consignee who agrees to give all or any fixed portion of his

patronage to Ithe conference

3 The contract rate system proposed by the conference including
the form of contract will not be detrimental to the commerce of the

United States nor contrary to the public interest nor unjustly dis

criminatory or unfair as between shippers exporters importers or

ports or as between exporters from the United States and their

foreign competitors
4 The J1erchant s Rate Agreement contains the express provisions

prescribed by items 1 through 8 of section 14b

5 The J1erchant s Rate Agreement contains other provisions which

are not inconsistent with the aforesaid prescribed provisions and

which the Commission should require or permit
Accordingly I concur that ve should permit the use of the J1er

chant s Rate Agreement to the extent indicated in my concurring and

dissenting opinion in TheJual Rate Oases dated J1arch 30 1964

For the reasons stated in my opinion of J 1arch 30 1964 Idissent

from the majority s action in prescribing modifications in the

Merchant s Rate Agreement
It is the better policy and in line with congressional intent in en

acting section 14b that we permit differences in circumstances pre

vailing in trading routes all over the world to be accommodated as

far as possible in diverse contract provisions There may be merit

in striving to draft the best possible contract provisions and then to

condition our permission on the use of our contract provisions how

ever such an effort is not consistent with the statutory plan The law

does not require the Commission voluntarily to endeavor to conceive

the best possible provisions nor to take up the burden of achieving an

ideal solution to all contract drarting problems
It is also beyond the duty or authority of the Commission to pre

scribe modifications without finding the applicant s particular pro
visions do not nleet the requirements of section 14b The mandate of

section 14b is that the Commission shall permit the use of a contract

if the contract is fOllnd to comply with the first three conditions noted

above and to corr ain the eight express provisions and such other pro
visions as do not conflict with section 14b The applicant s J1erchant s

Rate Agreement has been compared with the law and found to con

form An order should be issued granting the conference permission
to use the proposed dual rate system and contract as proposed in the

applicaJtion from and aftpr the date of the Commission s order

8 F M C
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APPENDIX A

APPROVED AGREEMENT FORM DOCKET NO 1079

Agreement No

THE PERSIAN GULF OUTWARD FREIGHT CONFERENCE

Eleven Broadway New York 4 N Y

Merchant s Rate Agreement

ME IORANDUM of Agreement entered into at this

day of 19 by and between hereinafter called

the Merchant a corporation partnership having its

his principal place of business at and the Carriers who

are parties to Federal Maritime Commission Agreement No 7700 as amended

providing for the Persian Gulf Outward Freight Conference hereinafter called

the Conference or the Carriers

For their mutual benefit in the stabilization of rates services and practices
and for thedevelopment of international maritime commerce in the trade defined

in Article 1 of this Agreement the parties hereby agree as follows

1 The Conference undertal es throughout the period of this Agreement to

maintain common carrier service which shall so far as concerns the frequency
of sailings and the carrying capacity of the vessels of the Carriers be adequate

to meet all the reasonable requirements of the Merchant for the movement of

goods in the trade from U S Atlantic and Gulf ports to ports in th Persian

Gulf and adjacent waters in the range west of Karachi and northeast of Aden

but excluding both Aden and Karachi hereinafter called the trade and

the Carriers further agree that subject to the availability of unbooked suitable

space in the vessels of the Carriers at the time when the Merchant applies
therefor said vessels shall transport the goods of the Merchant in the trade

upon the terms and conditions herein set forth Ports from and to which service

is offered by the Carriers shall be set forth in the Conference tariff

2 a The Merchant undertakes to ship or cause to be shipped all of its

ocean shipments moving in the trade on vessels of the Carriers unless otherwise

provided in this Agreement
The term Merchant shall include the party Signing this Agreement as ship

per and any of his parent subsidiary or other related companies or entities

who may engage in the shipment of commodities in the trade covered by this

Agreement and over whom he regularly exercises direction and working control

as distinguished from the possession of the power to exercise such direction
and control in relation to shipping matters whether the shipments are made

by or in the name of the Merchant any such related company or entity or

an agent or shipping representative acting on their behalf The names of such

related companies and entities all of whom shall have the unrestricted benefits

of this Agreement and be fully bound thereby are listed at the end o this

Agreement The party signing this Agreement as Merchant warrants and

represents that the list is true and complete that he will promptly notify the

Carriers in writing of any future changes in the list and that he has authority

to enter into this Agreement on behalf of the said related companies and

ell titiesso listed
In agreeing to confine the carriage of its shipments to the vessels of the

Carriers the Merchant promises and declares that it is his intent to do so without

Q J 111
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evasion or subterfuge either directly or indirectly by any means including the

use of intermediaries or persons firms or entities affiliated with or related to

the Merchant

The Carriers agree that they will not provide contract rates to anyone not

bound by a Merchant s Rate Agreement with the Carriers The Merchant agrees
that he will notobtain contract rates for any person notentitled to them includ

ing related companies not boundby this Agreement by making shipments under

this Agreement on behalf of any such person

b If the Merchant has the legal right at the time of shipment to select

a carrier for the shipment of any goods subject to this Agreement whether by
theexpressed or implied terms of an agreement for the purchase sale or transfer
f such goods shipment for his own account operation of iaw or otherwise the

Merchant shall select one or more of the Carriers

c IfMerchant s vendor or vendee has the legal right to select the carrier

and fails to exercise that right or otherwise permits Merchant to select the

carrier Merchant shall be deemed to have the legal right to select the carrier

d It shall be deemed a breach of this Agreement if before the time of ship
ment the Merchant with the intent of avoiding his obligation hereunder divests

himself or with the same intent permits himself to be divested of the legal right
to select the carrier and the shipment is carried by a carrier nota party hereto

e For the purposes of this Article the Merchant shall be deemed prima

facie to have the legal right at the time of shipment to select the carrier for

any shipment

1 with respect to which the Merchant arranged or participated in the

arrangements for ocean shipment or selected or participated in the

selection of the ocean carrier or

2 with respect to which the Merchant s name appears on the bill of lading

or export declaratiOn as shipper or consignee

f Nothing contained in this Agreement shall require the Merchant to refuse

to purchase sell or transfer any goods on terms which vest the legal right to

select the carrier in any other person

g In order that the conference may investigate the facts as to any shipment
of the Merchant that has moved or that theMerchant or the conference believes

has moved via a nonconference carrier and upon written request clearly so

specifying the Merchant at his option 1 will furnish to the conference

chairman secretary or other duly authorized conference representative or

attorney such information or copies of such documents which relate thereto

and are in his possession or reasonably available to him or 2 allow the

foregoing persons to examine such documents on the premises of the Merchant

where they are regularly kept Pricing data and similar information may be

deleted from the documents at the option of the merchant and there shall

be no disclosure of any information inviolation of section 20 of theShipping Act

19161
h Within ten 10 days after the event in any transaction in which the

Merchant is a party and the legal right to select the carrier is vested in a per

son other than the Merchant and if he has knowledge that the fWipment has

been made via a nonconference carrier the Merchant shall notify the confer

ence in writing of this fact giving the names of the merchant and his customer

the commodity involved and the quantity thereof and the name of the noncon

ference earrier Provided however That where the activities of Merchants are

1 Optional but see the foregoing Commission report for required substitute language

R F M C
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so extensive in area or the nature or volume of his sales makes it impracticable

to give notice within ten 10 days the Merchant shall give notice as promptly
as possible after the event

3 This Agreement excludes 1 cargo of the Merchant which is loaded and

carried in bulk without mark or count except liquid bulk cargoes other than

chemicals and petroleum products inless than full ship load lots 2 shipments
on vessels owned by the Merchant or chartered solely by the Merchant where

the term of the charter is for six months or longer and the chartered vessels

are used exclusively for the carriage of the merchant s commodities and

3 shipments of cargoes for which no contract rate is provided

4 The Merchant shall have the option of selecting any of the ve sels operated

by any of the Carriers The Merchant agrees to request space with the carrier

he desires as early as practicable and not less than five 5 days before the

earliest date he wishes to have the cargo loaded aboard the vessel The Mer

chant shall not be obligated to select a Conference carrier o carriers for any

shipment which the Carriers cannot suitably accommodate within a ten 10

calendar day period requested by the Merchant for loading Provided however

that the Merchant shall first promptly notify the Conference of such unavail

ability of space and if within two 2 business days after receipt of such notice

the Conference shall not have advised the Merchant that his entire shipment can

be suitably accommodated by a vessel or vessels if the merchant by contract

is obligated to make the shipment on a single vessel suitable space shall be

provided on a single vessel of the Carriers within said ten 10 calendar day

period the Merchant shall be free with respect to such shipment to secure space

elsewhere within a reasonable time

5 This Agreement does not require the Merchant to divert shipments of goods
from natural transportation routes not served by conference Vessels where

direct carriage is available Provided however that where theCarriers provide
service between any two ports within the scope of this contract which constitute

a natural transportation route between the origin and destination of such ship

ment the Merchant shall be obligated to select the carriers service A natural

transportation route is a traffic path reasonably warranted by economic criteria

such as costs time available facilities the nature of the shipment and any

other economic criteria appropriate in the circumstances Whenever Merchant

intends to assert his rights under this article to use a carrier who is not a

party hereto and the port through which Merchant intends to ship or receive

his goods is within the scope of this Agreement Merchant shall first so notify

the conference in accordance with the provisions of Article 4 hereof

6 The rates applicable to shipments made under this Agreement shall be the

contract rates in effect at the time of shipment as set forth in the tariff pub

lished by the Carriers and on file with the Eederal Maritime Commission

Contract rates on every commodity or class of commodities shall be lower than

the non contract rates set forth in the Carriers tariff by a fixed percentage of

fifteen 15 per centum of the non contract rates In order that both the con

tract and non contract rates may be stated in multiples of tweny five 25

cents per revenue ton or other customary shipping unit such as M B F or per

individual unit or five 5 cents per hundred pounds or per cubic foot the

rates may be rounded out to the nearest twenty five 25 cents per revenue

ton or unit or five 5 cents per hundred pounds or cubic foot as the case

may be not including additional handling or accessorial charges which will

not result in thedifference between the rates exceeding fifteen 15 per cent of

the non contract rates

8 F M C
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7 a The Carriers shall make no change in rates charges classifications
rules or regulations which results in an increase or decrease in cost to the

Merchant except as provided by Section 18 b 2 of the Shipping Act 1916
and the Rules of the Federal Maritime Commission Provided however p the

rates of freight under this agreement are subject to increase from time to time
and the Carriers insofar as such increases are under the control of the Carriers

will give notice thereof not less than ninety 90 calendar days in advance of

the increases by publishing them ninety 90 calendar days in advance in the

Persian Gulf Outward Freight Conference Tariff Should circumstances neces

sitate increasing the rates by notice as aforesaid and should such increased rates

be not acceptable to the Merchant the Merchant may tender notice of termina

tion of this Agreement to become effective as of the effective date of the proposed
increase by giving written notice of such intention to the Conference within

thirty 30 calendar days after the date of notice as aforesaid of the proposed
increase Further provided however that the Carriers may within thirty 30
calendar days subsequent to the expiration of the aforesaid thirty 30 calendar

day period notify the Merchant in writing that they elect to continue this

Agreement under the existing effective rates and in the event the Carriers give
such notice this Agreement shall remain in full force and effect as if the

proposed increase had never been made and the Merchant s notice of termination

had never been given
b The Conference shall offer to the Merchant a subscription to its tariffs

at a reasonably compensatory price however the Merchant shall be bound by
all notices accomplished as aforesaid without regard to whether it subscribes

to the Conference tariff Tariffs shall be open to the Merchants inspection at

the Conference offices and a t each of the offices of the Carriers during regular
business hours

c The rates initially applicable under this Agreement shall be deemed to

have become effective with their original effective date through filing with the
Federal Maritime Colllmission 2 rather than to have become effective with the

si ning of this Agreement and notices of proposed rate increases which are

outstanding at the time this contract becomes effective shall run from the date

of publication in the tariff rather than from the date of this Agreement
d The Merchant and the Carriers recognize that mutual benefits arederived

from freedom on the part of the Carriers to open rates where conditions in the

Trade require such action without thereby terminating the dual rate system as

applicable to the commodity involved therefore it is agreed that the Conference
to meet the demands of the Merchants and of the Trade may suspend theappli
cation of the contract as to any commodity through the opening of the rate on

such commodity including opening subject to maximum or minimum rates

provided that none of the Carriers during a period of ninety 90 days after

the date when the opening of such rate becomes effective shall quote a rate

in excess of the Conference contract rate applicable to such commodity on the

effective date of the opening of the rate and provided further that therate shall
not thereafter be closed and the commodity returned to the application of the

contract system on less than ninety 90 days notice by the Carriers through
the filing of contractnon contract rates in their tariff

8 a The Merchant may terminate this Agreement at any time without

penalty upon the expiration of ninety 90 days following written notice to

the Conference of intent to so terminate Provided however that theMerchantt

2Optional

8 F lLC
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may terminate this Agreement upon less than said ninety 90 days notice

pursuant to Article 7 a hereof

b The Conference may terminate this Agreement at any time without

penalty upon the expiration of ninety 90 days following written notice to the
Merchant of intent to terminate the Conference Contract Rate System

c Termination as provided in this Article shall not abrogate any obligation
of any party or parties to any other party orparties hereto which shall have

accrued prior to termination
9 a In the event of breach of this Agreement by either party the damages

recoverable shall be the actual damages determined after breach in accordance

with the principles of contract law Provided however that where the Merchant

has made or permitted a shipment on a vessel of a carrier not a party hereto

in violation of this Agreement and whereas actual damages resulting from such

a violation would be uncertain inamount and not readily calculable the parties

hereby agree that a fair measure of damages in such circumstances shall be an

amount equal to the freight charges in effect at the time of such shipment

computed at the Carriers contract rates on the particular shipment less the

estimated cost of loading and unloading which would have been incurred had

the shipment been made on a vessel of a Carrier party hereto Such amount

and no more shall be recoverable as liquidated damages
b Upon the failure of the Merchant to payor dispute his liability to pay

liquidated damages as herein specified for breach of the contract within 30 days
after receipt of notice by registered mail from the Conference that they are

due and payable the Conference shall suspend the Merchant s rights and obliga
tions under the contract until he pays such damages If within 30 days after

receipt of such notice the Merchant notifies the Conference by registered mail

that he disputes the claim the Conference shall within 30 days thereafter

proceed in accordance with Article 14 to adjudicate its claim for damages and

if it does not do so said claim shall be forever barred If the adjudication
is in the Conference s favor and the damages are notpaid within 30 days after

the adjudication becomes final the Conference shall suspend the Merchant s

rights and obligations under the contract until he pays the damages No suspen

sion shall abrogate any cause of action which shall have arisen prior to the

suspension Payment of damages shall automatically terminate suspension
The Conference shall notify the Federal Maritime Commission of each suspension
and of each termination of suspension within 10 days after the event

10 This Agreement and any shipments made thereunder are subject to all

terms provisions conditions and exceptions of the then current conference
tariff on file with the Federal Maritime COllllLission and of the permits dock

receipts bills of lading and other shipping documents regularly in use by the

individual Carriers and to all laws and regulations of theappropriate authorities

11 Receipt and carriage of dangerous hazardous or obnoxious commodities
shall be subject to the special facilities and requirements of the individual

Carrier
12 The Conference shall promptly notify Merchant of changes in the Confer

ence membership and any additional carriers which become members of said
Conference shall thereupon become parties to this Agreement and the Merchant

shall thereupon have the right to avail itself of their services under the terms

of this Agreement Any Carrier party to this Agreement which for any reason

ceases to be a member of the Conference shall not be a party to or participate
in this Agreement and the Merchant shall not be entitled to ship over said
Carrier under this Agreement after such Carrier ceases to be a member of the

Conference or after having thirty 30 days written notice of the termination
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of such Carrier s membership whichever is later The Merchant may at any

time after notice that a Carrier has ceased to be a member of the Conference

cancel without penalty any forward booking with such withdrawing Carrier
which was outstanding at the time such Carrier ceased to be a member

13 This Agreement shall be carried out in accordance with the provisions
of the Shipping Act 1916 and the rules of the Federal Maritime Commission

promulgated pursuant to said Act Article optional
14 Any controversy or claim arising out of or relating to this Agreement

or the hreach thereof shall be promptly submitted to arbitration at New York

NY before an arbitlation committee consisting of three 3 persons one to be

appointed by the Carriers one by the Merchant or Merchants who shall be

parties to the dispute and one by the two so chosen or if they cannot agree

the third arbitrator shall be named by the American Arbitration Association

All of the arbitrators shall be commercial men Either party may call for such
arbitration by mailing to the other a written notice specifying the name and

address of the arbitrator chosen by it and a brief description of thecontroversy
or claim to be arbitrated If the other party shall notby a reply mailed within

thirty 30 calendar days of the mailing of the first party s notice appoint its

arbitrator then the second arbitrator shall be appointed by the American

Arbitration Association Each of the parties shall make available to such

arbitration committee all information and data requested by it in connection

with the subject matter of the controversy or claim The decision in writing
of two or more members of said committee of three acting jOintly throughout
the arbitration shall be binding on the respective parties and any award shall

be paid within thirty 30 calendar days after a copy of the decision has been

mailed by the arbitrators to the party held liable failing which judgment upon

the award may be entered inany court having jurisdiction Provided h01vever

nothing herein shall deprive the Federal Maritime Commission of its jurisdic
tion 2 In any arbitration proceeding including enforcement of any award

service of any and every notice and other paper may be made outside of the

State of New York by registered mail telegraph or caible with the same force as

if made personally within said State In each case of such service reasonable

time shall be allowed for response to the notice or other paper served
15 a In the event of war hostilities warlike operations embargoes block

ades regulations of any governmental authority pertaining thereto or any other

official interferences with commercial intercourse arising from the above condi
tions which affect the operations of any of the Carriers in the trade covered

by this Agreement the Carriers may suspend the effectiveness of this Agreement
with respect to the operations affected and shall notify the Merchant of such

suspension Upon cessation of any cause or causes of suspension set forth in

this article and invoked by the Carriers said Carriers shall forthwith reassume

their rights and obligations hereunder and notify the Merchant on fifteen 15

days written notice that the suspension is terminated

b In the ev nt of any of the conditions enumerated in Article 15 a the

Carriers may increase any rate or rates affected thereby in order to meet such
conditions in lieu of suspension Such increase or increases shall be on not

less than 15 days written notice to the Merchant who may notify the Carriers

in writing not less than 10 days before increases are to become effective of its

intention to suspend this Agreement insofar as such increase or increases is or

are concerned and in such event the Agreement shall be suspended as of the

2 Optional

8 F M C
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effective date of such increase orincreases unless the Carriers shall give written
notice that such increase or increases have been rescinded and cancelled

c In the event of any extraordinary conditions not enumerated in Article

15 a which conditions may unduly impede obstruct or delay the obligations
of the Carriers theOarriers may increase any rate or rates affected thereby in
order to meet such conditions provided however that nothing in this article
shall be construed to limit the provisions of Section 18 b of the Shipping Act
1916 in regard to the notice proviSions of rate changes The Merchant may not
less than 10 days before increases are to become effective notify the Carriers
that this agreement shall be s spended insofar as the increases are concerned
as of the effective date of the increases unless the Oarriers shall give notice
that such increase or increases ha v e been rescinded and cancelled

16 This Agreement may be amended from time to time subject always to the

permission of the Federal Maritime Commission Article optional
For and on behalf of the Members of the Persian Gulf Outward Freight

Conference

By

Secretary

Merchant

By

Address of Merchant

8 F M O
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DOCKET No 1168

ApPLICATION FOR FREIGHT FORWARDING LICENSE

LOUIS ApPLEBAUM 8 10 BRIDGE ST NEW YORK N Y

Decided September 24 1964

Application of Louis Applebaum for freight forwarding license denied

A partner in a firm primarily engaged in the business of selling and shipping
goods to foreign countries does not qualify as an independent ocean freight
forwarder as defined in Public Law 87 254 and cannot be licensed

S Robert Putteirnan for Applicant
Gerald H Ullman for New York Foreign Freight Forwarders and

Brokers Association Intervener

Frank Gormley and J Scot Provan Hearing Counsel
Herbert K Greer Hearing Examiner

REPORT

BY THE COMMISSION Jolm Harllee Ohairman James V Day
Vice Ohairman Ashton C Barrett George H Hearn John S
Patterson 0ommissioners

This proceeding involves the application of Louis Applebaum for

a license to operate as an independent freight forwarder under the

provisions of section 44 of the Shipping Act 1916 46 D S C 841 b

In an initial decision the hearing examiner concluded that because

the applicant was a partner in a firm primarily engaged in the busi
ness of selling and shipping goods to foreign countries he could not

qualify as an independent freight forwarder within the meaning of

section 1 of the Shipping Act 1916 46 D S C 801 The proceeding
is before us upon applicant s exceptions to the initial decision

Applicant s exceptions are directed to the examiner s findings and

conclusions regarding constitutionality of the statute and the nature

of applicant s so called grandfather rights In essence they consti
tute nothing more than a reargument of the issues and contentions
resolved by the examiner in his initial decision

mharris
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A careful consideration of the record leads us to the conclusion
that the examiner s disposition of these issues was well founded and

proper except to the extent that the examiner s decision could be read
as conditioning the so called grandfather rights upon an applicant s

status as an independent ocean fre ght forwarder prior to the pas

sage of Public Law 87 254 Under such a construction all persons

engaged in the business of freight forwarding prior to the passage
of Public Law 87 254 would thereafter continue to operate only at

their peril should they not qualify under the new legislation We
think it clear that Congress intended no such result and that all

forwarders regardless of their status as independents were entitled

to continue operations until otherwise ordered by the Commission if

they complied with the other provisions of section 44 b

Accordingly and to the extent that it is not inconsistent with the

foregoing we adopt the initial decision a copy of which is attached

hereto and made a part hereof as our own

Attachment

8 F M C
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No 1168

ApPLICATION FOR FREIGHT FORWARDING LICENSE
LoUIS APPLEBAUM 8 10 BRIDGE STREET NEW YORK N Y

Application of Louis Applebaum for freight forwarding license denied

A partner in a firm primarily engaged in the business of selling and shipping
goods to foreign countries does not qualify as an independent ocean freight
forwarder as defined inPublic Law 87 254 and cannot be licensed

S Robert Putterman for Applicant
George H UllmaJn for New York Foreign Freight Forwarders and

Brokers Association Intervener
Frank G01lnley and J Soot Provan IIearing Counsel

INITIAL DECISION OF HERBERT K GREER EXAMINER 1

Louis Applebaum applicant filed an application for a license as

an independent freight forwarder pursuant to section 44 of the Ship
ping Act 1916 Public Law 87 254 46 US C 841 b The Federal

Maritime Commission Commission haring considered the applica
tion advised applicant that it intended to deny his application because
as owner of a firm engaged in the export of housewares hardware

plumbing and furniture he could not qualify asa person eligible for

licensing within the statutory definition of independent freight for
warder Applicant requested an opportunity to show that denial
of his license would not be warranted and this proceeding was insti
tuted to afford him that opportunity

THE FACTS

1 Applicant is and has been for approximately 30 years engaged
in the general exporting business selling to customers in foreign
countries mainly in the Caribbean area and dispatching shipments
of goods which he owns or it which he has an interest

1 This decision became the decision of the Commission on Sept 24 1964 and an order
was issued denying the application Rules 13 d and 13 h Rules of Practice and
Procedure 46 CFR 502 224 502 228
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2 The exporting business is conducted under the trade name of

Mercury Sales and Export Co Mercury a partn rship owned by

applicant and his wife his wife does not actively participate in the

business

3 In the conduct of his exporting business applicant gravitated
into forwarding activities because of customer complaints that for

warding fees were excessive On January 13 1954 Certificate of

Registration No 1689 vas issued to him by the Federal Maritime

Board predecessor to the Commission
4 The main office ofNlercury is located at 8 10 Bridge Street New

York City Applicant operates a freight forwarding business at the

same location under the name ofLouis Applebaum utilizing Mercury
personnel recording his business activities on Mercury books and

using the san1e banks and books of account

5 Applicant does not collect a forwarding fee from purchasers of

his products but renders this service as a means of establishing good
will however with respect to freight forwarding services which he

performs on other cargo he does collect a reasonable fee Broker

age on shipments handled by applicant is collected by him from

carriers on both types of shipments
6 Mercury s export business grosses approximately 500 000 per

annum 50 percent of which applicant attributes to the good will

generated by the forwarding services rendered by him to his customers

Inability to dispatch shipments for his customers would in appli
cant s estimation result in a net loss of 15 000 to 18 000 per annum

7 Applicant s gross income from brokerage is approximately 2 500

per annum and gross income from forwarding is approximately 1 500

per annun1

DISCUSSION

Applicant takes the position that the intent and purpose of the

Shipping Act 1916 is to allow a person who is fully competent
qualified honest fit willing and able to operate as a freight for

warder although his basic occupation is that of shipping as long as

the combined operation is in furtherance of the development of

foreign commerce To support this premise he argues that Public

Law 87 254 amending the Shipping Act is unconstitutional
This is not the proper forum for determination of the constitution

ality of the statute The Commission is an administrative agency

and is without authority inherent or express to consider the consti

tutionality ofa statute under which it operates It derives its author

ity from Congress and must act in accordance with congressional
8 F M C
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direction Davis Administrative Law Treatise page 74 Panitz v

District of OolJumbia 112 F 2d 39 1940 2

The Commission being bound by the direction of Congress will

apply the statute in accordance with its tenns Public Law 87 254

in pertinent part provides
An independent ocean freight forwarder is a person carrying on the business

of forwarding for a consideration who is not a shipper or cQnsignee or a seller

or purchaser of shipments to foreign countries nor has any beneficial interest

therein nor directly or indirectly controls or is controlled by such shipper or

consignee or by any person hav ing such a beneficial interest

SEC 44 a No person shall engage incarrying on the business of forwarding
as defined in this Act unless such person holds a license issued by the Federal

Maritime Commission to engage in such business Provided however That a

person whose primary business is the sale of merchandise may dispatch ship
ments of such merchandise without a license

b A forwarder s license shall be issued to any qualified applicant therefor

if it is found by the Commission that the applicant is or will be an independent
ocean freight forwarder as defined in this Act and is fit willing and able

properly to carry on the business of forwarding and to conform to the provisions
of this Act and the requirements rules and regulations of the Commission issued

thereunder and that the proposed forwarding business is or will be consiltent

with the national maritime policies declared inthe Merchant Marine Act 1936
otherwise such application shall be denied Any independent ocean freight
forwarder who on the effective date of this Act is carrying on the business

of forwarding under a registration number issued by the Commission may con

tinue such business for a period of one hundred and twenty days thereafter
without a license and if application for such license is made within such period
such fo warder may under such regulations as the Commission shall prescribe
cOIltinue such business until otherwise ordered by the Commission

The basic issue for decision is whether applicant comes within the

prohibitions stated in the definition of independent ocean freight for

warders In relating the facts adduced to the definition there is no

doubt that applicant is not and does not intend to become an inde

pendent forwarder His principal occupation is selling and shipping
to foreign countries and there is no ambiguity in the statutory pro
hibition against issuing a license to a shipper or consignee or a seller

or purchaser of shipments to foreign countries Applicant does not

seriously contend that he is eligible to be licensed in the absence of

a determination that the statute is unconstitutional Apparently he

considers this proceeding mainly as a prerequisite to submitting the

question of constitutionality to the courts

2 See also the following agency decisions
In reBecker Becker Fruit Produce Co 7 Ad L 2d 15l
Blanton00 6 Ad L 2d 736
OurUs O Wilson 5 Ad L 2d 247
In the Matter of Moog Industries Inc I Ad L 2d 138
In reEdward R BlIer et aZ 4 Ad L 2d 729

In re Great Western Distributors Inc et aZ 1 Ad L 2d 592
Air Transport Associates Ino En Proc l AdL 2d 537
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The Commission is precluded from issuing alicense unless it affirma

tively finds that the applicant is or will be an indepetYtlent ocean

freight forwarder as defined in this Act Under the facts here pre
sented such a finding cannot be made The statute makes clear that

Congress intended to eliminate any connection between shippers and

forwarders If the wording of the statute permitted any doubt it

would be resolved by reference to the Legislative History of Public

Law 87 254 8

II

j

This would make it clear that aU shippers consignees sellers purchasers and

carriers of ocean export cargoes are to be prohibited from obtaining a license

regardless of whether these groups forward only their own cargoes or the cargoes

of others Emphasis supplied

Applicant may of course dispatch shipments of the merchandise he

sells without a license because his primary business is the sale of

merchandise although the nature of his primary business prevents
obtaining a license

In addition to questioning the constitutionality of the statute appli
cant has raised the question of whether denial of a license would be

a constitutional application of the statute in view of the fact that

he had been a grandfather forwarding agent and is entitled to

grandfather rights which permit him to continue his forwarding
activities He relies on that portion of section 44 b above fully set

forth which permits Any independent ocean freight forwarder who

on the effective date of this Act is carrying on the business of for

warding under a registration number issued by the Commission to

continue to so operate for 120 days and if his application for a license

is filed within that period to continue to operate until otherwise

ordered by the Commission This provision does not authorize nor

permit the Commission to issue a license to every forwarder who is

the holder of a certificate It does not recognize operating rights as

being vested by virtue of the issuance of a certificate but merely
permits independent ocean freight forwarders to continue their oper
ation for a limited period of time during which application for a

license must be presented together with evidence to prove qualification
in accordance with the statutory requirements This provision is not

in the true sense a grandfather clause Republic Oarloading and

Di8tributing 00 Ino Freight Forwarder Application 250 LC C 670

1943 Moreover the clause referred to grants permission to tempo

rarily continue in business only to independent ocean freight for

warders Inasmuch as applicant does not qualify as an independent
forwarder under the statutory definition he could not rely on the

benefits limited to that category Gregg Oartage 00 v V S 316 U S

8 H Rpt 2333 85 Cong 2d sess pp 8 9

8 F M C
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75 1942 The question of whether he has been operating illegally
since the effective date of Public Law 87 254 has not been presented
for decision There is no question that applicant as a partner in

Mercury owns or has an interest in Mercury shipments

CONCLUSION

Applicant is a shipper and seller of shipments to foreign countries
and is not eligible to be licensed as an independent freight forwarder
under the provisions of Public Law 87 254

An appropriate order denying the application will be entered

Signed lIERmmT K GREER
Presiding Examiner

JUNE 24 1964

8 FM C
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No 1168

APPLIcATION FOR FREIGHT FORWARDING LICENSE

LoUIS ApPLEBAUM

AMENDED ORDER

The Commission having fully considered the above matter and

having on September 24 1964 made and entered of record a report
containing its conclusions and decision thereon which report is

hereby referred to and made apart hereof

Itis ordered That the application for a license ofLouis Applebaum
is hereby denied pursuant to Section 44 b Shipping Act 1916 and
Rule 510 8 of General Order 4

It is further ordered That this order shall be effective as of Decem

ber 31 1964

By the Commission

8 F M C

Signed THOMAS LISI

Secretary
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DOCKET No 881

GENERAL INCREASES IN ALASKAN RATES AND CHARGES

ORDER DISCONTINUING PROCEEDING AS TO RESPONDENT ALASKA STEAM
SHIP CO AND DISMISSING PETITIONS FOR RECONSIDERATION

Order served Ootober 16 1964

On July 13 1964 the Commission considered the petitions for re

consideration briefs and the transcript of oral argument held before
the Commission Present were John Harllee 0hairman James V

Day Vioe Ohairman Ashton C Barrett and John S Patterson Oom
missioners being all the members of the Commission Chairman
Harllee and Vice Chairman Day voted to reverse the prior decision
of the Commission for the reasons stated in their separate opinion
attached hereto and Commissioners Barrett and Patterson voted to

affirm the prior decision for the reasons stated in their separate
opinion also attached

Reorganization Plan No 7 of 1961 requires the affirmative votes of
three Commissioners then in office to transact any business of the
Commission and as the proposal to reconsider the Report and Order
previously entered and to set aside the increased rates under

investigation has failed to obtain the necessary three votes
It is ordered That this proceeding be discontinued as to the re

spondent Alaska Steamship Co and that the petitions filed by Gen
eral Services Administration and the State ofAlaska to reconsider the

prior Report and Order and to set aside the increased rates under

investigation be and they are hereby dismissed

By the Commission

Signed THOltfAS LISI

Seoretary

Commissioner George H Hearn was not a member of the Commission at the time

314 8 F M C
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No 881

GENERAL INCREASES IN ALASKAN RATES AND CHARGES

October 16 1964

John Harllee OhairnUtn and James V Day Vice Ohairman

In our decision dated April 30 1963 7 F MC 563 we found that

increased rates and charges of Alaska Steamship Co were just and

reasonable In so doing we overruled the Presiding Examiner who

had disapproved these rates and charges insofar as they operated in

the future On July 19 1963 the State of Alaska and the Adminis

trator of General Services intervenors in the proceeding who have

opposed the rate increases filed petitions for reconsideration of our

decision in accordance with the provisions of Rule 16 b of the Com

mission s Rules of Practice and Procedure 46 CFR 502 262 Peti

tioners generally contend that certain errors in our decision render

that decision unsupportable as a matter of law and urge us to disap
prove the increased rates and charges On April 21 1964 we ordered
that the proceeding be reopened for the purpose of receiving briefs

on the errors alleged in the petitions Briefs were filed by inter

venors Hearing Counsel and respondents Oral arguments were

heard on June 16 1964
The basis for our earlier decision was the acceptance of respondent

Alaska Steamship Co s estimate that it would carry 472 392 tons of

cargo for the year 1960 On the basis of this traffic we found that

respondent would realize a rate of return of 9 07 Such a return

we believed to be reasonable The Examiner rejected respondent s

1960 projections and had found a more reliable estimate to be 511 000

tons vVe acknowledged that the Examiner may have been correct

7 F M C 573 However we did not accept his projection as the

better estimate because ve felt that certain facts in the record

showed the year 1960 to he better than average Teare now con

vinced that the record does not lead us to this conclusion and that

the Examiner s estimate should be accepted
8 F lfC 315
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There are three findings on which we relied to show that 1960
was not a representative year These were 1 An unprecedentedly
large salmon pack in Bristol Bay in 1960 2 a large movement of

MSTS cargo during the summer and fall of 1960 following with
drawal of three naval ships from service in the Alaskan trade 3 a

surmise that additional income stemming from the large pack would

generate increased northbound traffic iVe have reviewed the record
and are convinced that these findings of fact should be reversed Our
discussion with respect to each follows

1 The Bristol Bay salmon pack
The first finding on which we based our earlier opinion regarding

the year 1960 was that the salmon pack in Bristol Bay would be excep
tionally large in 1960 However true this might be it is offset by many
considerations Respondent Alaska Steam serves virtuaJly every area

of Alaska Bristol Bay is only one area out of many which provide
respondent with salmon traffic Any meaningful evaluation of re

spondent s operations pertaining to this cargo must consider that the
carrier also carries salmon from vast areas in western central and
southeastern Alaska Evidence of record shows for example that

despite the good fortune in Bristol Bay the salmon run in south
eastern Alaska vas the lowest since records have been kept and that
the other salmol1 areas served by respondent showed increases which
were not noteworthy Indeed considering the totlll salmon pack for
all Alaska respondent s witness estimated as of July 27 1960 that
24 953 additional tons were available for carriage by Alaska Steam in
1960 over 1959 At 30 cases per revenue ton this represents an esti
mated increase of 748 590 cases over 1959 The record shows that the
1959 total catch was the lowest since records were first kept in 1905

totaling 1 600 886 cases If the 748 590 additional cases in 1960 are

added to the 1959 total then the 1960 total catch aside from small
amounts possibly available to other carriers would amount to 2 349
476 cases This however is hardly a memorable figure The record
shows that the average catch for the period 1905 59 is 2 885 965 cases

By respondent s own estimate therefore the total salmon catch for

1960 was probably below average
1

The record shows that the western Alaska saImon area which in
cludes Bristol Bay the Yukon River and North Peninsula produced
as of July 24 1960 1 011 677 cases of salmon Although this exceeded
the average catch for the previous 10 years it is by no means un

r

t

Iii II

1 The record provides an alternative method to evaluate the 1960 total catch and like
wiso shows the year to be below average As of July 17 1960 the total Alaskan catch

was 1 460 653 cases On July 19 1959 the catch was 851 136 The 1960 catch wae thus

running 1716 times over that of the previous year The total 1959 catch turned out to
be 1 600 886 The complete 1960 totals would therefore be 2 747 120 cases 1 716X
1 600 886 Again this is below the average for the years 1905 59 inclusive



GENERAL INCREASES IN ALASKAN RATES AND CHARGES 317 I
precedented In western Alaska the annual salmon pack exceeded

1 000 000 cases on 10 occasions between 1933 and 1948 In Bristol Bay
alone the salmon catch exceeded 1 000 000 cases in 1943 1947 a ld

1948 2 Respondent itself did not believe that the lnillion case catch

would significantly augment its carryings Although its traffic wit

ness predicted an increase of 24 943 tons in the movement of canned

salmon overall he offset this by estimated declines in military traffic

and commercial cargo northbound Despite the size of the Bristol Bay
catch therefore he estimated a net increase of 11 392 tons a nlere 2 5

over the previous year

Regardless of what support the record contains for our prior deci

sion as to the significance of the 1960 Bristol Bay salnlon pack upon

our review of the record we now believe the factors hereinabove dis

cussed lead to the conclusion that the total salmon catch would not

serve to make 1960 an exceptional year
2 MSTS cargo movement
The second finding we made with respect to 1960 being an ex

ceptional year was the supposed fact that a large movement ofMSTS

cargo during 1960 resulted after the Navy had withdrawn three ships
from service in the Alaska trade 7 F MC at 574 We have reviewed
the record and find reference therein to the withdrawal 9f one naval

vessel the U S N S Harris Oounty which occurred sometime after

June 20 1960 Alaska Steam s witness testified that with the naval

vessel withdrawn Alaska Steam carried all of the privately owned

vehicles of military personnel and their families that its MSTS ton

nage for the first 5 months of 1960 increased and that it appeared that

increased tonnage was going to continue The witness further testi
fied however that he knew the naval ship was expected to be returned

to the trade probably late in September and predicted that with her

return and with her carrying all she could load he believed that his

original forecast should be amended to indicate that Alaska Steam
would carry in 1960 approximately the same tonnage as in 1959 The

record does not refute this prediction Hence we view this testimony
disregarding respondent s statements about the withdrawal of several
naval ships inadvertently incorporated in our prior decision as suffi
cient support for our now concluding that military cargoes tem

porarily diverted to Alaska Steam would be minimal and the effect on

respondent s overall 1960 operations insignificant
3 Unusual northbound movement to Bristol Bay
The third basis for our earlier decision with respect to the estimated

1960 operations of Alaska Steam is the surmise that an exceptionally

o

j

1

f

11

I In 1943 1947 and 1948 the salmon catch out of Bristol Bay numbered 1 275 081

1 335 031 and 1 236 226 cases respectively

8 F M C
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large salmon pack out of Bristol Bay would by creating added income

generate an increase in northbound cargoes 7 F M C at 574 As we

stated this is merely a surmise

The record shows that the income of fishermen in the Bristol Bay
ranged from 20 000 to 53 000 for 1 month s work that thelarge catch

was rather nice news to Alaska Steam and that when the catch is

bad in the area those people don tbuy refrigerators or automobiles

which Alaska Steam could hope to carry There is not enough in the

record however by which we can determine whether income of such
size is unusually large in comparison with previous years and we are

unable to evaluate the other statements without engaging in additional 0

speculation We conclude on reconsideration that there is insufficient

evidence to indicate that an unusually large movement of northbound j

cargo to Bristol Bay would in fact occur as the result of an ex

ceptional catch of salmon in that region during 1960 1

We believe that the foregoing findings amply demonstrate 1960 not f

to be an exceptional year Significantly Alaska Steam s traffic wit 11

ness after considering theBristol Bay catch and MSTS cargo adhered

to a prediction of 472 392 tons This amount is a mere 11 000 tons over

the previous year s actual tonnages and is considerably below the

average tonnages for the 5 year period 1955 59 8

Aside from the consideration of the foregoing factors however

there is other evidence of record to support the Examiner s 1960 pro

jection Respondent maintains that 511 000 tons is too optimistic
However the record shows an increasing trend of northbound carry

ings Total tonnage carried for the first 7 months of 1960 reflected an

increase of 12 6 over an equivalent period in 1959 Salmon which

is the principal southbound cargo of respondent had been unusually
low in 1959 insofar as Bristol Bay was concerned but this does not

represent a trend and thecatch rebounded to healthy levelsin 1960 A

final factor which supports the reasonableness of the Examiner s esti

mate is the improvement of respondent s service The record discloses

that Alaska ISteam substantially increased its voyages in 1960 Addi

tional service to the rail belt area was initiated in May 1959 more

particularly with respect to containerization Service to southeastern

Alaska was increased as well Respondent hoped to attract addi
tional cargo by means of these changes yet its pessimistic 1960 pro

jection apparently ignored this consideration We believe that the

record supports the Examiner s conclusions with respect to his 1960

projection
I The average for the period 1955 59 Is 490 462 tons based on the following actual

operating results 1955 5i4 301 19M 532 214 1957 481 411 1958 482 202 1959

461 000

a F M C
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CHARITABLE CONTRIBUTIONS

In our earlier decision we allowed as an operating expense deposits
in the Skinner Trust 7 F M C at 576 The Trust was shown to be a

depositary of charitable donations and recipients therefrom are all

worthy objects of charitable contributions The Examiner had dis

allowed such contributions stating
While the contrihutiollS shown above by Alaska Steam and similar contri

butions by its affiliates arefor a laudable purpose they cannot be deemed to Ibe

operating expenses c1rargea ble to the Alaskan trade since to do so would impose
upon the shipping pUblic a double burden of meeting not only their own civic

responsibilities but those of the contriblltors to Skinner Foundation Trust as

well The donations must therefore be disallowed as operating expense Initial

Decision p 19

Intervenors and IIearing Counsel urge us to adopt the Examiner s

position in this regard Upon reconsideration we feel that he was

correct and we concur with his reasoning Charitable donations how
ever worthwhile are not expenses relating to the cost of furnishing
tran portation l10reover not only are ratepayers charged a double
burden as the Examiner stated but the very amount of the burden

lies completely within the discretion of carrier management An
abundant although not unanimous body of authority in the courts

holds that these donations are not legitimate expenses chargeable
against ratepayers See Oarey v Oorporation Oommission 33 P 2d

788 794 Okla 1934 0 P Telephone 00 ofMarylandv Marykund
Public Service Oommission 187 A 2d 475 Md 1963 Oleveland

Akron v Hope Natural Gas 00 44 P U R n s 1 29 F P C 1942
but see also Public Service 00 of New Hampshire v State 153 A 2d

801 1959

In The People Gas Light Ooke 00 19 P U R ns 177 274 Ill

1937 it was stated

It has long been held that donations made by a public utility no matter how

worthy the charity to which the donation is made are not a proper charge
against the ratepayer and that a CommiSSion should make no allowance for same

inoperating expenses

Ve are convinced that the Examiner s decision in this area is sound
and comports with legal authority

CONCLUSIONS

On reconsideration we find that the Examiner s disapproval of the

increased rates of respondent Alaska Steamship Co was correct We

have reviewed the record and reverse our earlier finding that the year
1960 was to be an exceptional one overall Evidence of record indi

8 F M C
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cates rather the contrary and tends to corroborate the Examiner s

findings
On the basis of the Examiner s findings with respect to 1960 we

adopt his conclusion that the increased rates would provide an exces

sive rate of return to respolldent Ve furthermore find that such

rates were excessive from the date of their inception i e January
10 1960 and were not lawful during the pendency of this proceeding
as stated by the xaminer The Examiner we believe had given
interim approval on the basis of an erroneous interpretation of law

The case of Arizona Grocery v Atchison Ry 284 U S 370 1932 on

which he had relied merely held that a carrier respondent is entitled to

rely on rates approved in the past by a regulatory agency and could not

be subsequently penalized for such reliance Inthe instant case how

ever we had never given such approval prior to initiation of the

proceeding and are consequently free to disapprove the subject rates

from their inception
Commissioners Ashton C Barrett and John S Patterson

supplementing Commission s Report ofApril 30 1963

A The issues before us

On May 6 1963 the Commission served its report and order finding
that increased rates of Alaska Steamship Co Alaska Steam for the

transportation of property between Seattle vVash and ports in
Alaska were just and reasonable Since that date on July 19 1963

the Administrator of the General Services Administration GSA
and the State of Alaska State have filed petitions for reconsider

ation of our report and order vVe held further oral argument on

the petitions on June 17 1964 The following assignments of alleged
error were offered as justification for the petitions

1 Disregard of the public interest in deciding this docket by not

giving any consideration to the problems of consumers and shippers
in Alaska and the inhibiting effects of high water freight rates on

the State s economy
2 The finding that 472 392 tons wasa reasonable projection of traf

fic to be carried in the future and that the Examiner s projection of

511 000 tons was not acceptuJble The Commission also filed to

consider an increasing trend of northbound traffic

3 Consideration of extra record material improperly placed before

the Commission by Alaska Steanl
4 The estimate of Alaska Steam s 1960 revenues as 17 673 521

5 The failure properly to weigh the effect of added voyages by
Alaska Steam

6 The failure to find that Alaska Steam s rates are unreasonably
high as shown by diversion to other carriers

8 F M C
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7 The failure to make findings regarding evidence submitted by
GSA demonstrating unreasonableness of individual rates and rate

relationship in the Alaskan trade

8 The provision on the basis of the record of a rate of return of
9 07 for Alaska Steam

9 The failure to consider the contentions of the State with respect
to the Examiner s initial decision

10 The remand to an examiner of that part of theproceeding which

related to the rates of Puget Sound Alaska Van Lines PSAVL

Garrison Fast Freight division of Consolidated Freightways Inc

and Alaska Freight Lines

11 Itwas also claimed that error was made when the Commission

agreed with respondents to not suspend the proposed increase if re

spondents agreed to refund charges above those determined to be just
and reasonable

B What we did

1 Held further oral argument on the petitions on June 17 1964
2 Reviewed the unanimous report and order of the Commission

served on May 6 1963 which found that increased rates of Alaska

Steamship Co were just and reasonable for the purpose of deter

mining if any errors or language ambiguity existed in this report that

prompted the petitioners finding of alleged errors

3 Searched the record before us to determine if the alleged errors

claimed by the petitioners were justified concerning the unanimous

report by the Commissioners decided April 30 1963 and served on

May 6 1963

4 Received read and studied all briefs that were filed by Hearing
Counsel respondents and intervenors

C OUT decisions
As a result of the oral argument held on June 17 1964 coupled with

our review of the Commission s unanimous decision given in its report
and order served 1ay 6 1963 and our thorough search of the entire

record before us we concluded that

1 No new facts have been presented
2 The existing evidence of record fully sustains the conclusions

reached in our first report that the rates ofAlaska Steamship Co are

just reasonable and lawful

3 No extra record material was relied upon to influence the ulti
mate decision and no error wascommitted in reaching our conclusions

4 Tithout reference to or consideration of any extra record mate
rial there is in the record as cited in our report sufficient evidence to

lawfully justify the ultimate conclusions reached concerning the 11

alleged errors offered by the petitioners
8 F M O
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5 A report supplementing and confirming onr earlier conclusions

would be made based 011 the entire record before us in order to

clarify any language or basis for our reasoning alleged to have been

ambiguous
The only possible Hew fact since the time of the record on which our

report was based was a reference by the General Services Administra
tion in oral argument Tr p 11 to the earthquake and ensuing
disaster earlier in 1964 as affecting the needs of the people of Alaska

in obtaining a level of freight rates to assist them in the reconstruction

job Ve would wish to be considered as in full sympathy with the

needs of Alaskans in this regard Our decision herein in no wise

detracts from our desire to help 1uch as one might be moved by
compassion to make adjustments in freight rates to minimize the

severe costs Alaskans must bear in recovering from this natural dis

aster Congress has given us no authority to go back and adjust past
rates based on conditions existing from 1960 onward to accommodate

unfortunate events such as an Act of God occurring in 1964 nor may
the respondent a private carrier be made to bear the burden of costs

that must be made ither from public funds or from insurance pay
ments or from private resources

To the extent these events have relevance to future rates after 1964

a new proceeding is an appropriate remedy
D Owr report
The purpose of this report is to supplement and confirm our earlier

reasoning and decisions based on the evidence of record before us and
to cite specific references in the record supporting our conclusions

The following is our response to the several assignments of error

together with references in parentheses to the portions of the record

which sustain our findings
1 Public interest As long as the standard for measuring justness

and reasonableness of rates in a business managed enterprise such

as Alaska Steam is based onthe assumption that transportation service

will be sold at freight rates at least approximately related to the cost
of rendition of the service to shippers there is very little scope for
a welfare standard based on the shipper s ability to pay as is implied
in the State s contention that we consider the overall cost of living
in Alaska the inhibiting effect of the high level of water freight
rates on the growth of the Alaskan economy and the impeding effect
ofhigh costs on the development ofnatural resources

We are cognizant of and sympathetic with the fact that the State of
Alaska because of its distance from the mainland of the United States
and its geographic location is dependent upon water transportation
for importing its basic needs Covering almost all types ofmerchandise
In full recognition of this fact we know how very important it is for
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us to thoroughly evaluate any requests ror an increase in rates hy any
carrier serving Alaska and to search the evidence or record so as to be

certain that any rate we approve is just and rail Eventhough we are

cognizant or this ract and or its influence on the broader economic

problems or the State we have no authority through our control over

the rates of Alaska Steam to chn nge radically the economic problems
of the State except insorar as we find the rates just reasonable and

lawful

In recognition or our responsibility to protect the public and in the

public interest we fully weighed each or the contentions as advanced

and argued by the State or Alaska and based on the racts and argu

ment as presented we reasoned and concluded that unless these ractors

could be shown to be relevant measureshaving some practical applica
tion in determining reasonableness or rates under a cost standard no

userul purpose would be served by further prolonging discussion or

them We disclaim authority to consider such matters because we

have no power to compel service at a loss nor the power to compel a

waiver or charges to less prosperous shippers no matter how worthy
or public assistance Any such action would additionally involve a

discriminatory burden on other shippers These problems are larger
than our authority to deal with them and must be considered by legis
latures rather thanthe Commission

2 Tonnage projeotions The complaint is made that the Com
mission had no basis ror reducing the Examiner s tonnage projec
tions that the projection or the Hearing Examiner should not have

been manipulated
A basic objective or ratemaking is to estimate ruture conditions

affecting rates

Rates ror the future must be based on predicted tonnages or cargo
to be carried and the predictions must be reasonably related to past
perrormance modified by reasonably roreseeable ractors influencing
ruture expectations The tonnage to be carried controls the amount

or revenue to be expected and in turn controls the return to be derived

thererrom after subtracting anticipated expenses chargeable to ship
pers Hence the importance or a reasonable estimate

The carrier has the burden or rurnishing the racts necessary to esti

mate its ruture carryingg and to provide reasonably supportable esti

mates establishing the reasonableness or its rates We thought
respondent had done this Fault was round with Alaska Steam s

estimate of 472392 tons which we adopted Petitioner states the evi
dence does not form a proper basis for such a finding but by the

saine token neither does the evidence support any contrary finding
There are only disputes over the reliability or Alaska Steam s figures
An averaging or tonnages carried from 1955 through a projected
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year 1960 as shown in the record produces 490 462 tons This is dose

to that supplied by the expert testimony of the carrier s witness Our

report dealt with certain relevant nonstatistical factors which were

thought to have a depressing effect on future carryings and to over

come the Examiner s belief that an admitted declining trend between

1955 and 1959 had come to an end and wasbeing reversed to go back

up to 511 000 tons which would be well above tonnages carried dur

ing the last 3 years 481 411 tons in 1957 482 202 tons in 1958 and

461 000 tons in 1959 and nearerthe 514 301 tons carried in 1955 and

532 214 tons carried in 1956 7 FMB 563 572 Even these figures
represented declined from earlier years as shown by other docket

records involving respondent Docket No 828 5 FMB 486 490 In

1949 690 626 revenue tons were carried There was a peak yea r in

1951 715 049 revenue tons caused by the Korean war but gen

erally there has been a declin ng trend in Alaska Steam s traffic over

the years since then The declining trend seems to have leveled off

and northbound carryings have increased butcompetition northbound

has also increased We did not think a reversal of any magnitude
would occur and consequently the Examiner s assumption ofa drastic

reversal based on 1960 alone would not be a proper basis for fixing
rates over the next few years We thought facts showing a diversion

of traffic in recent years would if anything influence a continuing
downward trend The Examiner s projection was based solely on what

he foresaw as coming up for 1960 as a result of a the salmon pack
for that year and b trends in northbound traffic We conceded the

possibility his estimate might be good for 1960 We believed the

figures to be used in projecting future rates should be based on an

average year We thought no one had supplied any better figures than

Alaska Steam s The most that was done was to pick flaws in other

estimates without supplying any better ones nor were any facts show

ing a likelihood of increased traffic provided The State has only
insisted we use the Examiner s higher figures and denies our right to

adjust them downward on the ground that we used improper data

to prove 1960 was an above normal year Petitioners insist on the

use of their estimates of 1960 actualities as a basis of decision instead
of our average tonnage figure as a reasonable level for several years
in the future We don t think we should be bound to use what 1960

might show when estimated as accurately as possible Rates would

tend to fluctuate with changes in each year s net revenue results and

would have to be adjusted every year if the result of only 1 year s

operations as estimated by the Examiner is used in the test of the

reasonableness of rates This method would not be sensibleratemaking
Other factors are presented as showing the invalidity of our con

clusions about the long term trend ofAlaska Steam s business and the
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validity of 1960 alone as a test year for fixing future rate levels These

are the influence of increased northbound carryings the declining
trend of cargo handling costs and the effect of improved service

Undoubtedly such factors would be influential but in this area of con

jecture they did not seem conclusive or at least influential enough to

overcome Alaska Steam s proofs and estimates of increased costs and

the slower rate of tonnage increases caused by adverse influences on

traffic For example it was shown that the tonnage of traffic to from

and within Alaska carried by self propelled dry cargo ships which

Alaska Steam uses has declined from a 22 share in 1951 to 7 in

1958 Between 1951 and 1958 barge tonnage increased 125 com

pared with a dry cargo tonnage decline of 53 Exhibits 74 75 76

Chart II Tr pp 4546 2882

There were also serious infirmities in the Examiner s tonnage cal

culations whieh were not discussed in the first report but are now per
tinent First the 12 6 tonnage increase used for the last 5 months

of 1960 was incorrect because all of the projected tonnage increase

was not commercial cargo with which this rate proceeding yas con

cerned but was also military mail government and Garrison Lines

cargo Commercial cargo increased only about 91h and is 69 of

the total cargo l1ilitary Sea Transportation Service CMSTS cargo
went up 22 and is 161h of the total The Examiner s method of

taking an average of several unrelated percentages toget 12 6 did not

produce a correct result

The insistence that we use the Examiner s erroneously computed
figures is rejected Ve know of no law or precedent restricting our

authority in rate proceedings to the use of an examiner s findings nor

preventing us from adjusting his figures as a result of our judgment
of the record

The major thrust of the objections to our decision seems to be a de

termination that the results of 1960 are conclusive as to the reason

ableness of respondent s rates Both respondent Alaska Steam and the

obj ecting intervenors insisted on this premise As a consequence

Alaska Steam s efforts were devoted largely during the hearing at

least to diminishing the effect of increases to depressing the 1960

net income results and to twisting an estimated average figure into

an estimated actual ty whileintervenors sought to inflate the1960 ton

nages and net income results We took a third course and made an

honest effortto base the rateson what could bediscerned oflonger term

trends We took Alaska Steam s forecast of 1960 actualities and used

it as an estimate for an average year because it was in line with past
experIence

The State argues further that we are bound to use the Examiner s

1960 projections because some factors used to show its nonaverage
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characteristics were based on facts outside the record The argument
does not prove enough however since even without these facts we did

not consider ourselves bound solely by the 1960 estimates of actual

results but bound only to consider such estimates with other record
data as a guide to what might reasonably be estimated as tonnages
to be carried over a future period based on an adjustment of 1960

figures Our report expressly referred to the reasonably expectable
level of future carryings It is also considered that without

the extra record facts the eight proven factors in our report sub

stantiate conclusions as to a slower increase in the trends in respond
ent s carryings

3 Extra record nfo1Jnation On reexamining the record some in

formation not produced in hearing and subjected to cross examination

was presented The information was written in as a part of respond
ent s brief on exceptions to the Examiner s decision It could only be

excluded by requiring a rewrite ofAlaska Steam s brief on exceptions
The information vnlS disregarded instead Alaska Steam also put in

a lot of extra record data containing untested tonnage and financial

figures and self serving statements of fact by means of an alternative

petition to reopen the proceedings and of two supplemental affidavits

Counsel for the State objected strenuously to the tactics of Alaska

Steam The State rightly cautioned that Alaska Steam s action could

only poison the Commission s thinking Disregard of this material

prevented any influence on us to the point where it changed our

thinking or the result The facts claimed to be prejudicial as not

having any record basis are

First the exceptionally large salmon pack carryings from the Bristol Bay
area in the late summer of 1960 disclosed after the record was closed

Respondent s exceptions refer to the unprecedented run of
salmon in the Bristol Bay area and to the large southbound

movement of canned salmon due to the exceptional catch in the Bristol

Bay area as having been anticipated Rnd provided for We

thought these statements were substantiated by testimony that Both

state and industry representatives predict for the year 1960 a runwell

above the year 1959 Tr p 2063 Further the transcript reads

Q Tbis was as of June

A Interrupting I am speaking of June 20 the day I prepared this fore

cast about which you asked me

Q June 20 1960 that was your prediction
A Yes June 20 The estimates on the pack as of that time varied widely

We believe as of June 20 we could look for a southeastern Alaska pack some

where around 25 or 30 percent above that of 1959 or roughly an increase of
180 000 cases which would convert to some 6 000 additional revenue tons there

being 30 cases to a revenue ton of salmon Of which based on our recent ex

perience Alaska Steamship Co could hope to carry some 77 percent of the pack
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which would increase our tonnage in salmon by some 4600 revenue tons 1960
o er 1959 which was our expectation as of June 20

Q Of this year

A Of this year yes sir

Other testimony substantiating a high forecast of Alaska Steam is
as follows

A The run at Bristol Bay is finished The pack as reported here and I can

give you the pack which I just got this morning for July 24 1960 Western
Alaska in which they show the complete pack this includes the Yukon River

North Peninsula and Bristol Bay and they have done it they cracked a million

cases 1 011 677 That s rather nice news I hadn t read that figure Ibefore I

had said in the forecast that I prepared that reforecast just under 1 million

cases of salmon which would give an increase this year over last year of

539 012 cases which converts to 17 967 revenue tons which figure I have shown

on Exhibit 40 Now I forecast just under a million they say just over a mil

lion by 11 677 cases I will stand by my forecast inview of the 12 000 cases that

are on the government owned steamer North Star which leaves the potential
a vailable to us disregarding any fish that may move on cannery tenders just
under a million cases I think I did pretty well

That summarizes

Q Thanks to the North Star Very well Now does that figure Mr Rose of

17 967 revenue tons also appear on Exhibit 40 under Bristol Bay salmon

industry
A Yes sir it does

Q Then summarizing very briefly your July 27 forecast under the recap of

all routes and all cargo the first general column as in Exhibit 39 you show

an increase in the first 5 months of 1 753 revenue tons

A Yes sir

Q Then the next column you have a forecast increase the last 7 months of

9 641 revenue tons

A Yes sir

Q Or a total increase of revenue tons 1960 over 1959 of how many tons

A Eleven thousand three hundred ninety four

Q Added to thetonnage for 1959 of 461 000 you then forecast a total revenue

tonnage for the year 1960 of 472 394 is that correct

A That would be correct yes sir Tr pp 2173 2175

This testimony is substantiated by statistics showing eekly Red

Salmon Packs on Bristol Bay going back to 1940 and covering up

through the fourth week which is about the end of July Total cases

exceeded 1 million in 1943 1 275 081 cases 1947 1 335 031 cases

and 1948 1 236 226 cases whereas most other years ran only a little
over 300 000 cases to ahout 550 000 cases figures compiled from U S
Fish and Vildlife Service preliminary statistics Pacific Fishe rrnan

January 1960 p 59 Exhibit 6
The parties at this stage were trying to prove Alaska Steam s esti

mates for 1960 were too low as indeed they were but the premise of

respondents and intervenors at that time was that 1960 estimated as

accurately as possible was to be the guiding year Ve refused to

8 F M C
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accept this premise believing that a hypothetical average year was

proper and could be estimated on the basis of past experience and

future trends as shown by 1960 experience as adjusted to reflect both

presently known and anticipated future influences We thought
Alaska Steam had developed adequate estimates of average conditions
Petitioners do not say these statements are not so but only that they
could not have been made using the record before us Petitioner

points out that Alaska Steam has placed before the Com
mission its unsubstantiated extra record claim that the 1960 pack at

Bristol Bay was good Petitioner seems to concede what actually

happened but is arguing that because it happened the Commission
must have relied on the later information showing the prediction to

be a fact Ve cannot acept this restriction to preclude saying what

we did Record support from exhibits supports a showing 1960 was

nontypical The Pacific Fi5herman for January 1960 stated After

lean and variable years Bristol Bay in 1960 faces the possibility of a

rich Red salmon run If it comes the salmon industry will be pressed
to cope with it and the Alaska State Department of Fisheries will

enter upon its first year of full authority face to face with a staggering
problem in administration conservation and wise use without waste

Exhibit 6 Pacific Fisher1nan p 53 Further The State ofAlaska

is in control of its fisheries for the first time in this year 1960 which

thus becomes the basic milestone in the future history of the resource

Moreover the possibility that Bristol Bay may have a rich Red salmon

run comparable with the greatest in the past ofAlaska s fisheries adds

further dash to an immediate future already fullof zest ld p 59

We think there is enough in the testimony to justify what wassaid

in item 1 on page 573 ofOur Report in 7 F M C 563 The quoted testi

mony wasa forecast for the ent re 12 month period for the purpose Of

showing that the total tonnages for Alaska Steam in 1960 would be less

than the State contended and would be in line with respondent s pro

jection Vhatever the purpose of the forecast the evidence of the

nice news that western Alaska has done it they have cracked a

million cases 1 011 677 plus the other testimony supports a conclusion

of an exceptionally large salmon pack in the Bristol Bay area al

though it was small in southeastern Alaska Tr p 2173

The Commission might have reopened the record to verify the in

formation but such a choice was made unwise by the fact that the

Examiner took 11 months to hear the case from January 7 1960 and

then refused to reopen the record at the time of the closing of the

hearing on December 6 1960 on the ground of a need for an expedi
tious decision He followed this action by a delay of 16 months in

8 F M C
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issuing his initial decision served on April 3 1962 Ve felt the need
for a prompt decision was even more necessary

Second the Navy withdrew three ships during the summer and fall of 1930
from service in the Alaskan trade

This statement is traced to a statement in the exceptions that the

Navy withdrew the D S N S larris COllnt y the D S N S Fltnston

and the D S N S 0 11ara from service in the Alaskan trade causing
an unusually large movement of lVISTS cargo which is not likely

to recur A review of the record fails to disclose the source of this

information which must be regarded as untested The hearing tran

script record showed that the D S N S llarris County waswithdrawn

as of August 2 1960 from the YVhittier Seatt Ie route and was on an

extended voyage inArctic waters As a result of the transfer Alaska

Steam was already carrying all of the private owned vehicles

ofmilitary personnel between Vhitticr and Seattle and

our MSTS tonnage for the first 5 months has increased rather than

decreased and it appears that increased tonnage is going to continue

At that time it wasexpected the 11aJ ri3 County would return but this

at least showed a temporary nonrecurring increase in respondent s

1960 tonnages Tr p 2164

Other extra record corroborating information that may be subject
to official notice is that the ISTS endeavor in the Seattle area was

reduced from a Sub Area Command to an MSTS Office as of 1 January
1960 and the Funston and the O llara were retired to the National

Defense Reserve Fleet and the lams Oounty wasdiverted to dump
ing ammunition Letter of Thiay 11 1962 from iilitary Sea Trans

portation Service Office Pier 91 at Seattle to Alaska Steam as con

tained in an extra record sworn affidavit

Even with a complete disregard of the information about the move
ments of three small naval vessels there is ample evidence in the record

to support the decision reached There has been no substantial prej
udice caused by the presence Of this evidence We do not condone
the practice of insinuating evidence in briefs on exceptions but since
it has been done we see no point in using such a minor unprejudicial
error as a basis of a reversal as requested

Third the surmise that if thesalmon pack was as large a s it might be the
added local income would create a demand for merchandise to be shipped north

bound which would also increase 1960 carryings

This statement was based on respondent s Brief on Exceptions in

the record which stated no one had anticipated the tremendous buy
ing splurge which was indulged in by the residents of the Bristol

Bay area at the end or the season p 64 The point is made that

it would be impossible to make this surmise on the available evidence

8 F M C
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and because it parallels too closely the allegedly poisonous infor

mation supplied by Alaska Steam a court would consider it an

improper conclusion In effect weare to he precluded from the con

jecture if it turns out to be substantiated later even though the prop

erly admitted testimony might still support the conjecture As proor
or the latter possibility we note fihat long berore the allegedly poison
ous information was in at the time or briefs to the examiner based on

the record closed in December 1960 hearing counsel was able to state

in his reply brief for example that 1960 had an abundant move

ment or salmon and this incremental traffic not only brings in

increased direct revenue but also contributes to the general prosperity
or Alaska and thereby indirectly generates other additional rreight
revenue Heply Brier p 7 The statement proves that at least

perception or a relationship between general prosperity including
the prosperity of a fishing community and its purchase or goods
carried northbound as a rorm of additionally generated rreight reve

nue is reasonably possible on the legitimate record A witness also

made a reverse conjecture involving this same relationship where

pmchasing power is depressed in the rollowing testimony which

came arter testimony as to a poor salmon season in the southwestern

part or the State Last year 1959 Bristol Bay was declared a

disaster area When those people don t have any money they don t

buy rerrigerators or automobi es which we hope we can carry Tr

p 2176 The converse thatwhen there is prosperity northbound that

goods are bought is equally plausible and may be made the subject or

a more specific surmise based on the 1960 Bristol Bay prosperity
generated increase in purchasing power then roreshadowed by testi

mony wherein a witness arter saying that fishing had practically
finished in Bristol Bay stated

However I learned from telephone conversation with our Bristol Bay repre

sentative yesterday conversation with our Mr Renbarger that although fish are

still showing in theBay by that I mean you can look outand see them jumping
they sic were only two fishing hoats out of the Nushagak side actually fishing
That would have been as of Saturday night The reason he gave us is that

these men have already made the high fishermen this year has reported to have

made 53 000 inabout 1 month s work

Q One fisherman

A Yes And the low isgoing to be somewhere around 20 000 except for those

individuals who only fish a day or two not regular The men arenot interested
infurther fishing effort this season Tr p 2173

This is part of what was described as rather nice news about the

high yield in Bristol Bay then roreshadowed ror the rest or 1960 On
the premise that 1960 might be used as the test year for tonnages the

Alaska Steam witness was trying to deprpss his figures but respond
ent s motives ror downgrading news of high tonnages aside the wit

S F M C
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ness testimony provided facts hich 1 showed that 1960 would not

be a normal year and 2 justified our action in adjusting or disre

garding 1960 actual results as seen by the Examiner to achieve what

we considered to be a result more in line with a longer term trend

At the time conclusions were reached the Commission vas dealing
with prophecy not experience with a forecast not a survey There

is no need now to reject experience particularly where it proves the

validity of the forecast as petitioners insist on in the name of a rule

confining a decision to the record

All things considered the accurately projected result for 1960 as

seen by the Examiner s better than average projection and de

manded by the State as not regarded as a serviceable guide to

future conditions ror ratemaking purposes but the tonnages in line

with past experience were regarded as more serviceable guides in the

light or the testimony
In conclusion we find with rererence to extra record claims

a that some extra record information was introduced by Alaska

Steam
b that our findings were supported without reference to such in

formation and

c with the exception or inrormation about the movements or three

small naval vessels that only findings supported by the record were

used in reaching our conclusions

4 Revenue estimates for 1960 Our revenue estimates were based

on the tonnage estimates No change was made in Alaska Steam s

revenue estimates which were also based on such tonnages and cer

tain additional revenues and expenses added or subtracted by the

Examiner were rejected to restore Alaska Steam s estimates The

respondent sustained its burden or proof in this part or the rate

proceeding
The Examiner s results were round to be distorted by some or his

computations The Examiner stated that at 1959 rates the additional

income accruing to Alaska Steam rrom his projected tonnage in

creases rrom additional traffic after allowance ror cargo handling
expense would be 691 712 According to the Ex miner average
income in 1959 on commercial and military cargo was 32 19 per ton

and cargo handling expenses in the first 5 months or 1960 averaged
14 27 per ton leaving a net revenue or 17 92 per ton as the basis

ror his calculation JD p 30 fn 12 He then added the 1960

income projected by Alaska Steam as attributable to the rate increase

on commercial traffic and round his projected net income berore and

after taxes ID p 31 The cargo handling expense however was

predominantly applicable the Examiner considered it impossible to

make an allocation or handling costs to commercial pargo on this
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record to commercial cargo because military cargo is handled on a

free in and out fio basis which means that the armed forces

instead of the carrier pay for all loading and unloading This pro

ceeding is concerned only with rates on commercial cargo The

Examiner in using average figures applicable to both commercial and

military traffic may have distorted the net revenue from cdmmercial

cargo by not dedl cting enough of the applicable cargo handling ex

penses Vhile theoretically such a method might have produced an

equitable result the uncertainties inherent in such a method led to the

rejection of his method in favor of our own estimates

Any excessive net revenue derived from his computations plus his

estimated increased tonnages for 1960 inflated the net revenue figures
used to show the Examiner s excessive rate ofreturn

These tonnage and revenue distortions are added reasons for not

relying on the Examiner s estimates and for our belief that Alaska

Steam had done a better job in sustaining its burden of proof
The claim of error in the petition for reOpening is that the 1960

revenue estimates did not proj ct the revenue increase of 12 over

1959 shown for the first 5 months of 1960 into the last 7 months but

only projected a 2 5 increase for the full year This is another

reflection of the basic difference of regarding 1960 figures determined

as accurately as possible which petitioners insist on instead of regard
ing a rough estimate of 1960 as only a hypothetical average year for

rate purposes with adjustments in visible actual results to reflect

known adverse and nonstatistical influences

5 Added voyage8 by Alaska Steam The weight given added

voyages by Alaska Steam was to consider that they increased expenses
without for the immediate future increasing revenues because cargo

tonnages showed no great increase Petitioner questions the increase

as a management decision without justifying evidence Ve know of

no authority for the proposition that all management decisions affect

ing future rates have to be justified by evidence Necessarily such

decisions are based on judgment a nd future hopes Perhaps history
will show that Alaska Steam was wrong and the petitioner right in

deciding that one of two sailings a week in van eontainer service com

petitive ith barge lines is an uneconomictl operation At this

stage it could not be proven wrong either and respondent was allowed

latitude for the exercise of its business judgment
6 Effect on rate8 of diver8ion of traffic to other carrier8 It is

claimed that evidence of diversion of traffic to other carriers should
have been used to show rates are too high The possibility that con

tinuing increases in the cost of transportation will cause a decline in

tonnages carried an increase in unit cost and a decline in net revenues

is a real one but we were not satisfied that it is a valid criteria for
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finding rates unreasonable where the Commission is not authorized to

compel service by the carrier These factors should certainly be of

serious conpern to owners and managers Reduced rates may well

help respondent s business but we know of no authority permitting
us to find rates unreasonable because a different ratemaking policy
would be better fronl someone else s point of view Alaska Steam is

entitled to a fair return on the facts as we estimate them Ifrespond
ent is determined not to lower its rates to where less than a fair return

is available in the hope of future gain we cannot change its policy by
saying lower rates and a lower return is required by law

7 Rate relationship issues The failure to make findings regard
ing evidence submitted by GSA demonstrating unreasonableness of

rates and rate relationships in the Alaskantrade is not error because of

the lack of relevance to a general rate increase proceeding
Facts were submitted showing Alaska Steam s commodity rates

were considerably higher than the corresponding class rates covering
the same commodities Under Alaska Steam s Tariff Rule No 80

commodity rates supersede the otherwise applicable class rates The

proposed increases made preexisting discrepancies between commodity
and class rates even more extreme For example the proportional
LCL less than carload lot commodity rate on filing cabinets was

inrreased from 6 56 to 7 22 per 100 lbs or 66 cents while the class

rate was 2 84 and after the increase 3 12 per 100 Ibs or 28 cents

The increase on the former was more than double the increase on the

latter The widened differences ranged from 2 cents to 85 cents per
100 lbs The class rate increases are and remain lower than the

commodity rate increases An uneven application of the rate in

crease vas shown For example a local commodity rate of 2 98 per
100 lbs to Seward was compared with a 3 00 per 100 Ibs to Juneau

before increase The two were almost the same although Juneau is

nearer Seattle than Seward hut the proportional rate to Seward is

even lower at 2 07 The proportional rate provides for a division

of through water and rail rates The local rates to Juneau and

Seward were increased 30 cents but the increase received by Alaska

Steam from the proportional to Seward was only 21 cents Exhibit

57 The local port traffic received the greater increase and the
traffic moving under the proportional rate to inland points was pre
ferred by a lower increase of 9 cents per 100 Ibs The local traffic to

Seward would be small in comparison with proportional traffic so

southeastern Alaska is getting a heavier share of the revenue burden

as a result of the increases The foregoing is a summary of the basic

facts GSA wanted us to consider in passjng on the lawfulness of the
increased rates The claim is made that such a system of rates does

not lend itself fairly to general increases in rates Other facts showed
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substantial rate distortions have unquestionably occurred but these
will be the subject of other proceedings General rate increases to

provide an overall fair return to a carrier are not invalidated by such

distortions which appear to have occurred over the years and are not

necessarily the result of a system The variations should hechallenged
on the basis of unreasonableness of individual rates

In our first report it was considered unnecessary to make findings
demonstrating the unreasonableness of individual rates and rate rela

tionships in the Alaskan trade because of lack of relevance of 8uch

findings in a general ratemaking proceeding This is a general rate

proceeding in which all rates are increased The burden of the in

crease is shifted to all users of transportation service rather than on

the shippers of the individual commodities whose rates might be ad

justed based on facts pertaining thereto No specific facts about rates

for specific comnlodities rere prodllced as a basis for conclusiollS as
B

to lawfulness of separate rates Absent snch facts it was sought to

show that commodity rates which were higher than class rates were
os

abnormalities requiring special justification Normally commodity
rrrates are considered as exceptions to class rates and for this reason

lower These rules however are more applicable to rail transporta
tion than to ocean transportation

There are no commodity classification systems designed for ocean

tranSl Ortation rates Vllell a carrier rallts to use a classificatioll sys
tern it adopts one designed for rail traffic and Alaska Steam adopted
the vVestern Freight Classification In rail traffic primary consiclera

tion is given to the weight and value of commodities and less con

sideration is given to the volume or measurement of the commodity
The economics of ocean transportation require that more emphasis be

givell to tIle rolUll1e a11d llleasllrell1ellt beCtl llse space ill Sllips llolds is

limited Until a realistic commodity rate is needed and established

class rates are used where there is historically little or no traffic

Vhen a commodity rate is needed a rate is negotiated and subse

quently put in the tariff as a commodity rate Accordingly there is

no essential relation that is reasonable or unreasonable between class

and commodity rates in this proceeding which might be used to test
the reasonableness or unreasonableness of a general increase

8 Rate of return The provision of a rate of return of 9 07 for

Alaska Steam was based on a comparison of the resulting rate of

return shown by this record with the rate of return for other ocean

carriers Our conclusion was based on the best available evidence

caused largely by the intervenors failure to introduce their own testi

mony and studies as to a proper rate of return for the respondent and

instead confining their attack to picking flaws in respondent s presen
tation Iore was required than this so the Commission of necessity
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relied on the available expert witness opinion and on the fact that

what was allowed was close to what wasallowed other carriers GSA

states that if the rate of return of 9 07 can be reduced based on the

higher revenue projection disallowance of certain expense items and

other accounting adjustments as urged herein the great importance
of such a reductIon to the State of Alaslm and its residents as well as

this protestant warrants the additional effort involved But this

effort has already been made and a nmeffort at this time would only
be a retrial of the case rather than passing on new issues and new

facts

9 Alaska s contentions wUh respect to ExandlJU3r s Decision Other

contentions were made by the State with respect to the Examiner s

decision and not expressly passed on by the Commission The State

says failure to consider or mention these contentions in its carefully
prepared Exceptions and Reply vas error No authority is cited

for this proposition To the extent the Commission failed to

mention a contention it vas believed to be unnecessary or unrelated

to the results

10 Remand of other carrier proceedings The remand of the pro

ceedings involving respondents Puget Sound Alaska Van Lines

PSAVL Garrison Fast Freight Division Garrison and Alaska

Freight Lines Inc Alaska Freight wasmade because these carriers

had supplied insufficient information to permit a decision The State

equates insufficiency with a failure to meet the statutory burden of

proof as though the carriers had presented all they could and still

failed to justIfy their rates This was not the case The record

showed that these respondents relied 011 Alaska Steam being found to

be the dominant carrier and being the carrier whose rates vould

govern all other forms of vater transportation Ve held Alaska

Steam wasnot dominant in the trade on the routes these carriers ser red

In fairness the other respondent carriers should be afforded an op

portunity to justify their rates on a more complete record relating to

their specialized services regave them the opportunity to make

such a record before passing on their rates

11 Agreement to refund unlawfui harrIes It is stated that error

vms made hen the Commission in response to letters by the respond
ents agreeing to refund charges above those determined to be just and

reasonable did not suspend the proposed increases The power to

suspend or not under Section 3 of the Intercoastal Shipping Act 1933

is entirely discretionary with the Commission and no consultation

with State is required in spite of its interest in any suspension action

There can be no error under such circumstances Thether or not any
collections are a trust as suggested or a debt to shippers or col

lectible only in a reparation proceeding if the rates are ordered reduced
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is now immaterial in view of our ultimate conclusions as to the justness
and reasonableness of the rates

E Oonclusion

Apart from the assignments of error no few facts whatever not

existing at the time the record herein was developed have been pre
sented as justification for a revised decision It is concluded for the

reasons given herein that the eleven assignments of error as sum

marized are without merit and that the record citation and excerpts
herein fully support the findings made without reference to any
extra record information improperly placed before us by respondent
Alaska Steam The report and order issued by the Commission on

April 30 1963 and served May 6 1963 is fully supported by evidence

findings1 and reasons

For the foregoing reasons the petitions for reopening of Docket

No 881 and reconsideration of the Commission s report and order

therein should be denied This report shall comprise a supplement
substantiating the conclusions reached by the above named Commis
sioners insofar as they voted for the Commission s report of April
30 1963

8 F M C
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JAPAN ATLANTIC AND GULF FREIGHT CONFERENCE

EXCLUSIVE PATRONAGE DUAL RATE CONTRACT
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No 1080

TR NS PACIFIC FREIGHT CONFERENCE OF JAPAN

EXCLUSIVE PATRONAGE DUAL RATE CONTRACT

Decided October 30 1964

Respondent conferences permitted to use exclusive patronage dual rate con

tract in the form appended to this Report

Elkan Turk Jr and Willia1n Logan Jr for respondents
George F Galland for respondent States Marine Lines Inc

Robert J Blackwell and Howard A Levy Hearing Counsel

O lV Robinson Hearing Examiner

REPORT

BY THE COl1l1ISSION John IIarlle Ohairmanj Jalnes V Day
Vice Ohairmanj Ashton C Barrett George H IleaTn
Commissioners

In these consolidated proceedings two inbound steamship confer

ences from Japan seek 1 permission to institute contract noncon

tract ex lusive patronage sY tl s dual rates in their respective
trades and 2 approval of heir proposed contracts under section

14h of the Shipping Act 75 Stat 762 46 U S C 813a

After the issuance of the order setting th e lnatters down for

investigation hearings were held briefs were filed with the presiding
examiner and an initial decision was issued on March 2 1964 Excep
tions and replies thereto followed the initial decision and oral argu
ment was held on August 10 1964

No shipper or other interested party intervened in these proceedings
Each of the respondent conferences is engaged in the inbound
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trades to the United States from the Far East principally Japan
In No 1078 respondent is the Japan Atlantic and GulfFreight Con

ference JAGFC and respondent in No 1080 is the Trans Pacific

Freight Conference of Japan TFCJ Each of these conferences

has long been established and each employed a dual fate system before

World War II

After the war when commerical trading between Japan and the
United States was resumed the conferences again became operative
They did not however effectuate dual rate systems Isbrandtsen
Co Inc Isbrandtsen an independent carrier not a member of
these conferences then entered the trade in competition with the
conferences Isbrandtsen maintained a rate level generally 10 percent
under the conferences rates and succeeded in capturing a substantial

portion of the market

To meet this competition JAGFC annolll1ced its intention to rein

state its dual rate system That announcement was withdrawn due
to legal ramifications present at the time llitimately the conference
filed a justification statement with the Federal Maritime Board pur
suant to General Order 76 whereby a proposed dual rate system
would become effective on January 23 1953

On January 22 1953 the effectuation of the system was temporarily
stayed and later the conference wasenjoined from operating with dual
rates until it had the prior approval of the Board after a hearing
sbrandtsen v United States 211 F 2d 51 1954 The Board sub

sequently approved the system by orders served December 21 1955
and January 1956 hut those orders were reversed sbrandtsen v

United States 239 F 2d 933 1956 and the reversal was affirmed in
Federal Maritime Board v sbrandtsen 356 U S 481 1958

Just prior to this protracted litigation the companion conference

TPWC issued its notice of intent to reinstate the system but withdrew
it when General Order 76 was promulgated In late 1953 it filed its
statement pursuant to that general order a hearing was ordered by
the Board and in view of the first sbrandtsen decision the effectuation
of the system was stayed pending the outcome of the hearing The

Board after hearing denied the use of the system in December 1955
oontraot Rate8 TranB Pacific Freight Oonf of Japan 4 FMB 744

1955

Apart from these frustrated attempts to meet Isbrandtsen scompeti
tion by a system of dual rates both conferences on March 12 1953
leclared their rates on several selected major commodities open
Rates in each trade dropped precipitously and were not closed until
the spring of 1958 In each trade conference carryings practically
dol bled between 1955 and 1957 and this fact prompted the closing of

8 F M C
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the rates For all practical purposes the rates have remained closed

since that time although they are not at as high a level as they were

when opened in 1953

Isbrandtsen remains in the trade as an independent but itmaintains

a rate level not significantly different from the conferences levels
Other nonconference carriers in the trades occasionally reach a level
30 percent lower than the conferences Even during the course of
these proceedings the conferences have adjusted some of their com

modity rates downward in an effort to meet outside competition
The record established that nonconference competition to the

Atlantic and gulf from Japan increased from 1 to 6 carriers and from

25 to 91 sailings from 1959 through November 1962 Similarly in
the companion trade to the Pacific Coast nonconference competition
increased from 1 carrier to 16 between 1959 and 1962 and nonconference

sailings increased from 25 to 54 from 1959 through 1961
In addition to the foregoing the record shows 1 shippers and

consignees favor the system 2 conference services are superior in

quality and frequency of service to nonconference services and 3
the failure of respondents to use the system could result in the open

ing of the rates and a rate war A rate war would be inimical to the

interests of shippers and consignees as well as to carriers

There is nothing in this record to show that the system or the

contracts as modified herein would be 1 detrimental to our com

merce 2 contrary to the public interest or 3 unjustly discrimin

atory and unfair as between shippers exporters importers or ports
or between exporters from the United States and their foreign
competitors

Under the act if the system is not objectionable the contracts 1

may
be employed if 1 they are available to all shippers and consignees
on equal terms and conditions 2 and 2 they provide lower rates to

a shipper or consignee who agrees to give all or a fixed portion of his

patronagem to the carriers and 3 expressly contain clauses covering
eight specific matters and contain such other provisions not incon
sistent herein as the Commission shall require or permit

The bulk of the evidentiary record and briefs were concerned with

the various contract provisions and the exceptions and replies were

devoted exclusively to contractual matters

d

l

3

n

t

1 The form of contract In each of these cases save for the Insignificant details Is
Identical

2 Clause 7 clearly satisfies this requirement
8 Clause 2 a meets this requirement While these contracts do not afford thl signa

tory shipper the optlon of being bound with respect to all or a fixed portion of his
shipments the contracts In this regard comport with our decision in The Dual Rate Ouses

served Mar 27 1964

8 F Nt C
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The Commission has recently issued its report in The Dual Rate

Oases March 27 1964 wherein the matters raised here werecarefully
considered Exceptions and replies here were filed after the issuance

of that decision
In sum the conferences contend that the record in these cases re

quires a result different in many respects from the result in the Dual

Rate Oases Hearing counsel contend that respondents exceptions
constitute a collateral attack on The Dual Rate Oases and urge the

reaffirmation of that decision here

Despite the respondents contentions we believe our decision in The

Dual Rate Oases is dispositive of the issues here We cannot find cir

umstances so different from those presented in the earlier case that our

onclusions and reasoning there would be inappropriate here Never

theless we want to address ourselves to the principal matters raised

by respondents
The first of these is the affiliates clause As is the bent of all con

ferences on the affiliates issue respondent s want all affiliates of the

signatory shipper to be bound by the contract not merely those over

whom the signatory merchant regularly exercises working control in

relation to shipping matters

Itwas abundantly clear at the oral argument that respondents de

sire the all inclusive affiliates clause as an aid to their policing of the

contract As we pointed out in the Dual Rate Oases no words in

any agreement can assure that the parties will not breach their con

tract and that the affiliates clause there and here approved in

cludes a specific provision regarding various subterfuges In short

the easing ofcarrier sales effort and the aiding in strict observance of

the contract offered by an all inclusive clause is far outweighed by the

legitimate business interests of autonomous subsidiaries or affiliates

With respect to the conclusive presumption vis a vis the prima facie

p esumption in the legal right clause we reiterate our statement in

Docket No 1079 The Persian Gulf Dual Rate case decided August
31 1964

Many of the prolJused contracts contain language which would raise a con

clusive presumption that the signatory merchant had the legal right to select

the carrier if his name appeared on certain shipping documents or if he other

wise partiCipated in the ocean routing or the selection of the ocean carrier

While we agree that these circumstances may suggest that the merchant has the

legal right to select the carrier the statute does not appear to permit such cir

cumstances and nothing more to prove conclusively legal right to select the

carrier In short the statute does not appear to permit a presumption here

which would preclude the proof of the true situation The D1tal Jlatc Cases

Respondents arguments regarding themerchant s option of furnish

ing pertinent data to the conference or permitting the conference to

inspect such data at the merchant s place of business in respect to
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routing of a particular shipment questioned by the conference are not

novel A flat requirement that the merchant supply documents at the

conference office could we perceive result in harassment of the mer

chant The option resting with the merchant of requiring on the

spot inspection will serve as a brake upon the possibility of groundless
fishing expeditions by the conferences

Apart from the foregoing there has been nothing presented here

which would dissuade us from the view that dual rate contracts so far

as possible should be uniform

Itis the expectation of the committee that a standard form of contract to be

utilized by all conferences will be approved II with such riders as may be

equired to suit the needs of a particular trade This will greatly simplify the

problem of shippers with respect to interpretation and application of

differing provisions H Rept No 498 87th Cong 1st sess p 9 1961

The full text of the contract form as modified and approved is at

tached hereto

Oommissioner Patterson concurring and dissenting
The application of theJapan Atlantic and Gulf Freight Conference

and the Trans Pacific Freight Conference of Japan herein called

applicants two conferences of common carriers in foreign com

merce for permission to use an exclusive patronage dual rate contract

titled a Merchant s Agreement has been adjudicated in accordance

with the requirements of section 14b of the Shipping Act 1916 as

amended

Based on an examination of the proposed standard form ofcontract

between the applicants and shippers for shipments on their members

vessels and of the facts pertaining to the particular trade described

in the record herein it is found

1 The Merchant s Agreement will be available to all shippers and

consigneesonequal terms and conditions

2 The Merchant s Agreement provides lower rates to a shipper or

consignee who agrees to give all or any fixed portion of his patronage
to the conferences

3 The contract rate system proposed by the applicants including
the form of contract will not be detrimental to the commerce of the

United States nor contrary to the public interest nor unjustly discrim

inatory or unfair as between shippers exporters importers or ports or

as hetween exporters from the United States and their foreign
competitors

It 18 noted that the above finding Is not responSive to the order of investigation which
states the Commission will pass on whether the applicants dual rate system will also be

unjustly discriminatory as between carriers Such an undertaking goes beyond what

sec 14b requires States Marine Lines Inc asked that we resolve this Issue as to It
but on May 22 1964 advised the Commission that the exceptions of States Marine to the
Initial decision which failed to pass on the issue were withdrawn It Is considered the
omission Is no longer of practical concern to any of the parties



342 FEDERAL MARITIME COMMISSION

4 The Merchant s Agreement contains the express provisions pre
scribed by items 1 through 8 af sectian 14b

5 The Merchant s Agreement contains other pravisians which are

not inconsistent with the aforesaid prescribed provisions and which

the Commission shauld require 01 permit
Accardingly Iconcur that we should permit the use of the Mer

chant s Agreement
For the reasons stated in my cancurring and dissenting opinion in

The Dual Rate Oases dated March 30 1964 Idissent from the major
ity s actian in prescribing madifications in the Merchant s Agreement
without the essential preliminary finding of deficiencies in the appli
cants contract The finding is not to he implied nor is it supplied hy a

disclasure of deficiencies in the record as expressed in such statements

as there is nathing in this recard to show the contracts would be

detrimental etc 01 we cannat find the circumstances different than

thase shawn in the record in Docket No 1111 01 there has heen

nothing presented which would dissuade us fram the view that dual

rate contracts sa far as possible should be unifOrm

IWOuld permit the use Ofthe cO ntracts On the basis Ofthe sUPPOrting
record herein pertaining to twO inbOund trade rautes

Eigl1t madificatians by the Examiner were adopted and three addi

tional madificatians were made by the majority far the purpase af

conforming the applicants cantract with thedecision in The Dual Rate

Oases in Dacket NO 1111 March 27 1964

The majority refers to its repart in The Dual Rate Oases as dispasi
tive af the issues in regard to the madified pravisions Such a refer

ence however ignares a recard here in containing evidence af candi

tions in trades fram Japan to the United States of the testimany af

Japanese merchants and ofthe testimany ofAmerican imparters from

Japan and adjudicates on the record made in the earlier proceeding
rather than on the basis af the recOrd in Dackets NOs 1078 and 1080

The latter dockets cO ntain the recOrd cOncerning trade between Japan
and theU S A and evidence theonly proceedings in which respondents
participated Respandents did not participate in developing the

record in The DualRate Oases and the record therein is nOtcanclusive

as to these respandents Respondents rights are being violated by a

decision nat based an the present recard but On anather recard being
used to determine their privileges
Ifurther disassaciate myself from the statements regarding the ef

forts of the conference to meet Outside campetitian and the recard af

increases in nonconference competition insofar as they imply that

the contract is a necessary competitive measure justifying approval of

a dual rate cantract system in these trades The ather three factars

8 F M C
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referred to by the majority on page 3 4th paragraph have my con

currence Competition is a factor on almost any ocean trade route

but it was not shown to be the dominating or controlling factor for

initiating the exclusive patronage contract in these trades at this time

Applicants contract and dual rate system are not being introduced as

a necessary competitive measure

S F M C
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lAPPENDIX

APPROVED AGREEMENT FORM DOCKETS NOS 1078 AND 1080

AGREEMENT No

NAME OF CONFERENCE

MERCHANT S AGREEMENT

Memorandum of Agreement entered into at tbis
day of 19 by and between

having its his principal place of business at here

inafter called the Merchant and the carriers who are parties to the U S

Federal Maritime Commission Agreement No as amended providing
for the name Of conference hereinafter called the Conference or tbe
Oarriers and which Agreement bas been duly filed with the Ministry of

Transporta tion of the Japanese Government

For their mutual benefit in the stabilization of rates services and practices
and for the development of international maritime commerce in the trade de

fined inArticle 1 of this Agreement theparties hereby agree as follows

1 The Conference undertakes throughout the period of this Agreement to

maintain common carrier service which shall so far as concerns thefrequency
of sailings and thecarrying capacity of the vessels of the Carriers be adequate
to meet all the reasonable requirements of the Merchant for the movement of

goods in the trade from Japan Korea and Okinawa to Pacific Coast ports of
California Oregon Washington Canada and the ports of Hawaii and Alaska

or U S Gulf ports and Atlantic Coast ports of North America hereinafter
called the Trade and the Conference further agrees that subject to the
av ailabHityof suitable space in the vessels of the Carriers at the time when the

Merchant applies therefor said vessels shall transport the goods of the Mer

chant in the Trade upon the terms and conditions herein set forth Ports from

a nd to whichservice is offered by the Carriers shall be set forth in the

Conference tariff
2 a The Merchant shallship or cause to be shipped all of its ocean ship

ments moving in the Trade on vessels of the Oarriers unless otherwise provided
in this Agreement

b iThe term Merchant shall include the party signing this Agreement
as shipper and any Of his parent subsidiary or other related companies or

entitie who may engage in the shipment of commodities in tbe trade covered

by this Agreement and over whom he regularly exercises direction and working
control as distinguished from the possession of the power to exercise such

direction and control in relation to shipping mauters whether the shipments
are made by or in the name of the Merchant any such related company or

entity or an agent or shipping representative acting on their behalf The

names of such related companies and entities all of whom shall have the un

restricted benefits of this Agreement and be fully bound thereby are listed at

the end of this Agreement The party signing this Agreement as Merchant

warrants and represents that the list is true and complete that he will promptly
notify the Carrier s inwriting of any future changes in the list and that he has

authority to enter into this Agreement on ibehalf of the sa id related companies
and entities so listed Art 2 b optional

c In agreeing to confine the carriage of its shipments to the vessels of the

Carriers the Merchant promises and declares that it is bis intent to do so with

out evasion or subterfuge either directly or indirectly by any means including



EXCLUSIVE PATRONAGE CONTRACTS 345 I
the use of intermediaries or persons firms or entities affiliated with or related

to the Merchant

d The Carriers agree that they will not provide contract rates to anyone

not bound by a Merchant s Rate Agreement with th Carriers The Merchant

agrees tJbat he will notobtain contract rates for any person notentitled to them

including related companies not bound by this Agreement by making shipments
under this Agreement on b balf of any such person

3 a Ifthe Merchant has the legal right at the time of shi pment to select

8 carrier for the shipment of any goods subject to this Agreement whether

by the expressed or implied terms of an agreement for the purchase sale or

transfer of such goods shipment for his own account operaHon of law or other

wise the Merchant shall select one or more of theCarriers

b IfMerchant s vendor or vendee has the legal right to select the carrier

and fails to exercise that right or otherwise permits Merchant to select the
carrier Merchant shall be deemed to have the legal right to select the carrier

c It shall be deemed a breach of this Agreement if before the time of

shipment the Merchant with the intent of avoiding his obligation hereunder

divests himself or with the same intent permits himself to be divested of the

legal right to select the carrier and the shipment is carried by a carrier not a

party hereto

I d For the purposes of this Article the Merchant shall be deemed prima
facie to have the legal right at the time of shipment to select the carrier forany

shipment
1 with respect to which the Merchant arranged or participated in the

arrangements for ocean shipment or selected or participated in the

selection of the oceancarrier or

2 with respect to which the Merchant s name appears on the bill of

lading or export declara tion as shipperor consignee
e Nothing contained inthis Agreement shall require theMerchant to refuse

to purchase seB or transfer any goods on terms which vest the legal right to

select the carrier in any other person

f In order that the Conference may investigate the facts as itO any ship
ment of the Merchant that has moved or that the Merchant or the Conference

believes has moved via a nonconference carrier and upon written request
clearly so specifying the Merchant at his option 1 will furnish to the Con

ference chairman secretary or other duly authorized Conference representative

or attorney such information or copies of such documents which relate thereto

and are in his possession or reasonably available to him or 2 allow the fore

going persons to examine such documents on the premises of the Merchant

where they are regularly kept Pricing data and similar information may be

deleted from the documents at the option of the Merchant and there shall be

no disclosure 9f any information in violation of Sec 20 of the Spipping Act

1916
g Within ten 10 days after the event in any transaction in which the

Merchant is a party and the legal right to select the carrier is vested ina person

Optional but if not used the followIng language shall be inserted

and there shall be no dIsclosure of such information wIthout the consent of the 1Ier

chant except that nothing herein shall be construed to prevent the giving of such infor

mation 1 in response to any legal process issued under the authority of any court or

2 to any officer or agent of any government in the exercise of his powers or 3 to any

officer or other duly authorized person seeking such information for the prosecution of

persons charged with or suspected of crime or 4 to another carrier or its duly author

Ized agent for the purpose of adjusting mutual traffic accounts in the ordInary course of

business of such carriers or 5 to arbitrators appointed pursuant to this Agreement
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other than the Merchant and if he has knowledge that the shipment has been

made via R nonconference carrier the Merchant shall notify the Conference in

writing of this fact giving the names of the merchant and his customer the

commodity involved and thequantity thereof and the name of thenonconference

carrier Provided however Dhat where the activities of Merchants are so ex

tensive in area or the nature or volume of his sales makes it impracticable to

give notice within ten 10 days the Merchant shall give notice as prOmptly as

POssiible after the event

4 This Agreement excludes 1 cargo of the Merchant which is loaded and

carried in bulk withQut mark 0 1 CQunt except liquid ibulk cargoes Other than

chemicals and petrO leum prQducts in less than full shipload IOts 2 ship
ments on vessels O wned by the Merchant Dr chartered sO lely by the Merchant

where the term Of the charter is fOr 6 months or IQnger and the chartered
vessels are used exclusively for the carriage of fhe Merchant s cOmmodities

and 3 shipments of cargoes fQr which no contract rate is provided
5 The Merchant shaH have the O ptiQn of selecting any of the vessels operated

by any Of the Carliers The Merchant agrees to request space with the carrier

he desires as early as practicable and not less than five 5 days before the

earliest date he wishes to have the cargo loaded aboard the vessel The Mer

chant shall not be obligated to select a COnference carrier 0 1 carriers fOr any

shipment which the Carriers cannot suita1bly accommQdate within a ten 10

calendar dilY period requested by the Merchant fQr loading Provided however

That the Merchant shall first prOmptly notify the COnferenceof such unavail

a bility Of space and if within twO 2 business days after receipt Df such nQtice

theCQnference shall nO t have advised the Merchant that his entire shipment can

be suitably accommodated by a vessel or vessels if the merchant by cOntract

is O bligated to make the shipment Qna single vessel suitable space shall be

provided O n a single vessel of the Carriers within said ten 10 calendar day

periOd the Merchantshall be free with respect to such shipment to secure space

lsewhere within a reasQnable time

6 This Agreement does not require the Merchant to divert shipments of goodS
from natural transPQrtatiOn routes not served by CQnference vessels where

direct carrlag is av ailable PrOvided however that where the Carriers prQ

vide service between any twO ports within the scOpe of this cQntract which

constitute a natural transPQrtation rO ute between the Originand destination

of such shipment the Merchant shall be obligated to select the Carrier s service

A natural transportatiQn route is a traffic path reasOnably warranted by economic

criteria such as CQsts time availruble facilities the natureOf the shipment and

any other ecO nOmic criteria apprOpriate in the circumstances Whenever Mer

chant intends to assert his rights under this article to use a carrier who is

not a party heretO and the PQrt through which Merchant intends to ship or

receive his gOQds is within the scope of this Agreement Merchant shall first so

notify the OOnference in accOrdance with the prQvisions of Article 5hereOf

7 The rates applicable to shipments made under this Agreement shall be the

cO ntract rates lawfully in effect at the time of shipment as set forth in the tariff

0 1 tariffs O f the COnference and on file with the Federal Maritime CQmmission

Contract rates Qn every commQdity 01 class Qf cOmmQdities shall be lower than

the ordinary rates set fQrth in the Carriers tariff by a fixed percentage of fifteen

15 per centum Qf thenoncontract or ordinary rates The rates may be rounded

out to the nearest multiple of five 5 cents nQt including additiQnal handling

01 accessQrial charges which willnot result in the difference between the rates

exceeding fifteen 15 per centum of theordinary rates

8 F M C
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8 a The Carriers shall make no change in rates charges classifications

rules or regulations which results in au increase or decrease in cost to the Mer

chant except as provided by Section 18 b 2 of the Shipping Act 1916 and

the Rules of the FederaL Maritime Commission Provided however The rates

of the freight under this Agreement are subject to increase from time to time

and the Carriers insofar as such increases areunder the control of the Carriers

willgive notice thereof not less than ninety 90 calendar days inadvance of the

increases by publishing them ninety 90 calendar days in advance in the

Conference tariff Should circumstances necessitate

increasing the rates by notice as aforesaid aud should such increased rates be

not acceptable to the Merchant the Merchant may tender notice of termination

of this Agreement to become effective as of the effective date of the proposed
increase by giving written notice of such intention to theConference within thirty

30 caLendar days after the date of notice as aforesaid of the proposed increase

Further provided however That the Carriers may within thirty 30 calendar

days subsequent to the expiration of the aforesaid thirty 30 calendar day

period notify the Merchant inwriting that they elect to continue this Agreement

under the existing effective rates and inthe event the Carriers give such notice

this Agreement shall remain in full force and effect as if the proposed increase

had never been made and the Merchant s notice of terminartion had never been

given
b The Conference shall offer to the Merchant a subscription to its tariffs

at a reasonably cOmPensatory price however the Merchant shall be bound by

all notices accomplished as aforesaid without regard to whether it subscribes

to the Conference tariff Tariffs shall be open to the Merchant s inspection

at the Conference offices and at each of the offices of theCarriers during regular

business hours

c The rates initially applicable under this Agreement shall be deemed to

have become effective with their original effective date through filing with

the Federal Maritime Commission rather than to have become effective with

the signing of this Agreement aod notices of proposed rate increases which

are outstanding at the time this contract becomes effective shall run from the

date of publication in the tariff rather than from the date of this Agreement
d The Merchant and the Carriers recognize that mutual benefits arederived

from freedom on the part of the Carriers to open rates where conditions in the

Trade require such action without thereby terminating the dual rate system as

applicable to the commodity involved therefore it is agreed that the Confer

ence to meet the demands of the Merchants aod of the Trade may suspend the

application of the contract as to any commodity through the opening of the

rate on such commodity including opening subject to maximum or minimum

rates provided that none of the Carriers during a period of ninety 90 days

after the date when the opening of such rate becomes effective shall quote a rate

in excess of the Conference contract rate applicable to such commodity on the

effective date of the opening of the rate and provided further that the ralte shall

not thereafter be closed and the commodity returned to the application of the

contract system on less than ninety 90 days notice by the Carriers through

theflling of contract noncontract rates intheir tariff

9 a The Merchant may terminate this Agreement at any time without

penalty upon the expiration of ninety 90 calendar days following written

notice to the Conference of intent to so terminate P1 ovicZed however That the
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Merchant may terminate this agreement upon less than said ninety 90 days
notice pursuant to Article 8 a hereof

b The Conference may terminate this Agreement at any time without penalty
upon the expiration of ninety 90 calendar days following written notice to

the Merchant Termination by the Conference may be in whole or with re pect
to any commodity Provided however That Agreements with similarly situated

Merchants are also so terminated

c Termination as provided in this Article sball not abrogate any obligation
of any party or parties to any other party or parties hereto which shall have

accrued prior to termination

10 a In the event of breach of this Agreement by either party the damages
recoverable shall be the actual damages determined after breach in accordance

with the principles of contract lawProvided however That where the Mer

chant has made or has permitted a shipment on a vessel of a carrier not a party
hereto in violation of this Agreement and whereas actual damages resulting
from such a vIolation would be uncertain in amount and not readily calculable

the parties hereby agree that a fair measure of damages in such circumstances

shall be an amount equal to the freight charges of such shipment computed at

carriers contract rates in effect at the time of shipment less the estimated COlr

of loading aud unloadiug which would have been incurred had the shipment
been made on a vessel of a Garrier party hereto Such amount and no more

shall be recoverable as liquidated damages
b Upon tbe failure of the Merchant to payor dispute bis liability to pay

liquidated damages as berein specified for breach of the contract within thirty
30 days after receipt of notice by registered mail from the Conference that

they are due and payable the Carriers shall suspend the Merchant s rights and

obligations under the contract until he pays such damages If within thirty
30 days after receipt of such notice the Merchant notifies the Conference by

registered mail that he disputes the claim the Conference shall within thirty
30 days hereafter proceed in accordance with Article 14 to adjudIcate its

claim for damages and if it does not do so said claim shall be foreyer barred

If theadjudication is in the Conference s fayor and the damages are not paid
within thirty 30 days after the adjudication becomes final the Conference
shall suspend the Merchant s rights and obligations under the contract untU

be pays the damages No suspeusion shall abrogate any cause of action which

shall have arisen prior to the suspension Payment of damages shall auto

matically terminate suspension The Conference shall notify the Federal Mari

time Commission of each suspension and of each termination of suspension
within ten 0 days after the event

11 a l his Agreement is not and shall not he construed to be a contract

of carriage vith the Carriers or anyone of them Shipments under this Agre
ment are subject to aU the terms find conditions and exceptions of the then cur

rent Conference tariff on file vith the Federal Maritime Commission and of the

vermits dock receipts hills of lading aud otbershipping documents regularly
iI use by the individual Carriers aud to all laws and regulations of the appro

prIate authorities

b This Agreement shall be carried out in accordance with the provisions
of the Shipping Act 1916 ann the rules of thE Federal Maritime Commi l3ion

promulgated pursuant to said Act Article optional
12 Receipt and carriage of dangerons hazardous or obnoxious commodities

511a11 be subject to the special facilities aud requirements of the individual
Carrier
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13 The Conference shall promptly notify Merchant of changes in the Con

ference membership and any additional carriers which become members of
said Conference shall thereupon become parties to this Agreement and the
Merchant shall thereupon have the right to avail himself of their servics under

the terms of this Agreement Any Carrier party to this Agreement which for

any reasvn ceases to be a member of the Conference shall thereupon cease to be

a party to or participate in this Agreement and the Merchant shall not be en

titled to ship over said Carrier under this Agreement after such Carrier ceases

to be a member of the Conference or after having fifteen 15 calendar days
written notice of the termination of such Carrier s membership whichever is

luter l he Merchant may at allY time after notice that a Carrier has ceased

to be a member of the Conference cancel without penalty or liability for

damages any outstanding forward hooking with such withdrawing Carrier

14 All disputes arising in connection with this Agreement shall be snbmitted

to avbitration by any party and any dispute so submitted to arbitration shall

be finally settled under the Commercial Arbitration Rules of the Japan Com
mercial Arbitration Association At the time a party makes a demand for

arbitration to the Japan Commercial Arbitration Association it shall also submit

the name of its arbitrator and the other party shall have fourteen 14 calendar

days thereafter to name its arbitrator and file same with the Japan Commercial

Arbitration Association The Japan Commercial Arbitration Association shall
within fourteen 14 calendar days thereafter or within ISuh other period as

the parties may agree name the third arbitrator who sl1a l1act as chairman

A ny su mrequired to be paid by an award of the arbitrators shan be paiJd within

thirty 30 calendar days after a copy of the award has been mailed by the

arbitrators to the parties Judgment upon the arbitration award may be rend

ered in any court having juri diction thereof or application may be made to

such court for a judicial acceptance of the award and an order of enforcement
ae the case may be In the event an action for judgment of ececut ion isbrought
in a court of competent jurisdiction on thearbitration award or on the judgment
rendered thereon the parties waive all rights to object th reto insofar as per
missible under the laws of the place wherethe enforcement action is instituted

Prcwided however Nothing herein shall deprive the Federal Maritime Com
mission of its jurisdiction The place of arbitration referred to in this para

graph shall be Tokyo Japan unless otherwise mutually agreed upon by parties
concerned The foregoing provisions regarding arbitrations shall apply unless

the parties mutually agree to have any dispute settled pursuant to the rules of

any other arbitration society and at any other place or in any other manner

If the intention with which any party hereto did or omitted or caused or

permitted to be done or omi t any act or thing shall be an issue in any arbi

tration proceedings hereunder s lch party shall have failed refused or omitted

to furnish to any other party or to the arbitrators any information document
or data required to be furni hed by it in accordance with this agreement the

arbitrators may draw froUl such failure refusal or omission the inference that

the information documents or data contain facts adverse to the position of the
party who so failed refused or omitted

15 a In the event of war hostilities warlike operations embargoes block

ades regulations of any governmental authority pertaining thereto or any
other official interferences with commercial intercourse arising from the above

conditions which affect the operations of any of the Carriers in the trade
covered by this Agreemnt the Carriel s may suspend the effectiveness of this

Optlonal
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Agreement with respect to the operations affected and shall notify the Merchant
of such suspension Upon cessation of any cause or causes of suspension set

forth in this article and invoked by the Carriers said Oarriers shall forthwith

reassume their rights and Obligations hereunder and notify the Merchant on

fifteen 15 days written notice that the suspension is terminated
b In the event of any of the conditions enumerated in Article 15 a the

Carriers may increase any rate or rates affected thereby in order to meet such

conditions inlieu of suspension Such increase or increases shall be on not less

than fifteen 15 days written notice to the Merchant who may notify the

Carriers in writing not less than ten 10 days before increases are to become

effective of its intention to suspend this Agreement insofar as such increase

or increases is or are concerned and in such event the Agreement shall be sus

pended as of the effective date of such increase or increases unless the Carriers
shall give written notice that such increase or increases have been rescinded

and cancelled

c In the event of any extraordinary conditions not enumerated in Article

15 a which conditions may unduly impede obstruct or delay the obligations

of the Carriers the Carriers may increase any rate or rates affected
therebyin order to meet such conditions P1 ovided however That nothing in this

article shall be construed to limit the provisions of Section 18 b of the Ship
ping Act 1916 in regard to the notice provisions of rate changes The Merchant

may not less than 10 days before increases are to become effective notify the

Carriers that this agreement shall be suspended insofar as the increases are

concerned as of the effective date of the increases unless the Caniers shall

give notice that such increase or increases have been rescinded and cancelled

16 This Agreement may be amended from time to time subject always to

the permission of the United States Federal Maritime Commission and filing
with the Ministry of Transportation of the Japanese Government Article

optional
For and on behalf of the members of the Conference

Merchant Full corporate company or

Individual name

By
Title

Address of merchant

By
Ohairman or secretary pro tem

List of Carriers
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FEDERAL MARITIME COl1MISSION

No 1078

JAPAN ATLANTIC AND GULF FREIGHT CONFERENCE EXCLUSIVE

PATRONAGE DUAL RATE CONTRACT

No 1080

TRANS PACIFIC FREIGHT CONFERENCE OF JAPAN EXCLUSIVE PATRONAGE

DUAL RATE CONTRACT

ORDER

Full investigwtion in these proceedings having been had and the

Commission on this day having made and entered of record a report
stating its findings and conclusions thereon which report is hereby
referred to and made a part hereof and having found that the Exclu

sive Patronage Dual Rate contracts of the Japan Atlanticand Gulf

Freight Conference and Trans Pacific Freight Conference of Japan
submitted to the Commission should be approved with modifications
m ade by the Commission

Now therefore it is ordered That the aforesaid contracts of the

Japan Atlantic and Gulf Freight Conference and the Trans Pacific

Freight Conference of Japan as modified and set out in Appendix A

to the aforesaid report are permitted for use by the said Conferences
It is further ordered That the Japan Atlantic and Gulf Freight

Conference and the Trans Pacific Freight Conference of Japan shall

file with the Commission a copy of the full terms of the contract they
offer to shippers and or consignees within 30 days from the day that

the contractis first offered

By the Commission

SEAL Signed THOMAS LISI

Secretary
3518 F lIC
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FEDERAL MARITIME COMMISSION

No 1192

ApPLIOATION FOR FREIGHT FORWARDING LICENSEWM V CADY 17

BAITERY PLACE NEW YORK 4 NEW YORK

Application for freight forwarding license denied

Employee of a firm primarily engaged in the business of selling and shipping
goods to foreign countries does ot qua Hy as an independent ocean freight
forwarder as defined in Public Law 87 254 and cannot be licensed notwith

standing prese t intention to restrict his c perations as forwarder to trans

actilDs in which his employer is neIther seHer nor shipper

Ralph H Ohew for applicant and for Intervener A E Chew Co
Inc

Gerald H Ul7Jrnan for intervener New York Foreign Freight For

warders and Brokers Association Inc

Robert J Blackwell and Thomas Ohristensen Hearing Counsel

INITIAL DECISION OF WALTER T SOUTHWORTH
EXAMINER 1

On January 12 1962 respondent Wm V Cady filed with the Fed

eral Maritime Commission his application for a license to engage in

the business of forwarding pursuant to section 44 of the Shipping
Act 1916 as amended By letter of its managing director dated June

18 1964 the Commission notified Cady thatsince he appeared to be a

full time employee of A E Chew Co Inc a shipPer to foreign
countries he was not within the statutory definition of an indePend
ent ocean freight forwarder and that the application would there
fore be denied unless he requested an opportunity to show at a hearing
that denial was unwarranted or submitted for Commission approval
a plan to terminate his affiliaJtion with A E Chew Co Inc Cady
requested a hearing and this proceeding was thereupon instituted by
order of the Commission served July 24 1964 naming the applicant
as respondent

1This decision became the decision of the Commission on Dec 23 1964 and an order
was issued denying the application Rules 13 d and 13 h Rules of Practice and Pro
cedure 46 CFR 502 224 502 228

Sl Ii M 0
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The Shipping Act 1916 was amended by Public Law 87 254 effec

tive September 19 1961 to provide for licensing independent ocean

freight forwarders Section 44 b of said Act as so amended herein

after the Act directs the Commission to issue a forwarder s license to

any qualified applicant found to meet certain conditions among them

that he be an independent ocean freight forwarder as defined The

Commission does not question Cady s ability and fitness to carry on the

business of forwarding thesole question is whether he is or will be an

independent ocean freight forwarder as defined in section 1 of the

Act
An independent ocean freight forwarder is a person carrying on the busi

ness of forwarding for a consideration who is nota shipper or consignee or a

seller or purchaser of shipments to foreign countries nor bas any bEmeficial
interest therein nor directly or indirectly controls or is controlled by such

shipper or consignee or by any person having such a beneficial interest

The New York Foreign Freight Forwarders and Brokers Associa

tion Inc hereinafter the FoIyarders Association was permitted
to intervene and submitted a brief following its appearance by counsel

at the hearing A E Chew Co Inc also appeared at the hearing
by Ralph Chew who described himself as 111 Cady s eInployer
and was permitted to intervene 111 Chew who has been admitted to

practice as an attorney in the State ofNew York but works in a sales

capacity for A E Chew Co Inc submitted abrief as employer and

friend of William V Cady which is in effect respondent s brief

As indicated above the applicant is and proposes to remain in the

employ of A E Chew Co Inc Chew Co in ilts business as

export representative or foreign sales manager for a number of

firms is a shipper or seller to foreign countries as agent for such firms

or as principal however applicant s activity as a freight forwarder is

and allegedly will be confined to shipments with which his employer is

not concerned as seller or shipper consignee or purchaser or as agent
of any such person and in which it has no proprietary or other benefi

cial interest His employer permits him to carryon such personal
business from its office without deduction from his salary or charge for

any use of office space Or facilities principally the firm s telephone 2

Hearing Counsel and the Forwarders Association in their briefs

filed after hearing contend that applicant Cady is controlled by a

shipper and seller of export shipments and therefore does not qualify
as an independent ocean freight forwarder under thedefinition and
hence cannot be licensed R espondent s brief in effect contends that

Cady remains an independent forwarder under the statute as long as he

I In the reply brief filed on behalf of respondent it is asserted that since the hearing
Cady has been paying rent telephone and secretarial services A finding to that effect
Is not permissible on the record however as hereinafter set forth it is concluded that

the matter of reimbursement is not determinative of the application
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does not act as a forwarder with respect to any shipments in which
Chew Co tis employer is concenled or has any interest and con
tends that the statute was not intended to apply to persons in Cady s

position
FINDINGS OF FACT

The applicant Cady has been employed by A E Chew Co Inc
for about 45 years all or practically all his working life he wasborn

August 28 1903 Chew CO s business is essentially the solicitation
and administration ofexport sales of food products of American man

ufacturers or producers It operates through personnel located in this

country or abroad or traveling about 15 employees altogether It
works under various arrangements as to compensation In some cases

it receives a retainer but more often is paid a commission on sales In
some cases as with the State of 1aine it buys the goods and resells
them for its own account This latter arrangement was adopted be

cause the State ofl1aine cannot legally take credit risks and therefore
Chew Co buys for cash and resells for its own account There are

also other situations not described in the record in which Chew Co
for particular reasons that are rather complicated acts as exporter

buying the goods and reselling them abroad Chew Co has dual
rate contracts with various conferences contracts which entitle it

as a shipper to reduced rates in return for its exclusive patronage
Otherwise Chew Co does not take title to the goods it sells and its

principals name appears as shipper on the bill of lading with the

further exception of consolidated shipments for several principals
where Chew Co appears as shipper Chew Co is variously re

ferred to as an exclusive export representative foreign or export sales

manager manufacturer s representative export sales company ship
per and seller Under whatever name its prinlary business is the sale

of food products abroad for various producers thereof either as agent
or as a sort of franchised dealer trading for its own account It acts

for about 17 such concerns at the present time

Prior to 1962 Chew Co acted as freight forwarder with respoot to
all such merchandise Cady was in charge of this function with the
title of export traffic manager running his own department with sev

eral employees Chew Co billed its principals for freight forward

ing fees but Cady personally retained the so called brokerage which

was received from carriers in connection with such shipments Cady
waspaid a salary of around 7 000 or 8 000 per year the exact amount

of which he couldn t recall although he testified that it has been at a

standstill In addition he received an annual bonus of the order of

700 or 800 per year the amount of which wasroughly related to the

profit of his department but was entirely discretionary with Chew
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Co Chew Co knew how much brokerage he received from carriers

Cady s department handled 2 000 or more shipme lts per year In

1961 Cady received 10 500 apparently including salary and bonuses

from Chew Co and about 1 500 in brokerage from carriers 3 In

1962 he received close to 4 000 in brokerage from carriers

In 1950 Oady appJied in his o n name1 under General Order 72 or

the Federal Maritime Board for a certificate of registration as a

freight forwarder and vas assigned Freight Forwarder Registration
No 1102 His application did not reveal any connection with A E

Chew Co Inc The application form was perhaps not as explicit as

it might have been but complete candor would have suggested that his

employment be revealed in answer to question 6 Is registrant a sub

sidiary or affiliate of any other business
1

01 question 7 Does reg
istrant control or is he engaged directly or indirectly in any business

other than forwarding Both questions were answered No j how

ever in 1958 Oady stated that he received a salary frolll Chew Co

which he described as exclusive export representatives of the ship
pers heserved in a letter to the Commission s predecessor1 in response
to an order pursuant to section 21 of the Shipping Act 1916

After he received his certificate of registration and possibly before

that time although the record does not indicate Caely had his own

letterhead and an invoice forra which he used to bill carriers for

brokerage At tllat time as at all tin1es l1l utel ia1 to this proceeding he

had no office or telephone separate from those ofChew Co although
until about a year ago when the building vas remodeled his name

appeared in the building directory and upon a cloor to the quarters
occupied by Chew Co These listings diclnot describe hinl as a

freight forwarder nor was he so listed In the Manhattan telephone
directory The telephone number shown on his letterhead was paid
for by and listed in the name of Chew Co fIe is listed as a freight
forwarder in the 1964 New York metropolitan area issue of the Jour

nal of Commerce Transportation Telephone Tickler a free listing
In or about 1962 Chew Co began to use outside forwarders

registered forwarders other than Cady to handle fonvarding serv

ices in conneotion with its business Such forwarders vere referred

to as outside forwarders throughout the hearing in fact Cady in a

letter to the Commission dated December 11 1962 had said concerning
his arrangement with Chew Co VTe charge our overseas customers

the going rate for forwarding fees just as we would do if an outside
forwarder handled our shipments or I were an independent for

warder Itwas found necessary either to do that or reorganize its

3 Tbis would be less tban 1 00 per sbipment In 1957 according to Cady S reply to

a Federal Maritime Board questionnaire he receIved 1 291 on approxImately 2 000 ship
ments about 165 cents each and nothing on 300 additional sbipments exhs 10 11

8 F M o
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traffic department and Chew Co believed that the new law Pub
lic Law 87 254 the licensing amendment which had become effective

September 19 1961 required it to stop acting as a forwarder Even

tually the evidence is conflicting as to just when Chew Co turned

over to outside IOTvarders the freight forwarding function with

respect to all its trapsactions including those in hich it acted as

exporter for its own account as well as those on which it received
commissions or other compensation Cady remained as export traffic

manager but his duties werecorrespondingly reduced At present his
duties for Chew Co consist principally of checking shipping docu
ments in connection with Chew Co s accounts including papers

prepared by outside freight forwarders used by the firm His salary
has not been reduced but his bonus has or may be reduced or

eliminated

Cady has continued to handle as a freight forwarder certain ship
ments with which Chew Co has no concern either as exporter or

selling agent Ilis principal customer has been Underwood Co

Chew Co acts as exclusive export sales manager for Underwood
Co with respect to certain finished food products manufactured in the
United States and sold in foreign countries however shipments of

such goods are not handled by Cady but by outside freight forwarders

as described above Cady acts as freight forwarder for Underwood

Co only with respect to raw material containers and machinery
which its ships to Venezuela where Underwood Co or a subsidiary
thereof operates a factory Chew Co as such has nothing to do with

such shipmentsl and in fact has no arrangement withUnderwood Co

concerning Venezuela Originally Underwood Co used another

fr ight forwarder for the Venezuela shipments but after it had had
some trouble with the forwarder it turned the business over to Cady
The business was solicited for Cady by or at the suggestion of Ralph
Chew Cady has handled a few other shipments similarly disasso
ciated from the regular business of Chew Go including some ship
ments for an account which Chew Co had lost due to corporate
changes Cady has been able to get freight forwarding business from

that company but Chew Co has never got the export sales account

back

Until June 1964 Cady turned over to Chew Co or Chew Co
collected the mechanics are not clear the freight forwarding fees
received from this personal business although Cady continued to

retain any brokerage received from carriers Chew Co takes the

position that it has returned some part of the freight forwarding fees
to Cady in the form of an annual bonus while permitting Cady to use

its office facilities to carryon the business Since July 1964 the sepa
ration of this business from that of Chew Co has been carried

o n1 1
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rarther Cady has set up a separate bank account and his own books

apparently the transactions except ror brokerage paid by carriers

went through Chew Co s books prior to that time and now retains
all rorwarding rees as well as brokerage Chew Co considers Cady
apart time employee permitting him to carryon his freight forward

ing operations from his desk in the offices ofChew Co Apparently
he uses no other facilities ofhis employer except the telephone
It is this rather meager freight forwarding business considered

personal to Cady and now disassociated from the business of his em

ployer to the extent described above for which Cady desires a license

His employer is anxious to have him licensed so that he may continue

to carryon such business purportedly for no other reason than Cady s

own welfare Ralph Chew testified that since the changes in the com

pany s operations following the enactment ofPublic Law 87 254 elim

inated Cady s function to an extent he has tried to help Cady build up
his little independent freight forwarding business and that while this

effort has not been too successful the business is very important to

Cady Under Chew Co s presentmethod ofoperating Cady s value
to his employer has been reduced At his age the possibility of finding
more remunerative employment elsewhere is unlikely for a person of
his experience and background For similar reasons he is in no posi
tion to relinquish his salaried job to go into business entirely on his
own vVhether or not he might be able to operate profitably a one

man independent forwarding operation if he were assured some of

Chew Co s business was not discussed Neither was the possibility
of his attending as an employee or Chew Co to shipments of such
merchandise as Chew Co may legally dispatch without a license but
without the collection ofany compensation from carriers as a person
whose primary business is the sale of merchandise under section

44 a of the Act He is covered under his employer s retirement plan
although the nature of the plan including the extent of benefits and

any vesting provisions was not described

DISCUSSION AND CONCLUSIONS

This licensing statute like other licensing statutes should be ap
proached with a liberal attitude to the end that permitsmay be granted
to qualified applicants Application for Freight Forwarding Li

cense Dixie Forwarding 00 Inc 8 F 11 C 109 112 and report on

reconsideratjon 8 F M C 167 Nevertheless if the applicant is not

fairly within the definition of independent ocean freight forwarder

set forth in Section 1 of the Act there is no room for the exercise of

liberality

8 F M C
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Cady s status under the definition depends on whether or not within

the meaning and intent of the statute he is and will be controlled by a

seller of or person having a beneficial interest in shipments to foreign
countries by reason of his employment by A E Chew Co Inc

One ofthe principal purposes ofPublic Law 87 254 was to authorize

payment of so called brokerage by ocean carriers to freight forwarders

but only under such circumstances as npt to result in any benefit to a

shipper such as to constitute a rebate To prevent the possibility of

such indirect rebating the definition of an independent ocean freight
forwarder was established and conformity therewith made a condi

tion to the granting of a license and carriers were permitted to com

pensate only licensed forwarders The definition was intended to

exclude indirect as well as direct interests including so called dummy
forwarders concerns organized for the sole purpose of collecting
compensation from carriers which would find its way back in whole or

in part to the shipper The language concerning shipper control was

evidently taken from paragraph 24413 ofGeneral Order 72 covering
the registration of freight forwarders issued by the Commission s

predecessor in 1950 where the existence of such control was expressly
stated as one of the situations in which payment by a carrier to a

forwarder would constitute a rebate

Registration shall notentitle a forwarder to collect brokerage from

a common carrier by water incases where payment thereof would constitute

a rebateLe where the forwarder is a shipper or consignee or is the seller

or purchaser of the shipment or has any beneficial interest therein OJ where

theforwarder directly or indirectly controls or is controlled by the shipper
or consignee or by any person having a beneficial interest in the shipment
A forwarder shall not share any part of the brokerage received from a com

mon carrier by water with a shipper or consignee

As Hearing Counsel contend and neither Cady hor Chew Co
denies Chew Co is a seller and shipper of shipments to foreign
countries as those terms are used in the definition of an independent
ocean freight forwarder Its primary business is the sale of mer

chandise for its own account as well as for the account of others As

to those shipments which it dispatches as exporter with title to the

goods it is the seller in the most technical sense It is also a shipper
in the regular course ofits business to such an extent thatit has entered
into dual rate exclusive patronage contracts with numerous steam

ship conferences
The applicant Cady is an employee of Chew Co in the usual

master servant relation and not as an independent contractor con

trolled by his employer in the details and method as well as the result

of services rendered for his employer Chew Co has actually exer

cised control over Cady with respect to his carrying on the business of

8 F M O
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forwarding as a registral1t as recently as June 1964 Until that time

Chew Co received and retained the freight forwarder s fees earned

by Cady in his allegedly independent personal forwarding business

and he operated and continues to operate in the office ofhis employer
during his regular hours of work While he remains an employee of

Chew Co Cady as the agent and servant of his employer will re

main subject to his employer s will as it may change from time to time
Re8tatement Second Agency Sec 33

hile theoretically an agent and employee may properly refuse to

do a particular act because it is beyond what he has contracted to do
the fact of Cady s dependence on his job with Chew Co which is

emphasized in respondent s brief and is in common to a greater or less

degree with the position of every employee leaves no doubt as to the
affirmative as well as the negative control which Chew Co a seller
andshipper has and will have over Cady s activities regardless ofany
present agreement or understanding Cf American Steel Fowruirie8
00 v Tri Oity Oouncil 257 U S 184 209

Thus it is unimportant that his employer now permits Cady to retain

brokerage and forwarders fees Under the circumstances the relation
would not be changed substantially if Cady were in fact a part time

employee as his employer now claims to consider him Actually Cady
remains a full time employee notwithstanding that he is permitted
at present to carryon his personal business during his regular work

ing hours Likewise it is immaterial whether or not Cady reimburses
his employer for the use of its facilities in fact reimbursement might
well constitute a method of transmitting a rebate in violation of
the Act

On its face the master and servant 4 relation between a shipper and
licensed forwarder is inconsistent with the purpose of the Act that
forwarders eligible to receive compensation from carriers be neither

shippers nor sellers nor controlled by either The present situation is
no exception The complete history of applicant s operations indi
cates that it grew out of a dummy forwarder setup employed by Chew

Co and Cady since 1950 From that time until 1962 if not there
after Cady s forwarding activities were sepaTate from his employer s

affairs only in that Cady had a letterhead and an invoice form bearing
his name the latter used only to bill carriers for brokerage his em

ployer billed and retained all forwarding fees Cady s customers
were Chew Co s customers the transactions were recorded in Chew

Co s books Chew Co provided all physical facilities the tools
and instrumentalities and Cady was its export manager It is

unbelievable that Chew Co in fixing Cady s remuneration includ

U

C

C

p

4 Employee is the modern term for servant in general the words are synonymOU8
Restatement Second Agency Sec UOg

ggyr
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ing the discretionary bonus did not take into consideration the brok IIerage he received from carriers or that Cady did not recognize such IIbrokerage as flowing from his employment with Chew Co and to be

added to his salary and bonus The registration in Cady s name

presented just such a false facade as Public Law 87 254 was designed
to eliminate

To license Cady while he remains an employee of Chew Co would

continue the same structure susceptible at any time of use in flagrant
violation ofthepurpose of the statute The present intentions ofCady
and his employer are immaterial since the statute makes licensing de

pend upon the existence of control and not upon its exercise or non

exercise Public Law 87 254 does not allow licensing upon condition

that the forwarder refrain from collecting compensation from carriers

with respect to shipments made by theforwarder or someone controlled

by or controlling him That was roughly the plan of General Order
72 in connection with the registration of forwarders It is significant
that Congress did not follow such an arrangement in Public Law

87 254presumably because as the legislative history shows the pro
hibition in General Order 72 wasfrequently evaded through the use of

dummy forwarders and the like

Applicant Cady is and will be while his present employment con

tinues controlled by a shipper and seller of shipments to foreign coun

tries and therefore not an independent ocean freight forwarder

under the definition contained in section 1 of the Act

Findings and conclusions proposed by the parties have been incor

porated herein to the extent that they are found to be material and

supported by the record and are otherwise denied

Upon the record herein it is concluded that the Commission cannot

find that the respondent Wm V Cady is or will be an independent
freight forwarder as defined in section 1 of the Shipping Act 1916

as amended Accordingly an order will be entered denying respond
ent s application pursuant to section 44 b ofsaid Act

Signed WALTER T SOUTHWORTH
P1 esiding Examiner

DECEMBER 2 1964

8 F M O
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SPEOIAL DOCKET No 377

LUDWIG MUELLER CO INO

v

Ilil

C

PERALTA SHIPPING CORPORATION AGENTS OF TORM LINES e

d

SPECIAL DOCKET No 378 1

LYKES BROS SEAMSHIP CO INC APPLICATION TO REFUND PART
FREIGHT CHARGES COLLECTED ON SHIPMENT VIA SS NANCY LYKES
FROM LEHAVRE FRANCE TO GALVESTON TEx

71

Decided January 13 1965

Permision to grant refunds denied

KennethG Frazer for LudwigMueller Co Inc

K W Schmolze for Peralta Shipping corp
Walter T Southworth hearing examiner in No 377
Edward S Bagley for Lykes Steamship Co Inc
P D Hugon for Mory S A
Paul D Page hearing examinerin No 378

REPORT

BY THE COMMISSION John Harllee Ohaif11ULn George H
Hearn John S Patterson Oom m issioners

On August 19 we entered our notice ofdetermination to review the
initial decision in No 377 and on August 21 we entered asimilar notice
with respect to No 378

These cases arise as have many since the enactment of the Bonner
Act 1

on October 3 1961 and under long established rule 6 b of the

1 Public Law 87 346 87th Congo 75 Stat 762 which inter alia added sec 18 b to
the Shipping Act the Act 46U S C 811 b

8 F M C 361



362 FEDERAL MARITIME COM11ISSION

Commission s rules of p actice and procedure which reads

b VoZuntary payment of reparation Carriers or other persons SUbject to

thesbipping acts may file applications for the voluntary paymeut of reparation
or forpermission to waive collection of undercharges even though no complaint
has been fileipursuant to rule 5 b All such a pplicationsshall be made in

accordance with the form prescri bed in appendix II 5 herein shall descri be 1n

detail the transaction out of which the claim for reparation arose and shall be

filed within the 2 year statutory period referred to in rule 5 c This provides

proceduraUy for the filing of formal complaints under section 22 of tbe Act

Such applications will be considered the equivalent of a complaint and answer

thereto admitting thefacts complained of U allowed an order forpayment will

be issued by theBoard

In hoth of these cases as in other special docket proceedings re

spondents initiated the action and they were prosecuted as friendly
suits In neither was there a conteSt and the parties seek our

quasi judicial approval of a settlement authorizing a refund in No

377ofsome 840 and in No 378 Of some 61

We have chosen these two cases for careful review in an effort to e

spell out clearly Commission policy with respect to special docket d

proceedings In each ito be sure the equities pointing to relief are
S

weighty If we are clothed with the authority to grant the relief
H

requested these two cases merit that relief 71

The pertinent facts in No 377briefly are these Oomplainant
Ludwig Mueller Inc Mueller as sales agent for a Bulgarian seller

arranged for the reexportation of some 73 000 pounds ofpaprika from

New York to Algiers The movement to Algiers wasaccomplished hy
a vessel of the Torm Lines whose agent in the United States is Peralta

Shipping Corp Peralta the respondent here There is no outbound

movement of paprika from New York and only the incidence ofentry

denial most lIkely would ever give rise to that p oduct s exportation
from the Atlantic coast 2 Since paprika is not exported from the

Atlantic coast Torm Lines eastbound tariffs from New York do not

contain a oommodity tariff item covering paprika When the reex

porlation was made therefore the appropriate tariff classification for

this oommdity wag 76 50 weight or measurement N O S 3

As the record show complainant did not question the weight or

measurement feature of this tariff item but assumed that it would be

rated ona weight basis since Torm s inbound westbound tariff

from Morocco rates paprika on a weight basis Furthermore th

shipper s assumption in this regard was fortified by the fact that east

bound rates to both H mburg and Istanbul to which ports other por

tjons of this original shipmept of paprika were reexported wer rated

on a weight baSis Accordingly at the time ofshipment Mueller did

2 The Food and Drug Administration refuse4 en i jo t eVnit State of this paprika
8 Not otherwise specified

8 F M C
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not consider the possibility that the measurement basis would heap
plied to the shipment and assumed that the rate of 36 4 not 76 50

would obtain When the measurement rather than the weight basis

was applied Mueller complained to Peralta and paid the freight bill

underprotest This application ensued

Complainant argues that through the inadvertent failure of the

carrier to file a proper rate on this commodity that it has boon assessed

an unreasonably high rate which runs couuter to common sense in that

the failure of the Commission to grant the relief requested would

result in a penalty to the shipper and an unconscionable windfall to

the carrier

Althoogh Mueller had actual knowledge of the weight or measure

ment feature of the tariff item but relied on practices in other trades

in assuming that the measurement basis would not be applied the

examiner following our earlier decisions and stating that the shipper
has no reason to expect freight to be charged at a rate nearly two and

me half timeswhrut he knew hUld just been paid to move the same item

a much greater distance granted the refund noting that to do other

wise would produce an oppressive unjust and absurd result and that

the protection which the Act affords to shippers would be negated by a

literal interpretationof the Act

No 378 involves a shipment of household thermometers from Le

Havre to Galveston in 1964 On August 15 1962 and thereafter

Lykes maintained a tariff rate indicaiting a 50 rate for househo d

thermometers Mory BA Mory on occasion shipped via Lykes
household thermometers at the 50 rate On January 9 1964 Lykes
amended its tariff effective January 15 and incorporated in that new

tariff certain rate increases of approximately 10 percent By an

erroneous transportation of the descriptive language the commodity
involved through a typographical error was combined with the

description of industrial and dairy thermometers The rate on house

hold thermometers was omitted and the applicable tariff became 103

rathet than 55 V m which would have resulted had the proposed
increase of 10 percent been set out in the new tariff which became effec

tive on JanuaTY 15 1964 The examiner found that Lykes omission

of the commoc1ity classification constirttlted a clerical error and

relying upon earlier Commission pronouncements in special docket

proceedings granted the relief in spite of the provisions of section

18 b 3 citing the Swedish American Line case
5

In the past we have granted such applications where a shipper through previous
shipments has come to rely on a given rate only to discover Ithat subsequently

e

tl

t

S

1

t

tl
6

e

4 l orm s iwbolll1d rate on paprIka from Morocco calculated on a weight basIs

Docket No 371 decided June 12 1964 oS liiIC 142 14

8 F M C
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the rate was inadvertently omitted from a n w Itariff and therefore theoretically

inoperative Ly7ces Bros Stea rnhip Co Refund of Freight Cha1 ge8 7 F M C

602 June 4 1963 As in that case the relief granted here will relieve an

innocent shipper of the carrier s failure to file a proper rate

For reasons set forth below we disagree with both of these initial
decisions Arter a painstaking review we are of the opinion with

respect to special docket proceedings in our foreign commerce that the
dissent in the Swedish American Line case supra reached the correct

result Neither inadvertent clerical error theasserted ground in
No 378nor the fact thwt the shipper had no reason to expect freight
to be charged at a rate nearly twoandone haJf times what he knew
he had just paid to move the same item a much greater distance one

of the indicia used in No 377 is sufficient to overcomethe clear ob1i

grution imposed by section 18 b 3 which reads etl

No common carrIer by water inforeign commerce I I shall charge or demand

or collect or receive a greater or less or different compensation for the transpor
tationof property I than the rates and chargeswhich are specified in its

tariffs on file with the Commission and duly published and in effect at the

time I I Emphasis added

In No 377 the applicable rate on the commodity was 76 50 weight
Or measurement It was on file with the Commission when the

shipment vas made It was then duly published and it was in
effect Likewise in No 378 oversight or not the published in effect

Commission filed tariff for the commodity in question was 103 50
w1m not 55 50 or any other amount Moreover an unintentional

failure to file a particular rate 6
a bona fide rate mistake 7

a hardship
visited upon an innocent hipper by inadvertence of a carrier S

or a

stenographic omission 9
are not sufficient reasons for departing from the

requirements of section 18 b 3

Te are aware that our decision in these two cases will result in

some hardship but we adopt the position that strict adherence to filed

tariffs is mandatory Moreover we believe that strict construction of

the statute will result in more careful tariff administration and man

agement by carriers and conferences and the obviation of possible un

due or unfair preferences or advantages and discriminations lO

t

8

1

t

l l
6

e

6Y Higa Entet priscs v Pao Fa Bast Line Inc 7 F M C 62 1962
111fnrtini Rossi et al v Lykes Bros 8 8 Co 7 FM C 453 1962
aVel do Taormina Corp et al v Concordia Line 7 F M C 473 192
a Lykes Bros 8 8 Co Refund oj Freight Chl l gea 7 F M C 602 1963
lllSpecial docket decisions with respect to tariff and freight discrepancies In our foreIgn

commerce following the enactment of sec 18 b evince apolley to extend assistance and

understanding to carriers and their employaes In making the transition from the earHer
tnrIff filing practices in our foreign trade to the new strict filing requirements It is

almost 3 years since sec 18 b was enacted and it should be expected that carriers are

now thoroughly familIar with tariff f1ltngrequirements Such applications which ure

addressed to some undefined wellsprIng of equity In the Commission rather than to any

basis in law have shown no sign of abating
8 F MC
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Judicial authority of long standing supports our view that no devia

tion may be made from the rates on file As early as 1915 the Supreme
Court in Louisville N R R 00 v LVaxwell 237 U S 94 was called

upon to interpret section 6 of the Interstate Commerce Act not tmlike

our section 18 b 3 which then read in part
l

E

tNor shall any carrier charge or demand or collect or receive a greater or less

or different compensation for such transportation of passengers or property or

for allY service in connection therewith except such as are specified in

such tariffs

Justice IIughes speaking for the majority wrote

1

Ignorance or misquotation of rates is not an excuse for paying or charging
either less or more than the rate filed l his rule is undeniably strict and it

obviously may work hardship in some cases but it embodies the policy which

has been adopted by Congress in the regulation of interstate COlllmerce in order

to prevent unjust discrimination

The Maxwell pronouncement has been followed recently in Silent

SiGll x Oorp v Ohicago North lYestem Ry 00 262 F 2d 474

1959

f

II

c

the principle is firmly established that the rate of the carrier as duly
tiled is theonly lawiul charge

and in Johnson Machine lVorks Inc v Ohicago B Q R 00 297 F 2d

793 1962

It is well established when the shil per designntes the routing the rate set out

in the published tariff covering such route is the only lawful charge that can

be properly made

vVhile it is true that the 11 a 1JWell Silent Sio ux and Johnson cases

and the many that follow them relate to the Interstate Commerce
Act provision requiring the exaction by carriers of the filed tariff

rate that provision is similar to our section 18 b 3 And we would

be remiss indeed if we continued to Gonstrue the requirements of

section 18 b 3 ina mannercontrary to the long established judicial
interpretation of section 6 of the Interstate Commerce Act U S N avo

00 v Ounard SS 00 284 U S 474 1932 11

In light of the rules recited in the 11 axwell case
12 unless there is

some other statutory basis for relief in these cases a nd we can find

none the construction we have placed on section 18 b 3 of the Act

is dispositive of special docket applications grounded on rate or tariff

deviations in our foreign trades

II The settled construction in respect of the earlier Act must be applied to the later

one unless in particular instances there be something peculiar in the question under

consideration or dissimilarity in the terms of the Act relating thereto requiring a different

conclusion 284 U S 474 at 481
J2 T he rate of the carrier duly filed is the only lawful charge Deviation from it Is

not permitted under any pretext 237 U S 94 97

8 F M C
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Itmay be asked at this point what is the function of our special
docket procedure and when may it be used It is a procedure whereby
there i3 approved a refund frOln a carrierto a shipper of the difference

between a rate that the carrier admits and the Commission finds to

be unreasonable and therefore unlawful and a rate whwh the OOfllr

mission adjudges to be rea8onable

Itbecomes immediately apparent therefore that only in those cases

where the Commission is empowered to direct the enforcement of a

reasonable rate is our special docket technique applicable i e those S

cases within the purview ofsection 18 a ofthe Act and the provisions
of Intercoastal ShippingAct 1933 Such cases of course relate solely
to the Commission s jurisdiction over common carriers in the so called

noncontiguous domestic trades Section 18 a requires such carriers

to establish and observe reasonable rates and provides f
Whenever the board finds that any rate II II demanded charged collected or

observed by such carriers is unjust or unreasonable it may determine prescribe
and order enforced a just and reasonable rate

Section 4 of the 1933 Act specifies
Whenever the Commission finds that any rate demanded charged or II

collected or observed by any carrier subject to theprovisions of this Act is unjust C
or unreasonable it may determine prescribe and order enforced a just and

reasonable maximum or minimum or maximum and minimum rate II II

This power of the Commission is not to be found in any provision
of law respecting tariff or rate jurisdiction in our foreign commerce

To be sure section 18 b 5 provides
The Commission shall disapprove any rate or charge filed by a Common Carrier

by water in the foreign commerce of the United States or conferences of carriers

which after hearing it finds to be so unreasonably high or low as to be detri
mental to the commerce of the United States

But strikingly absent from the authority conferred upon us over rates

in the foreign trades is any power to set a reasonable rate The

extent of our reach in such cases is to disapprove This lack of

authority is fatal to special docket applications in the foreign trades

for special dockets like all complaint cases seeking reparation re

quire the fixing by the Commission of damages and the impotency
to set or prescribe a reasonable rate forecloses our ability to arrive

at the measure of damages which in unreasonable rate incidents is

the differencebetween the reasonable andthe unreasonable
II t he plaintiffs have paid cash out of the pocket that should not have

been required of them and there is no question as to the amount of the proxi
mate loss Southern Pac 00 v Darnell Taenzer 00 245 U S 531 1918

Our reported special docket cases prior to Y Higa supra reflect the

view that the award of reparation stemming from an overcharge
S F M C
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unlike an action establishing an unlawful discrimination or preju
dice l3 must be bottomed upon theability 1 to find a rate unreason

able and 2 to state whatthe reasonable rate would be In Oxenberg
Bro8 Inc v United State8 3 F M B 583 1951 it was found that a

particular rate was clearly unreasonable and therefore unlawful in
violation of section 18 and unlawful to the extent that it exceeded

10 per 2 000 pounds
In sum the special docket procedure as a vehicle for avoiding the

consequences of tariffs filed in accordance with section 18 b 3 of
the Act is no longer appropriate Rule 6 b therefore cannot be used
as authority to override the clear meaning of a statutory mandate

Vhat the parties have attempted here and have attempted in other

proceedings could have been accomplished within the framework of
the Bonner Act While it is true that new and initial rates and

changes in rates which result in increases must be filed to become
effective not earlier than 30 days after they are filed under section
18 b 2 special permission may be granted whereby such rates may
become effective almost immediately Indeed the great majority of

special permission applications filed pursuant to section 18 b 2 have
shown sufficient good cause to warrant the grant of the requested
permission Further where a carrier proposes to reduce a rate the

only requirement that must be met is that it be filed and made public
And to facilitate the filing of changes in tariffs the Commission more

than a year ago established a policy whereby it would receive such

changes by telegram or cable even after the close of business at 5 p m

on Fridays
VVhat we have said here of course does not extinguish or restrict

the right of any person to file a complaint under section 22 of the
Act alleging a violation thereof and inserting a claim for reparation
for harm caused by such violation

An order dismissing these applications will be entered

VICE CHAIRMAN DAY AND COMMISSIONER BARRETT DISSENTING

We would uphold the decisionsofthe examiners in the two cases

here before us which granted the parties applications for permission
to refund portions of freight charges previously collected Porti ns

which amount to less than 900 in one case and less than 70 in the
other

Wewould grant the applications because webelieve that a reasonable

interpretation of section 18 h 3 would not forclose the exercise of

our administrative discretion to provide the relief which justice and

equity demand

i

1

4
I

I
I

13 Specific pecuniary loss resulting from the discrimination must be proved Waterman
v StockhoZm8 3 F M B 248 1950 West Indies Fruit 00 et aZ v FZoto Mercante 7
F M C 66 1962
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In the Mueller case special docket 377 the shipper assumed that

the cargo of paprika would be charged on a weight basis in the light
of his knowledge of rates applicable in trades where the subject com

modity normally moved and had no reason to expect freight to be

charged on a measurement basis and at a rate nearly 21h times what he

knew had just been paid to move the same item a much greater dis

tance The carrier would have adjusted its tariff to avoid such a

measurement basis charge if the situation had been called to its atten

tion beforehand The shipment wasmade under unique circumstances

in a trade where the commodity had never moved and could not reason

ably be expected to move

Thus we have in effect an fnnocent shipper acting in reliance

upon facts it knew inadvertence by the carrier it was unaware

of the situation presented and a unique operation where granting
the requested adjustment in the charge cannot discriminate against
other shippers

In the Lykes case special docket 378 the shipper had previously
shipped thermometers over the same route via the same carrier at

about half the rate he was charged for the subject shipment The

carrier would have corrected its tariff if it had noticed its clerical

error that specified the excessive charge The shiplnent was the only
one over the route tendered for carriage to Lykes prior to the time the

carrier did in fact correct the aforesaid error in its tariff

Thus we have again here in effect an innocent shipper acting in

reliance inadvertence by the carrier and a unique operation where

granting the requested adj ustment in the charge cannot result in

discrimination against other shippers
Granting the applications in these cases would be consistent with

our prior decisions See Swedish American Line ApplicatiGn to

Refund 8 F 1 C 142 Special docket 371 decided 1964 Mid west

EX1JGrt 1 Imp01 t 00 et ale v Hm tman Co Aqents 8 FlLC 87

special docket 366 decided 1964 Lylces Bros SteaJrnShip OG Ap
plicatiGn to Refwnd 7 F l1 C 602 1963 Accord Aichmann Huber

v BlGGmfield Steamship 00 7 F M C 811 Special docket 290 decided

1964 Nydia FGGds OGrps v Java Pacific Line General Agents
7 F MC 808 special docket 313 decided 1964 UddG TaGrmina

OGrp v OGncordia Line 7 F MC 473 1963Martini RGssi et ale V

Lykes BrGs Steamship 00 7 F MC 453 1962 lliga Enterprises
Ltd V Pacific FarEast Line Inc 7 F M C 62 1962

We recognize no circumstance now arising that should make invalid

today what we have held valid before Our statutory section 18 b

3 requiring carriers to charge all shippers the rates listed in their

tariffs was designed to avoid discrimination between shippers which

8 F M C
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i
I

would result from charging one shipper one rate and another shipper
another The key issue in our special docket decisions has thus been

whether discrimination was possible under the facts of the case The

wording of section 18 b 3 does not constitute an inflexible require
ment where discrimination is not within reason possible 14

To deny refund applications because of the literal wording of a

statute produces oppressive unjust and even absurd results Thus

in these present cases the majority employs a statute to force ship
pers to pay rates which neither carrier nor shipper support and which

will not be charged others The majority employs a statute not

to achieve that statute s antidiscriminatiOll objective for no discrimi
nation could here be involved in the rate relief requested but to

freeze solidan inequitable result intended by none and regretted by all

We cannot impute to Congress an intent to ploduce an absurd

result Yankee Network v Federal Oommwnications Oonvrnission

107 F 2d 212 219 D C Oil 1939 It is a familiar rule that a

tling may be within the letter of the statute and yet not within the

statute because not within its spirit nor the intention of its makers

Holy Trinity Ohurch v United States 143 U S 457 1892 and

all laws should receive a sensible construction General terms shoulu

be so limited in their application as not to lead to injustice oppression
or an absurd consequence Itwill always therefore be presumed that

the legislature intended exceptions to its language which would avoid

results of this character The reason of the lavr in such cases should

prevail over its letter United States v Kirby 74 U S 482 486

1868 15

14 See Chesapeake O RV Co v Burton 62 F 2d 110 112 4th Cir 1932
15 We are more persuaded by the above reasoning than by those opinions construing the

Interstate Commerce Act which the majority favors to wit Louis Nash RR v Maa

well 237 U S 94 97 99 1915 wherein the Court said that ignorance or misquotation of

rates is no excuse for departure from tariff rates and that while such a rule was strict it

embodied Congressional policy to prevent unjust discrimination Silent SiOtla Corp v

Chicago North Western Ry Co 262 F 2d 474 476 8th Cir 1959 in which the Court
held that one of the prime reasons for the enactment under consideration is to prevent
discrimination which in our view would result from either a higher or lower misquotation
of the lawful rate Johnson Machine Works Inc v Chicago B Q R Co 297 F 2d
793 798 8th Cir 1962 where the Court remarked that The cases denying a shipper
relief in instances of misquotation of rates are based largely on the policy of avoiding
discriminatory rates and the fear that the device of misquotation could readily be used for

the purpose of affording one shipper an advantage over another The Court distinguished
the particular case before it however in adding that the opportunity for discrimination
in the situation presented by the 0 misrouting in this case is not apparent In

each of the special dockets here before us we expressly find that the particular shipment
is a unique instance and that no discrimination can result from permitting use of the rate

contemplated Further we do not believe that our so granting special docket applica
tions on a case by case basis would open the door to any cognizable discriminatory trend
or practice In the above regard we would finally note U S Nav Co v Cunard S S Co

284 U S 474 481 1932 where in comparing the early Interstate Commerce Act to our

own Shipping Act the Court said construction in respect of the earlier act must be applied
to the later one tmleas in particular instancea there be aomething peCUliar in the question
under conaideration Emphasis added

8 F M C
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In light of the foregoing we would make these observations The

antidiscrimination objective of our statute is clear We are charged
with administering the statute to achieve this particular objective
Such charge also entails where we find that the statute s objective is

not threatened the discretion and authority to avoid unintended

results in administering the statute and to grant relief in proper
cases

16

Here then we do not construe section 18 b 3 as barring us where

we here find no possibility of discrimination from exercising our

discretion to provide just and equitable relief for the parties before

US 17

S See also Martini R088i et al v Lyke8 Br08 S S Go Inc 7 F lf C 453 1962
11Employment of our rule 6 b in these cases provides carriers with a ready means of

making refunds with express Commission approval and we support the use of this

procedural vehicle

8 FM O
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SPECIAL DOCKET No 377

LUDWIG MUELLER CO INC

V

PERALTA SHIPPING CORPORATION AGENTS OF TORM LINES

SPECIAL DOCKET No 378

LYKES BROS STEAMSHIP CO INC ApPLICATION TO REFUND PART

FREIGHT CHARGES COLLECTED ON SHIPMENT VIA SS NANCY

LYKES FROM LEHAVRE FRANCE TO GALVESTON TEX

ORDER

In the absence of exceptions to the initial decisions in these pro

ceedings the Commission served notice of its intention to review the

decisions

The Commission having reviewed the decisions and on the date

hereof having made and entered of record a report containing its

conclusions and decision thereon which report is hereby referred to

and made a part hereof

It is ordered That the applications of Peralta Shipping Corp
and Lykes Bros Steamship Co Inc to refund certain freight charges
are denied

By the Commission

8 F M C

Signed Thomas Lisi

Secretary
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No 1117

PAOIFIC COAST EUROPEAN CONFERENCE PROCEDURES FOR HEARING AND

CONSIDERING SHIPPERS EQUESTS AND COMPLAINTS

ORDER DISCONTINUTNG PROCEEDING

Decided January 14 1965

This investigation was instituted for the purpose of deterlllining
whether the Pacific Coast European Conference and its member

lines had violated section 15 of the Shipping Act 1916 by failing
or refusing to adopt and maintain reasonable procedures for promptly
and fairly hearing and considering shippers requests and complaints
and or whether the Conference agreement F MC No 5200 should

be disapproved because of such failure Section 15 of the Act directs

the Commission to disapprove a Conference agreement if it finds

after notice and hearing that there has been a failure or refusal to

adopt and maintain such procedures
Infurtherance of the investigation hearing counsel on June 25 1963

moved under the Commission s Rule 12 k for the discovery and pro
duction of documents in the Conference s possession consisting ofany

correspondence which it received from shippers between June 30

1962 and June 30 1963 complaining about rates rules or practices
or requesting the Conference to change or reconsider any rule rate

regulation or decision the Conference s responses thereto and any
Conference circulars lllemoranda or other documents relating to its

procedures for hearing and considering shippers requests and

complaints
The Conference opposed this Illotion arguing inter alia that Rule

12 k was unauthorized On July 22 1963 the examiner overruled

the Conference s objections and directed production of the documents

The Conference next moved to dismiss the investigation on the ground
372 8 F M C
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that the COlmnission s order faiied to accuse it of violating any pro
vision of the Act After reply in opposit ion by hearing counsel the

Commission denied this motion and issued an amended order of inves

tigation
Meanwhile the Conference sought and was granted postponement of

the date for its compliance with the discovery order because it was

challenging the validity of Rule 12 k in a pending suit The Con

ference therefore did Ilot comply with the discovery order Since
Rule 12 k was later held to be unauthorized the Conference has

never complied with that order nor otherwise furnished the informa

tion sought
A hearing was held in San Francisco on October 2223 1963 but

because the Conference had refused access to its files the record de

veloped at this hearing wasnleager Itconsisted of an affidavit by the

Conference chairm an which he read into the record and on which he

wasexamined outlining the Conference s procedure for handling ship
pers requests and complaints and five letters which hearing counsel

received during August 1963 from certain of the Conference s ship
pers Thereafter hearing counsel filed the motion to discontinue the

proceeding which is beforeus for disposition
In this motion hearing counsel express the opinion based on the

aforesaid record that the Conference has adopted and is maintaining
adequate shipper request procedures They further point out that the

Commission has instituted a general rulemaking proceeding dealing
with shippers requests and complaints Docket 1156 thus indicating
an intention to proceed by rule of universal applic1tion They ac

cordingly suggest that no purpose would be served by continuing the

instant docket

On the limited information presently available we cannot agree that

the Conference has adopted and is maintaining reasonable procedure
for promptly and fairly considering shippers requests and complaint
As hearing counsel recognized at the outset the requirements of section

15 are not satisfied by a mere statement of procedure for handling
requests and complaints such as the Conference offered here The

1J 8 Court of Appeals for the D C Circuit recently so held in suits

by this Conference and others attacking orders under section 21 of

the Shipping Act which demand the production of documents show

ing the actual handling and disposition of shippers requests and

complaints 2

1 Federal Maritime Commi8sion v Anglo Canadian Shipping 00 et al 335 F 2d 255

9th Cir 1964

2 Far East Oonference et al v Federal Maritime Commission 337 F 2d 146 D C Cir

1964 Pacific Westbound 00nference et al v Federal Maritime Commission No 18592

et aI per curiam order DC Cir Dec 2 1964

8 F M C
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However in light of the court s action affirming the section 21

orders as well as the pendency of the proposed shippers request rules

dealing generally with the subject there appears to be no need for

continuing the instant docket Hearing counsels motion is therefore
allowed and

It is ordered That this proceeding be and it is hereby discontinued

fSigned THOMAS LISI

Secretary
8 F l1C
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FEDERAL MARITIME COMMISSION

No 1172

PETER BHATTI ASSOCIATES INC

v

PRUDENTIAL LINES INC AND YVEST CoAST OF ITALY SICILIAN AND

ADRIATIC PORTS NoRTH ATLANTIC RANGE CONFERENCE W IN A C
ET AL

1

No 1173

PETER BHATTI ASSOCIATES INC

v

HELLENIC LINES LTD AND WEST COAST OF ITALY SICILIAN AND

ADRIATIC PORTS NoRTH ATLANTIC RANGE CONFERENCE WIN A C
ET AL1

Respondents tariff found to be ambiguous as to the proper rate on tile and

marble slabs from Italy to the United States Reparation awarded

DonaldJ Oapuano for complainant
Elliott B Nwon for respondents

INITIALDECISION OF HERBERTK GREER EXAMINER 2

Complainant seeks to recover alleged overcharges in connection with

two shipments of marble made Jy it from Leghorn Italy to Balti

more Md via respondents Hellenic Lines Ltd Hellenic and Pru

dential Lines Inc Prudential both members of respondent YVest

Coast of Italy Sicilian and Adriatic Ports North Atlantic Range

1 American Export Isbrandtsen Lines American President Lines Ltd Compagnie de

Navigation Fraissinet et Cyprlen Fabre Concordia Lln Giacomo Costa Fu Andrea

Genova Dampskibsselskabet Torm A S Hansa Line Hellenic Lines Ltd Halla

Societa per Azlonl dl Navlgazlone JugoslavenSka Llnljska Plovidba Mitsui Steamship
Co Ltd A P Moller Maersk Line National Hellenic American Line Villain Fasslo e

Compagnla Internazlonale dl Genova Socleta Rlunlte di Navlgazlone Zlm Israel Naviga
tion Co Ltd

2This decision became the decision of the Commission on January18 1965 and an order
was Issued granting the reparations

mharris
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r

Conference conference or WIN A C The two complaints were l

consolidated for hearing and decision because ofsimilarity of parties J

and issues

It is alleged that in conforming to a conference decision Hellenic
and Prudential violated section 16 First of the Shipping Act 1916

the Act by imposing unjust and unreasonable charges that the

conference tariff containing the charges assessed was ambiguous and

vague and the charges were based upon conditionsnot set forth therein

in violation of section 18 of the Act Complainant seeks an order

directing respondents to cease and desist from such violations and to

put into force and effect and to apply in the future such other rates

and charges as may be determined to be lawfuI Reparation is sought

FINDINGS OF FACT

1 Complainant aNew York corporation was at all material times

engaged in the construction business specializing in the installation of

tile terrazzoand marble

2 Respondents Hellenic and Prudential are engaged in the foreign
commerce ofthe United States

3 Complainant submitted an offer to perform the marble work

on a project known as No 1 Charles Center Baltimore Md project
The offer was considered high by the project authorities and after

discussions complainant s president and a representative of the

project went to Italy to determine whether the use ofmarble produced
in that country would lower the cost

4 During the trip the project representative selected the marble to

be used and complainant made arrangements for its fabrication in

the sizes and shapes called for by the architect s specifications
5 Complainant s president after making inquiry as to reputable

freight forwarders contacted Arno and Pesci Italian freight forward

ers and requested them to determine the cost of shipping the marble

to Baltimore He was informed that ocean rates on finished travertine

polished or unpolished was 37 50 a ton and that the rate on floor tile

was 23 a ton No direct inquiry was made by complainant of the

carrIers

6 Complainant did not retain Arno and Pesci prior to the first

shipment here in controversy but did retain the Italian firm of

Stimart freight forwarders to handle that shipment On May 30

1962 Hellenic issued an order bill of lading notify complainant at

the rate of 37 per ton 2 400 pounds on cargo described as follows

1 case marble samples kg 50

109 crates sawn travertine slabs kg 92 000

1 casemarble samples kg 50

8 F M O
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7 When the Hellenic shipment arrived in Baltimore an employee
or complainant pointed out to his president that the rate was not in

accordance with an office memorandum prepared by the president
whichmemorandum showed that floor tiles shouldbe transported at the

23 rate The employee investigated and reported that the tariff was

ambiguous Needing the tile ror the construction job complainant
paid the 37 rate but protested to Hellenic that the arli r had im

properly classified the marble Had the shipment been carried at

the 23 rate charges thereon would have been 1 28940 less than those

paid by complainant
8 Complainant discharged Stimart and retained Arno and Pesci as

rreight rorwarder This firm handled the second shipment in con

troversy which moved via Prudential under an order bill or lading
dated October 24 1962 notiry complainant at the 23 rate the cargo

being described as rollows

34 cases travertine tiles kilos 42 000

9 When the second shipment arrived in Baltimore an inspection
was made by Atlantic Cargo Inspection Co at the request or the

conference The inspectors applied the rule on advice or the con

rerence that any piece or marble over 60 x 60 centimeters square was to

be classified as a slab This resulted in a finding that the cargo had

been misclassified and a penalty was assessed but later withdrawn

Acting under protest complainant paid the 37 rate in lieu or the 23

rate The charges amounted to 588 more than would have been pay
able at the 23 rate

10 The marble in both shipments exceeded 60 x 60 centimeters in

area and ranged in thickness rrom 3112 inches to Vs inch Itwas used

by complainant ror interior and exterior flooring at the project The

Prudential shipment included 111 pieces 3112 inches thick ranging in

area rrom 3 reet 11 inches x 1 root to 7 reet 10 inches x 1 root 1 inch 36

pieces 2112 inches thick ranging in area rrom 3 reet 11 inches x 1 root 8

inches to 6 reet 6 inches x 1 root 8 inches 213 pieces Vs inch thick

ranging in area rrom 3 reet 11 inches x 1 root 11 inches to 4 reet 1 inch x

1 root 1 inch The Hellenic shipment also contained pieces ranging
rrom Vs inch to 3112 inches in thickness and varying in area rrom 3

reet 11 inches x 1 root 11 inches to 6 reet 7 inches x 1 root 5 inches the

majority or the pieces being the smaller sizes This shipment included

two crates or marble 11 reet 9 inches x 2 reet 2 inches in area to be used

ror benches to be placed on the plaza floor or the project and two

crates of marble 7 feet 11 inches x 1 foot 5 inch to be used for stair
treads The other marble was to be used lor flooring

8 F M C
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11 Atthe time of the two shipments the conference had on file with

the Commission the following tariffs which provided in pertinent
part

WlN A O TariffNo 13 page 33

Marble granite travertine limestone blocks rough quarried sawn

not further ftnished

Slabs polished
Rough sawn in crates or cases n n nn nn

As marble works all kinds n
n n n

Tiles See Tiles all kinds

Vorks all kinds

Up to 750 value per r IT nn n n n 37 w m

Wl A O Taliff No i3 page 54

Tiles all kinds packed in cases cartons or crtates n 23 w1m

12 There wereothershipments by complainant ofmarble from Italy
on which both the 23 and the 37 rate had been applied No con

troversy arose over those shipments however as complainant believed

hat he had paid the 23 rate for marble to be used as flooring and the

37rate on marble to be used for other purposes
13 During negotiations for a refund the carriers were of the opin

ion that the 23 rate should have been applied to both shipments but

the conference refused to permit a refund taking the position that

the 37 rate had properly been applied
14 There is a contrariety of opinion in the marble trade as to the

difference between a slab and a tile Four Italian firms state that

it is customary to refer to marble used for floors as tile regardless of

size and that they frequently receive and fill orders from United

States purchasers for tiles which exceed 60 x 60 centimeters in area

The University of Rome Institute of Science considers the maximum

dimension of a tile to be 60 x 40 centimeters The Italian Railway
and other Italian marble firms express various opinions as to the area

of a tile ranging from 40 x 40 centimeters to 3 feet x 3 feet AUnited

States importer of marble considers that all marble used for floors is

not properly classified as tile and that any piece in excess of 20 inches

x 20 inches x three fourths inches should be classified as a slab Wit

nesses engaged in the marble business in the United States testified

that all flooring is properly classified as tile

15 The W IN A C tariff as applicable to marble was amended

subsequent to the shipments here involved but no standards are pro
vided which would permit a shipper to determine the rate applicable
to a tile as distinguished from a slab
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DISCUSSION

The parties rely on the well established rule that terms used in a

tariff should be interpreted as they are generally understood in the

trade Complainant contends that the generally accepted definition

of a tile includes any piece of marble used for floors Respondents
contend that any piece of marble over 60 x 60 centimeters is understood

commercially to be a slab The tariff under consideration makes no

distinction as to size or use but a pplies a higher rate to slabs than to

tiles As hereinabove found there is a wide variety of opinion in the

trade furthermore subsequent to the shipnlents here involved the re

spondent carriers disagreed with conference officials as to the proper
classification of the marble The conflicting interpretation points up
a definite ambiguity in the tariff

7hen the interpretation of a tariff is the issue any ambiguity of

the tariffprovisions vhich in reasonableness permit misunderstanding
and doubt by shippers must be resolved against the carrier the party
preparing the document Gelfand Mfg 00 v Bull S S Line Inc

1 D S S B 169 171 1930 RubberDevelopment Oorp v Booth S S

00 2 U S 1 C 747 1945 Thus although there is support for the

interpretation advocated by both parties complainant s interpretation
must prevail However neither a shipper nor a carrier may rely on

a strained or unnatural construction ofan ambiguoustariff But Arno

and Pesci did not apply an unreasonable interpretation in advising
complainant that flooring wasclassified as tile As previously stated

niany persons in the trade understood and accepted that classification

There is no evidence of a difference in handling and towing crates

containing slabs and crates containing tile The value of the pieces
wascomparatively uniform and the quality wassubstantially thesame

Respondents argue that cOlnplainant was not misled and that in

quiry as to rates was not made of any conference carrier or of the

forwarder who handled the first controversial shipment Although
it is true that a shipper if he has doubt as to the proper tariff designa
tion of his commodity has the duty to make diligent inquiry Markt
J H a17vlJuwher Oo J isclassijUJation of Glassware 5 F 1 B 509 511

1958 complainant here was not in doubt nor was the question of

the applicable rates ignored Inquiry wasmade of a reputable Italian

forwarder who advised that the rate on floor tiles was 23 a ton

Then complainant became aware of the contrary classification on

the first shipment he made prompt inquiry
Section 18 b 1 of the Act requires that carriers in foreign com

merce shall file tariffs showing all rates and charges and that

Such tariffs shall contain the classification of the freight in force and shall
also state separately any rules which in anywise change affect or deter

mine any part or the aggregate of such aforesaid rates or charges q

1
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Hespondents imposed the higher rate by applying an arbitrary size

limitation on tile of 60 x 60 centimeters This unpublished limitation

established in effect at least a rule which affected the determination
or the rates set rorth in the tariff The inspectors retained by the
conference based their report on the rule Demanding and collecting
a greater compensation than specified in the tariff on file with the

Commission is aviolation of section 18 b 3 of the Act If respond
ents intended to except from the general classification of tiles any

piece having an area over 60 x 60 centimeters it wastheir responsibility
to set forth the exception in the tariff Gelfand Mfg 00 v Bull S S

Line Inc supra The tariff contained no reasonable method of dis

tinguishing a tile from a slab See National 0able and Metal 00 v

Ame riean Hawaiian S S 00 2 U S M C 470 473 1941

Four crates of marble included in the shipment via Hellenic con

tained pieces for purposes other than flooring The record does not

contain evidence of the weight of the individual containers

ULTIMATE CONCLUSIONS

Respondents tariff applicable to marble was ambiguous at the time

of complainant s shipments
Respondents unlawfully applied an unpublished classificH tion to the

shipments involved thereby overcharging complainant and complain
ant is entitled to reparation from Prudential in the anlount of 588

As to Hellenic however the amount of reparation cannot be ascer

tained from the record which does not disclose the weight or measure

ment of the four crates which contained marble to be used for purposes
other than flooring Complainant shall prepare and forward a state

ment in accordance with the provisions of rule 15 b of the Commis

sion s rules of practice and procedure
The carriers having been willing to apply the lower rate but having

been prevented from doing so by the conference interest will not be

awarded on the reparation
The conference shall amend their tariff to conform to the findings

herein and to remove the ambiguity relating to the classification of

tile and a slab

An appropriate order shall be entered

Signed HERBERT K GREER
Pre8iding Eroamit8T

DECEMBER 22 1964
8 F M C
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No 1103

AGREEMENT No 9025 MIDDLE ATLANTIC PORTS DOCKAGE AGREEMEN r

DeoidedJafllUary 22 1965

c

Agreement No 9025 between terminal operators to establish dockage charge
in relation to vessels engaged in interstate and foreign commerce approved
pursuant to section15 Shipping Ad 1916

j

Robert R Artz Rene J Gwnning William P Quinn John S Shan
non Preston O Shannon and Oharles O Rettberg Jr for respondents
Heading Co the Pennsylvania Railroad Co Canton Railroad Co the

Baltimore Ohio Railroad Co vVestern Maryland Railway Co the

Chesapeake Ohio Railway Co Lamberts Point Docks Inc Eliza

beth River Terminals Inc Imperial Tobacco Co of Great Britain

and Ireland Ltd Whitehall Terminal Corp and Rukert Terminals

Corp
E R Bunch for protestant Hampton Roads Maritime Association

Oharles R Seal for intervener Virginia State Ports Authority
Robert J Blackrwell and Wm Ja11el Smith Jr hearing counsel

Benjamin A Theernan hearing examiner

tl

1

I

REPORT BY THE CoMMISSION

JOHN IlARLLEE Ohairmanj JAMES V DAY Vice Ohairmanj ASHTON

C BARRETT JOHN S PATTERSON and GEORGE H FIEARN Oom

missioners

The Commission instituted these proceedings under sections 15 and

22 of the Shipping Act 1916 to determine if Agreement No 9025

Middle Atlantic Ports Dockage Agreement should be approved dis

approved or modified
The signers of Agreement No 9025 the proponents are ad

mittedly engaged in the business of furnishing general cargo terminal
facilities in connection with common carriers by water at the ports
of Philadelphia Baltimore and Hampton Roads Accordingly each

R M sn
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is an other person subject to the Act within the purview of section
1 They are designated as respondents herein and take a united posi
tion requesting approval

Protests against approval of Agreement 9025 have been filed by
Hampton Roads Maritime Association Hampton Roads an associa

tion of steamship companies and agents freight forwarders terminal

operators and other maritime interests associated directly with the

port activities of Hampton Roads and by Steamship Trade Associa
tion of Baltimore Inc Steamship Subsequently the Commission

granted Steamship s request to withdrawits protest
Virginia State Ports Authority Virginia was granted permission

to intervene in opposition to approval of Agreement 9025 Virginia
is an agency of the Commonwealth ofVirginia with the general func

tion of promoting the commerce and protecting the interests of the

ports of Virginia
Hearing counsel appeared supporting approval of Agreement 9025

withcertain modifications

All of the above parties submitted affidavits of fact and memoranda

oflaw to theexaminer No oral hearing washeld

Agreement 9025 provides that the parties thereto may agree to

establish and maintain just and reasonable rates charges classifica
tions rules regulations and practices for and with respect to the

dockage of vessels engaged in the transportation of interstate and

foreign waterborne general cargo traffic at terminals in the ports of

Philadelphia Baltimore and Hampton Roads The agreement does

not establish dockage rates or charges but provides that they may be

established assessed and collected in accordance with future agree

ments entered into by theparties Itfurther provides that no changes
in the dockage tariffs shall be made without prior notice to the other

parties and then only after 30 days notice to the public unless good
cause exists for a change upon shorter notice The parties retain the f

right of individual action with respect to the establishment and assess 1

ment of dockage charges i e any party to Agreement 9025 may 1

elect to establish a rate charge rule regulation or practice independ
ently and without the assent of the other parties Any responsible r

general cargo terminal operator at portscovered by the agreement may
become aparty to Agreement 9025 except for just and reasonablecause

Any party may withdraw from the agreement upon notice in writing 3
to the otherparties LJ

In an initial decision the examiner approved Agreement 9025 in

substance provided it is modified in the following respects
1 By adding a provision for self policing by the parties of the obli

gations underthe agreement

I
I

i

I
I
I
I
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2 By including procedures for dealing with shipper requests and

complaints
3 By adding a provision in accord with the stated intention of the

parties for prompt filing with the Commission of all tariffs rates

rules and regulations etc reached pursuant to the agreement The

parties had indicated to the examiner their intention to file this in

formation and

4 By adding a provision requiring that a statement of the reason

for changing a tariff upon less than 30 days notice to the public shall

be filed promptly with the Commission whenever any such change is

made

Agreement 9025 has been amended by the parties to include all of

the above provisions
In addition the examiner s decision stated that when common rates

and charges are arrived at pursuant to theagreement
There is no question that the subsequent agreement arriving at or establishing
rates charges regulations or practices must first be filed with and approved by
the Oommission

Exceptions to the examiner s decision have been filed by Hampton
Roads by theproponents and by hearing counse11

Hampton Roads excepts on the followinggrounds
1 That the approval of the agreement by the examiner subject

to the modifications discussed above is inconsistent with his finding
that rates entered into pursuant to the agreement must be filed with

and approved by theCommission
2 That the agreement would destroy competition between Hamp

ton Roads and the other parties to the agreement and would therefore

be unjustly discriminatory and unfair as between ports
3 That approval would result in a decrease in the number of ships

calling at Hampton Roads and would thus operate to the detriment of

the commerce of theUnited States

4 That approval of the agreement would be contrary to the public
interest because ofan adverse economic effect on themaritime industry
ofHampton Roads and

5 That the ports of Hampton Roads are primarily controlled by
railroad interests These railroad interests already impose port
charges on shippers of 7 cents per 100 pounds To approve this

agreement would be to permit these railroads to impose a double

charge

1Hearing counsel has excepted to the examiner s conclusion that a ratemaking agree

ment between terminals should require self policing provisions and procedures for handling

shippers requests and complaints Since the parties to Agreement 9025 have already
submitted these provisions vOluntarlly we need not decide at this time whether or not

they should be reqUired in agreements of this type

8 F M O
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A reply to the exceptions of Hampton Roads wasfiled by the parties
to Agreement 9025

Hampton Roads first exception can best he disposed of by consid

ering the sole exception filed by the proponents of Agreement 9025

These parIties except to the examiner s conclusion that despite our

approval of Agreement 9025 which would permit them to discuss

and agree upon rates charges and practices for their terminal facil

ities nevertheless the fruits of these discussions any rate charge
or practice agreed upon by proponents must be filed with and ap

proved by the Commission before it is put into effect We believe the

examiner erred in this conclusion Section 15 of the Act expressly
provides that

Any agreement and any modification or cancellation of any agreement not

approved or disapproved by the Commission shall be unlawful and agree

ments modifications and cancellations shall be lawful only when and as long
as approved by the Commission before approval or after disapproval It shall
be unlawful to carry out in whole or in part directly or indirectly any such

agreement modification or cancellation except that tariff rates fares and

oharges and olassificaUons r1tles and regulations explanatory thereof includ

ing changes in special rates and charges covered by section 813a of this title

which do not involve a change in the spread between such rates and charges
and the rates and charges applicable to noncontract shippers agreed upon by

approved conferences and changes and amendments thereto shall be permitted
to take effect without prior apprOpal upon compliance with the publication and

filing requirements of section 817 b Shipping Act 1916 Sec 18 b of this

title with the provisions of any regulations the Commission may adopt Em

phasis added

Since the provisions of section 18 b referred to above require the

filing of tariffs only by carriers or conference of carriers it might be

said that the exception to the filing requirements under section 15

refers only to the rates charges etc of approved confer nces of

common carriers However we see no reason to apply a stricter

standard and additional requirements for a conference of terminal

operators than the statute provides for a conference of common car

riers In this connection see Empire State Highway Transportation
Association v Federal Maritime Board 291 F 2d 336 D C air
1961 where the court of appeals held that certain tariff revisions

arrived at by a conference of terminal operators pursuant to an

agreement approved under section 15 by our predecessor the Federal

Maritime Board need not be approved by the Boardbefore b coming
effective

The substance of Hampton Roads third and fourth exceptions is

that the imposition of dockage charges would be detrimental to the

interests of Hampton Roads as a port and therefore to the economy
of theentire Hampton Roads area

8 F M C



AGREEMENT NO 9025 DOCKAGE AGREEMENT 385

The two principal docking areas at Hampton Roads are Norfolk

and Newport News These two areas are separated by approximately
8 miles of water and no rail connection or free intraport interchange
exists between them Thus a substantial number of vessels serving
Hampton Roads ports must incur the additional expense of calling
at two and sometimes three or four docking areas at Hampton
Roads Moreover the vessels serving Hampton Roads often dis

charge small cargoes ofunder 150 tons

Hampton Roads contends that the burdens of serving that area

coupled with the relatively small cargoes destined for their ports
have already caused a considerable amount of cargo to be diverted

from Ifampton Roads to other competing ports on the Atlantic coast

Hampton Roads believes that the imposition ofdockage charges would

add to the burdens already borne by carriers serving the flampton
Roads area and would cause still further diversion of cargo from

Hampton Roads ports
The thrust of Hampton Roads argument therefore goes to the

question of whether or not dockage charges should be imposed at all

at Hampton Roads rather than to the issue of whether or not the

parties to Agreement 9025 should be permitted to agree on these

charges But even were we to disapprove Agreement 9025 the ter

minal operators of Ifampton Roads would still retain the right to

establish reasonable dockage charges on a unilateral basis and con

versely approval of the agreement would still allow the individual

operators to exercise their right of independent aotion and decline

to impose any dockage charges
The real issue before us therefore is whether or not the parties to

Agreement 9025 should be permitted to discuss and agree upon such

eharges a practice which Hampton Roads condemns in its second

exception as destructive of competition We find nothing in the

record to indicate that Agreement 9025 would contravene the stand

ards of section 15 of the Act 2

Agreement 9025 provides only that the parties may discuss and

agree upon rates and practices in the future and such an agreement on

dockage charges may well have the salutory effect envisioned by the

act of creating uniform and stable rates charges classifications rules

and regulations among the competing ports 110reove1 the right
of independent aotion reserved by the parties provides a safety valve

to insure that the interests of each port area will be protected
2 Section 15 compels us to disapprove any agreement upon a finding that It is

unjustly dIscriminatory or unfair as between carriers shippers exporters im

porters or ports or between exporters from the United States and their foreign
competitors or to operate to the detriment of the commerce of the Untted States or to

be contrary to the public interest orto be in violation of tbts Act

8 F M C
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Since Agreement 9025 does not itself impose any charges it is

impossible on this record to assess its effect on carriers ports and
the commerce of the United States with any real degree of accuracy
The Commission s power over section 15 agreements however con

sists not only of initial approval but of continuing supervision and
if at some time in the future rat s charges classifications rules or

regulations are established pursuant to the agreement which violate

the fair and reasonable standards of the Act the Commission may

protect the public interest by withdrawing its approval of the basic

agreement itself or by requiring its modification Empire State

Hightway Transportation Association v Federal MruritiJme Board

supra
As to Hampton Roads fifth exception we find in Agreement 9025

no attempt to impose a double charge for terminal facilities The

charges now imposed by the Hampton Roads terminal operators
largely railroads are charges imposed on railroad shippers They
were approved by the Interstate Commerce Commission in Inoreased

Freight Rates 1958 Ex Parte 212 304 IC C 289 1958 and were

imposed because the railroads performed many services on water

borne traffic that would normally be performed by shippers on over

land domestic traffic These include such services as loading unload

ing bracing and blocking of freight The Commerce Commission
in the Inoreased Freight Rates case supra stated at page 352

We find on the whole that respondents provide more facllltles and perform more

services in the ports for waterborne traffic than they do for domestic traffic

Thus the railroads in imposing the port charges sought to pass on

the additional terminal cost of handling waterborne traffic to the

users of such service rather than burden all of its patrons including
shippers whose cargoes do not require the use of port facilities The

imposition ofthe charges contemplated by Agreement 9025 would not

appear to result in a double charge since they would be dockage
charges imposed on the vessel and not freight handling charges im

posed on rail patrons 3

Based on the foregoing we find that Agreement 9025 has not been
shown to be unjustly discriminatory or unfair operate to the detri
ment of the commerce of the United States be contrary to the public
interest or in ciolation of the Act Itis approved

Signed FRANCIS C HURNEY

Speoial Assistoot to the Secretary
3The Commission assumes that the tenn dockage charge is used In Agreement 9025

In Its traditional sense to mean that charge assessed against a vessel for bertbing at a

wharf pier bulkhead structure or bank or for mooring to a vessel so berthed

8 F M C
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No 1059

NORTH ATLANTIC VVESTBOUND FREIGHT ASSOCIATION DuAL RATE
CONTRACT

Decilled Jallluary 29 1965

ORDER ON RECONSIDERATION 1

On March 27 1964 the Commission issued its order in this proceed
ing approving for use by the North Atlantic vVestbound Freight
Association a dual rate contract form which was also approved by the
Commission for other conferences engaged in the dual rate proceed
ings See The Dunl Rate Oases 8 F M C 16 1964 The approved
contract form was appended to the Commission s report as appendix
16B Thereafter on November 24 1964 attorneys for the Nortn
Atlantic Vestbound Freight Association filed with the Commission a

proposed draft of a dual rate contract form which had been nego
tiated in terms accepta ble to British Shippers Council and the North
Atlantic Shippers Association Notice of this filing was given in
the November 28 1964 issue of the Federal Register 29 F R 15932
and interested parties were invited to comment thereon and request
a hearing shouldthe same be desired

Three parties filed protests to the draft contract but none requested
a hearing They are U S Borax Chemical Corp the National In
dustrial Traffic League and the Dow Chemical Corp Neither U S
Borax nor Dow Chemical ship in the trade covered by this proposed

dualrate contract The National Industrial Traffic League represents
substantial importers and hence users ofinbound conferences Com

ments of the League p 1 Ve think it worthy of note that the

principal parties involved the British shippers and the association

have agreed as to the terms of the contract and ask only that the Com

1 See order decided Apr 1 1965 denying petition for reconsideration

8 F M C 387
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missio give its approval to this agreement thereby officially sanc

tioning free and collectivenegotiation
As stated in the notice of filing the proposed contract form differs

in three principal respects from the form ofthe Commission approved
dual rate contract appended to the March 27 1964 report

1 The clause relating to lxclusions does not specifically exclude chemical

products as provided by statute and does notmake any reference to petroleum
products which the Commission excluded from contract coverage In addition

the Commission provided for the exclusion of proprietary cargo when carried
in owned or chartered for a period of 6 months or longer vessels The asso

ciation s draft which excludes all bulk cargoes without mark or count article

1 d satisfies the statutory requirements of section 14b 8 of the Shipping
Act Our attention has been invited to no past usage of chartered or owned

vessels by contract signatories and the interested shippers in thetrade through
their chosen representatives have stated that they do not desire a charter ex

clusion Therefore the Commission can see no objection to the deletion of such

exclusion by the association s draft
2 The wording of the natural routing clause inthe association s draft differs

from the wording of the Commission s approved form of contract However

the association s draft contains a more exact description of a natural route

in that it specifically provides that the service provided by the carriers from

ports in Great Britain Northern Ireland and Eire shall be deemed the natural

routes In view of thefact that this more specific definition is acceptable to the

principal contract shippers and it fully satisfies the statutory requirements it

will bepermitted by the Commission
3 The association s draft deletes paragraph C of the Commission s force

majeure clause which related to conditions notunder the control of the carrier

but which did not stem from war warlike operations or hostilities Essen

tially this provision was for the benefit of the carriers in that It allowed rate

increases on less than 90 days notice forsuch circumstances Ifthecarriers are

willing to forego this additional privilege accorded them by the Commission s

decision the Commission has no objection to its deletion

The association s draft incorporates other minor changes which the

Commission will permit in view of the fact that the interested ship
pers agree to them Thus any objections to these changes by the three

protestants are hereby rejected
Therefore it is ordered That the terms and conditions of the forlll

of the dual rate contract attached hereto 2 shall be used by the North

Atlantic Westbound Freight Association to the exclusion of any other

terms andprovisions for the purpose ofaccording merchants shippers
and consignees contract rates

By the Commission JOHN lIARLLl1E Ohairman JAMES V DAY

Vice 0hairman GEORGE H HEARN Oommissioner

oommissioners Barrett and Patterson are not in agreement with the

Order oftheMajority and their reasons for disagreement follow

The form of the dual rate contract attached to the Commission s order Is omitted due
to its length

8 F M C



A ATL W B FREIGHT ASSN DUAL RATE CONTRACT 389 Ii

REASONS FOR DISAGREEMENT VITII ORDER ON RE

CONSIDERATIQN Dooket No 1059

NORTH ATLANTIC VESTllOUND FREIGHT ASSOCIATION DuAL RATE

CONTRACT

Oommissione1 8 A8htoi O BaTrett Glnd John S Patterson dissenting
Based on the record before us in this proceeding ve conclude there

is no justification for the denial of a hearing to consider a certain
serious issues involving government processes b qu stions as to the

nature of agency decisions raised by the protesters and c questions
raised by us as to the procedure followed in this case

As regards our conclusion as stated above the supporting reasons

are as follows

We dissent from the issue of an order permitting the use of a

proposed general shipper contract in response to the application
of the North Atlantic 1Vestbound Freight Association association
a conference of common earriers by wruter in foreign commerce with

out a hearing followed by an adjudication on the protests thereto

submitted by a national organization of shippers and by two shippers
because in the past it has been the practice to hear and answer serious

protests and more time is needed for this purpose This practice
coupled with the absence ofunusual and cOJnpelling reasons and argu
ments dictates review and adjudication of an exclusive patronage
dual rate contract such as the proposed general shipper contract

when it deviates from the contract authorized in docket No 1059 in

The Dual Rate OMes 8 F M C 16 report issued March 27 1964

petition for reconsideration denied served August 3 1964

The majority has said on the requirement of uniform prescribed
contract provisions that the requirement was based on a the ex

pectation of the flouse Committee on Merchant Marine and Fisheries

H Rept No 498 81th Cong 1st sess p 9 1961 b the senti

ment of theAntitrust Subcommittee 0f the Committee on the Judici

ary of the House of Representatives Report of the Antitrust

Subcommittee of the Committee on the Judiciary of the House ofRep
resentatives Pursuant to H Res 56 87th Cong 2d sess p 390

1962 and c the consideration that construction of the statute

rather than the facts ofa particular trade is involved The Dual Rate

OMes

In its decision in docket Nos 1078 and 1080 the majority reaffirmed

its conclusions and reasoning in The Dual Rate OMes that absent

a showing of circumstances peculiar to their trade which would make

inapplicable the former reasoning and conclusions such decision

would prevail pp 1 and 5 report docketNos 1078 and 1080 Other

r
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references to the requirement that all contracts are required to contain

standard provisions are on pages 14 16 19 23 25 28 31 38 and 41

of the majority report in The Dual Rate Oases As a result of these

announced principles shipper interests are believed to have come to

regard themselves as having a vested interest in the continuation with

out change in the required provisions absent changed conditions

At this time we are faced with certain higher issues than those sepa
rat ing the majority and the minority in The Dual Rate Oases relative

to the form of the contract pnrsuant to section 14b of the Shipping
Act 191G or the procedures for adjudicating disapproval pursuant
to the Administrative Procedure Act The two transcending issues

now before the Commission and requiring a hearing before resolution
are

l

y
l

LJ

1 The Commission in the words of u protester should maintain the integrity
of its deci ion in the dual rate cases by denying this petition for radical changes
therefrom otherwise in the words of hearing counsel replying to an earlier

petition for reconsideration the granting of petition of this nature encourage

attempts to seek reopening and relitigation of questions that have already been

exhaustively argued and resolved Vacillation en questions of principle can

be a matter of serious consequence to the entire Cnmmission because it will r

invite a flood of changes which will erode the entire 11 ci ion and orders and

cast doubt on the finality of all future orders

2 There should be finality to adjuuication The use of the association s

contract in docket No 1030 was not permitted and instead the Commission
1

ordered that the association s agreements are hereby approved in the form

attached to this order and that the terms of tbe agreement attached hereto

shall be used to the exclusion of any other terms and provisions 1 I

Attached was a redrafted contract prescri bed by the Commission different in

significant respects from the one before us now Finality in this adjudication
was accomplished on August 3 1964 when we denied a petitioll for reconsider
ation In our opinion clocl et No 109 is closed and is beyond reconsideration
Vc agree with hearing counsel that the dual rate cases should remain closed

unless a showing of circumstances peculiar to the trade which would mal e inap
plicahle the earlier reasoning and cOllclusions is shown Kone has been shown

to the public It is not considered that acceptability of terms to the British

Shippers Council and the North Atlantic Shippers Association is such a

ci rcumstance

Finally with regard to the procedure followed in this case the

following observations which we consider cogent are in order They
are

a The inadequacy of the communications from the association
submitted to the Commission for consideration and processing as an

application for permission to use an exclusive patronage contract
b The lack of information to the public and all interested parties

as regards all reasons considered by the applicants to be compelling
and unusual which would warrant the deviation sought from the

8 F M C
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contract approved and authorized by the Commission on March 27

1964 in docket No 1059

c The fact that the only written communication placing the pro

posed contract before the Commission which reads as follows relates

to a new contract the applicants wish approved and does not constitute
a petition to reopen docket No 1059

Re North Atlantic Westbound Freight
Association General Shipper Contract

FEDERAL MARITIME COMISSION NOVEMBER 24 1964

1321 HStreet NW

Washington 25 D C

GENTLEMEN I refer to my lettilr of September 1 1964 I am now instructed

by the North Atlantic Westbound Freight Association that the association has

reached agreement with the British Shippers Council and the North Atlantic
Shippers Council about the form of a dual rate contract which the two shippers
councils are prepa ed to recommend to their members for adoption as from

March 1 1965 A copy of the draft form of contract is enclosed witb this letter

Sincerely

f

S

KIRLIN CA1lPBELL KEATING

By RONALD A CAPONE

Attorneys for North Atlantic

WcstbounclF cight Association

RAC by
Enclosure

The letter was received by a member of the staff and stamped re

ceived in the Office of the Secretary on November 24 1964 It was

meta morphosed into a petition and a Notice of Petition Filed for

Approval dated November 25 1964 was published in the Federal

Register on Saturday November 28 1964 over the signature of the

Secretary 29 F R 15932 referring to the letter as a petition filed for

approval pursuant to section 14b of the Shipping Act 1916 and the

contract into a contract filed for approval
These actions have been construed by the majority as compliance

with the provisions of section 1 b stating on applicatiqn the

Federal Maritime Commission i I shall after notice and hearing
by order permit the use by any common carrier or conference of such

carriers in foreign commerce of any contract Ie lie followed by a

description of the contracts of the type now before us Ve disagree
Even assuming no shift in policy the applicants have not provided

the public with any new facts or reasons why the three principal
changes in the previously permitted contract form are needed or are

superior at this time A hearing would produce the relevant infor

mation especially in the absence of it being communicated in a form

by hich the public could be informed To our knowledge neither

the British nor American shippers nor any parts of the public have
been given the opportunity to obtain the necessary explanations an

8 F M C
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justifica1ions To say the least the a pplicants should come forward
with the needed information vVe consider a hearing necessary for
this purpose especially since we hold that the communications from
the applieants represent a request for the approval of a new contract

which they deem more appropriate than thecontract already approved f

by the Commission To date thorough consideration of the issues S

involved in the significant shift ofpolicy that has occurred in reJation

to achieving compliance with these provisions in the light of such
vital information has not allowed public participation as a result of

the procedures followed

Signed THOMAS Lrsr

Secretary
8 F M O
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DOCKET No 1059

NORTH ATLANTIC WESTBOUND FREIGHT ASSOCIATION DUAL RATE
CONTRACT

Deoided April 1 19f5

ORDER DENYING RECONSIDERATION

The Commission entered an order in this proceeding J anuary 29
1965 That order approved for the use of the North Atlantic tVest
bound Freight Association a form of dual rate contract submitted

pursuant to section 14b of the Shipping Act 1916 for use by the
association The Commission s orderor that date emphasized that
the draft contract had received the approval of the British shippers
involved which represent the overwhelming majority of the shippers
in this inbound trade and the protestants to the form of co tract

were not shippers in the trade and consequently not affected by this
contract Further none of the protestants requested a hearing

On March 1 1965 Protestant U S Borax Chemical Corp filed
a petition for reconsideration of that order On March 5th the North
Atlantic Vestbound Freight Association filed its reply to the instant

petition requesting that the petition be denied

The instant petition has not brought to our attention any matter

claimed to have been erroneously decided as required by rule 16 b
ofour rules ofpractice andprocedure

The Commission wishes to reiterate that its approval of the form
of contract submitted by the North Atlantic V estbound Freight Asso
ciation wasbased on the peculiar facts of that trade and such approval
in no vise detracts from the principle of uniformity enunciated in
the Commission s decision in The D talRate a8e8 8 FlH C 16 1 64
In that decision the Commission indicated that some variations in
contract forms would be allowed where peculiar or special circum

stances in a given trade warrant a variation Our decision here should
not signal the filing of petitions for contract modifications in other
trades which are not based on substantial reasons therefor

mharris
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Now therefore It is orde1 ed That the petition of U S Borax

Chemical Corp for reconsideration of the Commission s order en

tered in docket No 1059 on January 29 1965 be and it hereby is

denied

Oornmissioners Ashton O Ba1rett and John S Patterson dissenting

Based on the petitions before us in this proceeding we conclude

there is not sufficient justification for the denial of a reconsideration

of the decision and order served January 29 1965 as indicated in our

dissent therein and for th following reasons

1 Inspite of the disclaimer ofdeparture from the report and order
in The Dual Rate Oases requiting uniformity in contracts and allow

ing variations based on peculiar or special circumstances in a given
trade no such circumstances have been adequately shown so there is

actually a departure and the basis or reasons therefor ought to be

exphtined to the public
2 Absent such an explanation the order herein cannot avoid sig

naling the filing ofpetitions for contract modifications in other trades

which are not based on substantial reasons

Signed THOMAS LISI

Secreta1Y
8 F M C
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No 1155

IMPOSITION OF SURCHARGE ON CARGO TO IANILA REPUBLIC OF THE

PHILIPPINES

Decided Febrlta1 Y S 1965

Except as to newsprint out of Searsport Maine surcharges imposed by respond

ents on cargo from the United States to Manila found not to be in violation

of sections 15 16 17 or 18 b 5 of theShipping Act 1916

Respondents Maersk Line and Pacific Star Line by imposing a surcharge on

newsprint at Searsport Maine while they do not apply a surcharge at

nearby Canadian ports have prejudiced and discriminated against shippers

of newsprint at thePort of Searsport as well as the port itself

l

e

Edward D Ransom and Robert F Fishm for Pacific Yestbound

Conference and member lines respondents
Elkan Turle Jr for Far East Conference and member lines

respondents
George F Galland for respondent Compagnie 1aritime des Char

geurs Reunis

Thomas R Matias and Rober tJ Black ell hearing counsel

A L Jordan presiding examiner

r

REPORT

BY THE CO Th1ISSION John IIarllee Ohairrnan James V Day
Vice Ohairmanj Ashton C Barrett George If Hearn John S
Patterson Oommissioners

The CommissiQn instituted this proceeding on its own motion to in

vestigate the lawfulness ofsurcharges on cargo moving from ports in

the United States to 1anila Republic of the Philippines The pur

pose of the proceeding is to determine whether the surcharges are

contrary to sections 15 16 17 and 18 b 5 of the Shipping Act 1916

The Commission named as respondents the Pacific VTestbound Con

ference and its members the Far East Conference and its members

Hawaii Orient Hate Agreement and members Pacific Star Line Com

pagnie 1aritime des Chargeurs Reunis and PacificNavigation System
Inc

o Ii1 18 Ql
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The Pacific lVestbound Conference provides service to Manila from

the Pacific coast of the United States and Canada The Far East

Conference serves Manila from U S Atlantic and gulf ports but this

range of service does not include Canadian Atlantic ports Maersk

Line however a Far East Conference member serves Canada as an

independent and IsthmianLines also a Far East Conference member

lifts nlanila bound cargo at Halifax Nova Scotia Pacific Star serves

ports on the Atlantic coast of the United States and Canada as an

independent and Compagnie l1aritime des Chargeurs Reunis pro
vides independent service from U S Atlantic and gulf ports The

service of Pacific Navigation is not described in the record

The Far East Conference on July 25 1963 and the Pacific lVest

bound Conference on July 29 1963 filed with the Commission sur

charges of 10 per ton as freighted on cargoes destined for discharge
at Manila to be effective October 28 1963 At about this same time

the other respondents imposed surcharges of 19 per ton on cargo
destined for discharge at llanila

The Far East Conference the Pacific lVestbound Conference and

Pacific Navigation reduced their surcharges from 10 to 5 per ton

effective December 26 1963 HawaiiOrient reduced its 10 surcharge
to 5 effective December 28 1963 Pacific Star changed its surcharge
from 10 to 10 percent per ton effective December 12 1963 and Char

geurs also changed its 10 surcharge to 10 percent with a maximum of

10 per payable ton effective December 9 1963 These charges are

in effect at present
The surcharges were imposed at the port of Manila as a result of a

strike and related labor difficulties which began during mid 1963 The

strike primarily affected the port Arrastre Service at Manila The

Arrastre Service in the Philippines has the authority to acq lire

take over operate and superintend such plants and facilities as may

be necessary for the receiving handling custody and delivery of

articles and the convenience and comfort of passengers and the han

dling of baggage The Arrastre assumes responsibility for

the handlingof cargo on the Manila piers Cargo is delivered directly
into the hands of the Arrastre who assume responsibility for move

ment on the pier sorting storing and the ultimate delivery of the

cargo to the consignee The ship s responsibility ends at its tackle

The Arrastre has a history of both private and public ownership
Since 1962 it has functioned under the Bureau of Customs but a plan
has been formulated recently to return it to private enterprise

During the middle of 1963 the port ofManila waspractically closed

by a strike primarily affecting the port Arrastre The strike was

accompanied by disorder and violence with a long term disruptive
effect on the port The Arrastre strike of 1963 was precipitated by

8 F M C
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uncertainty of status of the Arrastre labor contract with the strike s

intensity being later heightened by the jurisdictional issue between

two labor factions In lay of 1963 longshoremen furnished by the

contracting union struck The Arrastre employed nonunion labor

subsequent to the outbreak of the strike which appears to have pre

cipitated an outbreak of violence resulting in the damage and destruc

tion of hilos and other pier equipment This in turn contributed to

cargo accumulation and slow discharge of vessels The strike con

tinued through the summer and in October the port W3 S virtually
closed down in an effort to control sit in strikes The strike ter

mUlated late in October but some unrest continued due to the labor

jurisdictional issue Similarly pier congestion continued because

of the lack of adequate pier equipment and lessened labor efficiency
In considering the imposition of the surcharge the respondent

conferences considered both the amount and applicability of the

charges The Pacific Westbound Conference originally proposed a

surcharge of 25 percent of the basic freight rate and pUrSllant to the

terms of agreement No 8200 between the two conferences sought con

currence from the Far East Conference The Far East Conference
refused concurrence on the ground that a percentage when applied
in a like amount by both conferences would tend to upset the historical

differential in basic rates which exist between the two conferences

Finally the conferences agreed upon the 10 per ton figure
Conferences in foreign to foreign trades also imposed surcharges

on Manila bound cargo The Australian Conference imposed a 25

percent surcharge effective July 22 1963 the Far Eastern Freight
Conference of London and the Bay Bengal Philippine Conference

imposed surcharges of 25 percent effective August 1 1963 the Ma

laya China Japan Conference effective August 10 1963 and the

Hong I ong Philippines Conferelice effective August 23 1963 im

posed surcharges of 25 percent and the Japan Philippines Conference

imposed a surcharge of 2 effective December 1 1963 The Australian

Conference 25 percent surcharge was not in effect at the time of the

hearing The Far Eastern Freight Conference of London s 25 percent
surcharge was reduced to 10 percent effective December 30 1963

In the weeks following the effective date of the surcharges there

was improvement in conditions at lanila Delay due to congestion
lessened and vessel turnaround time improved vVhile this improve
ment by the close of 1963 did not find areturn to pre strike normalcy
respondents reduced their surcharges in December In the late

months of 1963 Philippine authorities attempted to clear congestion
in Manila Army trucks were used to clear cargo backlogs bonded

warehouses wereemployed for the storage of cargo not ordinarily put
in bond and some equipment was borrowed Nevertheless due to

8 F M C
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398 FEDERAL MARITIME COMMISSION I
both the intensity of the Arrastre strike and to the disturbing effect
of the strike s yet unsettled causes the port of l1anila is currently

time of hearing operating at less than a normallevel of efficiency
This fact has resulted in the curtailment of service at that port on

the part of Some operators and in frequent abnormal delays for ves

sels calling there in recent months Respondents are in no way a party
to or themselves the cause of the present conditions in Manila and the
result is to place upon them an additional element of cost for the per
formance oftheir Manila services

Respondents have offered two cost justifications regarding the level
of the surcharges One concerns the time or rate of vessel discharge
and the other total time spent in port The time or rate ofdischarge
approach is keyed to the tons per gang hour concept This is the

number of tons handled by each gang per hour that it is working and

is computed by dividing the total number of hours worked by each

gang into the number of tons discharged While the rate of vessel

discharge will vary extensively depending on the commodities in
volved general cargo is being discharged at Manila at approximately
half the rate that could be expected during a period of normalcy

The other statistical approach offered by respondents deals with the
total time spent in the port of Manila for vessels arriving there in the
several months before the hearing In this connection respondents
have shown that an unusually long amount of time is required for
service in Manila

The conferences set the initial surcharge of 10 per ton at a level
to compensate the carriers for out of pocket expenses incurred at

11anila Expenses among conference members of course vary the
selection of one level of reimbursement logically required a formula
of average expense Such a formula was used by the Far East Con
ference being arrived at in the following manner the daily cost for
the operation ofa conference vessel ranges from 1 500 to 3 600 with
the average daily cost being 2 500 Four days delay was considered

the average at the time making the cost for the average vessel 10 000
This cost was passed on to cargo on the basis of the June 1963 con

ference carryings During June 28 conference vessels carried 29 000
tons of cargo to Manila averaging approximately 1 000 tons per vessel

The average cost vessel carrying the average tonnage of cargo being
delayed for an average period of time resulted in the determination

that 10 for each ton of cargo compensated costs

1 According to American President Line s experiences during 1960 1961 cargo moved
at the rateof 8 or 9 tons during the strike period of 1963 at 1 to 3 tons and in November
and December 1963 at 5 tons per gang hours Pacific Far East Line agreed that before
the strike the 12 ton rate was normal for discharging general cargo at Manila The ex

periences of Chargeurs as to vessel discharge time varies from those of APL but the

pattern Is similar

8 F M C



SURCHARGE ON CARGO TO MANILA 399

The Pacific Vestbound Conference used a similar formula showing
1 hat its average vessel carried roughly 800 tons to J1anila that it suf

fered roughly four days delay over normal that the average daily
vessel cost wasbetween 2 000 and 2 400 a figure representing a com

promise between low cost vessels and American ships whose costs ran

3 600 to 4 800 per day and that taking the lower average figure of

2 000 per day daily costs would be returned by a figure of 10 per ton

The reduction of the conference surcharges in December to 5 per
ton was not based upon a specific revaluation of costs but represented
a 50 percent reduction on the basis of some port improvement

DISCUSSION

The presiding examiner found that thesurcharges werenot contrary
to the applicable provisions of the Shipping Act He found that the

surcharges were additional charges for service at J1anila which reason

ably approximated the additional cost ofproviding the service Fur

thermore he found that the form and the impact of the surcharges
were not prejudicial to shipping interests in the United States The

examiner concluded that the imposition of the surcharges was not

violative of sections 15 16 17 and 18 b 5 of the Shipping Act

Hearing counsel excepts on the ground that the form of the sur

charge the fixed dollar amount as opposed to a percentage fornl

is unlawful since it is prejudicial to shippers of low valued low rated

commodities Hearing counsel also excepts on the grounds that the

application of the surcharge by Maersk Line and Pacific Star Line at

Searsport Maine while no surcharge is applied at nearby Canadian

ports is contrary to the provisions of sections 16 first and 17 of the

Shipping Act

Hearing counsel did not except to the examiner s finding that on the

record the surcharges were justified because of port congestion or that

the overall revenue derived from the surcharges was a reasonable

approximation of the cost incurred in calling at Manila Neither did

hearing counsel except to the examiner s finding that there was no

showing on this record that the different surcharges in different trades

resulted in prejudice to American exporters Ve adopt those findings
to which noexception has been taken

The basic purpose behind surcharges such as those in issue here is

to reimburse the carriers for additional costs temporarily incurred by
the performance of their service and which costs the carriers are not

recovering through their basic freight rates It is not disputed that

the overall revenue derived from a surcharge of 10 per tonreasonably
approximates the additional extraordinary cost for calling at Jfanila

The onlyquestlon r ised then is whether it is proper for shippers to
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be assessed on 1 tonnage basis rather than on a percentage of the

freight rate vVe feel that the surcharge based upon a specific dollar
amount per ton weight or cube as freighted is a perfectly proper
method of recouping the loss due to delay and congestion

Nevertheles s hearing counsel argues that the form of the surcharge
is prejudicial to low rated commodities and preferential to high rated

commodities The argument has only superficial appeal for it is pre
mised upon the claim that the fixed dollar surcharge places an undue

share of the cost of the delay on low value low rated commodities

The record is quite to the contrary The cost of the delay which is

admittedly recouped by the surcharge is equally apportioned between

all cargo But hearing counsel submits that the surcharge is imposed
without regard to competitive quality value freight rate handling
or transportation characteristics Therefore they contend that low

rated commodities pay the cost of delay disproportionately high to its

basic characteristics But the argument overlooks the fact that the

charge is constructed on the most basic characteristic of cargo weight
or cube In fact many accessorial charges including handling and

wharfage are levied on a per ton basis without regard to freight rate

value etc Although freight rates may reflect value of the commodity
the rate at least equally reflects stowage factors Considering that

one type of cargo creates no more nor less delay than another wethink

the fixed clollar per ton charge is fair

Furthermore the fixed dollar per ton surcharge does not violate

section 16 first of the Act because the requisite conlpetitive relation

ship is not shown between high and low rated cargo There can be

no undue or unreasonable preference or advantage to one and no undue

or unreasonable prejudice to another person locality or description
of traffic absent a real competitive relationship between the one ad

vantaged and the one disadvantaged TVest Indies Fruit 00 v Flota
Jlercante 7 F M C 66 1962 Boston TVool Trade Association v

AI A T 00 1 U S S B 24 30 1921 In order to demonstrate

unjust discrimination and undue prejudice the evidence must dis

close an existing and effective competit ive relation between the preju
diced and preferred shipper localities or commodities

Phila Ocean T1rlfic B1treau v Ewport S S Oorp 1 D S S B 538

541 1936 Our holding in TVest Indies is controlling here

Prejudice to one shipper to be unjust must ordinarily be such that it constitutes

a source of positi ve advantage to another Port of Philadelphia Ocean T rafic
Bm eal6 v The Export 8 8 Oorp et aZ 1 U S S B 101 1926 The competitive
relationship is necessary not only to show the extent to which the complaining

shipper was damaged by the alleged preference prejudice or discrimination its

establishment is also necessary to prove the violation itself American Peanut

Oorp v M M T 00 Slrp1 a Boston lflool Trade Ass1v ilJ M T 00 supra

7 F M B 66 71 2
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Likewise the form of the surcharge is not contrary to section 17
The record does not show that American exporters have been discrim

inated against in favor of foreign exporters or that the surcharge in

general is unjustly discriminatory between shippers and ports Con

sequently we reject hearing counsels argument that respondents have

violated sections 16 and 17 by discriminating against low rated in

favor of high rated commodities

Hearing counsel s exception to the examiner s failure to find that

the MaerskLine and Pacific Star Line violated section 17 by imposing
thesurcharge at Searsport Maine is in part well taken

The Great Northern Paper Company is an exporter of paper and

newsprint competing with Canadian mills for the Philippine market

Ithas traditionally shipped its products from Searsport Maine where

the surcharge is applicable Canadian competitors shipping from

eastern Canada pay no surcharge in the Philippine trade Newsprint
is a low rated commodity with a small margin of profit During the

first 9 months of 1963 Great Northern shipped about 700 tons ofnews

print a month but none was shipped in November and December

Since Great Northern can avoid the surcharge by utilizing Canadian

ports and thus maintain a competitive position in the Philippines it

has embarked on a program of diverting newsprint from Searsport
Maine and has now begun to export from the Canadian port of St
John This diversion to Canada is not without some expense to Great
Northern and it deplores the inability of Searsport to handle this

cargo Great Northern s business is so competit ive in the Philippines
thatit has not been able to pass on the entire surcharge to its customers
and it lost sales totaling about 1 400 tons of paper in November and

December 1963 that weremade by Eastern Canadian mills

These facts establish that Pacific Star Line and Maersk Line by as

sessing a surcharge on newsprint at Searsport Maine while not at

Canadian Atlantic ports have unj ustly discriminated against Great

Northern and the port ofSearsport whileadvantaging Canadian ship
pers of newsprint and the port of St John VT e find that a sufficient

competitive relationship exists between the shippers and ports con

cerned we find that Great Northern and the port of Searsport have

suffered pecuniary harm by the imposition of the surcharge and the

resultant diversiQn of traffic and we find that the transportation con

ditions are similar from St John and Searsport Pacific Star and

Maersk therefore have demanded charged and collected a charge
which is unreasonable Ve find this conduct to be contrary to the

provisions of section 17 which provides that no common ca rrier by
water in foreign commerce shall demand charge or collect any rate

fare or charge which is unjustly discriminatory between shippers or

ports or unjustly prejudicial to exporters of the United States as

8 F M C
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compared with their foreign competitors West Indies Fruit Co v

Flota Mercante supra Grays llarbor Pulp Paper Co v A F

Klaveness Co AIS 2 U S MC 366 369 1940 We will order

these carriers to cease and desist from this unreasonable practice by
removing the inequality of treatment between shippers and ports by
appropriate tariffamendments

ULTIMATE CONCLUSIONS

1 Respondents are justified in imposing a surcharge on cargo un

loaded at the port of Manila because of the extraordinary delay oc

casioned by labor difficulties and portcongestion
2 Respondents surcharges except as noted below reasonably ap

proximate the additional cost of serving the port of Manila and are

therefore not in violation of sections 15 16 17 and 18 b 5 of the

Shipping Act 1916

3 Respondents surcharges imposed on a fixed dollar per ton basis

or on a percentage of the freight rate basis are not unjust or unreason

able in violationof sections 16 first or17 of the Shipping Act 1916

4 Respondents Maersk Line and Pacific Star Line by imposing a

surcharge on newsprint at Searsport Maine while they do not apply a

surcharge at St John New Brunswick Canada have demanded

charged and collected a charge which is unjustly discriminatory be

tween shippers and ports and unjustly prejudicial to exporters of the

United States as compared with their foreign competitors contrary to

section 17 of the Shipping Act 1916

An appropriate order will be issued

8 F M C



FEDERAL MARITIME COMMISSION

No 1155

IMPOSITION OF SURCHARGE ON CARGO TO MANILA REPUBLIC OF THE

PHILIPpiNES

ORDER

This proceeding having been initiated by the Federal Maritime

Commission pursuant to rule 5 g of its rules of practice and proce
dure and the Commission having fully considered the matter and

having this day made and entered of record a report containing its

findings and conclusions which report is hereby referred to and made

apart hereof

It is ordered That respondents Maersk Line and Pacific Star Line

cease and desist from assessing on newsprint moving from Searsport
Maine to Manila Republic of the Philippines a surcharge which is

prejudicial and discriminatory to exporters of newsprint from the

United States and to the PortofSearsport IVtaine
Itis further ordered That respondents aersk Line and Pacific Star

Line shall notify the Commission within 15 days of the date of this

order the manner in which they shall eliminate such prejudice and

discrimination

By the Commission

8 F M C

Signed THOMAS LISI

Secretary
403



FEDERAL MARITIME COMMISSION

DOCKET No 1145

REDUCTION IN FREIGHT RATES ON AUTOMOBILES NORTH ATLANTIC

COAST PORTS TO PUERTO RICO

DOCKET No 1167

REDUCED RATES ON AUTOMOBILESATLANTIC COAST PORTS TO PUERTO

RICO

Decided February 4 1965

Reduced rate of respondents on automobiles from North Atlantic coast ports

gulf ports and South Atlanti coast ports to ports in Puerto Rico found

to be unjustly and unreasonably low under the Shipping Act 1916 and the

Intercoastal Shipping Act 1933 as amended and minimum just and rea

sonable rate determined

Alan F Wohlstetter for respondent Motorships ofPuerto Rico Inc

Robert N Kharasch for respondent American Union Transport Inc

Oarl H lVheeler for respondents Vaterman Steamship Corp of

Puerto Rico and Sea Land Service Inc Puerto Rican Division

Paul J Ooughlin for respondent Seatrain Lines Inc

Gerald A Maliafor respondent Containerships Inc

Edward T Oornell and O Gordon Anderson for respondent TMT

Trailer Ferry Inc C Gordon Anderson trustee

John Mason and Oharles OoZgan for respondent South Atlantic

Caribbean Line Inc

John T Rigby and J alneS W Symington for intervener the Com
monwealth of Puerto Rico

Donald J Brunner William Jarrel Smith Frank Gormley and
Robert J Blackwell as hearing counsel

OharlesE Morgan hearing examiner

REPORT

BY THE COl1MISSION John Harllee Ohairman James V Day
Vice Ohairman Ashton C Barrett 001nmissioner

These proceedings were instituted to determine the lawfulness un

der the Shipping Act 191 apd the Intercoastal Shipping Act 1933
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ofproposed reduced rates and related charges on automobiles ofall of

the carriers in the trades from North Atlantic South Atlantic and

gulf coast ports of the United States to ports in Puerto Rico Sepa
rate hearinOs were held beforethe same examiner who issued an initial

b

decision in each of the proceedings Exceptions and replies were filed

upon which we have heard oral argument Because the issues in large

part overlap the two proceedings are consolidated for decision

The trades under investigation in these proceedings have historically
been characterized by severe competition the greatest competition
existing between those carriers operating out ofthe same areas

Five carriers American Union Transport Inc AUT Sea Land

Service Inc Puerto Rican Division Sea Land Containerships Inc

Containerships Seatrain Lines Inq Seatrain and Motorships of

Puerto Rico Inc Motorships operate out of North Atlantic ports
All had a 35 cent automobile rate plus a 2 cent arrimo charge at the

time of service of the relevant initial decision except AUT which had

a rate of32 cents plus 2 cents arrimo

Containerships had also proposed an additional allowance of 12 5

percent suspended by Commission order on its 35 cent rate to shippers
whose automobiles are carried on deck for the convenience of the car

rier with the consent of theshipper
Prior to these proceedings all of these carriers had operated at a

38 c nt rate plus 2 cent arrimo for approximately 4 years
Two carriers TnlT Trailer Ferry Inc C Gordon Anderson

trustee TMT and South Atlantic Caribbean Line Inc SACL

presently operate from Florida ports to Puerto Rico TMT at a 31 cent

rate and the latter taking into consideration its absorbed charges at

a 32 cent rate The South Atlanticcarriers do not publish a separate
arrimo charge Prior to these proceedings Tl1T had maintained a

34 cent rate and SACL a rate ofapproximately 33 5 cents

Waterman Steamship Corp of Puerto Rico vVaterman which

operates from Gulf ports to Puerto Rico was made a respondent but

did not participate in these proceedings Its current rate is 38 cents

plus 2 cents arIimo

Seatrain s southbound carryings of automobiles out of North At

lantic ports have been minimal and arenot a major factor in the trade

Seatrain s rate policy is to maintain the same rate on autos as is main

tained by Sea Land

Alcoa Steamship Company Inc originally was a respondent in No

1145 but was dismissed from that proceeding after it withdrew its

proposed reduced rate of 35 cents It handled about 800 to 850 ca rs

in a previous noncalendar year period
The total annual automobile carrying capacity of the carriers in the

Puerto Rican trade substantially exceeds the available automobile
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traffic The examiners raugh calculatian af the carriers c pacity is
as fallaws I

Autos per No Autos per
Carrir voyage voyages year

AUT n U nU u u u u u 200 50 10 100

Sea Land n 400 35 14 000

Motorships n 250 30 7 500

Containerships u u u 80 25 2 000

SACLu u n n n u u u hU 100 50 5 000

TMT uu
n nu uu u u 100 76 7 600

A1008 800

Seatrain n u n on

Watermanh U u u u On U n

TotaL h u U ou hUU u 46 900

The examiner in his initial decisian in dacket 1145 declared the

prapased 35 cent rate aut af the Narth Atlantic parts to be unjustly
and unreasanably law and unlawful The examiner cancluded based

upan data relating to its past aperatians and prajectians relating to

its future carryings based upon cammitments abt ined fram autama

bile dealers that respondent Matarships prabably cauld aperate
prafitably at the 35 cent rate pravided its prajections were carrect

Hawever because af his additianal findings that the praposed reduc
tian wauld bring about and aggravate the autamabile rate war and

likely wauld cause rates an the basic cammadities essential to Puerto
Rica s ecanomy to be raised he set a minimum rate level af 37 cents

fram Narth Atlantic ports effective far a periad af two years at

the expiratian af which time the carriers will be left free to petitian
far adjustment af such minimum rate an the basis af the then volume
af autamabiles maving in the trade and other pertinent factars in

cluding the economic health of the cammon carriers in the Puerto

Rican trade and the progress af the averall Puerto Rican econ

omy and haw these factars relate to the ocean transportatian rates

In his initial decision in docket 1167 the examiner set as a praper
standard far rates in the trade minimum rates neither to o high sa

as to penalize the autamobile shippers nor taa law so as to force a

number of carriers out of the trade and thereby nat only hurt the

Puerto Rica automabile econamy but also other segments af the econ

amy of the Commonwealth IIe had faund that the trade is greatly
aver tannaged and that automabile carrying capacity far exceeds

prosepctive automobile valume He furt her faund that so far as

this record shaws on thebasis of normal accounting procedures no car

rier of autamobiles in this trade except T 1T earned any profit on

8 F M C



REDUCED RATES ON AUTOS N ATL COAST TO PUERTO RICO 407

automobiles in 1963 or if any carrier other than T 1I earned a profit
it was a relatively small one fIe therefore determined that since

most carriers are losing money at present levels the rate should be

higher than 35 cents He concluded and found estimating some

yearly increase in automobile volume a rate lo ver than 38 cents

which had been in effect in the North Atlantic trade prior to these

proceedings may be justified
The examiner then set 37 cents as the just and reasonable minimum

evel for the North Atlantic respondent carriers in these proceedings
plus a 2 cent arrimo charge per cubic foot or an all inclusive 39 cent

charge
Secondly because of the tradition of maintaining the same rates

from the North Atlantic and the gulf to Puerto Rico and the failure

of the gulf coast carrier to participate in the proceedings the examiner

set the same minimum rates for automobile carriage from gulf ports
to Puerto Rico as from North Atlantic ports

Thirdly the examiner in the light of his findings that for a long
time past a differential had existed between the North Atlantic car

riers and theSouth Atlanticcarriers without any appreciable diversion

of new cars from the North Atlantic areas preserved the differential
but set it at 4 cents rather than the previous 7 cents to encourage the

movement of used cars out of the New York area The examiner

also set a I cent differential of the rates of T 1T under those of SACL
which competes with TMT for the carriage of used cars In other

words the minimum rates set for TMT and SACL were respectively
35 cents and 36 cents inclusive of arrimo charges

The examiner also disallowed the proposed 12 5 percent allowance

of Containerships for on deck carriage of automobiles as an unduly
disturbing factor in a trade already beset by a rate war and a com

petitively predatory device unjustified by the circumstances in the

trade

Ve agree with the findings and conclusions of the examiner in these

proceedings and adopt them as our own with the exeception of the

setting of a time period for the minimum rates

The minimwm rate from North Atlantic ports to Puerto R teo

None of the parties other than Motorships AUT and hearing coun

sel excepts to the ruling of the examiner fixing the North Atlantic

and gulf rates at 37 cents plus arrimo

Motorships contends that the examiner s finding that a 35 cent rate

would bring about and aggravate the automobile rate war is not

supported by the record here under consideration and maintains that

its 35 cent rate mu t be approved as the examiner found it to be

compensatory

e

I

o m r
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IAUT contends thatthe examiner erred in failing to find its proposed
rate of 32 cents lawful but does not object to a minimum rate if fixed

uniformly for all North Atlantic carriers

Hearing counsel maintain that the examiner should have established

a 35 cent rate as the lawful minimum for the North Atlantic carriers

The examiner found that Motorships because of its commitments

obtained from automobile dealers could probably operate profitably
at a 35 cent rate However he also found that most carriers made little

profit at a 38 cent rate and were losing money at the 35 cent rate

The record shows that the 35 cent rates of the North Atlantic carriers

other than Motorships were filed by them to maintain a competitive
position i e they were the product of a rate war and were not such

rates as would have existed normally in the trade

In determining the propriety of a rate the Commission must con

sider more than whether or not it is compensatory to the carrier

Rates which may be compensatory to some of the carriers may indeed

not be compensatory to all of them It is precisely to prevent this

forcing of rates to unremunerative levels that the Commission has

in the past set minimum rate levels even though the rates of all car

riers in the relevant trade had not been shown to be noncompensatory

Intercoastal Rate St1vucture 2 U S MC 285 301 303 1940

However even if it could be conclusively shown that all cn rriers

in the North Atlantic Puerto Rican trade could operate profitably at

the proposed 35 cent automobile rate we would be compelled because

of our concern for the general public interest to disapprove the 35 cent

rate It is axiomatic in common carriel regulation that some com

modities may in the public interest be required to bear more than their

full share ofallocated costs B re O R R v United States 345 U S 146

1953 and the Commission has recognized the applicability of this

principle to its own determinations Increased Rates on Slltgar 196

7 F M C 404 412413 1962 The Court of Appeals for the District

of Columbia Circuit in reviewing our decision General Increases in

Rates Pacific Atlantic Guam Trade 7 F MC 423 1962 in Guam

v FrfO 329 F 2d 251 254 1964 commented that it frequently
happens that when general revenues and expenses are computed on

an overall basis applicable to the entire business of a carrier some

items if separated appear as carried at noncompensatory rates This

result ensues from th compelling obligation of the carrier to render

public service and it has been approved
The record in this proceeding shows the necessity for higher rates

on automobiles than would arise from purely competitive conditions

beca use of the overall needs of theeconomy of Puerto Rico

Puerto Rico has a population of some 24 million people and a per

capita income of 717 which is one fourth the average per capita

e
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income of the United States as a whole and only one half that of the

poorest of the several States Because of its limited resources it must

depend upon ocean carriers travelling between it and the continental
United States for movement of over one half of the goods it consumes

and exports
The Commonwealth is at present epgaged in a program of economic

improvement through industrial development known as Operation
Bootstrap which has already resulted in the establishment in Puerto
Rico of almost 1000 industrial plants However despite the success

of the program to date unemployment continues to average approxi
mately 12 percent

Puerto Rico is dependent upon the United States not only for basic
consumergoods but also for the raw intermediate and finished prod
ucts required in connection with Operation Bootstrap In order to

keep the cost of living within the limited means of its people and to

insure the growth of Operation Bootstrap Puerto Rico must have

ocean rates maintained at the lowest reasonable levels
The Government of the Commonwealth from time to time has re

quested the ocean carriers serving between the United States and
Puerto Rico to maintain rates on certain commodities at levels which

may not be fully compensatory to the carriers Such requests are

made 1 in instances where an increased transportation rate such as

the rate on tinplate southbound would tend to inhibit the growth or

continuation of industries in Puerto Rico 2 in instances where an

increased transportation rate such as the rates on beans potatoes and

onions southbound would result in higher consumer costs for basic

foodstuffs and 3 in instances where an increased transportation
rate such as the rate on coconuts northbound seriously would in

hibit exports from Puerto Rico The Commonwealth has been mind
ful that additional cost burdens would be cast upon other cargo mov

ing in the trade and believes that such ratemaking practices are neces

sary for the overall growth and health of the economy of Puerto Rico

In the present proceeding the Commonwealth strongly urged that

the revenues which the carriers receive in this trade for the movement

of automobiles should be such as to not only cover the cost of the

movement of the automobiles but sufficient also to support some share

of the costs of the movement of the basic commodities such as tin

plate beans potatoes onions and coconuts

The 38 cent rate on automobiles which has been in effect since 1959
has not impeded the movement of automobiles from New York to
Puerto Rico From the United States as a whole the yearly move

ment of new cars to Puerto Rico has increased from roughly 8 000 in

1959 to 15 000 in 1962 This growth in the Puerto Rican automob le
market is attributable to the growth in the economy of Puerto Rico

Ti Mn
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The continued growth andhealth of the automobile industry in Puerto

Rico depends largely upon the continued growth and health of the

overall economy ofPuerto Rico

As the examiner found in docket 1167 Some decrease in the 38 cent

rate is justified by the increase in carryings which the record shows

may reasonably be expected The 37 cent rate will allow the automo

bile shippers to share in the benefits of this increase in carriage At

the same time however it will be high enough to allow a sufficient

number of carriers to remain in the trade adequately to maintain the

transportation of basic foodstuffs and products for Operation Boot

strap at a level which will not endanger the health of the overall

Puerto Ricaneconomy
Conversely the 35 cent rate is unjust and unreasonable because as

shown above it is noncompensatory to a majority of the carriers and

operates in a manner adverse to the overall economy of Puerto Rico

We therefore pur uant to the authority vested in us by section 4 of

the Intercoastal Shipping Act 1933 prescribe a rate of 37 cents a

cubic foot plus an additional charge for arrimo of 2 cents a cubic foot

as a justand reasonable minimum level for the North Atlanticcarriers

In lieu of the above the carriers may publish an all inclusive rate of

39 cents a cubic foot

The rninirnum rate frorngulf ports to Puerto Rico

Vaterman the carrier from gulf ports was made a respondent but

chose not to participate in these proceedings Because of the nonpar

ticipation of the gulf carrier and the fact that automobile rates from

the gulf to Puerto Rico have traditionally been the same as those from

North Atlantic coast ports we determine that the minimum rate for

all carriers operating from ports in the Gulf of Mexico should be the

same as the minimum rate for carriers operating from the North

Atlantic

The minimwm rates for the carriers from South Atlantic ports to

Puerto Rico

TMT contends that the examinererred in failing to find that SACL s

minimum rates out of South Atlantic ports should be set at the same

level as those of the North Atlantic carriers in light of SACL s state

ment that fluctuations in the North Atlantic carriers rates on auto

mobiles would not materially affect its carryings It further main

tains that it is entitled to a 31 cent rate less arrimo thus establishing
a 6 cent differential of its rates under those of SACL arguing that the

examiner failed to give adequate weight to all of the relevant competi
tive factors

8ACL contends that the examiner erred in granting differentials

but that if a differential is to be set below the rates of the North
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Atlantic carriers it should be set at the same level for SACL and

TMT

Hearing counsel and several North Atlantic carriers indicate in

their exceptions that they feel that the examiner erred in setting dif

ferent ials

T 1T and SAeL the carriers from South Atlantic ports to Puerto
Rico are in severe competition with each other for the carriage of used
cars SACL is unable because of its on deck mode of carriage to

compete with TMT for the carriage of new cars whose dealers require
thatthey be shelteredfrom the weather

The amount of competition between the North Atlantic and South
Atlantic carriers however is considerably less The record does not

show that there exists or is likely to exist in the foreseeable future

any substantial diversion of new cars from the North Atlanticcarriers

to Tl1T Almost all of the new automobiles of Generall1otors Ford

and Chrysler move out of North Atlantic ports and almost all of the

new automobiles ofAmerican Motors move out ofFlorida Although
there was one test shipment of five Generall1otors cars from Atlanta

Ga and thepossibility of a shift in prod ction of about 1 000 to 1 500

Chevrolets of a standard model from its Tarrytown N Y facility to

its factory in Atlanta Ga wasconsidered the testimony of the witness

from General Motors clearly shows that nothing definite was decided

as to a shift of production of Chevrolets to the Atlanta factory
General Motors witness in fact admitted that he had pot investigated
the feasibility of such a shift and the record fails to indicate that the

shiftis likely to take place or that new General Motors cars will travel

on other than North Atlantic carriers The record further fails to

indicate any diversion of new Fords or Chryslers from the North

Atlantic

On the other hand new Rambler distrjbutors in Puerto Rico have

testified that the difterence in ocean freight rates determines that ship
ment wili be made from Florida and that in the absence of such

difference the North Atlantic carriers would be used

The history of the automobile rates in the United States Puerto Rico

trade shows that a differential of TMT rates under the rates of the

carriers operating out of the North Atlantic has been in effect for a

number of years with no significant change in the port area from

which new cars of Generallfotors Ford and Chrysler are shipped
Furthermore some differential would appear necessary to preserve
TMT s position as a carrier of the new cars which are required by the

Puerto Rican dealers

The examiner properly concluded however that the 7 cent differ
ential which had been in effect in the trade was too great In spite of

8 F M C
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SACL s statement to the contrary real competition does exist between
the North and South Atlantic carriers with reference to the movement
of used cars

Evidence of record indicates that certain Puerto Rican used car

dealers when they were unable to secure the used cars they desired
in Florida have come to the New York area lJUt have nut usually
moved cars from that area because of the higher North Atlantic ocean

rates However at the time when the differential was proposed to be G
cut from 7 cents to 4 cents that is when TMT s rate was 34 cents

including almost 1 cent of insurance and when Sea Land proposed
a rate of 35 cents plus 2 cent arrimo not including insurance Sea i
Land was able to obtain commitments from the dealers for the move

ment of used cars out of New YOrk too Puerto Rico Thus it appears e
that a 7 cent differential may have prevented the movement of some

number of used cars from the New York area on the other hand a

4 cent differential would have allowed the movement of more used
cars out of the New York area to Puerto Rico

Admittedly the present rates of the South Atalntic carriers do not

appear to be noncompensatory although the carriers have operated
under them for such a brief period that no definite conclusions as to
their compensatoriness may be made We do conclude however that

they are unjust and unreasonable To allow them to remain in effect
would thwart our determination of the necessity of requiring the
automobile carriers in the public interest to bear more than their
fullshare ofallocated costs Further it would be unfair to the North
Atlantic and gulf carriers who have been required here to support the
low rated commodities

Adifferential of approximately 4 cents would thus appear adequate
to preserve thecompetitive relationship which naturally existsbetween
the North and South Atlantic trades vhile at the same time benefiting
the overall economy of Puerto Rico

We agree with the examiner that TMT is entitled to I cent differ
ential below the rate of SACL

Inour docket No 1090 General Investigation into Oommon Oarrier

Freight Rates and Practices In The Florida Puerto Rico Trade
F M C docket No 1090 Jan 23 1964 we were unable to find that
TMT s slower transit time is a disadvantage

In these proceedings however the situation was different A rep
resentative of TMT indicated that TlfT s slow r service made it diffi
cult for it to attract cargo and auto dealers indicated that TlfT s

lower rates were in part the reason why they shipped on its vessels
At a time when SACL andTMT had approximately the same rate the
second quarter of 1963 and SACL carried new cars over 50 percent

8 F M C
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of the new car tonnage TMT was scheduled to handle was diverted

to SACL
The record indicates that from February 14 1964 to March 13 1964

during which period TMT had in effect a rate in excess of 3 cents per
cubic foot lower than SACL SACL continued to operate at substantial

vessel capacity
The examiner weighing the above considerations together with the

fact that the number of vessels of TMT might increase determined
that the differential could be somewhat smaller andstill allow adequate
protection to T T He therefore established a 35 cent rate for TMT

including arrimo and insurance as opposed to a 36 ceIit rate for

SACL including arrimo and insurance

In conclusion we adopt the examiner s findings that the minimum

rates ofTMT and SACL operating from Florida ports respectively
should be 35 cents and 36 cents both not subject to any additional

charges for arrimo

Oontainerships al101 vance for ondeck carriage
The examiner properly disallowed Containerships 12 5 percent

allowance for automobiles carried on deck as to permit such a device

would be to give an unfair advantage to one carrier over the others

who do not utilize such a device in the attraction of cargo More

significantly than that however it would defeat the whole purpose of

fixing a minimum rate in this proceeding by permitting one carrier to

contribute less than the amount which would flow from the minimum

rate to the welfare of the overall Puerto Rican economy

No time period forminimum rates established

All respondents will be required to submit to the Commission within

15 days amended tariff schedules in accord with our decision We

will not however impose a time period during which these minimum

rates must remain in effect The number of docketed proceedings
involving the Puerto Rican trade is sufficient to inform us of the

impracticability of attempting to freeze rates for a specific period in

so dynamic a trade

An appropriate order will be entered

s

l

COMMISSIONER HEARN DISSENTING

Idisagree with theconclusions reached by themajority
Inmy opinion the record showsthat

1 the 35 cent rate plus atwo cent arrimocharge for North Atlantic

carriers is just and reasonable and therefore lawful

2 the 12 5 percent allowance proposed by Containerships for the
movement of ondeck used cars is just and reasonable and

therefore lawful
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3 the 32 cent rate proposed by SACL is just and reasonable and

therefore lawful

4 the 31 cent rate proposed by IMI is just and reasonable and

therefore lawful and
5 1111 is not entitled to a differential vis a vis SACL

The record clearly establishes that the volume ofautomobiles moving
in this trade is steadily and substantially increasing Offerings more

than doubled from 13 018 in 1959 to 27 446 in 1963 The record reflects

the introduction of innovations and refinements in the handling of

automobiles by carriers during this period For example the usage
ofPeck and Hale gear and yessel conversions to specially aecommodate

automobiles have resulted in increased efficiency and lower transporta
tion eosts In my opinion automobile shippers should be permitted
to share substantially in these cost savings resulting directly from

these innovations l

vVith respect to the rates proposed by lotorships the record is

clear that the 35 cent rate is quite profitable The majority s action

in my view will tend to stultify incentives and provide an unwarranted l

protection for the inefficient and high cost carriage of automobiles in

thistrade

It is not my conviction that a rate lower than 35 cents would be

unlawful Although at issue here is the 35 c ent rate which Ibelieve

to be a lawful one Iam not prepared to say that a 34 cent or even a

33 cent rate for automobiles from the North Atlantic would be unjust
or unreasonable Rates other than 35 cents however are not in issue

Nevertheless there is a definite need for the economical movement of

low revenue bearing commodities to Puerto Rico Iam also aware of

the possibility of a rate yar with respect to high revenue bearing
commodities to the detriment of the movement of other necessarie3

which ould prejudice the efforts of the Commonwealth in its Opera
tion Bootstrap 11oreover the Commission has at its disposal ample
authority to insure that these regulated carriers of general cargo will

not prejudice the movement of other commodities to the advantage
of higher revenue bearing commodities Consequently Iwould look

with disdain at an automobile rate of 32 cents plus 2 cents arrimo

prop ed by any North Atlantic carrier in the foreseeable future on

thebasis ofthis record

As to the 12 5 percent allowance proposed by Containerships for the

ondeck carriage of automobiles it is clear that the service offered

is considerably less valuable than below deck storage New car ship
pers for example find ondeck transit unacceptable to them Iam

not at all convinced that this less decirable and less costly service
Rhould not he ayailahle to used car shippers who wish to utilize it at

the 12 5 percent discount The failure to approve this in my opinion
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will inhibit the movement of up to 2 800 used cars per year at attrac

tive yet remunerative rates

Isubscribe to the long established custom enunciated by the ma

jority that rates from gulf ports to Puerto Rico should be on parity
with rates from the North Atlantic to Puerto Rico Consequently I

would also approve a 35 cent rate from the gulf
Turning now to the South Atlantic carriers TMT and SACL I

support the continuation of lower rates than from the North Atlantic

based upon lower operating costs and shorter steaming time And

although Ibelieve the record supports the legality of a 31 cent rate

for TMT and a 32
cent rate for SAeL Iwould not order a I cent

differential in favor ofTMT The slower and less costly barge service

offered by TMT is not a factor that warrants protection frOln lawful

competition through a built in rate differential The disparity be
tween TMT s and SACL s transit time from Miami to Puerto Rico
is the result of TAfT s own managerial judgement Shippers in this
trade should not be denied a choice if a superior service is offered by a

competitor through the device of a rate decision that assures guaran
teed protection from price competition Accordingly Ifind that while

the record establishes the legality of a 31 cent rate for TMT that rate

should also be available to SACL if it desires to adopt it
In conclusion Ireiterate my fear that the decision of the majority

will tend to eliminate the inqentive for carriers to compete through
the introduction of cost saving devices and will result in a distinct dis

service to automobile shippers and ultimately the consumer in Puerto

Rico Vhile the general public interest certainly is a factor which

must affect our policy the precise question presented here is the law

fulness of the rates in issue as measured by the standards set forth in

the Intercoastal Shipping Act of 1933 The standard to be applied
here is whether these proposed rates are just and reasonable Ibelieve

that the 35 cent rate plus the 2 cent arrimo for North Atlanticand gulf
carriers the 31 cent rate for TMT and the 31 cent rate for SAeL
should it desire to adopt it are just and reasonable rates and should be

offered to the shipping public

C

lJ

j

COlflnSSIONER JOHN S PATTERSON DISSENTING

Iconcur vith Commissioner Hearn in disagreement with the con

clusions reached by the majority and agree with his five points as to

what the record shows

Based on the record before mein this proceeding my conclusions aro

as follows
1 In establishing rates in the Puerto Rican trade the majority has

treated all the present carriers in the Puerto Rican trade as a whole

8 F M C
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and has established a uniform level floor of rates for atomobiles

without a full record of operating costs for each carrier Conse

quently there is not enough evidence in this record to provide a basis

for any findings supporting such decision a that any rate other than

37 cents per cubic root plus 2 cents arrimo for the North Atlantic and

Gulf of Mexico carriers and 35 cents per cubic foot for TMT and 36

cents per cubic foot for SACL without any arrimo is unjust unrea

sonable or unlawful for all respondents herein or b that Contain

erships should be denied an allowance of 121h percent for autos car

ried on deck

2 Until an adequate record is provided we should find a respond
ents have sustained their burden of proof and b the rates established

by the respondents own decisions based on existing market influences

andtherecord herein are just reasonable and lawful

3 The compensatory standard applied by the majority does not

apply to the situation disclosed by this record where there are several

competing carriers operating without franchise and using a variety
ofnew transportation methods

4 The effect of the proposed rates on the overall economy of

Puerto Rico has not been established by the record and the conclusion

that each proposed rate operates in a manner that is adverse to the

economy was not proven There is no legislat ive authority for any

welfare standard The Commission would be on shifting sands if it

were to give undue weight to public welfare To allow considerations
of public policy and welfare to influence a rate case is wholly ipcon
sistent with the pronouncement that the reasonableness of rates on

particular items or articles is to be determined by their transportation
characteristics

5 The majority decision represents bad policy because the restraints

placed on competition inhibit the search for market formulated rates

in furtherance of a policy that we should all do all we can to strengthen
the thrust of this Nation s competitiveness its competitiveness on the

sea lanes of the world s oceans Heavier reliance should be placed on

competition in the maritime world in particular Such policies apply
to our oceangoing interstate commerce in general as well as in the

context of this case where there are eight competing carriers At

least three different techniques of transportation are being used and

cost saving methods of transportation are being devised which are still

undergoing a testing in the market for the transportation of auto

mobiles Competition has yet to prove the superiority of any ot these

techniques or the financial results therefrom and the competition
which might supply the proof has been stifled by the majority decision

to impose a floor on rates sufficient to assure profits to the least com

petitive carrier at the expense of the public and to the detriment of

8 F M C
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the efficient carrier Vho is to say the method ultimately devised to

transport automobiles to Puerto Rico may not be used to transport
automobiles in foreign commerce under more competitive conditions

than now exist

As regards my conclusions as stated above the reasons in support
of them and my dissent are advanced as follows

The majority has ordered in docket No 1145 that respondents Sea

Land Service Inc Puerto Rican Division Sea Land 10torships
of Puerto Rico Inc Motorships and Seatrain Lines Inc Sea
train and in docket No 1167 that respondents American Union

Transport Inc AUT Sea Land Containerships Inc Con
tainerships Seatrain TMT Trailer Ferry Inc TMT and South
Atlantic Caribbean Line Inc SACL shall increase their rates

for transporting automobiles and other wheeled vehicles to Puerto

Rico The rates of 1Vaterman Steamship Corp or Puerto Rico

Waterman are reduced Rates are ordered revised to a minimum

of 37 cents per cubic foot plus a charge for arrimo short for arrival

money not otherwise defined herein of 2 cents per cubic foot or an

all inclusive rate of 39 cents pel cubic foot from ports in the North

Atlantic and Gulf of Mexico and to a minimum of 35 cents per cubic

foot by T 1T and 36 cents per cubic foot by SACL from certain
Florida ports Oontainerships is forbidden to allow 121h percent
discount for automobiles carried exposed on deck

The majority bases its order on its conclusion that respondent rates

filed pursuant to section 18 a of the Shipping Act 1916 Act and

section 2 of the Intercoastal Shipping Act 1933 Intercoastal Act

are unjust and unreasonable or unlawful stemming from the two

findings that each rate is noncompensatory to a majority of the car

riers and operates in a manner adverse to the overall eGonomy of

Puerto Rico The minority believes the record will not support
either of these findings and that there are suflicient reasons of record

and policy to sustain the proposed rates as jllst reasonable and lawfuI

A finding that the existing rate is noncompensatory to a majority
of the carriers should not control justness or reasonableness Just

ness and reasonableness should be tested by the customary assumptions
of a free enterprise market where as here no one is compelled to

provide service there are several competing carriers and there is no

monopoly The customary assumptions in such a situation are that

no one is assured compensation and pricing decisions are made in re

sponse to each participant s experienced costs and expectations of

future earnings Compensatoriness is a standard applicable to public
rate regulation of private monopoly or near monopoly enterprises In
other enterprIses economic forces will locate the level of rates better
than a government order having as its own assumption a theory that
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a fixed minimum rate will achieve a level of vehicle carryings that

provide revenuesmeeting all expenses and a profit for all respondents
Such an assumption is not supported by the economic lessons of either

the testimony or exhibits in the record

The assumptions of the open market need no such record support

Arguments having theories and assumptions as p emises however

are apt to be inconclusive Therefore one may put such premises
aside and acoept for the sake of argument compensatoriness as the

touchstone of reasonableness vVe then find that what is reasonable

for one carrier is not reasonable for another This record has shown

the existence of very recent within the last 5 years teclmical innova

tions in transportation The rates in this record for two of the car

riers are their first rates The practical effect of a high rate may be

that the specialized carrier is no longer competitive and as a result

not compensated TMT a specialized carrier provided slower service

but may no longer be compensated even with a 1 cent differential and

Containerships without iots 121h percent ondeck discount may be

likewise noncompensated The geographical differential may cause

SACL to become noncompetitive and hence uncompensated The

record offers no assurance that the estimated 46 900 vehicle market

will be neatly redistributed to provide a compensatory level of carry

ings to everyone The only assurance is to the contrary derived from

the arithmetic that if one carrier increases hiscarryings the others a re

diminished assuming a fixed supply at the time A rate level pred
icated on an increase in vehicles carried by one cannot apply to the

others The increased rate now ordered can only increase vehicles

carried by the highest class service to the diminution of the lowest

class service The latter s costs depend on volume and unit costs will

increase as volume diminishes So too will his compensation diminish

as his unit costs go up and his revenues down The majority without

record support has thus embarked respondents on a pursuit of illusory
obj ectiyes

The competitive relationships which will determine whether the

distribution of the available supply of vehicles will be compensatory
have yet to be tested or to achieve equilibrium in view of the newness

of the transport methods being used as well as of the service offered

Competitive relationships affecting compensatoriness are everywhere
not just between the North and South Atlantic ports which the ma

jority considers significant or between automobiles and food and

clothing used by Puerto Ricans The competitive relationships that

determine compensation exist between ports between areas between

services efficiency salesmanship etc and between methods of trans

portation The exploratory activity causing the conflicting relation

8 F M C



REDUCED RATES ON AUTOS N ATL COAST TO PUERTO RICO 419

ships disclosed by this record where we do not have an old established
trade employing the same types of ships must be allowed to continue
until some equilibrium is achieved it is too soon to discuss unremun

erative levels At such time as competitive balance is present and
after a better classification of costs apd a bet r assignment of donar
values thereto is developed the Commission may not find respondents
rates unreasonableorunjust

The second part of the majority s case is that the lower rate oper
ates in a manneradverse to the overall economy of Puerto Rico

The unstated argument seems to be that any increase in price tends
to curtail consumption There is no proof such a theory works out in

practice but it is accepted here An increase in rates on automobiles
the argument would go may decrease purchase of automobiles hile

an increase in rates on food and essentials of living may curtail con

sumption of the latter andit is socially better to diminish consumption
of the former than of the latter The proceeds from the socially unde
sirable service should finance the uneconomic social objectives For

example the majority states with reference to the Florida carriers
that to allow the lower rates to remain in effect would thwart our

determination of the necessity of requiring the automobile carriers
in the public interest to bear more than their full share of allocated

costs Having stated in the initiating order that the proposed rates

may have a detrimental effect on the rate structure the majority has
found this to be the case The idea of detriment caused by failure to

bear a full share must be based on the notion of a socially desirable

share which no one can really know about The majority is taking its
stand without reference to the economic lessons of the testimony or

exhibits Sometimes the economic and social effects of certain rates

may be recognized but the Commission is on insecure shifting sand
if it modifies rates otherwise reasonable out of deference to these con

sequences Whatever merit there is in such a theory of regulation
it is not applicable here

Theories aside the necessary factual base has not been established
There is no testimony in the record on the point nor wasit proven that

any carrier of general cargo would increase rates on any other com

modity as a result of approval of its rate To the contrary two wit

nesses stated no decision had been made on the subject Tr 440441
476 There are no exhiblts establishing the need The exhibits were

confined to a general description of Puerto Rico s economy and prob
lems as an island Nothing therein justified making freight rates on

anyone commodity subsidize low rates on a nother This argument re

mams unproven
The issues herein must be based on the present record The adjudi

cator must examine the results and discuss th record and take account

8 F M C
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ofthe real world of carrying automobiles to Puerto Rico by a diverse

group ofcarriers using newlydeveloped methods
The history ofthese proceedings is set forth in appendix A
The CommiSSion s responsibility with regard to these changes in

rates is defined in section 18 a of the Act and section 3 of the Inter
coastal Act Essentially this responsibility is to decide whather pro
posed rates are just reasonable and lawful as the terms have been
defined by the courts and by our precedents

Therefore before the Commission is authorized to determine pre
scribe and order enforced as a just and reasonable minimum rate we

must find that each respondent s proposed rate is unjust or

unreasonable

The last paragraph of section 3 ofthe Intercoastal Act provides that
at any hearing the burden of proof to show that the rate is

just and reasonable shall beupon the carrier orcarriers The carriers

complied by filling out and suhmitting as exhihits 1 schedule 3002
Vessel Operating Statement a Maritime Administration form of

accounts except Sea Land which furnished a Profit and Loss State
ment for the year ended December 28 1963

Responden ts furnished other fiscal information and estimates of
what they expected to accomplish withtheir proposed rates including
a showing of profit as well as testimony by their officers and took the

position they had thereby discharged the statutory burden ofshowing
justness reasonableness and lawfulness They succeeded

Respondents operating statements whatever their infirmities for

comparison or other purposes showed profits and losses as follows for
the periods covered by their statements

AUT 844 913 00

Containerships 72 577 63
Motorships 117 498 68 loss

SACL 156 550 00

Sea Land 149 544 00

Seatrain 481 302 00 not from auto carriage
1 403 126 51

Waterman No figures furnished

The infirmities in the fiscal record supporting these figures are dis
cussed below but they represent the basis for these entrepreneurs own

pricing decisions and claims to profits b sed on their past decisions
For the future using respondent s own expectations all claim profit
able operations AUT claimed that by lowering its rate AUT could
obtain sufficient additional carryings to offset the loss of revenue from
the rate reduction with a gross auto revenue increase at 32 cents per
cubic foot of 140 188 14 Ex 4 p 1 and an annual increase net auto
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revenue on the 32 cents per cubic foot basis of 14 672 16 Ex 4 p 2

as explained in Ex 10 p 2 item IV

Containerships proposed findings based on actual experience in

1963 using a 35 cents per cubic foot rate with a 121j2 percent on deck

allowance show profits of 54 069 19 3 000 units and 334 596 34
5 860 units Findings 99 and 100 Brief pp 4041 and claimed its

rates were compensatory just and reasanable Containerships effects
certain economies by joint venture arrangement in which certain
expenses only such as actual time of loading direct stevedoring and
administrative and general expenses are charged to the venture

lfotorships states its reduction toa 35 cent rate is fully compensa
tory and is justified as a reasonable a tion an a request Of automobile

shippers
SACL proves its 32 cent rate per cubic foot including wharfage at

Miami and San Juan and handling at liami is just and reasonable
and produces a profit of 26 21 per automobile Ex 14 p 1 Find

ings 25 28 and 29 and at 80 percent capacity returns a profit of
2 52 per automobile Ex 14 p 1 Tr 766 767 Proposed Finding

61

Sea Land claims that by reducing the headroom in its compart
ments there is a resultant saving in loss of space and broken stowage
Tr 348 Ex 19 Sea Land s exhibit covering nine voyages com

mencing September 29 1963 and ending January 4 1964 Ex 39 and
Tr 595 showed a profit of 32 981Its earlier profit and loss sta te
ments showed a profit but were claimed to be deficient because of the
inclusion of certain charter revenue from Military Sea Transportation
Service MSTS Sea Land makes no claim as to what it might
earn at a 35 cents per cubic foot rate

Seatrain shows no separate financial results from automobile trans

portation because it is not primarily engaged in this business having
carried only 96 privately owned cars for owners Ex 29 using
empty space between seamobiles or railcars Ex 30 p 5

TMT s exhibits show past profits but no claim is made with regard
to future profits

Waterman submits no arguments about its prospects
The respondents assertions and proofs absent clear disproof by

intervenors Or hearing counsel substanti ate a finding that they have

discharged the statutory burden of proof requireJlents
The record cOiltained fiscal information and descriptions of opera

tions showing that except for AUT Seatrain and Waterman all
started service relatively recently using new handling and securing
techniques and a variety of types of ships

The fiscal and operating information in this record makes a reversal
of respondents proofs impossible
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The operating statements furnished did not all cover the same

periods nor include the same sources of revenue or descriptions of

expense
AUT Containerships Motorships SACL Seatrain and TMT

furnished operating statements using a unifom dassification of

accounts pursuant to a liaritime Administration fom Sea Land

furnished a profit and loss statement with its own account classifica
tions these were generally but not exactly similar to the Maritime

Administration form and Waterman furnished no report
The AUT and SACL statements covered the period from Septem

ber 31 1962 to December 31 1963 the Containerships statement

period was from October 12 1963 toDeeember 31 1963 the Motor

ships statement was from October 1 1962 to September 30 1963

the Sea Land statement was for the year ended Deeember 28 1963

the Seatrain statement was from May 14 1963 to December 31 1963

and the TliT statement was from January 1 1963 to Deeember 31

1963 The experience of three respondents was too recent to permit
records for the full period requested

AUT revenues include amounts for both general cargo inbound

and outbound and automobiles and for foreign and MSTS revenues

Ex 1 Oontainerships showed revenues from wheeled vehicles

alone plus an amount reeeived for time charter of the ship on inward

voyages over dou ble the amOlntB rec ved from vehicles Ex Z7

Motorships revenues are exclusively from vehicle transportation
SACL includes amounts for inbound voyages Sea Land revenues

are almost entirely derived from other than automobile transporta
tion Seatrain furnished total revenue figures with no separation
between outward intermediate and inward figures An analysis of
their scope is not possible T iT revenues included charter a nn

inward cargo revenues

No uniform rule for allocating either revenues or expenses between

the cargo covered by the rates under investigation and other cargo

producing revenue or causing expense in the figures herein has been

developed For example Sea Land allocates ship expenses on the

vessel voyage concept i e on a per diem basis Tr 376 terminal

expenses on a weight basis administrative expenses are assigned
directly Tr 381 AUT allocates administrative expenses to follow

the expense administered Containerships charged a 75 a day man

agement fee to its Puerto Rico operations SACL allocated by agree
ment its fixed management expenses Tr 159 but used a revenue

pro rate in allocating fixed vessel expenses Tr 744 Cross examina

tion disclosed diverse understandings about amounts to be put opposite
various account classifications eg Tr 409
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AUT did not include as expenses amounts paid to an affiliated man

aging agent the actual expenses were shown separately and an allo

cation provided
Containerships expenses inCluded nonrecurring expenses for equip

ment not used with vehicles and included an amount for distribution

to time charterer Motorships included general administrative expense
and depreciation charges Sea Land included depreciation and ad

ministrative and general expenses Seatrain s expenses were practi
cally all applicable to other types of carriage TlVIT included both

vessel and trailer depreciation figures Those that excluded depre
ciation interest and general administrative expense provided sepa
rate statements of the effect of deductions therefor

Whereseparate computations considering depreciation interest and

general administrative expenses wereshown a loss was shown in some

cases

No uniformity necessary to valid comparisons to be used in revers

ing respondents decisions was provided by this record Inadequate
as these reports are they werenot controverted by better figures

In no case was a balance sheet of assets and liabilities devoted to

the trade furnished nor any depreciation or other reserve figures or

policies relative to accumulations shown No uniform rules govern
ing allocations of the part of the business devoted to transporting auto

mobiles in relation to other cargo were put in the record for use ill

adjudicating fair results among the respondents
The absence of a balance sheet and an allocation of accounts to

the vehicular trade involved herein alone might be adjudged fatal

to any rational means of fixing rates of each respondent This de

ficiency was increased because available figures are made more diffi

cult to interpret and compaTe for lack of agreement on what account

classifications covered or what the statements should include and for

failure to cover thesame periods of time

The diverse methods ofoperation followed and types of ships used
created further impediments to rational adjudication A description
of the diverse operating methods is in the appendix hereto marked B

The diversity of operating methods reflects the fact that the ships
have been converted recently and the methods of handling cargo are

new The operators are gaining experience which alters expenses as

time goes on Evidence of continuing experience is shown by Motor

ships which found earlier experience unreliable a its operation has
become more efficient and earlier expenses have been eliminated Tr

251 252 b claims expense diminished Tr 255 c vehicle

handling was overstated Tr 256 257 d overhead expense in

cluded too much insurance Tr 259 260 and Ex 4 App 14 e

there was a reduction on stevedoring expense in New York Tr 72

8 F M C

I



424 FEDERAL MARITIME COMMISSION

Ex 10 and f a duplicate cargo survey could be eliminated Tr

402403
The diversity of fiscal information added to the changing financial

results the various operating methods create and the recency thereof

under competitive conditions render the task of declaring existing
rates unjust or unreasonable virtually impossible let alone the task

ofdeciding on a just and reasonable Government prescribed rate

The foregoing represents existing conditionsand past results

Whatever rate is prescribed must operate in the future How the

futurewill reward any single respondent absent a monopoly depends
on an ability to persuade shippers to choose his service Other con

siderations being equal the choice will depend entirely on the rate

Ifother things were equal auniform rate that satisfied all respondents
might make some sense Other considerations are not equal on this

record and it is impossible to fix a uniform rate as a result Shippers
choices which take unequal conditions into account should not be

precluded A rate arrived at under conditions of competition will be

preferable to a rate fixed by administrative decision where an evalu

ation of the varying conditions is necessary to make a reasonable

choice

What each respondent can accomplish in the market depends as a

witness stated on how many cars a carrier can attract Tr 91

This elementary lesson is fundamental to the entire proceeding The

unit cost ofcarrying automobiles depends on the number carried The

revenues depend on the number of automobiles carried and so do

earnings and both are needed to achieve the compensatory status

sought by the majority The number of automobiles carried depends
on the rate in relation to the service offered We cannot change the

respondents rates in view of their proofs and we have no control over

service decisions Consequently our power to influence compensa
toriness is limited assuming it is a relevant factor as the majority
states The statute requires a finding of justness and reasonableness

on the basis of available proofs
The available proofs coupled with a belief that the product of past

competition produces market forces where everyone claims to be com

pensated for a variety of services at his chosen prices eliminate a need

for absolute standards of reasonableness or justness and might be used

to sustain present rates

My conclusions about the record are based on fact but my belief a

to the role of the market in establishing a standard of justness and

reasonableness is based on policy
Policy alone will not support a conclusion of justness and reason

ableness but in the Puerto Rico trade the number of carriers and the

variety of choices offered shippers have created competitive conditiom
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which permita degree ofrelaxation ofcontrol through fixed standards

and resort to policy Normally regulation is a substitute for com

petition where no competitive conditions exist and public control has

to be substituted Public control exists in the form of the Act and the

Intercoastal Act which may not be disregarded Of course but where

competition is so e ective as it is here there is less need to enforce

ex cting evidentiary requirements to the test Of statutory guides hefore

reaching conclusions as tO justness and reasonableness in Order tO pro
tect consumers Of transportation services

Protection Of the consumer being achieved it would seem to be a

pursuit of unrelated public policy Objectives inimical to the existence
of competition to establish a minimum rate in the name Of the Overall

ecOnomy of Puerto Rico That this objective exists in regard to com

petition is shown by the arguments of PuertO Rico to the effect that

automobiles help achieve lower rates for other commOdities particu
larly fOod fOr those unable to buy autOmobiles There is absolutely
nothing in this record to shOW either as we have already noted or that

it would be desirable to make the carriersperfOrm what might he an

unprOfitable social service if an analysis of COsts shOWS this tO be the

case In this proceeding tO the contrary five Of the eight carriers

did not carry general cargo tO any degree but were special purpose
carriers so the necessary proofs could not be supplied in any event

The emotiOnal appeal Of the argument alone makes the adjudicator s

task hard enOugh but it is even mOre difficult because Of the unexpected
results that cOme frOm the alteratiOn of competitive positions caused

by the pursuit We shOuld therefore nat ta ke On withaut cOmpelling

reasons the task Of adjudicating results in appositiOn tO market forces

where they exist as here

Whatever protection of shippers as cOnsumers is achieved by find

ing justness and reasOnableness in rates determined by themarket may
even be last by the pursuit of unrelated Objectives saught in the ad

judicated minimum rate hecause both shippers of automObiles and the

respondent carriers who may have a cheaper service tO Offer have been

deprived the pratection of an open market This deprivation on bath

sides is one of the unexpected results shown by this recard This rec

ord shaws the use Of specialized ships carrying nathing but wheeled

vehicles Motarships and Containerships are already experiencing
the results Of innovatian by farward shipper commitments Any need

j

fOr a rate tO suppart low faod rates assuming the existence Of proof
of need Or ta assure campensation does not exist as to the resPOndents

Offering nO generacargO service with specialized ships yet the spe
ci lized operators must charge shippers a higher rate which the

majOrity adjudicates tO achieve the unrelated Objective rather than

One based On the casts and experience The higher rate may inhibit
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full utilization of technical innovatian because shipper chaice based

on rates alone has been eliminated and the specialized carrier has no

more to o ffer or less to affer where he is slower than the cambined

cargo carrier Food may yet be the unexpected beneficiary of these

developments if general cargo carriers increase their efforts to replace
Iost automabile cargoes

This record falls so far short of supPorting a finding of aneed for

what is in effect a Co st guarantee rate for the least efficient to the

penalty ofthe innovator and the efficient as well as ofthe shipper pay
ing the higher rate that competitive regulation added to the short

comings of the exhibits and testimony of record ought to compel a

finding of justness and reasonableness of the respondents proposed
rates The complete absence of contradictory evidence should in no

event be used to support first a finding ofunjustness and unreason

ableness and second a prescription of a minimum rate

Finally we have been asked to condemn the practice of obtaining
forward commitments based on a rate to be established This was

shown to be a traditional trade practice There is no ground for co n

demnation of anything we have studied in this record

To SUM UP

The difference between the majority s and my minority rates per
cubic foot for transPorting wheeled vehicles to Puerto Rico from the
mainland is shown as folloWS

Carriers Majority JSP minority

AUT 37 cents plus 2 cents
arrimo

35 cents

Containershlps 37 cents plus 2 cents arrimo no discount 35 cents 12 ondeck dis

count

Motorships
37 cents plus 2 cents

arrimo
35 cents

Sea Land 37 cents plus 2 cents arrimo u 35 cents

Seatrain
u 37 cents plus 2 cents

arrimo
u u 35 cents

SACL
hn 36 cents u 32 cents

TMT
35

cents
u 31 cents

Waterman
u 37 cents plus 2 cents arrimo 35eents

Includin handlingand Wharfage charges

The referenced Operation Bootstrap a pro gram of improving
economic status of Puerto Ricans has been referred to as justifying
the minimum rate in spite of the absence of authority for a welfare
standard If such a standard is not validly applicable as Icontend
the most secure ground on which to stand in regulating rates is pri
marily disapproval of any rate that is not just and reasonable The
co nverse finding rates just and reasonable where disapproval is not
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warranted is the best assurance of guarding and advancing the

economy of Puerto Rico or any area The majority has elected to

put a floor under rat es for transporting automobiles in the name of

protecting the economy but since automobiles keep the economy mov

ing to some e tent and it takes four tires to keepthe wheels of the

automobile moving one could hold that in the future a floor under

automobile tire rates may also be necessary for conslstel1cy with the

majority s regulatory philosophy There is no end to this process
which Iwould reject particularly where the record is so inadequate

ULTIMATE CONCLUSION

For these several reasons Idissent from the majority s conclusions

and do conclude respondents rates are all just reasonable and lawful
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DOCKET No 1145

REDUCTION IN FREIGHT RATES ON AUTOMOBILES

NORTH ATLANTIC COAST PORTS TO PUERTO RICO

DOCKET No 1167

REDUCED RATES ON AUTOMOBILES

ATLANTIO COAST PORTS TO PUERTO RICO

ORDER

This proceeding having been instituted by the Commission to deter
mine the lawfulness under the Shipping Act 1916 and the Intercoastal

Shipping Act 1933 of proposed reduced rates and related charges on

automobiles of all of the carriers in the trades from North Atlantic
South Atlantic and gulf coast ports of the United States to ports in
Puerto Rjco and the Commission having this date made and entered
its report stating its findings and conclusions which report is made a

part hereof by reference and having found said proposed rates and

charges to be unjust and unreasonable

Therefore it i8 ordered That
1 A rate of 37 cents a cubic foot plus an additional charge for

arrimo of2 cents a cubic foot be estahlished as the just and rea

sonable minimum level for the North Atlantic carriers respon
dents in both proceedings dOCket No 1145 and docket No 1167
In lieu of the above these carriers may publish an all inclusive
rate of39 cents a cubic foot

2 The minimum rate for respondents operating from ports in the
Gulf of Mexico shall be the same as the minimum rate for re

spondents operating from the North Atlantic
3 The minimum rates ofTMT and SACL operating from Florida

ports shall be 35 cents for TMT and 36 centS for SACL These
rates shall not be subject to any additional charges for arrimo
d Q
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4 Containerships proposed allowance of 12lj2 percent to shippers
of automobiles when such automobiles are carried on deck be

disaHowed
5 Respondents promptly filewith the Commission revised schedules

of rates and charges in accord with our findings and conclusions

herein said schedules of rates and charges to be effective within

15 days from the dateof service of this order

By the Commission

Signed THOMA8 LISI

SeC1etary
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APPENDIX A

HISTORY OF PROCEEDINGS

1 Alcoa Steamship Company Inc Alcoa and the other three

respondents in docket No 1145 filed to be effective September 15

1963 a reduced rate of 35 cents per cubic foot on certain types of

Vehicles Self Propelled shipped from North Atlantic coast ports
The effective date was suspended to January 14 1964 and an investi

gation ordered September 12 1963 Motorships filed first on July 31

1963 Sea Land on August 7 1963 Seatrain on August 12 1963 and

Alcoa on August 16 1963 to become effective September 15 except
Alcoa with a September 16 effective date Subsequently all respon
dents except Motorships requested and were granted permission to

cancel the 35 cent rate Alcoa canceled its reduction and nfoved to be

dismissed from the proceeding The Alcoa motion was granted N0

vember 26 1963 Motorships was ordered on January 7 1964 to

furnish information about its operations and this order wasrescinded

on February 27 1964

2 AUT Sea Land Containerships and Seatrain respondents in

docket No 1167 filed to be effective January 16 1964 a reduced rate

of 35 cents per cubic foot on certain types of Vehicles Self Pro

pelled shipped from Atlantic Coast ports The effective date was

suspended until May 15 1964 and an investigation ordered January
7 1964 No purpose was stated as such but the order recited reason

to believe that the said reduced rate may have a detrimental

effect on the rate structure and result in rates which

would be unjust unreasonable or otherwise unlawful in violation

of theAct or the Intercoastal Act

0 3 TMT filed to be effective February 14 1964 a reduced rate of

31 cents per cubic foot down from 34 cents per cubic foot on the

same types of vehicles when shipped from Jacksonville and Mjami

Fla The proceeding in docket No 1167 was expanded to include

TMT which was added as a respondent and an investigation ordered

February 13 1964 but its rate wasnot suspended
4 On February 13 1964 after stating the purpose of the investi

gation is to determine if the said rate would have an adverse effect

upon the Puerto Rican economy the suspension wa s vacated because

the 4 month suspension period on Motorships 35 cents per cubic foot

rate expired January 14 1964 Motorships was the only respondent

mharris
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who did not cancel the 35 cent rate see item 1 above The effect

or this action is to authorize the other respondents to meet the Motor

ships rate without waiting until the end or their suspension period
on lVIay 15 1964 but the assigned reason was that the 3 cents per
cubic root differential is resulting in an adverse impact upon certain

respondents in docket No 1167 Vdlich threatens the continuation of

their full service in the trade and may be harmful to shippers who

are not transporting their automobiles via otorships
5 SACL filed to be effective March 15 1964 a tariff which per

mitted it to absorb handling and wharrage charges on automobiles

shipped from Jacksonville and Miami Fla SACL s rate was not

Stated in the order The proceeding was expanded to include SACL
which waS added as a respondent and an investigation ordered Febru

ary 27 1964 butthe new rulewasnot suspended
6 Containerships filed to be effective March 15 1964 a tariff

revision allowjug a 12112 rcent discount to shippers of automobiles

when carried on deck for the convenience or the carrier with the con

sent or the shipper The change was suspended ror the reason that

it might be detrimental to the Puerto Rican trade disrupt the statua

qo and may result in rates which would be un

just
7 vVaterman filed to be effective April 6 1964 a reduction from

38 cents to 35 cents per cubic foot on the same types 0r vehicles when

shipped from gulf eoast ports The proceeding in docket No 1167

was expanded to include vVaterman v hich was added as a respondent
and an investigation ordered M arch 10 1964 Taterman later re

stored its 38 cents per cubic foot rate

8 AUT filed to be effective March 21 1964 a reduction frOln 35

cents to 32 cents per cubic foot on the same types or vehicles when

shipped rrom Atlantic coast ports The reduction was suspended until

tJuly 20 1964 by order on March 10 1964 ror the same reasons noted

in item 6 above

t F M C
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APPENDIX B

DIVERSE METHODS OF OPERATION

It was shown that six carriers use specialppurpose ships which

transport substantially only wheeled vehicles and one uses general
purpose ships which transport general cargo and wheeled vehicles

together Of the special purpose ships three Containerships SAeL
and TMT roll the vehicles on and off when the top deck is used
SACL uses a mobile shore crane Tr 799 and two Motorships

and Sea Land lift the vehicles on and off One Seatrain drives

vehicles on and parks them between trailers loaded with general
cargo Of the general purpose ships AUT lifts the vehicles on and

oft CI B type ships and stows them mixed with other cargo volume
in 1963 shown as 3 242 459 cu ft of automobiles and 8 848 177 cu ft
ofgeneral cargo

A variety of ships are used

1 Containerships uses a motor vessel on which ships are rolled on

and off

2 Motorships uses a CI B steamship vessel converted to be an

automobile carrier hy the installation of autoniobile decks and special
ized lashing gear It carries a limited amount of cargo on deck most

of which is in trailers Loading and unloading is effected by the lift

on lift offmethod ex 11
3 Sea Land uses a former seaplane tender of the C 3 vintage that

was modified and converted Tr 481 18 Itwas fireproofed and
false decks were installed together with booms for vehicle handling

4 Seatrain uses ships which were not specifically identified in the
rooord but which are specially designed to transport truck trailers
and railroad cars

5 SACL uses a roll on roll off vessel having one cargo hold with
access thru the stern except for cargo on deck Tr 799 She is
twin diesel powered with a gross tonnage of 4 684 tons pro
posed finding of fact No 6 andTr 797 798

6 TMT uses four Landing Ship Tank LST vessels towed by all

oceangoing tugboat Tr 919 The vessels are loaded by the roll ani
roll off method with access through the stern TMT s service is slow
and in other respects is less desirable to shippers than t at of competi
tive self propelled ships
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DOCKET No 652

AMERICAN AUSTRALIAN STEAMSHIP LINE AND PORT ASSOCIATED

LINES PETITIONERS

v

BLUE STAR LINE LIMITED HAMBURG SUD AMERIKANISCHE DAMPF

SHIFFAHRTS GESSELLSCHAFT EGGERT A1ISlNCK COLlIlIBUR

LINE UNITED STATES LINES CO AND M E ROUGH RESPONDENTS

Decided Pebmary 12 1965

ORDER

This proceeding comes before the Commission upon an application
filed on December 29 1964 by American Australian Line and

Port Associated Line members of the Atlanticand Gulf Australia

New Zealand Freight Conference in Vhich petitioners request the

Commission to direct the other members of the conference to show

cause why the Commission should not issue an order that respondents
may not lawfully oppose impede or prevent the amendment of the

conference tariff to eliminate Canadian rates and to terminate that

part of the Merchant Rate Agreement which includes Oanada On
fanuary 12 1965 we issued the requested show cause order and on

February 1 1965 the Commission heard oral argument on the matter

The conference agreement No 6200 covers the trade from the

United States to Australia and New Zealand Itdoes not specifically
include Canada Another agreement 6200 A between the confer

ence and the 1 A N Z Line which serves Canada provides for a

paTity of rates between the c nference lines and M A N Z Line and

provides that MA N Z shall be included in the conference dual rate

system insofar as its Canadian operations are concerned MA N Z

mharris
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Line has given written notice to the conference of the cancellation of

Agreement 6200 A to be effective February 15 1965

Upon termination of 6200 A only the basic conference agreement
which does not cover Canada will remain Petitioners therefore
l equest that the conference delete the Canadian rates from its tariff
and restrict the coverage of the dual rate system to the United States
Petitioners argue that Agreement 6200 authorizes neither publication
of Oanadian rates nor the inclusion Of Canadian shipments within
the dual rate system They contend that upon the expiration of

Agreement 6200 A therewill be no provision in any section 15 agree
ment which permits the inclusion of Oanada within the framework
of Agreement 6200

In rebuttal respondents contend that irrespective of the cancella
tion of Agreement 6200 A the conference members including peti
tioners have entered into an agreement to publish Oanadian rates in
the conference tariff and to include Canadian shippers in the dual rate
contract sYstem

Upon considering the arguments and documents before the Com
mission in this proceeding we are of the opinion that we will not
order the relief requested by petitioners Since it appears that the

rights of respondents and certain shippers may be substantially
affected by relief sought we a re unwilling to take the summary action

requested on the limited record before us

Our dismissal of this proceeding is of course without prej udice

to the right of petitioners here to file a complaint pursuant to section
22 of the Shipping Act 1916 and rule 5 b of the Commission s rules
of practice and procedure

This proceeding is hereby dismissed

By the Commission

Signed THO IAS LISI

SeCl eta11j
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FEDERAL l1ARITIl1E COMl1ISSION

No 1127

OVERSEAS FREIGHT AND TERMINAL CORP ALL CARGO LINE EXTRA

CHARGES DUE TO DELAY IN UNLOADING CAUSED BY LONGSHOREMEN

STRIKE

Decided February 12 1965

Respondent charged shippers extra compensation for services rendered for delay
in a voyage when longshoremen strike prevented unloading in reliance on

dause in bill of lading attached to tariff that required cargo to pay pro

portionately expenses of carrier for services rendered cargo when cargo

is retained on board and duration of voyage is extended Not shown to be

in violation of section 18b as l charge in excess of that shown in tariff
nor a violation of section16 or 17 of the Shipping Act 1916

Marvin J Ooles Stamey O Sher and Armin U Kuder for

respondent
J Joseph Noble and F Herbert Prem for intervener International

Packers Inc

Frank Gormley and NorrrwnD Kline hearing counsel

E Robert Seaver hearing examiner

REPORT

By THE COMMISSION JOHN HARLLEE Ohairman JAMES V DAY Vice

Ohai11nan ASHTON C BARRETT GEORGE H HEARN JOHN S
PATTERSON Oommissioners

This is an investigation on our own motion to determine whether

or not the imposition by All Cargo Line of a 125 percent surcharge
on shipments it was prevented from unloading at Mobile Ala due

to a longshoremen s strike was in violation of sections 16 17 or 18 b

of the Shipping Act 1916 In an initial decision the hearing exami

ner concluded 1 that the surcharge was not discriminatory under

section 16 because it was assessed against all consignees equally 2

that the surcharge wasnot in violation of section 17 because that sec

tion has never been construed to apply to a common carrier s ocean

freight rates 3 that clause 4 of the bill or lading which was attached
to the back of the filed tariff satisfied the filing requirements of section

8 F M C 435
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18 b 1 4 that there wasno need for any additional filing because

the carrier did not increase its rates within the meaning of section

18 b 2 5 that the hearing counsel and intervener have not proven
that the surcharge imposed by the respondent is unlawful under
section 18 b 3 and 6 the reasonableness of the surcharge was

not an issue in the order of investigation and the parties offered no

evidence to demonstrate that the charge wasso unreasonably high as to

be detrimental to the commerce of the United States under s ction

18 b 5 The proceeding is before us upon hearing counsel s and

intervener s exceptions to the initialdecision

Both hearing counsels and intervener s exceptions are directed to

the examiner s findings and conclusions under section 18 b 3 and

state that the section permits only the filing of rates and charges ill

specific predetermined amounts Thus any rule which provides for

an unspecified charge contingent upon a future occurrence violates the

principle that tariffs must be clear and unambiguous In essence these

exceptions constitute nothing more than a reargument of the issues

and contentions resolved by the examiner in his initiai decision

A careful consideration of the record leads us to the conclusion that

the examiner s disposition of these issues waswell founded and proper
However nothing in the decision is to be construed as sanctioning the

particular apportionment of the carrier s expense arrived at here

As the examinerhas noted this issue wasnot present in this proceeding
Accordingly we adopt the examiner s initial decision as our own and

make it a part hereof and for the reasons stated therein this proceed
ing is hereby dismissed

By the Commission

Signed THOMAS LISI
S erreta ry

8 F M C
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No 1127
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j
II

OVERSEAS FREIGHT AND TERMINAL CORP ALL CARGO LINE EXTR

CHARGES DuE TO DElIAY IN UNLOADING CAUSED fiY LONGSHORElIEN

STRIKE

Respondent chl1rged shippers extra compensation for services rendered for

delay in a voyage vhen longshoremen strike prevented unloading in re

liance on clause in bill of lading attached to tariff that required cargo to

pay proportionately expenses of carrier for services rendered cargo when

cargo is retained on board and duration of voyage is extended Not shown

to be in violation of section 18 b as a charge in excess of that shown in

tariff nor a violation of sections 16 or 17 of the Shipping Act 1916

j la1Vin J Ooles Stanley O Sheer and Armin U Kuder for

respondent
J Joseph Noble and F 11erbert Pre7n for intervener International

Packers Inc

Frank GOimley and Norman D line hearing counsel

INITIAL DECISION OF E ROfiERT SEAVER PRESIDING EXAMINER 1

Background of the pYoceeding
The Commission s notice of investigation which instituted this

proceeding describes the reported circumstances that gave rise to

the investigation in this way Respondent Overseas Freight Ter

minal Corp All Cargo Line a common carrier by water in foreign
ommerce of the United States subject to the Shipping Act 1916

had charged or demanded a 125 percent surcharge on shipments trans

ported aboard the SS 0ap Verde on a voyage from Rotterdam Nether

lands to ports in the United States because the duration of the voyage
was increased due to a longshoremen s strike The carrier s bill of

lading a specimen of which is attached to the tariff and on file with

the Commission provides in paragraph 4 for the assessment of extra

compensation for an increase in the duration of the voyage and

1 This decision was adopted by the Commission on Feb 12 1965

8 F M C 437
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further provides that the shipper and consignee shall pay proportion
ate additional freight

The notice goes on to state that the carrier may have charged a

greater or different compensation for the transportation of property
than the rates and charges which are specified in its tariff on filewith

the Commission in violation of section 18 h Shipping Act 1916

and by the imposition of said surcharge the carrier may have unduly
preferred or prejudiced shippers in violation of section 16 and may
have unjustly discriminated against shippers in violation of section

17 This investigation was ordered pursuant to section 22 of the

Shipping Act 1916 to determine whether respondent in applying the

bill of lading clause and assessing the surcharge is in violation of

section 16 17 or 18 b of the ShippingAct 1916

International Packers Inc a shipper who had cargo on the Cap
Verde on the voyage in question and who like the other shippers was

charged extra compensation for the extended duration of the voyage
has intervened in this proceeding Hearing counsel respondent and

intervener being all of the parties agreed to a stipulation of the facts

to be considered in reaching a decision in this proceeding The

sti pulation was negotiated with the approval of the examiner and it

has obviated the need for the taking of testimony The stipulation
sets forth facts that are sufficiently clear and complete for the purpose
of a decision in this proceeding The agreed facts in the words of

the sti pulation are as follows

lhe facts
Respondent All Cargo Line is acommon carrier by water operated

by the Overseas Freight Terminal Corp It transports cargo be

tween continental European ports in the range from Hamburg Ger

many to Bayonne France and also Irish ports and South Atlantic

and gulf ports of the United States Its service to the Gulf is ap

proximately every 4 weeks Vessels used in this service are time

chartered and in most instances fly the flag ofWest Germany
Respondent filed its westbound freight tariff No 1 pursuant to

sect ion 18 b of the Shipping Act in 1962 A specimen of the car

rier s bill of lading was filed with the tariff and is attached hereto

as exhibit A 2 The tariff provisions are expressly made subject to the
bill of lading The following notation appears on the title page of

thetariff

Transportation under the terms and conditions of this tariff is subject to the

terms and conditions of the line s bill of lading and other documents currently
inuse by the line

l The enUre document need not be set out in this decision therefore all but clause 4 Is

oml tted
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I

I
I
I

IThe voyage which ultimately gave rise to this proceeding was west

bound voyage No 6 on the MV Oap Verde which arrived in Rotter

dam on December 3 1962 The Oap Verde called at Rotterdam Ham

burg and Dublin and departed from the latter port on December 12

bound for Tampa Mobile IIouston and N wOrleans

A longshoremen s strike commenced in all United States gulf ports
on December 23 1962 at 1700 hours The 0ap Verde arrived in

Tampa Fla t 0910 hours December 24 1962 Upon the vessels

arrival at Tampa Fla respondent because of the strike was unable

to discharge its cargo On December 27 at 1815 hours the Oap Verde

sailed for Mobile Ala where respondent was hopeful that it might
be able to discharge some cargo but due to the strike it was unable

to do so The vessel arrived at the Mobile anchorage on December

28 at 1724 hours It left the anchorage at 0700 hours on January 14

for water and docked at Mobile at 0930 hours on January 14 The

remainder ofthe time during which the strike ensued the vessel waited

in the Mobile anchorage The strike ended on January 26 1963 at

2400 hours The vessel discharged its cargo on January 27 at Mobile

and then proceeded to Houston New Orleans and Tampa where it

discharged the remainder of its caTgo The itinerary of the vessel

for this voyage is as follows

L1
lE

r

a

J

Arrived Time Sailed Time

Rotterdam 12 3 62 0115 12 6 62 1515

Ham burg u u u u u
U u 12 7 62 0310 12 962 1010

DubUou n
u 12 1162 2355 12 1262 1910

Tanlpa n u
u 12 2462 0910 12 27 62 1815

NO cargo worked strike

Moblle u n u u
u u 12 2862 1724 1 2763 1815

Houston n
u 2 3 63 0435 2 563 1815

New
Orleans

u u u nu 2 763 0120 2 8 63 1930

Lake
Charlesuu

u u u 2 963 2105 2 1163 1700

Tampaun
u u h U uu 2 1363 1850 2 1463 2400

Throughout the strike respondent believed that the strike would

be terminated momentarily From newspaper reports and other

sources of information respondent believed that the ftovernment would

not permit sucll a prolonged strike of this magnitude Respondent
as shown below incurred additional expenses in excess of 60 000

during this strike As the strike wore on respondent became increas

ingly concerned with the mounting expense on the vessel

Respondent is informed that other carriers under provisions similar

if not identical to section 4 of its bill of lading discharged nonperish
able cargo in Puerto Rico or 1exico which was intended for strike

bound United States ports Thereafter the obligations of such

carriers were discharged and the consignees were required to acc pt
R F lLCl
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the goods in Puerto Rico or Mexico and arrange for further trans

portation to the United States at theirown expense
International Fackers intervener is unable to find any instances

where perishable cargo has been discharged at foreign ports when
intended for strikebound U S ports Intervener s investigation dis
closed there wereno suitable warehouses in Puerto Rico or in A1exican

ports that were available for acceptance in storage of this perishable
product The circumsta ces surrounding the handling and discharge
of perishable cargo and general cargo are different since the former

requires refrigeration
Respondent had the opportunity to use the Cap Verde in the Carib

bean trade during the periocl it was idle due to the strike period The

Cap Verde is well suited for this trade because of the substantial re

frigerated space in the vessel The vessel however could not be so

employed in the refrigerated trades in the Caribbean as its refrigerated
compartments contained meat cargoes of International Packers which

wasthe largest consignee on the voyage
Respondent attempted to persuade longshoremen in the gulf to

unload the meat cargo on the grounds that it might spoil The long
shoremen refused to do so Respondent then on approximately Jan

uary 10 called its agents in the gulf and in Tampico Mexico to arrange
to discharge the meat cargo of International Packers in Tampico
Mexico thereby freeing thevessel for trading in the Caribbean or other
trades which might reduce or eliminate the losses that were con

tinuously mounting due to the strike Respondent notified Interna
tional Packers that it was considering discharging such cargo in

ampico Mexico under section 4 of the bill of lading International
Packers told respondent that discharging its cargo in Tampico was

unacceptable to it but that if respondent elected to discharge in
Mexico International Packers had no alternative but to accept In
tervener also informed respondent that it would hold respondent liable
for cargo damage due to unavailability of proper refrigeration facili
ties for storage or transportation The unacceptable nature of the

discharge at Tampico was for the followingreasons

1 Investigation disclosed that there was no refrigerated ware

house in operation at Tampico capable of taking the meat cargo and

maintaining zero degree temperature
2 There was no mechanical refrigerated equipment for shipment

by rail to the U S A and U S A railroads would not allow their

equipment to go to Tan1pico
3 The Mexican Government would not allow U S trucking com

panies into Mexico to pick up the meat cargo at shipside There were

some A1exican trucks that could handle the cargo only as far as the

U S border but ship discharge would be prolonged due to shortage
Q 111 r
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of equipment International Packers advised respondent that the ad

ditional cost to International Packers would be about 30 000 to

transport such cargo from Tampico 1exico to its United States
destination Respondent although believing that it could discharge
the cargo in Tampico 1exico under paragraph 4 of the bill of lading
did notdo so

The Cap Verde was on time chaTter from a related company at a

cost of 1 750 per day Insofar as relevant here this figure covers all

costs of running the vessel except bunkers From the arrival of the

vessel at Tampa on December 24 1962 at 0910 hours until the termi

nation of the strike on January 26 1963 at 2400 hours the vessel lost a

total of 33 days 14 hours and 50 minutes The expenses incurred

duringthis period as follows

Charter Flire 58 831 50

Bunkers 1 465 60

Total 60 297 10

Respondent has never had another vessel which has arrived at a

port subsequent to the commencement of a strike PaTenthetically it

may be noted that the provision in paragraph 4 of respondent s bill of

lading is a standard provision which has been in use for long periods of

time and which may be found in many common carriers bills of

lading
Respondent endeavored to compute what is believed would be a

reasonable distribution of some but not all of the additional expense
incurred due to prolongation of the voyage caused by the strike

Respondent arrived at a surcharge of 125 percent of the ocean freights
for the reasons discussed below Because of the delay in dischaTging
caused by t e strike respondent notified each consignee that a sur

charge in the amount of 125 percent of the ocean freight charge was

being imposed and that cargo would not be delivered prior to payment
by certified check Accordingly the following notation was inserted

on freight bills

Surcharge due to duration of voyage being increased account strike long
shore labor which is to be paid by certified check prior to delivery of this cargo

In assessing this charge respondents relied upon paragraph 4 of

their ocean bill of lading Paragraph 4 states in pertinent part
For any service rendered to the goods as hereinabove provided the carrier

shall be entitled to extra compensation and if in following the procedure per

mitted herein the length or duration of Ithe voyage of the ship is increased the

shipper and consignee shall pay proportionate additional freight all of which

shall be a lien on the goods

All consignees were equally assessed The total ocean freight
charges were 24 037 76 as shwn on exhibit B attached The sur
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charge amounted to 30 047 20 Respondent selected 125 percent to

be the surcharge so that the shippers and the consignees on the one

hand absorbed one half of the 60 297 loss due to the strike and

respondent absorbed the remaining 50 percent of the loss Individual

shipments were small the largest being consigned to intervener In

ternational Packers Ltd who were assessed a surcharge of 10 744 39

on total freight charges of 8 595 51 Over half the shipments were

under 100 Although most consignees paid the additional charge
some did so under protest Intervener chose to post a bond in lieu

of payment pending the establishment of the validity of the carrier s

claim Some consignees opposed the surcharge on the grounds that

it was in contravention of section 3 of the Carriage of Goods by Sea
Act of 1936 46 U S C 1304 3

In no prior or subsequent strike has International Packers been

asked by an ocean carrierto pay a surcharge of the character demanded

by respond nt herein although it has been consignee of cargoes laden
on vessels tied up at American ports by reason of longshoremen s

strikes

International Packers is not aware of any instance where a carrier

has demanded or collected a surcharge of the character demanded by
respondent herein as a consequence ofa longshoremen s strike

No formal complaint for reparations has been filed by any consignee
who has paid the surcharge

The parties agree that any tariffs and bills of lading duly filed with

the Federal l1ari time Commission may be cited and referred to at

any stage duringthis proceeding
The bill of lading provisions

For conservation of space the entire bill of lading which is attached

to the stipulation is not set out above since clause 4 is the only portion
that is relevant That clause reads in pertinent part
In any Situation l whether existing or anticipated before commencement

of or during the voyage which in the judgment of the carrier or master is likely
to give rise to risk of r delay or to give rise to delay or difficulty
in arriving discharging at disembarlring at or leaving the port of discharge or

the usual or agreed or intended place of discharge o r debarkation in such port
the carrier or the master may before during or after loading or before thecom

mencement of the voyage require the shipper or other persons entitled thereto

to take delivery of the goods at port of shipment and upon failure to do so may

discharge and warehouse or otherwise store thegoods or any part thereof at the

risk and expense of thegoods l orthe ship may proceed or return di ctly
or i ndirectly to or stop at any such port or place whatsoever as the master or

thecarrier may consider safe or advisable under thecircumstances and discharge
the goods at any such port or place or the carrier may retain the

cargo until the return trip or until such time as the carrier or master

thfnks advisable and discharge the goods at any place I including
the port of shipment or the carrier or master may discharge and forward the
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goods or any part thereof by any memos rail vater land or air at the

risk and expense of the goods For any serdce rendered to the goods as

bereinabove provided the carrier shall be entitled to extra compensation and

if in following the procedure permitted herein the length or duration of the

voyage of the ship is increased the shipper and consignee shall pas proportionate
additIonal freight all of which shall be a lienon thegoods

Applicable statutes

The pertinent portions of sections 16 17 and 18 b of the Shipping
Act 1916 the statutes which under the notice of investigation govern
the decision in this proceeding provide

1 SECTION 16

That Itshall be unlawful forany common carrier by water

First To make or give any undue or unreasonable preference o r ad

vantage to any particular person locality or description of traffic 01

or to subject any particular person locality or description of traffic to

any undue or unreasonable prejudice or disadvantage I I

2 SECTION 17

That no common carrier by water In foreign commerce shall demand

charge or collect any rate fare or charge which is unjustly discriminatory
between shippers

3 SECTION 17 second paragraph

Every such carrier l shall establish observe and enforce just and

reasonable regulations and practices relatil1g to or connected with the

receiving handling storing or delivering of property Whenever the
board finds that any such regulation or practice is unjust or unreasonable

it may determtne prescrIbe and order enforced a just and reasonable regu
lation or practice

4 SECTION 18 b 1

TDvelY common carrier by watl r in foreign commerce I shaH file

w1th the Commission tariffs showing aU the rates and charges of

snell carrier I for transportation to Hnd from United States ports
and foreign ports II

on any through route which has been established

Such tariff shall pladnly show the places b tween which freight will be

carried and shall contain the classification of freight in force and shall

also state separately such terminal or other charge privIlege or facility
under the control of the carrier or conference of carriers which is granted
or allowed and any rules or regulations which inanywise change afiect
or determine any part or the aggregate of such aforesaid rates or charges
and shaU include specimens of mny bill of lading contract of affreightment
or other document evidencing the traru3portation agreement

5 SECTION 18 b 2

No change shall be made in rates charges classifications rules or regu

lations which result in an Increase In cost to the shipper It except
by the publication and filing of a iIlew tarill or tarill s which shall

become ellective not earlier then 30 days after thedate of publication and

tiling tbereof witb the Commission
6 SECTION 18 b 3

No common carriershall charge or demand or collect or receive
a greater or less or different compensatIon tor the transportation of prop

8 F M C
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erty or forany service in connection therewith than the rates and charges
which are specified in its tariffs on file with the Commission and duly
published and ineffect at thetime 10 1

Rea80JUZbleness of the charges
Beforeturning to themain questions presented certain related issues

can be disposed of Among other things the intervener contends
that the surcharge of 125 percent of the basic freight is exorbitant
and unreasonable under section 18 b 5 That section provides
The Commission shall disapprove any rate or charge filed by a common carrier

by water in the foreign commerce of the United StatesI which after

hearing it finds to be so unreasonably high or low as to be detrimental to the

commerce of the United States

Respondent urges that the reasonableness of the rate or charge is

not an issue in this proceeding and hearing counsel agree In view

of the preamble in the notice of investigation quoted above it must
be concluded that this issue is not included within the scope of the

investigation In addition in order for intervener to prevail on this

point he would have to establish facts demonstrating that the rate

or charge is so unreasonably high as to be detrimental to the commerce

of the United States Such facts are not included in the stipulation
to which the intervener agreed
Issues raised by sections16 and 17

Intervener does not contend that sections 16 or 17 have been violated

Hearing counsel states that they have not been violated pointing out

that in this case the same charge was assessed against all consignees
equally and therefore there can be no contention that section 16 first

was violated He concludes that since in all prior Commission cases

bearing upon the regulations and practices coveredl by section 17 it

has beeD held that the language is directed toward handling property
at terminals and not toward rate making functions concerned with

ocean line hull movement of property that section 17 is therefore not

applicable These conclusions are sound and thetefore it win be

unnecessary to discuss further any issues based on sections 16 and 17

Oontentions of the parties based on section 18 disCIJAsion and

conclusions

Hearing counsel first contend that the addition l charge arising
out of the delay due to the strike was made by re pondentwithout
the advance 30 day filing as required by section 18 b 2 and that

that section was therefore violated Recognizing that it was impos
sible for respondent to file on 30 days advance notice in the circum

stances of this case hearing counsel argue that respondent should at

least have taken advantage of the provision in thestatute which allows

8 F M C
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a carrier to request the Commission for permission to file a change
upon less than 30 days notice for good cause Respondent correctly
points out that even assuming that the bill of lading provision for

additional compensation was not already on file the 30 days advance

filing provision of section 18 b 2 is inapplicable here The exam

iner agrees Once the cargo is loaded the voyage begun and the con

tractual relations of the parties are fixed no time remains for obtain

ing special permission for a change in rates on short notice This
section is further inapplicable for the simple reason that respondent
did not change its rate or charge Its tariff provisions were the same

as those that had existed for at least 30 days previously Aside from
this since this decision finds that the tariff was properly filed section
18 b 2 need not be considered further

The issues that are central to this proceeding flow from the pro
visions of section 18 b 3 which prohibit the charging of compensa
tion higher than that specified in the tariff filed with the Commission
pursuant to section 18 b 1 Hearing counsel and intervener con

tend that respondent has not satisfied the tariff filing requirements of
the statute by merely attaching the bill of lading to the tariff and
that the surcharge for delay is therefore not provided for in the tariff

They further contend in effect that even if thismethod of filing were

deemed to satisfy the filing provisions of the statute the requirements
of section 18 are violated because article 4 of the bill of lading does
not set out in sufficiently definite or precise words or figures the charge
that is to be made against shippers for unforeseen delay in the voyage
such as that encountered in this case

They rely heavily on three cases decided by predecessors of the

Commission in support of the proposition that the tariff itself must

contain every provision which would alter or change the rate charged
that shippers cannot be forced to look beyond the briff itself to deter

mine whether some rate or charge other than that specified in the tariff

will be assessed and that rate changes brought about by provisions in

documents other than the tariff have no binding effect on shippers be

cause of the prohibition contained in section 18 b 3 Pue1 to Rican
Rates 2 U S M C 117 131 1939 Transportation ofLwmber Through
the Panama Oanal 2 U S fC 143 145 1939 Alaskan Rates 2
U S fC 558 581 1941 These cases do support the general princi
ples cited by these parties but a close analysis of them reveals that

they are no longergermane to the facts of this case

InPuerto Rican Rates the United States faritimeCommission had

before it a general investigation of rates on shipments to Puerto Rico

The Commission also took up and considered certain tariff practices of
the carriers and found that in their bill of lading the carriers stated

8 F M C



446 FEDERAL MARITIME COMMISSION

that they did not undertake that the vessels wereequipped to transport

perishable goods even though their tariffs named rates for the trans

portation of refrigerated cargo The Commission required the elimi

nation of this conflict and in discussing it the Commission employed
language relied upon by hearing counsel and intervener here as

follows

However irrespective of this conflict shippers should not be required to look

beyond the tariff for any provi3ion affecting the application of the rates When

ever a tariff refers to a bill of lading and states that therates therein published
are dependent upon conditions in that bill of lading such conditions should be

published in the tariff l he statute requires the publication in tariffs of

and rules or regulations which in anywise chiange affect or determine any part
of the aggregate Qf the rates fares charges or the value of the service

In Tran8portation of Lwrnber Through the Panama Oanal supra
the Commission had under investigation various rules and practices
in the intercoastal trade The carriers there had a tariff rule providing
that each shipment should be subject to the terms conditions and

exceptions of the bill of lading of the carrier in use at the time of such

shipment and that the shippers shall accept the same and be bound

thereby Hearing counsel and intervener rely on the general co clu

sion expressed by the Commission that any provisions of the bill of

lading which affect the charge for transportation or the value of the

service to be effective must be incorporated in the tariff

Alaskan Rates was also a general rate investigation in the course of

which the Commision had occasion to discuss the tariff filing practice
of the carriers involved there The tariff provided the steamer rates

named herein are applicable subject to the conditions of the

company s shipping receipt bills of lading and livestock con

tracts The Commission condemned this clause stating
Vhen rates are published dependent upon conditions in the carrier s bill of

lading said conditions should be published inthetariff

The three above cases vere decided under the provisions of the

Intercoastal Shipping Act 1933 46 U S C 844 which are somewhat

similar to section 18 of the 1916 Act governing foreign ocean com

merce Hearing counsel relies on an analogy between these decisions

and the situation here in the apparent belief that the bills of lading of

the carriers involved in those three cases like that of All Cargo Line

were attached to the tariffs on file with the Commission If this had

been the case these precedents would lend support to the argument of

hearing counsel and intervener since the Commission required bills

of lading provisions similar to those involved here to be printed in

the tariff However it must be concluded that in those cases a specimen
of the bills of lading of the carriers was not in fact attached to the

8 F M C
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tariff and that this is why the Commission required parts of the bill

oflading to beprinted in the tariff

It is true that in its present form section 2 of the 1933 Act like

section 18 b 1 of the 1916 Act requires that the terms and condi

tions of the bill of lading shall be contained in the tariff filed with

the Commission However a review of the history of section 2 demon

strates that there was no such requirement in the 1933 Act in 1939

and 1941 when the above three cases were decided See volume 47

Statutes at Large page 1425 The requirement that the bill of lading
be incorporated in the tariff was first added when section 2 was

amended by Public Law 85 810 of August 28 1958 See volume 72

of the Statutes at Large page977

The three decisions themselves demonstrate th t the carriers ih

volved in those three cases did not attach or incorporate the bills of

lading to or in the tariffs In Tran8portation of Lumber Through the

Panama Oanal the Commission pointed out on page 145 of its decision

that such bills of lading are not reproduced in the tariff This can

only be taken to mean that the bill of lading was not stapled to the

back of the tariff pasted on an internal page of the tariff or other
wise physically attached in its entirety to the tariff as wasdone by the

respondent in the instant case In Ala8kan Rates the Commission
cites the case of Transportation of Lumber Through the Panama Oanal

at page 581 together with the Puerto Rico Rates case immediately
following the above quoted language from the Alaskan Rates case

It is evident that the Commission considered the facts of the three

cases decided almost contemporaneously to be the same in regard to

the form of the tariff Itmust be concluded that in none of the three

instances were the bill of lading available to shippers in any way as

partof the tariff

If any doubt remains as to the meaning of the three Commission
decisions relating to the incorporation of bill of lading provisions
in tariffs it is dispelled by thelegislative history ofPublic Law 85 810

supra As orginally introduced the bill which became Public Law

85 810 provided that the carrier may include the terms and conditions

of any passenger ticket bill of lading contract of affreightment or

other document evidencing the transportation agreement The Con

gress adopted the recommendation of the Secretary of Commerce that

the permissive word may be stricken from the bill and the word

shall be inserted in lieu thereof In discussing the reason for his

recommendation that the inclusion of the bill of lading be a require
ment rather than mere permission the Secretary of Commerce had

pointed out that the Maritime Commission had held in Puerto Rican
Rates and Alaskan Rates that provisions of bills of lading affecting
rates or the value of the service are not governing unless incorporated

S F M O
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Iin the carriers published and filed tariff U S Congressional News

1958 page 4093 It is clear that Congress intended that the statutory
requirement that the entire bill of lading be attached supersede the

rule of the Commission cases requiring certain bill of lading clauses

to be included in the tariff

It cannot be concluded that in addition to attaching the entire bill

of lading to the tariff filed with the Commission the carrier must also

reprint in the taTiff itself any terms and conditions of the bill of lading
that affect the rates charges or the yalue of the service Since section

18 b 2 enacted 3 years later similarly requires that the bill of

lading be filed with the tariff it must be concluded that Congress did

not intend that in addition provisions affecting rates and charges be

printed again in the tariff itself It is therefore concluded that the

method employed by respondent that is the physical attachment of

the bill of lading to the tariff with a provision in the rules and regula
tions portion of the tariff making the tariff subject to the terms and

conditions of the bill of lading satisfies the requirements of section 18

insofar as tariff makeup and filing requirements are concerned No

question is raised as to the bill of lading being the complete contract

between thecarrier andeach shipper
The other point raised by hearing counsel based on section 18 al

though apparently with less conviction is the contention that even

if paragraph 4 of the bill of lading had been physically included 01

printed in respondents tariff there is doubt as to its legality under

section 18 because the provision of paragraph 4 is indefinite as to the

amount of the charge for the services rendered They arguethat para

graph 4 of the bill of lading does not comply with the requirements
announced in decisions of the Commission that tariffs must be specific
and plain citing Intercoastal Lwmber Rate Ohanges 1 U S M C 656

658 and eight other cases decided by predecessors of the Commission
that a tariff is unlawful when shippers must obtain information not

published in the tariff and must make mathematical calculations to

determine the applicable rate that in instances where charges are to

be assessed against shippers of diversion the tariffs must clearly state

what special services will be rendered and the specific sum that will be

charged therefor t hatcharges undisclosed in the tariff may not be law

fully charged against the shipper nor charges that are described in the

tariff as being subject to prior arrangement Cases are cited for

each of these latter propositions
Hearing counsel point out that the purpose of tariff filing is uni

formity in charges and rates the prevention of and control over dis

crimination and maintaining stability in rates and they state that

these objectives could not be achieved if carriers are allowed to utilize

amorphous provision such as paragraph 4 They question how ship
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pers can ever know in advance what their shipping cost will be by
consulting this tariff and thisbill oflading

The contentions of the intervener stress the point urged by hearing
counsel discussed above relating to the physical makeup of the tariff

of respondents and he also contends as hearing counsel does that the

carrier made a unilateral decision apart from the terms of a filed

tariff that 125 percent of the basic freight was a proper charge to the

shipper on account of the delay in the voyage not 10 percent or

50 percent oreven 200 Percent He argues that the ShippingAct does

not permit such an arbitrary decision on the part of the carrier regard
ing the amount of charges

Hearing counsel do not agree with the contention of respondent
that a carrier has no way of specifying precise additional charges in
circumstances such as those involved here due to the unpredictable
nature of the strike and the fact that no advance determination can be

made 3JS to what expenses will be incurred as a result Of it or how

long it will last They suggest that the tariff might provide that in

the event of delay caused by a strike certain additional freight such

as an extra 25 50 or 75 percent will be assessed He implies that a

fixed daily rate for such additional charges might be set forth in th

tariff He also mentions the possibility that the carrier could provide
for delays in its voyages by insurance orby the inclusian in its overall
rate structure of a cushion for such contingencies These latter two

proposals are possibilities of course but it is not in keeping with the

purposes of he Shipping Act to encourage carriers to increase their
rates and charges by such means The suggestion far establishing a

fixed charge far such dela ys would probably lead to greater evil than

an ad hoc determination ofthe costs after the event because the actual

expenses of the carrier might turn aut to be somewhat less than the

charges that would have to be assessed under a fixed formula It
would not be appropriate for the carrier to profit by a strike or

casualty that results in delay or extension of the voyage The charge
here is not arbitrary being related directly to the added expenses of
the carrier

In the cases cited by hearing counsel in support of the other general
propositions outlined above the Commission or its Predecessors were

cancerned with tariff provisions applicable to regular determinable

voyage charges Itis apparent that tariff provisions as to such charges
can be as a practical matter nlore exact than the clauses in the tariff
whose purpose is to provide for the unknown unforeseeable com

plexities of ocean transportation The least that can be said is that

neither hearing counsel nor intervener have suggested any solutions to
this practical difficulty in tariff practices and none occur to the exami
ner that are so patently superior ta the course followed by respond
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ent that it can be held that respondent committed a violation of sec

tion 18 b The cases cited by hearing counsel involving domestic

commerce as well as the three cases discussed earlier are of limited

applicability here for the additional reason that section 18 a dele

gates jurisdiction to the Commission over the regulations and prac
tices relating to the issuance form and substance of

bills of lading of carriers in the offshore domestic commerce that is

not delegated by section 18 b covering the foreign commerce

Intervener raises the issue that respondent violated section 18 b 3

by charging a rate greater than that shown in its tariff because the

courts would not impose liability on shippers in these circumstances

In reply respondent cites cases where the admiralty courts have al

lowed carriers to recover additional compensation for various services

rendered or expenses incurred by the carrier either based on contrac

tual provisions in the bill oflading such as clause 4 or ongeneral princi
pIes of admiralty Respondent compares the case at hand to the

recovery of a contribution from cargo in general average to the re

covery of freight even when the cargo was not delivered under the

Freight prepaid goods or vessel lost ornot lost bill of lading clauses

and to voyage frustrations due to belligerent action search bygovern
ment authorities strikes and other uncontrollable forces preventing
normal carriage and delivery of cargo Iturges that by the enactment

of section 18 ib Congress did not intend to overturn the ancient ad

miralty principles that form the basis of recovery in such cases

Intervener attempts to distinguish these analogies cited by re

spondent and hearing counsel urged that to the degree that admiralty
doctrines conflict with the Shipping Act the latter governs citing sec

tions 8 and 9 of the Carriage of Goods by Sea Act 46 D S C 1308 and

1309 which provide that nothing in COGSA sh311 affect the rights and

obligations of carriers afforded and imposed hy the Shipping Act nor

be construed to permit discrimination in any way prohibited by the

ShippingAct

The system of regulation under the Shipping Act and other mari

time statutes has long existed in harmony with admiralty principles
The Commission does not decide admiralty cases and it will not do

so here The courts have developed the doctrine of primary jurisdic
tion under which they leave to the Commission and other regulatory
agencies the decision of issues under the regulatory statutes Conflict
could arise in a situation such as that presented here only if the Com
mission sought to require tariffs to be constructed and filed in a form

that would make it impossible for accepted admiralty doctrines to be

invoked

Hearing counsel and respondent state and the examiner agrees that

this is a case of first impression hoth before the Commission and the
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courts That is to say no court has held that a charge cannot be as

sessed under clause 4 for delay due to a strike when the goods are held

on board the vessel at the port of delivery It must be concluded
therefore that it has not been demonstrated here that the surcharge
would not be allowable by the courts and that for this reason it violates

section 18 b 3 as fa greater charge than that shown in the tariff

Turning to the final issue raised by intervener that the lan

guage of clause 4 does not by its terms authorize the assessment of

additional charges because respondent did not perform a service

for the cargo beyond that required of it as a carrier a court

decision discussing this clause in a somewhat similar factual setting
can serve as a useful guide In Colonialgrossisternes Forening v

Moore McCormack Lines Inc 178 F 2d 288 C A 2 1949 the car

rier s vessel left the United States for Norway in lfarch of 1940 and

when it arrived it was unable to unload its cargo because of the

belligerent activities of the German forces It retained the plaintiff s

cargo on board and finally had to return to the United States without

discharging the cargo The carrier s bill of lading contained a clause

4 like that involved here The court upheld the action of the carrier

in charging the shipper an extra amount equal to one half the freight
for the outward voyage The ordinary freight had been prepaid
The court stated

3

I

It is plain that the master was justified in retaining the cargo on board until

such time as he thought advisable Under the concluding sentence of clause 4

the carrier was en tiled to a reasonable extra compensation for any services

rendered to the goods as hereinabove provided The question before us is

whether keeping the goods on board and returning them to New York in

respondents vessel was a service rendered to the goods within the meaning of

the bill of lading In retaining thegoods and carrying them back to New

York the vessel was obliged to safeguard them in every reasonable way and

to act as a prudent bailee in protecting and caring for the merchandise In

the circumstances we can see no reason why a return of the goods to the carrier

was not a service vithin the description of services rendered to the goods
and just as compensable as would have been payments for forwarding them by
some other carrier

It is no less a service to the goods to retain them on board and

ultimately discharge them at the port of destination as was done by
respondent than to retain them on board and utimately return them
to the port of loading as was done by l100re l1cCormack Lines The
eost to the carrier is the same except for the additional cost of fuel
The value to the shipper is greater because the goods are delivered to
the desired destination

The parties do not contend that a strike is not one of the incidents
that would bring clause 4 into play Neither do they contend that
since an amount less than the added expenses due to the delay Wt1S

8 F M C
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apportioned among the shippers section 18 b 3 was violated by
making a charge different from that shmvn in its tariff 1Thile the

strictest reading of the notice of investigation might include this

technical question as an issue to be decided it is apparent from a read

ing of the preamble that the Commission had the protection of ship
pers in mind when it initiated tJlis proceeding This would not be

achieved by inquiring whether they should be charged a 250 percent
surcharge rather than 125 percent

Contentions of the parties not discussed herein have been found to

be irrelevant or unsupported by the record The arguments of counsel

on the question whether the tariff is applicable until it is rejected or

declared unlawful need not be discussed in view of the conclusions

reached in this decision

It is concluded that respondent has not violated sections 16 17 or

18 b by making the surcharge The proceeding will be discontinued

Signed E ROBERT SEAVER

Presiding Exarniner

JULY 29 1964

APPENDIX

EXHIBIT B

TOTALS

Ports Ocean freights Prepaid Collect

Rotterdam to
Tampa

nh 147 34 147 34 None

Rotterdam to Mobile h h 3 081 78 3 081 78 None

Rotterdam to
Hamburg

h h U 1 662 19 I 662 19 None

Hamburg to Tamps u n nnh 907 96 907 96 None

Hamburg to Mobileu uu 98 28 93 28 5 00

Hamburg to Houstonu u n 8 633 45 1 308 14 7 325 31

Hamburg to New Orleans n u 683 36 255 96 427 40

Dublin to Tampa uu u 5 274 24 None 5 274 24

Dublin to Mobile u u u n u 3 530 37 None 3 530 67

Dublin to
Houston

n 18 49 18 49 None

Orand total u u u 24 037 76 7 475 14 16 562 62

Surcharge 125 125 X 24 037 76 30 047 20

Source Manifests and bills of lading

8 F M C
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DOCKET No 1150

HASMAN BAXT INC VALENCIA BAXT EXPRESS INC MISCLASSIFICA
TION OF GOODS IN CONTAINERIZED TRAILER VANS IN THE UNITED
STATES PUERTO RICO TRADE

t

s

v

E

Decided Maroh 8 1965

1 Hasman Baxt Inc found to have violated section 16 of the Shipping
Act 1916 by misclassifying the contents of the trailer van containing leather

2 Hasman Baxt Inc and Valencia Baxt Express Inc found to have vio

lated section 16 of the Shipping Act 1916 by false statement of cargo weight
of the contents of the trailer van containingleather

3 Record held insufficient to support finding that either Hasman Baxt Inc

or Valencia Baxt Express Inc violated section 16 of the Shipping Act 1916
with respect to certain shipments of bathtubs and synthetic rayon yarn

Herbert Burstein for respondent
Roger A McShea Ill hearing counsel

Paul D Page Jr hearing examiner

REPORT BY THE COMMISSION

JOHN HARLLEE Chairman JAMES V DAY Vice Chairman GEORGE
H HEARN JOHN S PATlERSON Commissioners

This is an investigation on our own motion to determine whether re

spondents Hasman Bart Inc Hasbart or Valencia Baxt Express
Inc Valbaxt with respect to certain shipments made between Janu

ary 1 1960 and October 3 1963 knowingly and willfully obtained or

attempted to obtain transportation by water for property at less than
the rates or charges which would be otherwise applicable in violation
of section 16 of the ShippingAct 1916

The proceeding is before us on exceptions to the initial decision in
which the examiner concluded 1 that with re pect to a containerized
shipment which included bathtubs Hasbaxt had violated section 16 by
misclassifying a portion of the shipment 2 that with respect to a

containerized shipment which included certain leather both Hasbaxt
and Valbaxt had violated section 16 because of a false statement of

8 FM O 453
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weight and 3 that the record was insufficient to support a finding
that either Hasbaxt or Valbaxt had violated section 16 with respect
to certain containerized shipments of yarn The respondents except
to the examiner s findings and conclusions on the bathtubs and leather
and hearing counsel excepts to the examiner s findings and conclusions
on theyarn

FACTS

Hasbaxt is a freight forwarder whose compensation consists of

freight forwarder fees As a forwarder Hasbaxt tenders Sea Land 1

approximately 700 container vans a year These container vans or

trailers contain numerous individual shipments which have been con

solidated for ocean carriage Valbaxt is a non vessel owning common

carrier by water offering a door to door service to the public Thus it
consolidates shipment trailers pursuant to a tariff on filewith the Com
mission which covers the ocean and inland transportation This tariff
is based on the commodity rates of Sea Land and includes additional

t
charges to cover the services between vessel and door On shipments swhich it consolidates Valbaxt performs the function of a shipper
vis a vis the ocean carriers operating between the United States and

v

EPuerto Rico

As do other shippers of freight to Puerto Rico Valbaxt seeks the
benefit of the freight all kinds rate offered by ocean carriers Under
Sea Lands tariff the freight all kinds rate is applicable if the trailer
contains three or more different commodities and no one shipment of a

commodity weighs in excess of 15 000 pounds Thus if Valbaxt re

ceives a shipment in excess of 15 000 pounds its practice is to break
bulk and place the contents in more than one trailer By paying the

freight all kinds rate Valbaxt attempts to recover its operating costs
out of the difference between its own tariff charges to its customers and
the frieght all kinds rate itpays the ocean carrier

1 The bathtubs
On April 26 Sea Land received at Port Newark a sealed trailer van

No 3150 and certain shipping docUlllents which accompanied it
The record does not show that lIasbaxt ever saw the contents of the
van Hasbaxt acting as forwarder for the exporter presented Sea
Land a bill of ladillg cmrering the shipment or van 3150 from Port
Newark to Puerto Rico aboard Sea Land s Azalea Oity The bill of

lading showed Hasbaxt as shipper and described the contents of the
van as 40 cases of pipe fittings 20 cases of enameled sheets and 25
cartonsofplumbing materials lavatories bathtubs The van s actual
contents consisted of 85 bathtubs and a number of lavatories and or

1 Sea Land Service Inc Sea Land of Puerto Rico Division a common carrier by water

operating between ports in the United States and ports in Puerto Rico
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sinks The freight payable on the shipment as described in the bill of

lading would have been 573 25 Sea Land subsequently ascertained

the actual contents of the van by inspection and prepared a corrected

bill of lading describing the contents as 85 bathtubs Ocean freight
on the shipment as described in Sea Land s corrected bill of lading
was 1 029 60 which Hasbaxt paid

2 The leather

In February 1960 Loewengart Co shipped 25 152 pounds of

leather to Puerto Rico viaValbaxt Hasbaxt acting as VaIbaxt s for

warder presented to Bun InsularLine Puerto Rico Service Bull a

bill of lading covering trailer No 4028 which Bull transported un

opened to Puerto Rico on its SS Elizabeth The bill of lading stated

that the trailer contained 6481 pounds of leather Valbaxt s waybill
1112 shows that the Loewengart shipment of leather moved on the

voyage of Bull Line s SS Elizabeth which carried the van which the

bill of lading said contained only 6 481 pounds A letter from Valbaxt

to Loewengart dated October 5 1960 states

This will confirm conversation held with you that waybill 111 was shipped
on the SS Elizabeth voyage 233 dated February 18 1960 intrailer van 4028

The freight payable on the shipment as described in the bill of lading
and actually paid by Valbaxt was 757 77 being c01nputed at the

freight all kinds rate 3 Since the trailer actually contained all the

Loewengart leather approximately 25 000 pounds the freight pay
able should have been computed at eommodity rates and would have

been 1 124 if all other eargo shown on the bill of lading was con

tained in thetrailer

3 The yarn
On 18 vans shipped by Valbaxt to Puerto Rico via Bull and on 8

vans shipped by Valbaxt to Puerto Rico via Sea Land rlasbaxt pre
sented to Bull and Sea Land bills of lading showing that the vans in

the aggregate contained quantit ies of rayon yarn substantially in ex

cess of the quantities of rayon yarn shown by certain of Valbaxt way
bills to have been intended for shipment on the vessels carrying the
vans Such rayon yarn was one of Bull s lowest rated eommoditiesat
the time of the shipments in question

DISCUSSION AND CONCLUSIONS

1 The bathtubs

In finding that Hasbaxt had violated section 16 with respect to the

shipment ofbathtubs the examiner found that The point for decision

II The waybill is a receipt for goods which Valbnxt gives to the exporter when It receives
the exporter s cargo

8 Under Bull s tariff the freight an kinds rate does not apply to n trailer which

contains more than 15 000 pounds of anyone commodity In which case the respective
individual commodity rates apply to theindividual cargoes in the van
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is simply if Hasbaxt knowingly and willfully presented the false bill

of lading to Sea Land Thus the examiner found that it was un

necessary to determine whether Hasbaxt had any actuallrnowledge of

the contents of the trailer in question or that Ha baxt had prepared
the false bill of lading Such findings are unnecessary as we under

stand the examiner s reasoning because the mere presentation ofa bill

of lading to the carrier by the forwarder carries with it the implied
representation that the hill accurately describes the contents of the

trailer even when the trailer is received by the forwarder under seal

and regardless of whether the forwarder has any knowledge of the

trailer s contents The examiner grounds his conclusions on the duty
of veracity and care with respect to cargo description which the

forwarder owes the carrier To avoid the impact of this nlle a for

warder could as countervailing evidence demonstrate that it prepared
the false bill of lading in reliance upon a description of the cargo fur

nished by the exporter and that no such description furnished in the

past by the same exporter had been inaccurate To the examiner such

evidence would almost certainly establish the fact that a forwarder s

conduct in presenting a fa1se bill of lading to a carrier was neither

careless nor culpable
The initial decision lays down a rule governing the conduct of for

warders handling containerized shipments under seal The validity
of any such rule is of course its reasonableness and in onr view the

reasonableness of the rule announced in the initial decision is depend
ent npon a far broader eonsideration of the day to day operations of

forwarders handling containerized shipments than is possible from

thisrecord

The nature and scope of the duties of various persons subject to

section 16 have presented continuing problems to both the eourts and

our predecessors See for example Royal Netherlands v FMO 304

F 2d 938 D C Cir 1962 Oontinental Oan 00 v United States 272

F 2d 312 2d eir 1959 Misclassification and Misbilling of Glass

Tumblers etc 6 F M B 155 1960 and Hazel Atlas Glass Oo Mis

classification of Glass Tumblers 5 FM B 515 1958

While it may eventually prove true that the forwarder must be held

to an implied representation as to the corrootness ofthe description of

the shipments on the bill of lading such a decision should be made only
upon thorough investigation of the terms and conditions surrounding
the handling of containerized shipments Morevaver the investiga
tion should include the question of the nature and scope of the duties

and responsibilities of the exporter and the carrier undersection 16

For the foregoing reasons we find the record in this proceeding in

sufficient to conclude that Hasbaxt violated section 16 with respect to

the shipment ofbathtubs in question
o m K r



MISCLASSIFICATION OF GOODSCONTAINERIZED VANS 457

2 The leather

The examiner found that van No 4028 contained the whole Loewen

gart shipment of leather some 25 000 pounds when the bill oflading
stated that thevan contained only 6 481 pound9 The examiner s find

ings are based on the two documents of Valbaxt s referred to above

Valbaxt s waybill 111 exhibit 11 which shows that the Loewengart
shipment moved on Bun s Elizabeth and the letter dated October 5

1960 from Valbaxt to Loewengart exhibit 12 The letter states

This will confirm conversation held with you that waybill 111 was shipped on the

SS Elizabeth voyage 233 dated February 18 1960 in trailer van 4028

The respondents do not deny that the 25 000 pounds of leather was

actually shipped in van No 4028 They merely assert that there is in

sufficient evidence to prove that van 4028 contained an of the Loewen

gart leather Respondents do not however have any explanation of

their statement that the shipment for which waybill 111 was issued

moved in van No 4028 Since waybill l was issued as a receipt for

the full 25 000 pounds of Loewengart leather the only permissible
inference is that the full shipment of 25 000 pounds moved in van No

4028

There is a distinction between Hasbaxt s handling of the bathtubs

and the leather The bathtubs were received from the exporter in a

van already sealed while the leather was not already containerized

and wasactually placed in a van or vans by Hasbaxt and Hasbaxt had

aotual knowledge of the contents of the van in question Thus by
falsely stating the contents of the trailer as including 6 481 pounds
of leather when it in fact included the entire Loewengart shipment of

some 25 000 pounds Valbaxt and Hasbaxt obtained transportation by
false statement of weight in violation of section J 6 Shipping Act 1916

3 The rayon yarn
The examiner found the record would not support a finding that

there had been any falsifying of bills of lading on shipments of yarn
We agree with this conclusion Hearing counsel excepts on theground
that a comparison of the waybills with the bills of lading demon

strates that on certain entire sailings upon which were shipped an

undetermined amount of containerized trailer vans Husman Baxt

on behalf ofValencia Baxt had not shipped as much yarn as appea red

on even one or two bills of lading The examiner rejected this find

ing because it is dependent upon the determination that the waybills
introduced into evidence by hearing counsel represented all of the

yarn presented to Husbaxt for shipment The examiner could not

say that one or more other exporters had not shipped yarn with

Hasbaxt during the period in question because to do so it would be

necessary to examine aU the waybills in Hasbaxts files covering the

8 F M C
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period in question which vas not done Thus the examiner had to

allow for the possibility that other exporters had made up the excess

of the bills of lading over the waybills We agree with the examiner s

conclasion that the evidence is insufficient to show a violation of sec

tion 16 with respect to the trailers containing the yarn

COMMISSIONER BARRETT di3senting in part

Iwould uphold the examiner s finding that respondents violated sec

tion 16 of the Act with respect to the shipment ofbathtubs and to that
extent Idisagree with the majority As to the other shiments in issue
Iagree with the findings and conclusions of themajority

The proceeding is discontinued

By the Commission

Signed THOMAS LISI

8eC1etary

8 F M C
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No 1158

IN THE Th1A ITER OF AGREmiENT No 13421

GULF ThtlImIlImRANEAN PORTS CONFEIDJNGE

Decided lJIaTch 15 1965

Proposed urnelillment to Conferf nce AgreenIeut No 134 whereby there wHI lJe

ex nlpted fruln confereuee jurio dictiol1 full shiploads of one commodity

r hipped by one shipper under charter i onditions found not in violatioH of

sections 14fourth and 16th first of Shipping Act 1916

Said am ndment approved under section 15 of Shipping Act 1n6 and proceeding
cUscontinuecl

Frank GOImley and IiolOardA Levy Hearing Counsel

Edwcl1d8 Bagley for respondents
T R Stetson for intervener United States Borax Ohemical Corp

REPORT

By THE C01lMISSION JOHN HARLLEE Ohairntan JAMES V DAY Vice

Chairman ASHTON C BARRETT GEORGE H HEARN G0l1unissioner8

This proceeding is before us upon the e xceptions of Ilearing Counsel

to the initial decisioll In that decision the examiner found that

approval of the proposed an1endlnent to Agreement No 134 the basic

agreement of the Gu1f Mediterraneml Ports Conference auld not

be violative of sections 14 fourth and 16 first or contrary to the stand

ards of section 15 of the Shipping Act 1916 The proposed amend

ment Agreement No 134 21 would eXeInpt from conference juris
diction full shiploads of one cOlnmodity shipped by one shipper under

charter conditions

Hearing Counsel obj ects to the examiner s conelusion thatthe amend

ment should be approved because there is no need for the amendment

and the possibility of contrariness to the statute youpled ith the

8 F M C 459
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lack of need dictate its disapproval The examiner s decision clearly
sets forth circumstances and rOOsons which prompted the proposed
amendment reasons which weresufficiently urgent to promptbhe with
drawal of one member from the Conference in the face of the initial

opposition of the other member to the proposed amendment They
are inour view as in the examiner s sufficient

Were possible contrariness to the statute alone sufficient reason for

disapproval of an agreement under section 15 it would be hard to

conceive of an approvable agremnent For as we said in Agreement
8492T F Kollmar bw and Wagner Tug Boat 00 7 F M C 511

1963

We should not disapprove the agreement on the bare possibIlity that the

parties to it could violate the Act At least there ought to be a substantial

likelihood of such conduct

No such substantial likelihood appears from the record before us

A careful consideration or the record in this proceeding leads us to

the conclusion that the examiner s disposition of the issles herein was

vrell Tounded and proper

Accordingly we adopt the initial decision a copy of which is at

tached hereto and made a part hereof 1
as our own and Tor the reasons

set forth in the decisioJ
Itis ordered That Agreement No 131 21 is hereby approved
Commissioner Patterson concurs in the result

Signed THOlfAS LISI

se01etary
1 Initial decision of Gus 0 Basham CblefExaminer page703

8 F M C
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No 1104

PACIFIC SEAFARERS INC

v

ATLANTIC GULF AMERICAN FLAG BERTH OPERATORS ET AL

Decided March 17 1965

Agreements concerning rates and other matters described in section 15 of the

ShippIng Act 1916 as amended not within jurisdiction of the Commission

where they relate solely to foreign interport trade in goods of foreign origin
and destination even though Agency for International Development financed

the procurement and shipment of the goods and only American flag carriers

were involved

Unfiled agreements outside territorial jurisdiction under Shipping Act 1916
are not brought within jurisdiction by use of same organizations set up to

administer other agreements filed with and approved by the Commission

where the approved agreements dealt with different sUbject matter and were

notmodifiedby the unfiledagreements

Marvin J Ooles Stanley O Sher and Armin V Kuder for com

plainant Pacific Seafarers Inc

Elmer O Maddy and Ronald A Oapone for respondents Atlantic

Gulf American Flag Berth Operators and its member lines except
American Export Lines Inc Isbrandtsen Co Inc Lykes Bros

Steamship Co Inc andWaterman Steamship Corp
EdwardD Ransom and Gordon L Poole for respondents American

Flag Berth Operators and West Coast American Flag Berth Opera
tors and their member lines except Isbrandtsen Co Inc Lykes Bros

Steamship Co Inc not a member of WCAFBO and Waterman

Steamship Corp
Edward S Bagley for respondent Lykes Bros Steamship Co Inc

Sterling Stoudenmire for respondent Waterman Steamship Corp
Richard W Ku71U8 and James Jacobi Donald Caldera of counsel

8 F M C 461
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for respondents American Export Lines Inc and Isbrandtsen Co
Inc

Herbert B Mutter and RobMt J Blackwell hearing counsel

Walter T Southworth hearing examiner

REPORT

By THE COMMISSION JOHN lliRLLEE Ohai1Jnanj JAMES V DAY

Vice Ohairmanj GEORGE N HEARN and JOHN S PATTERSON

Convmissioners

This is acomplaint case before us on exceptions to theinitialdecision
ofthe examiner

Complainant Pacific Seafarers Inc PSI alleges that respondents
AGAFBO l WCAFBO 2 and AFBO s together with their member
lines have unlawfully attempted to drive PSI out of the Taiwan
Thailand South Vietnam trade Complainant asserts that respond
ents 1 Have violated section 15 of the Shipping Act the Act by
operating pursuant to an agreement not filed with or approved by
the Commission 2 have violated section 18 of the Act a by not

filing their concertedly esta blished rates with the Commission and
b by maintaining rates that are so unreasonably low as to be detri

mental to our commerce and 3 have violated section 16 First
of the Act by acting in a manner which is unduly prejudicial to

complainant
PSI operates a common carrier service with American flag vessels

in the Taiwan Thailand South Vietnam trade It does not offer a

service between the United States or any of its districts or territories

or possessions on the one hand and a foreign country on the other
hand The principal commodity that it carries is cemeI1t and it was

these cement offerings which prompted theinstitution of omplainant s

service In addition to its common carrier service a PSI affiliate

operates a charter or tramp service in the same trade again catering
to cement principally The cargoes carried by PSI are entirely com

mercial in nature originating in one foreign port and destined to an

other foreign port The shipping arrangements as well as the sales
of the conunodities are made between foreign principals Although
the U S Government through the Agency for Internati0nal Develop
ment AID ultimately finances the sales including th cost or water

transportationour Government in no way participates in the trans

actions Indeed but for the cargo preference laws which require
1 Atlantic an d Gulf Coast American Flag Berth Operators
J West Coast American Flag BerthOperators
a American Flag Berth Operators

8 F M C
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generally that 50 percent of AID financed cargoesmove in American

flag bottoms American flag vessel participation in the movement

might never have occurred Further the record is bereft of any

evidence that the cement involved was cement transshipped from the

United States
AGAFBO is a conference of Amerjcan flag carriers which operates

under approved Agreement No 8086 WCAFBO operates under

Agreement No 8186 Parties to each of these agreements are per
mitted to act collectively in the negotiation of transportation rates

and conditions of carriage respecting MSTS 4

cargoes including
related shipments to and from U S ports and between foreign ports
Agreement No 8750 an approved interconference agreement permits

meetings and discussions between AGAFBO and WGAFBO None
of tlwse agreements permits the signatories to agree upon rates for

either commercial or other Government sponsored cargoes in our

foreign commerce or in the foreign commerce of other nation

AFBO an association of American flag carriers organized in theearly
1950 s is composed of carriers who are members ofeither AGAFBO
WCAFBO or both although memhership in neither AGAFBO nor

TCAFBO is a prerequisite to AFBO membership AFBO purports
to establish rates and conditions of carriage by its signatories between

Taiwan Japan and Thailand Korea Vietnam the Philippines Oki

nawa and Cambodia Its memoranda of agreed rates relate solely to

commercial cargoes in these foreign interport trades AFBO does not

enjoy Commission approval under section 15 of the Act nor are its

tariffs filed with the Commission

Apart from the asserted violations ofthe Act we are first confronted

with the issue of jurisdiction It is our judgment that the reach of

the Act and consequently our jurisdiction does not extend to the

matters complained of

Admittedly respondents entered into an agreement in the Taiwan

Thailand South Vietnam trade and that agreementAFBO is the

type which falls squarely within the purview of section 15 Parties

to the AFBO agreement have not filed their agreement with the Com

mission and have effectuated it without the Commission s prior ap

proval Ifour jurisdiction encompassed thistrade a classic violation

of section 15 would be established harm vel non to complainant
notwithstanding

While it is true thatsection 15 requires that

every common carrier by water shall file a copy of every

agreement with another such carrier

l

Ii

d
MI

MUltary Sea TranllportaUon ServIce
6PSI likewise haa not flIed with the Commission any schedule ot rates In the Taiwan

Thailand South Vietnam trade
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the common carrier by water of section 15 is the entity defined in
section 1

The term common carrier by water means a common carrier by water in

foreign commerce or a common carrier by water in interstate commerce on the
high seas ortheGreat Lakes on regular routes from port to port

And a common carrier in foreign commerce is defined as

a common carrier engaged in the transportation by water of

passengers or property between the United States or any of its districts terrt
tories or possessions and a foreign country whether in the import or export
trade

Hence the reading of section 15 which Congress obviously intended

requires that every common carrier by water in interstate commerce

and every common carrier engaged in the transportation by water of

passengers or property between the United States or any of its districts
territories or possessions and a foreign country file with the Commis
sion for prior approval certain species of agreements with other such
carriers I

I
The record in this case makes perfectly clear that the conduct com

plained of is and has been exercised by carriers in a trade or trades
other than between the United States or any of its districts terri
tories or possessions and a foreign country and no matter how offen
sive or horrendous that conduct it does not fall within1the authority
of this Commission There is not a modicum of evidence that brings
the gravamen of the complaint within the purview of the Act Com

plainants have attempted to cross the jurisdictional barrier oil two

grounds
First we shall deal with the claim that since the eargoes including

the cost oftransportation vere financed by AID what otherwise might
have been commerce betveen two or more foreign nations was con

verted to the commerce of the United States We have noted in this

regard that the ocean transportation and the sales were arranged
between foreign principals and that neitherAID riOI any other agency
of our Government participated in any of the commercial or shipping
transactions AID s concern began and ended with its role as finan
cier 6 The lending of funds by a Government ag ncy to finance wholly
foreign transactions including ocean freight does not convert foreign
to foreign commerce into the foreign commerce of the United States

any more than would the lending of such money by an American

private financial institution

Our view in this regard is not unlike thnt generally held with respect
to dur antitrust laws

8 AID itself does not procure any commodities or make shIpping arrangements As a

general rule AID acts only in the capaetty of a financing Institution Deposition of
Dat id RI Bell AID Administrator exbIbit 106

Sl 1l M 1
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1

I
i
I
I

I

I t is clear that the meretlnancing by Americans of manufacturing

mining or other local activities abroad does not come within the Sherman Act

Report of the Attorney General s National Oommittee to Study the Antitrust

Laws 1955

In short our jurisdiction cannot be expanded or contraeted merely
by the underlying financial arrangements of ocean shipping 7

Finally PSI argues alternatively that a AFBO itself is an agree
ment within the purview of section 15 and should have been filed and

approved before its effectuation or b it is part and parcel of

AGAFBO and or WCAFBO which as a modification thereof should

have been filed andapproved prior to implementation
As the record establishes AFBO is an organization of Ameriean

flag vessels plying a trade totally within the confines of foreign Far

Eastern ports For the simple reason that the trade does not involve

as o E terminus any port in a State district territory ox possession
of th United States the carriers within the AFBO context c annot

be deemed to be engaged in the foreign commerce of the lJnited States

Complainant s alternative argument although equally defective is

more engaging In support of its proposition it points to the use of

AGAFBO and WCAFBO offices and officers for the transaction

of some of AFBO s business and cites precedents which indicate that

our jurisdiction often involves foreign to foreign commerce

As the Examiner noted the use of the physical organization or

machinery of the two approved agreements by the AFBO group is

immaterial to whether or not AFBO constittites an agreement within

the purview ofsection 15

There is no relationship between AFBO on the one hand and

AGAFBO and WCAFBO on the other hand save an overlapping
of memberships and some confusing of the organizations administer

ing the agreements But it is crystal clear that AGAFBO and

WCAFBO do not encompass the foreign to foreign movement of

commercial cargoes whether or not financed or owned by our Govern
ment Were AGAFBO and TCAFBO to agree on rates and con

ditions of cargo moving on our foreign commerce not specifically
authorized by the approved agreements a different result might have

been reached

The caSe3 cited by complainant fall far short of aiding its theories

In States Marine Lines Inc v Trans Pacific Freight Oonf 7 FYC
204 1962 the Commission considered the legality of an approved
neutral body provision in the context of the filed and Rpproved agree

n

t

1

1 A second argument advanced by PSI Is not dlsslmHar trom Us AID claim Briefly Its

thrust ls that the mere operation of U S flag vessels constitutes a part of the commerce

of the United States No authority is found to support this assertion We have noted

that PSIs operation has been wholly foreign We believe such operation constitutes other

local activities abroad AttorneuGeneral s National Comnattee 8upra

R F M C
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mnts The particular transaction which triggered the proceeding n

the movement of oranges from Japan to Canada was entirely irrele t

vant The real question in issue was whether conference wasefiectuat 1

ing a neutral body provision compatible with the Ol1e which had been

approved aEi a modification to its basic or organic agreement Upon
review the court in Trans Pacific Freight Oonference of Japan v

FMO 3 11 1i 2d 277 19 63 addressed itself to the jurisdictional issue

in foreign to foreign commerce and concluded that the nelltral hody s

fines were assessed not for any act or thing done in connection with

the shipments from Japan to Canada The court significantly
brushed aside the Conference s contention of no jurisdiction with the

statement

V e think that petitioners assertion of lack of jurisdiction is without

validity for a more fundamental reason When the members of the conference

chose to adopt their conference agreement and its various amendments they
deliberately elected to enter into a single unitary agreement lfo promote com

merce from Japan Korea and Okinawa to Hawaii and Pac1ftc coast porte of

the United States and Oanada Empbasis ours

Further Oranje Line et al v Anch01 Line Limited 5 FMB 714

1959 the Board noted that the trade between Catlada and the
United Kingdom was encompassed explicitly by the very terms of the

agreement

It is clear tbat in this case wbere the agreements cover both the foreign
orumerceof the United States and also the intimately related foreign commerce

of Canada our jurisdiction exists

In the case before us the subject matter of the AFBQ agreement is
not set forth in the AGAF130 and WCAFBO agreements nor is the

subject matter intimately related to our foreign commerce
S

In the case at hand the AFBO agreement neither directly nor materi

ally affected our foreign commerce

Since we have no jurisdiction in the premises we shall not

address ourselves to the other contentions raised by complainants
Aceordingly
It is Ordered That thecomplaint is hereby dismissed

By the Commission

Signed THOMAS LISI

SefYletary
8Complainant has placed some reUance on Umted Stotes v 4noh01 Line Ltd 282 F

BUDP 379 1964 Involved in that case were agreements made abroad which dIrectly
related to the foreign commerce of the United States

The vital prlnc1ple to the applied tn eterminlng whether the United States courts
have jurisdiction Over foreign ftag carriers who taU to ftle contracts entered tnto abroad

Is whether the performance of those contractlJ or effectuation of those arrangements oper
ated in thiSC01lIntry 80 as to affect our foreign commerce lUrect ond materlolZv Empha
sIs added
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No 1188

INCREASED FREIGHT RA l ES ALASKA LOWER YUKON RIVER AREA

Rates charges and practices of respondent found not to be unjust unreasonahle

or otherwise unlawful

Investigation discontinued

H B Jones Jr for respondent Northern Commercial Company
River Lines

William G R ddy Michael AI Holmes and W rl en O Oolver for

intervener Stateof Alaska

N01man D Kline and Robert J Blackwell Hearing Counsel

INITIAL DECISION OF Gus O BASHAM CHIEF EXAlHNER
1

The Commission by order served June 16 1964 as amended by order

served December 3 1964 placed under investigation to determine

their lawfulness under the Shipping Act 1916 and the Intercoastal

Shipping Act 1933 the rates charges and practices of respondent
Northern Commercial Company River Lines River Lines applying
to interstate transportation between Seattle Tacoma Wash and

points in Ala ska on the Lower Yukon River and the eastern coast of

Norton Sound in the Bering Sea These rates are published in River

Lines Tariff FMC F No 45 Tariff 45

The State of Alaska intervened but introduced no evidence at the

hearing held on November 24 1964 and on brief filed February 1

1965 concluded 1 that respondent River Lines is performing a

needed service in an area with little water transportation and 2

that no changes are warranted in the interstate rates involved herein

History of 1 espondent Initially owned by Canadian interests

River Lines predecessor began operations during the gold rush days
earrying a sizable amount of general merchandise up the Yukon River

to the gold fields in Yukon Territory and the J londike It discon

tinued service in 1922 or 1923 when it was acquired by and became

1 This decision became the decision of the Commission on Mar 26 1965

8 F M C 467
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a division of Northern Commercial Co which since the time of the

czars in Alaska has operated trading posts and later department
stores throughout Alaska and Yukon Territory

Ever since River Lines has provided a common carrier service on

the Lower Yukon primarily to carry cargo of its parent company
which consists mainly of general merchandise machinery and other

equipment Northern Commercial also has a saltery at Sheldon s

Point where it mild cures fish and ships them to 8eattle River Lines

provides the only common carrier service in the area and Northern

Commercial considers it to be so essential to its business that it

operates theservice regardless of profit or loss

Service of respondent River Lines owns and operates five tug
boats four covered wooden barges one large steel flattop barge and

three bulk oil barges all shallow draft It also operates a shipyard
year around at St Michael the base of its operations to shelter and
maintain its equipment

During the last 5 years the cargo carried by River Lines has divided

on the average about 44 percent intrastate over which the Commission
now has no jurisdiction 2 and about 56 percent interstate The latter

portion is transported under through rates with Alaska Steamship
Co Alaska Steam applying from and to Seattle Tacoma published
in Tariff 45 which makes such transportation interstate in character

and therefore subject to the jurisdiction of the Commission
River Lines makes connection at St Michael with vessels of Alaska

Steam three times a year usually in late June after breakup of the

ice in early August and in early October after which the freezeup
occurs Transfer of cargo is made directly from vessel to lighter
Alaska Steanl s vessel is then loaded with canned and salt cured salmon

destined to Seattle which has been collected by River Lines at com

mercial fishing villages on the Lower Yukon Salmon constitutes

the bulk of the outbound movement its volume is about one third of

the volume of the inbound movement and like the inbound cargo is

charged theTariff 45 rates

The cargo received by River Lines from Alaska Steam at St
Michael consisting mainly of groceries lumber and freight not other

wise specified is sorted and restowed in barges Some of its goes to

nearby Stebbins on St Michael Island and some to Unalakleet on

IIThe Commission under the misapprehension that it had jurisdiction over local Intra
state rates In Alaska Placed all of the rates of River Lines under Investigation and sus

pended four items In Tariff No 2 K FMC F No 53 which publlshed Increased rates on

intrastate traffic between the port of St Michael and destinations on the Lower Yukon
and between points on the Lower Yukon The Increases were to become effective June 15
1964 and were suspended to Oct 14 1964 Upon motion of Hearing Counsel dated Oct

30 19M the Commission by order served Dec 3 1964 amended Its order of investigation
to confine the Investigation to Interstate traffic

8 F M C
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Norton Sound 50 mUes from St Michael But most of it goes to

villages on the Lower Yukon The Yukon has a north mouth and a

south mouth The barges enter the north mouth under considerable

difficulties due to tide conditions S and proceed to Kotlik first and then

to Hamilton a distributing point Barges destined to upriver points
continue in geographical sequence to l1ountain Village Pitkas Pointr
Andreafski St Mary s Pilot Station Fortuna Ledge and Marshall

Cargo destined to downriver points on the south mouth is resorted

and reloaded at Hamilton and delivered in geographical sequence to

Kwiguk Emmonak Alakanuh and Sheldon s Point Saltery
Severe tides are encountered on the downward leg from Hamilton to

Sheldon s Point

The total river distance between St Michael and Marshall plus the

diversion to the south mouth is approximately 500miles

River Lines also receives cargo at St Michael from theDSMS North

Star III operated by the Bureau of Indian Affairs and from bulk

petroleum barges of the Standard Oil Co This traffic is transported
by River Lines in intrastate commerce

Lastly River Lines rents tugs and barges on a per diem basis to

contractors for moving their construction equipment from one job to

another Itwastestified that the tariff waS not designed to cover such

items and would produce excessive charges
The patronage of River Lines on inbound cargo comes from the

natives who receive small shipments of merchandise from Sears Roe

buck and 1ontgomery Ward and groceries from commission houses

in Seattle from some 25 to 30 native traders from the Government

and Standard Oil Co and from six sizable shippers including a

Catholic Mission at St Maris a trading company which competes
with Northern Commercial and from Northern Commercial itself

which supplies about 25 percent of the total traffic Practically all of

the cargo from Seattle destined for ICotlik Hamilton and Sheldon s

Point Saltery is consigned to Northern Commercial which pays the

tariff rate like othershippers
Respondent s income profit and los8 River Lines carried in all

of its operationsinterstate and unregulated local and contract serv

ices an average of 6 533 tons a year for the last 5 years 1959 64

During this period it lost 6 000 Itlost money in 3 out of the 5 years
and in the 2 profitable years its rate of return was 7 8 percent in 1961

62 and 2 4 percent in 196364 In view of the Commission s holding
that a return as high as 10 percent is reasonable in the Alaska trade

a Delayawaiting a favorable tide may amount to aweek

Northern Commercial alsO has trading posts at Kwlguk and Emmonak Usually trad

tng posts are operated by amanand wife team

8 F M O
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Alaska 88 Oo Oe neral Increase in Rates in the Peninsula etc

F MC Docket No 969 1067 decided Mareh 5 1964 respondent s

general rate structure cannot be found to be unjust or unreasonable

From exhibits of record IIearing Counsel constructed an income

statement in accordance with Commission General Order 11 pertain
ing only to respondent s interstate traJIic carried during 1963 This

study reveals that in 1963 respondent carried 3 232 5 tons of inter

state cargo that it collected 93 431 in revenue thereon and that it

incurred expenses of 109275 in carrying such traffic with a resulting
loss of 15 844 Upon this basis it is found and concl ded that re

spondent s interstate operations are unprofitable
Respondent s rates The general pattern of respondent s F45 rates

inbound is illustrated by those on Freight n o s per 100 pounds to

the three port groups served as follows 7 64 to Iotlik Hamilton

60 miles from St Michael 7 89 to Pilot Station etc 163 miles

and 8 03 to 1arshall 190 nliles The villages on the south mouth

i e Kwiguk to Sheldon s Point are grouped with 1arshall These

points are about as far distant by vater miles as Marshall and the

grouping appears to be justified by virtue or thesmall volumeof cargo
involved and because of the strong tides encountered in delivering
the cargo to these points While the record does not afford a precise
basis for determining a rate relationship between rive destination

based on cost of service the evidence is clear that the traffic to such

points as Iotlik and Hamilton which is predominantly Northern

Conlmercials cargo is bearing a significantly larger burden than ship
ments to other river points based on the distanees involved The

explanation given by River Line s traffic manager is that the consign s

at the more distant points cannot bear further increases due to their

substandard economic condition Much of the cargo moving to such

points eonsists of the necessities of life and the inhabitants eke out 11

bare existence from fishing longshoring and relief checks from the

State of Alaska

Except on a few items the rates of River Line haveinot been in

creased since May 1962 except to reflect a 10 percent increase which
Alaska Steam added to its proportion of the through rate This in

crease did not accrue to respondent but was made by it to preserve its

existing portion of the throughrate

Respondent s outbound rates on salmon are promotional in nature

designed to foster salmon packing in the Lower Yukon area As

stated Northern Commercial operates a salt curing plant at Sheldon
Point 5 It hires fishermen provides them with necessary equipment

B It bas not engaged ill tbe cannery business sInce its plant at Kwlguk was destroyed by

water in 1962

8 FM C



INCREASED FRT RATES ALASKA LOWER YUKON RIVER AREA 471

and purchases their entire catch The fishing industry provides a

suhstantial part of the livelihood of the native population whkh

in turn contributes to the merchandising activities of Northern

Commercial
Findinq8 and conclusio118 Upon basis of the foregoing facts it is

found and concluded that the rates charges and practices of River

Lines arenot unjust unreasonable orotherwise unlawful

Signed Gus O BASHAM

Presiding Examine
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No 1201

APPLICATION FOR FREIGHT FORWARDING LICENSE

MORSE SHIPPING CO REBECCA RUTH MORSE D B A

149 MADISON AVENUE NEW YORK N Y

Application for license as independent freight forwarder granted on the condition

that applicant move her office from thespace occupied by a shipping company

Applicant appeared pro se

Robert J Blackwell and Thomas Ohristensen appeared as hearing
counsel

INITIAL DECISION OF E ROBERT SEAVER PRESIDING EXAMINER 1

Rebecca Ruth Morse d b a Morse Shipping Co hereinafter called

Morse has applied to the Commission for a license as an independent
freight forwarder in ocean commerce under Public Law 87 254 46

U S C 1245 Applicant has grandfather rights under the statute and
is continuing in business pending action on her application

The issue that led to the hearing is whether applicant s relationship
with the shipping companies owned by Mr Morse s brother is such that
she is not an independent forwarder that is whether she controls

or is controlled by a shipper Section 1 of the Shipping Act 19162
and section 2 of Public Law 87 254 which is sec 44 a of the 1916
Act forbid the grant of a license to an applicant who is not inde

pendent from shippers or consignees in our foreign conmlerce Ifa

shipper uses an employee orsomeone else as a pretended forwarder
a mere front brokerage paid by the carrier would place the shipper
in a favored position over other shippers

1This decision became the decision of the Commission on May 13 1965 and an order was

signed granting the application
2 An independent ocean freight forwarder is a person carrying on the business of

forwarding for a consideration who is not a shipper orconsignee or a seller or purchaser
of shipments to foreign countries nor has any beneficial interest therein nor directly or

indiectly controls or is controlled by such shipper or consignee 01 by any person having
such a beneficial interest
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As will be seen the agency staff had interviews and correspondence
with applicant pursuant to which applicant changed her operations
in several respects in order to free and divest herself of any control by
or over her brother s shipping companies The staff was satisfied thait

this divestiture will meet the requirements of the statute except in the
matter of her physically moving h roffices out of the space occupied
by her brother s enterprises

Applicant has now made arrangements to relocate her office Hear

ing counsel therefore urge that the license be granted subject to the

applicant actually making this move by June 30 1965 Thus all con

troversy between the parties has been eliminated The examiner

perceives of no reason to withhold the license provided the applicant s

officeis relocated as planned
Hearing counsels requested findings of fact are fully supported by

the record They are concise and complete and are adopted here with

only the minor changes nooded to place them in thecontext ofan initial

decision

1 Morse s office is located on the premises ofI Freiberg Son Inc

Freiberg and Metropolitan Industries Trading Corp Metropoli
tan 149 Madison Avenue New York who are sellers and shippers
of used clothing military surplus electrical appliances and other

general commodities to the Middle East and Africa

2 Both Freiberg and Metropolitan are owned and operated by Mr

Samuel Freiberg Mrs Morse s brother Freiberg was founded by
their father in 1914 was incorporated in 1943 and has been con

tinuously in the same business since its inception Metropolitan was

founded by Mr Freiberg in 1963

Mr Freiberg bought his father s share of Freiberg at market value

approximately 1 year before the latter s death in 1957 Upon Mr

Freiberg s death the business will go to his wife and he has advised

her to have it liquidated
3 Morse began operation in 1948 and has acted as Freiberg s freight

forwarder since that time 1orse has acted as l etropolitan s for

warder since it was founded in 1963 Prior to 1958 Morse forwarded

exclusively for Freiberg in that year Morse began forwarding for

other exporters Today Morse forwards for Freiberg Metropolitan
and three other shippers Ninety percent ofl1orse s present business

is derived from Freiberg and Metropolitan and of that 90 percent
Freiberg supplies 60 percent and Metropolitan 40 percent

4 l1orse s office has always been on Freiberg s premise accompany

ing it through a series of changes of location Freiberg and Morse

moyed to their present location in 1963 Prior to 1963 1orse occupied
its space rent free since then Morse has paid Freiberg 100 per month

for thespace it occupies
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5 Since 1963 Morse has charged all its shipper accounts including
Freiberg and Metropolitan a 10 per shipment freight forwarding
fee prior to that time l10rse charged no shipper including Freiberg
a freight forwarding fee The forwarding fee covers the following
services Ascertaining rates booking space and preparing and process

ing export declar tions dock receipts and bills of lading
6 Morse has at all times collected and retained for its own account

brokerage on shipments forwarded for its clients including Freiberg
and Metropolitan

7 Morse earns approximately 2 500 per year in forwarding fees

and 1 000 per year in brokerage Approximately 85 percent of both

amounts is derived from Freiberg and Metropolitan shipments Mrs

Morse is not depend nt upon that income for her livelihood she is

supported by her husband

8 Pursuant to an oral agreement between Mrs Morse s father and

her brother Samuel Freiberg in 1946 began paying her 75 per week

The amount of the payments was increased in 1957 to 150 per week

The payments werea continuing gift not contingent upon Mrs Morse s

performing any services for Freiberg Had she discontinued for

warding for Freiberg she would have continued to receive the pay
ments Mrs l10rse was carried on the Freiberg payroll solely for

the purpose of receiving the payments Since April 30 1964 Frei

berg has made no payments to Mrs Morse and she is not longer on its

payroll 11rs l10rse now receives the equivalent of 150 per week

from her brother s personal funds

9 Mrs Morse s husband wasat one time vice president of Freiberg
but resigned on the advice of the Commission staff He was and is

otherwise employed and drew no compensation from Freiberg nor

took part in its management Peter Morse one of Mrs Morse s sons

is employed by Metropolitan His duties include formulating ClF

quotations on ordets from overseas

10 l1orse has ts own office equipment and has a telephone listing
different from those of Freiberg and Metropolitan Freiberg Metro

politan and Morse maintain separate books of accounts Neither

Freiberg nor Metropolitan have ever loaned money to Morse

11 Mrs Morse does not draw a regular salary she withdraws

money from the Morse account hers is the only authorized signature

as she requires it to support another son Edward in college and to

meet Morse s expenses
12 Pursuant to discussion and correspondence with personnel of the

Bureau of Domestic Regulation Mrs Morse has taken the following
actions to disassociate herself from her brother s companies according
to her sworn statement sent to the Agency on January 13 1965 and

her testimony

J
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a Forego any salary or remuneration from her brother s

companies other than compensation for forwarding services

b Discontinue to utilize any employees or Freiberg in her

operations or perform any services for these concerns other than

freight forwarding
c Pay no remuneration to Freiberg except office rentaJ a nd

this only until she moves

d N either Mrs Morse or her husband will be an officer direc

tor or stockholder in Fre berg or its affiliates
e Morse expresses the intention to hold herself out tD the

shipping public as an independent ocean freight forwarder and

actively solicit shipper clients in addition to Freiberg and its

affiliates

I Agrees to report any deviation from the roregoing to the

Commission

A disagreement or misunderstanding arose as to the date Morse

would move her office space The staff on January 28 1965 set a

deadline ror her to move prior to April 30 1965 as there had been

some evidenee that she was stalling for time She desires to have her

office in the building where she is presently located The management
of the building advised her that suitable space will not be available

until June 30 1965 but they expect to have it available then Because

or a communications problem the staff wasnot aware or this until the

hearing
In view of the circumstances the delay in moving her offices from

April 30 1965 to June 30 1965 does not seem unreasonable Hearing
counsel states that this probably would have been acceptable to the

Commission staff had they known of the proposal
N one or the other aspects or applicant s operations and relationships

changed in accordance with her sworn statement take her outside the

definition or independent freight forwarder in section 1 The appli
cation will thererore be granted The license will be subject to the

condition subsequent as urged by hearing counsel that the removal
of her office from the space occupied by Freiberg actually be accom

plished by June 30 1965

Signed E HOBERT SEAVER
Presiding Examiner

APRIL 20 1965

8 F M C
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FEDERAL l1ARITIl1E COl1l1ISSION

No 921

RIVER PLATE AND
BR

ZIL CONF1 RENCES ET AL
l

v

LLOYD BRASILEIRO PATRIlIONIO NACIONAL AND

n100RE l 1cCORifACK LINES INC

No 928

AOREEMENT No 8545 BETWEEN LLOYD BRASILEIRO PATRIlIONIO

NACIONAL AND MOORE l1cCORlIACK LINES INC

Decidcll May 25 19G5

Agreement No 8545 approved subject to the deletion therefrom within 60 days
a of all references to commercia cargo and b of Article 10 in its

entirety otherwise such approval to be null and void

El17Le1 C jJladddy and Bald vin Eina1son for certain complainants
Bernard D Atwood Thomas Ii Roche and Sanford C Aliller for

certain other complainants in No 921

lV B E1vers and Ira L E1oers for l1oore l1cCormack Lines Inc

F1 ank J A cConnell for Lloyd Brasileiro Patrimonio Nacional re

spondents in both proceedings
Donald 11 acleay and IIarold E A esirow for Delta Steamship Lines

Inc Cyrus C Guidry for Board of Commissioners of the Port of

New Orleans and Robert L Sho1 tZe for l1ississippi Valley Associa
tion interveners

NormevnD line hearing counsel

1 The Booth Steamship Co Ltd Bordln Line Joint Service of Rederlaktlebolaget
Disa Rederlaktlebolaget Poseidon Angfart saktlebolaget Tlrfing Bamburg Suedameri
kanlsche Dampfschlff nhrtsgesellschnft Eggert Amsinck Columbus Line Dovnr S A

International Shipping Trading Co Dovar Line Van Nlevelt Goudriaan Coo s

Stoomvaart l aatschappij N V Holland Pan American Line Ivaran Lines Aktlesel
f kapet Ivarans Redell Lamport Holt LIne Ltd the Northern Pan AmerIcan Line AjS
Norton Line Joint Service or Rederlaktiebolaget Svenska Lloyd Stoekholms Rederlak

tlebolagc Svea Redcrlnktlebolaget Fredrlka Scansa Line Rederlet Svend Bellesen Damp

sklbsselskabet Torm Torm Line Dovar LIne and Scansa Line were deleted as complain
nnts at the hearings having withdrawn from the trade since the filing of the complaint
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REPORT

By THE COMMISSION John Harllee OhaiJ man James V Day Vice

Oha 7man Ashton C Barrett and George H Hearn Oommis
sioners

These consolidated proceedings are before us on exceptions to the

initial decision of Hearing Examiner C V Robinson 2 The excep
tions merely constitute a reargument of the same issues allegations
and contentions considered by the examiner in his initial decision
After a careful review and consideration of the record in these pro

ceedings we conclude that the examiner s disposition of the issues

herein was well founded and proper Accordingly we hereby adopt
the examiner s decision a copy of which is attached hereto and made
a part hereof as our own and for the reasons set forth in the
decision 3

It i8 ordered ThatAgreement No 8545 is approved subject to the

following conditions

1 That within sixty 60 days from the date hereof the parties to

Agrement 8545 modify the agreement so as to

a delete therefrom all references to commercial cargo and
b delete therefrom article 10 in its entirety

2 If the above modifications are not submitted within sixty 60

days hereof the approval herein granted is null and void

COMMISSIONER JOHN S PATTERSON CONCURRING SEPARATELY

Iconcur in the results reached in the foregoing report but disasso
ciate myself from the failure to do moreabout the application ofsection
15 to the facts There were more than allegations that other agree
ments requiring approval had not been filed There were facts indi

cating this to be a possibility but more evidence will be needed to prove
or qisprove the case Unless I am mistaken about the evidence the

respondents Moore McCormack and Lloyd Brasileiro have as much to

gain as anyone in removing the suspicion created by the allegations
Iwould either immediately remand this part of the proceeding to the
examiner or institute a new investigation for the purpose of develop

1I Respondents filed no exceptions or replies to exceptions but during oral argument before
the Commission respondents took exception to that portion of the Initial decision which
would have modified the agreement to exclude thel efrom commercial cargo hlle oral

argument cannot take the place of written exceptions In view of the Commission s decision

In this docket we will in this Instance give the same consideration to respondents oral

argument as we would had they properly filed wrItten exceptions and or replies to

exceptions
3 In taking this action we are not unmindful of the allegations that other agreements

between respondents requiring approval under see 15 have not been filed with the Com
mIssion Further consIderation will be gIven to these allegations and approprIate action

will be taken

8 F M C
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ing any additional evidence that might be available before this evi Idence gets stale It is not enough to state in a footnote that further
consideration will be given to the allegations and appropriate action

will be taken Such a statement does not involve significant actions

In fairness to the public and to respondents this matter should not

be left unresolved through vague commitments to do something un

specified at an indefinite time later

Attachment

Signed THOMAS LISI

Secretary

8 F M O
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No 921

JtlVER PLATE AND BRAZIL CONFERENCES ET AL 1

V

LLOYD BRASILElRO PATRIMONIO NACIONAL AND liloORE McCORMACK

LINES INC

No 928

AGREEMENT No 8545 BETWEEN LLOYD B 8ILEIRO PATRIMONIO

NACIONAL AND l100RE McCORM ACK LINES INC

Agreement No 8545 would be unjustly dIscriminatory and unfair as between

complainants and respondents and would operate to the detrIment of the

commerce of the United States within the meaning of section 15 of the

Shipping Act 1916 as amended and would subject complainants and ship

pers of commercial cargo to undue and unreasonable disadvantage in viola

tion of section 16 of the Act The agreement is disapproved but if the

parties thereto will delete therefrom all references t9commercial cargo as

well as Article 10 thereof the agreement willbe approved

Elmer O Maddy and Baldvin Einarson for certain complainants
and Bernard D Atwood Thomas Roche and Sanford O Miller

for certain othercomplainants in No 921

W B Ewer8 and Ira L Ewers for Moore l1cCormack Lines Inc

and FrankJ McOonnell for Lloyd Brasileiro Patrimonio Nacional

respondents in both proceedings
Donald Mackay and Harold E Mesirow for Delta Steamship Lines

Inc Gyrus G Guidry for Board ofCommissioners of the Port ofNew

l The Booth Steamship Co Ltd Brodin Line Joint ServIce of Rederlaktiebo agetDIaa

Rederiaktiebolaget Poseidon Angfartygsaktlebolaget Tlrfing Hamburg Suedamerlkanische

Dampfschifffahrtsgesellschaft Eggert Amsinck Columbus Line Dovar S A Interna

tional Shipping Trading Co Dovar LIne Van Nievelt Goudrlaan Cos Stoomvaart

Maatschapplj N Y Holland Pan American Line Ivaran Lines Aktleaelskapet Ivarans

Rederi Lamport Holt LIne Ltd the Northern Pan American Line A S Norton Line

Joint Service of Rederlaktlebolaget Svenska Lloyd Stockbolms Rederlaktiebolag Svea

Rederlaktiebolaget Fredrika Scansa Line Rederiet Svend Hellesen Dampsklbseelskabet
Torm Torm Line Dovar Line and Scansa Line were deleted as complainants at the hear

ing having withdrawn from the trade since the tiling of thecomplaint
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Orleans and Robert L Shortle for Mississippi Valley Association
interveners

Norman D Kline hearing counsel

INITIAL DECISION O E C V ROBINSON PRESIDING EXAMINER 2

Complainants in No 921 are the conferences and certain of their

members operating from U S ports except the Pacific coast and
Canadian Atlantic ports to the east coast of South Arnerica Re

spondents in both proceedings Lloyd 3 and Thlormae a e members of

the conferences The complaint alleges in substance that respond
ents Agreement No 8545 elated Oet i5 1960 filed with the Com
mission for approval under section 15 of the Shipping Act as

amended sec 15 and the act and providing 1 for the pooling of

revenue on all cargo vith certain exceptions ca rried by respondeIits
from U S Atlantic ports to Brazil and 2 for cooperation by thern

to assure that all cargo controlled by the Government 0f the United
States and by the Government of Brazil moving in the trade will be
carried by either respondent is unjustly discriminatory and unfair

as between complaina nts and responclP11ts and det rirnental to the com

merceofthe United States

As further elaborated on brief complainants al1ege that the agree
luent 1 is not a true and cOluplete cupy of memorandum of the

agreement betweell tl e parties because it fails to contaIn the under

standing that the purpose of the agreement is to eliminate com

plainants from the trade 2 fails to specify that al tides 7 and 10

see hereafter are designed to implement this purpose 3 does not

contain the parties agreement to create a similar northbound pool 4

4 does not specify that it will be implemented prior to Commission

approval in fact the 111ajor parts of the agreement aITreacly are in

effect 5 does not provide for the admission of other caiTiers 6

by excluding complainant carriers froll1 the trade will reduce the fre

quency and regularity of service to both importers and exporters in
the United States since it is impractical for complainants to operate
a northbound service once they have OOen excluded fron1 the south
bound trade and upon elimination of complainants the conferences
will be effectively destroyed thus ending their usefulness to American

commerce in maintaining fair reasonable and stable rates and regu
larity of service 7 enables the pf1rties to divert cargo froi11 the gulf
coast to the Atlantic coast thus operating to the detriment of com

merce and 8 has pot been s lowntOServe the purposes of the act

2 ThIs decisIon was adopted by th CommIssion May 25 1965
8 Lloyd is owned by the Government of Brazil
I his point was not pressed
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therefore representing an unnecessary invasion of the pt ohibitions of

the antitrust laws and being contrary to the public interest

No 928 is an investigaton by the Commission to determine 1

whether Agreement No 8545 if approved would be unjustly dis

criminatory or unfair as between carriers shippers exporters im

porters or ports or between exporters of the United States and their

foreign competitors or to operate to the detriment of the commerce of

the United States within the meaning of section 15 of the Shipping
Act 1916 as amended and 2 whether Agreement No 8545 if ap

proved would subject any particular person locality or description
of traffic to any undue or unreasonable prejudice or disadvantage in

any respect whatsoever in violation of section 16 First of said
Act The order of investigation directs that this proceeding
be consolidated with theproceeding in docket No 921

Mississippi Valley Association J1ississippi Valley and the Board
of Commissioners oJ the port of New Orleans New Orleans inter
vened in opposition to the agreement Delta Steamship Lines Inc

Delta an American flag line operating between the gulf and Brazil
intervened as its interests might appear

5

TERMS OF THE AGREEMENT

The salient parts oftheagreement are as follows

Whereas Lloyd and Mooremack are the national flag carriers of the two

nations directly concerned in the carriage of cargo in this trade route and wish

to establish just and economical cooperation in order to promote the commerce

between such nations and to providemore efficient service forshippers and

Whereas Equal participation in thefreight revenues should be established in

thecarriage of cargoes as herein defined between the two nations

I rlr III

ARTICLE 1 This agreement covers the apportioning of freight revenue of

Lloyd and Mooremack on all cargo that they carry as hereinafter described

transported by the parties on owned or chartered vessels from any port or point
on theAtlantic coast of the United States from Maine to Key West inclusive and

destined to any part or point inBrazil

I o III

ARTICLE 2 Cargoes included in this agreement are

Paragraph 1 All cargoes that they carry imported into Brazil transported as

described in article 1 whether controlled and subsized or commercial cargoes
SECTION A By controlled or subsidized cargoes it is understood to be those

subject to any control by the Governments of the United States of Brazil or by
the United States of America inregard to therouting of therespective carriage

SECTION B By commercial cargoes it is understood to be those not subject to

any governmentcontrol in regard to the routing of such cargo

II The name of this company was MissIssippi Shipping Co Inc at the time its petition to

lnt rvene was filed
00
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ARTICLE 3 Cargoes excluded from this agreement are

Paragraph 1 Mail bulk and low paying cargoes to be jointly designated in

writing by the parties from time to time A copy of such designation shall be

submitted promptly to the Federal Maritime Board and to theBrazilian Maritime

Commission

Paragraph 2 Cargoes under title I Public Law 48083d Congress
Paragraph 3 Cargoes carried on the passenger ships SS Argentina and SS

Brasil belonging to Mooremack provided however that Brazilian subsidized

cargoes carried on the said passenger ships are included When Lloyd places

passenger ships in this trade this paragraph 3 will be reviewed

ARTICLE 4 The gross freight revenues on all included cargoes shall be appo

tioned between the two carrierson the following basis

Paragraph 1 Any excess in revenue by one carrier as compared to the other

less carrying charges amounting to 50 of such excess will be apportioned and

distributed between the lines inaccordancewith the following percentages

50percent to Lloyd
50percent to Mooremack

ARTICLE 5 In order for thetwo lines to participate on equal conditions inthe

carriage of cargoes defined in Section A of Paragraph 1 of Article 2 theparties
will do everything possible through appropriate channels with their respective

Governments

Paragraph 1 To assure that Mooremack carry those cargoes that cannot be

carried by Lloyd
Paragraph 2 To assure that Lloyd carry those cargoes that cannot be carried

by Mooremack

ARTICLE 6 Without hindering the consideration in Article 5 Paragraph 1

Lloyd may at its option subject to mutually agreeable conditions charter vessels
of Mooremack inpart or inwhole

ARTICLE 7 In the event that Lloyd does nothave available ships to adequately
cover the berth they may charter additional vessels regardless of flag In the

event that Mooremack does nothave available ships to adequately cover theberth

they may charter additional vessels regardless of flag

ARTICLE 9 Lloyd and Mooremack will do everythin practicable to maintain

a minimum number of sailings duringeach six 6 months period as follows

Lloyd 15
Mooremack 24

or as otherwise mutually agreed inaccordance with Article9hereof

II

ARTICLE 10 lhe participating parties shall continue efficient and energetic
solicitation of cargoes following a rule of strict cooperation but shall not offer

any special concession for particularly favoring any one line or for any other ob

jective contrary to the rules and regulations of thefreight Conferences in effect
at the time shipments move

Q 1fn
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ARTICLE 12 Mooremack agrees not to promote nor sponsor the deviation of

cargoes from the Atlantic coast ports of the United States of America to the

Pncific coast ports of the United States of America

THE FACTS

In appraising the agreement it is necessary to understand the atmos

phere in which it was conceived For some time prior to 1959 the Gov
ernment of Brazil through instructions regulated exchange and

other matters connected with the economic development of the country
Although these instructions did not refer directly to shipping much

impOlt cargo recei ved preferential consideration theretmder andmoved

on Lloyd s vessels some was carried in chartered vessels Under In
struction No 113 of the Brazilian Legislature the date thereof does

not appear of record but it becameeffective nolater than 1958 Ameri

ean flag vessels did not have the same opportunity of sharing Brazilian

Government controlled cargo as the Brazilian Government did and
continues to do in thecase of Anlerican Government controlled cargo

6

At the request of American officials Brazilian officials came to the

United States in 1958 to explain the meaning of Instruction No 113
This was follo ved by SUMOC Instruction No 181 7 published in the
Brazilian Official Diary on April 22 1959 which stated among other

things that the principle that merchandise imported with exchange
subsidies including those not dependent on bidding in auction betrans

ported by vessels bearing the razilian flag is maintained for this pur
pose those ships freighted or leased to national companies also being
included a translation Anlerican flag vessels were free to

compete for noncontrolled cargo Brazilian Decree No 47 225 of
November 12 1959 provideq that the transportation of imported cargo
with the benefit of any government favors or official credit establish
ments 11lUst move on Brazilian flag vessels unless they are unable to

carry it vessels chartered by Brazilian firms are considered as vessels
of Brazilian flag

There being dissatisfaction in this country with Instruction No 113

negotiations were conducted between officials of the two countries and
also by representatives of American flag lines in an effort to work out

a solution particularly as it was diffieult to determine whether some

e Under Public Resolution No 17 73d Cong approved Mar 26 1935 cargo which is

financed b a lending agency of the Government such as the Export Import Bank must
move on American flag vessels By statement of policy aqopted by the Maritime Adminis
tl ation 011 July 24 1959 the Maritime Administmtion may grant a waiver to national flag
vessels of the recipient nation to carry up to 50 percent of such cargo Public Law 664

S3d Cong approved Aug 26 1954 prOVides that at least 50 percent of cargoes moving
under Government account or credits must move on American flag vessels but this require
ment may be waived undel the circumstances enumerated therein

7 SUlIOC is a grouping of letters denoting Superintendency of Money and Credit an

agenc of the Brllzilian Government
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imports were American Government controlled or actually controlled

by the Brazilian Government under SU 10C 181 Pending clarifica

tion of SUMOC 181 waivers on American Government controlled car

goes were held up The position of 1ormac the only American flag
carrier in thetrade wasthat Brazilian officials should grant waivers to

Am ricanflag vessels in the same manner as the United States granted
waivers to Brazilian flag vessels on Brazilian controlled cargoes and

it feels that 10rmac and Lloyd each should be entitled to 50 percent of

the controlled cargo in this trade On 1ay 21 1962 in its Bulletin No

41 Resolution No 2216 the 11erchant 11arine Commission of Brazil

eclared as follows a translation

The transportation of commodities referred in the decree No 47 225 of Noyem

bel 12 1959 always when coming from the United States of America willbe made

inaccordance with the following order of priority
a By vesselsof Brazilian flag
b By vessels of American flag when referring to cargoes whose transporta

tion can notbe made by vessels of Brazilian flag and

0 By vessels of other flags when referring to cargoes whose transportation
can notbe made by the National Lines Brazilian and American

the Lloyd Brasileiro will indicate to the Merchant Marine Com

mission expressly the name of the navigation line infavor of which should be lib

erated the cargo obeyed always the order of the reciprocity established s

Although forced to live with this concession the American flag lines

have not been happy about it It had long been the intention of Mor

mac officials to carryon discussions with our counterparts in Brazil

which could very well have led up to a pooling agreement There is

no hesitancy on our part to point this out Mormac s executive vice

president The company holds the door open for admission of other

lines to the agreement but no direct discussions have been had with any
but Delta The agreement itself contains no specific provision for the

admittance of a third flag line 9 since in 110rmac s view it is an equal
access type of agreement to give Amelicftn flag lines equal access to

Brazilian controlled cargoes to give the Lloyd Brasileiro the Brazil

ian flag line equal access to American controlled cargoes A pool
wassuggested by 10rmac as a possible means of solving the difficulties
created by SUMOC 181 and lessening the effect of it on 110rmac s

cargo This purpose was conveyed to Brazilian officials Although
commercial cargo may move on the vessel of any flag in the trade this

type of cargo was included in the agreement at the request of Lloyd
even though 10rmac did not particularly want it As 1ormac was

faced with the possibility of future Brazilian decrees that might affect

8The Merchant Marine Commission actually grants the waiver

9 One which serves the areas under consideration but operates under another flag
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commercial cargo for all carriers the company thought it best to in
clude such cargo in the agreement

Between 1958 and 1963 Lloyd and Molmac carryings averaged
about 19 percent of the total volume in the tn de l If bulk coal and
coke are excluded these commodities constitute all large part of the
total SO percent in 1963 the average would be about 67 percent 76

percent in 1963 Inthe same period United States and Brazil con

trolled cargoes carried by Mormac averaged about 3 percent of the
total about 11 percent if coal and coke are excluded Revenue from

cargo which would have been subject to the pool between 1958 and
1963 wasestimated by Mormac as about 81 500 000 Of this 10rmac
was the overcarrier to the extent of about 625 000 D educting haH
of this as expenses in accordance vith the formula in the agreement
leaves 10rmac the overcarrier to about 312 500 IIalf of this or

about 156 250 would have been payable to Lloyd
10rmac s percentage of total carryings excluding coal and coke has

increased steadily and amounted to 57 percent in 1963 Conversely
Lloyd s total has decreased considerably since 1960 and amounted to

only 19 percent in 1963 The volume ofcargo out of the North Atlantic
which is controlled by the United States and Brazilis about one third
of the total

OPPOSITION TO THE AGREEMENT

lvaran Line This complainant operating four owned vessels under
the Norwegian flag has been in the United States Brazil trade for 26

years which is longer than any other line except Lloyd and has been
a member of the conferences from the beginning Ithas a fortnightly
service and has been carrying commercial as well as Brazilian Govern
ment owned or controlled cargo the latter presumably comes to it when
neither Lloyd nor Iormac can carry it and is considered important to

the company Bulk oil coal and coke and woodpulp are included in
its carryings under SUMaC 181 which has not stood in its way

Ivaran operates between the United States and the east coast of
South America only and unless it obtains southbound ca rgo it cannot

remain in business About two thirds of its southbound payable tons

in 1962 were destined to Uruguay and Argentina Approval of the

agreement would remove any reason for the company staying in the

conferences although the agent would not necessarily advise its prin
cipals to withdraw therefrom As an independent operator it would

attempt to offer to shippers in both the United States and Brazil some

thing not offered by the conferences including lower rates

The combined sailings of Lloyd and 10rmac under the agreement
would create a trend toward monopoly and would choke off a small
company like Ivarano The avowed purpose of the parties to the agree
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ment is to share cargo share solicitation and make every effort with

their governments to such end and their combined sailings probably
ould be sufficient to carryall the cargo in the trade 1o This ould not

be an advantage to either the Anlerican shipper or the Brazilian im

porter As a direct tesu t ofapproval of the agreement there possibly
would be only four conference lines left in the trade Although Lloyd
and Mormac would not be able to control commercial cargo entirely
as a matter of government edict the pressure of the tremendous

cartel would influence such cargoes a ay from Ivaran for if a shipper
supplying subsidized controlled Brazilian cargo also has commercial

cargo it is natural and sensible for him to look from whence his main

business comes Vhenever a waiver has been granted to Iva ran it has

been because of a little pressure by a shipper vho has dealt with the

company and finds the vessel convenient

The agreement gives 10rmac no more access to Brazilian controlled

cargo than it already has under SUMaC 181 and Bulletin No 341

but in soliciting and obtaining commercial cargo the parties to the

agreement are in a favorable position as to cargo which otherwise

would be available to Ivaran possibly resulting in the shutting off of

the small amount of controlled cargo Ivaran has been getting Under

the pool 10l mac would make an additional effort to carry more

Brazilian cargo and there would be more resistance to the granting of

waivers to other lines There is an incentive to charter a ship for car

goes that otherwise might have to be waived in favor of a third line

Removal of article 10 of the agreement which provides for efficient

and energetic solicitation of cargoes would not do away entirely with

Ivaran s objection to the agreement On the other hand it probably
would be removed if the article were con trued as independent ener

getic solicitation on a comparative basis recognizing each party s

interest Pooling the fleets will produce a tremendous weight whether

by joint solicitation or cooperative solicitation The parties will co

operate jointly beyond the terms and scope of SUMaC 181

Colurnbu8 Line This complainant which is the United States
Braziloperating unitof complainant IIamburg Sued popular name

employs German flag vessels and entered the trade in 1957 but had

been trading there prior to vVorld VTar 1 It averages a little over

three sailings a month and serves the same general areas as Mormac

The company has not carried any SUM OC 181 cargo since 1963 but it

believes that if the agreement is approved and as long as SUMaC 181

is in effect it probably will not lift any Brazil controlled cargo It

has the same fears as Ivaran about the future of commercial cargo

in the trade if the agreement is approved If the company were in

10 By virtue of the agreement Lloyd would increase its annual sailings out of Atlantic

ports by 12
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a pool similar to No 8545 its freight solicitors would be instructed
to turn cargo over to its partner in case the company itself could not

accommodate it

The agreement would result in such strength to the parties as to

make competition by Columbus Line a negligible factor The 70 sail

ings proposed by the agreement would be sufficient for all cargo moving
in the trade There are no present thoughts as to whether the company
should withdraw from the conference if the agreement is approved
although the agent would prefer not to do so

Cocoa Merchants Association of America The association is com

posed of all importers in the United States of cocoa beans and cocoa

products Lloyd and 10rmac are the principal carriers of Brazilian

cocoa and it is assumed that under the agreement the bvo lines would

carry a larger share of general cargo hence if complainants are ex

cluded from the trade it would result necessarily in a decrease in the

number of sailings from Brazil to the United States The association

opposes the agreement to the extent it would decrease the frequency
and regularity of service to importers Decreased service northbownd
could result in more frequent warehousing of cocoa beans and products
increased financing charges and possibly demurrage The present
service is satisfactory to the association but the proposed pool has the

danger ofbecoming monopolistic
Mississippi Valley Principally because of thewording of article 12

the agreement would be unjustly discriminatory and prejudicial to

Mississippi Valley and gulf ports in that Atlantic ports are protected
against deviation of traffic from the Pacific coast but no protection is

provided for the gulf As a consequence there is the possibility of

diverting cargo from normal trade channels through the gulf The

equalization of South Atlantic and gulf rates from interior points
makes solicitation very important Article 12 makes deviation more

ofa bugbear than underthe old differential rates to the South Atlantic
and thegulf Diversion to Atlanticports would mean a curtailment of

rail truck and barge facilities in the valley and would work a hard

ship on them and their shippers Shippers would be required to pay

higher rates by using Atlantic ports If the agreement is approved
there should be safeguards for the gulf It would be satisfactory if

there were a provision not to promote or sponsor the deviation of

cargoes from gulf ports to Atlantic ports
New Orleans It adopts the position of Delta see hereafter and

Mississippi Valley From certain areas in the midwest the rail rates

are differentially lower to New Orleans than to Atlantic ports which

makes those areas naturally tributary to New Orleans Vbile it is
conceded that it is not the purpose of the parties to the agreement to
divert cargo from New Orleans to Atlantic ports it is inevitable that

8 F M C
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Lloyd will grant wa ivels only to Mormac on controlled cargo The

concerted efforts of the parties as to commercial cargo will divert

such cargo in the same manner The agreement permits a diversion

of traffic and territories by withholding waivers to all lines except
l ormac and Lloyd thus eliminating the gulf lines Vhere the

differential of the inland rate to New Orleans is small exporters

shipping in volume could effect substantial savings in inland freight
charges if waivers could be granted to Delta without vi0lating either

the cooperation or other parts of the agreement or without violating
the financial interest of Lloyd by its sharing in the pool

Delta Delta has no objection to pooling agreements as such dOis

not believe that No 8545 was conceived for the purpose of injuring
Delta and the commerce of the gulf ports and does not doubt the

sincerity of the testimony by Mormac that thereis no present intention

of diverting cargoes from the gulf As written however the agree

ment affords both the opportunity and the incentive for an intensifi

cation of that competition and Delta is convinced that it will be an

inevitable result of the agreement Mormac admits that article 10

boils down to soliciting for each other and Lloyd expressed the

intent of following the same pattern of solicitation The agreement
would have a detrimental effect upon the commerce of the gulf ports
and its shippers who are dependent upon service throug those ports

From certain midwest areas there are economic factors which serve

to offset the modest rate advantage to the gulf service point of origin
storage facilities There are some commodities produced at or near

the gulf and South Atlantic often by the saine producers Of the 55

principal commodities moving via Delta to Brazil the majority also

move via Atlantic ports This traffic is vitalto Delta if it is to con

tinue to provide adequate service in an economical and efficient manner

Over 50 percent of the 1963 traffic moving via Delta could have gon

via gulf or Atlantic ports Delta handled a minimum of 32 percent
of all controlled cargo to Brazil out of the gulf in 1960 10 percent in

1961 43 percent in 1962 and 69 percent in 1963 These volumes

represent 34 percent 17 percent 40 percent and 60 percent respec
tively of Delta s total revenue from carryings to Brazilll Becaus

it serves the Atlantic as well as the gulf Lloyd normally does not

influence traffic to one coast or th other The agreement would

provide each party with added incentive to influence to the extent
of its ability all such traffic through the Atlantic where each would

stand to benefit from the pool

11 If consideration be confined to cargo controlled by Brazil alone the percen tages were

7 In 1960 8 In 1961 4 In 1962 and 4 In 1963 The volume in 1962 and 1963representB
2 and 3 percent respectively of Delta s total revenue from carryln gs to Brazil

8 lM C
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Although the cooperation provided for in article 5 relates to con

trolled cargo it would be less than human by virtue of the nature of

the agreement if the parties did not make every effort to influence

those commercial cargoes which they cannot themselves obtain to

Inove through Atlantic ports in order to share in the proceeds The

situation is compounded as to controlled cargo vhere there would

be incentive for Brazil to arrange routings in such fashion that those

which Lloyd could not satisfactorily handle would rl10ve through
Atlanticports via 1ormac in order for Lloyd to share in the proceeds
This could be done by routing instructions to midwest suppliers by
placing orders with strategically located suppliers in the coastal areas

or by letter of credit claused to read Ship via Lloyd or 1oore

McCormack Chartering could influence cargo away from a normal

area onto vessels of the partners
Delta does not want to stand in the way of the parties as far as

concerns traffic naturally tributary to the Atlantic but the Com
mission should assure safeguards for gulf interests It is the fear

of what the agreement might bring about that makes Delta

apprehensive 12

DISCUSSION AND CONCLUSIONS

The two issues of main concern are the inclusion in the agreement of

commercial cargo and the possibility of diversion through Atlantic

ports of cargo hich might normally be expected to move through the

gulf These will be treated first

07nme1 cial cargo Article 2 specifically draws commercial cargo
within the ambit of the agreement article 5 states that the parties
will do everything possible through appropriate channels with their

respective Governments to assure that one will carry the cargo if the

Jther cannot and article 10 ensures that the participating parties
shall continue efficient and energetic solicitation of cargoes following
a rule of strict cooperation As seen the two complaining third flag
lines mentioned earlier are afraid that Lloyd and Th10rmac will gather
unto themselves so much of the commercial cargo that complainants
will not be able to stay in the trade They do not quarrel with the

rightofnations to control the routing ofnoncommercial cargo Since
about 65 percent of the total traffic in the trade is commercial the

third flag lines have a large stake in it One would be naiye indeed

to believe under the circumstances here present that Lloyd ancl

Mormac would not do everything legitima tely possible and using

12 Although Deltas witness had no thoughts as to the type of safeguards that arc n0 Nld

It is suggested on brief after much careful thought that Delta should be included In

the pool or that there be a concurrent establishment of a p uallcl southbound pool

between Delta Line and Lloyd on their gulf operations

8 F M C
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It is problematical at best whether under the agreement the gulf
would be deprived ofany more Brazilian controlled cargo than in the

past To insure itself against possible loss of revenue however Delta

could negotiate a pooling agreement with Lloyd along the same general
lines as the one here under consideration The matter already has been

discussed by them the desire for such a pool was expressed by their

witnesses and th proper division of revenue seems to be the principal
obstacle in the way of an agreement The Commission cannot order

Lloyd to enter into such an agreement as is requested by Delta

Furthermore there is no rational basis in this record upon which the

Commission should order that Delta be included as a party to Agree
ment No 8545 assuming but not deciding that the Commission has

such authority
Need for the agreement Under section 15 the Commission must

approve an agreement if it does not violate the act or if it is not in

contravention of that sectjon Vith the elimination of those parts of

the present agreement pertaining to commercial cargo the possibility
of monopoly disappears Although it is true that the agreement as

it concerns controlled cargo does no more in essence than does Bulle

tin No 341 it permits Mormac to share in the revenue from Brazilian

controlled cargo moving on Brazilian controlled vessels

As appears earlier the situation in the trade prior to 1960 was

rapidly worsening and had changed from the competitive carrier

level to the level of conflict between Brazil and the United States
Brazilian Embassy Note No 162 685 42 22 dated May 19 1964

a copy of which was transmitted by the Department of State to the

Commission and made a part of the record herein upon offer by counsel

for Lloyd sets forth the background of the matters here under con

sideration Therein it is stated that Agreement No 8545 will give
added meaning to this parity between American and Brazilian flag
vessels flowing from BulletinNo 341J by avoiding differences between
the Government of Brazil and the United States resulting from con

flicting legislation which in the past also accounted for friction between

the national carriers of the two countries The document verifies

that No 341 was promulgated primarily as a result of the signature
of Agreement No 8545 and its approval by Brazil It is further

stated that Agreement No 8545 is consonant with the Brazilian

Government s policy of primary cooperation with reciprocal vessels

in all parts of tlle world This policy recognizes the undeniable fact

thattrade is ofprimary interest to the two countries directly concerned

and in the view of the Brazilian authorities said policy constitutes

the only solid ground for the establishment of an overall stable and

fair shipping policy
8 F M C

I

I
II



492 FEDERAL MARITIME COMMISSION

Although the foregoing document was accepted merely as a state

ment of the position of the Government ofBrazil and did not constitute
evidence in the strict sense of the word the excerpts therefrom sub

stantiate the testimony to the same effect of the witness for Lloyd and
Mormac Furthermore Lloyd s witness is fearful ofwhat may happen I

in the trade if the Commission does not approve the agreement and
he states that there still may be many difficulties ahead lIe concludes
that 1ormac handled adifficult situation in a very intelligent manner

Unapproved afj eements COl1lplainants argue that Lloyd and
Mormac entered into the following agreements which have not been
filed for approvaJ 1 that Lloyd would not charter third flag vessels
for use in the trade 2 that Lloyd would waive to 10rl11ac any
controlled cargo which Lloyd cannot caTry and 3 that the parties
would cooperate to eliminate third flag carriers in the trade The

gravamen of the complRint and the purpose of the investigation
however is to determine the lawfulness of the agreement itself as

written and now before the Commission for approval If the Com
mission should see fit to do so it can in a proper proceeding inquire
into the alleged unfiled agreements No discussion of them will be had
in this initialdecision

Ad1nission of other can ie18 As already alluded to the agreement
has no provision for admission of other carriers This does not in
itself result in unjust or unfair discrimination AlcoaS S Co Inc v

Oia Anonima Venezolana 7 F IC 345 1962 Third flag carriers
cannot be of the same value to Lloyd as can 10l mac under the policies
ofPublic Resolution No 17 Under any circumstances the admission
of other carriers ceases to be of concern when the provi ions as to
commercial cargo are removed from the agreement

ULTIMATE CONCLUSIONS

Agreement No 8545 would be unjustly diseriminatory and unfair
as between complainants and respondents and would operate to the
detriment of the commeree of the Unit ed States within the meaning
of section 15 of the act and would subject complainants and shippers
of commercial c argo to undue and unreasonable disadvantage in
violation of section 16 of the act The agreement is disapproved but
if the paTties thereto will delete therefrom all references to commercial

cargo as well as aTticle 10 thereof the agreement will be approved
C V ROBINSON

Presiding Examiner
A17GUST 5 1964

8 F M C I
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No 1196 B

ApPLICATION FOR FREIGHT FORWARDING LICENSE DEL MAR SHIPPING
CORPORATION 354 SOUTH SPRING STREET Los ANGELES CALIFORNIA

I

r

r

An incorporated freight forwarder which has 50 percent of its stock owned by
a shipper in the foreign commerce of the United States is not an inde

pendent ocean freight forwarder notwithstanding the intention of the for

warder not to permit the shipper to exercise control over the forwarder and

notwithstanding the intention of the shipper not to exercise any control over

the forwarder Application for freight forwarding license denied but effec

tive date of denial postponed to allow time for divestiture by shipper of

control of forwarder

ArtlvwrJ Bawuelo8 and Robert Waldeck for respondent
M J McOarthy for the Pacific Coast Customs Freight Brokers

Association intervener

Robert J Blackwell and ThO1na8 Ohristensenas Hearing Counsel

INITIAL DECISION OF CHARLES E MORGAN PRESIDING EXAMINER 1

The Del Mar Shipping Corp Del Mar timely filed 2 its application
for a license as an independent ocean freight forwarder pursuant to

section 44 of the Shipping Act 1916 as amended the Act Del Mar

was advised by the Commission that it intended to deny theapplication
because an exporter in the foreign commerce of the United States
Overseas Operations Inc was owned by Mr Robert L Waldeck
Waldeck who also was a stockholder and officer of Del Mar The

Commission further advised Del Mar that it could request the oppor

tunity to show at a hearing that denial of the application would not

he warranted Del Mar made this request and this proceeding was

1This decision became the decision of the Commission on June 3 1965 and an order was

issued denying the application
a The application under Public Law 87 254 was filed originally under the name of

Del Mar Shipping Co a corporation on January 17 1962 within the statutory period
By amended application in November 1962 the name of the applicant was changed to
Del Mar Shipping Corp

8 F M C 493
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instituted on August 12 1964 The Commission s order designated Del
Mar as the respondent Hearing was held in Los Angeles California
on November 19 1964

The Pacific Coast Customs and Freight Brokers Association inter
vened This intervener and Hearing Counsel oppose granting the

application No question was raised as to the fitness willingness and

ability of the president of Del Mar to carryon the business of

forwarding
The issue in this proceeding is whether the respondent Del Mar is I

an independent ocean freight forwarder which is defined in the Act

as a person carrying on thebusiness of forwarding for a consideration
who is not a shipper or consignee or a seller 001 purchaser of shipments
to foreign countries nor has any beneficial interest therein nor directly
or indirectly controls or is controlled by such shipper or consignee or

by any person having such a beneficial interest iore specifically the

issue herein is whether Del Mar is controlled by a shipper in the for

eign comlnerceof the United States Or does Taldeck the owner of

Overseas Operations Inc control Del iar

In July 1950 Overseas Operations Ltd a partnership composed of

Waldeck andhis wife applied for and received a certificate of registra
tion as a freight forwarder frOln the Federal Maritime Board Over

seas Operations Ltd primarily was an exporter hut also had operated
as a freight forwarder since 1948 In October 1955 it was decided

that these two functions should be handled by two separate companies
and accordingly steps were taken so that the original freight forwarder

certificate of registration was cancelled and it was reissued in the

name of Overseas Freight Forwarders Ltd another partnership of

vValdeck and his wife

It developed that the name Overseas Freight Forwarders Ltd and

another proposed name both were confusingly similar to names of

other freight forwarders so as a result an application was made in

November 1955 to change the name of the forwarding company to

Del 1ar Shipping Co which again was listed as a partnership of

Waldeck and his wife A registration certificate vas issued in Decem

ber 1955 in the last nallle In actual ity Taldeck considered the

freight forwarder partnership to consist of himself and Mr Arthur J

Banuelos Banuelos instead of 1rs vValdeck but she and vValdeck

were listed because theircredit rating washigher than thatofBanuelos

In January 1962 the respondent filed its application for a license

as an independent ocean freight forwarder showing that Del Thiar

Shipping Co was organized as a corporation on iarch 10 1961 with

8 F M C
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Banuelos its president as one of the two stockholders and Valdeck

its secretary treasurer as the other stockholder
Banuelos first was employed by Overseas Operations Inc in July

1952 as its shipping manager when this export company was grow

ing steadily and had need for a full time shipping manager Both

Valdeck and Banuelos were well acquainted with exporters in Los

Angeles and as time went on many exporters requested that Banuelos

handle the freight forwarding of their shipments Because of this

volume of forwarding for outside firms itbecame apparent to ral

deck and Banuelos that there was room in Los Angeles for another

freight forwarding company
In November 1955 as seen Banuelos and Valdeck became partners

in the freight forwarding company Del Mar Shipping Co From the

beginning of this forwa rding company Valdeck and Banuelos under

stood that it Del Mar was jointly owned by Waldeck and Banuelos

Yaldeck furnished the financial backing and Mr Banuelos provided

the freight forwarding know how and the effort needed to run Del

Mar FrOln that beginning Del Mar functioned entirely separately
from Overseas Operations Del Mar had its own offices although in

the same building and had its own personnel under the sole direction

or Banuelos Del l1ar has grown steadily realizing a gross

income ror 1963 or about 80 000 It has six employees in Los

Angeles and three in San Francisco Del Mar has an excellent reputa
tion in thebusiness community

Del Mar perrorms the same rreight rorwarding services and charges
the same rreight rorwarding rees in connection with all of its more

than 100 rreight rorwarding accounts including the Overseas Opera
tions account During the last 4 months or 1963 Del Mar received

total freight forwarding fees or 13 580 69 including 1 63153 or 12

percent from Overseas Operations Inc During the same month

period Del Mar earned total rreight brokerage or 10 190 20 including
450 50 or4 4 percent on shipments or Overseas Operations Inc Dur

ing the same period Del Mar s total income was 28 80124 including
2 08198 or 7 2 percent on shipments ofOverseas Operations Inc

Del Mar has not paid and intends never to pay any rebate or any

kind to anyone with whom it does business

Yaldeck generally has not taken any pclrrt in the management of

the affairs or Dell1ar except for minimum or nominal duties as its

secretary treasurer vValdeck was consulted on the location or a

branch office or Del Mar Banuelos has had nothing to do with the

operation or management or Overseas Operations Inc since Novem

bel 1955 Valdeck is kept husy attending to the affairs or Overseas

8 F M C
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Operations Inc and he intends to take no part in the management of
Del Mar He intends not to control Del Mar in any fashion Banuelos
intends not to permit any control ofDel Mar by Waldeck or by Over
seas Operations Inc

Waldeck originally provided the entire capitalization of Del l1ar
when it was a partnership with his investment amounting to around

11 000 or 12 000 vVhen Del Mar became a corporation Banuelos

purchased 40 percent of the stock for 4 000 He later purchased an

additional 10 percent of the stock from Valdeck so that Banuelos and
Valdeck each now own 50 percent of the stock The two men orally

agreed at the time ofthe incorporationofDel Mar that Banuelos would
in time purchase all of the stock when Banuelos found it convenientto
do so Besides VValdeck s stock ownership of 5 000 the corporation
presently has unsecured notes payable to Valdeck of about 12 000
at 6 percent interest This loan goes up and down from time to time

as does Del Mar s needs for cash used to make freight advances for its

shippers in accordance with the practices generally prevailing at the

port ofLos Angeles
Del liar has shown only a nominal or modest profit each year of

t
its existence with the only good profit in 1964 The profits have been
retained in the business and not paid out as dividends Del Mar
itself js not a shipper consignee seller or purchaser of goods Ithas

no beneficial interest in the shipments which itforwards

Del Mar pays Waldeck 100 a month for his services as secretary
treasurer He works on profit and loss statements at the end of the I

year and on taxes vVhile Del Mar has a full time bookkeeper vVal

deck set up the books and he makes a quarterly review of them Del

liar s ability to advance ocean freight money to the carriers in part
has depended upon the loans from Valdeck

Waldeck s interest in Dell1ar is as an investor Eventually for

overseeing Del Mar s books 1 1 Weldeck would like to take more

than the 100 a month which hehas received for about the last 3 years
and before which he took nothing Valdeck will not take any moneys
from Del Mar which would not permit it to remain a sound business

His primary interest and business is with Overseas Operations Inc

which pays him well and takes almost 100 percent of his time This

company assumes title to the goods which it sells overseas It is ex

port manager for 12 manufacturers in Southern California

Respondent emphatically denies that Del Mar was intended to be

or is a so called dummy forwarder formed for the express purpose
of permitting a shipper to receive or recover unlawful rebates Del

8 F M C
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Mal vas form ed not as a convenience to Overseas Operations Inc but

as a benefit to Banuelos

In determining the applicable law the principal fact herein is that

Waldeck the owner of an exporting finn owns 50 percent of the

stock of the respondent freight forwa rder As owner of 50 percent of

the stock IV aldeck is in a position where he might exercise control over

the forwarder His intention not to exercise control and the intention

of Banuelos not to let vValdeck exercise control are immaterial See

Applicatipn for Freight Forwarder Licen8e Wm V Cady FlVLC

order served December 23 1964 Accordingly it is concluded and

found that respondent is not an independent ocean freight forwarder

The application should be denied

Nevertheless bearing in mind that the Commission exercises COll

tinuing jurisdiction over the licensing of forwarders and that it eonld

suspend or terminate an existing license after appropriate notice and

hearing it is concluded and found also that fairness to the respondent
requires that any denial order herein be postponed for a reasonable

period such as 90 days beyond the time when exceptions are filed This

time could provide an opportunlt y for 1IValdeck to dispose of his stock

in Del Mar and to effect divestiture of his control over Del 1ia 1 Such

divestiture presumably could result in the granting of Del Mar s appli
cation and the saving ofthe jobs of its nine employees thereby preserv

ing a freight forwarding firm that has been in existence for a number

of years prior to enactment of thepresent law

Ifrespondent does not certify that steps are being taken to effect

divestiture of control as above an order will be entered denying re

spondentsapplication

II

Signed CHARLES E MORGAN

Pr6siding Examiner

April 21 1965

8 F M C
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Docket No 901

GENERAL INCREASES IN RATES PACIFIG ATLANTIC GUAM TRADE

Decided June 8 1965

Allocation of administrative and general expense and allowance for working
capital made previously in this proceeding affirmed upon remand

Eugene L Stewart for the Government of Guam
Mark P Sohlefer for Pacific Far East Line Inc
William Jarrel Smith Hearing Counsel

REPORT ON REMAND

By THE COMMISSION JOHN HARLLEE Ohairmffbj ASHTON C BAR

RETT AND JOHN S PATI ERSON Oonvrnissioners

On January 23 1964 the United States Court of 4Ppeals for the
District of Columbia Circuit remanded this case to the Commission in
order that the Commission might state its findings and conclusions

on two issues In all other respects the Court of Appeals affirmed

our previous Report and Order entered in this proceeding The two

issues remanded are 1 our allocation of administrative and general
expense to the Guam trade and 2 the inclusion of working capital
as an item in the rate base These issues will be discussed seriatim

ADMINISTRATIVE AND GENERAL EXPENSE

As the Court recognized the absence of extensive time and motion
studies indicating the precise amount of administrative effort devoted

to the subsidized and unsubsidized services respectively makes nec

essary the allocation of administrative and general expenses over

head upon some doctrinal basis The C mmission in arriving at

this doctrinal basis has selected the voyage expense prorate the

Commissioners James V Day and George H Hearn did not participate
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same method used by the Maritime Administration Department of

Conunerce l in allocating administrative and general expense to the

subsidized sector ofthe trade

The voyage expense prorate allocates as administrative expense in

the unsubsidized trade an amount bearing the same ratio to total

administrative expenses as the voyage expense for the unsubsidized

trade bears to total voyage expenses This method is based on the

assumption that since administrative and general expenses are amix

ture of salaries and expenses that pertain to the overall management
and operation of the carrier their allocatlon should follow

those expenses i e vessel operating expenses that management must

control to profitably operate the business AlrMka Steamship Oom

pany General InC1 ease in Rates in the Peninsula and Bering Sea

A1 erM of AlrMka Docket Nos 969 and 1067 March 6 1964
r

e believe the voyage expense prorate although lacking in absolute

mathematical precision to be the fairest of the doctrinal bases on

which overhead expense may be alloeated It has been used by the
NIaritime Administration and by us in the past based on a long record

of actual experience in the shipping industry in which the relation

of overhead expenses to operating expenses has been shown

Guam eontends however that the use of the voyage expense fOl nula

in this ease fails to consider the additional burdens of accounting and

other administrative activity borne by the subsidized service The

reasonableness of the voyage expense prorate is reinforced however

when compaTed with other significant data The allocation of 315

percent of overhead expense to the unsubsidized service bears a close

relationship to the ratio of the number 12 of completed voyages in

the unsubsidized service 324 percent to the number 25 of com

pleted voyages in the subsidized sector of Pacific Far East Line Inc

PFEL operations 68 6 percent That proportion of overhead

is also closely comparable to the ratio of revenue in the unsubsidized
trade 30 percent to total revenue There is no indication from the

record that overhead expenses in the subsidized trade comprise more

th in70 percent of thetotal

The use of the voyage expense prorate is also amply justified by
equitable considerations As a subsidized carrier PFEL for subsidy
accounting purposes is required to compute overhead expense pur

suant to General Order 31 using the voyage expense prorate To

require the use of another formula in this proceeding producing a

lower figure for overhead expense would result in a failure to charge
to any serviee part of PFEL s actually incurred overhead expenses

1Maritime Adminis ration General Order 31
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Because of the limitations which are imposed on PFEL s return in

each of the services the company would thus be precluded from re

covering from its revenues the full expense incurred by it in serving
the public
It is significant that the Government of Guam while condemning

the voyage expense prorate as inadequate fails to offer a reasonable
alternative Guam calls attention to a large increase in overhead
allocated to the unsubsidized service in 1960 as compared with the

amount so allocated in theyear 1957 and claims that allowable admin

istrative overhead should exclude a revenue ton mile proration of the

excessive overhead expense transferred to the unsubsidized service in

960 in comparison with 1957 The Commission has used the year
1960 as the test year for revenues and expenses throughout this pro

ceeding 2 Itwould be unjustifiable to arbitrarily shift to 1957 as a

test year for overhead expenses Guam chooses this year because its

use would produce the lowest allocation of overhead expe1lses of any

year covered by the record However the year 1957 has no more to

recommend it as a test year for overhead expenses than years follow

ing when more overhead was allocated to the unsubsidized service

Moreover the 1957 allocation was based on a revenue prorate not a

voyage expense prorate as in the test year of 1960 The Commission
has rejected that method of allocation in Pacific Ooast Hawaii and

Atlantic Gulf Ha oaii General lnoreases in Rates 7 F MC 260 288

19G2

If revenues were used as a basis of allocating expenses the increase in revenue

resulting fro a freight lat incref se would result in an increased allocation

of expenses A rate increase might be used as the basis for justifying a further

increasein rates

The use of 1957 as a test year for overhead allocation cannot be sup

ported by the record

vV ORKING CAPITAL

Inpast rate cases we have used as an allowance for working capital
in the rate base an amount equal to one round average voyage expense
for each vessel in the trade This formula was used in our prior Re

port in this case and the Court ofAppeals remanded because we failed

to state any findings and conclusions as to why this formula was

appropriate The Court ofAppeals was concerned with the fact that

the allowance must be realistic in the light of the carrier s needs and

it was also concerned in this particular case with the fact that the

2 Actual figures for the 6 month period January to June 1960 were multIplied by 2 In

order to Ive a projection of revenueR and eXDenses for the entire year

8 F M C
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allowance of working capital constituted such a large pelcentage of

the rate base 47 percent
The need for working capital arises as the Court of Appeals ob

served because a business concern must have funds for current oper

ating purposes and to meet other imperative needs especially until

such time as revenues begin to come ni This need for funds to meet

current operating costs arises regardless of the amount of fixed assets

held by a business Thus if two steamship companies are substan

tially identical in their operations but OIle has made a substantia

investment iune v vessels and equipment while the other is operating
with obsolete or substantially depreciated fixed assets the worlrillg
eapital requirements of the second company aIthough similar in dollar

amOll llt to the first would represent a greater proportion of its rate

base Actually its need for orking capital could be considerably
greatel due to the age of its vessels resulting in increased repair and

main tenance costs

PFEL s position is similar to that of the second eompany Since
its terminal facilities are leased vessels aJid vorking capitamake up

over 95 percent of the total rate base The six vessels used by PFEL

in the trade have an average age of approximately 17 years from the

date of construction are near the end of their depreciable life and

hence have a low and diminishing net book value The 10 l value of

PFEL s few owned fixed assets however does not diminish PFEL s

total requirements for afund to meet curremt operating expenses even

though that amount may be high in l elation to the value of Its assets

Since working capital is tIle fund from which current operating costs

must be met a 11101e meaningful comparison is the ratio working

capital bears to those expenses rather than to the total rate base

PFEL s allowable worlnng capital under the round voyage formula

is 19 percent of its annual cash operating expenses of 5 669 245

5 840 413 less 171 168 depreciation charges as proj ectecl by the

Commission This compares favorablywith ratios of working capital
to operating expenses which h11ve been allowed by the Interstate Com

merce Commission See e g Florida Eafl t Ooa8t By 84 LC C 25

3233 1924 17 5 percent Louisville lV R 00 103 IC C 252

253 1925 31 percent Boston Terminal 00 103 LC G 707 718

1925 29 percent
Gua m contends that to the extent freight charges are prepaid PFEL

is not required to supply working capital from its own funds GUtlm

looks upon lorking capital in terms of a fund used to meet a time

lag bet oonexpenses incurred and re renue received But working

capital is more than this It must sustain the carrier when emergen

8 F M C
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cies or unforeseen events result in large outlays of sh not met by
corresponding inflows of revenue The carrier must be financially
prepared for vessel accidents vessellayups strikes doolines in traffic
and delays in the adjustments of rates which are necessary to meet
increased costs During these periods when revenue may be cut off

or curtailed certain of the c3rrier s expenses continue such as over

head vessel insurance maintenance and repairs van and container

and other property rentals principal and interest on rnortgages
vorking capital to meet these unforeseen circumstances is not

capable of measurement in terms of the carrier s actllal experience
They are by nature speculative That strikes occur with some fre

quency in the shipping industry and affect all trades however is not

speculative Although prepaid freight may to some extent meet a

earrier s normal current operating expenses the carrier must be al
lowed to sustain itself when the unforeseen causes these revenues to

he cut off

The practice of other regulatory agencies namely the Federal
POver Commission the Interstate Commerce Commission and the
Civil Aeronautics Board is in accord with this approach Despite
the faet that air fares and charges are prepaid the CAB allows as

working capital approximately 90 day of cash operating costs The
l ules for railroad tariffs specify quite clearly that payment for freight
must usually be made within 120 hours but the ICC allows approx
imately 16 days of cash operating needs as working apitaI These
ailowances are clear recognition that working capital does more than

provide funds to meet the revenue lag
The Commission s allowance of working capital hased on one round

voyage expense for each ship in the trade is a realistic one The oper
ator is of course responsible for the expenses involved in the comple
tion of a round voyage the length and duration of which vary from
lTade to trade These differences render the average voyage expense
formula a more equitable formula than atime allowance since it gives
reeognition to resulting increases in costs of the longer voyage

Based on the foregoing we adhere to our previous determination
and filld PFEL s allowahle working capital in the Gu m trade to be

1 118 524 and allowable administrative and general expenses to be
570 290
As our previous Report has in effect been affirmed by this decision

this proceeding is discontinued

By the Commission

Signed TnoHAs LISI

Secretary
8 F M C
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No 884

UNAPPROVED SECTION 15 AGREE1 ENTS JAPAN KOREA OKINAWA
TRADE

Decided June 17 1965

Respondents found to have enteredinto certain unapproved agreements or under

standIngs inthe trade between United States and Japan Korea and Okinawa

and to have failed immediately to file the said agreements or understandings
with the Federal Maritime Commission all in violation of section 15 Shipping
Act 1916

Wharton Poor and R Glenn Bauer on behalf of A P Moller

Maersk Lines JointService

Elkan Turk Jr and Sol D Bromberg on behalf of Barber Wil
helmsen LinesJoint Service

Elmer O Maddy and Baldvin Einarson on behalf ofUnited States
Lines Company

Howard A Levy and Robert J Blaolcwell as Hearing Counsel

REPORT

By THE C01IMISSTON T OHN HARLLEE 01tairrnan JAMES V DAY Vice

Ohairman ASHTON C BARRETT GEORGE H HEARN and JOHN S
P AITERSON Oommisswners

FACTS

We instituted this proceeding to resolve the questions 1 whether

respondents 1 entered into certain agreements within the purview of

section 15 of the Shipping Act 191G without filing them for approval
under that section and 2 whether the agreements were effectuated

without the approval of the Commission

1 Respondents are three common carriers by water In the inbound foreign commerce of

the United States namely Barber Wilhelmsen Joint Service Barber A P Moller

Maersk LineJoint ServIce Maersk l and United States Lines Company American
PIoneer Line U S Lines

8 F M C 503
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During the period in question Barber Maersk and U S Lines were

members of the Japan Atlantic and Gulf Freight Conference the

Conference 2 Prior to World War II there was littl if any inde

pendent competition in the Conference trade and freight rates were

maintained at relatively stable levels In 1951 52 the Japanese flag
lines returned to thetrade as Conference members

Postwar commercial trading w1lS resumed in 194748 About this

time the Isbrandtsen Line entered the trade as an independent or non

conference operator sailing westbound from Japan to the United
States via Suez Isbrandtsen s rates were maintained below Confer

ence levels but it does not appear that Isbrandtsen was an important
competitive factor in the trade until about 1949 In that year
Isbrandtsen commenced an improved eastbound service andby this im

proved service coupled with rates pegged at some 10 percent below

those of the Conference Isbrandtsen waS able to secure a substantial
amount of the traffic In order to meet Isbrandtsen s competition the
Conference took steps to institute an exclusive patronage dual rate

system
In 1953 as a result of a suit by Isbrandtsen the U S Court ofAp

peals for the District of Columbia Circuit enjoined the institution of

the dual rate system pending formal board hearing on protests filed

by Isbrandtsen The Conference respondent by opening tates on some

10 principal cbmmodities constituting a sizable portion or the prevail
ing traffic Thereafter additional rates were opened and by January
21 1954 the date the CourtofAppeals decision in sorandtsen 00 Inc

v U S 211 F 2d 51 1954 was rendered3 the Conference had opened
rates on substantially all commodities moving in the trade

The opening of rates led to their severe decline and a resulting rate

war and by mid 1954 certain rates had then actually fallen below han

dling costs Although Isbrandtsen s competition had been seriously
curtailed the Conference nevertheless eontinued its open rate policy
in the belief that closing the rates without theprotection of a dual rate

system vould lead to increased competition by IsbraI dtsen which

would again upset the trade In addition it vas feared that if rates

were closed the efforts of the members to secure cargo Yould lead to

malpractices within theConference itself which would create an atmos

2 The Conference organized under Agreement No 3103 encompasses the trade from ports
in Japan to ports on V S Atlantic and gulf coasts

3 The COllrt held that section 15 of the Shipping Act required the board to hold a hearing
on the ploposfd contrnct srstpm before it eouId be effectuated On November 9 1956 the

Court of Appeals held that the dual rate system was unlawful per se Isoran Usen 00

no v US 239 F 2d 933 1956 and the Conference petitioned for certiorari in the

Supreme COli 1 t Cert granted 35 3 V S 9DS 1957 On May 17 1958 the SlIpreme
Court disapproved the Conference dual rate system on the grounds thafit was intended

to drive Isbrandtsen from the trade in violation of section 14 Third of the Shipping Act

F M B v Ilomndtsen Co 356 U S 481 1958 i
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pheleofmistrust and suspicion Thus most Conference members op

posed the closing of rates until adequate internal sa feguards and

assurances werebrought about
FrOll1 mid 1954 until April or 1ay 1958 when the Supreme Court

finally held the Conference s proposed dual rate system unlawful re

spondents were allegedly engaged in a series of actions involving dis

cussions of rate policy exchanges of rate information and various ar

rangements understandings and agreements designed to increase

their level of open rates

As one official of U S Lines described the situation in an intraorgani
zation letter

Open rates as far as the Japan Homeward Conference is concerned in theory
means exactly what it says that any individual line can quote a rate which they

feel can attract the business

However and this is confidential within our own organization we discuss

competitive open rates withboth Barber and Maersk and endeavor to allign sic

ourselves in a firm pattern of rates on this homeward traffic from Japan I
Examiner Edward C Johnson in his Initial Decision found that the

three respondents entered into numerous rate agreements during the

period under investigation without having filed thenl for approval
with the board as required by section 15 of the Act

The examiner stated that

In this proceeding there is no so called Master Agreement as such which was

ntered into and carried out by the respondents named herein which allegedly
violated section 15 of the Act On the contrary there were literally dozens and

dozens of understandings and or agreements consented to or arrived at by the

parties herein over a period of weeks months and years both in th United

States and overseas which were never filed with the Commission or received Com
mission approval that contravene the statute

I
Generally these agreements were of two types a Agreements

among the respondent lines to maintain their rates at certain levels in

relation to each other and to other lines in the trade and to narrow

the differentials between these levels and b agreements setting rates

on specific commodities

It is unnecessary for the purposes of this opinion to engage in an

extensive inquiry into the dozens and dozens of agreements alluded

to by the examiner The significant issues here can be amply treated

by limiting our findings to one sample of each of the above categories
of agreements

The Bellevue Agreement

On June 12 1957 high ranking officials of both Barber and 1 aersk
met with representatives of other Scandinavian and Japanese ship
owners in the Japan United Statestrades at theBellevue Strand Hotel
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in Copenhagen Denmark The subject under discussion was the rate

levels of those attending the Bellevue meeting and their relationship
to each other and to rates of lines in the trade who were not present

Mr Ariyoshi speaking on behalf of the Japanese lines stated that

although the Japanese lines had planned a rate increase on June 1

1957 shippers had threatened a boycott if the increase was made and

the Japanese lines were forced to abandon their plans for increased

rates Nevertheless according to Mr Ariyoshi the Japanese lines felt

that an increase might be possible in October or November 1957 and

urged that the non Japanese lines bring their rates up to the level of

theJapanese
Despite this urging the non Japanese representatives expressed their

reluctance to establish uniform rates in the trade At that time de

cision was pending before the Supreme Court in sbrandtsen v U S

wherein the court was deciding the legality of the dual rate system a

system which these lines considered essential to their competitive sur

vival Itwasthe feeling of the non Japanese lines that lmiform rates

would give the appearance of stability in the Japan United States
trade This outward appearance ofstability it was felt might influ

ence the Supreme Court to decide that the dual rate system was

unnecessary
In the alternative representatives of Barber and Maersk agreed

to explore the possibility of increasing the rates of the non Japanese
lines not to achieve parity with the Japanese rate level but to narrow

the differential between the rates of the Japanese lines and those of

the non Japanese 1r Ariyoshi felt that Maersk s present rate level

would be satisfactory if all the non Japanese lines quoted the same

rates and appealed to the other Scandinavian lines to consider dopt
ing the Maersk rate level Maersk expressed the belief that if Barber

increased its open rates U S Lines would follow At the close of the

meeting the lines agreed to explore the possibility of narrowing the

differentials between the Japanese and non Japanese lines

The events following the Bellevue meeting demonstrate the efforts IIofMaersk Barber and U S Lines toward that end Upon his return

to New York from Europe and the Bellevue meeting Barber s 1r

Barnett telephoned Mr Villiam Rand vice president of U S Lines

and advised him of the transactions of the Bellevue meeting An

account of the Bellevue meeting was also contained in a confidential

letter from a Mr Barnett to Mr Rand dated July 3 1957 Mr Barnett

advised the U S Lines official that a the Japanese lines agreed not to

11
1

press for any further closed rates before the end of the year b

Maersk s Mr Andersen as well as Mr Ariyoshi each asked Barber to

examine its tariff in an effort to narrow the differentials on open
rated commodities Mr Andersen supplied a comparative rate sched
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ule showing the respective open rates and differentials of the various

lines for this purpose
4

c Barber had instructed Dodwell its Tokyo
agent to discuss the matter with U S Lines in Tokyo and ascertain

whether Isbrandtsen would adjust its rates and d In view of

the pressure exerted by N YIC and faersk Line my people thought
it might be a good idea to meet the Japanese Lines about halfway and

with this in mind they inserted the rates which they have suggested
to their Tokyo agents should be quoted by the Barber Vilhelmsen Line

from August 1st or if this notice is too short from September 1st

These rates are shown in handwriting in the fourth column from the

end As you well see generally speaking they have reduced thespread
by about 50 percent but in cases where the rates quoted by Maersk Line

are lower than those quoted by the Japanese Lines Barber iVilhelmsen

of course only increased its rates to the same level as l1aersk

On July 3 1957 Mr Barnett reported his discussions with U S

Lines 1r Rand to Barber s headquarters in Oslo stating that Mr

Rand was prepared to bring U S L s rates up to a level with

Barber should it be decided that the latter s rates be increased to

narrow the spread with Maersk Line on which ever date is agreed
upon

On July 4 1957 Dodwell advised its principals in Oslo that they
were in accord with the revised rates suggested by Oslo Dodwell

confirmed that Isbrandtsen continued its policy of quoting the same

open rates as Barber and U S Lines on parcels of 50 tons or more

and assured Oslo that they would take every care to see that Isbrandt

sen s undertaking to fall in line is obtained before going ahead with the

implementation of the new rates Moreover Dodwell advised that

they had confidentially and unofficially discussed the matter fully
with U S Lines Tokyo and that the latter was quite prepared to

increase their rates similarly Finally Dodwell reported that a

meeting with 1r Ariyoshi was scheduled for the following day and

although Dodwell favored an August 1st effective date for the Barber

U S Lines increases no decision can be made on this point until we

have discussed matters with Mr Ariyoshi and had an oppor

tunity of finding out whether the Japanese lines would be prepared
to make increases at a date earlier than 1st October 1957

On July 5 1957 in a letter marked Confidential 1r Rand

replied to 1r Barnettas follows

Many thanks for your letter of July 3 with attachments comparative rate

schedules which we arereturning to you today having served our purpose

As we informed you on the telephone on Wednesday the U S Lines will

most assuredly increase open rates in order to narrow the differential pro

4 Although rates were open at this time it was the practice of the lines to file their

open rates with the Conference secretary The comparative rate schedule referred to was

attached to Mr Barnett s letterto Mr Rand
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vided of course such increases do not exceed rates quoted by Maersk or for

that matter the Japanese lines Ve have so instructed our headquarters in the

Far East

1r Rand s letter was transmitted by Barber New York to Barber

Oslo with the suggestion that a copy be personally passed on to

Maersk s Mr Andersen

On July 30 1957 U S Lines Mr Talker advised NIl Rand that

at a meeting in Tokyo on July 22 Mr Ariyoshi acting as spokesman
for the Japanese lines announced that those lines would neither

sponsor nor agree to further increases during the balance of 1957

Despite this statement of the Japanese Lines however Barber and

U S Lines decided to go ahead with their proposed rate plans Ac

cording to Mr Valker s letter on July 26 1957 representatives of

Maersk Barber and U S Lines met in Tokyo to discuss rate differ

entials between Japanese lines and their respective lines and that

ri it was agreed to narrow the differentials between USLBarber and

Maersk by approximately 50 percent

Sixty days notice will be given to shippers on August 1 1957 Rate increases

willbe effective October 1 1957

The Maersk Line representative decided against recommending to his home
office decrease of the Maersk rates to the USL Barber level

This evidence of agreement is reinforced by the testimony of a U S
Lines official admitting that U S Lines and Barber agreed on rates

during the period from May October 1957

On October 1 the date of the scheduled increase U S Lines effectu

ated the agreed tariff increase However Mr Ariyoshi had not yet
succeeded in obtaining a commitment from Isbrandtsen not to under

cut the Barber USL rates Barber under the impression that this

commitment wasa condition precedent to effectuation of the proposed
increases did not increase its rates

Barber s Tokyo agent advised Barber s Oslo headquarters that

Unfortunately it seems that U S Lines here Tokyo misunderstood the agree

ment between their principals U S Lines New York and your gOodselves
Barber Oslo

In view of all the circumstances Barber Oslo decided to effectuate

the October open rate increases as agreed with D S Lines as soon

as possible and so instructed its Japan agent Dodwell Oslo decided

to forego the condition of the Isbrandtsen commitment because of the

proximity of the hearing in the U S Supreme Court in the dual rate

case in order to avoid any controversy with U S Lines and in

view of the comparatively small extent of the increases Oslo further

instructed Dodwell to confer with U S Lines and cable its views

On October 21 1957 U S Lines Tokyo confirmed to U S Lines
New York the Barber decision to adhere to the increased October
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open rates for its vessel Triton loading in early November and

recommended that U S Lines continue to quote October rates rather

than revert to the old rates for the one U S Lines vessel which would

load parallel with a Barber vessel at different open rates A copy
of this communication wastransmitted to Barber

U S Lines New York adopted this recommendation and agreed
to maintain the October rates if Barber would meet those rates on

November 1
Thus through the agreement of aersk Barber and U S Lines the

rates of these lines were set at agreed levels in relation to each other

and to the Japanese lines Although l aersk s open rates on the one

hand and Barber USL on the other hand were not identical on all

tariff items their respective open rates as ofNovember 1st were identi

cal on 87 percent of the open rate traffic moving in the trade

The Sille Agreements

In May 1954 l1aersk Line and U S Lines both quoted the rate of

2 25 per 100 pounds on raw silk moving from Japan to the United
States As a result of this rate being lower than rates of competitive
carriers of silk the Japanese Lines Isbrandtsen Barber and De La

Rama Line Maersk and U S Lines were successful in carrying a

greater share of this cargo than these competing lines 1aersk was

the top carrier for that month with 1938 bales followed by U S Lines

with 710 bales Apparently concerned with l1aersk s high carryings
of silk Barber reduced its rate for its first June vessel to the Maersk

U S Lines level of 2 25 5 and further reduced its rate tc 2 15 for its

second June vessel The following month July 1954 Maersk and

U S Lines adjusted their rates to the Barber level

Against this background of competition and declining rates the

silk rate dialogue between U S Lines Barber and Maersk commenced
which resulted in an agreement between those lines to charge uniform

rates on raw silk

On June 11 1954 Maersk Copenhagen inquired of its J apan office

whether 1aersk s silk rate could be increased to 240 or 2 50 In

response the Japanese office recommended against any such rate in

crease unless simultaneous increases were effected by U S Lines Bar

ber and De La Hama and further aclvised that if you should wish us

to do so we shall be glad to talk it over with their agents here

In response to this recommendation from Japan aersk Copen
hagen cabled its Japanese office suggesting cooperation between

Barber De La Hama and U S Lines in fixing a rate of 2 40 on raw

silk commencing July 5 1954 However Japan responded that since

J

IS These rates are per 100 pounds

R F1 L
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Barber was quoting 2 15 for the entire month of July cooperation
stabilizing silk rate only possible commencing August

After discussions between U S Lines Barber and Maersk the

three lines agreed to set the rate for raw silk at 240 per hundred

pounds commencing August 5 and charged that rate during the month

ofAugust
DISCUSSION AND CONCLUSIONS

Numerous exceptions were filed to the examiner s findings of viola
tions of section 15 on the part of respondents for failure to file agree
ments arising from the Bellevue transactions the silk transactions

and the other dozens and dozens of agreements referred to by the

examiner These exceptions raise issues both as to the substantive
conclusions reached by the examiner and to the procedural conduct of

the hearing Exceptions not specifically treated in this report have

been considered by the Commission and rejected
6

Respondent U S Lines excepts to the admission in evidence of all

but 76 of the more than 500 exhibits introduced because no proper
foundation was laid 7 Most of the documents ultimately received in

evidence were obtained by hearing counsel pursuant to an order of the

Commission directing respondents to produce for inspection and

copying or photographing certain specified documents The originals
of these documents were not produced at the hearing Rather bound

volumes ofphotostatic copies of documents were distributed prior to

the hearing to each of the respondents On the opening day of the

hearing the examiner received them for identification These bound

volumes were then shown to witnesses from each of the respondents
who were asked whetherthe documents before them were in fact copies
of documents from their files The questioning resulting in the fol

lowing colloquies between hearing counsel and the witnesses

1 Mr Richter assistant general freight manager of U S Lines

Q Sir do you bave a pile of exhibits in front of you marked U S Lines No 1

to 105 And baveyou bad a cbance to look tbrougb tbose

A To a certain extent I bavebad tbat opportunity
Q Would you identify those as documents from tbe U S Lines Co

A Yes I do

2 Mr Alvin assistant to the president of Moller Steamship Line

general agents for Maersk

Q Mr Alvin I wonder if you could identify for tbe record tbe docu

ments contained inthe books marked Maersk Numbers 1 105 Maersk Number 8

Cl Maersk has excepted to violations found against it which go beyond those enumerated

by hearing counsel during prehearing conference The issueraised by this exception

were disposed of in an interlocutory appeal to the Commission during the course of this

proceeding The Commission rejected Maersk s arguments in an order served March 20

1963 and no further discussion of these issues will appear in this report
1A substantial part of the findings herein are based on exhibits within this group of 76
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106202 Would you identify the documents contained therein as coming from

thefilesof Maersk Line

A The Maersk Line in response to a Federal Maritime Commission subpoena
furnished several hundred documents I understand that of all those hearing
counsel selected 202 which on the first date of the hearing you put into evidence

As far as I know substantially speaking running through this very quickly these
arethe 202 documents so selected

3 l1r Barnett chairman of the board Barber Steamship Lines

general agent for Barber Vilhelmsen Lines

Examiner Johnson Then we will take a few moments recess while Mr Barnett

has a chance with his counsel in order to look at these documents in order to be

sure whether they came from thefilesof Barber Wilhelmsen

Whereupon a short recess was taken

Q Mr Barnett can you identify those as having been taken from Barber

Wilhelmsen files

A I would say most of them had been photostated in our own office I would

be sure they are from our files I haven t got the originals but in my opinion

they look like they arefrom our files

U S Lines takes the position that because these witnesses did not

read each of these documents while on the witness stand they could not

properly testify as to their authenticity and therefore hearing counsel
failed to sustain his burden ofestablishing that the photostats intro

duced in evidence were authentic copies of documents appearing in

thefiles of respondents
Copies of the documents ultimately admitted in evidence were given

to respondents long before the opening ofhearings On the first day
ofhearings these documents were identified Officers ofthe respondent
lines or their agents testified that the documents introduced were from
their files The testimony of these responsible officials is not stripped
of value merely because they did not take the opportunity of reading
through each and every one of the proposed exhibits on the witness

stand Certainly this opportunity was available if desired In fact

one of the three identifying witnesses wasgranted a recess during the

hearing to inspect the documents with his counsel Moreover despite
repeated urgings by hearing counsel and the examiner respondents did
not challenge the authenticity of any particular document and at no

point during the hearing did respondents claim that any single
document received in evidence was not a true photostat of the original
from respondent s files At the very least hearing counsel had made a

prima facie showing of authenticity after hehad elicited the testimony
referred to above It was then incumhent on respondents to specify
which of the documents in question if any were not authentic copies
of documents from their files Nationril Labor Relations Board v

Service Wood Heel 00 124 F 2d 470 1941 Failjng this their excep

8 F M C
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tion is not well taken and the examiner s rulings werewell founded and

proper
U S Lines excepts to the examiner s failure to treat its charge that

this proceeding is discriminatory against respondents U S Lines

position may be summarized as Tollows The record in this proceeding
demonstrates that certain Japanese carriers followed a similar and

equally unlawful course of conduct This unlawful course of conduct

was also apparent from testimony before the CelIeI Committee

hearings on the Ocean Freight Industry Monopoly Problems in

Regulated Industries H Rept 86th Cong 1st and 2d Sess 1960 61

part 3 v 1 pp 256 264 The allegedly unlawful conduct by the

Japanese carriers was not made the subject of this or any other Com
mission investigation Thus in U S Lines view it follows that the

Commission s institution of this investigation amounted to discrimina

tion in violation ofits right to equal protection of the Taws under the

14th amendment to theConstitution
The respon4ent recognizes that the alleged discrimination must be

theresult of

an administration directed so exclusively against a particular class of

persons as to warrant and require the conclusion that whatever may have been

the intent of the laws as adopted they are applied by the publiC authorities

charged with their administration with a mind so unequal and oppressive
as to amount to a practical denial of the equal protection of the laws

which is secured to the petitioners by the broad and benign provisions of
theFourteenth Amendment Yick Wo v Hopkins 118 U S 356 at 3734

Yet in all fairness respondent U S Lines does not appear to be

actually charging the Commission with any conscious or deliberate

pattern ofunequal or oppressive administration of section 15 Rather

respondent poses a series ofquestions which it urges The Commission
must ask itself Aside from its charges concerning this proceeding
respondent offers no other instances of alleged discrimination in our

administration of section 15 Thus the essence of respondent s argu
ment is that all must hang or all must go froo This is simply not

the law and the adoption of any such philosophy would make effective

regulation a practical impossibility As the Supreme Court stated

in U S v lVabash R 00 321 U S 403 413 14 a case stenllDing from

an order of theInterstate Commerce Commission

Appellees complain of the Commission s long delay in investigating

Staley s competitors butany of the appelles have been free to initiateproceedingS

to eliminate any unlawful preferences or discriminations affecting them if they

so desired 13 1 and no reason appears why they could not have done so

There are o ther modes of inducing the Commission to perform its duty than by

setting aside its order because it has not made like o rders against other

o ffenders The suppression o f abuses resulting from violations of the Act

would be rendered practically imposstble if the Commission were required to

suppress all simultaneously or none



UNAPPROVED SECTION 15 AGREEMENTS APAN KOREA ET AL 513

The examiner did not explain his failure to treat the discriminatory
enforcement issue He merely stated at page 10 of his Initial De

cision The examiner will not treat this constitutional questian in

his decision but leave this matter far ultimate resalutian by the

Cammissian It is not enough for an examiner to leave an issue for

ultimate resolution by the Commission since aU issues are for our

ultimate resalution If a valid reasan far failing to treat an issue

exists e g it is spurious or without the scope of the proceeding etc

it is incumbent upan the examiner to state the reason This is the

meaning of sectian 8 b of the Administrative Procedure Act and our

own rule 13 f Thus insofar as the decisian failed to treat this

questian it is not in compliance with the requirement af the Adrpin
istrative Procedure Act or rule 13 f of the Commission s Rules of

Practice and Procedure 8 But this is not to say as respondent urges
that the proceeding must be dismissed or remanded The examiner s

reluctance to decide the issue may have been due to the nature of the
iSstie and the way in which respondent sought to raise it Respondent
asks that we review our past pollcy inadminiStering section 15 This

it would seem is something which only we can do Resolution of this

particular issue no matter which way it is decided can have no bear

ing on the outcome of this praceeding As the Supreme Court found
in the lVabash case supra there are other ways of inducing an agency
to perform its functions than by setting aside an arder in one proceed
ing simply because anather was nat instituted Even were we to

decide that some farm of discrimination had crept intO ouradlnin

istration of ection 15 the remedy would not be dismissal here
Raithel it would be broader enfarcement for respandents have vialated

the act and the presence of possible violations by others cannot alter

that fact 9

Furthermare we see nathing ta be gained by remanding this partian
of the proceeding to the examiner However even though we dan t

think it necessary we will allaw respondent U S Lines if it so desires
to treat the portion af this decision dealing with the aIlegation of dis

criminatory enforcement of section
15

as an initial decision by the
Oommission and respondent mayfiTe exception hereto within 15 days
from the date of service of this apinion

1

i

8This is not to say of course that each and every allegation or issue need be dis

cussed by the examiner see Attorney General s Manual on the Administrative Procedure
Act 1947 p 86

9Respondents attempted analogy between this case and dockets 924 925 Unapproved

Section 15 Agreements GulfUnited Kingdom Oonference and Gulf French Atlantic Ham

burg Oonference 7 F l IC 536 1963 is inappropriate In that case the proceeding was

not dismissed because of any discriminatory enforcement but was discontinued after final
decision in which no violation of the Act was found but respondents therein were found

to have violated a General Order of the Federal Maritime Board No order was issued
because the violation had ceased
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Maersk and Barber except to the examiners findings ofviolations of
section 15 because they are not supported by reliable and probative evi

dence but by hearsay
iVe had thought the hearsay question was laid to rest in our deci

sion in Unapproved section 15 AgTee17 ents S01th African Trade 7

F M C 159 Respondents attempt to reargue the question notwith

standing our remarks in that decision are equally applicable here and

no further discussion is necessary
tO The record contains ample

reliable and probative evidence to demonstrate that respondents en

tered into the agreements in question
Barber and Maersk contend in substancethat the examiner s findings

of unlawful agreements between r pondents werehased solely on the

fact that the rates Of these lines were the same Or similar during the

period under investigation and that the examiner failed to consider

the surrounding circumstances existing at that time which produced
this rel tive rate uniformity The substance Of these contentions is

expressed by Barber as follows

During the period of the rate war in the Japan United States trade the

three strong lines left to the interplay of competitive forces were the respondents
here Each in order to secure cargo felt it imperative to underquote the

Japanese None could substantially exceed the rates of the other two without

risking a prohibitive decline in its patronage Each had to keep itself fully

and promptly informed of the rate intentions of the others not as a fact of

conspiracy but purely for tbe sake of its individual financial survival inthetrade

t

r

Barber and Maersk contend that the rate uniformity prevalent dur

ing the period under investigatiOn was merely the result Of unilateral
decisions by the respondent lines made in response to existing condi

tions in the trade Thus Maersk contends the unifOrm rates were the

product of conscious parallelism rather than agreements between the

respondents andthe mere proof of consciOus parallelism is notproof
ofan agreement

Conscious parallelism is an antitrust term which in the words Of

the Attorney Generals N ational Committee To Study The Antitrust

Laws is a phrase of uncertain meaning and legal significance It is

a label for one type of evidence which may Or may not be relevant in

proof of cOnspiracy under the antitrust laws Reportof the Attor

neyGenerals National Committee To Study The Antitrust Laws

March 31 1955 p 36 Whatever the relevance Of this antitrust doc

trine may be to a sectiOn 15 Shipping Act case the record here estab
lishes far more than proof of mere parallel business behavior See
Theatre Enterprises Inc v Paramwunt Film Distributitng Corp 346

U S 537 but Of Intersta te Circuit Inc v U S 306 U S 208 It

10 It should be noted that respondents did not avail themselves of the opportunity to

cross examine hearing counsels witnesses nor did they introduce any witnesses of their own
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establishes agreements between the parties which were entered into
in violatian af section 15

Barber also excepts to the examiner s findings of vialatians of the

Act fram respandents failure to file agreements which Barber deems

merely cantingent agreements In particular the examiner refers
to anagreement among the respondent lines to raise t Hirrates if the

Japanese lines raised their rates Since no such increase was effected

by the Japanese lines the alleged agreement aJnong respondents was

never implemented The presence 01 absence of a contingency in a

rate fixing agreement has no bearing an the requirements of section
15 that such agreement be filed with and a ppraved by the Commission
10reover none of the agreemeqts found herein were contingent in

nature

In a final exception Barber contends that even if certain agreements
were made by respondents they were made in response to a damaging
rate war situation in the trade which if unchecked might have re

sulted in a curtailment of service and the interference with the flow

of U S import commerce Thus any agreements made shauld have
been appraved and any vialatian based an failure to file was purely
technical The fact that an agreement wauld probably have been

appraved is af course no excuse for failing to abtain the required
appraval See U1Wpploved Section 15 Ag reelr ents South Afrwan
Trade supra

Based on the foregaing we find

1 That in August 1957 Bal ber and U S Lines agreed to narrow

the differentials between their rates and thase of 1aersk by appraxi
mately 50 percent This agreement wasnat filed with the Commissian
in vialation af section 15 Shipping Act 1916

2 That Barber iVIaersk and U S Lines agreed to charge a rate Of
240 per hundred paunds for the carriage Of raw silk far the manth

of August 1954 This agreement wasnat filed with the Commission
in violatian af sectian 15 Shipping Act 1916

Since the vialatians found herein have ceased there is no necessity far

issuing an Order and the proceeding is hereby discontinued

By the Commisisan

Signed THOMAS LISI

Secretary
8 FM O
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No 1207

SEATRAIN LINES INC APPLICATION OF RATES ON SHIPMENTS IN

RAILROAD CARS

Deoid dJunc 21 1965

Seatrain Lines Inc by unloading at its own ost rail cars rated and moved

under a tariff providing inter alia for unloading by consignees violated

sections 16 and 18 a of the Shipping Act 1916 and section 20f the

Intercoastal Shipping Act

Joseph Hodgson Jr and S S Eisen for respondent Seatrain
Lines Inc

O H Wheeler for Sea Land Service Inc

AlJt1Jy Scupi for American Union Transport Inc

Robert J Blackwell and Donald J Brunner as Hearing Counsel

REPORT

By THE COMMISSION JOHN HtRLLEE Ohairman JAMES V DAY

Vice OhaiTl7Ukn ASHTON C BARRETT and GEORGE H HEARN

Oommissioners 1
This is an investigation to determine the validity of 1 a proposed

rule intended to allow Seatrain Lines Inc to apply its per trailer or

container rates to railroad car shipmenrts 2 and 2 Seatrain Lines

Inc s practice of having its Puerto Rican longshoremen unload cargo
from railroad cars which moved under a rate predic3lted on the con

dition that shipper load consignee unload was violative of sections

16 17 and 18 a of the Shipping Act 1916 and section 2 of the

Intercoastal Shipping Act 1933

In his initial decision Examiner Paul D Page Jr found that

1 Seatrain s practice was contrary to the tariff provision under

which the cargo was rated and carried in violation of section 18 a of

lOommissioner Patterson did not participate
2This rule was suspended by the Commission and subsequently withdrawn by Seatrain

Lines Inc before it became effective thereby mooting the first issue in this proceeding

516 8 F M C
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the Shipping Act 1916 and section 2 of the Intercoastal Shipping
Act 1933

2 That Seatrain s practice allowed persons to obtain transporta
tion at less than the regular rates by unjust means in violation of

section 16 of the Shipping Act 1916 d

3 That Seatrain s practice constituted an unjust and unreason

able practice in violation of section 17 Of the Shipping Act 1916

No exceptions to the initial decision have been filed This pro

ceeding is before us upon our own motion to review

After careful consideration of the record we are of the opinion that

the Examiner s finding and conclusions w re well founded and proper
except insofar as he found a violation of section 17 of the Shipping
Act 1916 This proceeding involves a practice ofSeatrain a common

carrier by water operating in the domestic offshore commerce only
Section 17 by its express terms is limited to common carriers by
water in foreign commerce and thus has no applicability to this pro
ceeding Therefore except insofar as the Examiner found that
Seatrain had violated section 17 of the act we adopt the initial

decision as our own and make it a part hereof and the proceeding
is hereby discontinued

By the Lmmission

Signed THOMAS LISI

Secretary
8 F M C
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No 1207

SEATRAIN LINES INC ApPLICATION OF RATES ON SHIPMENTS IN

RAILROAD CARS

Seatrain Lines Inc by unloading at its own cost rail cars rated and moved

under a tariff providing inter alia for unloading by consignees violated

sootions 16 17 and 18 a of the Shipping Act 1916 and section 2 of the

Intercoastal Shipping Act 1933

Joseph Hodgson Jrand S S Eisen for respondent Seatrain

Lines Inc

O H Wheeler for Sea Land Service Inc

Amy Scupi for American Union Transport Inc

Robert J Blackwell and Donald J Brunner as Hearing counsel

INITIAL DECISION OF PAUL D PAGE JR PRESIDING EXAMINER 1

The order of investigation and suspension herein raised two ques
tions the first as to the prospective effect ofa proposed rule intended

to allow respondent Seatrain Lines Inc Seatrain to transport rail

cars at the same flat rate as the flat rate per trailer or container

currently provided in Seatrain s tarift The proposed rule which

the Commission suspended waswithdrawn before it becameeffective

and the first question became moot The second question involved

Seatrain s practice ofunloading in Puerto Rico shipments in rail cars

moving under a tariff which required the consignee to unload as

possibly in violation of sections 16 17 and 18 a ofthe ShippingAct

1916 and section 20f the Intercoastal Shipping Act 193 and this

is the question to be decided here

There is no dispute as to the facts which were stipulated by
Seatrain and hearing counsel and are substantially as follows 2

1 During the period involved Seatrain carried three southbound

rail car shipments Edgewater N J to San Juan P R under

1 This decision was adopted by the Commission on June 21 196ri
IINeither Sea Land Service Inc nor American Union Transport Inc objected to the

stipulation or closing the record nor did either of them briet the case

mharris
Typewritten Text

mharris
Typewritten Text
518
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shipper load consignee unload tariff provisions Seatrain s Out
ward Freight Tariff No 1 F M C F No 1 and each of these rail

cars was unloaded by Seatrain s longshoremen at Seatrain s expense
3

2 During the same period Seatrain similarly handled more than

320 southbound rail shipments under tariffs which contained no ship
per load consignee unload provisions see Seatrain Brief page 4

DISCUSSION AND CONCLUSIONS

The three shipments involved lnoved in a 10 day period Septem
ber 2September 12 1964 shortly after Seatrain instituted service in
the trade

There is no reason to question the aecuracy and sincerity of Seatra in s

statement on page 13 of its brief which reads as follows

When it became aware that contnersy existed concerning the application
of its tariff Seatrain s management out of an abundance of cauti ill and in an

effort to comply fUlly and wholly with all regulatOl Y rules and regulations
directed that no future shipments be transported in railroad cars here the

freight involved was subje t to a rate carrying the provision consignee to unload

carrier s trailer

Discontinuation of a practice however has no bearing upon its

legality or illegality The only question here is if Seatrain s admitted

acts violated the law They did
Seatrain argues and it may well be true that it was obligated to

make the freight in these rail ear shipments available to the con

signees and that it eould do this only by unloading at its expense
It by no means follows however that when freight moves under a

consignee unload tariff provision the carrier can unload at its own

expense without violating provisions of law specifically and in effect

requiring strict adherence to tariff rates and provisions
Seatrain contends further that its tariff because it provides that

the consignees must unload trailers and not railroad cars should
not be construed to require consignees to unload cars But plainly
if the tariff which did not mention railroad cars at all could be

applied at all it had to be applied fully Actually the meaning of

t he consignee unload provision is that the ronsignee shall remove

the cargo and it is not relevant that it is removed from a trailer

The three shipments were the following
a Shipment of frozen french fl ied potatoes via SS Beatmin lew Jet sey vorage No

497 S B L No 13 4442 dated Sept 2 1964

b Shipment of furniture nos wooden step ladders via SS SeatrlLin Texas vorage
No 488 S B L No 13 4579 dated Sept 9 1964

c Shipment of pigs feet 50 lbs net per wooden box via BS Beatrain New Jersey
voyage No 498 S B L No 134684 dated Sept 12 1964

There was one northbound shipment involving a rail car which was loaded in San Juan by
Seatrain s stevedores at Seatrain s expense but this moved under Homeward Freight Tar

iff No 3 which contains no lihipper load consignee unload provision

8 F M C
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a car or from some other lrind of container Here not the

consignees but Seatrain removed thecargo and the cost of removal

was borne by Seatrain not the consignees and this is precisely con

trary to the tariff provision under which the cargo was rated and

carried There is considerable doubt if Seatrain had a tariff under

which it was authorized to carry these commodities but it carried

them under a consignee unload provision and is bound by that

provIsIOn
Seatrain s free unloading 1 allowed persons to obtain transporta

tion at less than the regular rates by unjust means in vio1ation of

section 16 of the Shipping Act 1916 and 2 constituted an unjust
and unreasonable practice in violation of sections 17 and 18 a of the

Shipping Act 1916 and 3 extended a privilege not in acoordance

with its tariff schedules in violation of section 2 of the Intercoastal

Shipping Act 1933

Seatrain by action which the Commission refused to suspend and

which became effective December 9 1964

1 made per trailer rates inapplicable to railroad car shipments
d

2 specifically provided for rail car unloading by Seatlain

longshoremen
There is therefore no reason for these violations to cont nue and

no reason for cease and desist orders

An appropriate orderwill be issued

PAUL D PAGE JR

Presiding Ewaminer
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No 1128

AGREEMENT No T4 TERJIINAL LljASE AGREEMENT AT LONG BEACH

CALIFORNIA

No 1129

AGlU l MljNT No 1 5 1ERJIIN A r LEASE AGREEJiENT AT OAKLAND
CALIFORNIA

Decided June 18 1965

Respondents port of Long Beach and port of Oakland as parties to agreements
T4and T 5 with respondent Sea Land of California are persons SUbject to

the Shipping Act Sea Land of California and Sea Land Service are also

SUbject to the Shipping Act

Agreement No T4 a terminal lease at Long Beach and agreement No T 4 1 a

truck terminal lease at Long Beach will be considered as a composite

arrangement since the leases cover nearby areas and both are essential

to Sea Land s integrated containerized operations Agreements No T 5 and

T 51 at Oakland ill be considerecl as one arrangement for the same

reaSOnS

In determining whether an agreement is subject to section 15 the Commission

is not limited to the terms of the agreements as filed but may consider

extrinsic evidence of the competitive consequences which may be expected
to result from the agreements Virhether an agreement is per se contrary
to section 1 of the Sherman Act is not determinative of the question of

whether an agreement is or is not subject to section 15

Agreements No 14and 1 5 between persons subject to the Shipping Act are

subject to section 15 since they grant to Sea Land a special rate significantly
different from the otherwise applicable tariff rates for the use of terminal

facilities

Agreements No T4and T 5 are approvable under section 15 It has not been

shown that the agreements are unjustly discriminatory behveen ports
terminal operators or carriers or that their approyal willdisrupt the present
terminal rate structure on the Pacific coast

J Ierloin R00118Y for respondent port of Oakland

Leonard Putnam city attorney and Leslie E Still 11 deputy city
attOI lley for respondent port of Long Beach

Sterllng F 8t01l dennu le J1 and O H Wheeler tor respondent
Sea Land of California

8 F M C 521
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jliriam E Wolff deputy attorney generaJ and Thoma8 C Lynch
attorney general of the State of California for intervener San Fran
cisco Port Authority

Edward D Rans01n Robert Fremlin William F1 Iing and R
Federie Fisher for intervener EncinalTerminals

Roger Arnebergh Arthur W Nordstrom and Walter C Foster for
intervener port of Los Angeles

Sidney Gvldstein general counsel F A Mulhern attotney Arthur
L Winn Jr Samuel H Moerman J Raymond Clark James M
Henderson Gordon P MacDougall and Jaoob P Billig for intervener

port or New York Authority
Richard J Gage for intervener New York Terminal Conference

Donald E Leland and Thomas J White for intervener Northwest
Marine Terminal Association

lVilliam L Marbury and John O Cooper III for intervener Mary
land Port Authority

DfYlULld J Brunner and Robert J Blackwell hearing counsel

REPORT

By THE COMMISSION JOHN HARLLEE Chairman JAMES V DAY Vice

Chairman ASHTON C BARRETT GEORGE H HEARN Ormmissioners

PROCEEDINGS

The Commission instituted these consolidated proceedings to deter
mine whether certain leases of terminal property are s bjeet to section
15 of the Shipping Act 1916 46 U S C 814 and if so whether the
agreements should be approved disapproved or modified Agreement
No T4 a nlarine terminal lease from the city of LoRg Beach to Sea
Land of California is the subject of docket No 1128 Asimilar lease

agreement No T 5 from the city of Oakland to Sea Land of Cali
fornia is the subject of docket No 1129

On October 13 1964 Examiner Benjamin A Theeman served an

initialdecision in which he found that Long Beach and Oakland were

persons subj ect to the Shipping Act However he Iound that the
leases were simply the ordinary arrangement behveen landlord and
tenant and as such were not section 15 agreements Consistent with
this holding hat the leases were not section 15 agreements the exam

iner did not consider the issue of section 15 approvability
After adverse parties filed exceptions to this initial decision the

Commission remanded the preceeding to the examin rsince it appeared
that the agreements ill question might fall within the purview of sec

tion 15 The Commission directed the examiner to determine whetJler

8 F MC
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the agreements should be approved disapproved or modified so that

it might have the benefit of an initial decision on all issues

In accordance with the remand the examiner issued a supplemental
initial decision on February 15 1965 Based upon an assumption
with which the examiner did not agree that the agreements were

seotion 15 agreements he found that the agreements should be

approved
The proceeding is now before us on exceptions to the initialdecision

and supplementnJ initialdecision

t FA ClS
li

a

Agreements T4 and T 5 are similar The initial term of each

lease is for 3 years with two 3 year options to renew Oakland and

Long Beach receive monthly rent of approximately 12 000 in lieu of

terminal charges In return Sea Land is granted the exclusive use

of the pier in connection with its steamship operation In addition

the leases provide that Sea Land will pay utilities and keep the prem
ises in good repair and lessors agree to make certain improvements
The Oakland lease is specifically subject to certain State statutes and
local ordinances

Agreement 14 at Long Beach covers two open berths and th

adj lCent water area Together the berths form one long pier to be

used for the docking of Sea Land s vessels Adjoining the berths

is an open spaee for use as a marshaling and storage yard for Sea
Land s containers

Agreement No T 5 the lease at Oakland covers one long pier with

out transit sheds vith adjacent marshaling and storage yards
Sea Land has also negotiated with Long Beach and Oakland for

the lease of an adjacent area on which Sea Land maintains its general
offices and a truck and drayage terminal The truck terminal lease

at Long Beach is designa teel agreement No T41 and at Oakland
it is designated No T 5 1 Both leases cover a period of 20 years

Sea Land Senrice a Delaware corporation wholly owneel by I1c

Lean Industries Inc is a common carrier engaged in transportation
by water of containerized goods between the Atlantic and Pacific

coasts of the United States On the eastbound voyage the vessels

call at Puerto Rico for the loading and elischarge of Pacific coast

freight Sea Land operates its Pacific Coast Puerto Rico service

pursuant to a published tariff on file yith the Commission
Sea Land of California a Delaware corporation also wholly owned

by llcLean Indust ies is husbanding agent on the Pacific coast for

Sea Land Service Sea Land or Calirornia engages in trucking op
erations and performs pickup and delivery service to and from the

marine terminals at Long Beach and Oakland Since September

v

o

l

3

q
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1962 Sea Land of California in its own name has applied for and

received from Oakland and Long Beach temporary wharf assign
ments Under these tenlporary wharf assignments the wharf allo

cated to Sea Land of California is nlade available to Se Land Serv
ic to berth and service Sea Land Service vessels Sea Land 9f Cali

forni loads and discharges cargo containers at botl ports Sea

Land Service pays Sea Land of Oalifornia 105 percent of its expenses
for theservices rendered to Sea Land Service

For SOlne years prior to 1961 carriage of goods in the intercoastal

trade generally declined In 1961 Sea Land established a regular
li

intercoastal service between the Atlantic and Pacific coasts of the
a

lJnited States with a stop at Puerto Rico using break bulk type ves
v

ools However in S ptember 1962 Sea Land put its first container

ship into the trade Currently Sea Land assigns four container
o

vessels and one container barge to this service
l

At present Sea Land s containerized service between the Atlantic

and Pacific coasts of the United States operates on a 2 weeks sailing
schedule The eastbound voyage commences at Long Beach The

vessel calls at Oakland and then clears from the Pacific coast for

Puerto Rico for the discharge and loading of Pacific coast cargo

The voyage terminates at Elizabeth N J The westbound intinerary
excludes the Puerto Rico c tll

Sea Land offers a modernized concept in intercoastal and domestic

offshore transportation through the use of cargo containers For

land trahsportation Sea Landuses a fleet of trailer trucks to which the

containers are attachable For water transportation the container is

loaded aboard and discharged from vessels especially constructed to

carry and handle 476 containers Each vessel is self sustaining it is

able to load and discharge the containers without land based assistance

Consequently Sea Land requires only an open dock or wharf to berth

its vessels an open backup area contiguous to the wharf to park and

marshal detached containers and trailer trucks and an adjacent truck

terminal building to assemble or consolidate cargo and to use as

garageand repair shop
Vith the commencement of its containerized service Sea Land in

iituted a single factor rate including in one amount all transportation
charges In the intercoastal trade subject to the jurisdiction of the

Interstate Commerce Commission this rate covers door to door trans

portation In the Puerto Rican trade however the single factor rate

covers dock to dock transportation and Sea Land separately assesses

an additionalcharge for wharfage
Oakland is a municipal corporation in the State ofCalifornia which

owns and leases terminal facilities in the port of Oakland through
its Board of Port Commissioners Oakland s terminal fa ilities are

1t U



AGHEEMENT NO T 4 TERM LEASE AGREE LONG BEACH CALIF 525

used by common carriers by water pursuant to port of Oakland Tariff

No 2 Under its tariff OaIdand makes temporary wharf assignments
to common carriers by water granting them the right to moor the

vessel to assemble distribute loaeland unload cargo and to perform
other related activities Oa1dand leases certain of its facilities to ter

minal operators U ndel the leases tIle terminal operator s lessee s

charges for terlninal operations are required to be the same as those

set forth in Oakland s tariff Oakland reserves the right to disapprove
any of the terminal operator s rates charges or practices to require
the terminal opera tor to file rates and charges and to require the

lessee to conform to such practices as Oakland may determine The

leases provide that the terminal operaJor shall pay to Oakland all

revenue collected for dockage vharfage vharf demurrage and stor

age up to a certa in specified amount over that figure the leaseagree

mentsprovicle fox a division of revenue hetween Oakland and tho

terminal operator The termina l operator also must maintain a de

tailed account of revenues received and submit revenue reports to

Oakland at regular inter rals

Long Beach is a municipal corporation organized under the laws of
the State of California The rIa rbor DepartInent under the control
of the Board of Harbor Commissioners is a department of Long
Beach created to promote the development of the port In this con

nection Long Beach furnished wharfage dock and other terminal

facilities in connection ith common carriers by water at its whar

finger facilities Long Beach Tariff No 3 prescribes the rates rules

and regulwtions applicable at these facilities

The traditional pattern of tenninal charges on the Pacific coast has

consisted of the aSSeSSl11eIlt pursuant to published tariff of dockage
whaTfage and other terminal charges against either the vessel or the

cargo for the use of the terminal facilities or for terminal services

These charges have been substantially uniform at California ports
This uniformity is partially the result of previous Commission regula
tion in this area

1 and partially the result of cooperation among Cali
fornia terminal operators through the California Association of Port

Authorities Agreement No 7345 which is designed to foster the

establishment of a reasonably compensatory rate structure based upan
uniform terminal rates and practices as far as may be practicable
Oakland andLong Beach are parties to this agreement

Sea Land began preliminary discussion with ports and terminal

operators in the San Francisco Bay area concerning the rental of

terminal facilities in 1960 Subsequently Oakland and Sea Land e11

tered into a terminal lease agreenlent No 8845 hieh was filecl with

1 Practices etc of San Francisco Bav Area 1 erminal8 2 US I C 589 1941 Termina

Rate Struct ureOaU ornia Ports 3 DS M C 57 1948
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the Commission for approval on May 8 1962 Several protests were

filed to agreement No 8845 and the Commission instituted an investi

gation of the agreement Sea Land and Oakland then canceled agree
ment No 8845 and the Commission discontinued its investigation

During this same period Sea Land inaugurated its containerized

intercoastal domestic offshore service Oakland provided Sea Land

with terminal accommodations at berth 9 which lwd previously been

used only intermittently under a temporarywharf assignrnent pur
suant to Oakland s regular terminal tariff After expressing the view

that the wharfage charge of 80if per ton was unreasonable Oakland

granted Sea Land a reduction in this charge to 50 per ton Sea Land

operates under this arrangement at present
From the outset in discussions both with Oakland and other pro

spective lessors Sea Land atteInpted to obtain a flat rental lease

Finally Oakland concluded that a flat monthly rental of 12 150 for

berth 9 would be a fair rental Inarriving at that flat monthly rental

Oakland gave some consideration to a comparison of the rental ith

revenue to be derived from the regular terminal charges ho vever

the principal concern was to insure that Oakland received an ade

quate return for theuse of berth 9

At the time of the negotiations fDr agreement No 8845 Oakland

and Sea Land Service also negDtiated a truck terminal lease T 5 1

near the marine terminal facility at berth 9 The lease provided for a

truck transfer terminal a truck m aintenance garage and a Pacific

coast headquarters office for Sea Land This lease is for a 20 year
term at a monthly rental of 1 208 90 for the land and 3 063 for the

truck terminal

While Sea Land negotiated vith Oakland for a terminal lease it

also began discussiDns with Long Beach regarding theJease ofan open
berth with adjacent backup area at that port Sea Lanel s first con

tainer ship called at Long Beach in September 1962 Initially Long
Beach assigned to Sea Land berths 208 and 209 Since February
1963 Long Beach has assigned its newly constructed berths 214 aud

215 the area included within thelease under consideration here 14

Long Beach offered to Sea Land a preferential assignment at a speci
fied rental plus the regular dockage and vharfage charges Sea Land

took no action on this offer but reiterated its desire for a flat rental

arrangement Thereafter Long Beach offered such an arrangement
to Sea Land but this scheme vas withdrawn upon the administrative

deterulination by the Commission that thearrangernent would faU

within the proscriptions of section 15 Finally in August 1962 Long
Beach and Sea Land agreed to a lease 14 covering berths 214 and

215 ata monthly rental of about 12 000 Long Beach calculated this
rental to yield a reasonable return Dn its in estment

1i Mrt
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Prior to the execution of the pier lease Sea Land and Long Beach

also consununated a truck terminal lease T41 including fl garage

a warehouse and an office building
EncinaJ Terulinals is a privately owned California corporation en

gaged in the business of furnishing wharfinger and other terminal

services trucking warehousing and stevedoring EncinaFs principal
operation is located at Alameda Calif It leases additional water

front fadlities from Oakland

Encinal although the largest tenant of Oakland was a competitor

of Oakland in locating Sea Land Encinal conducted negotiations
with Sea Land beginning in 1960 and in order to accommodate Sea

Land attempted to negotiate a lease with Oakland for berths 8 and 9

Throughout Encinals negotiations with Sea Land concerning the ac

conunodation of Sea Land at Alameda or Oakland Sea Land insisted

that it must not only exercise complete control over the facilities but

that it would agree only to a flat annual rental as well Because

Encinal would not depart from principle of maintaining the full

level of wharfage and dockage in negotiating a lease vith Sea Land

Encinal was not able to reach final agreement with Sea Land

The port of San Francisco also attempted to locate Sea Land at its

facilities But San Francisco wasunsuccessful since Sea Land sought
a flat rental lease and San Francisco refused to discuss the matter

with them on that premise San Francisco had available its Islais

Creek Facilities with sufficient backup area to accommodate the Sea

Land container operation however Sea Land would have been given
a preferential berth assignment only

The port of Los Angeles also negotiated with Sea Land regarding
the location of Sea Land at that port however Los Angeles never

discussed leases with Sea Land on other than a full wharfage and

dockage basis

Sea Land also considered terminal facilities at Richmond and Stock
ton Calif

DISCUSSION

The examiner found that the lessors Long Beach and Oakland

were persons subject to the act over strong argument to the contrary

by these two ports However the ports did not except to this finding
The examiner predicated his finding upon the fact that Oakland and

Long Beach o vn certain terminal facilities and retain wharfage and

dockage charges at these facilities To that extent they furnish ter

minal facilities within the meaning of section 1 of the Shipping Act

and are therefore other persons subject to the act Ve adopt this

finding
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Sea Land Servic is a common carrier by water in interstate and
domestic offshore COlnmeree and Sea Land of California is a terminal

operator both are subject to our jurisdiction Therefore the leases

fall within the initial prerequisite of section 15 they aTe agreements
between persons subject to the ShippingAct

At the outset the Commission is confronted with the question of

whether it will consider agreements No 14and T 41 as one arrange
ment or two The same question arises with regard to T 5 and T 5 l
The record indieates that the pier lease and the truck terminal

lease eaveI areas in the same locale and the activities accomplished on

this property are essential to Sea Land s integrated containerized op
erations Irrespective of the execution of separate leases for the two

plots we will consider the entire understanding between Sea Land and

the respective port as a composite Reference to T 4 and T 5 will

include T41 and T 5 l
In determining whether the agreements were subject to section 15

the examiner measured each clause of the leases against the language
of section 15 Throughout his discussion the examiner refers to pro
vision clause article etc For example1 the examiner states his

nlajor premise as follows TJhe Commission has not required the

filing ofordinary leases but has required the filing of those lease type
agreements or arrangements wherein a P1 01J 2sion of the lease gives a

party a special preference or advantage Likewise the exanliner de

fines a lease type arrangement one subject to sec 15 in the examiner s

nomenclature as a lease that contains some type of preferential or

antieompetitive clause

Encinal Los Angeles San Francisco and Hearing Counsel argue
that the examiner erred in considering only the terms of the leases

Eneinal excepts to the examiner s consideration of the leases ljJnited
to the terms of the written instruments alone Encinal argues that
the Oakland city charter and applicable State hnV should be incor

porated into the leases They eontend that these statutory provisions
give Oakland and Long Beach pmver and responsibility to control rates

and charges at these facilities therefore the Commission DIUst look
not only to the lease but to pertinent state and local law as well to

determine what the true understanding between the parties is

Los Angeles also argues that State la v and local ordinance must be
read into the leases In addition Los Angeles asserts as error the
examiner s failure to eonsider extrinsic evidence to show vh at the

agreemerlts will accomplish Los Angeles contends that only upon

appraisal of all of the objectives of the agreements and the circum

stances under which the leases will operate can the Commission detel

mine whether a lease is cognizable by section 15 In other words they
8 F M C
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argue that if a lease has a substantial competitive impact this evidence

is material to the issue or subjectivity to section 15 no matter yhat the

written phraseology ofthe lease may provide
Hearing Counsel arguethatresolution of this issue requires reference

to terminal tariffs promulgated by Long Beach or Oakland to deter
mine if the leases give special rates privileges or accommodations

In discharging our duties under section 15 ye are not limited to

those matters parties to agreements wish us to see iVe are required
to go further iVhere agreements are strongly protested as here we

must examine not only the terms of an agreement but also the com

petitive consequences which may be expected to flow from the agree
ment alid other racts which show the objectives and results of the

agreeinents Section 15 is concerned with competitive relationships
and the limited lessening of competition in the furtherance of our

IDalitime transportation policy Thus to determine if an agreement
falls within the requirements of section 15 we must consider in the
interest or unirorm enlightened regulation to what extent the agree
ments affect competition To decide otherwise is merely to reward the
clever draftsman at the expense or our regulatory responsibility

After a lengthy analysis of a distinction between leases that need not

be filed ordinary leases and leases that must be filed lease type
arrangements the examiner concludes that none or the provisions
of the leases expressly creates one or the anticompetitive devices
enumerated in section 15 Consequently the leases are no more than
the ordinary landlord tenant relationship and not agreements subject
to section 15 iV e disagree itll the examiner s determination that

agreements No T4 and T 5 are not agreements subject to section 15
Los Angeles Encina1 San Francisco and Hearing Counsel in gen

eral claim that the leases ran within thescope of section 15 as a result

of the incorporation or State and local law or by rererence to con

temporaneous racts Los Angeles and Oakland contend that if the
leases are read in the legal climate to which they are subject local and

State law lessors are empowered to control rates and charges at the

leased racilities

Hearing Counsel argue that the rental terms or the leases vis a vis
the otherwise applicable tariff rates bring thenl ithin the scope or
section 15 This comparison between the rent and the tariff demon
strates that the leases give special rates ror terminal services Al

though Hearing Counsel do not suggest that the straight rental in lieu

or ordinary terminal charges is unfair they submit that the rental

charges are significantly different than otherwise applicable charges
specified in the terminal tariffs or Oakland and Long Beach Since

the charges for the use or the facilities are other tLan the regular tariff

8 F M O
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rates Hearing Counsel contend that the leases give a special rate and

consequently fallwithinthe meaning of section 15

Hearing Counsel also urge that the examiner erred in finding the

leases were 110t subject to section 15 since they specifically provide for

the exclusive use by Sea Land of the berths They consider this to be
a special privilege resulting in an advantage to Sea Land which brings
the leases within the meaning of section 15

Encinal argues that the leases place Sea Land in a position of

charging to itself whatever tenninal rates it wishes Encinal con

tends that this amounts to a special preference and privilege which is

unavailable to other terminals and carriers using these ports Also

the leases it is argued free Sea Land from restrictions to which other

terminal operator must adhere These restrictions include the obliga
tion to maintain public wharves to conform their charges as nearly as

possible to those of the respective port tariff and to file tariffs with the

port on thirty days notice There are no such requirements in agree
ments T4or T 5

The rental provisions in agreements T4 and T 5 are expressly
stated to be in lieu of all terminal charges prescribed in the tariffs

of lessors The tariffs of Oakland and Long Beach provide that the

regular charges to be assessed the user of a terminal facility are the

charges vhich appear in their respective terminal tariffs and it is

equally clear that agreements T4and T 5 provide for the assessment

of a charge based on other than tariff rates All other users of lessors

facilities are assessed terminal charges by gross register tonof thevessel

in the case of dockage and by the number of tons in the case of

wharfage
In docket 1097 ln the Matter of Agreement 8905 Seattle Alaska

1

Steamship 00 March 20 1964 the Commission found that a terminal

lease vhich provided for payment at tariff rates not to exceed a speci

fied maximum wasa special rate accommodation or privilege sufficient
1

to bring that agreement within the ambit of section 15 Thus the
l

Commission in agreement 8905 found a lease to be a section 15 agree

ment because it contained a rental charge based upon otherthan tariff

nates This is the fad pattern present in agreements T4 and T 5

On this record we find that Long Beach and Oakland in granting
Sea Land through a terminal lease the exclusive use of a berth for

a consideration which substantially deviates from tariff charges ap

plicable to others have given Sea Land a special rate which brings the

leases within the meaning of section 15 Since we have determined
the leases to be section 15 agreements on this ground we need not

further discu8s nor maIm findings on other theories offered by parties
on this issne
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I

Ve will comment on an additional novel argument that the agree
ments are not subject to section 15 The ort ofNew York Authority
an intervener argues that only agreements which aTe intended to re

strain competition in per se violation of the Sherman Act must be filed

under section 15 vVe reject this argument First of all the effect of

the agreement not its intent is the basis for inclusion orexclusion from

the requirements of section 15 2 Section 15 describes in unambiguous
language those agreements that must be tiled it does not speak of

agreements p r se violativeof the Sherman Act Since the wording of

section 15 is clear we need not refer to the legislative history there

simply is no ambiguity to resolve Section 15 is not explicitly limited

to those agreements that are per se violative of the Sherman Act

therefore ve will not as we cannot amend the section to limit it

vVe consider now the question whether we should approve dis

approve or modify the leases in accordance with the criteria of sec

tion 15 The examiner assuming that the agreements were subject
to section 15 found them to be approvable Encinal Los Angeles
and San Francisco e cept They contend that the leases should be

disapproved because they are unj ustly discriminatory as between

ports terminal operators and carriers beeause they are detrimental
to the commerce of the United States and because they are contrary
to the public interest Encinal Los Angeles and San Francisco assert

that the agreements should be disapproved hecause their implementa
tion will disrupt the traditional Pacific coast system of assessment

of terminal charges in accord with published tariffs They claim that

the present system which has worked for many years will deteriorate

if proposed leases are approved and that other carriers will demand

similar flat rental arrangements and the tediously developed uni

formity of terminal charges on the Pacific coast will be destroyed
We first consider the question of unj ust discrimination Protest

ing interveners base their arguments upon the fact that Sea Land

pays a flat rental and others must pay tariff rates and upon their

allegation that the rents reserved in the leases are noncompensatory
In neither situation do we find that the leases should be disapproved
because they are unjustly discriminatory

Since the consideration for terminal leases is a flat rental rather than

a tariff basis contrary to theirusual practice Oakland and Long Beach

were on new ground in compu ing a fair rent Long Beach for in

stance followed or attempted to follow the so called New York ap

proach under which the annual rents were based upon the average cost

per square foot of the facility Protestants argue that the rentals de

2 Certainly here the parties intended indeed designed these leases not to be subject to

sec 15
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termined under this method were gro sly understated smce certain

values of land and improvements werenot included
1Vbile we believe that factual computations of the amount of rental

in a terminal lease are material to the question of whether the agree
ment is approvable a determination that the lease of one facility does

not return as much revenue as it might do ideally is not in itself
determinative 1Ye have already found that the difference in treat

ment afforded to Sea Land brings the lease arrangement within sec

tion 15 But we are not prepared t hold on the basis of this fact

alone that the agreements are unapprovable
The interveners contend that the leases are unjustly discriminatory

and therefore unapprovable because the rents reserved are noncom

pensatory The examiner found that the rental under each lease

represents a reasonable rate for the use and occlipancy of the pier
facilities vVe agree

The record demonstrates that the leases provide adequate revenue

on their investment The primary conclusion to be drawn here is

that Sea Land wasable to negotiate a favorable rental and that Oak

land and Long Beach in their own judgment voluntarily entered into

these arrangements This was exactly the situation we considered

in Port of Seattle Alaska Steamship 00 supra where we stated at

page 9

An agreement for the use of public terminal facilities at a rental which deviates

from the terminal s regular tariff provisions may run afoul of the Shipping
Act s proscription and is deserving of our scnItiny for any illegal discrimination

or prejudice that may result iSuchan agreement however is not unlawful

or unreasonable merely because it does not follow the terminal s tariff charge

In addition the Commission pointed out that a section 15 investiga
tion of a terminal lease was not a rate case to determine the level of
return on the port s investment Since the port as a public body
experienced in terminal management was satisfied with the arrange
ment the Commission would not dispute the judgment of the port
in negotiating with prudent regard for the public s investment

Here there is sufficient evidence that the rent provides adequate
revenue It is of course practical also to note that the premises
covered by agreement T 5 was not being used to any substantial de

gree prior to the entry of Sea Land into the trades that the newly
constructed pier covered by agreement T4 will be put to immediate

long term use that the absence of transit sheds on the facilities

rendered them inappropriate for normal terminal use and that by
leasing the premises to Sea Land the ports have been able to utilize

the area adjacent to the piers which previously had been unused

Finally the record shows that the two ports by entering into flat

rental arrangements ha e guaranteed to themselves a eonsistent
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source of revenue tt other terminal facilities where revenue is a

function of the tonnage handled no such guarantee exists since no

revenue would accrue when cargO does not move Tlw rentals reserved

in the leases are reasonable underthecircumstances

The record discloses no lUllawfuI discrimination or prejudice against
any carrier port or terminal T lere is no showing at all of any

adverse effect upon another carrier Insofar as unlawful discrimina

tion or prejudice against another terminal within the port of Oakland

or Long Beach Qnce again the record does not disclose the requisite
competition between the t3rminals The terminals covered by agree

ments No T4 and T 5 have a specialized use The fact that these

facilities earn revenue in a different mtnner and on a different basis

than other facilities within the respective port does not render the

arrangements unapprovable
Neither can we find on this record that there is any unjust dis

crimination against other ports There is no showing that anythIng
beyond the loss of a potential customer Sea Land will occur to

protesting ports
A related argument is based upon the claims of the protesting inter

veners that approval of these leases will undermine the traditional

llniformity of terminal charges on the Pacific coast Much of the

argument is premised on the allegation that terminal regulations will

deteriorate Ve find ho ever that the dire consequences predicted
by these interveners may be mitigated by the legal responsibilities of

Sea Land Irrespective of the type of terminal arrangement it makes

Sea Land is charged with the legal duty to establish and enforce just
and reasonable regulations concerning the handling of cargo There

is no evidence that Sea Land ould do otherwise Accordingly we

will not impute such illotives to Sea Land vVe simply cannot predict
that other ports will rapidly follow the flat rental arrangements exist

ing between respondents The operations of most carriers are not now

susceptible to this system Likewise there is no likelihood that a

one terminal one carrier ratio will result frOlll our approval of the

leases
It is suggested that the leases are unapprovable because they are

contrary to agreement No 7345 the California Association of Port

Authorities agreement This however is not the case The agree
ment simply permits uniform stable terminal rates as far as may be

practicable The agreement does not require uniformity We find

that Long Beach and Oakland were justified in departing from the

concept ofuniformity in this situation

Encinal and Los Angeles also contend that the leases are unap

provable because they are contrary to the laws of the State of Cali

fornia Wbile we might consider State 01 local law in determining
R F M L
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what the public interest may be ve cannot in this case disapprove the

agreements on this basis The record does not show that any adverse

ramifications will ensue upon approval of the agreements Since we

cannot anticipate any consequences which might be contrary to the

public interest the legality of the terms of the leases under California

law is a matter for the State not for the Commission in a section 15

proceeding
There is insufficient evidence to warrant our finding that the leases

will have an unlawful impact or will be detrimental to commerce or

will be contrary to the public interest We will not disapprove the

agreements on the basis of speculation alone In fact the leases have

much to commend them Long Beach and Oakland have acted to

develop and improve their ports Sea Land and the shipping publio
benefit as well Of course it is in the public interest to preserve the

traditional enlightened system of terminal charges on the Pacific

coast but we do not see these leases as endangering this system Ac

cordingly we approve agreements No T4 T 41 T 5 and 1 5 1

An appropriateorder willbe entered

olfInis sioner John S Patte180n concumng anddissenting
Iconcur that the leases between the city of Long Beach and Sea

Land of California Inc entered into the 10th day of July 1963

exhibit 60 identified as agreement No T4 and between the city
of Oakland and Sea Land of California Inc entered into the 31st

day of December 1962 exhibit 1 identified as agreement No T 5

wherein the lessee 1 takes the property for the berthing of vessels

par 1 p I Long Beach and for the docking and mooring of

seagoing vessels par 4 p Oakland to the exclusion of the pub
lic use and 2 pays a fixed monthly rental in lieu of all charges
for dockage wharfage and other normal port charges par 3 p 2

exhibit 60 Long Beach and par 3 as revised p 2 First Supple
mental Agreement of May 20 1963 exhibit 1 B Oakland are agree
ments giving special privileges and giving special rates and are

subject to filing and approval under Section 15 of the Shipping Act

1916 as amended act

I dissent from the conclusion that the leases between the city of

Long Beach and Sea Land Service Inc entered into the 8th day of

August 1962 exhibit 94 assigned to Sea Land of California Inc

identified as agreement No T 41 and between the city of Oakland

and Sea Land Serviee Inc entered into May 22 1962 exhibit 37

assigned to Sea Land of Californift Inc identified as agreement No

1 5 1 are agreements subject to filing and approval under Section

15 of the Act The truck terminal leases cover land used for the pur

pose of parking storage repair and maintenance of trucks trailers
and containers alid a small office for the conduct of business

8 F M C
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The majority seeks to join the two agreements with the words

the pier lease and the truck terminal lease areas in the same

locale and the activities accomplished on this property are essential

to Sea Land s integrated containerized operations The facts are

that neither lease incorporates the other by reference the leases were

not executed at the same time and the Oakland properties are two

blocks apart andtheLong Beach properties areabout a half mile apart
The monthly rental is not made dependent on transportation rates OJ

related to wharfage and other charges but is related solely to the value

of the property just as any other rent Absent express provisions
joining two agreements such as these into one a principle making es

sentiality to integrated containerized operations a justification for

joining two separate agreements covering different properties and

measures of rent into one agreement for the purposes of section 15 is

not acceptable and Iam not persuaded by the reasoning of the ma

jority to make such a conclusion or finding on the facts of this pro

ceeding Neither are any of the competitive factors referred to by the

majority acceptable tests for replacing the seven tests of agreements
subject to filing pursuant to the first paragraph of section 15 Agree
ments Nos T41 and T 5 1 do not meet the tests of section 15 by
having competitive consequences or relationships or by affecting com

petition assuming these factors proven on this record Accordingly
each agreement has been examined and adjudicated separately for the

purpose ofapplying the provisions of section 15

Based on my examination of agreements Nos T4 and T 5 Icon

cur that each should be approved Iconclude that agreements Nos

T41 and T 5 1 neednotbe filed
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FEDERAL MARITIl1E CONIMISSION

No 1128

AGREEM NT No T4 TERMINAL LEASE AGREElfENT AT LONG BEACH

CALIFORNIA

No 1129

AGREEMENT No T 5 TER ITNAL LEASE AGREElIENT AT OAKLAND

CALIFORNIA

ORDER

The Commission instituted and later expanded docket No 1128 to

determine whether agreements No T4 and T41 between the port or

Long Beach and Sea Land of Californi should be approved clisap
proved or modified pursuant to section 15 of the Shipping Act 1916
The Commission instituted and later expanded docket No 1129 to

determine whether agreements No T 5 and T 5 1 between the port of

O kland and Sea Land ofCalifornia should be approved disapproved
or modified pursuant to section 15 of the Shipping Act 1916 The
Commission has this date entered its report stating its findings and
conclusions which report is made a part hereof by reference and the

Commission has found that agreements No T 4 T41 T 5 and
T 5 1 are not unjustly discriminatory or unfair as between carriers

hippers exporters importers ports or between exporters from the

United States and their foreign competitors nor detrimental to the
commerce of the United States contrary to the public interest or

violative ofthe ShippingAct 1916

Therefore it is ordered That agreements No T4 T41 T 5 and
T 5 1 be and they are hereby approved effective this date pursuant
to section 15 of theShipping Act 1916

By the Commission

Sgd THOMAS LISI

Secretary
8 F M C
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DOCKET No 1088

JORDAN INTERNATIONAL COMPANY

V

FLOTA MERCANTE GRANCOLOMBIAN A ET AL

Decided June 21 1965

Rates on logs from Colombia to New Orleans notshown to be unduly prejudicial
unjustly discriminatory or detrimental to the commerce of the United

States Complaint dismissed

Finley J Gibbs for complainant
William W Schwarzer and B K Zin1 1M 1lnan for respondents

REPORT

BYlHE COMMISSION John Harllee Ohairmanj James V Day Vice

Ohai111ULnj Ashton C Barrett George H Hearn Oomlmisswners

This compl int case is befGre us on complainant s exceptions to t

Initial Decision ofExaminer Benjamin A Theeman and the reply of

respondents thereto The matter was considered upon submission to

the Commission

Complainant Jordan International Co Jordan cawed three par
cels of virola logs to be shipped from Tumaco Colombia to New
Orleans in the first half of 1961 on vessels of respondent Flota Mer

cante Grancolombiana S A Grancolombiana Respondent Balfour
Guthrie and Co Balfour is Grancolombiana s agent and respondent
Association of West Coast Steamship Companies the Conference
is the rate making organization of which Grancolombiana is a mem

bel The Conference filed with the Commission the tariffs that re

pertinent here
Prior to the instant action Grancolombiana instituted a suit against

Jordan in the U S District Court for Northern California to recover

asserted sums due it for the nlovement of the logs in question The
Court stayed the proceeding pending the exercise of the Commission s
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Iprimary jurisdiction in the matter Upon the issuance of the stay
order Jordan filed this suit

Jordan contends principally that its log shipments were made pur

suant to lawful contracts which called for rates less than the then

published N O S log rate that Grancolombiana wrongfully repudi
ated the contraots and that the N O S log rate is unlawful under

sections 15 16 and 17 of the Shipping Act Complainant demands

reparation in the amount of 15 000 an order declaring the contracts

lawful and the establishment of a log rate not higher than those set

out in the contracts

Within the context ofthe issuesframed by the pleadings the Exam

iner found that the log rates had not been shown to be unduly pre

judicial unjustly discriminatory or detrimental to our commerce in

contravention of the Act and recommended that the complaint be dis

missed He also found 1 that complainant had knowingly and

willfully obtained transportation of its logs at rates less than the law

ful o es in violation of section 16 of the Act 2 that respondent
Grancolombiana permitted complainant to obtain transportation of

its logs at less than the applicable rate through an unjust or unfair

device or means in violation of section 16 Second of the Act and rec

ommended that the Comnlission undertake an investigation into the

weighing and shipping practices in connection with the movement

of logs
We agree with the examiner s finding that the record does not estab

lish that the rates on logs from Colombia to New Orleans has been

unjustly discriminatory or detrimenta1 to our foreign commerce and

thatthe complaint should be dismissed

The pertinent facts are these Jordan is an established log im

porter and is familiar with ocean freight rates and conference tariffs

His principal place of business is in California Grancolombiana has

its home office in Bogota and its headquarters in the United States is

in New York At all times here relevant Grancolombiana was a

member of the Conference which published the tariff here in question
As previously noted Balfour is Grancolombiailas agent and as such

solicits cargo
In the fall of 1960 Jordan considered the feasibility of importing

virola logs from Colombia to U S Gulf ports and to this end entered

into rate discussions with a Balfour employee While Jordan stated

that he desired a rate which would work out to 40 00 per recovered

thousand board feet of lumber he stressed that the rate would have

to be under 50 00 and that even a 45 00 Tate would be a difficult one

Jordan then purchased logs from a Colombian producer Marquez
Co sold them to Freiburg Mahogany Co and caused them to be
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shipped via Grancolombiana vessels The first shipment moving on

the Granada arrived at New Orleans in February 1961 This ship
ment consisted of 231 logs and 195 of these were virola This move

ment was treated asa sample or test shipment by the parties
At all times here pertinent the conference tariff rate on virola lum

ber was 40 00 per 1 000 board feet when bundled and 46 00 when

loose The rate on logs an N O S rate was 32 00 per 2 000 pounds
Although there has been a substantial lnovement of virola lumber

from Colombia to the United States until the log shipments in ques
tion occurred virtually no virola log movement existed These logs
do not make attractive cargo for carriers they are loaded from water

unloaded into water are transported wet cannot bestowed with other

eargo involvevennin and fungus growth and a steneh which precludes
its admixture with other cargo

The lumber yield from a virola log varies from 35 percent to 65 per
cent with an average yield of about 50 percent At a 50 percent yield
recoverable lumber would equal a rate of about 80 00 per 1 000 board

feet approximately twice thebundled lumber rate

On the first G1 anada shipment the logs were not weighed at desti
nation but the logs were represented on the bill of lading as contain

ing 49 268 Doyle feet l Based upon the tariff rate of 32 00 per 2 000

pounds freight was calculated at 3 985 82 Complaint was then

made to Balfour that the rate did not work out to the 4100 or 42 00

per thousand board feet agreed to and in response to Balfour s re

quest for additional information measurement weight and out turn

of each of the 231 logs wasfurnished Balfour On February 20 1961

Grancolombiana New York advised Balfour that rate was to be kept
at 32 00 per ton converted at 2 3 kilos per Doyle foot

Shortly thereafter on NIarch 7 1961 Jordan wrote Balfour that

he had some 500 000 feet of logs ready to move in the trade with the

understanding that freight will be evaluated at 4125 per thousand
board feet Scribner Doyle scale Balfour s solicitation agent Mallet

wrote agreed on this paper One week later Jordan sold logs con

taining 395 000 feet Seribner Doyle scale and on March 18 caused

685 logs to be lifted onthe Medellin

The bill of lading indicates that these logs contained 180 252 Doyle
feet weighed 913 983 pounds and calculated at 32 00 per 2 000 lbs

yielded freight of 14 623 73 The logs actually weighed almost

double that stated in the bill of lading The cargo was discharged at

a New Orleans pier rather than at Frieburg s mill site up river from

1Doyle Fet ScrIbner Doyle Is a measurement scale by which the recoverable lumber of
a log Is estimated The conversion factor of 2 3 multiplied by the number of Scrlbner
Doyle feet in the log Is desIgned to compensate the vessel for carrying 80 much of the log
that exceeds the recoverable lumber

8 F M C
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New Orleans as Frieburg Jordan s customer and the consignee of
these logs andJordan had agreed between themselves 2

The final movement of logs in issue consisted of 800 logs carried by
the Granada and cleared Tumaco on April 22 19fH These logs were
out turned at the mill site and although they were not weighed the
bill of lading reflects that they cpntained 218 022 Doyle feet weighed
1 154 990 lbs and at a 32 00 per 2 000 lb rate yielded freight of

18 479 84

Negotiations toward the fixing of a rate of 4125 per thousand
board feet of recoverable lumber continued during these latter ship
ments Apart from Mallets agreement to evaluate at 4125
on March 7 1961 Mallet had been advised by his New York superior
on ebruary 20 1961 that the log rate was to be 32 00 and on May 3
1961 just prior to the delivery of the second Granada shipment
Grancolombiana New York directed Mallet to tell Jordan that the
March 7 agreement was not binding andthat the tariff rate of 32 00
with the 2 3 3 conversion factor would be assessed On June 9 1961
Grancolombiana New York suggested to the home office in Bogota that
the conversion factor be reduced from 2 3 to 16 thereby effectively
reducing the log rate although not apparent from a scanning of the
tariff The July reply from Bogota emphasized that logs were not

attractive ca rgo and that the 32 00 rate with the 2 3 conversion factor
must be maintained although it felt that a 3 3 factor was the actual

one

DISCUSSION

This is a complaint case and the issues before us are those framed

by the pleadings Some matters ruled on by the examiner were not
in issue Hence we shall not adopt the examiner s findings 1 that

complainant had violated the introductory paragraph of section 16 or

2 that Grancolombiana violated section 16 Second see Associated

Banning v Matson Nav 00 5 FMB 336 1957 In regard to both
of these findings following our precedent in Associated Banning
supra we shall handle these matters as appears appropriate beyond
the context of this case Similarly in the context of this case we

reject the examiner s recommendation that an investigation be under
taken into the weighing and shipping practice oflogs

As previously noted we do agree with the examiner however that

complainant has not shown that the tariff rates on logs are unduly
prejudicial unjustly discriminatory detrimental to our commerce

2 There is no substantial evidence that these logs were to be discharged at the consignee s

milL Drayage costs between New Orleans and the mill therefore were correctly assessed
against the cargo

3 The record establishes that this 2 8 conversion factor had been in effect since 1958
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or in contravention of the Shipping Act and with his conclusion that

the complaint should be dismissed

The record establishes that the tariff rate on logs throughout the

period covered by these shipments was 32 00 per 2 000 pounds
That rate was duly filed with the Commission and Jordan was

charged with knowledge of it That he attempted to have the rate

adjusted downward is his prerogative and it is understandable that

a freight solicitor and even the New York office of the Bogota based

carrier would favor a lower rate particularly on a commodity that

had no established historical n10vement It is equally clear that the

home office insisted upon the collection of the 32 00 ratealbeit with

the 2 3 conversion factot and that established rate is precisely what

the carrier has been trying to enforce in the court

The record also establishes ve believe that there is no justification
for the claim that the log rate would be one which when the log is
reduced to recovered lumber should approach the ocean rate for

loose or bundled lumber With an average salvage of 50 percent it

becomes immediately apparent that the carrier in lifting logs is lift

ing exactly twice as much as it would had it lifted the lumber The

record convincingly establishes the inherent properties of the logs
which make them far less attractive than lumber to carriers In addi

tion to their bulk they 11re more difficult to load and discharge than

lumber they have a malodorous property and they contain vermin

All of these considerations justify a carrier in treating logs substan

tially different from lumber although their end result Inay be the

same In sum we find that the requisite showing of substantial

similarity of transportation conditions between the lumber and logs
to rule that the dissimilarity in rates is unlawful has not been made

Phila Ocean Traffic Bureau v Export SS Corp 1 USSBB 538 1936

Finally we turn to the agreement between Jordan and Mallet of

March 7 1961 iVhatever was the understanding of Jordan and

Mallet in light of United States Lines Gondrand Bros 7 FMC 464

1962 the rate obligation bet leen Jordan and Grancolombiana is

the rate obligation set forth in the published tariff i e 32 00 per 2 000

pounds
An order dismissing the com plaint will be entered

Commissioner JOHN S PATrERSONdissenting
The following factshave been sho wn

1 Respondent Grancolombiana as a common carrier by water had

a regular rate in its tariff of 32 per ton weight of 2 000 pounds
covering the shipment of virola logs see articles 14 and 21 of Agree

s F M C
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ment No 3302 and Freight Tariff No 7 issued by the Association of

West Coast Steamship Companies
2 The regular tariff rate was to be quoted charged and collected

on actual weight of cargo strictly in accordance with
the tariff rates and no cargo shall be accepted for carriage at

less than its actual gross weight or measurement or at less than
rates provided in said tariffs

3 Respondent with one exception failed to weigh the logs even

though the tariff required weighing and bills of lading provided
subject to reweighing at destination The logs were not weighed

either at loading or unloading but were estimated to determine the

recoverable lumber and the estimated number of feet of lumber was

multiplied by a factor of 2 3 to obtain the kilograms ofweight and the

product was multiplied by 2 2046 the number of pounds in one kilo

gram to obtain the number of pounds Such number of pounds was

multiplied by the tariff rate to obtain the freight charges There is

evidence that the factor of conversion should be 3 3 kilos per Doyle
foot if anything but there was no effort made in any event to relate

these computations to the trueweight of thelogs
4 In one case the logs were weighed and found to be about twice

the weight shown on the bill of lading which was based on the esti

mate and formula

5 There is no evidence to show any freight adjustment based on

actual weight and freight charges as calculated were less than the

applicable tariff rate

In my opinion these facts lead to the conclusion that the examiner

should be reversed in finding aviolation of section 16 of theAct by the

complainant and should be sustained in finding a violation of section

16 by the respondent A violation of section 16 by the complainant
vas not an issue in the complaint or in the reply thereto

Hy not weighing the virola logs and by not charging the corlect

tariff rates and by applying an estimate and formula instead which
bore no relation to the true weight of the logs resulting in a lo er

rate the respondent allowed complainant to obtain transportation of

property consisting of logs at less than the regular rates than estab
lished and enforced on the line of Graneolombiana by an unfair means

contrary to subparagraph Second second paragraph of section 16
oftheAct

There is no complaint ofaviolation of section 18
The examiner should also be sustained in his conclusions in regard

to sections 15 and 17 of the4ct

There is also a question as to whether a violation by respondent was

an issue in the complaint because of its wording Itis recognized that
the complaint refers only to Agreement No 3302 as unduly and un

r

I



JORDAN INTERNATIONAL CO V GRANCOLOMBIANA ET AL 543

reasonably preferential prejudicial and disadvantageous in violation

of Section 16 of the Shipping Act 1916 and not to whether re

spondent s other acts violate section 16 but Ido not believe we should

apply this language so as to disregard the provisions of the second

paragraph of section 16 subparagraph Second in relation to the

other facts of this case even though to do so may amend the complaint
Both complainant and respondent seem to have known subparagraph
Second second paragraph Of section 16 was applicable to the other

faots herein as shown by their arguments to the examiner at the San

Francisco hearings on May 6 1963 We Ought not to deal with com

plainant s pleading simply by stating that the issues before us are

those framed by the pleadings in discussing the factual niceties of

this case By this rhetoric we obscure what is happening in relation

to the terms of the laws we administer We also may be disregarding
a responsibility to tell the District Court for the Northern District of

California Southern Division about the way the Act applies to all

the facts in relation to Judge Wollenberg s order as to our determina

tion of the r lated issue as to the validity of the alleged agreement
for a freight rate less than thetariff rate in his Order Staying Suit in

Civil No 40810 dated November 28 1962 The judge seems to be

aware of what is going on and is only deferring to our primary
jurisdiction in the premises

We should investigate on QUI own motion the facts found by the

examiner regarding a possible violatiQn of sectiQn 16 by complainant
and possible viQlation of section 18 b by respondent It is only the

technicality of nQt being complained against that relieves the com

plainant from an adjudication of the consequences of his actions

If the foregoing is not an entirely appropriate way to proceed and

to guide the District Court the Commission ought at least to remand

the proceeding to the examiner and have him get the complaint revised

as well as put the complainant on notice that he may have to defend

himself in an investigation of charges of viQlating section 16 Other
courses of action may be open in this unusually confused proceeding
which should be straightened out rather than dismissed leaving as the

only alternatives either starting all over again or ignoring apparent
violations oflaw

8 F M O
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DOCKET No 1088

JORDAN INTERN ATIONAL COMPANY

v

FLOTA MERCANTE GRANCOLOMBIANA ET AL

4

ORDER

This proceeding having been duly heard and the Commission hav

ing considered the matters involved and having this date entered a

report thereon containing its findings and conclusions which report
is made apart hereof by reference

It is ordered That the complaint of Jordan International Co is

dismissed
By the Commission

544

Signed THOMAS LISI

Swretary
8 F M C
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No 1211

INDEPENDENT OCEAN FREIGHT FORWARDER LICENSE No 542AETNA

FORWARDING CO INc REVOCATION OF LICENSE

Application for license as independent freight forwarder denied

Alewander J Lelcu8 Esq appearing for Applicant Respondent
Robert C Oullen Esq Special Appearance for General Foods

Corporation
Helmut Klestadt Esq for Trans IT orld Shipping Corp
PhilipSchlau Esq for New Hampshire Insurance Company
H B Mutte r Esq and ThomCU3 M P Ohristensen Esq as Hearing

Counsel

INITIAL DECISION OF EDVTARD C JOHNSON
PRESIDING EXAMINER 1

PRELIMINARY

On September 10 1964 the Federal Maritime Commission Com

mission notified Aetna Forwarding Co Inc Aetna that it in

tended to revoke 2

pursuant to Public Law 87 254 75 Stat 522

Aetna s Independent Ocean Freight Forwarder License No 542

because it appeared that 1 Aetna had ceased doing business as an

1ThIs decisIon became the decision of the CommIssIon on July 23 1965 and an order

was Issued revokIng tbe license
2 Sec 44 1 d Any such license may on the CommIssIon s own Initiative

after notice and bea r1ng be suspended or revoked for wIllful failure to comply with any

provIsIon of this Act or wItb any lawful order rule or regulatIon of the Commission

promulgated thereunder
F M C General Order4 Section 5110 9

A Ucense may be revoked for any of the following reasons

b Fanure to comply with any lawful rules regulations or orders

of the Commission

d Change of circumstances wbereby the l1censee no longer qualified as an

Independent ocean freight forwarder
e Such conduct as the CommIssion shall find renders the lIcensee unfit or

unable to carryon the business of forwarding 6 C F R 510 9 b d e

545
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independent ocean freight forwaTder 2 Aetna was financially
unable to properly carryon the business of forwarding and 3 Aetna

wasunable to conform to the provisions of the Shipping Act 1916 and

the Commission s requirements rules and regulations appliCalble to

licensed independent ocean freight forwarders

Aetna requested a hearing and this proceeding was thereafter

instituted to determine whether 01 not Aetna s license should be

revoked

CONTENTIONS

Hearing Counsel contends that Aetna has made itself financially
unable and therefore unfit to carryon the business of forwarding and

that it did this by accepting some 40 000 advanced to it by shippers
for the specific purpose of paying ocean freight charges on their

shipments and failed to do so that Aetna signed carriers due bills

covering the ooean freight charges for which shippers had advanced

the funds and that Aetna did not honor those due bills that Aetna

has received and retained more than the sum of 40 000 which did

not belong to it and has defaulted on written promises to pay this

amount to steamship companies that Aetna had its bond canceled

on December 12 1964 and has therefore failed to maintain a bond

as required by section 44 c ofthe act thatAetna has ceased to qualify
as an independent ocean freight forwarder as defined in section 1
of the act because it has ceased carrying on the business of forward

ing as defined in section 1 and is therefore not entitled to retain its

license in the light of the requirements as set forth in section 510 9 d

ofGeneral Order 4

Respondent in part states by way of a defense that cert ain other

forwarders have undertaken to liquidate part of Aetna s financial

forwarding obligations and rthaJt the carrier crediJtors involved herein

have or they will eventually be paid for all of the services rendered

FACTS

Aetna is licensed by the Federal Maritime Commission Commis
sion as an independent ocean freight forwarder holding license No

542 which became effective on April 16 1964 The New Hampshire
Insurance Company New Hampshire issued the independent ocean

freight forwarder s bond required of Aetna by Public L w 87 2543

s Sec 44 e The Commission shall preseribe reasonable rules and regulations to be

observed by independent ocean freight forwardels and no such I1cense shall be issued or

remain in force unless such forwarder shan have furnished a bond or other security

approved by the Commission in such form and amount as in the opinion of the Commis
sion will insure financial responslbU1ty and the supply of the service in accordance with
contracts agreements or arrangements therefor

8 F M C
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in the form prescribed by Commission regulations governing for

warders and this bond became effective December 18 1963 Pursuant

to the terms of the bond and section 510 5 h 2 4 New Hampshire
on November 10 1964 sent the Commission notice of cancellation of

Aetna s bond The Commission l eceived the notice on November 12

1964 and notified New Hampshire that the cancellation would become

effective December 12 1964

A due bill to which further reference will hereinafter be made is

a written promise to pay made by a forwarder to a steamship company
in return for which the steamship company releases to the forwarder a

bill of lading involving certain cargo shipments
At a time prior to August 17 1964 Aetna had acted as forwarder

for the Coca Cola Export Corporation Cooa Cola for a period of

some 22 years and during this time Aetna rendered satisfactory serv

ice From time to time thereafter Coca Cola advanced certain ocean

freight moneys to Aetna for the express purpose of having Aetna

transmit these moneys to the following steamshLp companies in the

amounts set opposite their names for payment of ocean freight
charges on Coca Cola shipments
Farrel Lines 5 951 75

United States Lines 1 503 54

Oolumbus Line 934 80

Funch Edye 00 73 89
IIansa Lines 860 05

Nedlloyd Lines 256 60

American President Lines 710 10

Moore McOormack JJines 102 54

Zim Israel Navigation 00 102 12

Moller Maersk Lines 1 454 69
Robin Line 43 06

Black Star Line 94 52

N Y K Line 224 49

Barber Steamship Lines 106 31

American Export Lines 107 29

French Line 242 25

9

c

13 368 00

Insurance 6 6 814 64

20 182 64

The Principal Aetna or the Surety New Hampshire may at any time terminate

this bond by written notice to the Federal Maritime Commission at its office in Washing
ton DC Such termination shall become effective thirty 30 days after receipt of said
notice by the Commission

6 This item apparently represents the sum of insurance premiums paid by Coca Cola to

Actna for the purpose of having Aetna transmit these moneys to the Insurance broker

which was not done

8 F M O
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Aetna did not transmit the above ocean freight moneys to the steam

ship companies involved but on the contrary signed due bills cover

ing the amounts shown above which said due bills remain unpaid
Between the period of August 17 and the end of August 1964

United Forwarders Service Inc United a licensed forwarder and

at present acting as Coca Cola s forwarder entered into an unwritten

so called gentlemen s agreement with the above named carriers and

with Coca Cola s concurrence whereby United assumed the respon

sibility of settling Aetna s accounts on the Coca Cola shipments and

whereby the carriers agreed not to look to Coca Cola for payment
Pursuant to this understanding it would appear that settlement has

been made with some ofthe carriers butnot all 7

There is no gain saying the fact that it was Aetna s responsibility
indeed its prime duity as a freight forwarder to pay over the moneys
which it had received to the carrier steamship companies In several

instances itdid not dothis s

In addition it appears that Aetna did not transmit the insura nce

premiums heretoforementioned to the insurance broker for whom they
were intended although United appears to have later settled the

account to the satisfaction of the insurance broker

General Foods Corporation General oods advanced certain

ocean freight moneys to Aetna for the purpose of having Aetna trans

mit these moneys to the steamship companies whose names appear
below in the amounts set opposite their names for payment of ocean

freight charges on certain General Foods shipments
Grace Line 1 045 03

Ioor cOornlack Lines 115 10

Norton Lilly 00 10 665 54

Black Diamond
Line

103 31

Nedlloyd Lines 2 201 81

Gran Colornbiana 90 68

Funch Edye 00 788 77

F W Hartmann and 00 3 327 45

Amerind Shipping COrp 654 80

Booth American Line 348 52

States arine Isthmian n n 1 212 83

Ohilean Line 746 16

9

c

8NedlIoyd has accepted from United approximately 200 in fulI discharge of its claim

for 256 60
French Line has accepted from United one half 1h of its 242 25 claim in full dis

charge thereof
1 There is testimony tl1at United has not settled with Farrel Lines Funch Edye Co

and Mediterranean Agencies Zim Israel Navigation Co
8 Subsection F of section 510 23 General Order No 4 aCommission rule covering freight

forwarders provides in part that Each licensee shall promptly pay over to the ocean

going common carrier when due aU sums advanced in connection with the

forwarding transaction and shall promptly account to his principal for funds received in

behalf of the principal
8 F M C
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United Fruit Company nn n n n n n

dediterraneanAgencies
Garcia Diaz n

Farrell IJnes

American Hemisphere Marine Ag
Atlantic Lines Chester BlacJ burn Roder Inc

Constellation Navigation Inc

709 81

j2 07

14g l1

1 325 32
316 68

387 99

566 94

24 817 92

Aetna did not transmit the ocean freight moneys to the steamship
companies above referred to but on the contrary signed due bills

covering the amounts shown yhich due bills ithas not paid
Trans World Shipping Corporation Trans vVorld a licensed for

eign freight forwarder and custom house broker since 1945 and Aetlla

have entered into a written agreement whereby Trans Vodd has

agreed to pay to the steamship companies involved the full amount of

Aetna s unpaid due bills incurred on the General Foods shipments
This agreement was thereafter submitted to the Commission for

approval however the Commission advised Trans World by letter on

September 21 1964 that

This agreement does not appear to be one subject to Section Hi of the Shipping
Act 1916 However it appears to be the type of agreement t olltelllplated by
Section 510 25 Special Contracts of Federal Maritime Commission General

Order 4 Almendment 1 9

Thile the written agreement as such is not a part of the present
record certain testimony relating thereto adduced at the hearing infers

that Trans T
orld would not become liable for the unpaid oceaJl freight

charges but on the contrary Trans World would agree to pay 300

400 per month on Aetna s obligations with the option of accelerating
payments that Trans Vorld vas willing to extend the agreement to

cover Aetna s unpaid due bills on accounts of shippers other than

General Foods that in the past Aetna nd Trans 7orld each handled

pproximately 45 percent of General Foods shipments and that

Trans World was willing to pay Aetna s due bills ill order to ingrati
ate itself with General Foods and other shippers i e to secure a

larger percentage of their business

In addition the record further shows that Aetna collected ocean

freight moneys from certain other shippers i e Clover Chemical Com

pany Callery Chemical Company and Mine Safety Appliance Com

9 Section 510 25 a Every licensee shall retain in its files a true cop or if oral

a true and complete memorandum of ever special arrangement or contract with its IHin

cipal Section 510 21 e The term principal means the shipper consignee seller pur

chaser who employs the services of a licenseeor modification or cancellation thereof

to which it may be a party or conform in whole or in part Authorized Commission

personnel and bona fide shippers shall have access to such contracts upon reasonable

request

8 F M Q



550 FEDERAL MARITIME COMMISSION

pany for the purpose of transmitting these sums to steamship com

panies for ocean freight charges on shipments by these companies
but did not do so

Although Aetna ceased handling shipments on August 17 196 yet
s of November 13 1964 a number of steamship companies had filed

claims with New Hampshire aggregruting sonle 28 000 against Aetna s

10 000 bond

DISCUSSION

On September 19 1961 Congress enacted Public Law 87 254 75

Stat 522 An Act to amend the Shipping Act 1916 to provide for

licensing independent ocean freight forwarders and for other pur

pose One such other purpose was to insure financial

responsibility and proper performance of the forwarding services

concerned 10

In order to accomplish that purpose Congress by section 44 b

made licensing dependent upon a finding by the Commission tJ1UJt an

applicant freight forwarder is or win be an independent
ocean freight forwarder and is fit willing and able emphasis
supplied properly to carryon the business of forwarding and to con

form to the provisions of this act and the requirements rules and

l egulal ions of the Commission issued thereunder Under

section 44 c of the act Congress further conditioned both initial

licensing and the continued effectiveness of licenses by requiring for

warders to obtain and maintain bonds in order to insure adequaJte
financial respons bility

As previously shown on the accounts of Coca Cola and General
Foods alone Aetna has mi sused some 40 000 by acceptulg freight
moneys from Coca Cola and General Foods for the express purpose of

paying ocean freight cha rges on their shipments which was not done

Furthermore it e ecuted written promises due bills with steamship
conlp pies to pay the ocean freight charges for which Coca Cola and

General Foods advanced themoney These due bills werenot honored

Aetna similarly misused certJuinother moneys advanced to it by three

other shippers namely Mine Safety Appliance Company 437 86

Callery Chemical Company 196 46 and Clover Chemical Company
in an undetermined a ount

The legislative history of Public Law 87 254 shows that Congress
sought among other things to protect the shipping public against
ertain abuses then prevalent in the forwarding business such as

financial irresponsibility inconsistent with the fiduciary relationship
10 Senate Report No 691 87th Congress 1st Session p 2 1961 This Report accom

panied S 1368 which becamePL 87 254

8 F M C
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iilwhich such business necessitates I therefore construe the phrase

fit willing and able properly to carryon the business of forwarding
appearing in section 44 b of Public Law 87 254 concerning initial

licensing to mean that a forwarder is unfit and unable to pedorm his

duties when he misuses funds entrusted to him for purposes not other

wise intended andhe thereafter fail to pay hills incurred in connection

with his freight forwarding activities

During the course of the hearing Respondent introduced some evi

dencetoshow that twoother freight forwarders had undeltaken to pay
or compromise its unpaid due bills with carriers in the apparent be

lief perhaps that such evidence might mitigate the need for any
revocation of the license While concern for the payment of pa t

debts such as we have in the present case may be praiseworthy never

theless the acts complained ofherein are hy no means cured by such an

attempt for the undertakings of other forwarders to payor compro
mise Aetna s due hills are only remotely relevant to the crucial issues

of licensing involved in our present case

The unpaid due bills are neither the obligations of United nor

Trans World who have offered to pay In fact Trans Vorld has

disclaimed by the terms of its agreement the assumption of liability
for certain of the unpaid ocean freight charges involved herein

Actually Aetna has received and kept some 40 000 paid to it as here

inbefore shown without disbursing the moneys for the purposes
intended

In consequence I find that Aetna is not shown to be financially
responsible and is therefore unfit within the meaning of the statute

to carryon the business of freight forwarding
As a prime requirement for the granting of a license section 44 c

of Public Law 87 25411 requires as a further condition that a for

warder furnish a bond 01 other security in such form and amount as

the Commission may require in order to secure adequate financial

responsibilLty on the part of the forwarder in performing his duties

thereunder

Itis of further significance to note that in addition to the mandatory
character of section 44 c there is a further requirement that no

license shall remain in force unless such forwarder shall

have furnished a bond or other security approved by the Commission

t

II

n

uSection 44 c reads
The Commission shall prescribe reasonable rules and regulations to be observed

by independent ocean freight forwarders and no such license shall be Issued or remain

in force unless such forwarder shall have furnished a bond or other security approved

by the Commission In such form and amount as In the opinion of the Commission

w11l insure financial responslbutty and the supply of the services in accordance with

contracts agreements or arrangements therefor

8 F M O
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Aetna had a bond written by the New Hampshire Insur

ance Company which became effective on December 18 1963 but it

was cancelled on December 12 1964 There was no record showing
that Aetna had replaced the bond or rurnished any other satisractory
security which would meet the aroresaid requirements or section 44 c

In consequence Ithererore find that Aetna has not met the con

tinuing requirement or the Statute and has railed to provide a bond

orother security approvedby the Commission
Or paramount importance under the Shipping Act 1961 75 Stat

522 is the provision that ocean rreight rorwarders shall be inde

pendent and in order to assure such purpose Congress by section

44 b made licensing dependent upon a finding by the Commission
that any applicant rreight forwarder is or will be independent This

section in part states

A forwarder s license i hall he ismed to any qualified applicant therefor if it

is found by the Commission that the applicant is or will be an independent
ocean freight forwarder as defined in this act otherwise such application
shall be denied

Section 1 of the act defines an independent ocean rreight rorwarder as

a per on carrying on thebu iness of forwarding for a consideration who

is not a shipper or consignee or a seller or purchaser of shipments to foreign

countries nor has any beneficial interest therein nor directly or indirectly
controls or is controlled by such shipper or consignee or by any person having

such a beneficial interest

In other words an independent ocean rreight rorwarder must not

be shipper controlled and in addition this section rurther requires that

the forwarded must carryon the business or rorwarding Ithere

rore find that Aetna has not dispatched shipments since August 17

1964 and in consequence Aetna is not carrying on the business or

forwarding Aetna thererore no longer qualifies within the meaning
or the statute as an independent ocean rreight rorwarder

CoNCLUSION

As a result or the aroresaid findings Ithererore conclude that Aetna

is defieient on three separate grounds namely Respondent is not

financially fit has railed to rurnish the requested bond and is no I

longer qualified as an independent ocean rreight rorwarder Accord

ingly Aetna s license must be and is revoked

An appropriate Order willbe issued

Signed EnwARD C JOHNSON

Presidinq Exa711liner

June 30 1965
8 F M C
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No 872

JOINT AGREEMENT BETWEEN MEMBER LINES OF THE FAR EAST CON
FERENCE AND THE MEMBER LINES OF THE PACIFIC 1VEsTBOUND CON
FERENCE

Decided July 28 1965

Supplementary agreements affecting overland rates concurrence procedures and

the placement of items on the initiative list held to constitute unapproved
agreements which are required to be filed with the Commission forapproval
pursuant to Section 15 of theShipping Act 1916

Doctrine of administrative estoppel held to be inapplicable in this case as

regards tacit approval of the supplementary agreements

Hight of independent action held preserved by Agreement No 8200 and neither

respondent found to have surrendered such right by means of a secret

agreement
Past conduct by respondents iil regard to their treatment of Carnation Company

held to violate Section 16 Shipping Act 1916

Evidence in the record of this proceeding held insufficient to warrant disapproval
of Agreement No 8200

Respondents ordered to cease and desist froni carrying out their supplementary
agreements until filed withand approved by the Commission

Elkan Tu rk Jr for theFar East Conference
Allan E Ohm les for thePacific WestboundConference
Mark P Schlefer for Alabama State Docks Port of Galveston

and Port ofHouston

James M Henderson for Port of New York Authority and North

Atlantic Ports Association

A P Davis forCarnation Company
Louis A Schivartz rqr New Orleans Traffic and Transportation

Bureau

Richard S H arsh Hearing Counsel

REPORT

By THE ColUnSSION John Harllee Ohaitrman shton C Barrett and

James V Day Oommissioners 1

1 Commissioner George H Hearn did not participate
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Pist As promptly as possible after the appro al of this agreement by the

ederal iaritime Board the parties shall hold a meeting which is hereinafter

eferred to is the initial meeting The initial meeting shall be held at a time

ll1d place to be mutually agreed upon by the parties hereto If howeyer pdor

0 the 30th day after such approval theparties hereto shall not so have mutually

19reed upon the time and place for the holding of the initial meeting said initial

neeting shall be held on the 40th day after such approval at the l airmont

fotel in the city of San Francisco Calif and if such 40th day shan fall on a

atnrday Sunday or legal holiday said meeting shall be held on the second

msiness day thereafter at the same place Such meeting shall be attended

y representatives of thePACU IC LIXES and 0 the ATIJANTIC GULF LINES

ll matters coming before the initial meeting for consideration and action shall

e determined only by a concurrence of the PAOll IC LINES acting as a group

md of the ATLA TIC GUL LINES acting as a group each in accordance with

be procedures prescribed by its respective Conference Agreement with resped
0 the establishment or change of rates The initial meeting shall make rules

lOt inconsistent with the provisions of this agreement for the conduct of all

neetings to be held hereunder and for thetransaction of such other business as

he parties may be permitted to conduct by virtue hereof including theprovision
f the machinery for the change of any rates rules or regulations adopted at the

nitialmeeting or at any subsequent meeting
Second Anything contained herein or in the rules and regulations adopted at

he initial meeting as from time to time amended to the contrary notwithstand

ng if either group of lines should determine that conditions affecting its opera

ions require an immediate change in its tariffs it may notify the other group

hereof specifying the changes which it proposes to put into effect 48 hours

lfter the giving of such notice if given by telegram or 72 hours after the giving
f such notice if given by airmail and a summary of the facts which justify the

hanges on said short notice Forty eight hours or 72 hours after the giving
f such notice dependent upon the medium by which such notice shaH have been

iven the notifying group may make such changes as stated insaid notice and the

ther group may at the end of 48 bours or at the end of 72 hours as the case may

e after the giving o such notice make such changes in its tariffs as it may see

it and the action of the groups so taken shall notconstitute a breach or violation

f this agreement The parties shall however promptly give to the governmental
1gency charged with the administration of section 15 of the Shipping Act 1916

lS amended copies of any notices and information with respect to any changes
n tariffs given or made as provided for in this A1ticle Seconcl

The remaining six out of eight articles deal with 1 tiling copies
f proceedings with the Board 2 admission of ne y parties to and

ermination of membership in conferences 3 method of giving
lotices 4 the effective date of the agreement 5 expenses of repre
entation and 6 termination of the agreement

The members of the respondent Conferences have met and adopted
esolutions or h ve collectively agreed to a common course of action at

neetings held at least annually since 1953 as evidenced by written

ninutes which were furnished to the Board and the Commission
At a meeting in fay 1956 the following action wastaken At the

8 F M C



556 FEDERAL MARITIME COMMISSION I
Close of each joint meeting the spokesmen for the two Conferences
shall agree upon that portion of the minutes of that meeting which
shall become apart of the memorandum of decisions These memo

randa are exhibits in the record of this proceeding

I THE SUPPLEMENTARY AGREEMENTS

We now come to the first issue set out in the Order of Investigation
which is Is Agreement No 8200 a true and complete agreement be

tween the parties The Examiner held that the agreement was not

a true and complete agreement betweeil the parties and that the con

ferences should file various supplementary agreements 2 with the

Commission for approval before reapproval of Agreement No 8200
is given by the Commission The respondent conferences have ex

cepted to this finding arguing that these supptenlental agreements are

within the contemplation of the joint agreement because the first

paragraph of the joint agreement provides
The initial meeting shall make rules for the transaction of such

business as the parties may be permitted to conduct by virtue hereof including
theprovision of themachinery for the change of rates

The conferences further argue that even if the supplementary
agreements are not encompassed within the scope of the joint agree
ment they have received the blessing of the Commission s predecessor
and the Commission is prevented by reason of the principle of ad
ministrative estoppel from finding a violation of the Shipping Act
1916 We disagree with respondents as to both of their arguments
for the reasons hereinafter stated

The threshold question as we see it is whether or not the supple
mentary agreements are within the purview or section 15 which reads
in pertinent part as follows

SEC 15 That every common carrier by water or other person subject to this

Act shall file immediately with the board a true copy or if oral a true and

complete memorandum of every agreement with another such carrier or other

person subject to this Act or modification or cancellation thereof to which it

maybe a party or conform in whole or in part fixing or regulating rates or

fares giving or receiving special rates accommodations or other special privi
leges or advantages controlling regulating preventing or destroying competi
tion pooling or apportioning earnings losses or traffic allotting ports or

restricting or otherwise regulating the number and character of sailings be

tween ports limiting or regulating in any way the volume or character of

freight or passenger traffic to be carried or in any manner providing for an ex

elusive preferential or cooperative working arrangement The term agree

2These supplementary agreements which deal with placement of items on the initiative
Jist overland rates and concurrenceprocedures are described morefully infra
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ment in this section includes understandings conferences and other arrange

ments

As early as 1927 the United States Shipping Board one of our

predecessor agencies limited the language of section 15

As contended by conference representatives in this proceeding too literal inter

pretation of the word every to include routine actions between the carriers

under conference agreements would result in delays and inconvenience to both

carriers and shippers Em Parte 4 Sect ion 15 Inqwiry 1 D S S B 121 at 125

1927

Subsequent cases have elaborated on the aspect of routine actions

so as to confine the same to day to day interstitiaworkings under the

agreement Thus in fit8Ui Stea17U3hip Oompany v Anglo Oanadian

Shipping 00 5 FM B 72 1956 the Federal Maritime Board held

that a ne v conference interpretation is an agreement or a modifica
tion of an approved agreement between carriers which requires specific
approval under section 15 of the Act 5 F MB at 91 92 And

in 1957 the Board held that an agreement between Matson Navigation
Co and EncinalTerminals wasnot a true and complete agreement

In approving Agreement No 8063 the Board sanctioned an agreement under

which Matson and Encinal were to form a corporation lmown as Matcinal which

agreement is little more than evidence of a general intention of the parties to

enter the stevedoring terminal and carloading and unloading business as part

ners acting through the new corporate entity AS8ociated Bannvng Co et al v

Matson Navigation C o et al 5 F liB 336 at 341 1957

More recently we have elaborated on the definition of rout ine in

Pacific Ooast Port Equalization Rule 7 F MC 623 1963 In that

case we determined that a rule providing for port equalization did

not constitute conventional Or routine rate making among carriers

It is a new arrangement for the regulation and control of competition
Moreover it affects third party interests such as ports and facilities

from which traffic is drawn and it obviously is not a pure regulation
of intra conference competition 7 F M C 623 at 630 In affirming
the Commission the U S Court of Appeals for the Ninth Circuit
stated

We are unable to agree with petitioners that Rule 29 is within the scope of

their approved Conference Agreement Such agreement contains no provision

expreSSly authorizing port equalization nor do we find any implicit authority

contained therein Ame1ican EXp01 t Isbrandtsen Lines et al v Jie leral j l ri

time Cornmillsion et al 334 F 2d 185 198 1964

Ve think that the holdings in the Commission decisions cited above

clearly militate in favor of the position that the supplementn ryagree
ments were not within the PU1Tiew of Agreement No 8200 and were

not routine day to day arrangements which are exempt from the filing
8 F M C
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requirements of section 15 The Associated Banning case is particu
larly in point It appears to us that Agreement No 8200 is nothin
more than evidence of a general intent ion of the parties to enter inte
concerted rate making It sets out no details no procedures ith tlu

exception of the procedures to be taken at the initialmeeting nordoe
it inform any interested person as to how the agreement is to work

lthough not articulated in past cases we are of the opinion thai
the applicable test here is wh ther or not the agreement as filed witll
the Commission and as approved sets out in adequate detail the pro
cedures and arrangements under which the concerted activity permit
ted by the agreement is to take place Any interested party should bE
able by a reading of the agreement to ascertain how the agreement i
to work without resort to inquiries of the parties or an in estigation
by the Commission This is not to say that we are limiting the scope
of routine actions which need not be the subject of section 15 filings 1

we are merely giving purpose to the requirements of the section YVe

can see no reason for the filing of agreements if they do not inform

the Commission and the public in more than the barest outline as to

how the agreement is to be carried out Noone reading Agreement No
8200 could reasonably have been informed as to the procedures lUldeI

which the respondent conferences werecarrying out the agreement nor

as to the nature of the supplementary agreements which respondents
claim are within the contemplation of Agreement No 8200 Thus we

hold that the supplementary agreements relating to rate making ini

tiative overland rates rate differentials and the concurrence proce
dures encompassing all instances of the operation of the concurrence

machinery except for the placement of items on the agenda of the ini

tial meeting 3
are without sanction in the basic Agreement No 82001

were therefore required by section 15 of the Shipping Act 1916 to

be filed with the Commission for approval and not having been so

filed were and are being carried out in violation of the said section 15

As stated above respondents have advanced the argument that the

Commission is bound by the doctrine of administrative estoppet be

cause the supplementary agreements received the tacit approval of

officials of the Federal Maritime Board Ve find that doctrine in

applicable here

Hespondents have continua1ly been on notice as to the proper means

to effectuate filing of section 15 agreements See Reguiations m

Filing Oopies of Ag1 ee1nents Unde1 Section 15 Shipping Act 19161
46 CFR Part 522 formerly Part 222 Sections 22Zi1 to 222 16
These regulations set out in detail that a letter of transmittaJ is re

3See our discussion of the concurrence procedures infra
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luired the nature of agreements to be filed that approval of the

Jommissioin is necessary and that such approval may not be assumed

mtilformal action is taken by the Commission
The only agreement filed by respondents in accordance with the

Jommission s rules regulating the manner of filing agreements was

tgreement No 8200 The actions at the various meetings produced
ral agreements which were reduced to memoranda thereof in the

form of minutes The minutes were further albstracted and put into

Memorandum of Decisions These wereclearly not filed pursuant
to the Commission s rules accompanied by a letter of transmittal

stating that they are offered for file in compliance with section 15

fthe Shipping Act 1916 46 CFR S 522 1
Tethink that the Examiner wascorrect whenhe stated

II

1
l

Respondents contention that these agreements come within the tacit ap

proval doctrine of the Cotton cases because of the filing of minutes and the

Memorandum of Decisions and the awareness of FMO officials of the details of

the agreements just prior to and after approval must fail because of the rejec

tion of that doctrine on January 10 1963 by the United States Oourt of Appeals

D C in H Kempner v Federal Maritime Commis8 ion No 16 658 313 F 2d

586 The Court held that the dual rate agreements there involved were not

approved by the regulatory agency merely because it was silent concerning them

and the rates established pursuant to such unapproved agreement were there

fore illegal Initial Decision p 20

II THE CONCURRENCE PROCEDURES

The Examiner found in his Initial Decision that the supplenlentary
agreement requiring both respondent conferences to concur in matters

voted on is sanctioned by the joint agreement but is in violation of

Public Law 87 346 Ve think that a brief discussion of the concur

renceprocedures as we understand themis in order

First all matters coming before the initial meeting held pursuant
to the agreement were subject to concurrence before being placed on

the agenda of the initial meeting Agreement No 8200 specifically
provides that All matters coming before the initial meeting for

consideration and action shall be determined only by a concurrence

of the PACIFIC LINES acting as a group and of the ATLANTIC

GULF LINES acting as a group each in accordance with the proce

dures prescribed by its respective Conference Agreement with respect
to the establishment or change of rates The above quoted provision
is the only specific reference in Agreement 8200 to the concurrence

procedure However the initial nleeting and procedure adopted sub

sequent thereto extended the concurrence procedure in the following
additional cirmumstances
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1 The assignment of items to the initiative list is subject to con

currence although there is a prior requirement that 70 percent of the
total annual movement of cargo of a particular item must be handled II

by the conference obtaining that item on its list The Examiner 1
found Initial Decision pp 45 that At the initial meeting l

respondents established the basic principles 4 the manner of
yoting on the assignment to a conference of rate making power or

initiative on certain items and the manner of voting of individual
rate applications on other items

2 Rate changes on competitive items aresubject to concurrence as

found by the Examiner Initial Decision p 5 that the parties set up
machinery governing the manner ofvoting on individual rate appli
actions on other items i e a requirement that both conferences must

concur in all such actions This is admitted by one of the respond
ents Pacific Westbound Conference in its Exceptions to the Initial
Decision

Moreover the ultimate treatment of shippers whose commodities are on the

initiative list and of those whose commodities ar not on the list is exactly the

same The procedure is no different for initiative commodities Excep
tions p 21

3 Rate changes on initiative items are subject to concurrence

where the conference requesting a particular change does not have the
initiative i e such as the request for change in rate on evaporated
milk when PvVC did not have the initiative This fact is home out

by the record developed in this case and more particularly by the

facts pertaining to the charge of discrimination made by Carnation

Company which will be discussed infra These added instance
of the operation of the concurrence procedure appear to us to go far

beyond an agreement to concur in matters voted on Were we con

fined to the latter we could agree with the Examiner that the basic

agreement sanctions the concurrence procedure However the con

currence procedures touch other matters than the content of theagenda
of the initialmeeting Respondents will therefore be required to cease

and desist from carrying out the concurrence procedures until thesame

be filed with andapproved by the Commission

The respondent conferences have e cepted to the Examiner s finding
that the concurrence procedure does not meet the tests of the inde

pendent action provisions of PL 87 346 The conferences point
out that Article Second of Agreement No 8200 clearly reserves the

right of each conference to act independently of the procedures
adopted in and pursuant to the agreement The Examiner decided

as a matter of law that the concurrence provision is illegal regardless
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of any testimony in support thereof He relied on the provision of

section 15 which directs the Commission not to approve any agreement
between conferences and carriers serving different trades that would
otherwise be conlpetitive unless each conference retains the right of

independent action The Examiner has held that the statutory re

quirement is not met if under certain circumstances the parties do

not exercise the right of independent action The Examiner has there

fore translated the mere existence of the right to a requirement that it

be exercised We think that the Examiner has applied the statute too

strictly and we therefore sustain the conferences exception
Section 15 provides a standard for approval of agreements based on

the contents of the agreements In the instant case the agreement
c reates a right of independent action after certain preliminary
notices to the other party The Examiner however considered that

the facts of the operation of the agreement are controlling rather than

the bare provisions of the agreement relying on selected excerpts from

House Report 498 87th Cong 1st sess pp 910 which in turn refer

to how a joint agreement has operated Ve believe that Congress
vas only restricting the authority to approve agreements when it

enacted PL 87 346 and was not establishing standards by which to

judge the operations of agreements Upon an initial examination of

an agreement between conferences we are confined to a determination

as to whether or not the agreement provides for the right of independ
ent action That is all the statute requires And Agreement No

8200 meets the statutory requirement in specific terms This is not

to say however that in the future we would be confined to the four

corners of an agreement in a subsequent proceeding to determine

whether an agreement should be reapproved modified or disapproved
It could well be that actual operations under an agreement subse

quent to our initialapproval might show that theagreement wasbeing
carried out in a manner as to make it detrimental to the commerce of

the United States or contrary to the public interest Then disap

Inoval would be in order

In conclusion the statute provides adequate means for disapproval
shou1d the same be required vVe do not however find that such dis

approval is warranted by the evidence of record in this case vVe are

unable to find any evidence of a secret agreement between Pacific Vest

bound and Far East that Pacific Westbound would give up its right of

independent action Such an agreement we hold has never existed

The right was created in Agreement 8200 in conformance with the

statutory requirement and it wasnever given up
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III THE INITIATIVE LIST

The Examiner faund that the mann r af determining whether 01

nat cammadities are placed an the rate making initiative is vialative

of section 16 of the Shipping Act 1916 in that th p Ocedure sub
jects shipperto updue prejudice and disadvantage Th cOnferences
have excepted to this finding and the Far East Canference has taken
further exceptian to the Examiner s finding that it unjuStly dis

criminated against Carnatian Campany by refusing to cancur in
Pacific vVestbaund s requests far the initiative an evaparted milk until

May af1961

The initiative pracedure pravides a methad whereby certain com

madities are c assified in twO categaries in such a way as to lacate
the pawer to change rates with 01 withaut agreeInent 01 concurrence
The canferences first agreed that the sa called lacal initiative rrute

nlaking autharity wauld b established with respect to an agreed list
af cammadities if 70 percent af the tatal annual mavement ariginated
in either canference s lacal territary Later in 1956 the methad af

agreeing an the cammadities to be listed was changed to require can

currence by the ather canference befare estahlishing rate making
initia ive an cammadities pursuant to the fannula An agreed list

was then prepared
The cammadity evaparated milk in 1953 was nat classified and

placed an the list af Pacific vVetbaund and renlained aff the list
until 1961 after this praceeding was instituted even thaugh in 1960 61
90 percent 01 nlare af the evaparated milk wasrpaving fram the Vest

Caast to the Philippines The recard shaws that befare 1961 Far
East had refused to cancur in such placement in spite af the farmula
cammitment the canferences made to each oth r regarding the 70

percent test

A right to cancur was established in May 1956 when it was agreed
autharity to establish rate making initiative an cammadities pur

suant to the farmula defined in the preceding paragraph the 70

percent farmula may anly be granted after cancurrence by
the ather Canference

Carnatian a shipper af evaparated milk was affected befare and
after the right to cancur was established Befare May 1956 evapa
rated milk remained aff the initiative list af Pacific Vestbaund far nO

apparent reasan and after 1ay 1956 because Far East wauld nat

cancur Apparently nO request shauld have been needed in either

periad to classify evaparated milk as an initiative cammadity
Carnatian s first recard request far a rate change by Pacific West
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bound wason November 11 1957 after the addition of the concurrence

procedure Carnation was unsuccessful because Far East vould not

concur although at this time Carnation did not know why because the

the initiative list and concurrence procedure were still secret l
as far

as Carnation was cOlicerned Carnation persisted in its efforts and

Pacific Vestbound persisted in trying to obtain concurrence De

cember 1957 throllgh May 1958 13 exchanges between Far East and

Pacific Vestbound but ithont success for 3 years even though
Far East was handling 10 percent or less of the volume of evaporated
milk shipped to the Philippines

Both before and after the concurrence procedure was added

Carnation and the public had every reason to believe that Pacific

Vestbound was making its own decisions on rates based on the eco

nomics of shipment from the Vest Coast It was developed in the

record that this was far from the case and not only was the con

currence procedure interfering with Pacific IVestbound s initiative

decisions but that Far East had conflict ing interests in that it had to

protect the movement of powdered milk fron the East Coast A

shipper of powdered rnilk had demanded the same reduction as evapo
rated milk so a change in the evaporated milk rate would affect the

revenues ofFar East members
This cOlduct on the part of Far East and acquiescence therein by

Pacific Vestbonncl in the exercise of their respective powers shows

that the 70 percent rule for giving the rate making initiative hether

or not aftected by the concurrence restriction became a sham The

agreed upon condition called for the exercise of independent action

by Paci fie Testbound but it failed to act independent1y as it had a

right to do under A1 ticle Second of Agreement No 8200 Both Far

East and Pacific vVestbound we hold subjected Carnation as a

shipper vVest Coast ports as localities and the commodity evapo
rated milk to unreasonable clisadvantage in violation of section 16

of the Shipping Act 1916 In our opinion the respondents failure

to abide by commitments hen it suited the interests of the parties
without satisfactolY reason made the disadvantage unreasonable

In our view Pacific Vestbound violated seotion 16 of the Shipping
Act 1916 by not taking independent action when it clearly hacl the

right so to do This is not to say that the right had been surrendered

or thatthe circumstances of this case warrant a disapproval of Agree
ment No 8200 uncler section 15 of the Shipping Act Ve rest our

charge against Pacific Vestbound solely on section 16 of the Act

The minutes of the first meeting state that the proceedings of minutes are confiden

tinl and that unauthorized disclosure to shippers of information regarding rate changes
and pOSitions regarding rate requests is contrary to the spirit of the Joint Agreement
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Likewise Far East violated section 16 qf the Act but here the viola

tion results not from a failure to carry out the terms of an approved
agreement as in the case of Pacific Vestbound but in Far East s

failure to implement fully the terms of the supplemental agreements
as we understand them We have no difficulty however in finding
this conduct on the part of Far East to be a violation of the Shipping
Act Sect ion 16 does not specify that any undue or unreasonahle

prejudice or disadvantage shall flow from a failure to adhere to

approved agreements
rethink that it would be a most unrealistic view to hold that Far

East s conduct is without the scope of the Shipping Act merely be

cause it consisted of a failure to adhere to unfiled and unapproved
agreements Likewise absurd would be a holding that because the

agreements were unfiled and unapproved no violation of the act could

result from Far East s conduct From whatever sources the violation

arose the conduct constituted undue or unreasonable prejudice or

disadvantage and was in violation of the act 5

IV OVERLAND RATES

The second supplementary agreement which we have found 81tprra
not to have been filed for approval concerns the maintenance of rate

differentials for commodities from the overland territory Briefly
stated the agreement provides that the conferences would continue to

establish rates for commodities from the overland territory without

any change in previously established differentials The previously
established differentials appear to have been fixed as far back as 1925

Respondent Pacific Westbound follows the procedure of reducing
its rates on commodities originating in overland territory below its

rates on eomrnodities originating in local territory to an amount equal
to the rates shippers would pay after adding their inland railroad

rates if they used Far East Conference s members from either At

lantic or GulfofMexico coastports
This supplementary unfiled agreement intended originally to be

temporary has been catried out for over a period of 10 years Under
the agreement the competitive relationship between the two Confer
ences through their power to fix rates independently of each other

has been regulated so as to produce an automatic reduction in the local

rates of the members of the Far East Conference There is also a

restraint on Far East in reducing the differential between the local

5 We note that Carnation has not filed a timely complaint for reparations under section

22 of the Shipping Act 1916 and that such a complaint would now be barred by the 2
year Statute of Limitations in that section
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rates of Far East and the overland rates of Pacific vVestbound The

oyerland rate differentials vlllich are in status quo thus have a re

straining effect on competitibn regardless of the provisions of the

basic agreement 8200 because of the knowledge that a change by one

will be offset by a change by the other

The Examiner found that Agreement No 8200 should be amended

to incorporate the overland agreement and as amended Agreement
No 8200 should be reapproved Such action implies approval of

the overland agreement
iTe find ourselves in disagreement with the Examiner not on the

merits of approvability of the oyerland agreement b t rather on the

issue of whether or not we are able on the basis of the record in this

case to make a finding as to approvability The approvability of the

overland agreement is not at issue in this proceeding and this fact was

recognized by the Examiner in his statement that the question of the

la wfulneSii of the overland rate structure per se as ruled out as a

direct issue in this proceeding
l Noone ha challenged any

rate structure in this proceeding the issues revolve around competitive
relationships Ve have nothing before us to indicate what respond
ents complete overia nd agreement might be so approval would be

premature For this reason we sustain the exceptions of the Port of

New York Authority and the North Atlantic Ports Association that

the overland rate agreements should be dealt with separately rVe

cannot however agree rith the intervenors that the evidence ofrecord

compels a finding that the agreements are unlawful and cannot be

approved Hespondents ill be required to file their averlanel rate

agreements subsequent to the issuance of this report and the lawful

ness of the agreements ca n then be determined separately from this

proceeding

V PROPOSFJJ MODIFICATIONS OF AGREE IENT No 8200

The Examiner held that Agreement No 8200 should be rea pproved
and should 00 modified by amendment to incorporate the complete
agreement found herein to be outside the scope of said agreement
The words complete agreement refer to the supplementary agree
Inents 1 creating ratemaking initiative powers 2 establishing

procedures for the operation of the concurrence machinery and 3

the overland rate agreement
On the basis of the record before us we find insufficient evidence to

disapprove A grooment No 8200 The evidence as to conflicts of iuteT

est in voting was not developed to the point of proving detriment to

the commerce of the United States or that the agreement was contrary
8 F M C
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to the public interest While we have in fact sustained the charge of
discrimination against Carnation this of itself does not constitute

enough evidence on which to base disapproval of Agreement No 8200
at this time One instance of discrimination is not sufficient to prove
conlpetitive detriment to the Pacific Coast of such nlagnitude to war

rant disapproval of the agreement In this respect we overrule the

exception of Hearing COlUlsel

The Examiner refers to the supplementary agreements as though
they might be approved in their present form IIowever their present
form is far from definite The supplementary agreements vhich ve

have found to have been unfiled and to have been required to be filed
consist of oral agreements reduced to memoranda in the form of ab
stracts or summaries of minutes of meetings If it has been assumed
that these are now beforethe Commission for approval the assumption
is misplaced They are only before us iil the form of exhibits in this
record and cannot be treated as filed agreements Filing pursuant to

the regulations of the Commission is an essential prerequisite to an

adjudication as toapprovability Ve find that on the basis of this
record it is impossible to determine the scope of the unfiled supplenlen
tary agreements the precise subjects eovered by the agreements the

objectives to be achieved and whether or not the agreements can be

approved pursuant to the standards set forth in section 15 of the

Shipping Act 1916J VTe therefore reverse the Examiner to the extent

that he found that Agreement No 8200 should be reapproved after the
amendments are filed Should the parties to Agreement No 8200
decide to file these supplementary agreements they vould then be in
a form suitable for action by the Commission pursuant to section 15

CONCLUSION

Insummary we conclude
1 That the various supplementary agreements affecting overland

rates the concurrence procedures and the placement of items on the
initiative list constitute unapproved agreements which should lmve
been filed with us for action pursuant to section 15 and not having
been so filed and approved the parties to Agreement No 8200 are

hereby ordered to cease and desist from carrying them out

2 The doctrine of administrative estoppel is inapplicable as

regards so called tacit approval by various members of the staff of

our predecessor agency of these supplementary agreements
3 The rightof independent action is preserved by Agreement o

8200 as required by section 15 of the Shipping Act 1916 and neither
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party is found to have surrendered the right by means of a secret agree
ment

4 Past conduct by respondents in regard to their treatment or
Carnation Co has been in violation of section 16 of the Shipping Act

1916
5 The Commission cannot at this time guarantee reapproval of

Agreement No 8200 if the various supplementary agreements are

filed for approval as the scope contents and procedures carried out

under these agreements are uncertain and
6 There is insufficient evidence in the record before us on which

to base disapproval at this time of AgreementNo 8200

Respondents will be ordered to cease and desist fronl carrying out

their supplementary agreements until filed with and approved by the

Commission An appropriate orderwill be entered

A separate opinion concurring and dissenting with the majority
report will be issued on or about August 2 1965 by COl11missioner

John S Patterson

Oommissioner John S Patte1 son concUrring and di38enting

I PROCEEDINGS

The Federal 1aritime Board Board now the Federall1aritime

Commission Commission upon its own motion as authorized by
Sec 22 of the Shipping Act 1916 as amended Act on October 26

1959 entered into an investigation and hearing to determine whether

1 an agreement between the common Cl rriers by water in foreign
comnlerce members of Far East Conference Far East I nd tIle

common carriers by water in foreign commerce members of Pacific

vVestbound Conference Pacific vVestbound Agreement No 8200

approved December 29 1952 pursuant to section 15 of the Act vas the

true and conlplete agreement between the parties and whether 2

Agreement No 8200 a was being carried out in a manner which

makes the agreement unjustly discriminatory orunfair as between car

riers shippers exporters or ports or between exporters from the Uni
ted States and their foreign competitors or b operates to the detri

ment of the commerce of the United States or c violates the Act

A serar te conGurring and dissenting report has been prepared in

the belief that the majority has failed to deal with the facts and ex

ceptions consiste ltly with what Iconsider to be our responsibilities
under the Administrative Procedure Act and that the Commission is

not authorized to issue a cease and d ist order on this record A

summary follows of A my reasons for these three subject objections
B the Examiner s findings and conclusions 0 the exeept ions of
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the participants in this proceeding D my proposed rulings on the

exceptions and E my proposed conclusions resulting from the
discussion of the issues

A Objections
1 The facts A separate statement of the facts as Ifind them from

the record to exist and to control my reasoning has been prepared
instead of using those found by the Examiner or as they appear
or are only apparently so The details of the supplementary agree
ments are not assumed to he defined somewhere but are described as

to how they came into being and as to what they do
2 The exceptions The record must show the ruling upon each

exception presented by the parties Far East properly presented five

itemized exceptions and Pacific Westbound also properly presented
nine itemized exceptions as they are both given the opportunity and

are required to do Each exception was explicit clearly understand

able and capable of being ruled upon The majority refers to the re

spondents excepting to the finding that the agreement wasnot true and

complete and that the conferenoes should file v rious supple
mentaryagreements Ihave been unable to locate such an exception
by both conferences except under a most liberal interpretation of the

parties statements In other respects the majority discusses some but

not all of the exceptions and does not expressly show the ruling upon
all the exceptions Iconsider to have been presented By this method

the parties are denied their right to a ruling backed up by reasoning
showing why they are right or wrong and to a final decision on where

they stand on each of their objections as to what the Examiner has

decided about their rights To meet this objection the exceptions have

been summarized to avoid repetition and some have been lumped to

gether where they were believed to be ofa similar nature itemized by
topics and a ruling has been proposed for each

3 The cease and desist order The majority has committed the

Commission to issuing an order requiring respondents to cease and

desist from carrying out the concurrence procedures The concur

rence procedures have been used for many years and apart from any

question of whether the procedures are also subjects of an agreement
the actions required are believed by respondents to be lawful What

ever the actions may be there has been no adjudication of their unlaw

fulness and until there is we have no authority to tell them to stop
The faot that the actions are taken pursuant to an agreement which

has not been filed does not make the action unlawful Failure to file

an agreement is a separate offense vith penalties prescribed in section

15 If respondents want to stop because the acts depend on an unfiled
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agreement with penalties for each day s failure to file no order will

be necessary
B Examiner s Findings and Conclusions

1 Far East did not breach Agreement No 8200 by failure to take

independent action when it was unable to make Pacific Westbound

change its method of billing freight for the transportation of flour

from a net weight to a gross weight basis The Port of Galveston

which made the claim of breach did not except to the Examiner s

conclusion
2 Respondents agreements with respect to a the rate making

initiative b overland rates and c rate differentials should have

been but were not filed with the Commission for approval in viola

tion of section 15 of the Act the agreements have not been approved
by the Commission and the agreements have been carried out in

violation of section 15 ofthe Act

3 The concurrence provision consisting of a requirement that both

conferences concur in matters voted on by the conferences is author

ized by the approved basic agreement and therefore has in effect been

filed and is not in violation of the filing requirement of section 15 of

the Act

4 The concurrence provision in Agreement No 8200 is illegal and

must be stricken from the agreement as a violation of the independ
ent action clause of section 15 ofthe Act

5 It has not been shown that there has generally resulted any
substantial delays in the processing of requests for concurrence

6 The record does not sustain the allegations a that the concur

rence agreement failed to afford equal protection to the conferences

or b that it deprived the Pacific Coast Of its natural competitive
advantages or c tbat it operated to the competitive disadvantage
of the Pacific Coast its shippers exporters ports and carriers

7 Any charge of domination of one conference by the other has

not been sustained

8 The filing of voting records should not be required in this

proceeding
9 The martter of classification of commodities as between initiative

and noninitiative cargo subjects shippers to undue prejudice and dis

advantage in violation of section 16 Of the Act

10 The rate making initiative agreement is not otherwise
unlawful

11 Agreement No 8200 has not operated to the detriment of the

commerce of the United States or otherwise contravened sectiOn 15

Of the Act
S F M C
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12 Agreement No 8200 should be amended to incorporate the COill4

pleteagreements found to be outside the scope of said agreement with

such changes as will comport with the Examiner s findings
13 As amended Agreement No 8200 should be reapproved
The Examiner s conclusions in items 2 9 and 11 are sustained those

in items 3 4 12 and 13 are reversed item 6 is not ruled on as pre4
mature on this record and those in items 1 5 7 8 and 10 are not

expressly dealt with as being outside the scope of the order notifying
parties of the issues

C Exceptions
The exceptions by the respondents are that the Examiner made

the following errors

1 In concluding that the obligation in Agreement No 8200 that

each party must concur in certain rate actions by the other party
is prohibited by law

2 In concluding that existing procedures by which commodities

are classified as giving one party or the other the initiative in making
rate adjustments without asking for the concurrence of the other

party violates section 16 of theAct

3 In concluding that Far East unjustly discriminated against in

tervenor Carnation Co Carnation by refusing to concur in Pacific

Westbound s requests for rate making initiative on evaporated milk

until May 1961

4 In concluding thwt the following actions by respondents created

agreements which were not filed with and not approved by the

Commission
a Mutually consenting to establish a classification of local cargo

as local competitive and local initiative

h Mutually consenting to establish conditions under which certain

overland rates might be established

c Mutuaay consenting that certain minimum rate differentials

resulting from the overland rate structure would be maintained in

status quo
5 In failing to rule on 21 findings of fact as demanded by respond4

ent Far East

6 In making certain statements that a Article Seco1id of Agree
ment No 8200 is honored more in the breach than in the observance

0 the respondents do not consider the right of independent action

an instrument of practical employment and c there was consider4

able trading in the granting of the local initiative to change rates

The exceptions by the intervenors are that the Examiner made the

following errors
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1 The Port or New York Authority Port Authority takes issue

with the Examiner s apparent approval or the agreements relating
to overland rates

2 The San Diego Unified Port District Port District states the

raets do not not support the Examiner s conclusions that the concur

rence agreement does not deprive the Pacific Coast of natural com

petitive advantages or operate to the competitive disadvantage or

the Pacific Coast its shippers exporters ports and carriers

The exceptions by Hearing Counsel are thatthe Examiner made the

rollowing errors

1 In concluding that the rate making initiative agreement should

be approved as modified

2 In concluding that Agreement No 8200 has not operated to the

detriment of the commerce of the United States

3 In concluding that the concurrence procedure and rate making
initiative agreement and Agreement No 8200 do not operate to the

detriment or the iVest Coast

No exception was taken to the Examiner s conclusion in A 1

D Rulings on Exceptions
The rollowing rulings on the exceptions are based on the conclu

sions findings discussion and facts which follow

1 Respondents exception in 1 is sustained and the Examiner is

reversed for the reasons in the discussion establishing that Congress
did not as a matter or law make past operations under the right or

independent action clause in item 1 second paragraph or section 15

the test or approvability or an agreement reserving the right but

made the existence of an obligation to recognize the right the test

It was found that Article Seoond of Agreement No 8200 created

the right
2 Respondents exception in 2 is not supported and the Examiner

is sustained insofar as the Examiner concludes that seotion 16 has

been violated The existing procedures where shown to be a sham

and as established by past practices did not conform with agreements
regulating each respondent s rights to initiate rate changes on evapo
rated milk Respondents subjected a person and localities to undue

and unreasonable disadvantage by not fixing rates on evaporated
milk in conrormity with commitments as to how such rates were to

be changed and by not establishing rights based on dominant eco

nomic interests concerning the power to make rate revisions

3 Respondents exception in 3 is not supported and the Examiner

is sustained It was proven that respondents unreasonably refused

to place commodities on an initiative classification list because Far
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East unreasonably refused concurrence to the classification of com

modities in accordance with their agreed procedures and Pacific

Westbound unreasonaoly refused to take independent action to estab

lish its own rate in response to Carnation s requests
4 Respondents exception in 4 is not supported and the Examiner

is sustained J Itwasproven that respondents failed to file any of their

agreements described in section 15 of the Act made at meetings over

a period of many years and that with the exception of the prooedure
for changing rates without concurrence on short notice none were

sanctioned by Agreement No 8200 The Examiner however was in

error in reviewing the agreements as though they were filed Unfiled

agreements may not be approved or disapproved The form in which

they appear in this record does not constitute filing and no conclu

sions or findings can bemade on unfiled agreements
5 Respondents exception in 5 refers to 21 unused proposed findings

of fact dealing with the history of actions and agreements antecedent

to Agreement No 8200 with lack of secrecy claimed benefits argu
mehts evaluations and descriptions of how meetings and other pro
cedures operate N one of these factors constitute relevant bases for

any different conclusions All are matters of extenuation or excuse

having no basis in the statute The exception is rejected and the

Examiner sustained

6 Respondents exception in 6 to certain statements by the Examiner

does not change any conclusion and no ruling sustaining or reversing
is made

7 Intervenors exceptions in 1 and 2 to the apparent approval of the

overland rate agreement is sustained and the Examiner is reversed

The question of final approval of the agreement to concur on certain

rate change decisions is premature on this record

S Hearing Counsels exception in 1 relates to approval of the initia

tive agreement which Iconsider is premature because it has not been

filed Exceptions 2 and 3 refer to the continued approval of Agree
ment No 8200 because it operates to the competitive detriment of the

Vest Coast and to the detriment of the commerce of the United States
This issue is likewise premature because the record was not developed
Accordingly Hearing Counsels exceptions are rejected

The facts forming the basis of the discussion findings and conclu

sions herein are stated separately at theend of thisreport
E Proposed Conclusions

1 Itis concluded as follows

a Agreement No S200 should notbe disapproved based on findings
1 2
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b The respondents have entered into agreements fixing and regulat
ing transportation rates controlling and regulating competition regu

lating the character of freight traffic to be carried and providing for

cooperative working arrangements as a result of decisions made and

agreements entered into at their meetings based on finding 3

c The minutes of meetings evidencing decisions are memorandums

of oral understandings agreements or other arrangements and are

agreements as defined in section 15 of the Act based on finding 3

d The aforesaid agreements were not filed immediately with the

Commission based on finding 4

e Agreement No 8200 does not include or sanction any of theafore
said agreements therefore approval ofAgreement No 8200 does not

include approval of the unfiled agreements based on findings 5 6 7
f The respondents have carried out in whole and in part directly

agreements subject to filing and approval under section 15 based on

finding 8

g The provisions ofArticle Second ofAgreement No 8200 conform

to the requirements of item 1 second paragraph of section 15 of the

Act based on finding 9

h The unfiled agreements between respondents have been carried

out in a mannerwhich is in violation ofthe second paragraph item 1

of section 16 of the Act by subjecting Carnation as a particular person
and evaporated milk as a description of traffic to undue and unreason

able disadvantage based on findings 10 11

2 The ultimate conclusions derived from the foregoing are that

respondent common carriers by water members of Far East Confer
ence and of Pacific Westbound Conference

a Violated section 15 of the Shipping Act 1916 as amended 1

by failing to file immediately and 2 by carrying out before approval
in whole and in part directly agreements as defined in section 15

b Violated section 16 ofthe ShippingAct 1916 as amended by sub

jecting a particular person and description of traffic to undue and un

reasonable disadvantage

II FINDINGS

The foregoing conclusions are based on the following findings de

rived from the facts and discussion herein

1 The agreement between Far East Conference and Pacific West
bound Conference made the 5th day of November 1952 wasfiled with

and approved by the Federal Maritime Board as ofDecember 29 1952

and designated AgreementNo 8200 facts 1 2 3

2 Agreement No 8200 is the true and complete agreement covering
8 F M C
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procedures for immediate changes in tariffs and the rates therein by
either party subject to prescribed notices being given facts 4 5

3 The respondents after November 5 1952 made additional agree
ments not a part of Agreement No 8200 on the following subjects
as of the dates noted facts 6 7

a A conference shall have the right to classify and add to a list of

commodities over which such conference shall have the power to initi

ate rate changes without the concurrence of the other if 70 percent of
the total annual movement of a commodity is through theports a con

ference serves but shall obtain concurrence before a commodity is

placed on the list An initial list was agreed to January 30 1953

fact 11a

b A conference shall have no right to change a rate without the

approval of the other on commodities originating in a defined local

territory if it is not on the list of comodities as to which it has the

power to initiate rate changes without prior approval January 30

1953 fact 13

c The local ocean rate basis used for comparative purposes between

Atlantic Gulf and Pacific shall comprise the total ocean freight plus
handling charges tolls or wharfage paid by the cargo through either

Atlantic Gulf or Pacific ports January 30 1953 fact lIb

d Existing ie historically established overland rate spreads
differentials shall remain unchanged status quo until astudy has

been made ofoverland rates January 30 1953 and May 5 1955 fact

13

e Rate making initiative power shall be limited to a decision as to

the rate effective and expiration dates quotation period and begin
ning or ending contract rates and the conference having the initiative

may not make other changes without concurrencehy the other May 5

1955 fact 13

f The authority to establish rate making initiative on commodities

pursuant to the agreement in a above may only be exercised after con

currence by theother conference May 10 1956 fact 13

g Agreement on other subjects such as the right to interpret addi
tional items to initiative status May 10 1956 the right to extend

expiration dates on open rated commodities after concurrencehas been

given March 10 1960 the duty not to divulge information in regard
to changes in rates January 30 1953 the duty to use uniform mini

mum bill of lading charges September 25 1953 the obligation not

to change the weight or measurement basis ot rates without prior
agreement January 30 1953 as shown in the record exhibits 3 and
3A facts iI 12 13
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4 The published rules of the Commission require the agreements
described in section 15 of the Act to be accompanied by a letter of

transmittal stating they are offered for file and specifically requesting
approval before they will be considered as filed under section 15

Such letter did not accompany any agreement submitted by respond
ents after November 5 1952 fact 10

5 The memorandums of oral agreements were not shown to have

been filed with the Commission or with any of its predecessor agencies
as required by Commission rules fact 8

6 The meetings between officials and employees of the Board and

representatives ofFar East or Pacific Westbound did not result in any
revision orwaiver of the rules requiring filing in accordance with pre
scribed procedures nor in any approval of later agreements facts
2 3 9

7 The memorandums of oral argreements were not approved by
the Commission or by any of its predecessor agencies fact 8

8 The respondents have carried out before approval by the Com
mission in whole or in part and directly the agreements made pur
uant to decisions embodied in theminutes of theirmeetings
9 a The agreement by each respondent qualified by the rights

conferred by the Article Second of Agreement No 8200 gives each

respondent a right to change rates subject only to prescribed notifica

tion and constitutes the reservation of a right of independent action

facts 4 5

b Far East and Pacific Vestbound are conferences of carriers

serving different trades because of the differences in the ports of

origin they serve and are naturally competitive with respect to many
commodities shipped from inland points in the United States because

the destination pOfts they serve are substantially the same fact 15

10 The respondents failed to live up to their commitments regard
ing the formulation of a list of commodities classified as subject to

the power of each conference to change rates without concurrence of

the other fact 14

11 Respondents subjected the particular person Carnation Co and

the description of traffic evaporated milk to undue and unreasonable

disadvantage when Far East made Carnation pay unduly high trans

portation rates by refusing to concur without reason and Pacific
Westbound failed to enforce either before or after May 1956 its

power to initiate rate changes on evaporated milk in response to re

quests by Carnation fact 14

12 Evidence or proposed findings 21 in number by respondents
dealing with the history of actions and agreements antecedent to
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Agreement No 8200 the lack of secrecy in making arrangements
claims of benefits in agreements arguments and evaluations and

descriptions of how meetings and other procedures operate are re

jected because they are without relevance to the existence or nonexis

tence of agreements

III DISCUSSION

A True and complete agreement issues

1 Additional agreements were made

The first issue propounded by the order ofinvestigation waswhether

Agreement No 8200 was the true and complete agreement between

respondents This statement is taken to mean we should determine
whether there existed additional agreements which were not filed

and thereafter approved
Section 15 of the Act requires every common carrier by water such

as the respondents herein members of the two conferences to file

immediately with the Commission a true copy or if oral a true and

complete memorandum of every agreement with another such carrier

fixing or regulating transportation rates giving or receiving special
rates controlling regulating or preventing competition limiting or

regulating in any way the volume or character of freight traffic to be

carried or in any manner providing for a cooperative working ar

rangement The term agreement includes understandings and other

arrangements The Commission s published rules state the method of

accomplishing the required filing in the Code of Federal Regulations
Title 46 CFR

The only agreement filed by respondents in accordance with the

Commission s rules regulating the manner of filing agreements was

Agreement No 8200 The facts showed that actions at the various

qleetings produced additional oral agreements which were reduced to

memorandums thereof in the form of minutes which were abstracted
and put into a memorandum ofdecisions The parties agreed thatthe

memorandum constitutes a correct statement of their decisions
The decisions defining rights and stating what was to happen re

sulted in four types of understandings and arrangements
a Local and overland territories were defined docket sribj ect No

4 meeting No 1

b Cargo commodities were classified into 1 local initiative 2

local competitive and 3 overland docket subject No 5 meeting
No 1

c Differentials in freight rates were established with regard to

commodities allowing Pacific Westbound to maintain certam mi
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mum differences Where a conference having the initiative changes a

rate the other has the privilege ofmeeting the rate with Pacific West

bound having the right to maintain such difference and when Far East

adjusts Pacific Westbound makes the same dollar adjustment in its
local and overland rates docket subj ect No 4 meeting No 3

d Procedures were established requiring concurrence of each con

ference in certain rate changes docket subject No 13 item 7 meeting
No 1

The effect of the foregoing is to change competitive relationships
and to fix or revise freight rates consistently with the agreed competi
tive relationship

The purpose of these decisions wasshown to be to allocate authority
between the two conferences in such a way as a to designate which
conference makes the final decision on what the rates of both should
be and to indicate whether the decision was to be made with or with
out the concurrence of the other and b to limit the authority of
both conferences to change certain established relationships between
rates no matter how the rate fixing decision is made by either Item

a was accomplished by a procedure to consult and obtain approval
called a concurrence and itelTI b was accomplished by mutual obli

gations to maintain unchanged certain rate relationships spreads
until a study was completed The obligation to obtain concurrence

before deciding on a rate was qualified by specifying 1 which con

ference might initiate decisions and what details the initiator may
decide 2 the decisions where no concurrence obligation existed and

3 the procedures to be followed in communicating decisions and ob

taining approvals
It is concluded that these actions established new and continuing

mutual obligations and are agreements The circumstances occurring
before and after agreements made at meetings referred to in the 21

findings of fact are not relevant because such facts do not change and

ought not be used to confuse what occurred at the moment of each

agreement nor do they alter any agreements once established

The next question is whether the agreements are agreements as de

scribed in section 15 of the Act

Certain preexisting rate spreads covered by the local overland ter

ritorial divisions were continued unchanged remain status quo at

the first joint meeting in January 1953 item No 4 joint memorandum

of decisions and the rate making initiative authority was made s b

ject to concurrence by the noninitiating conference at the Joint Meet

ing in May 1955 item No 3 joint memorandum of decisions

The territorial divisions served as the basis rordassifying commodi
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ties who shipment originated in the local territories as local initia

tive and local competitive commodities and for classifying the

commodities originating in between as subject to rules regulating over

land rates The decisions as to initiative and competitive classHica

tions were that certain commodities would be subject to the authority
of the members or one conference to initiate rate changes and these

commodities are said to be ina local initiative commodity category
Ifone conference has been authorized to initiate a rate change it may

adjust the rate its effective date its expiration date the period of

quotation or forward bookings or the establishment or termination

of contract rates In order to qualify for a local initiative classifica

tion 70 percent of the total annual movement or anyone commodity
in an agreed list of commodities would establish the initiative for

exercising rate making authority After May 1955 concurrence was

required before the conference having rate making initiative could

change the rate basis terms and conditions or open or close rates

Other changes requiring concurrence were also decided upon All

commodities not classified as local initiative were local competitive
With regard to the latter commodities the decision wasthat changes
in rates by either conference had to be concurred in by the other con

ference In other words the two conferences had to agree before a

changed r3lte could be charged and a large part of the time taken up

at annual conrerences as shown by the minutes wasspent in reviewing
and agreeing on rate changes for individual commodities Special
procedures were provided for reaching agreement expeditiously where

concurrence was required between annual meetings
Far East and Pacific iVestbound agreed that a minimum difference

between the rates from the coasts served by each should exist meas

ured by the accessorial charges assessed the cargo by Pacific and

that on those items which presently carry a esser difference Atlantic

Far East may adjust upward to the above measure or Pacific may

adjust downward and where present difference is greater than the

amount of accessorial charge same will be maintained unless other

wise mutually agreed
Overland commodities are those which move under theterms or the

Pacific Westbound overland tariff The tariff applies roughly to all

commodities originating east of the Rocky 1ountains and received

by Pacific Westbound carriers under through rail ocean bills of lading
As to the freight rates on overland commodities the two conferences

agreed that the present Overland rate spreads remain status quo

pending outcom ofthe Overland Rate Study by the two Conferences

The decisions at meetings were oral and recorded in minutes which

are considered as memorandums of oral agreements
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It is concluded that the additional agreements having the effect
and purpose described are agreements described in the first paragraph
of section 15 ofthe Act because they

a Give special privileges and advantages and regulate the char
acter of freight traffic to be carried when they establish the list of
commodities subject to initiative power to change rates and make a

commodity eligible for the initiative list if 70 percent of total annual
movement of a commodity is shipped from an area

b Fix and regulate transportation rates and give special ad

vantages when they specify rates for separate commodities define
the commodities and territories for the purpose of giving differing
powers to change rates with or without concurrence or when they
establish a principle of parity or prescribe differentials in certain
rates

c Give and receive special privileges and advantages and regulate
competition when they establish local and overland territories

All of the agreements further involve the control or regulation of

competition and cooperative working arrangements Agreements
such as these go well beyond the authorization to make rules for the
transaction of business including machinery for the change of rates

Court decisions substantiate theconclusion noted
The subjects of the agreements evidenced by theminutes are neither

hanges in the dollar amounts of rates which do not have to be filed
Ex Parte Section 15 Inquiry 1 USSB 121 125 1927 nor rules

and regulations governing the application of the rates Empire State

Highway TJ ansportation Ass n v FMB 291 F 2d 336 D C Cir
Oert denied 368 U S 931 1961 and the Mitsui case cited by the

majority
An agreement among carriers to establish an exclusive patronage

contract system with dual rate levels on the other hand can hardly
be classified as an interstitial sort of adjustnlent since it introduces

an entirely new scheme of rate combination and discrimination not
embodied in the basic agreement Isbrandtsen 00 Inc v U S

et al 211 F 2d 51 at p 56 U S App D C Oert denied 347 U S
990 1954 The foregoing was stated in response to the Board s

claim that it might allow the agreement to go into effect in advance

of formal approval because the basic conference agreement authorizes
dual rate system agreement In the present record the agreelnents
defining local and overland territories classifying cargo as local

initiative local competitive and overland and establishing rate

differentials or parity of rates are equally not the routine arrange
ments described in CFR 222 16 nor interstitial adjustments for

8 F M C



580 FEDERAL MARITIME COMMISSION

carrying out the approved Agreement No 8200 but are new agree
ments Generally I agree with the majority s reasoning that the

practical effect of agreem Jts such as these also puts them well be

yond any authorizations to make procedure or carrying out arrange
ments because they significantly alter the power of the parties to

establish rates without interference from each other Before the

agreements each had power to fix rates from the coast each serves

free of interference fron1 the other After the agreements became

effective each gave up part of its power to fix rates by promises each

to the other that they would consult and concur before taking action

and by promises regarding the limited conditions under which each

had power to decide without consultation After the agreements each

conference also acquired an expanded authority to influence the rates

on the opposite coast an authority which did not exist before This

is an entirely new scheme of rate comhination Agreement No

8200 did not create this alteration of power positions but only
established procedures in Article FIRST for bringing it about

Such relinquishment of some power over rates and expansion of

power over other rates does not involve rules for the conduct of

meetings nor machinery for changing rates and was accomplished by
agreements not sanctioned by Agreement No 8200 The alteration

of obligations was created by the subsequent additional new agree

ments which should have been filedfor approval
Iagree further with the majority s reasoning in regard to the con

currence procedure as being covered by Agreement No 8200 with

respect to the initialmeeting only and not to subsequent rate making
decisions Section 15 of the Act requires that the agreements de

scribed be filed immediately
2 The additional agreements werenot filed

The next question is whether the agreements not sanctioned by
Agreement No 8200 nor otherwise incorporated therein and there

fore subject to being filed immediately were actually filed Or whether

they were filed as a result of the activities of a member of the Com
mission and the staff in arranging for filing the minutes for infor

mation purposes
The Commission s rules in CFR 222 11 require that the agree

ments to be filed should be accompanied by a letter stating that they
are offered for file in compliance with section 15 of the Shipping Act

1916 These rules were not followed Neither the record herein nor

the Commission s files of which official notice is taken show any such

letter statement or offer

The conferences between officials of Far East and Pacific West
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hound and a member of the Board and the staff do not establish such

filing The subject of filing wasnever raised according to the record
and minutes yere mailed for many years without any letter of trans

mittal nor any request for one As a conference official testified
At no time prior to the issuance of the order of investigation in the

instant proceedings did the FEC receive any communication from the
Commission or predecessors charging that any action of the parties
to Agreement No 8200 was illegal or in any respect improper or

even questioning the legality or propriety thereof The lack of any
communication or question on the subject absent a requirement on

the part of anyone to do so did not relieve respondeIlts from their

responsibility it is incumbent on respondents to follow the la and
to comply with officialljr published implementing regulations It is
concluded that failure to file as requIred by the first paragraph of
section 15 of the Act has been proven

3 The additional agreements were not approved
Approval of the agreements embodied in minutes and required to

be filed has not been obtained as required by the second paragraph
of section 15 of the Act Unless filed there can be no approval of

agreements This issue is likewise covered by the rules in CFR
222 15 as well as by court decision The rule stated as of the time

the acts herein occurred the practice of assuming approval of the
Commission of copies of minutes of meetings 01 before the Com
mission has formally ruled thereon is no longer sanctioned

A court has stated in response to an argument that since the Board
had not disapproved a duaI rate system it had in effect approved
dual rates that the agreements were not approved by the regulatory
agency merely because it was silent concerning them and the rates 1

were therefore illegal empner v Federal Maritime 00 1T1n sI 313
F 2d 586 D C Cir 1963 Oert denied Oct 14 1963
tsimilar situation was before the courts in connection with the ap

provaof a dual rate contract system as a result of furnishing a writ
ten statement to the Board comparabIe to the furnishing of minutes
here bearing the Board s received stamp as shown in the facts
The Court said The statement filed vhich has appended form
contracts with shippers is significantly marked received and not ap
proved as are the basic agreement and its amendments in the Board s

file Itwas held that since plaintiff s exclusive patronage dual rate

system had not been approved the contract vith defendant vould not

1 The reference to rates Is believed to be erroneOllS and should be to agreements
No rates were In evidence in the record the Commission s report was sl1ent concerning
rates rates were not in issue and were a non existent factor in the case What was re
ferred to was pt obably the agreements creating the dual rates system
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support a claim based thereon and defendant s motion for a summary

judgment was granted River Plate and Brazil Oonference et cd v

Pressed Steel 04r 00 Inc 124 F 2d 88 91 92 affirmed 227 F 2d

60 1955

Illegality in such case as in this proceeding is based on theprovision
of section 15 of the Act that any agreement not approved

by the Commission shall be unlawful and agreements

shall be lawful only when and as long as approved by the Commission
The agreements evidenced by the minutes have been neither filed nor

approved and have been both unlawful from the dates of themeetillgs
at which the actions took place and with the exception of the concur

rence procedure agreement are not excepted from the provisions of the

Act approved July 2 1890 26 Stat 209 15 U S C 1 7 nor frOlll the

provisions of sections 73 to 77 both inclusive of the Act approved
tugust 27 1894 28 IS tat 570 15 D S C 8 11

The preceding discussion has shown first what the respondents
actually did pursuant to their approved agreement to establish ma

chinery which is herein limited to procedures at meetings and second

hat was done was without sanction in respondents approved Agree
ment No 8200 and therefore vas of sueh a character as to require filing
with the Commission of a new agreenlent labeled as such and aecom

panied by a request for approval as suggested for our inquiry by the

Court in Oarnation 00 v Pacific Westbound Oonference et al 336

F 2d 650 at pp 666 667 rehearing denied Id p 667 July 30 1964

In response to that part of the initiating order of October 26 1959

requiring a Commission determination hether said Agreement No

8200 is a true and complete agreement of the parties within the mean

ing of said section 1 5 it is concluded that Agreement No 8200 is a

true and complete agreement with respect to certain procedures and

notifications but the agreements evidenced by the minutes of their

meetings are additional agreements of the type described in section 15

of the Act which were not filed I do not agree with the majority
that they are supplemental

4 The additional agreements may not be approved at this time

The agreements found herein to have been unfiled and unapproved
consist of oral agreements reduced to memorandums in the form of

abstracts or summaries of minutes of meetings I agree with the

majority s reasoning that the agreements are not before us in a form

permitting approval Preferably the Commission should review pre
cise agreements that it has down in writing before it a nd bearing sig
natures of those bound thereby Until agreements are filed represent
ing a true and complete statement of what is to be done by the parties
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the C mlmission cannot know what it is reviewing In view of these

practical difficulties it is not desirable to attempt to prejudge whether

any true and complete agreement that Inight be formulated and filed

should be disapproved
5 The overland agreement may not be approved at this time
The Examiner decided the so called overland agreement was in viola

tion of section 15 of the Act because it was not a part of Agree1Ifent
No 8200 but should be incorporated in Agreement No 8200 and

Agreement No 8 200 as amended shouldbe approved
One of the confereIces agreements was to continue to establish rates

for commodities from the overland territory without any change in

ple liously established differentials present overland rate spreads
remain status quo exhibits 3 and 3A p 5 The rate differ
entials which I believe establish competitive relationships existed in

1925 or before

Pacific 17estbound reduces its rates on comnloditieB originating in
overland territory helow its rates on commodities originating in local

territory to an amount making shippers from overland territory pay
after adding their inland railroad rates thesame amount as they would

pay if the shippers used Far East carriers after paying inland railroad

charges to ports plus Far East rates from either Atlantic or Gulf of
iexjeo coast ports
Under the agreement the competitive relationship between the two

conferences through their power to fix rates independently of each
other has been regulated so as to produce a n automatic reduction in
overland rates following a reduction in the Far East local rates in
order to preserve existing differentials Tr 232 360
Iagree with the majority s reasoning as to the restraining effect

but cannot on this record determine the effect of operations under the

agreement ts with the other additional agreements the respondents
will have to fileat some future time their complete agremnents affecting
overland territories and rates for approval in a proceeding where its
1a vfulness can bedetennined underthe Act

6 The unapproved agreements were ca rried out

The record shows without denial that all of the decisions taken at

meetings were acted on and there was continuous performance of

werything decided to be done at the annual interconference meetings
The actions constituting performance were accomplished directly by
the principals through their employees or agents and were aCCOlll

plished in hole or in part as the circumstances required Such ac

tivity constitutes a carrying out of what has herein found to be agree
ments that have notbeen approved by the Commission
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B Agreement No 8200 issues

The Board ordered an investigation to determine whether Agree
ment No 8200 a was being carried out in a manner which made it

contrary to certain standards of section 15 of the A t or b operated
to the detriment of the commerce or c was in violation of the Act

The Examiner addressed himself to the issues of the public interest

in a hearing to determine whether Agreement No 8200 should he

granted continued approvalmodified or disapproved
1 Agreement No 8200 is not being carried out contrary to

section 15

The issue of whether Agreement No 8200 wasbeing carried out in

a manner which makes is contrary to certain standards of section 15

was decided by the Examiner in the context of the concurrence pravi
sian obligations being contrary to the provision in item 1 in the

second paragraph of section 15 of the Act directing the Commission
not to approve or continue approval of any agrement between confer

ences serving different and competitive trades unless each conference

maintains the right of independent action

In this context the Examiner decided the concurrence provision is

illegal Agreement No 8200 however provides Anything con

tained herein or in the rules and regulations adopted at the initial

meeting as from time to time amended to the contrarynotwithstanding
if either group of lines should determine that conditions affecting its

operations require an immediate change in its tariffs it may

notify the other group Thereafter changes may be made and the

action shall not constitute abreach or violation of this Agree
ment Article SEOOND Iagree with the majority s reasoning in

reversing the Examiner The Examiner s reasoning requires that the

right the statutory word be converted into an obligation or duty
to act independently later after the right is created in conference

operations This is incorrect Other parts of the legislative history
fully support the inference that Congress was only restricting the

authority to approve agreements and not establishing standards by
which to judge operations as the majority states In this case the

operations were also shown to have occurred long before October 3

1961 when the statute was enacted If the past operations were un

lawful they must be punished hy other means than by declaring illegal
an agreement that creates a future right of independent action con

sistently with the law s command vVhen the agreed right is created

by appropriate provisions the law is complied with Respondents
provision complies with thelaw

2 Agreement No 8200 does not operate to the detriment of

commerce
8 F M C
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Vith regard to the remainder ofAgreement No 8200 after excision
of the c oncurrence provision the Examiner decided that Agreement
No 8200 should be reapproved and should be modified by amendment

to incorporate the complete agreement found herein to be outside the

scope of said agreement
The reapproval of Agreement No 8200 was not ordered in our ini

tiating order although disapproval might result from findings under

item 2 of our order as described in I above This result is pre
cluded by our decision that Agreement No 8200 alone is not being
carried out unjustly or unfairly nor is a detriment to conunerce nor

is in violation of the Act rather certain other actions and agreements
not a part thereof have these results There are no proofs herein

relative to discrimination or detriments to commerce or law violation

relative to the performance of the express terms of Agreement No

8200 The terms of the additional agreements aTe not to be implied
as part of Agreement No 8200 nor as a performance thereof

Carnation raised an issue questioning the need or desirability of

Agreement No 8200 because of certain conflicts of interest in voting
decisions thereunder by the many lines which are members of both

Far East and Pacific Vestbound The factorsof need and desirability
re not standards for approval of agreements Rather the Act pre

scribes that if certain conditions are shown agreements shall be dis

approved and the Commission shall approve all other agreements
inodifications or cancellations The evidence as to conflicts of interest

in voting was not developed to the point of proving detriments to

commerce or contrariety with public interest or conflict with the

remaining tests The Inere existence of the s me members in both

conferences wasthought to speak for itself but this is not the case and

facts showing how commerce and publ c interest are adversely affected

must be shown as well

Approval of Agreement No 8200 was opposed primarily on the

assumption that the unfiled agreenlents are a part thereof and because

some are unlawful Agreement No 8200 must be disapproved This

is not the case the agreements are separate agreements going beyond
procedures and it will take more than an examination of the defects

of present operations particularly in relation to the overland rate

structure to pass on the questions ofapprovaJbility
Possibly thisissue wasprovoked by the wording of the Board s order

regarding true and complete agreements If Agreement No 8200

is not true and complete in the sense of having heen supplemented
the majority would have to disapprove it and could not state we

fincl insufficient evidence to disapprove Agreement No 8200 becans

I 8 F fC
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the evidence of supplemental agreements is all that is needed In my
view the other agreements are new and additional having no direct

relation to Agreement No 8 00

There is no justification on this record for reversing the existing
approval of Agreement No 8200 based on detriments to commerce

3 Agreement No 8200 does not violate the Act

The issue of whether Agreement No 8200 was in violation of the

Act was decided by the Examiner in the context of the use of the

initiative and concurrence rights consistently with their additional

agreements These agreements are also separate from Agreement No

8200 He decided that the manner of using the initiative resulted

in respondents violating section 16 of the Act and Iagree we should

sustain the Examiner in this respect but such finding is not related

to disapproval of Agreement No 8200 The law is being violated

apart from Agreement No 8200

C Exercise of rights as a violation of section 16 of the Act
Iagree with the reasoning of the majority in regard to the use of

the rate making initiative procedures with regard to evaporated milk

and that the interconference commitments were a shaIn as far as the

treatment of Carnation was concerned
As a result of the failure of the conferences to abide by thei r com

mitments to not interfere in the other s rate making rights respond
ents in violation of section 16 of the Act subjected Carnation as a

person West Coast ports as localities and the commodity evaporated
milk to undue and unreasonable disadvantage Not getting an other
wise available reduction made the disadvantage undue The failure
to abide by commitments and the failure to exercise rights when it

suited the interests of the parties shown by the failure without satis

factory reason to treat evaporated milk the same as other 70 percent
commodities made the disadvantage unreasonable The agree
ment was carried out by the refusal to put evaporated milk on the

initiative list in spite ofeligibility in a manner which made it unfair

as between east and west coast carriers shippers and ports and

in a mannerdiscriminatory to Carnation

IV FACTS

1 Far East and Pacific Westbound each on behalf of its members
s common carriers by water in foreign commerce are parties to an

agreement made N ovember 5 1952 by which they agree to establish
from time to time rates to be charged for the transportation of com

nlodities and the rules and regulations governing the application of
said rates excepting rates on 12 specified commodities The agree
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ment stipulates the procedures for subsequent meetings or intercoll
ference interchanges of information to accomplish the rate regulating
objeotives and to reach decisions

2 Before the agreement was signed there had been a discussion of

the subject at a meeting on January 16 1952 bebveen the Chairman

of the Far East Conference the Secretary 1anager of Pacific Vest

bound a member of the Board our predecessor agency and two

employees on the staff of the Board exhibit 8 par 16 pp 9 10

At this meeting the Board member told the group that he was very

much interested in seeing the two Conferences form a joint agree
ment and that he hoped it could be finalized without delay One

of the staff members said he and at least one member of the Board

would like to see a joint agreement put into effect i exhibit

8 par 16 17 pp 9 10

3 A draft agreement was prepared and personally delivered on

September 4 1952 by Far Easfs Chairman to the Board s staff with

a request for an informal review of the agreement and opinion as

to whether it would be recommended by the regulations office for

approval Jd par 21 p 11 The regulations office on September 18

1952 sent Far East written informal comments on the draft Jd

par 22 p 12 Another revised draft was prepared and made final

by execution by the parties on November 5 1952 Jd par 25 p 12

On the same date a copy of the executed agreement was transmitted
to the Board with a request for approval under section 15 of the

ct and approval followed as evidenced by a not lition on the copy in

the record Approved by Order of F 1B dated December 29 1952

exhibit 13

4 Obligations relative to performance of later actions uncleI Agree
ment No 8200 are as follows

Pi1 st As promptly as possible after the approval of tbis agreement by tbe

Federal Maritime Board tbe parties shall hold a meeting whicb is hereinafter

referred to as the initial meeting lbe initial meeting sball be held at a time

and place to be mutually agreed upon by the parties hereto If however prior

to the 30th dav after sueh aPl1roval the parties hereto sball not so have mutually

agreed upon the time and place for tbe bolding of the initial meeting said

initial meeting shall be held on the 40th day after such approval at the Fair

mont Hotel in the city of San Francisco Calif and if sucb 40th day sbaH fall

on a Saturday Sunday or legal holiday said meeting sball be beld on the second

business day thereafter at the same place Such meeting Shall be attended

uy revresentatives of the PACIFIC LINIDS and of the ATLANTIC GULF

LINES All matters coming before tbe initial meeting for consideration and

action shall he determined only by a concurrence of the PACIFIC LINES

acting as a group and of the Al LANTIC GULF LINES acting as a group

each in accordance with the procedures prescribed by its respective Conference

Agreement with respect to the establishment or cbange of rates The initial
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meeting shall make rules not inconsistent with the provisions of this agreement
for the conduct of all meetings to be held hereunder and for the the transaction
of such other business as the parties may be permitted to conduct by virtue

hereof including the Proyision of the machinery fOr the change of any rates

rules or regulations adopted at the initial meeting 01 at any subsequent meeting
Second Anything contained herein or in the rules and regulations adopted

at the initial meeting as frOm time to time amended to the contrary notwith

standing if either grQup Qf lines should determine that conditions affecting its

operations require an immediate change in its tariffs it may notify the other

group thereof specifying the changes which it proposes to put intO effect 48

hours after the giving of such nQtice if given by telegram or 72 hQurs after thegiv
ing of such nQtice if given by air mail and a summary of the facts which justify
the changes on said short nOtice Forty eight hours or 72 hours after the giving
of such notice dependent upon the medium by which such notice shall have

been given the notifying group may make such changes as stated in said notice

and the other group may at the end of 48 hQurs or a t the end of 72 hours

as the case may be after the giving Qf such notice make such changes in its

tariffs as it may see fitand the action of the grOups so taken shall notconstitute

a breach 01 violation of this agreement The parties shall however promptly
give to the governmental agency charged with the administration of section 15

O f the Shipping Act 1916 as amended copies of any notices and information

with respect to any changes in tariffs given 0 1 made as provided for in this
Article Second

5 The remaining six out ofeight articles deal with a filing copies
of proceedings with he Board b admission of new parties to and
termination of membership in conferences c method of giving
notices d the effective date of the agreement e expenses of repre
sentation and f termination of theagreement

6 Since the agreement was signed the parties have held 13

meetings
7 Insofar as rates and the subj ects of this proceeding are concerned

the members of respondent conferences met and adopted resolutions

or collectively agreed to a common course of action at meetings held
at least annually since 1953 as evidenced by written minutes which
werefurnished to the Board and the Commission and are now in the
Commission s files as follows

January 26 30 1953 Minutes stamped Received 11 15 a m

February 24 1953 Regulations Office FMB

September 2225 1953 Minutes stamped Received 12 30 p m

October 12 1953 Regulations Office FMB

September 10 14 1954 Minutes stamped Received 12 05 p m

October4 1954 Regulations Office FMB

April 30 to May 5 1955 Minutes stamped Received 1 30 p m

J 1ay 31 1955 Regulations Office FMB

May 7 10 1956 Minutes stamped Received 2 15 p m May 28
1956 Regulations Office FMB

8 F lLC
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M ay 6 9 1957 11inutes stamped Received 9 45 a m June 6

1957 Hegulations Office FMB

j1ay 5 18 1958 Minutes stamped Received 1 30 p m June 16

19 58 Regulations Office FMB

May 47 1959 Minutes stamped Received 10 45 a m June 23

1959 Regulations Office FMB

March 7 10 1960 Minutes stamped Received 2 30 p m April 15

1960 Hegulations Office FMJ3

May 8 11 1961 Minutes stamped Received 1 05 pm June 26

1961 Office of Regulations FMB

jtay 24 1962 Mjnutes stamped Received 11 30 a m June 7

1962 Bureau of Foreign Regulation FMC

Note As of the time of hearings in l1ay 1962 only the foregoing
meetings had occurred

l1ay 15 17 1963 Minuters stamped Received 9 45 a m June 17

1963 Bureau of Foreign Regulation FMC l

April 13 17 1964 l1inutes stamped Received 10 05 a m May 25

1964 Bureau of Foreign Regulation FMC See exhibit 3 3A for

compendium issued July 15 1956

At joint meeting No 5 in ltay 1956 the follo ving action as taken

At the close of each joint meeting the spokesmen for the two confer

ences shall agree upon that portion of the minutes of that meeting
which shall become a part of the memorandum of decisions The

Inemorandums of decisions are exhibits in this record See exhibits

3 and 3A p 7 item 8

8 The record does not show that the minutes furnished during the

years involved in this proceeding 1953 1959 or the memorandums

of decisions were accompanied by any letter of transmittal nor do

the Commission s files of which Itake official notice show any such

letter or any statement that the minutes or abstracts were offered for

file in compliance withsection 15 of theAct or any request for Commis

sion approval thereof The Commission s records show no referral

to it for approval nor was any exprlrSS approval of the minutes given
See exhibit 8 p 13 par 27 and p 14 par 32 for testimony re

informational nature of submission

9 Evidence of the Board s knowledge about the conferences actions

is contained in a letter from the Chairman of theBoard to the Director

of the Freight Traffic Department of the California l1anufacturers

Association datedl1arch16 1953 stating
I Information now before us shows that while no agreement wlth respect

to particular ratesas reached at the initial meeting such meeting did result in

mutual understandings on certain basic policies operational patterns and pro

cedural mechanics and that committees were named to work out details to accom
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pUsh the matters an which there was agreement by the members and to study
and repart an particular subjects to be given cansideration at future meetings
Bath canferences have now agreed that hen camparing East Coast and West
Coast rates the handling charges tolls and wharfage paid by the cargo wHI be
included In other words the total freight rate to be Comparedwill be computed
an the basis af the ocean freight rate as per the tariff plus any handling charges
tollsorwharfage which areforaccount of t 1e cargo

As was expected there was a wide divergence af views with respect to the
Inatter of rates as between the two conferences an cargo classed as local earn

petitive Further study is to be made of this problem and committees have
been designated by the two canferences for this purpase They are to meet in

Chicago the early part af April It is worthy of note that in agreeing to this
the Pacific Vestbaund Conference announced that it reaffirmed its views that the

principle af a basic spread be recognized between Atlantic Gulf and Pacific rates
in favor of the Pacific and that it initends to cautinue discussion of this subject
far final joint determination Exhibit 8 item 5 p 1

10 At all times from December 31 19481 to the present the Code of
Federal Regulations contained rules regarding filing of agreements

See 1949 Edition Code of Federal Regulations containing a codi
fication of documents of general applicability and future effect as of
December 13 1948 Title 46Shipping Oh II United States
M aritime Commission Part

222Statements and Agreements Re

quired to be Filed See also Cumulative Pocket Supplement for Use

luring 1953 continued in the 19 53 revision containing such codifica
tion of documents as of Dec 31 1953 under the same code sections
and the Cumulative Pocket Supplement Revised as of Jan 1 1957
and continued in the current revision as of Jan 1 1958 including the
Pocket Supplement as of Jan 1 1964

11 A typical format of minutes and proof of the action taken on

territorial division and initiative authority on rate making is as

lollows

3 Minutes of Joint Meeting No 1 Pacific Westbound ConferenceFar East

Conference Held at the Santa Balbara Biltmore Santa Barbara California

January 2629th 1953

Mr Winston J Jones Joint Chairman called the meeting to order at 2 30
p m and extended a waru velcome to both conferences and expressed the hope
that the meeting would be productive in finalizing the details regarding the

joint agreement
II

DOCKET SUBJECT NO 4 DEFINITION OF TERRITORIES LOCAL AND OVERI AND

It was agreed that local and averland territories shall be as follaws
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Atlantic Gulf

Maine

Xew Hampshire
Vermont

Massachusetts

Rhode Island

Connecticut

New York

New Jersey

Pacific

Vashington
Oregon
California

Wyoming

Local TerrU01 ies

Pennsylvania
Delaware

Maryland
Virginia
Vest Virginia
North Carolina

South Carolina

Georgia

Florida

Alabama

Mississippi
Louisiana

Texas

District of Columbia

Idaho

Ctah

Arizona

Montana

XenHla

British Columbia
Alberta

Saskatchewan

Ove1land Tcn t01 Y

hat territory lying between the two local zones

DOCKE I SUBJECT NO 5 CLASSIFICATION OF CARGO

a LOl l In1tia tive Itwas agreed that 70 percent of thetotal annual move

ment of anyone commodity of an agreed list of commodities would establish

the initiatie rate making authority
b Local CcnnpctUi ve It was agreed that all cargo originating in local ter

ritorie except for open rate items that have not been classified as initiative

is local competit ive

c O erland Cm go It was agreed that overland cargo is that cargo originat
ing inagreed overland territories

lit

DOCKET SUBJECT NO 13 l IECHANICS OF THE AGREEifENT CONTINUED

7 CONCURRENCES

a Vhere a concurrence is required and where a request for

concunence for adjustment in a rate is made by either conference it

is agreed that such concurrence shall be sent and replied to by tele

graph In the event no reply is received by the conference applying
for sueh concurrence within 5 days after the original application is

disputeheel Sundays and holidays excluded it is agreed that COll

currence shall be considered automatically granted
b Requests for concurrence shall contain fnll data regarding

the eommodity in question as follows

1 Nature of commodity and use

2 Export packing
3 Veight and measurement per package and cubic feet per

2 000 lbs
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4 Invoice value at shipping point
5 Pointoforigin
6 Rail rates both coasts iii

7 Estimated annual tonnage
8 Period ofmovement

9 Necessity for r3lte and reasons and any other data that will be
of assistance in concluding the subject under discussion

c vVhenever after full and reasonable consideration of any rate

subject in which concurrence is requested one or the other confer

ence finally declines such concurrence renewal of requests can only
be made after satisfactory information is supplied It is distinctly
understood that the conference refusing concurrence shall in their
refusal clearly explain the reason for so refusing and explain in
detail the further information required to give the matter further
consideration

Meeting No 1 supra

Received 11 30 am

Oct 4 1954

Regulation Office

Federal Maritime Board

b MINUTES OF JOINT MEETING NO 3 PACIFIC WESTBOUND CONFERENCE AND FAR

EAST CONFERENCE HELD AT BANFF SPRINGS HOTEL BANFF ALBERTA CANADA

September 1014 1954

1 K H Fillnesey Joint Chairman called the meeting to order at 11 00 a m

September 10 1954 and extended a cordial welcome to the members of both
conferences

DOOKET SUBJECT NO I ROLL CALL

The secretary called the roll and reported all members of Pacific Westbound

Conference present except Knutsen Line and Pacific Far East Line Inc and
all members of F lr East Conference represented except Intercontinental Marine
Lines Inc Kawasaki Kisen Kaisha Ltd Kokusai Line Shinnihon Steamship
Co Ltd States Marine Corporation and Waterman Steamship Corporation

I I

DOCKET SUBJECT NO 4 LOCAL OOMPETITIVE OARGO

1 Sp1 ead in Rates Definition of Local Oompetitive Rate Ba8is

I

Far East Oonfe1 ence Position That the principle of parity in establishing
the level of loeal competitive rates is fundamental
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Position of Both Confel enc6s Both conferences agree that the Ocean Rate

Basis used for comparative purposes between the Atlantic Gulf and Pacific

shaH comprise the total ocean freight plus handling charges tolls or wharfage

paid by the cargo through either Atlantic Gulf or Pacific ports
Both conferences agree to continue their efforts to reconcile differences in

their fundamental positions as statedahove

12 Other actions taken at meetings cover the definition of the

local ocean rate basis and specifying 17 conunodities subject to

rate making initiative by Far East and 20 comlnodities by Pacific

Westbound struting differentials in rates between the two coasts pro
cedures for changing rates agreeing not to divulge information in

regard to ehanges in rates creating a duty to use unifonn minimum

bill of lading charges and a variety of agreements on rate changes
and classifications exhibits 3 3A

13 Hate making initiative wasdefined as follows

I

1

JOINT MEMORANDUM OF DECISIONS

1st Rev page 5

Issued MaJ 9 1960

ITEM NO g nEFINITION OF LOCAL OCEAN RATE BASIS CONTINUED

c Rate Making Initiative

Joint Mtg No 4May 1955

The term rate making initiative as expressed herein when delegated to

either conferenceshall be limited to

1 Measure of the rate

2 Effective date

3 Expiry date

4 Period of quotation or forward booking
5 Establishment or termination of contract rates

The conference having the ratemaking initiative on a commodity may not

change tbe rate basis terms and conditions or open or close the rate of that

commodity without concurrence from the otherconference
Joint Mtg No 5May 1956

Rate making initiative shall be confined to the commodity named and does

not include the right to interpret additional items to the initiative commodity
without concurrence by the other conference

Joint lftg N o 9March 1960

Once concurrence has been given for the opening of a rate the conference

having the ratemaking initiative nily extend the expiration date of the open

rate authorization without the further concurrence of the other conference

4 DEFINITION OE OVERLAND RATE BASIS

Joint l ftg No I January 1953

Present overland rate spreads remain status quo pending outcome of theoyer

land rate study hy the h o conferences For stated positions of theconferences

on qnef1ion of overland rates see minutes of joint meeting No 1 docket subject
5 c
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14 As a result of decisions made pursuant to the conferences under
I

taking videnced by the actions at interconference meetings the follow

ing events hae occurred

a Intervenor Carnation Co had before Pacific Westbound in a let

ter dated Novemher 11 1957 a proposal to restore the lower rates on

evaporated milk in effect before ay 1 covering transporta tlOn fronl J
West Coast ports to the Philippines exhibit 19 p 1

b In
1957

90 percent or more of the total annual movement of evap
orated milk was from the Pacific Coast Tr 210 306 but Carnation
did not know that Pacific vYestbound was entitled to have the r te

Juaking initiative on this item Conference meetings in 1957 and 1958
show shippers requests for a reduction in the rate for evaporated
milk Pacific Westbound expressed willingness to reduce rates for

transportaton of evaporated milk to the Philippines exhibit 19 p
4 item d 5 12

c Far East refused to concur or agree to giving Pacific vVestbound
rate making initiative on evaporated milk exhibit 19 p 12 and the
last refusal to adjust was coplillunicated to Carnation on May 12 1958

exhibit 19 pp 1415 Tr p 255

d Pacific Westbound at joint meeting No 7 in May 1958 agreed to

withdraw its request for oncurrence to reduce local and overland rates

on item 1350evaporated milk exhibit 19 p 13
15 Far East and Pacific Westbound establish freight rates for the

transportation o commodities in foreign commerce from U S Atlantic
Gulf ofMexico in the case ofFar East and Pacific Coast ports in the

case of Pacific Westbound to ports in Japan Korea Taiwan Siheria

M anchuria China Hong Kong the Philippine Islands Vietnam and

Cambodia exhibit 8 p I item 2 Pacific Westbound also serves

Thailand exhibit 12 p 1

FEDERAL MARITIME COMMISSION

No 872

JOINT AGREEMENT BETWEEN MEMBER LINES OF THE FAR EAST CON
FERENCE AND THE MEMBER LINES OF THE PACIFIC WESTBOUND CONw

FERENCE

ORDER

Full investgation in this pro eedjng having been had and the Com
o

mission on this day having made and entered of record areportstating
8 F M C
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its conclusions and decisions thereon which report is hereby referred

to and nlade a part hereof and having found that the supplementary
agreements affecting overland rates concurrence procedures and the

placement of items an the initiative list constitute unapproved agree
Inents which are required to be filed with the Commission for approval
pursuant to sect ion 15 of the Shipping Act 1916

Therefore It is Olyle red That the respondents Far East Conference

and Pacific estbound Conference cease and desist from carrying out

such supplementary agreements until filed with and approved by the

Commission

By the Commission

Signed THOMAS LISI

Secretary
S F M C
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No 890

IN THE 1ATTER OF UNAPPROVED SECTION 15 AGREEUENTS SPANISH
PORTUGUESE TRADE

No 891

IN THE MAlTER OF RATES CHARGES AND PRACTICES OF CARRIERS

ENGAGED IN THE TRADE BETWEEN UNIlED STATES AND SPAIN

PORTUGAL

Decided A ugust 6 1965

Three Respondents found during period from 1952 to 1959 to have entered into

certain unapproved agreements or understandings in the trade between

United States and Spain and to have failed immediately to file the agree

ments or understandings with the Federal Maritime Commission all in

violation of section 15 Shipping Act 1916

Respondents found during period involved herein not to have been in violation

of sections 16 and 17 of the Shipping Act 1916

Burton H lVhite and Elliott B Nixon on behalf of Compagnie de

Navigation Fraissinet et Cyprien Fabre

Ralph D Ray Paul M Bernstein Stuart D Baker Oarl S Rowe

Frank B Stone and Lino A Graglia on behalf of American Export
Lines Inc

ThomasK Roche and Sanford o Miller on behalf of Concordia
Line

J Joseph Noble on behalf of Compania Espanola de Navegacion
Maritima S A and Compania Trasatlantica Espanola S 1

Seymowr H Kligler and lle11rtn Goldman on behalf of Naviera

Aznar S A

Frank Gormley William Jarrel Smith Jr Roger A McShea III
and Robert J Blackwell as Hearing Counsel

596
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REPORT

By THE COMlfISSION John HarBee Ohairman James V Day Vice

OhairmanGeorge H IIearn Oommissioner

These proceedings arose as a result of the 1959 hearings before the

Antitrust Subcommittee of the House Commttee on the Judiciary
where testimony was adduced indicating that certain steamship com

panies engaged in the trade between the United States and Spain
Portugal had since 1950 entered into certain agreements within the

contemplation of section 15 of the Shipping Act 1916 the Act with

out having filed said agreements with the Federal Maritime Board for

approval and had paid commissions rebates refunds bonifications

gratuities and bonuses etc to shippers forwarders and brokers in

violation of sections 16 and 17 of the Act Subsequently the mise
was referred to the Board 1 for agency investigation and determina

tion Two orders of investigation were issued one concerning un

filed agreements in possible violation of section 15 was docketed as No

890 the other concerning commissions refunds and concessions made

to shippers and others in possible violation of sections 16 and 17 was

docketed as No 891 American Export Lines Inc Export Com

pagnie de Navigation Fraissinet et Cyprien Fabre Fabre Con

cordia Line Concordi Compagnia Espanola de Navigacion Mari

tima S A Cia Espanola Compagnia Trasatlantica Royal Mail

Compania Tras tlantica Espanola S A Spanish Line Ybarra and

Company Ybarra and Naviera Aznar S A Aznar were named

as respondents in each proceeding Ybarra was subsequently dis

missed as a respondent because it did not serve t e trade involved

dl ring the period covered by the investigations All the remaining
lines are currently respondents in these proceedings however Hear

ing Counsel has conceded that as to Cia Espanola Royal Mail Spanish
Line and Aznar there is insufficient evidence of record on which to

base any findings of violations of the Act Examiner Edward C
Johnson has recommended their dismissal as respondents herein a

recommendation with which weagree and hereby adopt 2

All of the exhibits introduced in evidence in this proceeding an

anthology of nearly 200 documents were drawn from the files of re

spondents or their agents Although a large majority of these docu

ments were from the files of Export documents from the files of agents

Commlssloner Barrett did not participate
1 By Rerganlzatlon Plan No 7 1961 effective Augu8t 12 1961 the functions of the

former Federal Maritime Board were transferred to the Federal Maritime CommlssloD

Hereafter the Federal Maritime Commission as well as its predecesso s will be referred

to as the Commission
2 Future references to respondents will thus refer to Export Fabre and Concordia
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for Concordia and Fabre were introduced as well Approximately 1

week prior to the hearings Hearing Counsel served on all respondents
a Statement ofAiatters ofFact and Law To Be Asserted and on the

opening day of hearings all respondents were served with copies of
the exhibits upon which Hearing Counsel would rely to support their
contentions On the first day of testimony upon the insistence of

respondents counsel each of these documents was individually iden
tified and numbered and during the course of Hearing Counsels
presentation several of the more crucial exhibits were the subject of
direct examination At the close of Hearing Counsels case but be
fore respondents had summoned any witnesses ori their own behalf
the exhibits previously identified were offered into evidence and ac

cepted by the Examiner Hearings were adjourned upon completion
of Hearing Counsels presentation and respondents were given some

3 months in which to prepare their case During this interim period
Export renewed a prior Motion of Discovery to procure certain docu
ments from the filesof co respondents Fabre and Concordia which were

located abroad This motion was denied by theCommission
In an initial decision the Examiner found that Export Fabre and

Concordia had committed extensive violations of sections 15 16 and
17 of the Act These respondents have excepted to all of the Ex
aminer s findings of violations to the Commission s jurisdiction to
entertain the issues in this proceeding and to alleged procedural errors

in the eonduct ofthe hearings

I THE SPANISH PORTUGUESE UNITED STATES TRADE

The respondents were during the period under investigation com

mon carriers engaged in the foreign commerce of the United States in
the Spanish Portuguese United States trade Export and Fabre were

engaged in the trade both eastbound and westbound between the United
States and Spain and Portugal Concordia on the other hand took
no part in the eastbound trade and maintained no service from

Portugal Its service was confined to the westbound movement of

cargo from the single port ofSeville Spain
For many years prior to the period under investigation the west

bound trade from Spanish and Portuguese ports to the United States
was within the ambit of the Spanish Portugal North Atlantjc Range
Conference SPNARC established pursuant to Agreement 7350
which was approved by the Commission in December 1941 and later
ternlinated in Afarch 1962 Prior to 1950 all of the respondents
including Cia Espanola Spanish Line Royal Mail Ybarra and
Aznar weremembers of thatconference
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vVith the resignation of Fabre line from the Conference in Decem

ber 1950 however ca me disunity instability and the ultimate failure

of the Conference system in the westbound trade Fabre line proved
to be a formidable cmnpetitor of the Conference lines setting rates

below Conference levels and siphoning off a significant amount of

cargo from Conference carriers

Although recognizing the problem the Conference lines could not

agree on a solution While Export favored reducing Conference rates

to meet Fabre s competition the Spanish lines maintained that Con

ference rates were already too low and insisted upon increasing them

Unable to resolve this dispute Export resigned from the Conference

in March 1952

Export s resignation brought a second principal carrier in the trade

into competition with the Conference and further aggravated an

already unstable situation The rate on olives the principal com

modity comprising 80 percent or the trade ras declared open by the

Conference and a rate war caused olive rates to drop 50 percent to

a noncompensatory level This situation led Export and Fabre to

form the Spanish United States North Atlantic Ports Olive Conference
FMC Agreement 8160 which was entered into on August 26 1952

and approved by the Commission on October 14 1952 Concordia

became a member of the Olive Conrerence on January 15 1954

Against a background of these conditions the Examiner has found

that Export Fabre aId Concordia embarked on a 7 year course of

violations of sections 15 16 and 17 of the Act between August 1952

and November 1959

I

II SECTION 15 VIOLATIONS

lhe Examiner found thefollowing violations of section 15

1 During October 1952 Concordia Export and Fabre

entered into an agreement in Paris France to charge the same

rates for the carriage of olives from Spa in to the United States
2 On May 15 1954 Export Fabre and Concordia entered

1into a gentlemen s agreement at Barcelona Spain fixing cer

tain rates and a common level of commissions payable to shippers
customshouse brokers and fon arding agents on certain com

modities moving in the eastbound and westbound trades between

theUnited States and Spain and Portugal
The Exa miner found that by the terms of this agreement

special rates were fixed by the respective lines for the carriage of

steel sheets steel plates leaf tobacco lubricating oil milk corn

meal beans and cheese in the eastbound trade and a special rate
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was fixed hy the respective lines for the carriage of all foodstuffs

consigned to theorder of certain charitable institutions
3 On July 3 1954 through their agents at Alicante Spain

Export and Fabre entered into an agreement establishing a com

mon level of freight rates for the carriage of cargo in general
with certain exceptions and maximum refunds from that rate

ranging from 15 percent to shippers to 3 percent to forwarding
agents on movements from Spain to the United States

4 On July 22 1954 Export Fabre and Concordia entered
into an agreement at Seville Spain establishing a common level
of freight rates for the carriage of olives stuffed with anchovies
cork board agglomerated essential oils and medicinal oils
from Spain to the United States

5 On July 24 1959 Export and Fabre entered into an agree
ment in Barcelona Spain fixing the amounts of brokerage andl
or commissions to be paid to shippers forwarding agents and
customshouse brokers on the carriage of tiles red oxide mercury
cork and lead bars westbound from Spanish ports in the
Barcelona Seville range to the United States

6 During the year 1958 Export and Fabre entered into an

agreement fixing the freight rates for the carriage of lead bars

from Spain to the United States

None of the rubove agreements was filed with the Commission fOl

approval as required
A Jwrisdiction

Respondents take exception to the jurisdiction of the Commission
to find the violations charged It is urged that the alleged agreements
were executed abroad by foreign nationals and were for the purpose
of solving local Spanish and Portuguese problems For the Commis
sion to take jurisdiction over these activities and to encompass them

within our regulatory authority would according to respondents give
extraterritorial effect to the laws of the United States The Com

mission by applying its own theories of regulation respondents
contend would impugn the sovereignty of foreign nations

Respondents arguments to the contrary notwithstanding there

can at this late date be no serious question as to the so caned extra

territorial application of the Shipping Act KerrStea17 ship Co v

United State284 F 2d in 2d Cir 1960 Mont8hip Lines Ltd Y

Federal Maritime Board 295 F 2d 147 D C Cir 1961 liellenic

Lines Ltd v FedB7Yll jJfarithne Board 295 F 2d 138 D C Cir 1960

United States v AnchoT Line Ltd 232 Fed Supp 379 S D N Y

1964 Respondents however urge that the circumstances of this

8 F M C



FNAPPROVED SEC 15 AGREEMENT S SPANISH PORTUGUESE TRADE 601
I

case set it apart from those previously considered by the Commission

Thile admitting that extraterritorial application of the Shipping Act
would be justified in some instances respondents contend that in this
case

No American interest was prejudiced and there is not the slightest e idence of
those substantial effects within the United States necessary to support the extra
territorial application of American laws even under the extreme doctrine of

Certain antitrust cases

This argument ignores the clear language of section 15 and suffers the

infirmity of an improperly drawn analogy from the antitrust laws

Respondents are all common carriers by water in foreign commerce

within themeaning of the Act and there is no question that the agree
ments in issue a re of the kind covered by section 15 i e agreements
fixing or regulating transportation rates or fares Rnd regulating pre
venting or destroying competition in our foreign commerce These
facts having been established nothing more is needed and the failure
to file such agreements results in a violation of section 15 For in

requir ing the filing and approvai of such agreements as a condition

precedent to their la vfulness Congress itself has determined that the

agreements by their very nature have an effect on our foreign
eonTll1erce The precise nature and degree of that effect is irrelevant to

any determination as to the applicability of the filing requirements of
section 15 It is hmvever important to a deterrnination of whether

or not a given agreement should be approved Thus respondents
contentions that the agreements in question actually benefited our

commerce are premature and would have been relelra nt only to the

question of approval under section 15 Thioreover respondents would

seem to have placed themselves in the untenable position of arguing
that there musthe some period of operations under aIT agreement before

any determination can be made as to the applicahility thereto of
section 15 For respondents argue that the acts regulated were of

purely local significance because no American shipper or im

porter ever complaIned to the Commission or to anyone else that it had
been unjustly or unfairly prejudiced or disaclvantag d in any way
Just how respondents vould square pre approval operations under an

agreement the effect of which bring it under section 15 with the
clear language of that section maJdng sueh operations unlawful does

not appear anywhere in theircontentions

B Evidefwe

Respondents take excepEon to the admissibility and probative valne

of the evidence on which findings of section 15 violations vere based

vVe find that the record supports the Examiner s findings except as

specifically set forth in the discussion that follows
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1 The Paris Agreement October 1952

The Spanish United States North Atlantic Ports Olive Conference

agreement was signed by Export and Fabre on August 26 1952 and

approved by the Commission on October 14 1952

On October 6 1952 however prior to the approval of the Olive
Conference agreement a meeting was held in Paris between repre
sentatives of Export Fabre and Concordia Mr Orenstein an official

of Boise Griffin Steamship Co agents for Concordia was present at

this meeting and testified as to what transpired
According to r Orenstein s testimony during these Paris discus

sions Mr Nicol of Export represented both Export and Fffbre and

Mr Haaland managing director of Concordia represented that line

The purpose of this meeting was to try to bring stability to the olive

trade The method adopted would be to try to get olives removed

from the scope of the SPNARC Once removed Concordia at this

time still a member of the SPNARC would join the OliveConference

and Export and Fabre the original signatories to the Olive Confer

ence agreement would rejoin the SPNARC which would then cover

all cargo except olives Concordia agreed to the arrangement pro

viding the members of the SPNARC could be persuaded to do the

same Then asked whether any determinations were made as to

westbound olive rates at this meeting Mr Orenstein testified

Yes

I n this meeting I I raised no objection that we would quote a

higher rate than the cut rate we were then quoting because I felt during the

meeting that this was a gesture of good willon our part to show American

Export and Fabre that that our desire was to try to stabilize the markets

The fact is that we didn t carry many olives at the new rate because it was

higher than the rate that the Garcia Diaz was carrying it at

At any rate we did agree that we Concordia would quote the same

rate that they Export and Fabre would quote as from I think October 1st

or something of that kind I think 30 or 45 day period was to elapse before the

new rates would be taken into effect in order that the trade itself might
have sufficient notice of it

The Paris agreement on olive rates lasted approximately 2 or 3

months during which time Export Fabre and Concordia quoted the

same rates on olives Because of the refusal of the Spanish members

of the SPNARC to go along as planned however the above agree
ment was terminated and according to Mr Orenstein all rates

returned to the starvation leve1

Respondents except to the finding ofa violation on the basis of this

testimony 011 several grounds Respondent Fabre stresses the fact

that no officer or employee of Fabre was present at this meeting but
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lr Orenstein s testimony expressly indicated that Fabre was repre
sented at this meeting by Mr Nicol of Export

Both Export and Fahre but not Concordia contend that the rates

discussed were not to take effect for a period of 3045 days after the

meeting and since the Olive Conference was approved 8 days after
the meeting the rates under the agreement were sanctioned by the
Commission s approval of the Olive Conference agreement Con4

cordia s action in quoting the same rates is interpreted by respondents
Export and Fabre as a unilateral decision to adopt the same rates as

those of the Olive Conference vVe believe Mr Orenstein s testimony
compels a more plausible inference i e that Export and Fabre pur
suaded Concordia to enter into an agreement to charge the same rates

as they would charge This agreement during a 2 or 3 month period
resulted in all three lines quoting the same rates on olives It is true

that several days later the Commission approved the Olive Conference
agreement that lent official sanction to the rates before they were put
into effect 3045 days later But the Olive Conference was approved
as abipartite agreement between Export and Fabre not as a tripartite
agreement between those carriers and Concordia The inclusion of

Concordia as a party to a rate agreement on olives was an action

beyond the scope of the Commission s approval It was a material
modification of the agreement approved by the Commission and y flS

required to be filed with the Commission for approval under section 15
The failure to inform the Commission of this modification was a viola
tion of the Act on the part of Export Fabre and Concordia States
1l1a1 ine Lines v Trans Pacific Frtight Oonference of Japan 7 F lll C

257 1962

2 The Gentlemen s Agreement of 111ay 15 1954
The record amply supports the Examiner s conclusion that in May

1954 Export Fabre and Concordia entered into a gentlemen s agree
ment at Barcelona Spain fixing certain rates and a common level of
commissions payable to shippers customshouse brokers and forward

ing agents on certain commodities moving in the westbound trade
between the United Sta es and Spain

Exhibit 73 introduced into evidence by Hearing Cow1sel was ai
letter from the John F Gehan organization general agents of Amer I
ican Export for Spain and Portugal3 The letter was written by one

Jose Gonzales district director for Spain and Portugal and ad
dressed to Ir F G Slater general traffic manager of Export who

testified in this proceeding
3 John Gehan was actually vice presitlent of Export Export s ngency in Spain however Iwas operated under Mr Gehan s name in order to gain a tax advantage available under

I
Spanlsh law
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The letter indicated that

A list of the commissions being paid at Spanish ports to forwarding agents
and shippers in accordance with the usual practice and following our talks in

Barcelona with the Fabre and Concordia Lines on May 15 1954 is also attached

as well as a detail on eastbound cargo giving our special rates inforce and com

missions being paid to receivers

A statement concerning Portugal is also attached hereto

Attached to this letter was a document entitled Detail of Commis

sions Paid At Spanish Ports On Westbound Cargoes To Shippers
and Forwarding Agents InAccordance Vith The Gentlemen s Agree
ment Reached In Barcelona on May 15 1954 With The Fabre and

Concordia Line 4

This document set forth a list of Spanish ports Barcelona Tarra

gona Valencia Alicante Malaga Cadiz Cartagena and Seville
and for each port indicated a percentage of commission agreed to be

paid to shippers and in some cases to forwarding agents and custom

brokers

Also relevant in showing the existence of an agreement between

these respondents is a portion of Mr Slater s direct testimony in which

he stated that he was aware of an agreement between Export Fabre

and Concordia which was entered into some time during 1954
Exhibit 99 was a contemporaneous travel report eompiled by r

S Marabotto Export s director of freight traffic for Europe Mr

Marabotto s report indicates that themeetings at Barcelona were held

from May 47 1954 not May 15 as indicated on exhibits 72 and 73

Parts of that reportread as follows

Mr S Marabotto s Report on trip to Barcelona with Mr A R Sasseville

May 4 7 1954

Purpose of the trip was to attend a joint meeting with Representatives of the

Fabre Line and Concordia Line and with our respective Agents in Spain Con
cordia Line was present only for what regarded the port of Seville in order

to avoid unnecessary competition among the three Lines and possibly improve
the present freight situation inSpain

There follows an extensive account of agreements between the lines

as to rates and conunissions from Spanish ports
This attachment to Mr Gonzalez letter except for minor variations was the same as

Exhibit 72 a document with the same title Exhibit 72 included a schedule of commis
sions to the port of Almeria as well as those ports named in Exhibit 73 jExhibit 72 indi

cated that a shipper called Industries Cemar would receive a 5 percent commission on

shipments from Valencia where other shippers would receive 3 percent whereas Exhibit 73
had no such notation Similarly Exhibit 73 indicated that a shipper named Oxidos y

Pinturas Shippers of red oxide would receive an S percent commission out of Yalaga
where other shippers would only receive 3 percent Exhibit 72 made no such distinction
Exhibit 72 was dated Jan 12 1958 Exhibit 73 Oct 8 1957 In all other respects the
exhibits were materially identic
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fr Sasseville who attended these meetings with Mr Marabotto

was questioned concerning them as follows

Q Nv as a result of this trip and meeting of representatives of various

linesyou did have a meeting with the various lines as a result of the trip with

11r lfarabotto

A Yes

Q Do yon recall ho attended that meeting
A Could you give me the date

Q I believe itwas May 4th or 5th 1954
A I do recall that there was a meeting inearly May in Barcelona Tbe Fabre

Line and the Concordia Line were present and these were all the lines I can

think of at this time that attended that meeting

The witness was then shown Exhibit 99 for identification

Q To your knowledge does that accurately reflect what transpired at that
meeting and on that trip

A I beUeveyou have to be a little more specific because this is written I
believe by Mr Marabotto and like I bave said before the use of the English
langnage who use it as a second language sometimes is not exact as to the

interpretation which might be given here in the United States to words used by
them

Examiner Johnson Othenvise does it represent a reasonably accurate repre
sentation of whathappened

The Vitness It represents a reasonably accurate representation of what

happened

Exhibit 185 was a letter dated November 13 1959 from Mr J T
Graziano vice president of Export to an official of the Maritime Ad
ministrat ion The letter reported inter alia as to westbound ship
ments from Spain

American Export bas been paying since May 1954 according to statements
made by the Freight Traffic Department commissions to customs brokers ship
pers and fonvarding agents at various ports and on certain commodities

Mr Graziano the author or this letter testified as follows

Hearing Counsel Do you know whether the payment by American Export
Lines of commissions to custom house brokers shippers and forwarding agents
was clone pursuant to an agreement with Fabre Line and Concordia Lines

Mr Graziano I know now

Hearing Counsel When did you become aware of that
Mr Graziano After the testimony at the Gellar Committee Hearing I

don t recall the exactdate

Respondents have indicated numerous exceptions to the Examiner s

findings that an agreement between Export Fabre and Concordia was

made at the May 1954 Barcelona meetings and to his conclusion that
the activities or these respondents at Barcelona constituted any vio
lation or section 15
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On the basis of the evidence set forth the Examiner concluded that

at the Barcelona meetings Export Fabre and Concordia had agreed
on rates both in the eastbound and westbound Spanish and Portuguese
trade Respondents contend that regardless of any inferences that

might be drawn from respondents Barcelona discussions these dis

cussions were concerned only with the westbound Spanish trade and

that no discussion of the Portuguese trade nor of he eastbound trade

from Spain took place
Respondents exceptions in this regard are well taken The Exam

iner s conclusion is apparently based on a misconstruction of exhibit

73 The quoted paragraphs ofexhibit 73 tr Gonzalez letter indicate

that three documents were enclosed WIth that letter 1 A Detail of

Commissions paid at Spanish Ports on westbound cargoes to shippers
and forwarding agents in accordance with the Gentlemen s Agreement
reached in Barcelona on May 15 1954 with the Fabre and Concordia

Lines 2 A list of special rates and commissions on Eastbound

Traffic to Spain and 3 A Detail of condi tions prevailing from

Portuguese ports
IIo Tever the mere fact that items two and three were enclosed in

the same letter as item one does not indicate that they arepart of item

one or thatthe matters treated in items two and three were the product
of the joint discussions at Barcelona Indeed all the relevant testi

mony and exhibits dealing with the Barcelona meetings indicate that

they were concerned solely with westbound shipments from Spanish
ports Therefore we find insufficient eyidence in the record to support
a finding that the Barcelona agreement covered the eastbound Spanish
trade andthe Portuguese trade as welL

In addition Concordia excepts to the Examiner s finding that it was

a party to the Barcelona agreement Concordia stresses the fact that

although exhibits 72 and 73 indicate Concordia as aparty these docu

ments were dated 1958 and 1957 respectively despite the fact that

the alleged agreements were entered into in May 1954 In contrast

Concordia contends exhibit 99 the only contemporaneous written

evidence as to what transpired at the Barcelona meeting shows that

Concordia took no part in any agreements that may have been m ade

Our reading of exhibit 99 constrains us to reach a different conclusion

The above quoted portion of exhibit 99 expressly indicated that Con

cordia s representatives took part in the discussion at Barcelona per

taining to Seville The resu1t of these discussions are set forth in

exhibit 99 as follows

Be vale

Mr Haaland Concordia s Managing Director and his Agent Mr Siljestrom
were present besides the Representatives of Fabre and A E L
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Instructions were passed t the effect that the rate of 17 00 should be en

forced on Olive Oil as from June 15th

Tariff rate less 3

A B L is charging 80

Concordia charges 30

Wide difference between the two quotations
willbe noted

Agreed to enforce immediately the rate of 22 00

from Seville and all other Spanish ports

Ve believe on the basis of all the evidence that Concordia s par

ticipation in the Barcelona agreement wasconfined to agreements with

Fabre and Export pertaining to the westbound trade from the port
of Seville the only port in the Spanish Portuguese United States
trade regulary served by Concordia But that Concordia was l

party to the Barcelona agreement insofar as the port of Seville is con

cerned is clear as an examination ofexhibit 99 will show

Respondents next exception to the Examiner s finding of unlawful

agreements arising out of the meeting in Barcelona states in sub

stance that there was no intent by the participants at Barcelona to

enter into any binding agreement Rather it was the purpose of these
lines to discuss the problems of the trade with a view toward elim

inating malpractices and to pave the way for the eventual forcation
of a conference When asked whether the result of these meetings was

agreement between the Lines on uniform rates and commissions Mr

Sasseville vice president of Export who attended the Barcelona

conferences testified as follows

Furni ture

Essential Oils

Cork

No it was actually my interpretation of the thing that it was a meeting of the

minds of the different lines inBarcelona there was actually the liberty of each

line to more or less conform with it or if they could do so itwould have been

probably a way of normalizing the trade which had been more or less disrupted
lit And what actually happened after this meeting is that insofar as we

were concerned we tried to maintain these rates and conditions but whatever

the other lines have done we had no way of ascertainingif they kept this

agreement or not

On the basis of this testimony respondents contend that there was

no multilateral assent to a common course of action since each of
the lines retained the power to either adhere to or depart from these

understandings However 1r Sasseville s testimony expressly in
dicates that an agreement was in fact reached Vhile it might be
true that the understandings of the lines did not create any legally
enforceable rights or duties nevertheless a uniform level of rates and

commissions was established to which each line would more or less
conform if they could do so
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It is well settled that the scope of section 15 goes beyond the form

ally executed legally enforceable contract Its provisions apply with

equal force to meetings of minds tacit understandings and other in

formal arrangements whether oral or written For an extended dis

cussion of this point see Unapl roved Section 15 Agreements S01fth

African Trade 7 F M C 159 189 190 1962

The Barcelona agreement between Export Fabre and Concordia
an informal understanding among these lines that certain uniform

rates would be charged and uniform commissions paid was clearly
the type of informal arrangement contemplated by the Act The

failure to file a memorandum of this agreement with the Commission
wasaviolation of section 15 by Export Fabre and Concordia

3 The July 1954 Agreement at Alicante and Seville

During the course of the hearing in this proceeding Mr Sasseville
testified that the negotiations at Barcelona did not result in final solu
tions to several of the problems existing in the trades from Alicante

and Seville 5 Accordingly Export Fabre and Concordia directed

their agents to meet at some time in the future to iron out whatever

difficultiesremained after the Barcelona discussions

Hearing Counsel presented two documents in evidence exhibits 63
and 64 setting forth agreements as to rates on various commodities

moving from Seville exhibit 63 and as to both rates and commissions

from Alicante exhibit 64 The Barcelona meetings wereheld as in

dicated on May 47 Exhibit 63 was dated July 22 1954 and the

names of theagents for Export Fabre and Concordia appear thereon

Exhibit 64 dated July 3 1954 contains the names of gents ofExport
andFabre

The opening paragraph ofexhibit 64 reads

In accordance with instructions received from American Export Lines Inc

nd Cie De Navigation Cyprien Fabre their respectiye Agents in the port of

Alicante M Fernando Flores and J y A Lall1aignere got together 011 July 3rd

to consider the conditions established in the principal meeting held in Bar

celona

I
I

These links produce a chain of evidence which led the Examiner to

conclude that Export Fabre and Concordia entered into an agree
11lent fixing rates from the port of Seville and that Export and Fabre

entered into an agreement fixing rates and commissions from Alicante

Respondents except to the Examiner s conelusion and contend that

the evidence is insufficient to show that any such agreements existed

nespondents also claim that even if these agreements weremade they
As we have noted however there were certain agreements reached at Barcelona as to

the trade from Alicante and Seille
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were not authorized by the principals and did not constitute violations I
Qf section 15

Ve think the evidence of record supports the Examiner s findings
111 Sasseville s testimony that at Barcelona Export Fabre and Con

cordia referred the problems of Alicante and Seville to their agents

together with documents fronl Export s files bearing the names of

these agents executed soon after the Barcelona discussions and setting
forth various agreements covering the trade from these ports con

vinces us that anticompetitive agreements covering these ports were

in fact entered into by Export Fabre and Concordia 6

Respondents contend however that even if these agreements were
made they were entered into by foreign agents acting without author

ity and uninformed as to the requirements of American law Accord

ingly respondents contend no violations of the Act arose from these

agreements Respondents rely on exhibit 62 a letter from a vice

president of Export to Export s European traffic director pur

pOlteelly repudiating these agreements The letter dated September
13 1954 reads in part

I am returning to you the entire file as this is absolutely illegal and should I

never have been worked The wording indicates that the principals have

instructed the agents to do something which the principals not having a con
I

ference cannot do

As is obvious from the whole record it was a most common occur

rence in this trade for Export Fabre and Concordia to conduct much

of their business through agents Respondents delegation to agents
of such considerable authority carries with it an obligation to

thoroughly apprise their agents of the applicable law for it is no less

damaging to the public interest when the law is violated by design
01 inadvertently by an agent acting on behalf of a principal or

by
the principal itself Sound enforcement of the Shipping Act of

necessity demands that those subject to its terms be held to a strict

standard of accountability for the acts of agents representing them

As we made clear in Iiellenic Lines Ltd T1ioZation 0f Sections 16

Fi18t and 17 7 F 1 C 673 676 1964 we cannot allow a carrier to

immunize itself fronl the common carrier responsibilities placed
upon it by the Act by dissociating itself from any of its agent s activities

which are brought into question Such responsibilities extends to

liability of the principal for violations of law by his agent
oConcol dia was not a pn rty to the Alicantc agreement Hence no violation by Con

cordia arising froll1 thp a reement is found The record also shows that part of the

agreemlnt at Seville dealt with the freight rate on olives Export Fabre and COJlcordia

at the time of the Seville agreement were members of an approved Olive Conference and

were legally entitled to set common rates on that commodity However as we have indi

cated the agreement at Seville encompassed more than olives and thus wa beyond the

scope of the Commission s approval
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The purported repudiation relied upon by respondents is insufficient

to absolve this responsibility for in fact it was no repudiation at all

A repudiation by a principal of his agent s unauthorized act must be

made in a definite positive and unequivocal manner and com

municated to the other party to the transaction 3 C J S 160 and cases

there cited

The exhibit which respondents consider to be a repudiation was

merely an intracompany communication between officials of Export
There is no indication that the sentiments expressed in that letter were

communicated to Fabre and Concordia or for that matter even to

Export s own agents or that they had any effect in reversing the

courSe already taken by respondents agents Respondents exceptions
pertaining to the agreements at Alicante and Seville are rejected

4 The 1959Agreernent at Barcelona

The examiner found that Export and Fabre entered into an agree
ment at Barcelona in July 1959 fixing uniform levels of commissions

on westbound shipments from Spanish ports
The primary evidence of this agreement is exhibit 92 a document

indicating the names of the principals and agents attending the July
1959 meetings and a detailed statement of the resulting agreements
between Export and Fabre It is dated July 24 1959 and is signed
by 1r Sasseville Export s vice president and by Mr Regis Fraissinet

an official of Fabre Line

On direct examination Mr SassevilIe testified that although after

the meetings atBarcelona in 1954 conditions in the trade were more

or less normal some years afterwards it would happen that the con

ditions which were prevalent prior to that meeting were coming to

the surface again The 1959 Barcelona meeting was an effort by
Export and Fabre to regain the normalcy that had existed after the

1954 understandings at Barcelona Mr Sasseville wasshown exhibit
92 and he testified that it was an accurate representation of what took

place atthe July 1959 meeting at Barcelona

Reinforcing this convincing evidence is exhibit 2 an intraorganiza
tion message written by Mr Slater reading as follows

Mr F O Slater July 17 1959

Vice Pres Freight Traffic

GENOA Att Mr S Marabotto

Dir of Freight Traffic Med Red Sea

SPANISH AGENTS MEETING

We have received your letter of June 25th and note the meeting between Mr

Regis Fraissinet and Mr Sasseville for the purpose of diSCUSSing the Spanish
business has been postponed to July 24th

F G Slater
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FGS ha

cc to Mr J T Graziano
Mr Graziano This meeting is for the purpose of standardizing westbound

rates on cargo and commissions to agents which has been

the subject of various inquires from members of your depart
ment I will advise you the outcome as soon as possible The

discussion will cover all westbound shipments including those

which come within the scope of the olive conference as lell

as those which are not covered by any conference agreement
FGS

T e think the evidence clearly supports the Examiner s finding that
the July24 1959 agreement vas made and that the failure to file that

agreement with the Commission wasaviolation of section 15

5 In addition to the above violations the Examiner found that in
1958 Export and Fabre entered into an a greement fixing the freight
rates for the carriage of lead bars from Spain to the United States

The Examiner apparently based his conclusion on exhibit 109 a

cable sent by 111 A P Portal then assistant traffic manager for

Export to Export s headquarters in Genoa Italy The cable reads

ELWELL ADVISES FABRE AND YOUR OFFICE AGREED
QUOTE LEADBARS SPAIN USNH DOLLARS 14 XX TON
ADVISE URGENT 7

This cable would appear merely an inquiry seeking to verify some

thing the writer had heard There is no response to this inquiry in the
record nor does any other evidence establish that an agreement existed
We agree yith respondents that the eridence of this agreement is not
sufficient to support a finding of a violation of the Act

In addition respondents except to each of the Examiner s findings
of violations of section 15 based on theinadmissibility and insufficiency
of the evidence relied upon Respondents contend that Hearing Coun
sel offered most of their exhibits in evidence at the close of their direct

case en masse without a proper showing of authenticity and relevance
and that the exhibits were largely hearsay Accordingly respondents
urge that the Examiner erred in accepting exhibits so offered and that

findings based thereon were not supported by reliable prohati ve a nd
substantial evidence as required by section 7 c of the Administrative
Proced ure Act

The ultimate evidentiary use of the exhibits and the admissibility
at the time ofhearing are two different questions As aptly stated by
Professor Davis 8

7 Elwell refers to Fabre s agents
a DavIs AdministratIve Law l reatlse voL 2 p 251 Hl58
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In cases tried before judges or administrators the focus is less and less upon

thesomewbat artificial question of what evidence should be admitted or excluded

and more and more upon thehighly practical question of wbat weight sboull be

given to particular evidence

We will consider first the question of admissibility We agree with

the Examiner that the documents are relevant to theissues enumerated

in the orders instituting these con olidated proceedings As to the

question of inadmissibility of these documents as hearsay we reaffirm

our holding on the same argument made in Unapproved Section 15

AgreementSouth African Trade 7 F M C 159 1962 Hearsayevi
dence may be admissible Thus the Examiner did not err in allowing
Hearing CoWlsel exhibits in evidence

We turn now to the question of the weight to be afforded to these

documents and to the question of the sufficiency of the evidence as a

whole to support the findings made above Again this subject was

treated extensively in the Soyth Afriean case

Veighing the evidentiary value of these documents must be done in

the light of the entire record For instance a given document ad

mitted in evidence standing alone may not be of sufficient weight to

sustain a finding However that document may be supported by other

related evidence together these items of evidence may form the basis

for a rational and dependable conclusion Following this approach we

have already rejected several of the Examiner s findings as WlSUp

ported by reliable probative and substantial evidence However

where we have found violations of section 15 we have set forth the

principal evidence of the violation in some detail Ineach case there is

a reliable probative and substantial combination of documentary evi

dence and oral testimony Ineach case oral testimony amply corrobo

rates the documentary evidence

Respondents contention that they were deprived of their right of

cross examination is likewise without merit At all times during the

proceeding respondents were aware of the matters of fact and law to

be asserted hy Hearing Counsel and were in possession of the exhibits

on which Hearing Counsel would rely each of which was given an ex

hibit number for identification However these documents were not

formally offered into evidence until the close of Hearing Counsels

case Nevertheless respondents continually maintained that they were

unable to conduct proper cross examination until the exhibits were

formally introduced in evidence We believe that even at this stage of

the proceeding respondents had ample opportunity to cross examine

But even if we should accept respondents contention still further

opportunity presented itself to elicit from He1ring Counsels witnesses
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any testimony thatmight tend to cast additional light on the testimony
and exhibits introduced For as indicated at the close of Hearing
CQunsel s case when all the documents in question were received in

evidence respondents had yet to put on their own case

Practically all of the witnesses called by Hearing Counsel wereeither

present or former officials oragents of the respondent lines These were

the type of witnesses readily available to respondents In fact 111
Sasseville a n Export vice president whose testimony was heavily re

lied upon by Hearing Counsel was expressly advised by theExaminer
after his direct examination by IIearing Counsel that at some time in

thefuture he might be required to return to the stand for purposes of
cross examination Yet when hearings were reconvened for the pur
pose of taking respondents evidence despite the fact that all ofIIear

ing Counsels testimony and exhibits were now part of the record and

despite the fact that Hearing Counsels witnesses respondents own

agents and officials were available for either direct or cross examina
tion respondents did not recall one of these oitnesses to the stand If
in fact these witnesses could have contributed any facts to the respond
ents case the lack of any such evidence must be attributed to respond
ents own neglect rather than to any procedural unfairness

Still another e xception is raised by American Export Lines the

only respondent whose vessels fly the United States flag Export con

tends that since most of the evidence in this proceeding came from its
files only Export was effectively investigated and therefore the brunt
of any adverse findings must faU on its shoulders Further Export
contends that the denial of its motion to obtain discovery and inspec
tion ofdocuments from the files of Fabre and Concordia prevented its

acquiring evidence which it claims would have demonstrated that no

section 15 violations existed

Export s first contention can scarcely be sustained in the light of
the fact that our decision while based largely on documents from Ex

port s files concludes that the Act wasviolated not only by Export but

by Fabre and Concordia as well The very nature of a section 15 viola
tion i e unlawful agreements between two or moreparties is such that
evidence of such an agreement will normally be sufficient not only
against the line from whose files it originates but against other parties
to the unlawful agreenlent So it was with the evidence obtained from

Export Our ultimate conclusions from this evidence left Export in
no worse position than its coviolators Fabre and Concordia

The same reasoning can be applied to Export s claim that documents
from the files of Fabre and Concordia could have disproved the exist
ence of these unlawful agreements and that the Commission s denial

S F M C
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of its discovery motion to obtain these documents was prejudicial to

Export The agreements alleged by Hearing Counsel and theevidence

introduced to support these allegations demonstrated that during the

period of investigation Fabre and Concordia as well as Export were

parties to unlawful agreements Surely if any material from the files

of these respondents tended to show that agreements between Export r

Fabre and Concordia did not exist it is not unreasonable to assume

that Fabre and Concordia would have produced such evidence for

the record

Ina fiJlal exception respondents contend that there can be no finding
that section 15 of the Act was violated by a mere failure to file agree

ments beb een carriers Rather respondents contend there must be a

showing that these unfiled agreements were in fact carried out by the

parties
Here again respondents raise an issue that has been the subject of

much administrative consideration The definitive rejection of this

interpretation of section 15 is set forth in Unapproved Section 15

Agreements Sou th African Trade supra and that ground need not

be traveled again
On the basis of the foregoing we conclude that Export Fabre and

Concordia by entering into the October 1952 Paris France agreement
the May 1954 Barcelona Spain agreement and the July 1954 Seville

agreement and failing to file the aforesaid agreements with the Com

mission as required have violated section 15 of the Shipping Act In

addition Export and Fabre having entered into the July 1994 Ali

cante agreenlent and the July 1959 BaTcelona agreement and having
failed to file those agreements with the Commission as required have

violated section 15 of the Shipping Act

III Violations ofSections 16 and17

The violations of section 15 found by the Examiner consisted in large
part of agreements to pay uniform refunds commission etc to

shippers fonvarders and customhouse brokers The Examiner found

that the payment of these refunds constituted unlavdul rebates in

violation of sections 16 and 17 of the Act Ve do not believe there is

a sufficient legal basis for these findings
1 Section 16 First and section 17

Section 16 Firstof the Act makes it unla vful

To make or give any undue or unreasonable preference or advantage to any

particular person locality or description of traffic in any respect vhatsoever

or to subject any particular person locality or description of traffic to any undue

or unreasonable prejudice or disadvantage in any respect whatsoever

Section 17 reads inpertinent part
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I
I
i

I

That no common carrier by water in foreign commerce shall demand charge
or collect any rate fare or charge which is unjustly discriminatory between

shippers or ports or unjustly prejudicial to exporters of the United States as

compared with theirforeign competitors

The crux of these sections is found in the words advantage dis

advantage and discriminat ry Their provisions were designed to

prevent sellers of goods from gaining a larger share of the market for
their product than they would normally attract because of cost ad

vantages resulting from their goods being shipped at lower rates than
those oftheir competitors

Inour opinion there is insufficient evidence on this record to warrant
a finding that sections 16 First and 17 have been violated

2 Sect ion 16 Second
Thissection makes it unlawful

To allow any person to obtain transportation for property at less than the

regular rates or charges then established and enforced on the line of such
carrier by means of false billing false classification false weighing false report
of weight or by any other unjust or unfairmeans

Thus the elements ofa violation of this section are 1 the existence
ofa regular rate and 2 the departure therefrom by unjust orunfair
means

In 1061 section 18 b of the Shipping Act was amended to require
all common carriers in the foreign commerce of the United States to
file with the Commission and keep open for public inspection tariffs

showing all the rates and charges of such carrier or conference carriers
for transportation to and from United States ports and foreign
ports Public Law 87 346 87th Cong H R 6775 1961

Emphasis supplied
This amendment supplanted certain regulations which required only

rates and charges fr01n U S ports to be filed with the Commission

During the period under investigation therefore these respondents
werenot required to file their rates and charges from Spanish ports to
the United States and in fact no such schedule was filed
It is respondents contention that it was proper and lawful during

that period to state their rates in terms of a given figure less a given
percentage refund to shippers forwarders and customshouse brokers
and that this base rate less discount was the regular rate for cargo
moving in the Spain United States trade Respondents further COll

tend and the testimony supports their statement that whenever a

shipper was given a lower rate or a higher commission on any com

modity all shippersof thatcommodity weregiven identical concessions
Thus this newly negotiated rate became the regular rate for all
shippers of that conunodity

8 F lfC
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III

vVe believe the quotation of rates in terms of a given figure less a

percentage to be clumsy confusing and fraught with opportunity for
unlawful rate discrimination On the basis of the record before us

however we cannot find that the rates quoted by respondents were

other than the regular rates for any commodity at that time and
thus cannot conclude that section 16 Second was violated

In this connection we make one additional observation Section 18
b now requires that all inbound rates be filed with the Comnlission

and open to public inspection The regular rate for the transporta
tion of a cOilllllodity is the rate appearing in the carrier s tariff and
none other Any discounts fronl that rate or absorptions by the
carrier of any chargs which would normally be borne by the shipper
must appear in the carrier s filed tariff Our decision in this proceed
ing is not to be construed as authorizing charges or concessions at
variance with rates on filewith the Commission

Commissioner JOHN S PATTERSON concurring and dissenting
SUMMARY

1 I concur with the majority insofar as it concludes that three

respondent common carriers by water have failed to file agreements
and have carried out agreements without approval in violation of
section 15 of the Shipping Act 1916 as amended Act and finds no

violations by the five Spanish carriers but dissent from the failure
to find violations of sections 16 and 17 of the Act to the extent noted
herein and from the decision to interpret section 18 b of the Act

2 The Examiner should be sustained in his conclusions thait viola
tions by the respondents American Export Concordia and Fabre
of sections 15 16 and 17 of the Act have been proven

3 Respondent Fabre s exception that there is no proof of actual
refunds to certain shippers from Alicante Spain and respondent
Concordia s exception that there is no proof of undue preference and

advantage in violation of section 16 second paragraph subparagraph
First or discrimination in violation of section 17 first paragraph

as a result of commissions agreed to at Barcelona should be sustained
4 The exceptions disputing our jurisdiction to adjudicate the con

sequences of actions occurring entirely outside the United States are
not proper suhjects for decision in this proceeding

INTRODUCTION

The proceeding concerns two investigations ordered by our pred
cessor the Federal Maritime Board Board by orders served

January 18 1960 The order in Docket No 890 instituted an investiga
tion of respondents activities to determine whether agreements re
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ferred to in the recitals of the order had been entered into and carried

out prior to approval in violation of section 15 of theAct and the order

in Docket No 891 instituted an investigation of the same respondents
activities to determine whether such activities have been carried out

in violation of sections 16 and 17 of the Act

Section 15 after requiring every common carrier by vater to file

immediately lith the Commission a true copy or jf oral a true and

complete memorandmn of every agreement with another such carrier

dealing with specified subjects and requiring approval or disapproval
thereof states

Any agreementnotapproved or disapproved by the Commission shall be

unlawfulbefore approval or after disapproval it shall be unlawful to carry

out inwhole or inpart directly or indirectly any such agreement

Section 16 makes it unlawful for any common carrier by water

First To make or give any undue or unreasonable preference or advantage to

any particular person locality or description of traffic in any respectwhatsoever

or to subject any particular person locality or description of traffic to any undue

or unreasonable prejudice or disadvantage in any respect whatsoever Provided

that

Second To allow any person to obtain transportation for property at less than

the regular rates or charges then established and enforced on the line of such

carrier by means of false billing false classification false weighing false report
of weight or by any other unjust or unfair device or means

and section 17 makes it unlawful for any common carrier by water to

demand charge or collect any rate fare or charge which is unjustly discrimi

natory betweenshippers or ports

For the purposes of this report the respondents named in the preced
ing opinion and the abbreviated designations are used This report
will also refer to the Federal Maritime Commission as the Commis

sion as transferee of the functions of the Board underReorganization
Plan No 7 1961

REASONS FOR A SEPARATE REPORT

A separate report is deemed necessary because the majority report
is considered to be inadequate for the following reasons

Fi st it goes beyond the scope of the orders institpting the two

investigations by vouchsafing an observation amounting to an inter

pretive rule on compliancewith section 18 b when there wasno notice

that compliance with this section was an issue in this adjudication
Second it does not show the ruling upon each exception presented

as required to be shown by section 8 b of the Administrative Proce

dure Act APA

Third it does not identify each agreement by subject date and

8 F M C
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parties bound nor state what was done to carry out in whole or in

part each agreement nor make a determination as to all the specific
agreements which have not been filed nor specify the dates to show

how many days agreements were not filed the penalties in section 15

of the Act apply to each day such violation continues

FOUJ th it omits discussion of certain facts relevant to a claim Ameri

can Export Concordia and Fabre charged less than established rates

and charged different shippers of the same commodities different rates

relevant to the violations of sections 16 and 17 and fails to find any
violations of sections 16 and 17

SUlIlfARY OF EXCEPTIONS

1y reading of the briefs discloses 16 subjects of exceptions because

ofsubdividing only 13 are numbered herein instead of the 10 which

Icount as expressly ruled on in the preceding report Two exceptions
pertaining to 1958 actions one Concordia exception pertaining to a

failure to rule on proposed findings and conclusions two separate ex

ceptions dealing with violations of sections 16 and 17 and one excep
tion relating to refunds by Fabre do not appear to have been ruled

upon
All respondents did not except to the various points as stated in the

preceding report Cia Espanola Spanish Line Spanish ail Tras
atlantica and Aznar filed no exceptions Also all respondents did not

make the same specific exceptions fiS the preceding report implies
Therefore my findings would apply only to the exceptions made by the

specified respondents as noted in the summary herein ofwhat arecon

sidered to be the exceptions
The exceptions are as follows

1 American Export and Fabre except to the finding that an agree
ment was proven to have been entered into October 6 1952 at Paris

France fixing rates for transporting olives from Spain to the United

States
2 American Export Concordia and Fabre except to the finding

that an agreement wasproven to have been entered into May 15 1954
at Barcelona Spain fixing the percentage of freight rates to be paid
to certain forwarders shippers and customhouse brokers in trans

portation east and westbound between United States Spain and

Portugal
3 a American Export and Fabre except to the finding that an

agreement was proven to have been entered into July 3 1954 at Ali

cante Spain fixing rates and refunds to shippers and forwarding
agents for transporting various commodities between Spain and the

United States
8 F M C
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b Fabre excepts to the finding that it refunded to certain Alicante

shippers approximately 15 percent of the freight for the carriage of

certain comulodities to the United States and refunded to certain other

shippers approximately 20 percent of the freight and these refunds

were latel reduced to 10 percent and 15 percent
4 American Export Concordia and Fabre except to thefinding that

an agreement was proven to have been entered into July 22 1954 at

Seville Spain fixing rates for the transportation or anchovy stuffed
olives corkboard essential oils and medicinal oils from Spain to the

United States
5 Fabre excepts to the finding that an agreement as proven to

have been entered into vith American Export during the year 1958

and thereafter carried out fixing the rates for the transportation of

lead bars from Spain to theUnited States
6 Fabre excepts to the finding that during the year 1958 there

was a practice of paying commissions or rebates or 7 percent and 7112

percent of the freight charges hich were divided bebyeen a Portu

guese forwarder and the ultimate eceiver of the goods
7 American Export and Fabre except to the finding that an agree

lnent was proven to have been entered into July 24 1959 at Barcelona

Spain fixing rates of commissions to be paid to shippers forwarders

and customhouse brokers for handling the transportation or tilesl lead

oxide mercury cork and lead bars rrom Spain to the United States

8 a American Export excepts to the conclusion that violations of

sections 16 and 17 are supported by findings of fact or evidence in the

record

b Concordia excepts to the finding that a violation of sections 16

and 17 was proven by the payment or commissions pursuant to thEl

Thtlay 15 1954 agreement at Barcelona and excepts to the conelusion

that violations of sections 16 and 17 are supported by findings or fact

orevidence in therecord

c Fabre excepts to the conclusion that violations of sections 16

and 17 are supported by findings of fact or evidence in the record

9 Concordia excepts to the Examiner s failure to rule on its pro

posed findings and conclusions

10 American Export Concordia and Fabre except to the Ex

aminer s failure to find and conclude that the Commission has no

jurisdiction over the acts or these respondents performed outside the

United States
11 a American Export excepts that the Examiner s conclusions

as to violation of sections 15 16 and 17 of theAct are not supported by
either sufficient findings of fact or evidence
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b Concordia and Fabre except to the Examiner s failure to find

and conclude that the evidence in the record was not reiiable sub

stantial or probative sufficiently to establish any statutory violation

onthe partofFabre and Concordia
12 American Export excepts that the procedural requirements of

the APA the Commission s Rules of Practice and Procedure and
due process of law werenot complied with in this investigation

13 American Export and Fabre except to the conclusion that each
lias violated section 15 in the absence of proof that agreements were

carried out

PROPOSED RULINGS ON EXCEPTIONS

Based on the facts and for the rea ons hereinafter stated the rulings
on theexceptions should be as follows

A Exceptions noted in the items 1 2 3 a 4 5 6 7 8 a 8 b
and 8 c 11 a 11 b 12 and 13 should be overruled as not being
substantiated

B Exceptionsnoted in items 3 b and 9 should be sustained
C Exception 10 is not ruledon

The facts used as a basis for my findings and the discussion that
follows arethose set forth at theend ofthis report

DISCUSSION AND REASONS FOR RULINGS ON EXOEPTlONS

Running through aU of respondents exceptions is a chanenge of
the validity of the evidence used to prove acts violating the law
Therefore an essential preliminary is to justify the use of the evidence

incorporated in the record The evidence consisted of documents and

testimony The documents in the exhibits were copies of letters inter
office memorandums notes telegrams and minutes reproduced by
photographic or other reproduction processes Some were copies of

originals showing signatures others were copies or carbon copies
showing either nosignature or typed in names of signers There were

no original documents or certified copies Other papers contained

copies of minutes without signatures but showed those present by
name and briefly what was decided at the meetings The documents
referred to facts as having occurred and to agreements but in the case

or agreements cUd not constitute the agreement itself since the agree
ments were largely oral The testimony wasby officials or therespond
ents and by others having knowledge of transactions The docu
ments were all introduced in evidence examined by the Examiner and

by the parties choosing to look them over subject to cross examination
if desired and admitted to the record by the Examiner No one was
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denied the opportunity of inspection and challenge All papers were

available for challenge The cross examination developed efforts to

say the words in the papers did not necessarily mean what they ap

peare9 to mean Counsel complained or found fault with the way they
were admitted to record Arguments of counsel questioned the

validity of the evidence because of such faults but no witness chal

lenged the validity of any evidence of signatures and no one denied

his signature on original papers here in copy form only the veracity
of the writers of the documents or thebasic truth of the statements of

facts described was not denied There was no claim of forgery or

lack of authenticity There was ample opportunity to claiJn or pr07e

any of these shortcomings Some witnesses claimed lack of first hand

knowledge of events but neither witnesses nor counsel claimed or

proved that documents contained falsehoods or werenot true evidence

of what they purported to be on their face Respondents did not

prove lack of authority in any of their agents officers employees or

representatives No witness was denied participation for the purpose

of challenging any document nor for any other purpose
With regard to the testimony much of it was equivocal and ex

culpatory A person who is involved in talking about prices or con

cessions or refunds with a competitor or with customers knows he is

dealing with a subject which is also a subject of legal prohibitions
dealing with agreements on prices or discriminatory treatment under

American law eg see Tr p 522 ahd p 523 A carrier employee
discussing ocean freight rates with a competitor is presumed to be

aware of the Act in relation to his conduct Inevitably sueh aperson
will be careful ambiguous or disingenuous to obscure the applica
bility of the law s prohibitions if they are being disregarded He

will not speak plainly nor allow his conduct tobe interpreted correctly
if possible His words and conduct will have to be interpreted on the

assumption of awareness of the law Consequently we cannot expect
to find cIear statements of intent to agree prefer or prejudice nor to

find years later after opportunity to reflect and confer witnesses who

are responsive or candid about what they were doing in the first place
On the contrary we can expect as a matter of protection reluctance

to speakplainly l unresponsiveness and confused incoherence asa prod
uct of guilty apprehensiveness Most of the papers and witnesseS

had already been subjected to the investigations of a congressional
committee regarding the acts adjudicated herei4 creating real grounds
for apprehensiveness The consequences of the facts if proven had

been made quite clear by the cominittee Some of the testimony but

not all reflects a great deal of obfuscation In any event the admis
sian of key facts exists uncontroverted except as to the quality of the
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proofs which are admittedly far from excellent but not fatally
defective

Accordingly the facts discussed are derived from all the documents
found in the exhihits and on the basis that such documents contain
reliable information and are true and correct copies of the exhibits
received in evidence as established bya certification to this effect by
the presiding examiner9 Reliance is also placed on the veracity of
all the testimony as Iinterpret such testimony

F allowing is a discussion of each exception
1 The actions and words of respondents agents1 who met at a com

mon time and place in Paris October 6 1952 and to use their own

words reached an agreement and have further agreed to adhere
to the freight rates of an existing Conference tariff to maintain

Spanish Conference rate structure to vhich they were not otherwise

obligated to maintain prove an agreement meeting the description in
section 15 The agreements concerned the rates to be charged for

transporting olivesand other commodities into the United States and
therefore are agreements fixing or regulating transportation rates

The agreenlent by three competitors to use someone else s

rates instead of each acting independently to choose his own rates is

equivalent to fixing and regulating rates The facts presented by the

respondents concerning their resignation from a conf rence a rate

war efforts to reform a conference and policy decisions have nothing
to do with the existence or nonexistence of such an agreement An

agreement is usually preceded by negotiations and by conditions

impelling agreement An agreement is usually followed by acts of

performance and further discussion as to the details of performance
What happens before and after the moment of agreement may not

be used to obscure the fact that a meeting of minds on a common course

of future action was achieved All the evidence points to such
achievement in Paris in 1952 and none of the respondents chose to

deny that the records herein showing agreement occurred veretruthful
statements of the facts they reported Or that thepersons involved were

honorable persons who meant what they said and said what they
meant The first exception is not substantiated and an unapproved
agreement was entered into ana suhject described in section 15 of the
Act between American Export and Fabre and existed from October
6 1952 to October 14 1952 when Agreement No 8160 was approved
to authorize rate fixing

9 With regard to the certification of the exhibIts In relation to the time at which thls

report was prephred the Docket binder contalnlng exhibits was fnrnlsbed tbls office
May 10 1965 Tbe exhibits as certified by the Hearing Examiner as true and correct
copIes were placed tbereln by the Office of the Secretary during the week of May 3 1965
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2 The actions and words of respondents agents at Barcelona Spain
on lfay 15 1954 show agreement was achieved between American

Export Concordia and Fabre when they reduced to a written mem

orandum showing a whole series of percentages to be deducted from

freights paid on shipments in both directions and refunded to various

classifications of persons shipping commodities The participants

agents of respondents herein agreed on commissions and agreed to

get together from time to time for the purpose of revising the per

centages or changing th recipients The words of agreement appear

more than once in the papers in evidence to show the intent of what

was to be done by each None of these adjustments in freight moneys

are shown in any tariffs but are given only to the preferred categories
of persons known only to the respondents Evidence showing that

three competitors agreed to fixed percentages of freight charges to be

refunded to sp cified shippers forwarders and customhouse brokers

by name and showing the declared purpose of the meetings establishes

an agreement fixing rates giving special privileges and advantages
and regulating competition The second exception is not substanti

ated and an unfiled unapproved agreement on a subject described in

section 15 between American Export Concordia and Fabre existed

and wascarried out from May 15 1954 to November 17 1959 when it

was terminated

3 a The actions and words of respondents agents at Alicante

Spain on July 3 1954 show agreement was achieved between Ameri

can Export and Fabre to use certain existing conference freight rates

for commodities shipped into the United States subject to specified
percentage refunds of freight money Itwasalso shown that importers
in the United States named the carriers and presumably paid freights
in dollars The agreement by two competitors to use someone else s

rltes and to fix percentages of freights to be refunded establishes an

agreement to fix rates and give special privileges and advantages The

exception in 3 a is not substantiated and an unfiled unapproved
agreement on subjects described in section 15 between American Export
and Fabre existed and wascarried out from July 3 1954 to November

17 1959 when it was terminated

b The actions shown by the minutes of th Alicante meeting on

July 3 1954 and by the American Export memorandum of September
13 1954 prove that Fabre agreed to refund to at least four Alicante

shippers 15 percent of the freight and to reduce other refunds The

evidence does not show proof of actual refunds and to this extent the

exception in 3 b is sustainable
4 The actions and words of the respondents agents at Seville

Spain on July 22 1954 show agreement was achieved between Amer
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ican Export Concordia and Fabre to establish freight rates on olives
and other products shipped into the United States and to correspond
with a shipper An agreement between three competitors to establish

prescribed freight rates on commodities and to make inquiries for the
purpose of establishing a common rate likewise proves an agreement
fixing rates The fourth exception is not substantiated and an unfiled

unapproved agreement on a subject described in section 15 between
Amerjcan Export Concordia and Fahre existed and was carried out
from July 22 1954 to November 17 1959 when it was terminated

5 The writings and explanation thereof by American Export s

agents concerning the transportation of lead bars to New York show
that an agreement existed as of September 2 1958 it is not possible
frem the record to fix the date the agreement came into being before

September 2 1958 betweBn American Export and Fabre fixing rates
on lead bars The fifth exception is not substantiated and an unfiled
unapproved agreement on a subject described in section 15 between
American Export and Fabre existed and was carried out from at the
latest September 2 1958 to November 17 1959 whenit was terminated

6 The testimony and documents concerning the refund or commis
sion out ofpart of the freight money paid for commodities transported
by Fabre from United States to Portugal in Augnst or September
19 38 show that the practice of paying commissions or rebates in fact
existed and that American Export washarmed by efforts to make ex

porters not choose its ships Fabre thereby gave undue preference or

advantage to all traffic on which the commissions or rebates weregiven
and subjected American Export to undue prejudice and disadvantage
in violation ofsection 16 Ifthis vere a case ofFabre paying a foreign
importer or agent from a foreign country without reference to what

happens in the United States our laws would not apply to the actions
but where the payment is used to influence decisions made in the United
States concerning which carrier to choose in routing of cargo originat
ing in this country andto charge the amount paid out of freight moneys
to forwarders in the United States our laws apply The applicable
law is section 16 insofar as it makes it unlawful for any common carrier
by water acting alone and indirectly to subject any particular person
to undue disadvantage American Export as a particular person was

subjected to undue disadvantage in soliciting exporters in the United
States to choose American Export as the carrier for commodities

originating in the United States Fabre violated section 16 by its
actions The sixth exception is not sustained

7 The actions andwords of respondents agents at Barcelona Spain
on July 24 1959 show agreement was achieved between American

Export andFabre fixing the commission rates or brokerage that would

8 F M C



lJNAPPROVED SEC 15 AGREEMENTS SPANISH PORTUGUESE TRADE 625

be paid or divided up out of freight moneys for transPQrting specified
commodities including tiles lead oxide m rcury cork and lead bars

to the United States and the absorption of transshipment expenses
An agreement betv een two competitors fixIng commissions and broker

age percentages to be paid out of freight specifying payment of

transshipment expenses on certain commodities and consulting on how

to meet competition of other carriers establishes an agreement fixing
freight rates regulating competition giving special privileges and

advantages and providing a cooperative working arrangement The

serenth exception is not substantiated and an unfiled unapproved
agreenlent between American Export and Fabre on subjects described

in section 15 existed and yas carried out from July 24 1959 to Novem

ber 17 1959 when it wasterminated
8 a The testimony and documents showing that American Ex

port allowed commissions to shippers on freight in varying percent
ages both as to types of shippers by commodities and to specified
shippers by name prove that American Export both alone and in

conjunction vith Fabre gave undue preference and advantage to the

particular shippers receiving the commissions or refunds in violation

of section 16 second paragraph subparagraph First None of the

commissions wereshown to have been available to the public generally
or to be in the tariffs The testimony and documents showing that

American Export aIlowed adjustments reductions or refunds from

manifested rates for shippers of mercury shelled filberts olive oil

onions and electrical equipment but not to other shippers generally of

the sarne commodities regardless of tariff rates and gave four named

Alicante shippers a greater percentage commission than all other

shippers pr01 e that American Export both alone and in conjunction
with Fabre allo ed such persons to obtain transportation of property
at less than theregular rates thenestablished and enforced onAmerican

Export s line by an unfair means in violation of section 16 second

paragraph subparagraph Second The same evidence insofar as it

shows only favored shippers were allowed an adjustment or a lower

percentage with no other facts to distinguish them from other shippers
proves American Export charged or collected a rate or charge vhich

is unjustly discriminatory between shippers in violation of section 17

first paragraph
b The documents and testimony showing Concordia discounted

westbound freight rates for equipment transported from Seville to

N ew York by 18 percent for only one shipper proves that Concordia

ga e undue preference m1d advantage to the particular shipper receiv

ing the discount froDl the current freight rate in vidlation of section
16 seeond paragraph subparagraph First The sam e evidence
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proves Cancardia allawed such shipper to obtain transpartatian at les

than the regular rates then established and enforced an Cancordia

line by an unfair means in vialatian of section 16 secand paragraph
mbparagraph Second and charged a rate that was unjustly dis

criminatory between shippers in violatian of section 17 With regarc

to the commissions agreed to at Barcelana applicable to vestbanne

shipments aut af Seville Cancardia by making agreements affectin

rates natappearing in tariffs known to the public generally alla ved

shippers to obtain transportation at less than the regular rates then

established and enfarced an Cancardia s line by an unfair means in

vialation af section 16 second paragraph subparagraph Second

but since all shippers were treated equally there is nO undue preference
01 advantage under sectian 16 First and no discrimination under

section 17 as result of these particular acts It is considered unfair

not to publish the commission sa shippers may see That all the terms

af tranportation are and not have to rely an secret deals behyeen

carrIers

c The testimony and dacuments showing that Fabre allawed

comnlissians to shippers an freight in varying percentages both as to

types af shippers by comnlodities and to four specified shippers in

Alicanteby name prave that Fabre both alane and in canjunction with

American Expart gave undue preference and advantage to theparticu
lar shippers receiving commissians ar refunds in vialation of sectian

16 secand paragraph subparagraph First The testimony and dac

uments shawing that Fabre transported an autamabile far a single
shipper withaut charge and gave four named shippers a greater per
centage commissiah than all ather shippers prave that Fabre both

alane and in canjunctian with American Expart allawed such persans
to obtain transpartatian of property at less than the regular rates then

established and enfarced an Fabre s line by an unfair means in viola

tion of sectian 16 secand paragraph subparagraph Second The

same evidence insafar as it shows only favared shippers were allawed

either a greruterpBrcentage reductian in freight with nO ather fads to

distinguish them from ather shippers 01 were nat allawed free trans

portatian af autamabiles proves Fabre charged or collected a rate 01

charge which is unjustly discriminatary between shippers in violatian

af section 17 first paragraph The preceding repart finds nO vialatian

of sectians 16 First and 17 by any respondent but the simple asser

tian in canclusary form that there is insufficient evidence an this

recard to warrant a finding af vialatian daes not satisfy stanc1ards

requiring identifiable record support to refute what the Examiner

faund on this cantroversial issue Judge Tenney recently rejected as
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faulty support for injunctive relief sought by the Commission testi

mony of a witness that was conclusory rather than factual and sup

plied no facts and figures to support his conclusion that public interest

required the grant of the instant relief Federrtll1faritime Oom n v

Atlantic GLtlf Panama Oan Zone 241 F Supp 766 DCSDNY
19 5 The case is not controlling here but the reasoning contains wise

advice The Commission also has a responsibility to convince by facts

and reasoning rather than by expecting review courts to accept its

conclusory pronouncements on faith alone in the name of expertise
The facts showing grants of commissions to named persons and pre
smnably not to others refunds to seleeted named shippers and p lying
forwarders a split of eommissions will have to be eXplained away by
far Inore than conclusory assertions Accordingly Idissent from the

preceding report illsofar as it fails to reach any conclusion as to viola

tions of sect ions 16 and 17 of the Act I ould conclude that the ex

ceptions ofAmerican Export Concordia and Fabre in 8 a and 8 b

are not substantiated and the Examiner should be sustained except
as to Concordia s exception in 8 b regarding the Barcelona agreement
transactions as a violation of section 17 Concordia is eorrect on the

htter point
9 Concordi s exception that the Examiner failed to rule on pro

posed findings and conclusions is sustainable although the failure vas

Dot prejudicial because the Examiner disclosed how he would have

ruled A reading of the Examiner s decision shows he failed to rule

expressly on each proposed finding as contemplated by section 8 b of

the APA which requires that the record shall shothe ruling on

each such finding or conclusion presented The reference is to the

preceding sentence affording parties the opportunity to submit pro

posed findings and conclusions and supporting reasons Concordia
used the opportunity and presented proposed findings and conclusions

Even though the proposed findings and conclusions were dealt with

generally in the decision and the eourts support this teclmique Con
cordia took the trouble to be explieitabout its proposals so it should

have been easy to respond with a more precise complianee with the

law s directions

10 With regard to the tenth exception the Commission initiated

these two investigations on the premise it had jurisdiction over the

respondents and over the subject to be adjudicated As the facts were

exposed in hearing it was developed that the acts claimed to eonsti

tute violation of law were performed in Europe but involved products
transported to the United States and the freight charges therefor
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most of which were paid here in dollaTs The tariffs are quoted in

dollars and it is assumed payment was in the same currency The

desirability of using dollar currency in our foreign commerce is also

officially recognized in the light of trading conditions at the time
The carriers used were chosen by importers in the United States
Whether the fact that initiating acts were performed and agreements
consummated in Europe deprives us of jurisdiction or not is an issue

t at must be considered by others As far as the words of the Act are

concerned the place of action makes no difference if forejgn commerce

is affected Congress and thePresident have delegated responsibilities
to the Commission to adjudicate the consequences of actions even

though done outside United States boundaries recognized by inter

national law Ifsuch delegation is beyond the authority of the Con

gress or the President the decision that this is so will have to be made

either on the basis of constitutional or international law as defined by
the judicial branch or by Congress through alnendment of the Act

or by international agreement I would defer to higher authority
andmake no ruling on the tenth exception

11 Exception 11 questions the evidence used Such questions are

discussed above It is concluded that the evidence lacking appro

priate challenge of its basic veracity is adequate All the findings
and conclusions are supported by reliable substantial and probative
evidence in words and records The eleventh exception both parts

a and b is not substantiated Insofar as 11 a contains a sepa
rate exception apart from the question of evidence as to a conclusion

ofviolation of sections 15 16 and 17 of the Act the exception is dealt

with separately in rulings on exceptions 1 through 8

12 The basis of American Export s exception as to compliance
with the APA our Rules of Practice and Procedure and the Constitu
tion of the United States in regard to procedural due process is

that hearing counsel as proponent of the order alleging violation

failed to meet the burden of proof With regard to the latter no

specific provision of the Constitution is cited and Ido not pass on

the constitutional issue Presumably such issue will be reviewed in

the courts if the issue is a serious one Rule 10 0 of the Rules of

Practice and Procedure and section 7 c of the APA are cited to

require that the hurden shall be on the proponent of the rule or

order Hearing counsel successfully obtained receipt by the Ex

aminer of all the evidence needed to substantiate the charges in the

order as discussed in the reasons for overruling the eleventh and pre

ceding exceptions What happened was that after identification of

the documents and allowance of testimony concerning them respond
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ents did not bring in any invalidating documents or testimony
although given 3 months to do so Respondents failures may not be

translated into proof of the documents ina dmissibility or invalidity
The documents were corroborated to the point where invalidation by
respondents became necessary but was not forthcoming The twelfth

exception hasnotbeen substantiated

13 There is no express provision in section 15 of proof that agree

ments must be carried out Le performed before a violation of the

filing requirement is proven The violation occurs when an agree
ment has been proven not to have been filed immediately Before

filing no approval is possible because the Commission has nothing
before it to approve Carrying out i e performing agreements be

fore approval is a separate unlawful ad under section 15 Unap
p1 oved Section 15 Ag1 ee1nents SOLltth African Trade 7 FMC 159

1962 The thirteenth exception is not substautiated

Finally it is noted that the initiating order did not refer expressly
to violations caused by failure to file immediately agreements as dis

cussed herein but this issue was known to the parties by the reference

to section 15 of the Act and their claim that no agreements were

entered into which required filing

FACTS

The facts relevant to the alleged violations and used in the discus

si on are as follows

1 A meeting held in Paris France on October 6 1952 is referred

to in a promemoria written under American Export letterhead

signed by the director Freight Traffic Europe as of November 3

1952 attended by ourselves Fabre and Concordia at which fm

agreement was reached on different points exhibit 84A p 2 The

status of the agents or employees of the respondents and their author

ity to represent their principals oremployers at this meeting was not

denied At this meeting a telegram of the following tenor was

despatched to the Secretary ofthe Spanish Conference

CABLED SPANISH CONFERJDNCE STOP AS FRIENDLY GESTURE
FABRE AEL HAVE FURHER AGREED WITH CONCORDIA THAT

PENDING FORMAL MEETING AND HOPED FOR AGREEMENT TO MAIN

TAIN SPANISH CONFERENCE RATE STRUCTURE FROM THIS DATE

AND REQUEST THAT MEMBERS SPANISH CONFERENCE ASSOCIATE

THEMSELVES WITH SUCH STEPS THEREBY IMPROVING ATMOSPHERE
AND LAYING FOUNDATION FOR SUCCESSFUL MEETING STOP

Exh 84A p 3

American Export was not a member of the Spanish Conference

i e the Spanish Portuguese Westbound Conference and was not
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bound to observe its rates without an agreement The telegram also
referred to a newly formed olive conference now awaiting approval
Maritime Board Washington and to olive traffic The

traffic was from Spain including the Port of Seville and Portugal
to the United States Copies of correspondence relating to these

subjects were marked for Fabre Line at Marseilles and for Concordia
at Haugesund exhibit 84A Tr 5 1 525

2 A meeting was held in Barcelona Spain on May 15 1954 at

tended by named individuals representing American Export Con

cordia and Fabre The status of these individuals as agents officers

or employees of the respondents and their authority to represent their

principals or employers wasnot denied At this meeting the respond
ents representatives prepared a three page schedule containing ac

cording to its title a detail of commissions paid at Spanish ports on

westbound cargoes to shippers and forwarding agents in accordance
with the gentlemen s agreement reached in Barcelona Spain on 1ay
15 1954 with Fabre and Concordia Lines exhibit 72 Vestbound

cargoes meant cargoes going to the United Stat s Other details of
commissions paid show at Alieante 5 percent to all shippers except
an essential oil shipper by name and three named paprika shippers
who received 10 percent Oustom brokers received 3 percent At

Almeria almond shippers and at Malaga all shippers received 3

percent At Cadiz all shippers received 5 percent but 11 named wine

shippers and shippers of paprika received 10 percent At Seville
shippers of general cargo received 3 percent forwarding agents of
cork shippers 3 percent and shippers of essential oils and h rbs 3

percent Commissions wereprescribed as follows

Percent

Miguelness S A Importers of Agricultural Machinery 3

Macaya S A Lube oil importers u 5

Mobil OilS A Lube oil importers 5

COfinanso Importers of Tallow u 3

Exch 70

A detail on conditions prevailing from Portuguese Ports states

LISBON

Rebates on Eastbound Oargo

General Electric Portuguesa S A RL Importers of Electrical

Percent

Material 10

Mendes Anjes Lda Importers of Stainless
SteeL

10

Sardine shippers are granted a compensation of Escudos 60 per
ton on shipments via Portimao exhibit 71 Importers and e st
bound cargo refer to cargoes coming from the United States Ameri
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can Export Concordia and Fabre are all competitors as common

carriers by water in trade between ports in Spain and Portugal and

ports on the Atlantic Coast of the United States except that Con
cordia s competition is confined to shipments westbound to the United
States from Seville Spain The travel report ofMay 11 1954 of the

director general for Europe for American Export states the purpose
ofhis trip was

to attend a joint meeting with the representatives of the Fabre Line
and Concordia Line and with our respective agents in Spain Qopcordia Line

was present only forwhat regarded theport of Seville inorderto avoid unneces

sary competition among the three lines and possibly improve the present freight
situationinSpain underlying inexhibit copy Exh 99 p 2

The report listed under each of the Spanish ports which became

subject of actions on 1ay 15 1954 the names of the representatives
of Concordia and Fabre at those ports Further the report stated

It was agreed that the agents of the three lines in Seville will get
together every month and will submit the questions that they may
have to principals for decision ld p 4 The notes show agree
ment to revise percentages and recipients from time to time Other

officials of American Export knew of these arrangements American

Export s vice president of Freight Traffic testified as follows

Q Mr x x x yesterday I asked you if you were aware of any agreement
between Export and Fabre and Concordia which was entered into sometime

in1954 Your answer was No sir I was not aware of any agreementWould

you wantthat answer to stand on this record thismorning
A No

Q Is your answer to that question this morning it would be what

please
A Yes Tr 129130

A vice president ofAmerican Export testified

A Well it would appear from reading that first paragraph here under Barce

lona Ex 99 that there is a relation there as to wbat existed before the

meeting took place that these were matters that were reported at the

particular meeting in Barcelona as said to be existing on shipments moving
out of Barcelona Earlier if you fol owed through under the same heading
Barcelona you would see that there was an endeavor to bring law and order

into the booking of cargo outof the port of Barcelona

These were the conditions of brokerage that were to be paid after the meeting
on cargo below a certain stated amount per ton and above a certain stated
amount per ton And looking at this document and from my recollection this

was to be paid to everybodyTr 383

A letter under the letterhead of a general agent for Spain and

Portugal American Export Lines Inc Lisbon October 7 1957 ad

dressed to the general freight traffic manager of American Export
in New York stated
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In whet sic refers to Westbound traffic as you know we have a gentlemen s

agreement with Fabre and Concordia to which the Spanish Lines have also

adhered

The letter was signed by a district director for American Export and

copies were marked for other officials ofAmerican Export participat
ing in the meetings referred to herein exhibit 35 Correspondence
in exhibits confirms that these agreements werebeing carried out

3 A meeting was held in Alicante Spain July 3 1954 attended

by an agent of American Export and an agent of Fabre The status

of these persons as agents authorized to act for respondents is not

denied A translation of their notes exhibit 64 states that in

accordance with instructions from American Export and Fabre their

respective agents in the port ofAlicante got together July 3rd

to consider the conditions established in the principal meeting in

Barcelona having agreed to the following There follows a

statement that the rates of freight to be applied and which will serve

to determine the refunds agreed upon will be those of the old

S PNARC the Conference The refunds were 15 percent to

shippers and 3 percent to forwarding agents except four named firms

to which shall be granted a 20 percent refund plus 3 percent to the for

warding agents from Conference rates Exceptions were made for

melons in cases orange peels and Alluminum hollow and the ap

plicable rates were stated in dollars Orange peels were allowed 15

percent and 3 percent refunds The rates on aluminum wer

exclusively for products of the firm followed by the name of a

Madrid firm exhibit 64 An American Export interoffice memo

randum marked Confidential dated September 13 1954 from the

director Freight Traffic Europe to the assistant freight traffic

manager New York subject Spanish Traffic Alicante refers to the

agreement existing with the Fabre Line and states it has been agreed
by the Alicante agents viz ours and the Fabre Line s that effective

October 1 1954 the present refund of 20 percent on the rates of

freight will be reduced to 15 percent on cargo loaded by the following
shippers and lists four named firms whereas for all other shippers
the refund will be brought down from 15 percent to 10 percent The

memorandum shows the signature and lists carbon copies for an agent
the accounting department and Seville exhibit 123 Corre
spondence in exhibitions confirms that these agreements were being
carried out

4 A meeting was held in Seville Spain July 22 1954 attended by
an agent of American Export an agent of Concordia and an agent
of Fabre the translation of the Minutes exhibit 63 is signed by
the above agents on behalf of an agent for American Export and
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agentsfor Fabre and Agencia Concordia for Concordia The

status oT these persons as agents authorized to act for respondents is

not denied The translated minutes show resolutions taken to estab

lish the rate of freight from Seville Spain to the United States for

olives stuffed with anchovies in cases corkboard essential oils and

medicinal oils It was agreed to write to a named shipper to find

out the value of essential and medicinal oils The meeting was

adjourned with no further business Correspondence in exhibits con

firms these agreements werebeing carried out

5 A former employee of American Export from July 1952 to

August 1960 Tr 588 as solicitor for westbound traffic from the

Mediterranean area with the titleof assistant traffic lnanager advised

the Genoa office of American Export that Fabre s New York agent by
telegram dated September 2 1958 advises Fabre and your office

agreed quote leadbars Spain lTSNH dollars 14 ton advise urgent ex

hibit 109 Vith regard to the meaning of this cablegram the witness

whose name appears as sender wasasked

Q what was the purpose of your advising the Genoa office of a 14 rate

arrived at between yourselves and Fabre

A VeIl I get calls from time to time from the importer and theseyou are

quoting the same rate as the Fabre Line I try to get many a time I call the

competitor and find outwhat they are quoting In this case I couldn t get any

information so I cabled Spain I cabled Genoa I should say in this case

11 pp 608609

There is no disproof that this agreement wascarried out

6 witness employed by a forwarding company in New York

having an agent in Portugal testified and exhibits showed that in

198 Tr p 686 referred to as in the summer August or Septem
ber 1958 in connection with shipments of petroleum products the

practice existed whereby part of the freight paid to Fabre for trans

portation eastbound to Portugal was refunded and the refund was

divided between a Portuguese forwarding agent and the ultimate

receiver of the goods or paid to consignees exhibit 56 The refund

was 71h percent and 10 percent of freight paid exhibits 10 13 16

18 27 56 Tr 692 702 Importers in Portugal in response to the

agent s solicitation efforts would request that the forwarder s services

be used by means of instructions to U S exporters to make shipments
through the forwarder Tr 685 The agent was paid a commission

for every shipment obtained Tr 686 The exporting shippers chose

the carrier to be used When Amer can Export waschosen by Ameri

can exporters the Portuguese importers refused to pay the forwarding
charges and other insurance and departmental expenses because

American Export should not have been chosen exhibits 173 174 175

S F M C
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176 American Export s Lisbon agents advised the Genoa and New

York office that an importer of lubricating oil products was lately
approached by representatives ofFabre Line who have granted
them a bonus on freights of 7 percent exhibits 16 and 18

Elsewhere the bonus was referred to as a rebate exhibit 14
7 Ameeting was held in Barcelona Spain July 24 1959 attended

by two individuals representing American Export and a representative
of Fabre and their respective agents at 10 cities in Spain The min

utes are signed by the American Export and Fabre representatives
exhibit 92 The minutes contain a statement of the brokerages

and or commissions payable at Spanish ports Barcelona Seville

range which have been agreed upon effective July 17 1959 The

agreed amount was 5 percent on the net revenue except that tiles

lead oxide mercury cork and lead bars were assigned other specified
percentages At the ports of Barcelona Tarragon a Alicante or

Malaga there was a division of the 5 percent brokerage and orcom

mission and it was agreed among agents that the distribution will
be 31h percent for the shipper forwarding agent and 11 2 percent to

the Custom House broker involved It is further agreed that the
lines will absorb transhiipment expenses The minutes con

tinued In order to meet the action of competitive lines it is hereby
agreed that agents at any particular port may consult the agent of the
other line exhibit 92 All of the foregoing applied to

cargoes to or from the United States The American Export repre
sentative acknowledged he knew the meeting was to be held and the

subjects to be discussed exhibit 2 A copy was marked for a vice

president of American Export with a detailed note concerning the

purpose of the meting Other proofs indicate these agreements were

being carried out

8 a American Export on March 17 1954 relative to a shipment of
2 500 flasks of Spanish mercury shipped from Cadiz to New York
covered by bills of lading Nos 9 and 10 wrote its general freight
agent after referring to the rate shown on the manifest as 25 per ton

This will be your authorization to adjust the rate on the above ship
ment to 20 50 per ton Exhibit 75 Similar adjustments at dif
ferent times in the same trade were made with respect to 4 750 flasks
to 21 per ton exhibit 77 and 2 500 flasks to 21 per ton exhibit 78
On June 22 1953 relative to a shipment of shelled filberts in 400 bags
shipped from Barcelona to New York covered by Bill ofLading 14
American Export s freight traffic anager wrote its general freight
agent after referring to the rate shown on the manifest of 33 per ton

as the tariff rate This will be your authorization to adjust to
30 per ton Exhibit 79 On January 28 1953 relativeto 34 bills
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of lading Seville to N ew York 2 bills of lading Seville to Boston 2

bills of lading Seville to Philadelphia and 5 bills of lading Malaga
to New York covering drums of olive oil authorization wasgiven to

adjust the rates on the above shipments to 9 00 per ton from the

manifested tariff rate of 21 per ton exhibit 81 Similar adjust
ments were made on Barcelona to New York shipments exhibits 82

84 The New York office of American Export was asked to refund

pursuant to agreement with an olive oil exporter 28848 to cover a

reduction on the established rate of 2100 per ton on all their ship
ments of Olive Oil to U S N A ports It was noted that freights
were payable at destination and asked that payments be made to the

exporter s New York agents in terms of dollars exhibit 851 Similar
refunds were made to New York agents ofexporters ofonions shipped
from Seville to New York resulting in a freight different from what
was shown on bills of lading exhibit 86 Other factually similar
transactions were shown exhibit 88 Tr 141 142 151 154 155 252
257 327 328 346 347 506515 536 538 Reductions in 1955 and 1956
from manifested rates on shipments of electrical equipment from the

lJnited States to Spain were shown exhibit 39 Tr 4244 58
b Concordia on October 15 1958 referring to yesterday

agreed to a demand for an 18 percent rebate on the current

freight rate on certain equipment shipped from Seville to New York
exhibit 186 The letter on Agencia Concordia Line Sevilla

Spain stationery dated October 15 1958 addressed to Concordia s

New York agent stated The rebate is to be deducted at yours when

collecting the freight The yours refers to the addressee agent of
Concordia s office in New York exhibit 186 Other documents
confirm shipments and a bill of lading and schedule ofeight shipments
from Seville Spain westbound are shown There was also evidence
of a dispute over the higher eastbound rate in comparison with the
lower westbound rate but this had no relation to the 18 percent reduc
tion or discount from the current freight rate whatever it was

exhibits 186 187 The testimony as to the dispute tended to obfus
cate the true transaction by a discussion of the consequences of trans

shipment and the fact that the disputed rate involved an increase in

applicable freight Tr 46 6491
c Fabre refers in a response from Marseilles France dated Sep

tember 20 1954 to reports from its U S representative in New York
to not recalling having agreed to the free transportation ofan auto
mobile for a shipper but stated we are not opposed to renewing this

gesture if it was not made uselessly last year exhibit 172 pp 45

heading AUTOMOBILE POUR M FELIX GOZLAN a trans
lation is in exhibit 171
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9 The President of American Export by letters dated November

17 1959 wrote the managing director ofFabre Line and the president
of Concordia Line if and to any extent any such agreement exists

between our companies it is terminated forthwith The

reference was to agreements relating to cargo moving between Spanish
and Portuguese ports and ports in the United States There is no

evidence in the record and no claim that any alleged agreement herein

was terminated before the date of these letters Concordia provided
transportation service only from Seville Spain westbound to the

United States Tr 555

10 Shipments of many commodities olives in particular are con

trolled in the United States by importers Freights were payable at

destination United States and receivers had at all times aword to

say regarding therouting of cargo exhibit 84A

11 The record shows without denial and it is substantiated by the

files of the Commission that no true copy or true and complete
memorandum of any agreement subject of the proceedings was filed

immediately Orat any othertime with the Commission

FINDINGS AND ULTIMATE CONCLUSION

Based on these facts and the reasons advanced the decision of the

Presiding Examiner should be affirmed with only the reservations

noted herein

FEDERAL MARITIME COMMISSION

WASHINGTON D C

No 890

IN THE MATTER OF UNAPPROVED SECTION 15 AGREEMENTS SPANISH
PORTUGUESE TRADE

No 891

IN THE MATTER OF RATES CHARGES AND PRACTICES OF CARlUERS EN

GAGED IN THE TRADE BETWEEN UNITED STATES AND SPAIN PORTUGAL

This proceeding was instituted by our predecessor the Federal

Maritime Board upon its own motion Investigation of the nmtters
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involved having been completed by the entry on the date hereof of

the Commission s report containing its findings and conclusions which

report is made apart hereof by reference

Itis ordered That this proceeding be and it is hereby discontinued

By the Commission

Signed THOMAS LISI

Secretary
8 F lfC
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SPEOIAL DOCKET No 397

BARR SHIPPING CO INO

v

ATLANTIO LINES LTD

Application under Rule 6 b for permission to grant refund of portion of freight
money Denied

Stephen DooZos Esq for respondent Atlantic Lines Ltd

INITIAL DECISION OF EDWARD C JOHNSON PRESIDING EXAMINER 1

PRELIMINARY

In this proceeding Atlantic Lines Ltd Atlantic styles itself as

respondent and asks permission to pay 977 06 to Barr Shipping Co
Inc Barr named herein as the complainant In pertinent part
Atlantic s application states

THE FAOTS

This application for an order authorizing the payment to the

ahove named Complainant of 44 Beaver St New York N Y the
sum of nine hundred seventy seven dollars and sim cents 977 06 as

reparation in connection with a shipment being specifically described

as follows

1 Commodity creosoted yellow pine one shipmerut consisting
of 23 bundles measuring 807 cubic feet weighing 80 962 pounds
from New York to St Thomas Virgin Islands Said shipment
went forward on the M V AtlanticPearl Voyage 10 South and

is coveredby Bill ofLading No 27 New York St Thomas dated

July 27 1964 a copy ofwhich is enclosed

The shipper as indiC3lted on the bill of lading is Cross Austin Ire
land Lurrrber Co with consignee shown as IT T Carihbean Sales

Service Virgin Islands Telephone Corp at Charlotte Amalie St

This decision became the decision of the Commlsston on August 6 1965 and an order
was Issued denying the appUcatlon
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BARR SIDPPING CO INC V ATLANTIC LINES LTD 639

Thomas Virgin Islands The freight figures for the subject ship
mentare as follows

809624F GY 40 00 20004F 1 619 24

Tonnage due 0 50 2240 18 07

Landing charges 0 216 100 174 88

1 812 19

Payment infull has been received by this office from Messrs Barr Shipping Co

Inc their check number 01196 dated 1 31 64
While under the provisions of Atlantic Lines Ltd Southbound Freight Tariff

No 3 F M C No 3 the rate is correct and Atlantic Lines Ltd is no way

in violation of any of the provisions of the Shipping Act of 1916 as amended
The shipper has based hi freight calculations on the rate charged by the

Alcoa Steamship Co and has refused to reimburse Messrs Barr Shipping Co

Inc forany amount inexcess of this figure
On the basis of the Alcoa Steamship Co tariff the subject shipment woulo

be freighted at follows

17 989 B F 31 50 1000 566 60

Plus 2000 since creasoted 113 33

Landing charges 7 62 1000 137 09

Tonnage dues 18 07

835 13
The difference between the above and the freight charged by Atlantic Lines

Ltd is 977 06 and as we have been paid in full Messrs Barr Shipping Co Inc

arenow outof pocket inthis amount

Under these circumstances Atlantic Lines Ltd shall with the authority and

permission of the Commission agreeto the refund inquestion

COMMENTS AND CONCLUSION

Beyond the scanty facts submitted in thiscomplaint it would appear
that there is no basis for equitable relief or the granting ofany refund

as requested Admittedly the southbound freight tariff provisions
of Atlantic Lines Ltd covering this commodity provided for a total

charge of 1 812 19 for the services performed ahd Barr Shipping Co
Inc Barr freight forwarder and broker ofNew York City has paid
the fullamount involved The shipper Cross Austin Ireland Lum

ber Co Cross Austin discovered it would appear altogether too

late and unfortunately for them that Alcoa Steamship Co s Alcoa

tariff was less and that Alcoa would have covered the shipment in
volved for thelesser amount of 835 13

The shipper Cross Austin has refused to reimburse Barr Shipping
Co Inc for any amount in excess of this lesser figure of 835 13 and

respondent Atlantic Lines Ltd now seeks authority to refund to
Barr ShippingCo Inc the difference of 977 06

8 F M C
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On this record there is no basis for a finding that the carrier at

any time intended to apply other than the rate which was charged
There was no misquotation of any rate no showing of any inadvert

ence oversight or inadequacy on the part of anyone involved in this

proceeding The rate charged was the rate on file hy Atlantic Lines
Ltd even though it was a rate in excess of that charged by a compet
ing line Alcoa There is no showing that the rate charged was

unreasonable and unjust In consequence the application for per
mission to make the refund is accordingly denied

Section 2 of the Intercoastal Shipping Act 1933 as amended

requires that any common carrier by water in domestic commerce

charge and collect the legally applic3Jble tariff rates on file with the
Federal Maritime Commission and in effect at the time the services
were performed Respondent Atlantic Lines Ltd is therefore re

quired to collect the applicabletariff charges or exhaust all available

legal remedies in an attempt to do so

Signed EDWARD C JOHNSON

Presiding Examiner
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FEDERAL l1ARITIME COMMISSION

SPECIAL DOCKET No 396

SEA LAND SERVICE INC ApPLICATION TO WAIVE UNDERCHARGES

Application under Rule 6 b for permission to waive undercharges on ship
ments of general cargo in the domestic offshore trade between Ne v York

and Puerto Rico granted 1

C ll Wheeler for Sea Land Service Inc

INITIAL DECISION o BJjNJAMIN A THEEfAN HEARING EXAMINER 2

This application seeks approval for the waiver of undercharges
totaling 476 15 on 257 shipments tendered to Sea Land Service Inc

Sea Land by shippers in the New York Metropolitan area during
the period from December 1 1964 through Decelnber 4 1964

Sea Land maintains a containerized service between New York

and Puerto Rico for the land water transportation of general cargo
As part of the service Sea Land provides a pick up and delivery of

cargo at inland points The pick up and delivery is performed by
motor carriers licensed by theIntersta te Commerce Commission ICC

to operate between the inland points and Sea Land s New York termi

na1 The motor carriers charge Sea Land in accordance with their

ICC tariff Sea Land s rules regulations and charges governing
pick up and delivery are published in its Freight Tariff No 7 FMC F

No 33 filed with the Federal 1aritime Commission Commission

On October 16 1964 Sea Land issued and filed with the Commission
3d Revised Page No 7 FMC F No 3 increasing effective December 1

1964 certain of its pick up and delivery rates in the New York Metro

politan area This was done because th motor carriers were pro

1 Commissioner Patterson dissents because he holds that the conclusion of the majority
llupporting the Examiner s disposition of the issues is not in compliance with the law

as he interprets it The tariff filing rule in sec 18 a of the Shipping Act is just as

stringent as the requirements of see 18 b Thesignificant point is compliance with the

law not whether it would be equitable which is the Examiner s unexplained reason

for not enforcing the filed tariff
2This decision became the decision of the Commission on August 12 1965 and an

order was issued granting the application
3 Sea Land s rates for the water transportation are contained in its Outward Freight

Tariff No 2 FMC F No 3 Pan Atlantic SS Corp FMC F series but are not pertinent
to this proceeding

S F M C
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posing to revise their tariffs to increase the level of charges by approxi
mately 7 percent effective December 1 1964 Sea Land s revised rates

were intended to compensate it for the increases it would be paying
the motor carriers

On or about November 24 1964 Sea Land learned that the motor

carriers had deferred publication of their increased rates Not desir

ing to put its increase into effect first Sea Land on November 24 1964

petitioned and received special permission from the Commission to

cancel Sea Land s proposed increase set forth in 3d Revised Page No 7

Accordingly Sea Land issued 4th Revised Page No 7 canceling the

proposed increases effective December 1 1964

Due to a clerical omission 4th Revised Page No 7 was inadvertently
not filed with the Commission and therefore never became effective

Sea Land however under the impression that it was in effect printed
and distrihuted the page among the users of its tariff Under these

circumstances the applicable rate effective December 1 1964 was the

increased rate shown on 3d Revised Page No 7

On the afternoon of December 3 1964 Sea Land became aware of

its failure to file Immediately it petit ioned the Commission for

special permission to issue on not less than one day s notice another 4th

Revised Page No 7 canceling the increases On December 4 1964

the Commission again granted special permission On the same day
Sea Land issued a second 4th Revised No 7 bearing an effective dateof

December 5 1964 This revised page was duly filed with the Com

mission thereby canceling the increase as of December 5 1964 and

restoring the rates that had previously been ill effect for over two

years
4

From December 1 through December 4 1964 while the increased

rate was applicable Sea Land picked up 257 separate shipments for

movement through its transportation system Sea Land billed the

shippers at the lower rate as shown on 4th Revised Page No 7 but did

not bill any of them at the increased rate and collected no part of the

increase The 257 shipments weighed a total of 399 887 pounds The

total amount billed was 2 208 55 The applicable rate charges totalec1

2 684 70 The c1iffereilce yields the undercharges of 476 15 for

which approval to waiveis requested
Sea Land states there are no shipments other than the 257 listed

herein entitled to consideration by the CommisSlon 5

See Original Revised Page No 7 FMC F No 3 efective October 15 1962 on file

with the Commission
6 There are no other parties to this proceeding

8 F M C
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DISCUSSION

The application does not include shippers certificates as set out in
the form in Appendix II 5 of the Commission Rules 6 In response
to MC s request that the application include such certificates Sea
Land replied that it would not be possible to comply would create too

great a burden on all parties and that no real purpose would be served

by obtaining the requested certIficates since neither shipper nor

consignee could certify that the charges had been borne and paid by
them

Sea Land could comply with the Rules by obtaining and filing a

modified certification as to each shipment conforming to the facts
herein However the 257 undercharges range from 0 02 and 0 28 to

6 50 the average undercharge is 185 and about 155 of the 257
items do not exceed 150 Under these circumstances to require
Sea Land to obtain a modified certificate would cause Sea Land undue

hardship in that Sea Land would be compelled to incur excessive cost

in relation to the amount of the undercharge undergo considerable
inconvenience and expend a disproportionate amount of time Such
a requirement would not further the purpose of the special docket

proceeding which is designed to reduce insofar as possible the time
and expense of the parties the Commission and its staff Special
DocketNo 268 SOUJth Atlantic Oaribbean Line Inc mimeo decision
dated June 30 1964 Accordingly pursuant to Rule 1 i the require
mentof filling theshippers certificates is hereby waived

There is no question that the legal rates for the shipments in ques
tion during the period December 1 through December 4 1964 were

the increased rates stated in 3d Revised Page No 7 Sea Land how
ever has charged the lower rate stated in the 4th Revised Page No 7

The provisions of section 18 a of the Shipping Act of 1916 as

amended and section 2 of the Intercoastal Shipping Act of 1933
make it unlawful to charge or demand or collect or receive a greater
or less or different compensation for the rates fares and or charges
which are specified in the schedules filed with the Commission and in

effect at the time of the shipment The facts show that the failure

to file the first 4th Revised Page No 7 with the Commission was

neither deliberate nor intentional and was due solely to the error of

the carrier Under the circumstances it would not be equitable that

the burden of this failure should fall on the innocent shippers
The shipments considered herein were transported in the domestic

off shore trade In such instances the Commission has held that under

8Tbis certificate reads as follows
I bereby certify tbat Charges of on the shipments involved herein

were paid and borne as such by Compan and by no other

8 F M C
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the authority gra nted by section 18 a of the act and section 4 of the

Intercoastal Act the special docket technique long used by the Com
mission is applicable

7

It has been held that whell rates are maintained for some time

increased for a short period md then reduced to the former basis a

presumption arises that the advanced rate was unreasonable 8 Inthis

instance the presumption is buttressed by the fact tI at the increase

was put into effect to compensate for a cost that did not materialize

i e the proposed increase of the mot or carriers

The lower rate has been in effect since October 15 1962 except for

the four days in question Examination of the Commission records

show no evidence of any complaint about the reasonahleness of the

lower rate since its inception
9 Under these circumstances an active

rate in existence for this length of time is presumptively reasonable 10

Under the special circumstances of this record it appears clear that

the lower rate was reasonable and the advanced rate was unreasonable

and unjust to the extent of the increase l1

No discrimination will result as among shippers if the application
is granted beca use there were no shipments made via Sea Land during
the period in question out of the New York 1etropolitan area other

than those which arethe subject of tllis proceeding
The application is accordingly granted

12

Signed BENJAlIlN A THEEMAN

Presiding Exarnine1

11ARCH 18 1965

7 Note the language on pages 6 and 1 of the mimeographed decision of the Commis

sion dated January 13 1965 in Special Dockets Nos 377 and 378 Ludwig Muller 00 Inc

v Peralta Shipping Oorp Agents etc Application of Lykes Bros Steamship 00 Inc

8Auburn Mills v Ohicago A R 00 221 I C C 475 507 citing Ocheltree Grain 00 v

St Louis d S Jf R 00 13 IC C 4l6 Millar v N Y Oentral d HRR 00 19 IC C 78

Gannet 00 1110 V B d O RR 00 219 I C IC 617 See also H Kramer 00 v Inland

Waterwa1s Oorp 1 U S l 1C 630 632
9 See Holly Sugar Oorporation v Alton Railroad 00 et al 216 I C C 85 where the ICC

stated on page 90 that it has recognized that in determining the reasonableness of rates

in the past consideration should be given to the fact that during the time they were in

effect no complaint thereof was made

10 In the Matter of Sugar from Virgin Islands to the United States 1 U S M C 695 697

Gulf Westbound Intercoastal Soya Bean Oil Meal Rates 1 US S BB 554 560 S H Kress

00 v Baltimore Mail Steamship etc 2 US M C 450 451 452 Also Orude Petroleum

froll Mi8sissipP i to IlUnois etc 255 I C C 763 7165
11 See Oaenberg B os Inc v United States 3 FMB 583 cited on page 7 of Special Dockets

Nos 811 and 818 supra also H Kramer 00 v Inland Waterways Oorp supra at

page 632
2 Under circumstances closely similar to those contained in this record the Commission

granted the waiver requested on the basis that the nonfiling of the page of the tariff was

an unfair practice See Y Higa Enterprises Ltd v Pacific Far East Lines Inc 7 FMC

62 64 decided January 18 1962
8 F M O



FEDERAL MARITIME COMMISSION

No 1082

THATCHER GLASS MANUFACTURING CO INC

V

SEA LAND SERVICE INC PUERTO RICAN DIVISION

Decided August 13 1965

Minimum rate of 500 per trailerload for transportation of glass bottles from

Jacksonville to Puerto Rico with transshipment at Port Newark found 1
not to be unjust and unreasonable and 2 not to favor Port Newark

shippers to the undue or unreasonable prejudice or disadvantage of Jack
sonville shippers

Raymond W Mitchell and Oha1 les S Doscow for complainant
a H Wheeler for respondent

REPORT

BY THE COMMISSION John Harllee Ohairman John S Pat
terson Vice Ohairman Ashton C Barrett James V Day and

George H Hearn 0ommis8ioners

This proceeding was initiated by the complaint of Thatcher Glass
Manufacturing Co Inc Thatcher against Sea Land Inc Puerto
RicanDivision Sea Land alleging that Sea Land s minimum charge
of 500 per container on shipments moving between Jacksonville Fla
and Mayaguez Puerto Rico are unduly and unreasonably prejudicial
unjustly discriminatory and unjust and unreasonable in violation of
sections 16 and18 of the Shipping Act 1916 and sections 3 and 4ofthe
Intercoastal Shipping Act 1933 Thatcher seeks reparations in the
sum of 2 036 19

Examiner Benjamin A Theeman in his Initial Decision concluded
that Thatcher had failedto establish any of the alleged violations and
recommended dismissal of the complaint Exceptions and replies
have been filed No oral argument was requested and none was held

Exceptions and proposed findings not discussed in this report nor

reflected in our findings have been considered and found not justified
by the facts or not related to material issues in this proceeding

8 F M O
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FACTS

Thatcher is a domestic manufacturer of glass bottles and containers

and maintains plants at Elmira New York Streator Illinois Law

renceburg Kansas Saugus California and rampa Florida

Respondent Sea Land is a common carrier by water operating in

the offshore domestic trade and the coastwise trade The offshore

domestic trade is conducted by the Puerto Rican Division ofSea Land

and the coastwise trade is conducted by Sea Land s Coastwise Divi

sion Under Sea Land s general management each division is set up
as a separate operating division each has its own vessels personnel
terminal facilities etc and each division maintains separate books and

accounts and files separate tariffs For the period in question the

Coastwise Division provided a weekly service between ports of the

Gulf and Atlantic Coasts including Jacksonville and Port Newark

The Puerto Rican Division offered a direct service between Baltimore

and Port Newark ontheU S AtlanticCoast and San Juan Ponce and

Mayaguez Puerto Rico

In addition the Puerto Rican Division offered an indirect service

from Jacksonville to Puerto Rico by loading the cargo aboard a Coast

wise Division vessel at Jacksonville carrying it to Port Newark and

there placing it aboard a Puerto Rican Division vessel for shipment to

Puerto Rico 1 The total distance of the indirect route is about 2 400

miles and the distance from New York to Puerto Rico is about 1 500

miles A carrier operating directly between Jacksonville and Puerto

Rico would travel a distance of approximately 1 300 miles Although
Sea Land s applicable tariff did not mention transshipment at Port

Newark the record is clear that Thatcher was aware that Sea Land

maintained no direct service from Jacksonville to Puerto Rico

On September 29 1962 Thatcher shipped via Sea Land from Jack

sonville to Mayaguez five trailer loads of glass bottles manufactured at

its Tampa factory four of these weighed 24 006 pounds each the fifth

weighed 24 229 pounds In October Thatcher shipped four trailer

loads each weighing 23 500 pounds All of the trailer loads in ques
tion measured in excess of 1 400 cubic feet

At the time the shipments in question were made Se Land s

applicable tariff was Outward Freight Tariff No 2 on file with the

Commission as FMCF No 3 The applic3lble rate on glass bottles

from all ports of call to Puerto Rico was 115 cents per 100 pounds ex

cept that from Jacksonville the tariff provided that trailer

1 In April 1963 Sea Land commenced a direct service between Jacksonville and Puerto

Rieo In August 1968 direct service ceased and indirect service was reestabllshed

8 F M C



THATCHER GLASS MFG CO INC V SEA LAND SERV INC 647

load shipments will be accepted subject to the following minimum

charges per trailers

Dry cargo or open top trailer or the purpose of this rule a trailerload

shipment of dry cargo is defined as one that weighs 24 000 lbs or more or meas

ures 1 400 cubic feet or more 500 00 per trailer

Accordingly Thatcher paid freight at the rate of 500 for each

trailer load a total of 4 500 The same cargo computed at the rate

of 115 cents per 100 pounds totals 2 463 81 The difference between

the two totals or 2 036 19 is the amount claimed by Thatcher as

reparation 2

In his initial decision the Examiner found that the 500 per trailer

load minimum rate from Jacksonville to Puerto Rico had not been

shown 1 to be unjust or unreasonable or 2 to illegally favor Port

Newark shippers to the undue or unreasonable prejudice or disadvan

tage of Jacksonville shippers vVe agree with the Examiner

DISCUSSION AND CONCLUSIONS

The gravamen of Thatcher s complaint is that Sea Land s rate out

of Jacksonville is too high yet it has presented no evidence to demon

strate the unjustness or unreasonableness of this 500 minimum charge
To the contrary Sea Land has shown that the rate is insufficient to

cover the cost of transporting the bottles from Jacksonville to Puerto

Rico

e are of the opinion therefore that the Examiner properly con

cluded that on the record the 500 mini um rate from Jacksonville
to Puerto Rico had not been shown to be unjust orunreasonable within

the meaning of section 18 of the Shipping Act 1916 and of sections

3 and4 of the Intercoastal ShippingAct 1933

Thatcher also contends that the difference between the rate from

Jacksonville as compared to the rate for the carriage of like articles

from other ports results in undue preference prejudice or discrimina

For the purpose of this proceeding and ease of calculation the parties used astandard
trailer load of glass bottles having a cubic content of 1 800 cu ft and aweight of 24 000

IblJ On this basis the following schedule shows the approximate rate per cubic foot and

per hundred pounds for a trailer load shipment by Sea Land from Jacksonville and from

Port Newark

Rate Cents Cu Ft Rate Oents CWT Rate Per TL

DolZars

JackSonville Puerto Rico via

Port Newark 27 8 208 0 500 00

Port Newark Puerto Rico 15 3 115 0 276 00

Tho record shows that for bookkeeping purposes Sea Land allocated the revenue received

in the Puerto Rican trade on the basis of 40 percent to Coastwide Division and 60 percent

to Puerto Rican Division The distribution was based on the distance in the leg covered

by each division in the Puerto Rican trade There has been no showing that this alloca

tion reflected either rates or costs

8 F M C
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tion in violation of section 16 First of the Shipping Act 1916 as

alleged This contention is grounded on the allegation that Sea Land
had failed to justify its indirect service from Jacksonville to Puerto

Rico Thatcher argues that this results in the application of a higher
charge from a port closer to the destination of the goods than from a

more distant port which in turn subjects Thatcher to the payment of

rates which are unduly discriminatory
We agree with the Examiner who correctly concluded that Sea Land

legally initiated and maintained its indirect service and that the Com
mission does not have the power to compel a direct service s

Therefore absent a direct service from Jacksonville the fact of

transshipment plus its attendent costs does warrant the existence of a

higher level of charges from Jacksonville than from Port Newark
Thatcher asserts it received no benefits frOln the 900 mile backhaul

from Jacksonville to Port Newark but that the additional transit time
and extra handling at Port Newark is detrimental to its operations
Yet Thatcherhas produced no evidence to substantiate its position that
the backhaul has caused it any loss or delay in connection with any of
its shipments Infact although there werealternate carriers available
to it which offered direct service from Florida to Puerto Rico
Thatcher continued to transport its cargo via Sea Land s vessels 4

Thatcher testified in effect that it used Sea Land because 1 the type
and quality of Sea Land s service was of major importance to
Thatcher s Puerto Rico business and 2 Sea Land s rate was lower
than TMT s orSAeL s

Oil the basis of this testimony it is clear 0 us as it was to the Ex
aminer thatin evaluating the services available to it Thatcher did not
allow the transshipment factor apperidant to Sea Land s indirect serv

iceto deter it from making use of that service

Section 16 first makes it unlawful for any eommon earrier by water

to make or give any undue or unreasonable preference or advantage to

any particular person locality or description of traffic in any respect
whatsoever By its express terms this section provides that only
those preferences or advantages which are undle or unreasonable are

3 See Harbor Oommission Oity of San Diego Oalifornia Y Matson Navigation Oompany
7 FMC 394 400 1962

During September and October 1962 TMT Trailer Ferry Inc TMT maintained a

direct containerized service from Jacksonville and Miami Fla to San Juan Puerto Rico
South Atlantic Caribbean Line Inc SACL maintained a direct but noncontainerized
service from Savannah Ga and Miami Fla to San Juan Puerto Rico The rate for a

comparative trailer load on TMT to San Juan was 32 cu ft or 576 TL On SACL it
was 28Ucu ft or 504 TL

In December 1962 two additional lines Waterman of Puerto Rico and Indian River
Towing Co commenced direct service to Puerto Rico at a rate for a comparative trailer

load of 3il4 cu ft or 558 a trailer load One was the Indian River s service out oX

Tampa Waterman s was from Mobile Ala

i F M
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deemed to be unlawful A discrimination in rates resulting from a

substantial difference in the cost of operation in the services per

formed or in the transportation conditions may not be unreasonable 5

Indeed in Philadelphia Ocean Traffic Bureau v Ewport SS Oorpora
tion 1 USSBB 538 541 1936 the Shipping Board stated

The uniformity of treatment contemplated by the Shipping Act is a relative

equality based upon transportation conditions only To justify an order com

pelling the equality of rates the complainant must show a substantial similarity
of conditions surrounding the transportation under the rates sought to be

equalized

As the Examiner found Thatcher has failed to show a similarity of

transportation conditions in the two trades Absent such a showing
of similarity there is no sound basis for a comparison of the charge
from Port Newark to Puerto Rico with the charge from Jacksonville
Thatcher again disregards the fact that Sea Land s indirect service is

legally maintained and that absent a direct service traffic moving out

of Jacksonville must be backhaulecl some 900 miles to Port Newark
In this connection Sea Land has shown that substantial differences in

circumstances and costs are incurred incidental to its common carriage
ofgoods between Jacksonville and Puerto Rico as opposed to the trans

portation ofgoods bet veen PortN ewalkand Puerto Rico

The record shows that the additional services performed by Sea

Land due to its indirect service consist of making the booking arrange
ments at Jacksonville dispatching a container to pick up the freight
stevedoring the container aboard a coastwise vessel transporting the

cargo to Port Newark and tendering it to a Puerto Rican Division

vessel for carriage to PuertoRico

Sea Land testified that due to the difference in operation it incurred

an increased cost of 097 per cubic foot to transport cargo to Puerto

Rico viaPort Newark and that it wasbecause of the additional expense

involved in the indirect movement that it established the 500 mini

mum rate 6 Thatcher objects to the adoption of Sea Land s cost

5 U S v llUnois Cent RR 263 U S 515 524 1924
8 Evidence was introduced at the hearing by Sea IJand showing the coat incurred by it

in transporting a cubic foot cu ft of cargo from Jacksonville to Puerto Rico indirectly

via Port Newark and from Port Newark to Puerto Rico directly during 1962 This

cost may be summarized as follows

Ports Cost cents

1 Jacksonville Port Newark n n
n n n 0 190

Port Newark Puerto Rico nn
n nn 379

Total 569

20 Port Newark Puerto Rlcon n n n n nn
472

The difference between the cost figures for the direct cargo from Port Newark and the

transshipped cargo reaults from the inclusion in the former of a factor for terminal

handling of local cargo in Port Newark that does not occur in connection with tbe trans
shipped cargCl

8 F M1
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figures by the Examiner on the ground that Sea Land is building un

justifiable elements into its cost by utilizing two divisions and an arti
ficial allocation of costs These contentions however appear to be
no more than conjecture since nowhere in the record has Thatcher pre
sented any concrete evidence in support of their allegations In our

view the manner in which Sea Land divides its revenues and costs

between its two divisions has no relevancy to this case because the sole
issue in this proceeding is the justness and reasonableness of the total

charge applied by it from Jacksonville to PuertoRico

Thatcher also offered considerable evidence to attempt to show that
it was unable to quote priees eOl1lpetitively from its Tampa plant be

cause of the existence of Sea Land s 500 minimum rate and that con

sequently it suffered a lessening of business The Examiner properly
concluded that the evidence in the record did not support this
contention

Thatcher started its Tampa plant in 1960 the year that Sea Land
commenced its indirect service to Puerto Rico Thatcher submitted
a schedule showing shipments ofbottles to Puerto Rico from its Tampa
factory via Jacksonville for the period 1960 through April 1963 7

Thateher points to the fact that for thefirst 4 months of 1963 it did less
business with Puerto Rico than it did in the first 4 months of 1962 and
it attributes this decline to Sea Land s minimum rate Even a cursory
examination of the schedule submitted demonstrates that Thatcher is
not seeing the forest for the trees for this schedule also shows that

during the years 1960 through 1962 inclusive Thatcher tripled its

tonnage while increasing the dollar value of its exports from its

Tampa plant from 116 000 to 328 000 During this period Sea
Land s 115 cents per 100 lb rate from Port Newark was in effect Sea
Land s 500 minimum rate from Jack onville and the higher rates of
SAOL and TMT were all in effect Utilizing Thatcher s own figures
we can only conclude that Sea Land s minimum 500 rate in no way
stifled or lessened Thatcher s business As the Examiner stated

It appears odd that after operating for 3 years with the 500 rate and effecting
a rather marked increase in business cluring that period that Thatcher should
now claim that the 500 rate has been unduly prejudicial and operated to its
disadvantage 8

7 This Schedule read as follows
Shipments to Puerto Rico fl om Tampa Plant by Year

Year Dollars Tonnage
1960 116 000 1 004
1961 146 000 1 318
1962 328 000 3 243
1963 4 mos 72 000 623

8It is well established that the value of a service to the shipper in a general sense Is

the ability to reach a market at aprofit See Gulf Westbound Intercoastal Soya Oil Meal
Rates 1 USSBB 554 560 1936 Eastbound IntercoastaZ Lumber 1 USMC 608 620
1936
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On the basis of the foregoing we are ofthe opinion thatthe existence

of Sea Land s minimum charge of 500 per container load shipment
cannot and does not subject shippers to undue prejudice or discrimina

tion in violation of the Shipping Act 1916

An order dismissing the complain will be entered

By the Commission

S F M C



FEDERAL MARITIME COMMISSION

No 1082

THATCHER GLASS MANUFACTURING CO INC

1

SEA LAND SERVICE INC PUERTO RICAN DIVISION

ORDER

This proceeding being at issue upon complaint having been duly
heard and full investigation having been had and the Comlnission on

this day having made and entered a report stating its conclusions and
decisions thereon which report is hereby referred to and made a part
hereof

Itis ordered That the complaint in this proceeding is dismissed

By the Commission

Signed THOMASLISI

Secretary
8 F M C

652
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No 1084

INVESTIGATION OF WHARFAGE CHARGES ON BULK GRAIN AT PACIFIC

COAST PORTS

Decided August 18 1965

Assessment of wharfage charges on grain moving through marine terminal eleva

tors on the Pacific coast pursuant to the Department of Agriculture s Uniform

Grain Storage Agreement found not to constitute an unjust or unreasonable

practice under section 17 of the Shipping Act 1916

Joseph E Quin and Oharles W Buck for Secretary of Agriculture
and Commodity Credit Corporation Intervener

H Stanton Orser for Stockton Elevators Port of Stockton Grain

Terminal Inc Port of San Francisco Grain Terminal Inc Koppel
Bulk Terminal PVO Long Beach Elevators Los Angeles Harbor

Grain Terminal West Coast Checkerboard Elevator Co and Cali
fornia Association of Terminal Elevators Olarerwe Morse for Sacra

mentoYolo Port District J Richard Townsend for Stockton Port Dis
trict Arthwr W Nordstrom and Walter O Foster for Port ofLos An

geles MiriamE Woltf for San Francisco Port Authority Thomas J

White for Archer Daniels Midland Co Kerr Grain Corp Continental
Grain Co F H Peavey Co North Pacific Grain Growers Inc Car

gill Inc Lewis Dreyfus Corp and Harbor Island Dock Co Leslie E

Still for Port ofLong Beach J Kerwin Rooney for Port ofOakland
Aaron H Glickman for California Association of Port Authorities

and WilliamR Daly for San Diego Unified Port District respondents
and interveners

Norman D Kline and Frank Gormley Hearing Counsel

REPORT

BY THE COlfl nSSION John Harllee Ohai1maJnj James V Day and

Ashton C Barrett CommUJsioners
This case comes before us on exceptions by the Department of Agri
8 F M C
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culture to an Initial Decision of the Chief Examiner Agriculture ex

cepts generally to the entire Initial Decision as wen as specifieally tQ
certain alleged errors of the Examiner

The exceptions fall into three general categories
a Those making arguments raised before and correctly disposed of by the

Examiner

b Those pointing outalleged factual errors in the nitial Decision

c Those alleging that portions of the Initial Decision are unclear

The vast majority ofAgriculture s exceptions was considered by the
Examiner and in our opinion correctly disposed of in the Initial
Decision

Ve therefore adopt the Examiner s Initial Decision as our own with
modifications which have been made to correct factual errors pointed
outby Agriculture or for the purposes ofclarification Footnotes have
been inserted indicating places where changes have been made and

places where suggested changes have been rejected
By order dated December 19 1962 the Comnlission instituted an

investigation to determine whether the practice of assessing wharfage
charges on grain moving through marine terminal elevators on the
Pacific coastof theUnited States pursuant to the Department ofAgri
culture s Uniform Grain Storage Agreement UGSA constitutes an

unjust and tmreasonable practice within the meaning of section 17 of
the Shipping Act 1916 The marine ternlinal elevators listed below
werenamed respondents 1

The order recited that both the General Accounting Office and the

Commodity Credit Corporation CCC had questioned the propriety
of such wharfage charges which are assessed on CeC owned grain at
Paeific coast elevators only

The Department ofAgriculture and CCC an agency thereof inter
vened They are hereinafter referred to as Agriculture Also inter

vening were Sacramento Yolo Port District San Diego Unified Port
District the California Association ofPort Authorities and the Cali
fornia Association ofTerminal Elevators The latter intervenerssup

l a Port of Stockton Calif San Francisco Port Authority San Francisco Calif
Port of Long Beach Long Beach Calif Port of Los Angeles Los Angeles Calif Port
of Oakland Oakland Calif

b Stockton Elevators Stockton Calif Port of Stockton Grain Terminal Inc Stock
ton Calif Port of San Francisco Grain Terminal Inc San Francisco Calif Koppel
Bulk Terminal Long Beach Calif Pacific Vegetable on Corp Long Beach Elevators
Stockton Calif Los Angeles Harbor Grain Terminal Wilmington Calif West Coast
Checkerboard Elevator Co Oakland calif Cargill Inc Portland Oreg Continental
Grain Co Portland Oreg Lewis Dreyfus Corp Portland Oreg Kerr Glaln Corp
Portland Oreg F H Peavey Co Portland Oreg Archer Daniels Midland Co Port
land Oreg Harbor Island Dock Warehouse Co Seattle Wash North Pacific Grain
Growe s Inc Portland Oreg
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port respondents position and hereinafter ill be included in the term

respondents
The UGSA is entered into by CCC and various warehouses about the

Nation covering the receiving storing and loading out of CCC or

other Government owned grain Respondents who are signatories to

DGSA have been asked by Agriculture to execute a Port Supplement
to VGSA the effect ofwhich is to delete the requirement that CCC pay

wharfage Only one of the respondents the Lewis Dreyfus Corp
Portland Oreg signed the supplement 2

The publicly ownedport terminals lease their grain elevators to inde

pendent contractors who conduct the public pOl t terminal operations
The public port terminals are not signatories to tJGSA but collect

wharfage onbulk grain including CCC grain and othercommodities

The other respondents are signatories to VGSA These include the

lessee operators at public terminals in California which do not receive

wharfage and the privately owned or the leased terminals in the

Pacific Northwest which do assess and collect wharfage on CCC and

other bulk grain with the exception of the Dreyfus Corp
oontent ions of parties

Agriculture contends that the practice in question is unjust and

unreasonable because 1 no service either direct or indirect is offered

by respondents in return for wharfage 2 that the UGSA rate for

receiving storing and loading out fully compensates respondents 3

that there is no economic justification for wharfage uncleI the VGSA
4 that operations of marine terminal elevators should be looked at

en toto and Pacific coast elevators should be treated in thesame manner

as other elevator operators and 5 that the operation of a marine

terminal elevator is a nonwharfinger activity under the so called Freas

formula approved by the Commission in docket 640 infra and there

fore assessment of a wharfage charge is improper
Agriculture states that it does not object to wharfage on sacked

grain that it is not seeking any exemption from the payment ofwharf

age on bulk grain on the ground that as a Government agency its situa

tion would be different from that of other shippers and that wharfage
is not a proper charge even against commercial bulk grain

The position of respondents which is concurred in by Hearing Coun
sel is the exact opposite ofAgriculture s Additionally they contend

that historically wharfage has been recognized as a valid charge for

the use of the facilities and that since wharfage is a user charge no

physical service is involved

The level OT the wharfage charges is not an issue

2This paragraph and the t o following it have been reworded to correct the errors

noted in Agricultures first exception
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Jurisdiction of 001n1lnisswn 3

In certain cases the Commission has considered the status of grain
elevators which not only provide storage for grain but also have facili
ties used to load grain into comlnon ca rrier vessels It has held con

sistently that while the storage operation was not subject to its juris
diction the operation of loading ships was a terminal activity over

which it did have jurisdiction D J Roach v Albany Port District
5 F M B 333 1957 Ag1 eelnents 8 5 and 8 5 1 5 F MB 648

1959 Oalifornia Stevedore Ballast 00 v Stockton PortDistrict
7 F M C 75 1962

TVharfage generally
The Commission in Terminal Rate Increases Puget Sound Ports

3 U S MC 21 24 1948 approved the following definition of wharf

agecontained in thetariff ofthe Port ofSeattle

Wharfage is the charge that is assessed on all freight passing or conveyed
over onto or under wharves or between vessels or overside vessels when berthed
at wh arf or when moored inslip adjacent to wharf Wharfage is the charge for
use of wharf and does not include charges for any other service Physical
services arealso defined and charges areprovided therefor

In all essential respects this is the meaning of wharfage as defined
in the tariffs of all respondents herein also as used in the Freas
formula Wharfage is assessed against bulk grain as on other
commodities 4

In Interchange 01 Freight at Boston 2 U S M C 671 1942 the
Commission held that the practice of charging wharfage for use of
wharf facilities by cargo passing on over or through the facilities was

a lawful practice and that the wharf operator had a clear right to
compensation for the use of its facilities

InEvans Oooperage 00 Inc v Board of Oommissioners of the Port

of New Orleans 6 F MB 415 1961 thecargo was transferred to ship
from a barge alongside the ship which was moored to the wharf and
the cargo did not move across the wharf The Commission neverthe
less held that the wharfage charge was properly assessed and that
whether the wharf space alongside the ship being served is utilized by
others or not does not alter the obligation of maintaining the facility
and of assessing users of the facility reasonable charges which will

provide continued existenceof thefacility
aAs used here Commission includes its predecessor agencies
40 Agriculture asserts that the Examiner s reliance on the definition of wharfage con

tained in the tariff of the Port of Seattle was faulty as not being typical of respondents
tariffs Our review of the evidence leads us to affirm that the Examiner was correct in

stating that essentially Seattle s tariff was typical The wharfage provisions in all the

tariffs are alike in that they Clearly show that Wharfage is intended to be a use rather
than a service charge

8 F M C
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The courts recognized early the right of riparian owners to levy a

reasonable wharfage charge as compensation for the use of their

facilities Ensminger v People 95 Am Dec 495 Illinois 1868

Ouachita Packet 00 v Aiken 121U S 444 1887

Wharfage had its inception on the Pacific coast more than 100 years

ago Tariffs of terminals in both California and the Pacific North

west issued prior to 1920 show that wharfage wasassessed at that time

Ithas been assessed on both general cargo and bulk cargo and on bulk

grain moving pursuant to the UGSA since that agreement was estab

lished Charges range from 36 cents per net ton in the Northwest to 45

and 50 cents in California
1 It is fownd and concluded that a wharfage by definition is a

charge against cargo for the use of terminal facilities not for physical
services rendered to the cargo b that the owners or marine terminal

facilities are entitled as a matter of law to compensation for the use of

their facilities c that use of facilities is made by the cargo even

though it does not touch the wharf d that wharfage is justified on

the Pacific coast from a historical standpoint and e that wharfage
on bulk grain has been assessed at marine terminal elevators on the

Pacific coast since the inception of such movement

Applicability of theFreasforrrvula
The pattern of port terminal charge at California ports was es

tablished in Commission dockets 555 5 and 640 6 This pattern was

extended to ports in the Pacific Northwest in docket 744 7 wherein the

Commission approved the application of the Freas formula to termi

nals at those ports
Indocket 555 the Commission recognized the principle of allocation

of expenses and charges to the various uses and services and the iden

tification and separation of charges as between ship and cargo based

on the so called Edwards Differding formula It found also that the

failure of a port terminal to charge compensatory rates for a par
ticular service casts an unfair burden on users of other service in vio

lation of sections 16 and 17 ofthe 1916 act

In docket 640 the Commission approved the Freas formula s which

was a refinement and simplification of the Edwards Differding for

mula as a proper method of segregating terminal costs and carry

ing charges and ofapportioning such costs and charges to the various

wharfinger services The Commission alsofOlmd that publicly owned

5Practices Etc of San Francisco Bay Area Terminals 2 U S M C 588 1 H1
6 Te minal Rate Structure Oalifornia Port8 3 US M C 57 1948
7 Terminal Rate StructurePacific Northwe8t Port8 5 FM B 53 1956
8Howard G Freas then rate expert of the California Public Utilities Commission was

employed by the U S Maritime Commission to make this study
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terminals as well as privately owned terminals were entitled to a fair

return on investment in wharfinger facilities

Freas study which embraced the operations of 10 California port
terminals for the fiscal year 193940 covered the primary function
of interchanging cargo from inland carriers to oceangoing vessels
ie receiving holding and delivery of cargo which activities he
classified as wharfinger operations Activities not closely related

thereto wereclassified as nonwharfinger operations
Freas prepared a series of schedules designed to allocate the costs

of providing marine terminal facilities Included in the schedules

was a column allocating costs for special facilities In such column

he placed oil terminals which consist of a wharf for tying up vessels
for the support of pipelines and for personnel engaged in tying up
vessels and making line connections In applying the formula to oil
terminal wharves Freas determined that the pipeline going over or

under the wharf and the structures and land which support it should
be classified as apart of the wharfinger facility

Respondents contend that if marine terminal elevators handling
bulk grain had been in existence in California in 1940 which they deny
Freas would have included them in special facilities as he did oil
wharves and therefore would have classified them as wharfinger
facilities

Agriculture contends that grain terminals did exist at Stockton
and San Francisco in 1940 andthat Freas excluded them as nonwharf

inger facilities therefore the fonnula does not apply here Its con

tention is based upon the opinion to that effect given by R V Cear
foss a traffic manager or Agriculture whose knowledge of the Freas
formula was obtained from reading the formula and report thereon
and the testimony and decisions thereon

Respondents contention that the Fr as formula does apply is based

upon the testimony of Philip E Linnekm a certified public account

ant who worked with Freas in developing the formula who visited the

terminals involved and gathered the basic data used in the study and
110 has appeared as an expert witness on the application of the Freas

formula in several Commission proceedings
Liunekin and another qualified witness testified that in 1940 all of

the grain moving over California terminals was in sacks that the so

called grain terminals at Stockton and San Francisco were warehouses
for sacked grain located away from the dock that the movement of
sacked grain fron1 warehouse to ship i volved the use of wharfinger
facilities that wharfage was charged on such grain and that bulk

grain did not commence to move over marine terminal elevators in

California until after World Var II The wharfage charge was con

8 E M O



INVESTIGATION OF WHARFAGE CHARGES AT PAC COAST PORTS 659

tinued on bulk grain by both port authorities and marine terminal

elevators on the Pacificcoast

Linnekin also testified that if there had been bulk grain terminals

in California at the time of the Freas study 1940 they would have

been included in Wharfinger operations as special facilities as were

bulk oil and lumber terminals and the costs of such operations would

have been separately determined After including lumber and oil
terminals as special facilities the formula states A like course should

be followed in connection with the handling of any other commodity
that moves in large quantities under circumstances which are unique
citing as an example a wharf devoted exclusively to the handling of

sugar
Linnekin testified further that under the Freas formula a portion

of all costs pertaining to facilities which are required by and used by
the cargo in connection with interchange between inland carriers and

oceangoing vessels is properly allocated to wharfage that such prin
ciple is applicable to bulk grain as well as to other cargo that wharf

age is assessed and has been assessed for many years on all cargo for the

use of terminal facilities and that it is a clearly justifiable charge
against bulk grain under the Freas formula

The following facilities at port terminal elevators should be ano

cated to wharfage under the principles of the Freas formula according
to Linnekin Land railroad trackage foundation headhouse dock or

wharf ship gallery cleaning and conditioning equipment scales

elevator legs conveyors truck dumper railroad car tipple barge
unloader and barge dock inspection station locomotives or truck

mobiles dust collection system and improved roads

The formula provides separate charges for labor and services in

connection with handling the cargo Linnekin states therefore that

when the formula is properly applied it is not possible to duplicate
costs in more than one tariff charge

2 Upon basis of the foregoing testimony it is fownd and con

cludedthat the maTine terminal elevators involved here are engaged in

wharfinger operations and that under the principles of the Freas

formula the assessment of wharfage on bulk grain at such facilities

is justified
Economic justification of wharfage on bulkgrain

Respondents presented testimony to show that the assessment of

wharfage is economically justified as a means of recovering compensa

tion for the use of their facilities which pertain to the terminal aspects
of their operations i e those facilities which they are required to

provide for the rapid and efficient interchange of bulk grain from in

land carriers to oceangoing vessels
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Linnekin compared the facilities of a group of 11 port terminal

elevators with a group of 5 country i e inland elevators using
examples in each category which he considered typical on the Pacific

coast The country elevator was used because he considered that it

represents the extent of the facilities of grain elevators which are used
for purely storage purposes This purpose was to contrast what he

regarded as the relatively simple operation ofa country elevator with

the complex operation of a marine terminal elevator 9 He testified
that the facilities required by the marine terminal elevator were those
described above and that they were necessary to the interchange of

cargo between inland carriers and oceangoing vessels Similar evi

dence was presented by Harry N Starr a civil engineer experienced
in theconstruction of grain terminals and Pacific coast superintendent
of respondent Cargill in charge of three marine terminal elevators

and eight country elevators Starr showed the difference between a

marine terminal elevator and a cOlUltry elevator stating that the

country elevator was located away from a seaport Its operations
are relatively simple thas two main purposes receiving or collecting
grain from its local producing area and forwarding the grain domes

tically or to the marine terminal elevator Linnekin s comparison
shows among other wide differences that the average marine termi

nal elevator compared with the average country elevator can receive

twice as much grain per hour by truck can handle almost five times as

many rail cars per day requires twice as much land and has an

investment per hushel of more than three times that of the country
elevator i e 119 per bushel as against 0 36 per bushel Agriculture
computes an average capital investment of 046 per bushel for 36

country and inland elevators in California Oregon and Vashington
Respondents emphasize that despite these significant differences

marine tenninal elevators receive the same compensation as country
elevators on aCO owned grain

Agriculture points out a wide variance between the average capital
investment in country elevators shown by Linn kinand Starr This

is not significant when it is considered that Linnekin used original
cost without deducting depreciation while Starr used replacement
cost and Linnekin showed the investment in the complete n arine

terminal elevator including the storage facility while Starr consId
ered only those items of cost at the marine terminal elevator that

are allocated to wharfage excluding thestorage facility
Agriculture contends that investment per bushel should be com

9 He pointed out that at country elevators there are no wharves the structures are less

costly there is far less machinery and the area and value of land is greater than at

marine terminal elevators
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jputed upon basis of the volume handled rather than on capacity of
the elevator Vhile the rate of turnover might be a consideration in

determining the level of the rate vhich is not involved here it would
have no bearing on the question of whether wharfage is properly
nssessed because the investment must be made to provide adequate
facilities and it must be recovered regardless of whether there is
a turnoverof onceormany times a year

In an effort to show that the country elevators used by Linnekin
and Starr were not typical Agriculture presented testimony to the
effect that inland elevators elsewhere in the country and on the Pacific
coast have equipment similar to and sometimes more elaborate than
those of marine terminal elevators 1o Since the area of this investiga
tion is limited to the Pacific coast the testimony as to elevators in the
Iic1westanc1elsewhere is notgermane
Agriculture s tenth exception involves the semantics of this grain

elevator classification As Agriculture admits the validity of the
classification wasnot at issue the exception is rejected

1Vhile it is true that all of the inland terminals cited by Agriculture
combined might have the same equipment and do generally the same

things that a marine terminal elev3Jtor can do they cannot do all of
the things the latter can do for instance loading oceangoing ships

3 From the foregoing it is found and conclJuded that marine
terminal elevators have an investment in facilities which pertain to

the terminal aspects of their operations and thatthere is an economic

justification for their assessment of wharfage in order to recoup the
investment in such facilities

Ooverage and adequacy of uaSA payment
Agricu1ture contends that even if wharfage is proper it is com

pensated for by the UGSA rate for receiving storing and loading
out of grains Its position is that such rate compensates the marine

terminal operator for all services rendered from the time grain is
received until it leaves the spout over the ship and to be compelled
also to pay wharfage constitutes a double payment

The public port terminals who are not parties to the UGSA point
out that even if the UGSA rates are fully compensatory to theter

I
I

10 Agriculture divides grain elevators or warehouses into 1 terminal elevators orware

houses and 2 country elevators or warehouses on the basis of whether official weights
and grades can be secured at the warehouse These are furnished by the former but n

the latter The terminal elevators are divided into marine or port terminal elevators
and inland terminal elevators the latterbeing known generally as subterminal elevators
It is not apparent that this classification for the purposes of the UGSA is any more valid

than that used by respondents
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11IIII
ill

minal elevators with whom Agriculture has a UGSA contract such
rates provide no compensation at all to them as nonsignrutories to such
contract They contend therefore that the UaSA can have no legal
effect upon their rightto collect any and alllawfuI charges

Agriculture relies upon a cost study to prove that the UGSA rates

compensate for wharfage This cost study made in 1959 was adjusted
to cover eight of the marine terminal elevators on the Pacific coast
and elevators in seven Western Strutes After adjustments Werem ade
in items of depreciation interest on investment and working capital
the storage and handling costs were found to be 1226 cents per bushel

at the eight port terminals and 12 9 cents at the country elevators

and 12 29 cents at the port terminals in the seven Western States
Agriculture emphasizes that all of these costs are substantially less

than the 16 cents paid for storage and handling under the UGSA
From this fact Agriculture concludes that such charge provides com

pensation for all cost items which relate to the operations of grain
elevators including wharfage

Respondents criticize this cost study on the following grounds It

admittedly covers storing and handling only and specifically excludes

wharfage and all expenses of wharfage value of wharfage facilities

return on investment therein and cost of shrinkage and deterioration

It is outdated and is involved in technical disputes such as a possible
distortion because the basic cost used although adjusted is an average
for all terminals throughout the country and therefore not applicable
to marine terminal elevators on the Pacific coast It is unrealistic to

assume that a marine terminal elevator and a country elevator can

oPerate on the same charges and that no additional charge should be

made at marine terminal elevators for use of added facilities which

are not required at country elevators The cost of operation of marine

terminal elevators has increased from 25 to 40 percent since 1959 com

pared with the 30 percent differential between the developed cost of

12 29 cents per bushel and the storage and handling rate of 16 cents

per bushel provided by UGSA Since the present day volume ofgrain
handled is less than in 1959 the cost per bushel obtained by dividing
the total cost by bushels handled would be materially higher resulting
in a narrower margin between cost per bushel and the UGSA rate

Agriculture admits that costs probably have increased but states

that as a result of the Examiner s ruling it was unable to obtain
later cost data fronl respondents ll Agriculture also admits that it

excluded wharfage as income or expense and did not make an allow

ance for return on investment because The study was designed to

11 Considering the findings hereinafter made and the basis therefor the fact that the

cost study is not up to date Is irrelevant
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show the revenues and costs of the operations of the grain elevator in

receiving storing and loading out grain under the UGSA Ifwharf

age figures had been included they would now have to be taken out to

reveal what we contend is the pertinent and proper data for the total

operations of the grain elevators

Thus far ithas been found that wharfage is justified under the Freas

formula and from an economic standpoint but that it wasnot included
as a factor in establishing the UGSA rate and that if it had been in

cluded it would be taken out

Further concerning the coverage of the UGSA rate it is important
to note that the UGSA expressly provides for the payment on CCC

grain of Customary or mandatory wharfage charges where grain is

received at port locations A similar provision has been in effect in

the UGSA since 1940 Vharfage charges published in respondents
tariffs fit this description The UGSA does not provide for any other

type of compensation in lieu of wharfage nor does it provide that

wharfage will not be paid This being so how can it be said that

other types of compensation specified in UGSA would compensate
for wharfage

The only other form of compensation specified in the UGSA except

wharfage relates solely to the handling and storing of grain The

handling chargefor receiving and loading outis for the service of

the physical handling of the grain into and ont of the elevator while

wharfage is for the use of terminal facilities Storage is the service

of safekeeping the grain in the warehouse and includes insuring pre

paration of warehouse receipts and other similar services Storage is

assessed on the basis of time per bushel and wharfage on a per bushel

orper ton basis 12

Finally itwill be noted that the rates paid for handling and storing
CCC grain are the same for marine terminal elevators and for country
elevators which do not have terminal facilities This indicates that the

charges cover only what the name implies the storing and handling
ofgrain This is apparent because the additional charges which were

to be paid i e wharfage charges were to be paid only at port loca

tions The only logical conclusion to be drawn from these facts is that

handling and storage charges werenot intended to cover compensation
for the additional facilities of a terminal nature which are not found

at a country elevator

4 It i found and conCluded therefore that the UGSA handling
and storing charges are not a duplication of the wharfage charge and

that they do not provide any compensation for wharfage
12 The statements concerning the differences between wharfage and bandling and storing

cbarges are based upon tbe testimony of Harvey B Hart manager of the port of Longview

Wasb
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Assuming thatsuch rates did compensate in some manner for wharf

age the fact thatAgriculture prefers to pay for terminal services and

uses in a lump sum does not render the Commission approved and

iequired 13 practice of publishing and charging individual rates for

separate service uulawful This is especially true on the Pacific coast

where the terminal rate structure more than in any other region of

the country has been litigated before and analyzed and approved by
the Commission Itis inconceivable that a rate system which has been

stabilized upon such sound principles should be suddenly upset be

cause ofAgriculture s preferred method of dealing with marine ter

minal elevators in the storing and handling ofCCC owned bulk grain
To the contrary it would seem more logical and less difficult for Agri
culture to clarify the ambiguities in its agreements and practices con

Cerning wharfage and to make clear provisions in the UGSA for

legitimate wharfage
5 In view of the fact that the UGSA provides for the payment of

customary and mandatory wharfage at port locations and the further

fact that its rates for storing and handling do not compensate for

wharfage it is found and concluded that the UGSA is not relevant to

the question of whether the practice of assessing wharfage on CCC
owned bulk grain at marine terminal elevators on the Pacific coast is

lawful

Justification of tokarfage though no service is provided
Agriculture maintains that wharfage is not justified because no

service is proyided in return for the wharfage charge
It is clear from the approyed definition of wharfage at Seattle in 3

U S M C 21 supra from the similar definitions in respondents tariffs

from the treatment of wharfage in the Freas formula and Linnekin s

testimony thereon and from the distinction made by Hart between

handling and wharfage that wharfage is a user charge and does not

contemplate the performance of a physical handling service as con

tended by Agriculture
The marine terminal elevators here like general cargo terminals

provide berthing facilities i e docks and wharves vertical instead of
horizontal transit sheds cargo areas equipment to load and unload

trucks and rail cars and conyeyors to load ships Bulk grain uses

the conveyor system for the interchange from elevator to ship in the

same manner as oil uses a pipeline
13 In Terminal Rate Increases Puget Sound Ports 3 US M C 21 1948 the Commis

sion stated that We are of the opinion that there should be uniform and clear definitions

of various terminal services and a clear and inclusive list of the specific activities con

tained in each definition in order to enable the terminal operators the shipping public

carriers and us to determine whether such service is bearing its fair share of the cost

load
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Agriculture contends that the conveyor and spout also the berthing
facilities are necessary to the operation of the elevator and to a degree
are a part of the investment in the elevator It also maintains that
whatever benefit the ship receives from the l se of the wharf is com

pensated for by dockage and in some cases service charges paid to the
marine terminal elevator As seen hereinbefore these contentions
cannot be sustained under the principle of the Freas formula

Agriculture admits that there is some use made of wharf facilities
i e electricity to operate trimming machines if required and the use

ofpiers for the movement of men and equipment to and from the ship
6 It is found and concluded that eee owned bulk grain uses re

spondents facilities when transferred from elevator to oceangoing
vessels and as stated hereinbefore respondents are entitled to assess

wharfage for the use ofsuch facilities

Oonsequences ofelimination of wharfage on OOO o oned grain 14

The record shows that respondents have invested large sums in the
construction of marine ternlinals and that they rely heavily upon
wharfage to recoup their investment and for maintenance and im

provements For instance at the port of Los Angeles wharfage is

responsible for about 37 percent of total revenue bulk wharfage
amounting to almost 7 5 percent At the port of Long Beach wharf

age on bulk commodities represents 7 percent of total revenue which
if eliminated would reduce its profit from 12to 5 percent

The exemption of bulk grain from wharfage might unlawfuny
prejudice or disadvantage other commodities using the wharf and the
exclusion of Agriculture from the wharfage charge which other

signatories to the UGSA are required to pay might be all unlawful

prejudice against them

Exclul3ion by Exa1nine1 of evidence relating to oharfage at Gulf and
Atlantic ports

Agriculture states that respondents look at the issue frOln the point
of view of the west coast export trade and that Agriculture ap
proaches it from a national viewpoint Itadds that the operations of

grain elevators under the UGSA should be looked at e1i toto since
those on the Pacific coast are no different than other elevators in the
United States

Agriculture offered evidence relating to wharfage p17actices of
marine terminal elevators at gulf and Atlantic ports which was

excluded as evidence by the Examiner but accepted as an offer of

proof
14 This section has been reworded to clarify the portions of the Initial Decision objected

to in points 116 and 17 of Agriculture s exceptions
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This testimony is not relevant for the following reasons The order

concerns only grain moving through port elevators on the Pacific

coast The terminal rate structure on the Pacific coast is patterned
after decisions of the Commission which is not true as to the terminal
situation at gulf and Atlantic ports lVlany of the port terminals on

the east coast are owned by railroads which do not assess wharfage
because such charges are included in a shipside rail rate covering all

terminal services and applying to and from nonrail as well as rail

terminals For this reason nonrail terminals cannot assess wharfage
on rail traffic because to do so would result in double charges for

wharfage and consequent loss of business to the nonrail terminals

lVharfage Oharges and Practices at Boston Mass 2 U S MC 245

1940 Also the Commission refused to consider the failure to

charge wharfage at New York as pertinent to the practice in the gulf
stating that The New York area undoubtedly reflects such costs in

charges for other services EvanS Oooperage case supra

ULTIMATE FINDINGS AND CONCLUSIONS

In view of the findings and conclusions reached hereinbefore it is

fownd and conoluded ultimately that the practice of assessing wharf

age charges on grain moving through marine terminal elevators on

the Pacific coast pursuant to the Department of Agriculture s Uni

form Grain Storage Agreement does not constitute an unjust or un

reasonable practice within the meaning of section 17 of the Shipping
Act 1916

The proceeding is discontinued

oommissioner Hea n concurring
I concur in the result reached by the majority My concurrence

is based on the simple fact that terminal operators properties are

being used for the lading of Agriculture s grain and the use of those

facilities merits indeed requires compensation The level of that

compensation i e the rate is not in issue here It is unrealistic I

believe to suggest that only services merit compensation
John S Patterson Vice Ohairman dissenting

CONCLUSION

Based on the record before me in this proceeding my conclusion is

that the assessment of wharfage charges on bulk grain stored and

loaded out through port elevator facilities of the respondents pur

suant to the Uniform Grain Storage Agreement UGSA between

Commodity Credit Corporation CCC an agency of the United

States administered within the Department of Agriculture Depart
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ment and bulk grain terminal operators is an unjust and unreason

able practice in contravention of section 17 of the Shipping Act 1916

Act

As regards my conclusion stated above the reasons in support
and my dissent are advanced in the following statement after noting
the points on which Ihave no differences and the points on which I

differ with the majority report herein

I have no differences with the majority opinion in regard to our

jurisdiction nor to its findings 1 as to points a through e on

what wharfage is for or 2 that terminal operators are engaged in

wharfinger operations or 3 that there is an economic justification
for assessment of wharfage by terminal operators or 6 that CCC
owned bulk grain uses respondents facilities except for the state
ment respondents are entitled to assess wharfage presumably by
virtue of such use Ido not agree with the findings 4 and 5

Findings 1 2 3 and 6 areadequate as far as they go but

fail to reach the basic problems of first whether the use of terminal

facilities available for general cargo is the same as the use of bulk

grain facilities under modern conditions and seoond whether it is a

reasonable practice to charge wharfage for the latter use when other

means of compensation exist 1Vith regard to the first point the

majority refers to charges against cargo to terminal facilities to

compensation and to wharfinger operations as though these were

all well understood things for which the cargo must bear a charge
in order to allow recovery of an investment Whether or not any

regulation or practice making a charge is just and reasonable how

ever requires detailed examination of what is described by such

terms as disclosed hy the present record Vhen the cargo is bulk

grain and the terminal facilities are highly specialized equipment and

the compensation is a schedule of rates paid iby contract and the

wharfinger operations of the past no longer exist we must go further

and adjudicate the special consequences of the new facts instead of

relying on the testimony of a witness as to what might have been

almost 25 years ago if today s facts existed then With regard to the

seoond point the majority refers to the adequacy of compensation by
finding fault with a cost study used to determine the schedule of rates

to be paid by contract but such a complaint does not reach to the

reasonableness of a regulation or practice of charging wharfage by
respondents as other persons rather it is addressed to an economic

issue over which we have no jurisdiction namely whether another

Government agency has adequately negotiated and compensated for

what it uses

l

e

II

e

II
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Both 4 and 5 seem to agree that wharfage is justified because
the UGSA rates and charges pursuant thereto do not provide the
terminal operator with enough money to compensate for the use of

wharf facilities by storers of bulk grain If wh rfage is justified by
economics the regulation or practice becomes a just and reasonable one

the argument goes This conclusion stated one way or another is

also reflected in the majority s findings and conclusions 1 2 3

and 6 and Whether it is so or not seems to be the central issue The

response is that the facts do not support a conclusion of noncompen
sation for what is used unless wharfage is paid First the acc as

a storer of bulk grain does not use the general cargo wharf part of

the terminal and second cce pays for everything it uses under the

UGSA consequently charging wharfage for bulk grain handled

under UGSA is an unj ust practice
The majority s reasoning is also supported by rhetoric which fails

to take these significant factors of separation and differences in opera
tions into account Typical of reliance on verbal forms is the seman

tic quibble over whether wharfage is a use rather than a service charge
The use of a facility is the same thing as obtaining a service Ifthere

is a charge for service involving use and then another charge for use

there is a duplication of charges for the same thing Another example
is Finding 2 that the marine terminal elevators involved here are

engaged in wharfinger operations Such a verbal classification as

wharfinger is not enough to resolve the issue of reasonableness in

what respondents are doing regardless of how the operations are

labeled

The facts and discussion of the consequences therefrom follow

FACTS

1 The Department s Uniform Grain Storage Agreement Form

CCO 25 5 17 60 provides with respect to wharfage
5 AGREEMENT To COVER ALL THE GRAIN ACCEPTEDa The provisions of

this agreement shall apply to all the grain accepted by the warehouseman and

the Uniform Grain Storage Agreement Schedule of Rates hereinafter referred
to as Schedule of Rates shall apply to all the grain on which warehouse

charges are payable by eee All the grain accepted by the warehouseman shall

be received stored if in storable condition up to the capacity made available

by him conditioned loaded out billed and shipped as requested by eee or other

authorized persons inaccordance with theprovisions of thisagreement

The same provision has been in prior forms The Schedule of

Rates referred to contains the provision The following additional

rates shall apply 2 Customary or mandatory wharfage
charges where grain is received at port locations exhibit 28
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Under the UGSA the warehouseman represents that he owns or oper
ates the warehouse and has the specified equipment and racilities for

receiving handling conditioning warehousing storage and loading
out bulk grain covered by the agreement Receiving grain is defined

as receiving and unloading grain from cars boats barges trucks or

other conveyances and elevating into theZ storage place Loading out

includes moving to and loading into ca boats etc and other con

veyances exhibit 28 Language of the same or similar import has
been used since 1940 exhibit 36

2 Wharfage charges paid pursuant to UGSA obligations on cce
grain at west coast ports for the 6 months ended December 31 1961
amounted to 375 000 or an average of 000 per day Id Wharf

age is not paid by CCC at gulf coast east coast and Great Lakes ports
Id Wharfage is not paid at one bulk grain terminal facility at

Portland Oreg
3 Fairly typical examples of tariff provisions relating to wharfage

at ports in California Oregon and Washington are as follows

PORT OF STOCKTON CALIF TARIFF No 3Wharfage is the charge assessed

against merchandise cargo vessels stores fuel and supplies for passage on

over under orthrough any wharf pier or sea wallstructure inward or outward

or loaded or discharged while vessel is mooredinany sUp basin channel or canal

OregonWashington Wharfage is a charge for the use of grain
facilities and is assessed on all grain received therein whether or not

such grain is eventually delivered to the vessel No services are cov

ered by this charge See the following tariffs LDC Dock and Ele

vator Terminal and Grain Tariff No 6 applying at LDC Dock

Elevator Portland Oreg operated by Lewis Dreyfus Corp owner

Cargill Incorporated Grain Tariff No 15 Seattle Wash and

Portland Oreg Archer Daniels Midland Grain Tariff No 5 Van

couver Wash and Tacoma Wash Long Beil Warehouse Grain
Tariffs 8 and 17 Longview Wash elevator operated by Continental
Grain Co Continental Portland Elevator Grain Tariff No 6eleva

tor operated by Continental Grain Co owner F H Peavey Co

Tariff No 2P itland Oreg Kerr Grain Corp Tariff Portland

Oreg North PacificGrain Growers Tariff Seattle Wash The only
exception is Harbor Island Dock Warehouse Co Tariff No 11

Seattle Wash The tariff of Seattle is not relevant because bulk

grain is not subject to the tariff Grain terminals as distinguished
from port authorities have comparable provisions including express
statements that make wharfage applicable to all grain whether or

not delivered to vessel and grain and other bulk commodities ex

hibitNo 17
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4 Wharfage began as a charge on the west coast more than 100 years

ago and tariffs issued prior to 1920 show wharfage charges at that time

Tr 137 138 199 200
5 Grain formerly was moved in sacks and wharfage was collected

thereon the same as on general cargo Tr 52 138 1 16 25 and

510 Before the modern terminal was developed when grain was

handled in bulk it was by means of a gantry crane and clam shell

or bucket type holders Fast conveyor belts and pneumatic methods
had not been developed Tr 52 1 8 vVhen gTain began being
moved in bulk wharfage continued to be charged Tr 138 9 2023
Bulk movements did notbegin through California terminals until after

World War II Tr 139 1 14 The movement of grain in bulk

and facilities therefor was COlnmon in the Northwest before
1948
but

was just starting in California during 1944 1946 when the U S Mari

tim e Commission made a study applied to terminal operations for the

prewar fiscal year ending June 30 1940 3 USMC 57 59 Atthe time

of the study the only grain handled was in sacks entirely at Stock
ton Tr 510 The change to bulk in California occurred mostly
after 1948 Tr 511

6 Bulk movement ofgrain by conveyor systems began after the con

struction of silo storage facilities on land adjacent to deep water suffi

cient for a ship Suchfacilities consist of the following
1 Headhouse
2 Ship gallery and dock

3 Elevator legs
4 Cleaning and conditioning equipment
5 Conveyors
6 Truck dumper
7 Railroad car tipper
8 Barge unloader
9 Dust collector

10 Inspection and weighing s taHon

tH Locomotives scoopmobiles trucks etc

12 Storage silo S

A diagram of typical facilities is apart hereof as attachment I These

facilities are separate from general cargo wharves but may be adjacent
thereto as shown on attachmentII

7 A wharf is a structure built on the shore and extending into deep
water for the purpose of enabling ships to come along side to receive or

discharge cargo or passengers thereon Wharfage is a charge made

for the use of the wharf including temporary storage or resting by
cargo before being moved further on its journey Property and pas

sengers usually move to and from land to water conveyance over the

surface of the wharf De Kerchove lnternational Maritime Dictionary
8 F M C
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and Glossary of Shipbuilding and Outfitting Terms by Eddington
Wharfage is charged or assessed to the owner of the cargo

8 The purpose ofa marine grain elevator is to get the grain from the
elevator to the ship Tr 394 At a grain elevator terminal grain is

transferred from a storage bin or silo by elevation to a height then out

along conveyors high above the platform to which ships are moored to

movable spouts over the ship where the grain comes out into the ship s

holds orstorage bins for stowing by stevedores working in the holds
The stevedores spread the grain around so as to keep the ship trimmed
and floating properly The complete process wasdescribed as follmvs

The men open valves under the storage bins to allow gra in to flow
onto the conveyor which delivers it to an elevator leg and the grain is
then elevated to a shipping scale where it is weighed by a state licensed

weighman It is then dumped from the scale through a surge bin onto

a conveyor which moves it from the elevator headhouse to the ship gal
lery There it is taken off the conveyqr belt and put down a spout
which delivers it to the ship Tr 20 1 19 21 1 7 The ship gallery
houses the conveyors and spouts All the work of stevedores is per
formed in or on the ship and the only use made of a vharf is as the

source of an electrical outlet for wires connecting tdmming machines

if required and for theuse of the platforms for movement ofmen and

equipment between the land and the ship Atsuch facilities grain may
also be inspected and classified by grade and quality

9 At the port of Los Angeles in charge of the Board of Harbor

Conunissioners no contract with acc is entered into and an cargo

including bulk gra in pays wharfage only Tr 181 1 3 8 At this

port there is a conveyor over the dock and along the dock reaching
to ships Tr 176 1 25 177 1 1 6 The grain terminal uses a

small part of the wharf and has a gantry crane on the wharf and
is the only fixture on the wharf Tr 178 1 2225 The conveyor
occupies a small space on the wharf probably two high line rail
tracks from an area of about 18 by 20 Tr 179 1 1 3

The plant for the grain is in the reaT of the wharf Tr 177 1 11 24
The compensation that a private operator pays the Board for its

use o leased premises does not include any right or compensation
for the conveyor system Tr 178 1 3 8 The whole wharf is
tied up to load a ship Tr 179 1 5 6 The Board is compensated
entirely for use of the conveyor through wharfage Tr 178 1 9 13
179 1 21 22 and the practice of assessing what passes over the
wharf has existed since 1911 Tr 180 1 1 4 Counsel for San
Francisco stated for the record that its operation is physically the
same as the operation at Los Angeles Tr 222 Note The state
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ment is accepted at face value but not as a substitute for evidence
The recordlacks detailed evidence as to this port

10 The Department ofAgriculture Commodity Stabilization Serv
ice Grain Division prepared a study of commercial grain storage and

handling direct operational costs Its purpose was to develop valid

information on the actual costs of handling and storing grain in com

mercial facilities exhibit 29 p 1 to serve as the basis for a fee

schedule to compensate grain handlers The survey was preceded
by the issue of a 43 page manual for the use of personnel engaged in

the study The manual stated the purpose to develop such information

and covered the techniques to be followed and the information to be

developed by means ofquestionnaires interviews preparation ofsched

ules containing data summaries and finally reports The study cov

ared approximately 100 warehouses in area 1 see below including
8 terminal port warehouses Tr 410 Detailed summary tabulations

of grain storage costs and grain handling costs wereprepared which

are now official records of the Department of Agriculture Tr 412

exhibits 31 32 A combined storage cost and a combined handling
cost summary tabulation for the eight selected west coast port termi
nals was presented showing totals in cents per bushel of grain ex

hibits 3334 Survey schedules covered revenue by functions depre
ciation of assets and operating costs prorated according to business

activities exhibit 30 Each covered detailed accounting items of fi ed

and variable costs relative to interest on investment insurance taxes
licenses leases and rentals personnel expenses and so on The survey

did not include revenues or expenses expressly applicable to wharfage
as such Tr 412 436 Costs with reference to any part of the

warehouse facility that should be allocated to wharfage werenot de

leted in the study Tr 436 The survey was completed in Feb

ruary 1960 The survey disclosed the following average costs

t

1

Average cost per bushel cents

UGSA rate area

Storage per
annum

Handling Total
3

1
nn 00 nn

nn 00 00

2 n 00 n n
nun nn 00 n

3
00

n nnn n n
n 00 00 n n

4 n n 00 nn
nnn n nn u n

i l i

8 7
7 1
7 7
8 1

16 5
8 0

13 5

2 8
3 6
3 3
5 2
1 8
3 4
2 5

11 5
10 7
11 0
13 3
18 3
11 4
16 0

Above figures are rounded to aone decimal fraction exhibit 36 Area 1 comprises Arizona

California Idaho Nevada Oregon Utah and Washington

11 The testimony showed the following items of expense are in

cluded in part in those recovered from wharfage charges and are also
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included in those recovered from the charges to the Department under

UGSA

1 Railroad trackage in roadways Tr 102 1 817 103 1 2 9
2 Cleaning and conditioning equipment Tr 103 11023
3 Scales
4 Elevator legs
5 Conveyors
6 Truck dumpers Id

7 Railroad car tipper Tr 106 1 19 125 107 1 1 23

8 Barge unloader equipment Tr 107 1 2425 108 1 1 19

9 Dust collection systems Tr 108 1 2025 109 1 1 9 110 1 1 11

10 Inspection stations Tr 110 1 17 24

11 Small locomotives or trackmobiles Tr 111 1 1 18
12 Superintendence cleaning sheds and docks and watchmen Tr 111

1 1925 112 1 1 21

12 A witness asserted that the following additional facilities are

required at a marine ternlinal elevator facility
1 Additionalland

2 Additional railroad trackage
3 Heavy piling for foundations due to proximity to water

4 Larger more complex headhouses forhousing equipment
5 Wharf

6 More elaborate equipment suoh as conveyor systems scales dust control

and electrical control equipment and elevator legs
7 More elaborate systems for speedy handling of incoming grain including

platform truck dumpers railroad car tippers and barge unloaders

8 Sampling and inspection offices
9 Cleaning and conditioning equipment Tr 757

Itwasfurther assertedthat wharfage includes charges for a portion of

superintendence checking direct dock labor watchmen claims clear

ing sheds salaries payments to general officers clerical accounting
legal and traffic and solicitation expenses vVharfage wasalso claimed
to include charges to meet police and fire protection expenses

13 The annexed attachment II shows a separation at the port of

Stockton Calif between areas facilities constructed thereon and

types of platforms to which ships are moored with regard to a bulk

grain elevator facility and a wharf facility exhibit 37 The labels
and separating line have been added for the purpose of this report

Similar separation of facilities was shown at Longview vVash
exhibit 1 lealama Vash exhibit 10 no general cargo wharf

shown and Long Beach Calif exhibits 12 and23 at p 2

FINDINGS

Considering these facts the following findings should be made in
this proceeding

8 F JfC
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1 A tariff regulation creating and the practice of charging wharf

age for handling including loading out grain in bulk is aregulation
and practice relating to or connected with the handling storing or

delivering of property
2 The receiving storing processing and loading out ofbulk grain

through conveyors and spouts into ships involve the handling storing
or delivering of property

3 Respondents are compensated by the eee pursuant to theUGSA
for the use of all facilities and for all related services connected with

the handling storing and delivery of bulk grain
4 The charge ofwharfage in addition to payments under theUGSA

results in the establishment observance and enforcement of a regula
tion and practice of charging either payments for the use ofafacility
that does not exist in storing handling and loading out bulk grain
or double payments for the use of a facility already paid for under

the UGSA
5 Double payment for the same service is accomplished when rail

road trackage foundation headhouse dock or wharf ship gallery
cleaning and equipment scales elevator legs conveyors truck dumper
railroad car tipper barge unloader and barge dock inspection sta

tion locomotives ortruckmobiles dust collection system and improved
road facilities are attributed to wharfage and charged for as wharfage
as well as under the UGSA Payment for facilities and services that

do not exist is accompEshed when wharfage is charged for services and

facilities used for general cargo rather than for bulk grain
6 Respondents are other persons subject to the act

7 Both Los Angeles and San Francisco claimed to have the same

physical situation relating to the intrusionofgrain facilities on the

wharf and direct use thereof and both not to have entered into a

UGSA San Francisco claimed further contrary to the assertion

herein that facilities and services covered by wharfage were not com

pensated by rentals from agrain storageoperator It is not considered

to be possible on this record to adjudicate and make any findings as

to the justness and reasonableness of these respondents rules until the

precise application ofall payments can be determined on a more com

plete record The foregoing may possibly apply to other persons who

are not contracting operators of bulk grain facilities but are lessors

of property occupied by bulk grain facilities As will he discussed

the eee does not contest the justness and reasonableness of the estab

lishing observing and enforcing of any regulation or practice
which involves a charge for actual services rendered oruse of facilities

furnished and not otherwise compensated
8 F M C
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REASON OR BASIS FOR FINDINGS

My reasons for the findings and conclusions herein follow
There is virtually no dispute as to the facts northat the respondent

grain elevator terminal operators are other persons subject to this
act as defined in the first section of the act Inferences to be drawn
from the agreed facts are in dispute The sole question is whether
charging CCO wharfage as a practice or regulation in tariffs is

a just and reasonable one relating to or connected with the receiving
handling storing and delivering ofbulk grain as property when re

spondent operators perform the UGSA and receive compensation
thereunder at any facility where wharfage is charged with the ex

ceptions noted

Ihave only the two basic reasons noted above and restated in more

detailbelow for believing thecharge is an unreasonable practice on the
facts herein

1 Because of the facts showing an entirely separate and different
operation for handling bulk grain as differentiated from the facilities
for handling general cargo wharfage however defined and however

long applied in the past is not applicable to CCC as an owner ofbulk

grain handled and loaded out pursuant to the UGSA
2 The payment of the fees provided in the UGSA schedule of rates

compensates operators for all use of their facilities and for all their
costs of handling and loading out bulk grain consequently added

wharfage should not be charged against bulk grain under UGSA
In other words the facts show separation and differentiation of bulk

grain facilities from those used for general cargo to which wharfage
is applicruble and compensation for the separate facilities used

Changed conditions have created the separate and different grain
handling operation and have converted wharfage from what was once

a charge for facilitities actualy used to a charge on CCC for facilities
not used but paid for by other means Bulk grain no longer moves

over a wharf as it once did when wharfage was applicable to then

existing facts The changed conditions have not resulted in any addi
tional expenses that are not paid for from wharfage on grain and
if anything have resulted in less expense as far as use of thetraditional
wharf is concerned

With regard to the first point past and present conditions have to

be compared to see just how wharfage is no longer chargeable for what

happens to bulk grain in modern separate grain handling facilities
At the time the Department developed its uniform contract form

including the obligation to pay customary or mandatory wharfage
there was no bulk delivery of grain in California There may have

8 F M C

I

I

I



676 FEDERAL MARITIME COMMISSION

been some bulk handling at Stockton and Los Angeles the record

is not clear and there was bulk handling in Oregon and vVashing
ton but not with the storage and handling facilities used today
Cranes and digging a d lifting equipment were used tohoist any bulk

grain at wharves At that time it was customary to carry grain
across a wharf in sacks To the extent this type of operation con

tinues and with regard to such operations the Department is not

seeking exemption from the payment ofwharfage Tr 184 1 1425

185 1 1 2 Wharfage was and is justified where sacked grain is

handled Sacked grain is handled the same as general cargo at port
locations The physical possession of such cargo changes hands at

a place on the wharf in a shed or at some place of rest adjacent to

the pier The identifiable change of possession is considered a use or

service The needed facilities such as shelters platforms trucks

and other moving equipment are furnished as part of the use Sacked

grain may be stored free of charge for a specified period while being
assembled into cargo lots and the wharf is not usable for other cargo
to some extent by this activity The delay is an expense to the

wharfinger The time of use is compensated for in wharfage In

such cases wharfage is the O11ly payment to the terminal operator
The modern grain terminal is apart from the traditional wharf

facility with its flat platforms and storage sheds Storage and han

dling ofgrain no longer involve the use of thewharf Other methods

of paying the terminal operator now exist The UGSA is one of

these methods of payment Performance of the UGSA does not re

quire use of a general cargo wharf

The facts shown in items 5 and 6 establish that today the function

of providing wharf facilities and bulk grain terminal facilities in the

usual west coast arrangement are different and unrelated and that

the investment in each and most of the services performed at each

involve unrelated expenses to be met from charges for the use of

each There is some overlapping such as the use of railroad tracks

but what is used is paid for The facts equally establish that storage
in a silo is not the same as the resting of general cargo on a wharf

awaiting shipment and the passage of grain through conveyors is not

the same as the movement of general cargo over a wharf platform to

the ship s side There is a difference of function and use of facilities

The facts show that if a ship were to take on both bulk grain and

general cargo it would have to move from one berth to another at

most of the ports described in this record At the general cargo
wharf there would be no other compensation tQ the operator other

than wharfage At the grain terminal fees based on bushels hand1ed
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are the compensation Separation of and differences in facilities
used reasonably demand that wharfage applicable to facilities used
for transferring general cargo not be applied to facilities used for

entirely different types of cargo handling facilities and even different

types of ships and covered by other paYlnents It is not a reasonable

regulation to take a generalized definition such as wharfage which

speaks of commodities conveyed over onto or under wharves but
which was so formulated before there was any such thihg as modern
bulk grain handling and then saying the words are broad enough to

apply and therefore it is reasonahle to apply them to bulk grain If
the facts had changed only slightly there might be some reason to

the position but this is far from the case vVharfage is for the use

of a limited type of terminal facility not for anything that might be
built on the water used by ships The bulk cargo owner who pays for

what he uses under a contract is not justly treated when he has to pay
wharfage for general cargo facilities he does not use A reasonable
distinction may be made between the two facilities used based on

separation and other differences of handling techniques and different
methods of charging justified for each

Mention was made of the Department s position of not seeking
exemption from wharfage on general cargo nor in those cases where
bulk grain may make direct use of the general cargo wharf possibly
the case at Los A llgeles and San Francisco The Department has
made it clear in briefs and testimony that eee is wiliing to pay for
all facilities actually used and for services rendered including
wharfage if it is shown to have received something for its money
The cee is not seeking any exemption as a Government agency as

distinguished from other shippers although recognizing there may
be different facts as to the relationship because of obligations under

the UGSA Tr 184188

Neither our predecessor s report in docket No 640 of August 24

1948 3 USll1e 57 nor the testimony of a witness who helped prepare
the study helps the majority If anything the report substantiates

exclusion of wharfage as a charge applicable to bulk grain handled
at separate facilities under present conditions showing grain has moved

away from the wharf In that report a formula was approved pro
viding for the segregation of portexpenses among wharfinger and non

wharfinger operations Vharfinger expenseswere apportioned among
various charges in port tariffs The charge for wharf related ex

penses was found to be the proportionate cost of ownership and main
tenance of the cargo resting areas sheds and rail and truck areas and

facilities The study however did not include bulk grain silos con

veyors and appurtenant rail and truck areas as the basis for com
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puting wharf and other port charges Grain warehousing was not

considered a wharf function under the formula 3 USMC at 97 and

Tr 275 278 283 284 The study was based on facts existing at most

California ports without reference to bulk grain operations and was

made with reference to the fiscal year ended June 30 1940 before

operations of the type described herein existed to any extent The

study did not cover Oregon and Washington where some bulk grain
facilities of the type used at that time existed Such facilities were

not shown to be the same as what we have today Even this study
however is of no help in a classification of modern operations be

cause the author of the study expressly identified the port grain facili

ties at San Francisco and Stockton as grain terminals and nonwharf

inger operations Tr 275 283284 The bulk facilities were

known about and were excluded Comparisons between relatively
nonexistent bulk grain operations in California in 193940 and then

existing bulk oil and lumber handling facilities are of no help either

because the handling of these commodities involved direct use of the

wharf as where the oil pipes were laidon the surface and the part of

the wharf they used could not be used for anything else and lumber

was put down on the wharf platform and there was no showing that

the wharfinger was compensated in any other way such as by a con

tract comparable to the UGSA
The testimony of the witness who worked on preparing the record

in docket No 640 involved what might have been if modern facilities

existed The witness was a certified public accountant and had no

particular competence for giving the technical proof needed to show

differences between what goes on at a wharf and at a grain facility
Much of his testimony was speculation as to what would have been

included in the study if there had been bulk grain terminals He

appeared primarily as the expert witness on what was meant by the

1946 study our p edecessors caused to be made because he was em

ployed in making the study with Mr Howard Freas his supervisor
over 18 years ago What he says today is only his understanding
rather than a statement of present facts and this understanding is

relevant only if the study itself bears on the decision made today The

study itself is of no significance to the present decision because the

study dealt with entirely different facts and because its use presupposes
the issues herein are resolved simply by applying the right labels

wharfinger or nonwharfinger to what happens when grain is stored

in bulk silos and loaded out by conveyors under a special contract

The tEstimony covers theories opinions and explanations supporting
the majority understanding of the situation but it does not provide
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any helpful analysis of what goes on today in relation to wharfage on

bulk grain
It is also not possible for the testimony about the formula devised

in docket No 640 to provide any helpful guide because it is a formula

only rather than a principle to be applied to today s facts Neither
does the formula guide the justness of the charges The formula was

used merely to allocate costs among the services from which revenue

was derived at a wharf as it was known in 1946 and earlier The
formula provided an operator with information as to revenue cost
and profit or lo from each unit of service and enabled an operator
to decide what rates should be for each service based on accurately
determined and allocated costs and profits exhibit 14 Tr 58 59
It is important to note the formula has no ratemaking function nor

does it justify y tself any particular charge Whether or not the
result ofusing the formula discloses a justification for assessing wharf

age depends on the facts to which the result is applied The purpose
ofthis adjudication is to find out these matters

Vhatthe majority has done with this testimony and the formula is
to decide that the entire terminal area including the part on which
bulk grain storage elevators are located must bear an allocation for

wharfage regardless of use of the general cargo wharf part and possi
bly regardless even of the existence of a general cargo wharf and has
decided that the word over in reference to cargo passing over the
wharf may also be stretched to cover the aerial transit of bulk grain
over the narrow service platform to which the ship is moored and

through overhead conveyors out of spouts into a ship The traditional

type of wharf is not used nevertheless the wharfage charge pursues
unsacked bulk grain even though new contract obligations were

devised to take careof the cost of the new facilities

The second point is that the UGSA schedule of rates based on the

number of bushels handled fully compensates respondents for all their

expenses of performing the contract therefore it is an unreasonable

practice to apply wharfage tariff rules to obtain additional

compensation
The schedule was developed for the purpose of determining what

costs and expenses a terminal operator incurs in performing obliga
tions under the UGSA and what fair rates per bushel should be paid
by the Government The Department conducted a survey of bulk

grain terminal operations in October and November 1959 to develop
the necessary information The study showed all the conditions of

performance of contracts and the cost elements requiring reimburse

ment to contractors in connection with grain operations It was a

comprehensive nationwide survey of every reasonably reIn ted cost of
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owning see Exhibits 29 34 leasing Id p 35 operating and main

taining Id pp 3540 and exhibits 30 31 grain terminals and han

dling facilities The study disclosed that the elements included in

wharfage charges applicable at port locations to bulk grain were con

sidered and included exhibit 29 Wharfage as a separate cost ele
ment was not included The purpose of not including wharfage
charges but of including not deleting costs allocable to wharfage
was to prevent the very overlapping of payments that the wharfage
regulation creates if it is enforced

The survey was designed to develop average costs in an area Re

spondents claim their greater COSts were not considered and wharfage
elements were excluded The facts do not substantiate the claim

Eight elevator terminals located t west coast ports were included in
the western area survey which included the area in which these re

spondents operate The record showed that similar inland elevators
included in the survey existed that werebuilt just as substantially and
had the same facilities including heavy pilings railroad car tippers
etc to the same extent as port elevators although no two facilities
were alike or included the identical facilities Many inland elevator
terminals surveyed were unquestionably smaller but their costs only
contributed to a determination of the average and the survey left out

nothing peculiar to respondents larger terminal facilities The aver

age costs developed were used to prepare a uniform rate schedule

acceptable to all contractors not to provid a cost plus contract for a

particular group or individuals which might have higher costs The

survey did not disclose that the west coast area port terminal operators
had higher costs of performing storage and handling functions nor

disclose that any operator was not being fully compensated Every
thing in fact 6 was considered where these elements existed The com

prehensiveness of the costs to be paid from the rates left nothing to be
met from wharfage charges payable by CCC Fact 10 shows ade

quately the comprehensive nature of the survey
Nevertheless respondents claim and the majority agrees that some

thing was left out This omission is established in several ways It
is stated operators are entitled as a matter of law to compensation
and wharfage is justified or under the Freas formula the assess

ment of wharfage on bulk grain is justified the formula
deals with cost allocation to determine compensation or the operators
have an investment in facilities and there is an economic justifi

cation for the assessment of wharfage to recoup the investment
and finally rates for storing and handling do not compensate

for wharfage These statements fall short of deciding whether an
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economic justification ror the use or the terminal racilities also jus
tifies charges ror using terminal raciilties that are not used or charges
for terminal racilities that are already paid ror in another form

The economic justification or payment ror the use or a wharr

is not questioned Whether or not the wharr is used is ques
tioned The objective of the survey was to develop a fee schedule

which would provide the justified compensation ror what is used no

matter what the payment may be called An objective or this ad

judication was to find out just how the wharr is used and Iround

out it is not used but eee is supposed to pay for it anyway The

rate schedule was to pay ror all not just some costs and thisobjective
was also accomplished as substantiated by the testimony and docu

ments in the record

The claimed extra racilities not covered by the survey were sum

marized as being the following
1 Extra wharf facilities necessary only at port terminals

2 A share of superintendence service certain labor items and administrative
overhead expense and

3 Other aids and benefits consisting pf police and fire protection

The extra wharr racilities in item 1 and any other extras such

as those rererred to in itenl 12 in the racts were not only accounted

for in the survey and influenced the averages developed but are part
or the equipment and racilities listed in the contractor s agreement
ror the receiving handling conditioning warehousing storing and

loading out or grain which the contractor represents he owns or op
erates ror perrorming the UGSA exhibit 28 The contractor does

not represent that he has only part or the equipment needed or that

the rees pay ror only part or what he has to perroIm with but every

thing needed to perrorm and thereby earn his scheduled payments
N eitherthe UGSAnor the survey contemplated payment ror additional

land railroad trackage heavy piling or any other or the nine items

in ract 12 to be compensated separately ir needed to perrorm There

the contractor is an operator under a lease rrom a port agency the

port gets its share or money ror the wharr reIated expenses rrom the

rent The contractor operator obtains his expenses or which rent is

one rrom the UGSA payments Ir the rent does not cover the

charge as may be possible at Los Angeles or San Francisco eee is

willing to review its payment obligations as Iunderstand its testi

mony Even ir a special platrorm over the water is needed to get
to a ship with equipment as shown in the pictures there is no use

or it as a wharfinger racility as traditionally understood by moving
freight between a place of rest on the wharf and ship s sling It is

8 F M C
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stated wharfage is the charge for the use of wharf and does not in
clude charges for any other service Terminal Rate bwreases Puget
Sownd Ports 3 U S M e 21 24 1948 The statement is not ques
tioned The grain delivery operation involves no such use however

whether ornot there is a service

In Interchange of Freight at Boston 2 U S 1 C 671 at page 673

1942 wharfage was defined

As used herein the term wharfage means a charge made by a pier owner

or operator against shippers or consignees for cargo conveyed on over or

through a terminal facility or loaded or discharged whi1le a vessel is on berth

It is a charge for use of the pier a lone Wharfage charges or rates quoted in

this report will be those applicable on general merchandise package freight
It is unnecessary to consider special rates or services relating to such commod

ities as bulk grain coal coke ore lumber shingles ship s stores or fuel oil

vVith reference to superintendence labor and administrative over

head under 2 above the record contains no facts showing how the

share of superintendence and other expenses are not paid for if

wharfage is eliminated The share of expenses for superintendence
checking direct dock labor watchnlen claims cleaning of sheds sal
aries expenses of general officers and clerjcal accounting legal traf

fic and solicitation functions were consid red in the survey and com

pensated insofar as they pertain to grain terminal operations Tr

245 and are required to perform the contract
Other aids and benefits referred to in item 3 such as police and

fire protection are exactly the same as they would be anywhere away
from the water at any other grain terminal and are not attributable

to furnishing a wharf alone but to the entire property These costs

too wereconsidered in making up therate schedule
A witness stated that to a large extent he wasbasing his justification

for a wharfage charge on the investment in port terminal elevators

Tr 106 1 6 15 The claim is that when eee pays the respond
ents charges for receiving and loading out grain they are paying for a

specific service that is the physcial handling of the grain into the
elevator and away from the marine terminal facility into ocean ves

sels and wharfage is something more for the use of the marine
terminal facility Tr 206 to cover theomitted items ofexpense The

Department s rate schedule however was not just based on manpower

costs omitting depreciation and investment Performance of the

UGSA required use of the physical facilities as well as the services of

people and both are paid for The Department produced its 43 page
manual showing in detail whatfigures were to be developed by enumer

ators participating in the nationwide survey ofgrain storage handling
costs D atailed schedules showing they were brought together and

8 F M C



INVESTIGATION OF WHARFAGE CHARGES AT PAC COAST PORTS 683

summarized were produced in evidence and finally over 50 pages of

Oummaries ofenumerators tabulations were placed on record showing
both bushels of grain handled and dollar and cents costs of handling
the grain under various conditions The survey was shown to cover

all types of elevators whether country or inland terminals and

those at port localities The survey covered terminals with both light
and heavy investments vithout distinction Nothing was left out or

given special treatment although the survey did not include detailed

examinations ofprivate business accounting records Tables showing
combined storage and handling cost items at eight selected west coast

port terminals was produced The rates were based both on the

nationwide study and on subsequent negotiations with the warehouse

industry according to the General Accounting Office s letter to the

Agricultural Stabilization and Conservation Service exhibit 36

attachment see 3d para It provided for the inclusion of all costs

applicable to owning or leasing necessary warehouses equipment and

facilities as well as operation and maintenance and other costs incident

to storing andhandling grain The survey and therates based thereon

did not just cover storing and handling in the elevator itself Id It

included load in and loading out

Inspite of this preponderance ofevidence the majority in effect is

taking a witness testimony with no additional documented proof to

convince itself that something was left out such as use of the invest

ment to be compensated by wharfage
To the claims that the Department s cost survey covered only coun

try elevator facilities and excluded the many additional items of

investment and expense of elevators at marine loading places Tr

206 andmarine terminal wharf facilities are over and above those at

country elevators Ican only say Ihave been unable to find proof of

the omitted extras

The majority accepts the testimony that country elevators were of

relatively simple operation in comparison with the complex operation
ofa marine terminal operation There was other testimony however

substantiating what the survey showed that some inland country ele

vators were just as complex being built on strong pilings having
railroad car tippers and other facilities already noted and this tBsti

lnony wasbacked up by photographs inthe record plus testimony ofthe

Department s witnesses Others do not as has been noted but all con

tribute to the average Some of these inland facilities were on rivers

and were included in the nationwide survey underlying the fee sched

ule Also west coast terminal elevators were included in the cost

survey used to make up the fee schedule A supplemental survey of
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the latter was made Therefore any conclusions based on separate
treatment of the two types of elevators have no premises to support
them

The respondents by comparison do not support the reasonableness
of the practice of applying wharfage tariff rules to obtain additional

compensation for respondents by any such ascertainment of costs or

of what wharfage pays for at grain terminals The record is limited
to testimony by witnesses of their understanding of what costs wharf

age coversbased on facts existing 25 years ago as reported by our prede
cessor with respect to practices traditional at that time and to argu
ments apparently based on the simultaneous appearance of an obliga
tion to pay wharfage in theUGSA and in the respondents tariff rules
The inapplicability of thes ncient facts and formulas both from the

point of view of what exists today and of what the UGSA rate sched
ule pays for has been covered

The wharfage definition arguments are reflected in the majority s

statement that the UGSA expressly provides for thepayment on CCC

grain of Customary or mandatory wharfage charges where grain is
received at port locations and VVharfage charges published in

respondents tariffs fit this description followed by the unanswered
rhetorical question how can it be said that other types of compensa
tion specified in UGSA would compensate for wharfage The
answer depends on the facts not on what may be said now in question
ing someone s consistency The inference is that if it may be said

wharfage described in the tariff fits the description of the customary
and mandatory wharfage that may be paid all issues will be neatly
resolved because the Department would not be so inconsistent as to
write such a contract and to pay if it were not due for something I
do not see the issue as one of pure logic to be decided by matching up
the simultaneous appearance of references to wharfage in two docu
ments to achieve such expensive consequences for the Department
It is not reasonable to find that because a definition is broad enough
to cover the operation it automatically applies to contemporary facts
ofbulkgrain handling The issue is whetherit is a just and reasonable

practice in handling property if today s facts involve charging twice
for the use of the same facility and related services if the terminal area

is viewed as a unit or to charge anything if nothing is furnished no

matter how the function may be defined or classified qr matched up or

logically explained We are not dealing with rhetoric but with real

obligations to pay money at the rate of 2 000 wharfage a day to west
coast grain terminals in exchange for objectively ascertainable use

Finally there is no question of injustice through noncompensation
8 F M C



INVESTIGATION OF WHARFAGE CHARGES AT PAC COAST PORTS 685

I
i

I

Iof respondents even if the wharfage charges are dropped under the

facts of this case One elevator facilitiy at Portland Oreg does not

now charge wharfage apparently recognizing the reality of such

factors The survey cost for the eight west coast facilities was 12 70

cents per ushel and adjusted costs were 12 26 cents For all marine

terminal elevators in the seven Vestern States the survey cost was

also 12 70 cents and the adjusted cost was 12 29 cents The 16 cents

paid under the UGSA was 3 3 cents or 26 percent higher than the

survey costs and respectiely 3 74 and 3 71 cents or 30 5 and 30 2 per
cent higher than adjusted costs The 1960 schedule of rates under the

UGSA exceeded all costs of receiving handling conditioning ware

housing storage and loading out of bulk grain The majority uses

these figures to discuss the coverage and adequacy ofUGSA payments
and states that anyway if they are compensatory to contractors they
are not to public port terminals which do not have UGSA obligations
Amounts for rentmay cover wharfage dueby operators to port author

ities The CCC s liability for wharfage where there is no contraat

is not an issue Ve are not adjudic ting the public port terminals

right to wharfage apart from the UGSA Possibly CCC is liable

for wharfage under other conditions The Department has stated

its willingness to lookinto any such situation

Flaws were also detected in the Department s studies Defects in

the Department s study are irrelevant however If there are flaws

the Department is willing to restudy the matter and negotiate ad

justments The point is that the study is only the basis for making
administrative decisions about a fee schedule that is supposed to cover

all costs of storing and loading out handling grain Negotiations
preceded adoption of the schedule Further changes were made

Thereafter contractors were tendered the contract If the rates fail

to compensate today new negotiations are in order to change the fees

rather than efforts on our part to distort a charge for wharfage by
justifying its application to bulk grain handling because the study is

flawed by being outdated or the rates inadequate If the rates do not

now compensate the remedy is not to justify the practice or regulation
of charging wharfage for unproven use of adjacent wharves but to

change the rates

A great deal of the difficulty is this case has been caused by failure

of the Departmental employees for so many years to perceive what

has been happening until more perceptive employees of the General

Accounting Office pointed it out to them No need is seen however

to keep going on with an obvious unfairness that has grown up over

the years without anybody ever noticing it until the Comptroller Gen

eral made an issue of the problem Continued old wrongs do not
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make a present right The time has come to straighten out these

wharfage charges so that each type of shipper pays for what he uses

and does not pay for what he does not use thereby subsidizing other
users which is unfair In the meantime the eee has obligated itself
in addition to fully compensatory payments to pay for something it
was not getting There appears to be a feeling that respondents have

acquired a vested right to the continuation of this condition Re

spondents argument to some extent is that it is a just and reasonable

practice to hold the eee to its generous bargain The argument
has appeal but our authority does not extend to the relief of this
situation only to the enforcement of section 17 The eee will have

to negotiate its way out of its bargain Our authority extends to

adjudicating what are just and reasonable practices by respondents
in the handling of property and to deciding that wharfage regula
tions applied to eee are unjust and unreasonable because the re

spondents are in fact compensated for all the uses provided eee as a

storer of bulk grain and respondents do not provide the use of wharf
facilities to eee

SUlUIARY

I would conclude that by applying wharfage regulations to eee
under the facts shown respondents violate section 17 of the act

For the reasons advanced above my ultimate conclusion requires
my dissent from the majority s opinion finding no such violation

Signed THOMAS LISI

Secretary
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FEDERAL IVIARITIME COMMISSION III

No 971

NEW ORLEANS STEAMSHIP ASSOCIATION

v

BUNGE CORPORATION AND SOUTHERN STEVEDORING COMPANY INC

Deoicled August 24 1965

Operations of respondents found not to violate Shipping Act 1916 as respondent
Bunge heldnotsubject to Commission jurisdiction

Transportation by Bunge on chartered vessels on f o b and c Lf bases for multi

ple consignees does not of itself constitute common carriage or the fur

nishing of terminal facilities inconnection with a common carrier by water

lValter Oarroll and E ltva1Yl S Bagley for complainant
AndJ e P OarteMichael G eenbeg and Philip Kazon for re

spondent Bunge Corp
Henry O Vosbein for respondent Southern Stevedoring Co

REPORT

By THE COMMISSION John Harllee Ohai1lnn Ashton C Barrett

and James V Day Oommissioners

This is a complaint proceeding in which New Orleans Steamship
Association alleges that respondents Bunge Corp and Southern

Stevedoring Co Inc entered into and are carrying out an unap
proved exclusive stevedoring agreement in violation of section 15 of

the Shipping Act 1916 46 U S C 814 and that respondent Bunge
Corp in furtherance of the agreement has denied stevedores access

to its dock and the use of its electrical supply in violation of sections

16 and 17 of the act 46 U S C 815 816 Chief Examiner Gus 0
Basham held hearings and issued an initial decision we heard oral

argument
New Orleans Steamship Association is a trade association composed

of steamship owners steamship agents and stevedores engaging in

business in an around the port or New Orleans
687
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Respondent Bunge aNew York corporation owns and operates a

waterfront terminal grain elevator located at Destrehan La on the

lississippi River above New Orleans at which it regularly stores

grain prior to export to customers abroad Bunge also owns through
a wholly owned subsidiary the Port Richmond Elevator at the port
ofPhiladelphia Pa

Respondent Southern Stevedoring Co Inc is a Louisiana cor

poration which is engaged in thestevedore business in the New Orleans
area

FACTS

Bunge s terminal grain elevator which was put into operation in

September 1961 was constructed at a cost in excess of 7 million In

its first fullyear of operation 1962 the elevator loaded out to vessels

195 5 million bushels of grain a tonnage greater than any other

elevator in the world

The maritime facilities those facilities located out over the Mis

sisippi River consist of a dock on which is constructed a loading gal
lery barge unloading equipment and a storage shed and office leased

to Southern The dock structures are owned by Bunge except for a

powerline which Bunge has permitted Southern to install from

Bunge s sllbstation to the dock area in order to supply electric current

for Southern s grain trimming machines

Bunge s warehouse facilities at Destrehan are covered by a license

issued by the Department of Agriculture pursuant to the United

States vVarehouse Act 7 D S C 241 273 The dock and other

waterfront facilities are neither described in nor subject to this license

Bunge obtained a license from the Department of Agriculture solely
in order to be eligible for storage in the elevaJtor ofgrain of the Com

modity Credit Corporation CeC The Unifornl Grain torage

Agreement between CCC and Bunge requires Bunge inter alia to

load out and ship grain as requested by CCC or other authorized

persons in the transportation conveyance specified by the owner

of the grain which includes cars boats barges trucks or other con

veyances All CCC grain is accepted subject to the condition im

posed by Bunge that it may buy such grain in storage which it does

Bunge s initial tariff Dock Tariff No 1 which was published on

September 1 1961 and filed with the Commission prior to the com

1 Sec 254 provides as folloWs

Every warehouseman conducting a warehouse licensed under this chapter shall receive
tor storage therein so far as its capacity permits any agricultural product of the kind

l1stomarily stored therein by him which may be tendered to him in a suitable condition
for warehousing in the usual manner in the ordinary and usual course of business without

making any discrimination between persons desiring to avaH themselves of warehouse
fn c111 ties
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mencement of operations at the elevator contained among other

things the usual provision for preference to liners in the assign
ment of berths However within the first 2 months of the elevator s

operation it becameapparent that the potential volume of the elevator

could not be fully utilized if part cargoes were to be loaded too much

time was lost in docking and undocking and preparing the vessel for

loading in relation to the tonnage loaded where a part cargo was

involved Furthermore the small space available for loading on a

liner did not enable the elevator to get a run of grain at fullelevator

speed and the steamship companies insisted on preference in loading
which required taking the liners out of chronological order to the

detriment of charterers of other vessels

After a meeting of Bunge officials with members of theCommission

staff who suggested that if part cargoes were not to be loaded the

dock tariffs should be amended to specify that no common carriers

would be accepted for berthing the Bunge management published and

filed with the Commission on November 22 1961 Supplement No 2

to Dock Tariff No 1 which provided that until further notice com

mon carriers by water as defined by the Shipping Act of 1916 shall

not be accepted for loading at the elevator

During the time between the opening of the elevator in mid

September 1961 and November 22 1961 Southern loaded at the

Bunge elevator at Destrehan a total of six regularly scheduled liners

In the course of the loading of these vessels at the Destrehan elevator

Bunge furnished the dock loading gallery and appurtenances and

Southern furnished graill trimnling machines the electrical powerline
owned by it and spouts nozzles eXltensions etc necessary to convey
the grain from the end of spout on the elevator to the hold of the

vessel Since the effective date of Supplement No 2 to Dock Tariff

No 1 the only vessels which have been permitted to call at the facility
have been vessels under charter for the carriage of full cargoes of

grain and no loading of parcels of grain or other general cargo has

been permitted
Bunge maintains solicitation offices aJbroad through which grain

sales are made Such sales are generally on the basis of fob or

ci f terms

A large majority of the vessels which load at the facility is under

charter to Bunge to carry cargoes of grain sold hy it to customers on

cifbasis Bunge s ocean marine chaIitering deparlment concludes

charter parties with the vessels owners or agents usually voyage or

consecutive voyage charters for the carriage for Bunge as shipper of

a full cargo of grain Whether the cargo may eventually be delivered
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to one or more than one consignee customer Bunge appears on the bill

of lading as the shipper
Bunge has the right under its ci f contracts of sale to decide

within 5 days after the vessel has put to sea which buyer s contract

it will make a declaration against and so notify Ifa premium price
develops during the 5 day period Bunge may sell the grain to a new

customer during the voyage Only after the decision has been made

are the bills of lading prepared for the vessel agent s signature and

issued All grain loaded on the vessels chartered by Bunge is used to

fulfill its prior ci f sales commitments under which it has the obli

gation to deliver to the foreign port
On fo b sales where the obligat ion is upon Bunge s customer to

take delivery at the elevator and to provide for transportation of the

grain Bunge s published dock tariff requires the vessel chartered by
the customer to make application for a berth

Bunge has the right to appoint the stevedore for the large majority
of vessels since the major propOl tion of its sales are on c if terms

and as to these it charters the vessels to carry the grain with the

proviso in the charter party that Bunge may select the stevedore On

all fo b sales bhe selection of the stevedore rests with the owner of

the vessel or the buyer of the gra in depending upon the terms of the
charter party

There are two agreements between Bunge and Southern 1 a

written agreement dated August 31 1961 providing that Southern
shall stevedore all vessels loading at Bunge s Destrehan facility with

respect to which Bunge has the right to designate the stevedore and
that the rates md conditions governing the stevedoring shall be

equal to the competitive rates and conditions prevailing In the port
of New Orleans which shall be mutually agreed upon from time to
time and set forth in an appended schedule and 2 awritten agree
Inent dated June 27 1961 leasing storage and office space to Southern
on Bunge s dock and providing for maintenance and repair work on

Southern s equipment by Bunge s maintenance crew in return for a

rental and service charge of 2 cents per ton on bulk carriers and
self trimmers and 5 cents per ton on all other vessels This charge
covered all vessels loaded by Southern at the Bunge elevator and

produces revenue paidby Southern to Bunge of at least 144 000 per
year The rental and service charge was described by Bunge as an

access cost paid by Southern to gain accesS to vessels aver the dock
outhern s president stated that he could not afford to pay this charge

tp Bung absent the arrangement
i Neither agreement is for a specified term both may be terminated
by Bunge unilaterally There is no agreement between Southern and
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Bunge concerning the appointment of stevedores for vessels of which

Bunge is not the charterer although Blmge informed interested per
sons by a menloranduIil dated November 1 1961 that although they
were free to appoint outside stevedores Bunge did not desire to en

courage otherstevedores in working at Destrehan and that use should

be made ofSouthern in order to further the interestsofall concerned

Bunge has developed a grain elevator at Destrehan which has a

loading out rate greater than that of any other grain elevator in the

world and it has built this facility at great expense largely for the

handling of its own grain Ithas decided that for the most economic

ally efficient functioning of this facility it is necessary that only one

stevedore he allowed access to its dock and electric supply
Bunge helieved based upon its past experience with Southern at

other terminals in the gulf area that Southern would be the stevedore

best qualified for the job
Bunge has required Southern as a condition of its appointment and

continued employment to 1 make available trimming machines of
sufficient power to take full delivery capacity 1f the elevator 2

provide sufficient labor and equipment to maximize mechanical trim

ming speed 2 and 3 provide the maximum hand trimming labor
which can be efficiently utilized during the loading of tankers

Southern has the advantage of having the same crew and super

visory personnel stevedoring on a regular basis at the facility While

the labor used by Southern at Destrehan is drawn from the same labor

pool as that of the other New Orleans area stevedores the contracting
foreman has the right of choice of the men he will employ Southern
has exercised this right to develop an experienced crew of longshore
men who are familiar with the facility because of theirregular employ
ment there

There is no agreement between Bunge and Southern to exclude out

side stevedores from Bunge s dock However Bunge does unilaterally
restrict the use of its dock to Southern and has so informed other

stevedores or ship s agents who have inquired When stevedoring a

vessel at Destrehan other stevedores must bring their labor force and

all necessary machinery to the vessel by launch Stevedoring equip
ment including trimming machines spout extensions nozzles elbows

and an electricity power source for trimming machines must be sup

plied by the stevedore However where either an owner or charterer

of a vessel appoints a stevedore other than Southern Bunge s elevator

personnel fully cooperate with that stevedore

2 Southern is required to have a minimum of three trimming machines and three IDa

ehine gangs available for the loading of all dry cargo vessels while it is the customary
practice of other stevedores to useonly two such machines
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Except for nine vessels stevedored by Louisiana Stevedores Inc at
Destrehari no shipowner or charterer has employed a stevedore other
than Southern at the facility On an experimental basis Louisiana
borrowed the nozzles extensions and spouts required for the opera
tion from another grain elevator in the area Ithired its personnel to

report to a launch engaged to transport them together with the steve

doring equipment to the vessels side as it was moored to the dock at
Destrehan The equipment and personnel were removed from the
vesselby discharging them overthe side to the launch which wasstand

ing by on the outboard side of the vessel
On dry cargo vessels it was necessary for it to hire a barge and

generators to furnish electricity for its grain trimming machines in
addition to the launch facilities required for its perSonnel and other

equipment The additional inconvenience and expense which Loui
siana was required to incur forced it to conclude that on dry ca rgo
vessels it was not in a position to offer effective competition even at
the rates fixed by Bunge and Southern Louisiana however found
thatit could under quote the Southern rates on bulk carriers and tank
ers on which no machine trimming is required and ultimately South
ern was forced to reduce its rates on tankers

A comparison of Louisiana s and Southern s loading time on the SS
Alaurittnie adry cargo vessel which both loaded at Destrehan reveals
that Louisiana increased loading time by about 7 hours as a result of its
failure to have sufficient labor and adequate machines to take the full

capacity ofgrain that the elevator could have delivered This loss of
7 hours represents a loss to the elevator of afleast 4 200 tons ofproduc
tion based on r te of 600 tons per hour and a loss to the vessel in

turnaround time
On the tanker SS Richmond loaded at Destrehan both by Southern

and Louisiana with full cargoes of the same type of grain Southern

averaged 614 tons per hour to Louisiana s 560 tons per hour and stowed
117 tons more in the vessel in 2V2 hours less Ithan Louisiana s loading
time The total financial advantage to the owner from Southern s per
formance in full loading and faster turnaround time was in excess of

2 000

Bunge contends that the combination of narrow roadway swift
current and activity on the dock creates a potentially hazardous situ
ation for persons unfamiliar with the facility One Bunge employee
who fell off a barge and wassucked under by the current was drowned
seamen have fallenfrom the dock

Bunge has sought to protect itself against these hazardsand1iability
for injury with respect to the stevedoring operations by limiting the

8 F M C
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use of the dock solely to its resident stevedore and by requiring South
ernto carry adequate insurance against all risks involved and to hold

Bunge harmless from any claim by stevedoring personnel Southern
works regularly at the facility and its employees therefore have

become familiar with the dock and the barge unloading operation
isk of their interference W t11 lllge s b rge unloading employees

and equipment is thereby m nimized as is the danger of accident and

injury
DISCUSSION

The Chief Examiner in his initial decision determined that Bunge
since Novenlber 22 1961 was neither a common carrier by water nor

other person subject to the act He therefore concluded that since

any claim under sections 15 16 and 17 of the act regarding the opera
tion of Bunge s Destrehan facility must be based upon the Commis

sion s jurisdiction over Bunge and since the Commission was without

jurisdiction no relief could begranted 3

Complainant New Orleans Steamship Association excepts to the

examiner s failure to find that respondents are subject to Commission

jurisdiction Complainant s jurisdictional argument is premised upon
the following grounds 1 the present operations of respondents
are conducted in connection with a common carrier by water 2

Bunge having served common carrier vessels could not divest itself

of the status created thereby by its tariff modification that it would

not serve common carriers and 3 Bunge s operations at Destrehan

aresubject to the Comnlission s jurisdiction by virtue of its operations
alt Port Richmond

Initially complainant argues that Bunge by maintaining a continu

ity of service of individual vessels regularity of service in its overall

operation carriage on a single voyage for a variety of cargo owners

on a ci f basis and solicitation through its sales offices is itself a

common carrIer

The argument is ingenious but will not bear up under examination

Vl1ile as complainant correctly points out the status ofa person as a

common carrier is not dependent uponpublication of a sailing schedule

solicitation of cargo oradvertisement there is one ingredient of com

mon carriage which is essential to its existence and which is not

present in Bunge s operations the undertaking to carry for hire for

those seeking to employ the carrier

3 Although the Chief Examiner found that Bunge was subject to the act as an other

person before Nov 22 1961 he made no substant1ve findings for that period under sec

15 16 or 17 because less than 2 months of operation was involved because the matter

was IDOot because there was no question of reparatIons and because 110 regulatory purpose
would be served by givIng further consIderation to the allegations No exception was

taken to this finding

8 F M C
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In some though admittedly not most cases sales o grain are made
to Bunge s customers on an fob basis in which instances carriage
IS not aboard Bunge s vessels but on those chartered by the customers
Eve with respect to those sales ade under ci f terms Bunge has the

right under its contracts of sale to decide within 5 days after the vessel
has put to sea which buyer s contract it will fulfill Such an arrange
gIent could not by any stretch of tpe imagination be called a sale of

space All of Bunge s shipments are in fulfillment of contracts for
the sale of grain Bunge does not undertake to carry for anyone it
does not sell oceantransportation it merely delivers grain in chartered
vessels to its customers

Complainant admits that the utilization by a grain merchant of a

cif sales contract does not make the merchant a common carrier It

further concedes that the consolidation of shipments for various con

signees on a cif basis would not make Bunge a common carrier
What complainant is in fact cqnt nding is that because Bunge regu
larly sells to many consigQees on a c if basis it is a common carrier

Where however as here a merchant also regularly se ls on a fo b
basis and does not undertake to carry for anyone or sell ocean trans

portation it cannot be held to be a common carrier We therefore
find that since November 22 1961 the day Bunge barred common

carriers from calling at its Destrehan facility we have had no jurisdic
tion over its operations there

Secondly complainant excepts to the initialdecision on the grounds
that the examiner erred in failing to find that Bunge was subject to

our jurisdiction since Bunge once subject to our jurisdiction could

not divest itself of that status Specifically complainant alleges that

the refusal to serve common carriers embodied in Bunge s tariff is

illegal as Bunge has an obligation under its warehouse license and the

Warehouse Act supra to load grain on any transportation convey
ance specified by the owner of the grain in the nondiscriminatory
manner

The warehouse license covers storage not maritime facilities As

we have often stated jurisdiction residing in the Secretary of Agri
culture over the storage portion of facilities in no way affects our

jurisdiction over the terminal portion of those facilities 4 Ioreover

even assuming that ourdeliberations are to be influenced by the policy
relating to Bunge s obligations as a public warehouseman we cannot

say that Bunge has breached any of these obligations Section 254

Agreements 8225 and 8225 1 5 F M B 648 653 1959 aff d sub nom Greater Baton

Rouge Port Commission v United States 287 F 2d 86 5th Cir 1961 Calif S B Co v

Btocktfm Port Di8triot 7 F M C 75 81 196i D J Roach 1no v A lbany Port Distriot

5F M B 333 334 1957
8 F M C
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of the Warehouse Act merely requires that a warehouseman not dis

criminate between the users of his facilities Bunge has not dis

criminated it has imposed its refusal to furnish terminal facilities

in connection with common carriers vith reference to all of the grain
in its elevator regardless of ownership Furthermore no user of the

storage facility has objected to the ban on common carriers and there

is no showing that any such user has ever demanded a common carrier

as a transportation conveyance Even if such a demand were made

in the future Bunge would have the alternative of surrendering its

license rather than opening its facilities to common carriers

Complainant also excepts to the Chief Examiner s finding of a lack

or jurisdiction because Bunge operates as an other person elsewhere

In support or this argument complainant cites Grace Line lno v

FMB 280 F 2d 790 2d Cir 1960 implying that common carriers

are subject to our jurisdiction not only to the extent of their common

carriage but over all their activities Accepting arguendo that the

argument is applicable to other persons as well as to common car

riers it is clear that the import or the language is this a person
mnnifestly subjectto our jurisdiction may not so segment its oper tion

to make part or it subject and part of it exempt when this segmenta
tion is unjustly discriminatory Here there is no showing that

Bunge s other operations have in any manner affected the Destrehan

facility
The complaint is dismissed

Commissioner HEARN concurring
I concur in the result reached by the majority and I adopt their

rationale

Vith respect to the period during which Bunge in the operation or

its Destrehan facility was an other person subject to the Shipping
Act International Trading Corp v Fall River Pier Line 7 FMC 219

1962 Inote the presiding examiner s failure to make substantive

findings on the ground that the matter was moot and because repara
tion was not sought Since no exceptions were taken and since the

matter before us is a simple complaint and answer case Iagree that

the mattershould not here be examined

Commissioner J OHN S PATTERSON concurring and dissenting
CONCLUSIONS

Based on the record berore me in this proceeding my conclusions
are as rollows

1 Complainant New Orleans Steamship Association New Orleans
has failed to prove that respondent Bunge Corp Bunge violated
section 15 or the Shipping Act 1916 as amended Act

8 F M C
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2 Complainant has proven that respondent Bunge violated section

16 of the Act by subjecting stevedores other than respondent Southern

Stevedoring Co Inc Southern Stevedoring to unreasonable
disadvantage

3 Complainant has proven thatrespondent Bunge before November
22 1961 failed to establish and enforce just and reasonable practices
relating to or connected with the handling and delivering of property
contrary to section 17 ofthe Act

4 Complainant has failed to prove that respondent Southern Steve

doring is now subject to the provisions of sections 15 16 or 17 insofar

as the facts in this record are concerned therefore Southern Steve

doring is not now violating any provision of the Act

Ifurther conclude and concur with the majority that complainant s

exceptions are not substa tiated and the Commission at this time has

no jurisdiction over either respondent because neither is within the

definition of common carrier by water or of an other person subject
to this act

INTRODUCTION

As regards my conclusions stated above the reasons in support
of them and for my concurrence and dissent are as follows

The Federal Maritime Commission Commission where a violation

of law is charged by cOluplainant having reasonruble grounds therefor
is not authorized to disregard as the luajority has done a respon
sibility to adjudicate the consequences of actions by Respondents be

fore November 22 1961 either because the examiner made no findings
or because no exceptions were taken to the failure The report fails

to respond to all the charges in the complaint which covered actions

before and after said date and to give reasons why each charge is

proven ornot proven as support for rulings The facts showed that
before November 22 1961 Bunge was carrying on the business of

furnIshing wharfage dock and other terminal facilities in connec

tion with a common carrier by water as defined in the first section
of the act Having acknowledged the existence of jurisdiction in this

period the majority may not disregard adjudicating responsibilities
with respect thereto If actions during this period violate the law

a court in the discharge of its responsibilities for fixing the amounts

of penalties prescribed in sections 15 16 or 32 of the act might be

influenced by the fact of presently changed operations but not the

Commission whose functions under Reorganization Plan No 7 of

1961 and the act are subject to no exception from the responsibility
to adjudicate complaints and decide on the consequences of facts

no matter when thefacts occurred as shown in hearings
8 F M C
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II

The complaint states that

1 Inviolation of section 15 respondents entered into an agreement
which was not filed immediately and was carried out before ap

proval providing for the giving and receiving of special rates ac

commodations and other special privileges or advantages controlling
regulating preventing and destroying competition and providing for

an exclusive preferential and cooperative working arrangement
Complaint par 6 and 8 and actedto the detriment of comnlerce in

otherspecified ways Complaint par 9
2 In violation of section 16 Bunge gave Southern Stevedoring

preferential rates and by preventing other stevedores from using
Bunge s property gave as Iconstrue paragraph 7 of the complaint
undue advantage to Southern Stevedoring

3 In violation of section 17 respondents observed unjust and un

reasonable regulations and praotices rel ting to and connected with

the receiving handling storing and delivering of property Com

plaint par 10

After hearing the evidence the examiner decided the respondent
was not after November 22 1961 an other person as defined in

the first section of the Act and therefore not subject to the provisions
of the Act Before Novemher 22 1961 the examiner decided that

since the acts subject to the complaint had ceased the matter is

moot and no reguiatory purpose would be served by giving further

consideration to the complaint and the complaint should be dismissed

because no one asked for reparation No authority is cited for this

exercise ofdiscretion Actions subject to penalty sec 15 or alleged
to constitute misdeameanors sec 16 or prohibited sec 17 do not

become moot because they have stopped or did not last long or

complainants did not ask for reparation Serving a regulatory pur

pose and the existence of a claim for reparation are nat prequalifica
tions on the discharge of adjudimllting responsibihties under any law

applicable to the Commission s funotions

The majority was silent about the far reaching implications of these

considerations as justifications for avoiding administrative adjudica
tion and dealt solely with the exceptions as to the Commission s juris
diction The rulings on the two exceptions as to our jurisdiction
over Bunge werecorrectly made but do not go far enough

FACTS

A short recapitulation of the facts the elimination of many irrele

vant ones and the add tion of some omifJted but significant ones win

make thefindings herein more clear

8 F M C
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1 Bunge in the summer of 1961 completed construction of a

large grain elevatr facility at Destrehan La on the east bank of

the Mississippi River rubout 13 mil nODth of the upper limits of the

port of New Orleans La exhibit 19 par 2
2 a Bunge s Dock Tariff No 1 effective September 1 1961

exhibit 18 provides vessels class fied as liners shall be given pref
erence in the assignment ofberths over all other vessels with certain

exceptions ld p 3 par 5 A liner is defined as a vessel whose

steamship company has regular scheduled sailings whose sail

ing has been advertised ld

h Between the opening of Bunge s facility in mid September
1961 and November 22 1961 Southern Stevedoring loaded five ships
which were regularly scheduled liners Tr 246 247

c On November 22 1961 Bunge issued Supplement No 2 to
its Dock Tariff No 1 exhibit 18 by which common carriers by
water as defined by the Shipping Act of 1916 shall not be accepted
for loading at theelevator

3 Southern Stevedoring performs no other services than lo ding or

unloading grain to or from ships Tr 613 614 To perform its
services Southern Stevedoring provides and uses trimming machines

and appurtenant parts nozzles spout extensions elbows wagons and
miscellaneous gear such as light extensions Tr 31 32 614615

Southern Stevedoring owns all the equipment used after the grain
leaves the spout Tr 33 Bunge provides the spouts galleries and

othergrain conveyors
4 Bunge entered into two contracts dated June 27 1961 exhibit

1 and August 31 1961 exhibit 4 together giving stevedoring rights
at the Destrehan facility to Southern Stevedoring The Jnne 27

agreement allqwed Southern Stevedoring to use a small office building
and storage shed which photographs showed to be a little smaller than

an average single car garage and made its mamtenance crew avail

able for repairing the stevedores equipment The rental and service

charges resulted in at least 144 000 a year paid to Bunge Tr 279

The August 31 agreement obligated Southern Stevedoring to steve
dore all vessels loadting at owner s Bunge s dock at Destrehan La

with respect to which owner has the right to designate contractor
Southern Stevedoring as stevedore par 1 Rates were pr

scribed per ton of 2240 pounds for various types of grains and ships
and it was stated Contractor shall invoice the party responsible for

the stevedoring service par 2

5 Louisiana Stevedores and other stevedores which might be re

tained by ships as to which Bunge did not have the right to designate
8 FM C
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contractor as stevedore were not allowed to move across the wharf
Tr 254 430 in the event of retention and had to furnisb their own

stevedoring equipment for handlingthe grain Tr 431 Bunge made
no efforts to make electricity available nor to have Southern Stevedor
ing make electricity available Tr 586 587 and when requested for
either electricity or access to the wharf Bunge gave such answers as

since the activity which they sought to perform was to be conducted

wholly upon the vessel they make whatever arrangements they could to
do the job th mselves and not to look to us Tr 587 Powerlines
and spout extensions were not available to other stevedoreTr 89
90 although such facilities and pipes nozzles and knuckles were

ordinarily required of the elevator Tr 102 and were supplied by
otherelevators Tr 108 109

6 Other stevedores who were treated the same as Louisiana Steve
dores also had to use launches or barges for personnel and equipment
needed to stevedore ships at the Bunge facility Tr 103 105 Elec
tric generators had to be supplied Tr 104 Armed guards pre
vented overland use of the facility by others Tr 105 and exhibit 10
The time consumed by access to ships by alternative means Tr
588 i e by launch Tr 589 was greater and it was more expensive
than for those using the wharf Tr 107 108

7 The record showed that Louisiana Stevedores employees were

denied access and were required to use launches tugs and barges in

stevedoring nine ships between February 2 1962 and February 25
i963 as they would have been required to do from September 1 1961
onward The ships were not shown to be common carriers by water

Bunge s policies and praotices provided for exclusion of other steve
dores before November 22 1961 see Fact No 8 The first inquiry
that was made for permission to stevedore vessels standing at the

Bunge dock involved one of the first vessels that was Jol ded but
the testimony did not show the status of the carrier Tr 430 The

inquiring stevedore was told in substance they would not be per
mitIted aeeess over the clock that tJlley would have to furnish their own

stevedoring equipment for handling the grain Tr 4304311

8 Bunge in a Memonlndum to th public dated November 1
96 stated thatto operate its facility efficiently it had been necessary

to exercise control over various aspects of an integrated grain export
operation oftentimes left in the hands of others or not attended to
at all exhibit 19 par 1 Further in order to minimize the prob
lem of inefficiency in s vedoring Bunge decided to appoint a resi
dent stevedore to perform all stevedoring work which it controls
exhibit 19 par 4 the memorandum stated its reasons for this action
8 F M C
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Bunge disavowed the authority in some cases to dictate to a vessel

owner the stevedore that must be employed on vessels but

does not desire to encourage other stevedores in working at D tre

han and earnestly requests vessel owners and charterers to

make use of the resident stevedore in order to further the interests of

all concerned exhibit 19 par 5 A Statement by Bunge Corp
of its Policy and Practices With Respect t Stevedoring at its Destre

han Elevator dated October 26 1961 conta4ted similar statements

as the later memorandum and stated Bunge has decided to refrain

from making its dock facilities available to other than its resident

stevedore exhibit 21 par 4 p 10

FINDINGS

1 a Between the time Bunge began operations and until Novem

bel 22 1961 Respondent was an other person subject to this act as

defined in the first section ofthe Act

h Southern Stevedoring was not at any time an other person

subject to this act because it furnished no facilities described in the

first section of the Act

2 Respondents did not nlake any agreement of a type described in

section 15 of the Act

3 Respondents before November 22 1961 subjected particular per

sons to unreasonable disadvantage
4 Respondent Bunge s agreement policies and practices estwblished

an unjust and unreasonable regul3tion and practice related to the

handling and delivering of property consisting of bulk grain
5 After November 22 1961 Respondents activities have not been

subject to the Act

REASONS ANDDISCUSSION

Finding 1 Bunge s tariffs and actions in serving before November

22 1961 common carriers by water at its dock wharf and terminal

storage facilities showed that Bunge furnished such facilities in con

nection with common carriers by water Southern Stevedoring did

not furnish wharf dock or terminal facilities but furnished only
services of stevedoring which are not one of the facilities covered by
the definition of an other person Southern Stevedoring also is

not a common carrier by water

Finding 13 Agreements subject to section 15 must bebetween parties
who are both subject to the Act as a common carrier by water or as an

other person On this record only one party Bunge was subject
to the Aot as an other person Accordingly Bunge wasnot required

F M C
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to file immediately its agreements with Southern Stevedoring and has

not violated seotion 15

Finding 3 Before November 22 1961 Bunge excluded stevedores

other than Southern Stevedoring from the grain terminal facilities

and dock by maintaining exclusionary policies and by responding to

an inquiry with a denial of access to the dock By adopting a policy
of excluding all stevedores except Southern Stevedoring and by the

application of the policy to a stevedore making inquiries Bunge
acting alone and directly gave an unreasonable advantage toSouthern

Stevedoring as a particula r person and subjected other stevedores

such as the inquiring stevedore as a particular person to an unreason

able disadvantage The disadvantage was in the added difficulties and

expenses involved in getting on the ship to perfonn services caused by
not being allowed to use the dock available to everyone else

Finding 4 Section 17 merely requires that every ot er person sub

ject to the Act shall establish observe and enforce just and reason

able regulations and practices relating to or connected with the

receiving handling storing or delivering of property The policies
and practices statement of Bunge is equivalent to regulations and

practices The promulgation to the public in memorandum form is

equivalent to establishment thereof and subsequent actions showed

the regulations were observed and enforced The discharge of bulk

grain and its loading into ships involve handling and delivering of

property The practice of compelling other stevedores as Bunge s

witness stated to make whatever arrangements they could to do the

jab themselves and not look to Bunge for the customary access and

facilities establishes an unjust and unreasonable practice related to

the handling by directing the grain coming out of conveyors and

spouts into the ship s hold and delivery of grain to the ship The

regulation was unjust and unreasonable not only by virtue of the

expensive interference the regulations cause stevedores by having to

use launches hut because of the practical effect amounting to denial of

the right of the ship to choose a stevedore in spite of a disclaimer of

denial The location of the real power is disclosed to some extent by
the fact that Bunge by contract obligated Southern Stevedoring to

invoice ships for services rendered There is a variance between the

words and actions of Bunge The rhetoric of rights of other than

Bunge controlled ships to choose stevedores is preserved in the exclu

sive agreement and policy statement but the accompanying actions

make the right overly difficult and expensive to exercise The right of

ships to choose stevedores is there but the power to use it is not I

believe protection of a shipowner s effective power to select stevedores
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olight to be bedrock principle in administering the law The power of

the ship operator to select a stevedore he trusts to load his ship must

never he interfered with as long as the law fixing the responsibility of

operators for the safety of their ships at sea exists in its present form

Loading cargo in the holds vitally affects the safety of the ship The

responsibilities of the carrier under the Carriage of Goods by Sea Act

are relatively exacting fhe absolute right to choose the loading
stevedore is based on these considerations Anyone who interferes

with the effective exercise of the choice is guilty of an unreasonable

regulation or practice under section 17 The examiner mentions the

time it takes to load as a possible justification for interference by mak

ing Bunge s stevedores work for everyone but time is not everything
Quality and trust are important Perhaps there isn t much room for

quality in loading bulk grain and perhaps trust is to be assumed

nevertheless whatever quality or trust there is in 10adinK should not

be sacrificed and a decision should not be made which makes a sacrifice

possible It is noted that the charter contract is not only to load the

ship but the ship must be properly trimmed i e the ship must float

evenly after loading exhibit 41 par 1 Loading is just as important
as the Grain Charter Party warranty That the said ship being
tight starmchand strong and in every way fitted for the voyage

etc exhibit 41 par 1 An improperly loaded ship is not

in every way fitted for a voyage For these reasons Iconsider Bunge s

regulations to make ineffective the stevedore selection process con

trary to section 17 of the Act

Finding 5 By its tariff revision of November 22 1961 Bunge effec

tively severed any connection the word used in the first section of

th Act in defining other person between its dock and terminal

facilities furnished and common carriers by water Such ships are no

longer furnished any facilities If the words of the tariff and later

aots of Respondents disclose a variance another issue will be presented
at such time Inthe meantime thetariff restriction must be accepted
as a truthful commitment

Signed THOMAS LISI

SeC1 etary
8 F M C
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No 1158

IN THE l LlTER OF AGREEMENT No 13421 GULF 1EDITERRANEAN
PORTS CON ERENCE

Proposed amendment to Conference Agreement No 134 whQreby there will be

exempted from conference jurisdiction full shiploads of one commodity
shipped by one shipper under charter conditions found not in violation of
sections 14 Fourth and 16 First of Shipping Act 1916

Said amendment approved under section 15 of Shipping Act 1916 and proceeding
discontinued

Frank Gormley Ilearing Counsel
EdwardS Bagley for respondents
T R Stetson for Intervener United States Borax Chemical

Corporation

INITIAL DECISION OF GUS O BASIlAM CHIEF
EXA 1INER 1

The Commission by order dated November 19 1963 instituted this

investigation to determine whether a proposed amendment to the Con
ference Agreement of the Gulf 1editerranean Ports Conference may
be in violation of sections 14 Fourth and 16 First of the Shipping
Act 1916 the Act and whether said amendment should be approved
disapproved or modified pursuant to section 15 of the Act

The amendment Agree 1ent 13421 would exempt from conference

jurisdiction full shiploads of one commodity except cotton and cot
ton linters shipped by one shipper under charter conditions

The Conference and members thereof which are engaged in common

carriage in the Gulf and South Atlantic 1editerranean trade were

named respondents United States Borax Chemical Corporation
intervened as favoring the amendment but offered no testimony at
the hearing held on June 8 and 9 1964

1 This initial decision was adopted by the Commission March 15 1965 and the Report
isat page 459 Volume 8 FMC
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THE CONTENTIONS

Hearing Counsel oppose approval of the amendment on the grounds
that it would result in 1 discrirnination between large and small

shippers in violation or section 14 Fourth or the Act 2 undue prer
erence and prejudice to shippers or descriptions or traffic in viola

tion of section 16 First of the Act and 3 diversion of berth service

offerings to tramp service contrary to the public interest all three

results being in contravention of section 15 of the Act

Respondents contend 1 that the Commission is without jurisdic
tion to deny approval or the amendment Assuming jurisdiction
respondents maintain 2 thatno unjust discrimination orother illegal
situations would result from approval of the amendment since any

advantages obtained by a shipper of rull vessel loads is inherent in

the movement itself rather than the identity or the carrier under the

charter party and 3 that failure to approve the amendment would

result in detriment to the involved shippers carriers commerce and

conference

THE FACTS

The testimony summarized below and a stipulation of facts are

found to be the evidentiary facts or record

The Vice President in charge of traffic for respondent vVaterman

Steamship Corporation testified that Waterman a U S flag nonsub

sidized member of the Conference owns 28 ships most of which are

in berth service that it has a seasonal surplus of idle ships that it

has had to cancel sailings for lack of cargo consolidating bookings
on two sailings onto a single ship but that it does not make it a practice
to cancel a berth sailing when it has cargo booked thereon and that

when the berth service is not remunerative it charters ships out ir it

can break even or make a slight profit
He testified that Vaterman sponsored the amendment at a meeting

of the Conference on January 15 1963 that it wasrejected whereupon
Waterman submitted its resignation from the Conference effective

February 14 1963 but that the Conference on February 8 1963 upon
reconsideration adopted the amendment and vVaterman withdrew

its resignation
He testified also that Vatennan s only interest in securing approval

of the amendment is to be able to participate in the carriage of U S
Government financed cargoes under Public Law P L 480 2 pri
marily full shiploads of flour shipped from the Gulf to the 1editer

ranean area that 50 percent of such cargo is allocated to U S flag
S Shipped under U S Government export subsidy and aid programs
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ships 90 percent of which is now heing carried by U S Hag tramp
ships that 1iTaterman would bid for these cargoes against such tramp
vessels that a small amount of such cargo moves in parcel lots on

conference ships at liner ratesj that 50 percent of P L 480 cargoes
are carried by foreign tramps at rates about 50 percent belo v rate of
U S flag ships that liner vessels cannot compete with tramps for full

shiploads Ot either commercial orP L 480 cargo that approval of the
amendment vill not create a ne group of carriers competing for this
bulk cargo since U S flag tramps ha re always and will continue to

compete for such cargo but that approval simply means that Vater

man and other Inembers of the Conference will be in a position to com

pete for such cargo the U S flag lines for a portion of the 50 percent
allocated to U S flagJines and the foreign f1ag lines for a portion of

the 50 percent allocated to foreign flag lines
Furthermore he testified that approval of the amendment auld not

in his opinion affect the stability of liner rates on the commodities
involved or the participation of the members of the Conferenee in the
liner movement since full cargoes shippecl by one shipper uncleI char
tel conditions will not become available for conference liner service
the only cargo available to thenl being the 10 percent of odd lot move
ments

Finally the 1iT aterman official testified that the only alternatives
left to it if the amendment is not approved either is to charter its

surplus ships to others and or put them in P L 480 trades outside the
Mediterranean area an unsatisfactory solution or to resign from
the Conference hich it indicates it will do

The Secretary of the Conference testified that a unanimous vote

is required to exempt any traffic from the jurisdiction of the Confer
ence that phosphate roclgrain and sulphur in bulk are so exempted
that the Conference tariff contains dual rates volume discount rates
and so called project rates that the cargoes which would be

exempted under the amendment would still be subject to tariff rates
if shipped on linm vessels that he foresaw no serious effects on the

stability of such rates if the amendment were approved that no com

plaints have been received fronl shippers against the proposed amend
ment 3 that both U S flag and foreign flag lines could take advantage
of any benefits resulting from the amendment and that both the
Gulf French Atlantic IIamburg Freight Conference and the Gulf
United ICingdom Conference of which he is also Secretary exempted
tull shipload cargoes in their basic conference agreements in 1930 and
1931 respectively vith the approval of the Commission s predecessor

S No protests against approval of the amendment were received by the Commission
follOWing its publication in the Federal Register ot March 1 5 1963
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AVice President of respondent Lykes Bros Steampship
Company

a member of the Conference testified that the exemptions in the two

conferences mentioned above were secured to enable the conference

lines to participate in bulk movements to the United Kingdonl and
the Continent which would otherwise be carried by tramps He

states that it was used to considerable advantage in carrying tremen

dous amounts of flour and foodstuffs to the occupation forces in Ger

many after World War II but that it has not been used to any great
extent otherwise

He also testified that Lykes voted for the proposed amendment the

second time but opposed it originally hecause as a subsidized
line

Lykes would have to obtain permission from the Commission to handle

fullshipload cargoes by which time the cargo probably would be lost

that if it carried them it would forfeit the subsidy thereon and in any
event Lykes was not interested in full cargoes because the rates there

on wereon thelow side

The stipulation of fact entered into between Heal iug Counsel and

respondents is as follows

1 The Conference carriers have agreed that the reference to

full cargoes in the proposed amendment is to be defined as

follows The Conference uses the term in the manner gen

erally understood in the trade although the cargo may not fiU

either the entire cubic or displacement capacity of the vessel it

would constitute a full cargo where it substantially occupied
the vessel and did so to the exclusion of any other cargo carried

on that vessel in the voyage
2 The Amendment agreed upon by the Conference at the meeting

of February 8 1963 wasthe same amendment to the Conference

Organic Agreement which had been considered and rejected
by the carriers at the meeting of January 15 1963

3 The exclusion from Conference coverage proposed by the

Amendment under consideration would apply equally to all

carriers eargoes and shippers similarly situated All of the

Conference members would be entitled to solicit for carriage
of such full cargoes whether the cargoes were financed under

the provisions of P L 480 or were otherwise subject to the

Cargo Preference Laws or were not in any manner subject
to th Cargo Preference Laws At the same time the Confer

erence is not aware of any full cargo shipments moving in the

trade which would involve nonbulk quantities other than those

financed pursuant to PL 480

4 There are no instances of such full cargoes of nonbulk com

modities which have moved in the other trades employing
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similar exceptions the Gulf French Atlantic Hamburg Range
Freight Conference and the GulfjUnited l ingdom Confer

ence This also applies to the present trade except for cargoes
financed under P L 480 as here set forth 4

5 It is the intent of the carriers and of the Amendment under
consideration that the charter vessels would be available to all

shippers whether or not a particular cargo was financed under
PL 480 At the same time as indicated above there have
been no instances of such cargoes being offered in this trade
other than the flour shipments under P L 480 previously re

ferred to in these proceedings

DISCUSSION AND CONCLUSIONS

At the outset is the question of the Commission s jurisdiction which
has been challenged by respondents They point out that section 1
of the Act exempts from regulation a cargo boat commonly called an

ocean tramp in which capacity the ships would oe operating when

carrying the exempted traffic They analogize this movement to for

eign to foreigD trade which the Commission has held is properly ex

cludable from section 15 agreements States 1arine Lines Inc v

T7YlnS Pac Freight Conf 7 F 1C 204 213 1962

Admittedly tramp operations as such are not subject to the Com
mission s jurisdiction IIowever it is well settled that whilea common

carrier may engage in both common and contract tramp carriage
it

may not so contrive its operations in such dual capacity as to work unwar

ranted discrimination against the shipper patrons of its common carrier service

TrOlnsp By Mendez 00 Inc Between U S and Puerto Rico 2 U S M C 717
721 1944

Gertainly respondents are engaged in common carrier service in the
Gulf 1editerranean tracie undertheir basic conference agreement and
as such are subject to the Act and therefore the jurisdiction of the
Commission Hence the Commission is empowered to disapprove
the amendment in question if it finds that the contract operations of
the common carriers pursuant thereto would result in unlawful dis
crimination against their common carrier patrons Exactly in point
here is the statement of the Commission in Agreements 6 10 etc 2
U S MC 166 170 1939 that where a carrier subject to our juris
diction attempts to operate dually as a common and contract carrier
we may order the removal of any violation of that section 16 result

ing from theoperation ofthe contract porbon
That is within the memory of those presently attending meetings of the conference

involved
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Hearing Counsel does not oppose an amendment exempting P L

480 traffic in full cargoes because 1 such cargoes are not available

to the berth operators and 2 the carriage thereof would not violate

either section 14 Fourth orsection 16 First of the Act

There is no question that such a limited amendment is approvable
under section 15 The record shows as a fact that such cargoes are not

available to the berth operators and their participation in this traffic

as tramp operators would not affect the stability of the rates or of the

trade On the other hand such participation would benefit V Taterman

and other carriers with idle ships Moreover since PL 480 cargo is

not commercial cargo in the accepted sense the prohibitions of section

14 Fourth and section 16 First do not come into play
However the amendment was framed to cover all cargoes in full

shiploads except as noted earlier as a standby authority to afford

an opportunity to all members of the conference to compete for tramp

ship offerings of full cargoes in the trade as the conference carriers

in the Gulf United J ingdom and Gulf Continent trades are permitted
to do and the amendment must be approved as it stands unless the

Commission finds that it would contravene section 15 of the Act

Hearing Counsel argue that the amendment cannot be approved
because a carrier cannot operate both as a common carrier and as a

tramp in the same trade with respect to identical commodities citing
a number of familiar cases defining common carriers stating their

duties and obligations toward the public and limiting their activities

as contract carriers

It is not unlawful per se for a common carrier to act as a contract

carrier or to discriminate in any other manner as between shippers in

the legitimate furtherance of its business so long as the discrimination
or prejudice is not unjust or undue a factual question This is all

that sections 14 Fourth and 16 First of the Act prohibit Hence all

of the cases which deal with the question here necessarily hold that a

carrier can be both common and contract in the absence of a finding of

unjust or undue discrimination against shippers in the form of speci
fic transportation evils either existing or reasonably anticipated
Thus in the most recent decision on the question Agreements 8492
Alas7can Trade 7 F M C 511 519 1963 the Commission said

We are unwilling from our review of the cases PSA VL cites Abs01 pUon or

EquaUzation on Explosives 6 F M B 138 1960 lranspo taUon by Menaez a Co

2 V S M O 717 1944 of G ace Line v F M B 2SO F 2d 790 2d air 1960
Flota Mercante Grancolornbiana et al v F M C U S 302 F 2d 887 D C Cir

1962 J to accept its contention that the agreement must be disapproved because

a mixture of common and contract carriage on one vessel or barge tow on the

same voyage would without more be unlawful We think thebetter approach
is that such a mixture of cargoes may not be used to evade regulation and must
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not result in a carrier s a voidance of its common carrier obligations with respect
to the fair nonprefereJtial and nondiscriminatory treatment of shippers

Ve have no evidence which would warrant our concluding that the parties
will or that they intend to handle contract and common carriage under Agree
ment 8492 in a manner which would violate the Shipping Act We should not

disapprove the agreement on the bare possibility that they could violate the Act

At the least there ought to be a substantial likelihood of such conduct If it

develops that the parties actual operations entail rate Or other practices of

questionable legality the provisions of the Shipping Act afford ample means for
reaching and if necessarycorrecting same

It is also a cardinal regulatory principle that a common carrier may
comp te for traffic that the fact of such competition must be con

sidered in determining whether there is undue preference or disad

vantage TezM Pacifio Ry v 0 0 162 US 197 and that because
it engages in competition the carrier cannot be charged with creating
unjust discrimination or undue prejudice unless it can be shown that
the disfavored shipper suffers injury by reason of the discrimination
and thatthis injury will cease ifthe discrimination is removed regard
less of the manner of its removal Duluth Ohamber of Oommerce v

0 ST P M O Ry 00 122ICC 739 742 1927
These are the principles under which the legality of the proposed

amendment mustbe judged
The basic facts derived from the testimony bearing upon the ques

tion of discrimination are that respondent common carriers cannot

compete with tramp operators for full shiploads of one commodity
at liner rates that such cargoes will move at tramp rates whether

respondents bid for them or not that any preference or advantage
obtained by a shipper of vessel load quantities is entirely inherent in
the shipper s ability to enter upon the charter market and cannot be
characterized as undue or unreasonable that likewise the treatment
obtained by such shipper will not be unfair orunjustly discriminatory
that a shipper of less than shipload cargoes via a common carrier
would not suffer any more because such common carrier carried his

competitors goods in full shiploads at a lower contract rate than if a

tramp carried such full cargoes at a lower rate and that a shipper
of less than shipload cargoes via a common carrier would not benefit
from the nonparticipation of such common carrier in tramp carriage
of thesame commodity

The proposed amendment has been tested in the parallel trades of
the Gulf U lL and Continent conferences without any evidence of re

sulting unlawful discrimination No shipper has protested the
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amendment in fact the only shipper interested intervened in support
thereof 5

For the foregoing reasons it is found and concluded that the pro

posed amendment will not be violative of section 14 Fourth or section
16 First of the Act

Respondents maintain that denial of the amendment or adoption of

the amendment modified tocover PL 480 cargo only would give rise

to the following consequences These carriers would be denied the

right to compete for this movement solely by reason of their confer

ence membership which in turn would serve to weaken if not destroy
the Conference itself Full cargo shippers in the trade would be

denied the lower rates which presumably would result from the in

creased competition on such full cargo shipments where these carriers
were free to offer their services Shippers bound by dual rate con

tracts through being precluded duringthe existence of those contracts

from trading in full shipload lots under charter conditions would be

faced with the loss of sales to their foreign competitors The shipper
of H Government sponsored cargo under Hearing Counsels proposal
would be accorded an advantage over the shipper of a cargo not so

sponsored where the advantage properly lies in the full carriage com

mitment rather than in the form ofsponsorship under which the cargo
moves

Respondents also contend that failure to approve the amendment

will result in detriment to the conference system where meaningful
enforcement by the Commission is not possible They argue that the

rule reached through the denial of the proposed amendment would be

completely unenforceable leaving the following loopholes among
others 1 It would apply only to a Conference carrier since quite
obviously the Commission cannot dictate to the carriers in our foreign
commerce apart from those under U S subsidy commitments the

employment in which their vessels are to serve 2 Even as to the

Conference carriers essentially the same reuslts could be obtained

through chartering subsidiaries andlor the charter of an individual

vessel to another carrier operating outside of the scope of the Confer
ence While it is not possible to fully evaluate these prophecies due

consideration must be given to the consequences to the carriers in

volved if the amendmentis not approved as presented

IIIn the Te1Jas Pacific case supra the Supreme Court at page 239 said The mere

fact that the disparity between the rates was considerable did not of itself warrant

the court inllnding that such disparity constituted an undue discrimination much less

did it justify the court in llinding the entire difference between the two rates was undue
or unreasonable especially as there was no person firm orcorp01 ation complaining that

he or they had been aggrieved by such disparity Emphasis suppIted
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ULTIMATE FINDINGS AND CONCLUSIONS

The proposed amendment will not be violative of sections 14 Fourth

or 16 First of the Shipping Act 1916 The said amendment should
be approved undersection 15 ofsaid Act

An appropriate order will be entered

JULY 17 1964

Sigred Gus O BASHAM
Presiding Examiner

220 17R fi6 47
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Agreement No 8900 approved pursuant to section 15 of the Shipping Act 1916
subject to compliance withGeneral Order No 7

Agreement No 8900 found not to be unjustly discriminatory or unfair as between
carriers shippers exporters importers or ports or between exporters from
the United States and their foreign competitors or to operate to the detriment
of the COlUmerce of the United States or to iJe contrary to the public interest
or to be in violation of the Shipping Act when there is no substantial compe
tition betweep two groups making or conferring on rates in regard to ports
served shippers served cargoes carried or serviceoffered

Marvin J Ooles Stanley O Sher Armin U Kuder for respondents
Hellenic Lines Ltd Hansa Line N V Nedlloyd Lijnen and Con
stellationLine

Thomas K Roche and Sanford o Miller for respondent Concordia
Line

Ebner O Maddy Paul F McGuire and Baldvin Einarson for
intervenerPersian GulfOutward Freight Conference

Frank Gormley J Scot Provan and Howard Levy Hearing Coun
sel

E Robert SeJler Hearing Examiner

REPORT

By THE COMMISSION James V Day Vice Ohairmanj JohnS Patter
son 0ommissWner

On November 9 1962 Concordia Line Deutsche Dampschiffahrts
Gesellschaft Hansa Hellenic Lines Ltd NedlloydLine now N V

Nedlloyd Lijnen l ulukundis Lines Ltd and Kulukundis raritime
Industries Inc filed with the Federal Maritime Commission Com
mission and applied for approval under section 15 of the Shipping
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Act 1916 Act Of a proposed agreement for consultation on freight
rates for service between U S Atlanticand Gulf ports and ports in the

Persian Gulf and adj acent waters in the range west of Karachi and

northeast of Aden assigned Agreement No 8900 Since the proceed
ing was instituted both Kulukundisapplicants ceased to participate
in the proceeding and Crescent Line Ltd was accepted as a party to

Agreement No 8900 and added as an applicant Since theclose of the

record the name ofCrescent Line Ltd has been changed to Constella
tion Line The applicant lines are now operating independently of

the Conference and are referred to herein as either applicants or

independents All signers of the Agreement are common carriers

by water in foreign commerce as defined in the first section of the Act

The Persian Gulf Outward Freight Conference Conference or

protestant protested approval of Agreement No 8900 and we insti

tuted this proceeding hy Our Notice of June 4 1963 naming applicant
rarriers as respondents The Conference at the time of the institution

of the proceeding consisted ofCentral Gulf Steamship Corp and Isth

mian Lines Inc Later Stevenson Lines joined the Conference

Exhibit 2

An examiner has decided after hearings that the proposed Agree
ment No 8900 should be disapproved and exceptions to his initial

decision have been filed vVe held oral argument
The applicants respondent Concordia Line and hearing counsel

ubmittedexceptions summarized as follows

1 The record does not support any of the statements findings or conclu

sions made by the examiner in regard to competition between the

applicant and protestant carrier groups as to ports served cargoes carried

r tescharged or services to shippers
2 The record does not support and it was error in the interpretation of

the law to conclude that anything that encourages ship lines to stay
out of approved conferences is inimical to the public interest and that

approval of Agreement No 8900 will militate against the re formation

of a single conference

3 The record does not support the findings that approval of Agreement No

8900 and the creation of a second rate regulating group would lead to

increased strife and rateinstability

Exception was also taken to several statements as being contrary to

the facts such as that the applicants prevented their rejoining the

Conference by refusing to negotiate a pooling agreement that competi
tion by the independents was directed at the conference lines and to

the discussion of the Oranje Line case infra as b ing contrary to

law which do not control our decision and aredisregarded as irrelenlut

For the reasons herein stated the exceptions are sustained and tha

examiner s initial decision is reversed Based on the findings and

8 F M C
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reasoning herein we conclude that Agre3ment No 8900 regulating
transportation rates and regulating competition a true copy ofwhich

has been filed with the Commission should be approved and the protest
rej ected

I FACTS

The following factshave been shown

1 The five applicants are common carriers by water engaged in

transporting property between U S ports along the Atlantic and Gulf
ofMexico coasts and ports in the Persian Gulf area The ports called

at in this area during the period between September 1 1962 through
August 31 1963 the period selected by the parties as providing a

typical presentation of operations by the five applicant carriers nd

the approximate number of calls were as follows

Abadan Iran 2

Abu Dhabi Saudi
Arabia

6

Ad Dammam Saudi
Arabia

n n 66

Al Bahrayn Bahrein Is 4

Al Basrah Iraq 81

Al Kuwayt KuwaiL 88

Bandar e Shapur Iran n 6

Busheir Iran 91

Das Island not located by country n n 2

Dubayy Trucial Coast coastal sovereignty undefined 9

Jabal Dana not located by country nn n n 4

Khor El Muffata Neutral Zone 19

Khor alAmi not located by country 1

Khorramshahr Iran 87

Mina al Ahmadi KuwaiL
n n n n 18

Muscat Saudi Arabia

Ras Al Khafgi Neutral Zone n n 4

Shatt EI Arab not located by country 1

Urn Said Qatar lZ

Figures compiled from Exhibits 3 6 8 16 38

2 The protestants are likewise common carriers by water engaged
in transporting property between the same areas The ports called

at in this area in same period by the two carriers and the approximate
number ofcalls were as follows

Central GuU Steamship Corp
Ad Dammam Saudi

Arabia
1

Bandar e Shahpur lran
n n 21

8 F M C
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Figures compiled from Exhibit 19 Schedule 2

Isthmian

Ad Dammam Saudi Arabia 14

Al Basrah Iraq 1

Al Kuwayt KuwaiL 2

Bandar Abbas Iran 2

Bandare Shahpur lran n 17

Bushehr lran 2

IChorramshabr Iran 14

Ra s at Tannurah Saudi
Arabia

9

Figures compiled from Exhibit 22 Ships calling twice at one port
on a single voyage unloading outbound and loading inb und

counted as one call There are no facts in the record regarding calls

by Stevenson Lines

Of the foregoing ports Ad Dammam is primarily a tanker port that

is used by Isthmian ships working for Arabian American Oil Co Ra s

at Tannurah is called at when Ad Dammam is crowded Bandar e

Shahpur is primarily fa port for Iranian Army equipment cargo and is

not a regular port of call for commercial cargo except when IrRnian

authorities direct cargo there because of port congestion at

J horramshahr

3 The ports called at in this aTea during the same period by both

applicants and protestants herein wereshown to be as follows

Ports Conference Independents

AlBasrah 00 1 81

Ad Dalnmam 00
15 66

AlKuwayt u
0 2 88

Bandar e Shah puru
u u 38 6

Busheir Un nh 2 9

Khorramshahr uu
0 14 87

There wereno overlapping calls at any of the othex ports
4 Central Gulf and Isthmian cargoes to the Persian Gulf and to

non Persian Gulf ports were as follows

Cargo carryings Sept 1 1962 Aug 31 1963 in payable tons

Lines To Persian

Gulf
Other than to

Persian Gulf

Percentage
carried other

than to
Persian Gulf

Central
GuIL

h 0 79 667

Isthmian 87 456
222 141
140 694

73 60

61 67

Exhibits 19 23

5 The applicants cargoes to the P rsianGulf were approximately
603 481 payable tons out ofa total 803 794 payable tons Exhibits 4 6

8 F M C
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10 14 18 45 47 48 Tr 183 The balance of 200 313 payable tons

went to non Persian Gulf ports Of applicants total payable tons

carried 40 to 50 wasestimated to be from automobiles and trucks

Cargo carryings Sept 1 962 Aug 31 1963 in payable tons

Percentage
Lines To Perian Other thim to carried other

Gulf Persian Gulf thanto
Persian Gulf

Concordia n n n 150 3 2 37 631 20 01

Hansa n n n 148 905 35 852 19 40

Nedlloyd 1
n 79 412 41 335 34 23

Hellenic n 153 064 57 452 27 29

Crescent 2
n n h 71 748 28 043 28 10

1 See Tr 317
2 Includes Kulukundis Lines Ltd

6 The protestants cargoes to the Persian Gulf were estimated to be

between 60 and 70 Government financed Government
financed cargo is that portion of cargo reserved by law to U S flag

carriers under section 901 b of the Merchant Marine Act of 1936t
Public Resolution No 17 48 Stat 500 2 and cargo of the Department
of Defense CMSTS cargo all of which must be carried under 10

U S C section 26313 on American flag ships The Conference car

riers cannot accurately determine the percentage of Government
sponsored cargo they carry as their records do not distinguish between

cargo sponsored by the Agency for International Development
AID other cargo and commercial cargo The applicants carry

about 86 9 to 90 2 of the commercial cargo in this trade Exhibits

4 6 10 14 18 19 23 The estimated 30 to 40 ofthe 167 000 pay

1 b Whenever the United States shall procure contract for or otherwise obtain
for its own account or shall furnish to or for the account of any foreign nation without

provision for reimbursement any equipment materials or commodities within or with

out the United States or shall advance funds or credits or guarantee the convertibility
of foreign currencies in connection with the furnishing of such equipment materials or

commodities the appropriate agency or agencies shall take such steps as may be necessary
and practicable to assure that at least 50 per centum of the gross tonnage of such equip
ment materials or commodities computed separately for dry bulk carriers dry cargo liners

and tankers which may be transported on ocean vessels shall be transported on pri
vately owned United States flag commercial vessels to the extent such vessels are available
at fair and reasonable rates for United States flag commercial vessels in such manner

as will insure a fair and reasonable participation of United States flag commercial vessels

in such cargoes by geographiC areas

2 Pub Res No 17 48 Stat 500 Ch 90 Resolved That it is the sense of Con
gress that in any loans made by any instrumentality of the government to

foster the exporting of products provision shall be made that such products shall

be carried exclUSively in vessels of the United States unless the Maritime Adminis
tration certifies there are not enough vessels or in sufficient capacity or at reasonable
rates

310 U S C 2631 Only vessels of the United States or belonging to the United States
may be used in the transportation by sea of supplies bought for the Army Navy Air

Force or Marine Corps Charges made fQr the transportation of ttose supplies by
those vessels may not be higher than the charges for transporting like goodS for private
persons

8 F M C
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able tons of commercial cargo carried by the two Conference lines is

50 100 to 66 800 payable tons

If MSTS or AID cargo to the Persian Gulf were discontinued it

would be extremely difficult for the protestants to continue in the trade

Central Gulf moreover has not been offered any commercial shippers
cargo

7 The applicants and protestants rates on most commodities in

tariff schedules show differentials from 15 to 25 The rates of

protestants on the commodities most frequently carried are from 25

to 100 higher than those of applicants These rates are as follows

Rates uoted by foreig flag lines on Persian Gulf commodities

Exhib t number 46 42 43 44 55

Lines Crescent Hasna Hellenic Nedlloyd Concordia

Principal r mmodities
Autos and trucks

Boxed n 00 00 0000 h 26 26 26 26 26

Unboxed n nnu h hu 30 30 30 30 30

Lubricating oil or petroleum products
packed 0 0 00 00 0 00 00

h 28 28 28 28 28

Bagged flour m
h 00 22 22 24 24 22

Bagged rice hh 00 n 22 22 24 22

Air conditioners nnu h nn 35 35 35 35

Refrigerators 0000 00 31 31 31 31 31
on production equipment h n h 34 34 34

Machinery ndustrial road building
agriultumL 00 00 38 39 1 5 38 39 15 39 15

Canned bottled goods foodstuffs 40 50 40 50

Iron and steel pipe n
u n 29 25 29 25

Tallow in drums h nhh h 25 22 50

Vegetable oiL n n 22

Tires 00 h h 100 100

Auto parts hhhUu n 26
I inplateu 22

Steel
sheets

n
20

A comparison between the r tes quoted by the applicants and the

protestants on certain commodities shows the following
Rates guoted by indepe tdents and conference carriers on Persian Gulf commodities

Principal commodities Protestants Perrent Con
ference higher

Autos and trucks

Boxed hh u n 00 00 0000

Unboxed
Lubricating oil or petroleum products packed nn

Bagged flour I u 00 00 00 00 0

Bagged rice lu 000000 nu 00 nn

Airconditioners 0000 n hU n h 0000

Refrigerators o

Oil production eQuipment n n
n n

Machinery industrial
Road building nn 00 00 00 n

Agricu lturnll 0 0 00 n

Canned bottled goods
foodstuffs

o h u 00 00

Iron and steel pipe u u n n

l alloin drums I ho hnn

Vegetable
oiL

0 0 0 0 h n u

Tires n 00 00 00 00 00 00

Auto partsu 00 00 u n u 00

Tinplate
h h h 00

h h

Steel sheets

I Differences exist among the applicants on these commodities

8 F l1C

Applicants

26 00

30
00

28 00
22 00
22 GO
35 00
31 00
34 00

38 CO
38 00
40 50
29 25
25 00
22 00

1CD GO
26 00
22 00

20 00

33 00 27

44 00 47

36 25 29

43 50 98
43 50 98
46 75 34
3R 00 23

41 75 23

46 25 22

50 00 32

49 50 22
35 75 22
35 75 43

44 00 100
13 00 33

33 00 27

30 25 37

36 75 84
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8 Four of the applicants resigned from the Conference in 1960 and
became independent carriers for the purpose of protecting their steady
shippers by meeting the rates of occasional competitors which enter

the trade The Conference had refused to reduce its high rates which
had attracted such competition Nedlloyd resigned in late 1959 and
shortly afterwards Concordia Hellenic and Hansa resigned There
after wide rate fluctuations occurred as the result of competition be
tween the resigned and now independent carriers

Central Gulf and Isthmian remained in the Conference
fThen Stevenson associated itself with the Conference it considered

only the Conference rates and gave no thought to what the non Con
ference lines were charging During the period of rate fluctuation
automobile rates went from 40 a ton to 19 a ton A count of the

applicants rates shows that their rates vary between them on at lea t
360 tariff items Exhibit 12 although it was estimated in testimony
that their rates are presently somewhat similar Vhen rate changes
are made their effective dates are different Tr 340 341

9 Most of the applicants ships depart with free space Exhibit 14
computations from Exhibits 6 7 10 15 18 45 47 48 Counsels
representations as to free space in the context ofhis arguments and
comparison with Conference ships were taken to mean the ships were

not fully loaded in terms of weight or space and could take on addi
tional cargo if available The Conference ships seldom depart from
U S ports with any free space Exhibits 19 23

10 Shippers many times have to call four and five carriers to make
sure that all lines are quoting the same rates The proposed Agree
ment provides that each party delivers to the others copies of its tariffs
and changes therein sec 3

11 The most frequently moving commodities such as automobiles

bagged flour lubricating oil and others are also imported into the
Persian Gulf ports from foreign countries Under the protestants
rate it costs 640 to ship an automobile based on a standard sized
Chevrolet or Ford and 450 under the applicants rate Hansa s

witness stated his belief that if it were to adopt the Conference rate
of 43 50 on flour in bags its main cargo buyers would find other im

port sources referred to in testimony as 44
Arabian American Oil Co a non Government commercial shipper

ships approximately 6 000 payable tons each year on Isthmian for
other reasons than the rates and indicated the possibility of diverting
purchases to foreign countries from the United States

12 Meetings were held in the spring of 1963 to determine whether
the applicants could be induced to join the Conference It was de

8 F M C



RATE AGREEMENT UNITED STATES PERSIAN GULF TRADE 719

termined that they would not join because of the rate differential be
tween the groups Exhibit 11 The rate differential has increased

since 1963 The applicants have remained out of the Conference

since 1960 and there is no indication in the record that the now inde

pendent applicants will join the Conference in the future

13 The proposed Agreement No 8900 contains seven sections pro

viding for Consultation on rates agreement thereon based on majority
assent including the right to take independent action separate

maintenance of tariffs addition of parties to the agreement effective

ness after Commission approval furnishing ofminutes of meetings to

the Commission and termination

II FINDINGS

Based on these facts and as developed in the following discussion

we find

1 Agreement No 8900 is an agreement regulating rates and compe
tition between common carriers by water in the foreign commerce of

the United States between ports on the Atlantic and Gulf coasts and

ports in the Persian Gulf and adjacent waters in the range west of

ICarachi Pakistan and northeast of Aden Aden Protectorate but

excluding both Aden and Karachi

2 The Persian Gulf Outward Freight Conference operates in the

identical area under a Commission approved agreement
3 There is no substantial competition between applicants and the

Conference in regard to either ports served cargoes carried rates

charged or services to shippers
4 There is no record proof that refusal of common carriers by water

in foreign commerce to join the Conference or that the existence of two

rate regulating agreements covering the same trade is contrary to

public policy on the facts of thisproceeding
5 There is no record proof that approval of Agreement No 8900

and the creation of a second rate regulating group would lead to

increased strife and rate instability

III DISCUSSION

Underlying the Examiner s disapproval of Agreement No 8900 is

the conclusion that relations between the applicant carriers and the

existing Conference carriers in the event of approval will create de

structive competition which will cause unfairness between carriers

exporters and others detriments to commerce and injury to the public
and that applicants will be induced to rejoin or re form in the existing
Conference in the event of disapproval It is argued that the law

8 F M C
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favors only one conference in a trade not two The conclusion rests

on treating future events that may never happen as though they had

happened Such use of unproven suppositions is not reasonable

Conclusions should be based on a com arison of what the record shows

exists or is reasonably foreseeable ba ed on past and present events

and of the express terms of the Agreelllent with the conditions for

disapproval stated in the second paragraph of section 15 of the Act

The facts show there is substantially no present or foreseeable com

petitive relation between the parties in regard to either ports served

cargoes carried rates charged or service to shippers Lacking any

conflicting competitive conditions the basic premises of the initial
decision vanish The existence of two ratemaking associations in a

single trade by itself is not a valid test for disapproving agreements
under section 15 and the suppositions as to re formation of the

presently approved Conference following disapproval and of futur6
strife and rate inst bility following approval are not supported by
fact or reason

1 001npetition between the lJarties

a Ports served

The facts showed that the applicant and protesting carriers call at

only 6 out of 21 ports served by all of the carriers herein and that at

the 6 ports where there are overlapping calls there are substantial

differences in the number of calls and service Ad Dammam is called
at over four times as often by applicants with commercial cargoes
Bandar e Shahpur is called at over six times as oftenby the protestants
with Army equipment cargo and is not a regular port for commercial

cargo and Khorramshahr is called at over six times as often by appli
cants At the remaining 3 ports protestants service seems insignifi
cant not exceeding 2 in the period covered in comparison with 81 88
and 9 calls by the applicants Facts Nos 1 3 There is no basis for

disapproval in regard to ports served

b Oargoes carried

The protestants cargoes carried to ports covered by the proposed
Agreement are from 2640 to 38 33 of their total cargoes the bal

ance going to ports in other areas anq of area bOllud cargoes between

60 and 70 are not cargoes obtained in the open market but are so

called Government cargoes which are reserved to U S registered ships
Applicants carry from about 66 to 80 of their total cargoes to area

ports and obtain their cargoes from commercial shippers under com

petitive conditions Protestants carry about 21 of the commercial

8 F 11O
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cargo carried Facts Nos 46 These facts show that there is no

basis for disappro yal in regard to cargoes carried

c Rates charged

The present Conference is composed of only a minority of the

carriers in the trade and has not been effective in serving or offering
rates on commercial cargo which are attractive to shippers Pro

testants rates varying frOln 22 to 100 higher than those of appli
cants virtually preclude all competition for cargoes in the trade

Because of the presence of other carriers ready to transport at the

same or lower rates there is no practical basis for believing applicants
ill ever adopt present higher Conference rates Nor is there any

evidence that the Conference will lower its rates The protestants
ha ie no competitive need to reduce their rates because they neither

serve the same ports to any extent nor carry similar commodities as

cargoes because Government cargo is carried on their ships Facts

Nos 7 9 In spite of lower rates applicants ships depart with free

space and in spite of higher raies protestants depart with full ships
showing that rates are not a significant factor with respect to Confer
ence cargoes and that other nonmarket factors influence relations

between the carriers The largest shipper in the trade already makes

substantial purchases abroad and indicated itmight increase such pro
curement if the applicants increased their rates Tr 291 As a result

of the higher Conference rates and the absence of any market compul
sion for the two sides to have similar rates there is no unjust discrimi

nation or unfairness to shippers or exporters in the proposed Agree
ment hor is there any possibility of rate instability aused by competi
tion between the two groups resulting in detriments to commerce

d Service to shipp r8

The applicants and protestants provide entirely different service to

shippers and to the extent applicants are allowed to agree better

service will be provided It was shown some of their ships have

greater lifting capacity Protestants are engaged primarily in trans

porting Government controlled cargo not available to applicants
Applicants will tend to provide shippers with unifonn rate service

through assurance of identical quotations and effective dates of rates

Exporters of commodities competitive with similar commodities

shipped from foreign countries will have some assurance of more

competitive rates Facts Nos 8 10 11 Because of the differences

in the quantity and quality of service by applicants there is no basis

for disapproval as to carriers shippers or exporters under Agree
ment No 8900
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Yd Re formation of present 00nfe1 ence

The possibility of the independents rejoining the Conference is held
to be enough to justify disapproval of Agreement No 8900 Re

formation of the single conference with the five applicants on this
record assuming relevance to the possibility is impossible at this

time vVe must approve or disapprove the Agreement on the facts we

have before us If the facts change and create other conditions af

fecting approval or disapproval their effect can be adjudicated at the

time they are claimed to create a need for other conclusions Our
task is not to approve for all time but only to pass on what we have
before us

Agreements must be approved unles we find them contrary to the

provisions of that section Alcoa 8tewnship 00 v OA ViV 7 FMC
345 1962 aff d 321 F 756 D C Cir 1963 Full conference par
ticipation may be more desirable but such a value judgment is not a

basis for disapproving an agreeme lt Agreement No 8765 Gulf
Jfediterranean Trade 7 FM C 495 499 1963

This record does not support any predictable possibility that ap
proval of the applicants contract will be detrimental to commerce

later on Neither will disapproval encourage re formation of a single
large conference assuming further public interest in such an objec
tive in view of the proven market situation which has nothing to offer
either group by yay of incentives to agree in the absence of a common

area ofeconomic interest Existing rate differentials shown by appli
cants tariffs and the Conference s tarifTs are dictated by market forces
and are not capable of being eliminated under the existiNg Confer
ence Agreement About 90 of commercial cargo tonnage controlled

by shippers and carriers is not available in the market for commercial

cargoes represented by Conference carriers at their rates nor does it

go in any volume to the same ports The Government or noncom

mercialmarket as seenby the Conference dictates a level of rates which
the majority of shippers will not pay The threat of competition as

well as the demands of shippers as seen by the applicants on the
other hand dictates a lower level of ratBs which shippers will pay
Testimony in the record shows that disapproval of the proposed
Agreement will not induce membership but will deter membership
A history of 4 years operations outside the Conference is more con

vincing than unsupported speculations that there is a possibility of

rejoining the Conference Market influences reenforce the intention
not to join to the point where the possibility of a single conference is
not a real factor in this case
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We do not find that entrance of another conference in the trade will

Tesult in instability of rates with a consequent detriment to commerce

or injury to the public interest The proposed new conference mem

bers are concerned with commercial cargoes while the existing Con

ference is dedicated almost exclusively to Government sponsored
cargoes

We would not foreclose opportunities to independents to form what

might well prove to be an effective conference and by such foreclosure

prompt them even if such prompting were possible to join the

present high rate Conference thereby insuring its existence thereby
baving only high rates available to commercial exporters from the

United States and thereby reducing the opportunities for U S ex

porters to participate in the trade in competition with foreign compet
jng shippers who possibly might have lower rates available to them

3 IrnereJ3ed strife and rate instability

Record support for a supposition of future increased strife between

the two competing camps and to increased instability is entirely miss

ing because all the eyidence is to the effect that approyal will decrease

strifeand instability The only present competition is between

applicants themselves and the possibility of conflict is here not with

the protesting Conference
The record shows further thatif rate wars andinstability are a factor

they will be diminished by approyal because all the incentiyes to re

duce rates opportunistically exist between the applicant carriers rather

than between applicants and protestants There is a potentially de

structive competitive relationship among the independent applicant
carriers which compete in regard to rates and serye many ports in

common

The competitiye relationships among the five applicants is such as

a to create unstable rate conditions with no remedy b to d prive
shippers of a central source of rate information and c to cause a

possible loss of markets for American exporters if rates are induced

to go to Conference leyels Approval of Agreement No 8900 will

remove these three detriments to our commerce

The Commission has stated We and our predecessors consistently
have based approval of agreements at least partly on the anticipated
rate stability which would result therefrom Oranje Line et al v

Anchor Line Limited et al 5 FMB 714 731 1959 Where rate

stability exists as at present in this trade the threat of rate dis

organization cannot be overlooked Oontract Rates North Atlantic

Can lFrt Oonf 4 FMB 353 367 1953 There have been fluctua
8 F M C
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tions in rates in the past harmful to shippers and rapid changes may
occur again unless applicants confer on rates Instability in rateS
is harmful to shippers because it injects a speculative risk in the closing
of fut re sales contracts This risk would be reduced The Com
mission by favoring anticipated rate stability where rate stability
exists accepts the theory that predictability of rates over a forward
term is desirable and by approving rate fixing agreements on such

ground agrees that some limitations on market forces are essential for
this purpose The rate agreement is su pposd to provide the latter
The facts here show that a market level of rates has been achieved
after a period of intense competition and extreme changes in rat es

Having achieved a relative stability dictated by economic realities
it seems sensible to take the next step which is to stabilize the present
situation by approving the proposed Agreement This action would
not be a detriment to commerce

The Commission has held that the duties imposed on conferences by
section 15 are intended in further nce of the policies of the Shipping
Act and place upon Conference members the duty to con

sider shippers noods and problems and to provide for the ordel ly
receipt and careful consideration ofshippers requests with full oppor
tunity for exchange of views Pacific Ooast European Rates and
Practices 2 U S M C 58 61 1939 The inconvenience of checking
five sources for prevailing freight rates may be eliminated because
each carrier will be able to provide the prevailing rate for all signato
ries Disapproval of Agreement No 8900 would leave six entities

the five applicants and one Conference shippers have to deal with
and approval would leave only two

The legislative history of section 15 indicates that the approval of
conference agreements thereunder would

1 assure exporters fixed rates and regular sailing opportunities which place
all merchants on the same basis as regards their estimates on contracts thus

producing staobility of rates over long periods of time and much better results

for the exporter
2 permitshipowners who depend forsuccess upon the good will of shippers

to build up business by establishing rates which will enable their American

clients to compete successfully with foreign merchants engaged in the same

trade

Investigation of ShilJping Oonferences Under House Res 587 63d

Cong 2d sess 1914Report vol 4 P 298 and see pp 295 303
The findings herein show that Agreement No 8900 will assist in

achieving the objective of enabling U S merehants to compete better
in the Persian Gulf area particularly in regard to automobiles and

bagged flour The testimony regarding Arabian American Oil Co
operations lends further support to the possibilitjes of diversion of
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trade Such factors outweigh any conceivable detriments to our oom

merce as a ground for disapproval
Vith regard to the Oranje Line case the two groups had numerous

rates which were the same pp 726727 served the same ports pp

725
726 and were presently as well as in the immediate past in rate

competition One of the findings was that the parties agree that

rate wars would result p 731 None of these findings canbemade

here The case is not applicable
The applicants proposed Agreement does not contain provisions

covering policing of obligationsunder it as required by the third para

graph of section 15 and General Order 7 Ifsuch provisions are pro
vided further considerationwill be givento final approval

IV CONCLUSIONS

Itis concluded

1 The existence of another ratemaking group in the same trade on

the facts of this proceeding will not destroy rate stability nor subvert

the existing Conference

2 Approval Of Agreement No 8900 would not undermine the en

tire Conference system
3 Approval Of Agreement No 8900 willnot Operate to the detriment

of the commerce of the United States nor be contrary to the pub ic

interest

The p ceeding is dismissed

JOHN H RLLEE OhairTWn concurring
This proceeding comes before us upon the application of five pres

ently independent lines for approval under section 15 Of Agreement
No 8900 Rate Agreement United States Persian Gulf Trade The

proposed agreement provides for discussions of freight rates and other

tariff matters and for the establishment of uniform rates by the mem

belS with a reservation of independent actionby any member upon 48

hours notice to other members Each member must file its tariff with

the Commission and provide copies to other participating carriers

In this proceeding we must decide whether the Commission should

ganction two conferences with general ratemaking authority in the

same trade The question arises upon the protest ofthe Persian Gulf
Outward Freight Conference Agreement No 7700 a conference al

ready established in this trade Underlying this issue however is the

ever present judgment how shall we regulate this trade to insure the

greatest benefit tothe shipping public
The filing of Agreement No 8900 is the culmination of ahitter rate

war which commenced with the entry into the trade of astrong inde

8 F M C



726 FEDERAL MARITIME COMMISSION

pendent line followed by the partial breakup of the Conference be

cause of the need of some Conference members for greater flexibiHty
in comhating the independent competition and ending in all out fight
between the independent lines for the available cargo which was ac

companied by a rapid deterioration of rates At present the trade

languishes in a precarious stability The Conference remains now

made up of Isthmian Lines Central Gulf Steamship Co and Steven
on Lines all UlS flag lines catering almost exclusively topovernment

sponsored cargo Inaddition five independent lines edlloyd Lines
IIellenic Lines Hansa Lines Concordia Lines and Constellation Line

the parties to proposed Agreement No 8900 serve the trade
There is no question that the Commission must take steps to provide

the public with the service it requires in this trade and to protect the
carriers serving the trade from the threat of future rate wars But
what is the most practical way to stabilize thetrade

On this record there are two alternatives 1 We can disapprove
proposed Agreement No 8900 thereby strengthening the Conference
with the expectation that the five independent lines would reenter the
Conference in order to end the destructive competition among them

selves or 2 we can approve proposed Agreement No 8900 with the

assurance of a cessation of ratecutting anlong the independents but

with the possibility of future rate competition between the Conference
group andthe independent group

In his initial decision the Examiner concludelthat approval of

Agreement N0 8900 would result in a fundamentally unstable situation
with two ratemaking groups in the same trade He surmised that this
inherent instability would probably deteriorate eventually into a seri

ous rate war betweell the two groups Thus the Presiding Examiner
chose to disapprove the agreement Indoing so he relied heavily on a

policy favoring strong conferences the traditional vehicle of depend
able service at fair stable rates Inaddition the Presiding Examiner

sought to follow the rationale of Oranje Line v Anchor Line 5 F M B
714 1959 in which the Board concluded that approval of agreements
sptting up two competing ratefixing groups in the same trade in all
likelihood would engender rate instability and rate wars

iVhile the Presiding Examiner correctly delineated existing policy
Icannot agree that his is the best immediate solution In judging the
alternatives presented to him the Presiding Examiner concluded that
the ideal solut ionone strong conference made up of the important
carriers in the tradeshould be our goal Thus he found Agreement
No 8900 which was incompatible with that goal to be unapprovable
as detrimental to our commerce and contrary to the public interest

But in my view his ideal solution is precarious The disapproval of
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the Agreement might simply rekindle the previous hostility in the

trade However if we approve Agreement No 8900 we will insure

at the very least short term stability In light of the history of dras

tic disruptive competition in this trade this is a meritorious even if

temporary objective Since we have continuing responsibility to

supervise competitive conditions in our foreign trades we may accept
a pragmatic and somewhat less than ideal solution in order to effect

stability The rate stabilizing influence of Agreement No 8900 is

therefore in thepublic interest

At present the Conference and the independents do not compete for

the same cargoes As noted the Conference since they were priced
out of the general cargo market by the rate war are substantially lim

ited to Government cargo the independents carry commercial cargo
So long as the Conference is unable orunwilling to meet the prevailing
independent rates no conflict will exist between the two groups
Thus the Oranje decision is distinguished At the same time the

competitive relationship between the independents upon approval of

this Agreement will be ameliorated Currently our approval of

Agreement No 8900 will serve the immediate needs of the trade

Later on if conditions warrant we may reexamine the practical justi
fication for continued approval of theAgreement

COMMISSIONER BARRETT dissents Neither the record nor the ma

jority report has convinced him that the Initial Decision served was

not correct He therefore concurs with the Examiner and upholds
his decision

By the Commission
SEAL Signed THOMAS LISI

Secretary
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Automobiles Atlantic Coast Ports to Puerto Rico 404

Beet pu p U S Gulf ports to Puerto Rico 94

Boa shooks U S Gulf ports to Puerto Rico 94

Oitrus pulp U S Gulf ports to Puerto Rico 94

Goal inbaos U S Gulf ports to Puerto Rico 94

Oorn mea U S Gulf ports t9 Puerto Rico 94

Ootton or feU waste U S Gulf ports to Puerto Rico 94

Orude natural rubber New York to Turkey 280
Dried beans U S Gulf ports to Puerto Rico 94

J1eccl and J1ee lst nffs U S Gulf ports to Puerto Rico 94

Glass bottles Jacksonvilleto Puerto Rico 645

Laund1 1I soap U S Gulf ports to Puerto Rico 94

Logs Colombia to Ne Orleans 537

Lumber Pacific Ooast Ha vaH Trade 258

Paperboarel Pacific Coast Ha vaii trade 258
Salmon Seattle Tacoma Wash and Alaskan points 467

Slacked lime U S Gulf ports to Puerto Rico 94
Soda ash U S Gulf ports to Puerto Rico 94

Structural steel New Orleans to Honolulu 160

Tile and marble slabs Italy to United States 385

Wall or insulating boanl U S Gulf ports to Puerto Rico 94
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INDEX DIGEST Numbers inparentheses following citations indicate pages onwhich the par ticular subjects are considered ADMINISTRATIVE PROCEDURE ACT See Practice and Procedure ADMISSION TOCONFERENCE MEMBERSHIP See Agreements under Sec tion 15AGREEMENTS UNDER SECTION 15See also 1urisdiction Ports Terminal Lea lsIngeneral Anagreement between USflag carriers establishing rates and conditions of carriage of commercial cargoes inaforeign interport trade vlaSnot brought within the purview of section 15because the organization used the machinery of two organizations set uptoadminister other agreements filed with and approved bythe Commission The Subject matter of the agreement was not set forth inthe approved agreements itvas not intimately related toour foreign commerce and itdid not directly or materially affect our foreign commerce Pacific Seafarers Inc vAmerican Gulf American Flag Berth Operators 461 465 466 The scope of section 15goes beyond the formally executed legally enforceable contract Itsprov isions apply with equal force tomeetil lgs of minds tacit understandin sand other informal arrangements whether oral or written Anundertsanding between carriers establishing auniform level of rates and com missions towhich each line ould more or less conform ifthey could dosowas requ ired tobefiled with the maritime agency Unapproved Section 15Agreements Spanish Portuguese Trade 596 607 608 Sound enforcement of the Shipping Act of necessity demands that those subject toitsterms beheld toastrict standard of accountability for the acts of agents representing them Carriers which had delegated most of their ratemaking authority toagents who entered into arate agreement could not successfully claim that the agreement carried out vithout Commission approval did not constitute aviolation of section 15because itvas not authorized Apurported repudiation was insufficient because itwas merely anintra company communi cation and there was noindication that the sentiments expressed were com municated tothe other carriers Id609 610 Conclusion that anagreement establiShing asecond ratemaking conference inasingle trade should bedisapproved because itwould create destructive com petition which will cause unfairness behveen carriers exporters and others detriment tocommerce and injury tothe public and because applicant vauld beinduced torejoin or reform inthe existing conference rests ontreating future events that may never happen asthough they had happened Such use of unproven suppositIons isnot reasonable Conclusions should bebased onIicom parison of what the record shows exists or isreasonably foreseeable based on7R1
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732 INDEX DIGEST past and present events and of the express terms of the agreement with the con ditions for disapproval stated inthe second paragraph of section 15of the Shipping Act The reconT sho ved there was substantially nopresent or fore seeable competitive relation between the parties inregard toports served cargoes carried rates charged or service toshippers The existenc of two ratemaking associations inasingle trade byitself isnot avalid test for disapproving agree ments under section 15and SUPIlOsiUonsaS toreformation of the presently approved conference following disapproval and of future strife and rate instability following approval were not supported bythe facts or reason Agree ment No 890 Rate Agreenielit United States Persian Gulf Trade 712 719 720 Administrative estoppel The fact that minutes of meetings and lllemor anda of decisions taken byC onfrences were filed with the ConHnission and that Comp1ission officials ere aware of ratemaking agreements between the confe rences did not mean that the agreements vhich were outside the scope of the basic approved agreeme nt were approved The doctrin eof aditiinisfrath estoppel aIot applicable The conferences had continually been avare of the regulations with respect tothe filing of agreements and of the proper manner inwhich tofile them but they had not filed any memo randa inaccordance with the regulations Agreements were not approved merely because the agency assilent Jint Agreerqent etween Member Lines of the Far East ConflFrence and of the Paci icVestbound Conferenc 553 558 559 Agreements required tobefiled lhefact that contingent agreements for exai nple anagreelnent toraise rates ifothet carriers raised their rates were never iinplemented ouid not excuse the failure tofile such agreements TJnapIJroved Section 15Agre mepts Japan Korea Okinawa Trade 503 515 The fact that anagreement would probahly have been approved isnoexcuse for failure tofile and obtain the required apprQval Td515 Respdndents which agreed tonarrow the differentials between their tates and those of atlother carrier inthe trade pyalJproximatelY50 and failed tofile their agreenient violated section 15of the Shipping Act 1916 Id515 Respondents which hgreed tocharge acertain rate tocarr ytavsIlk fat ohe month and failed tofile their agreement violated see tion 15of the Shipping Act 191 6Id515 Asupplementary agreement between conferences concerning maintenance of rate differentiats fOl commodities from the overland territory could not beapiJl oved or disapproved since the app rovability was not at issue inthe proceed ing and the record did not tndicate vhat the complete agreement luight beRespondents vere required tofile their overla ndrate agreements topermit their lavfulness tobedetermined separately Joint Agree ment Between Member Lines of the Far East Conferenceari dof the Pacific Westbound 0ohfeI ence 553 565 Section 15isviolated byafailure tofi1e agreements bet vf encarriers Ashowing that unfiled agreements were carried out isnot neeeSlS3 ryUn approved Section 15Agreements Spanish Portuguese Trade 596 614 Approval of gr eeT ents Possible contrariness tothe statute alone isnot sufficient reason todisapprove anagreement qnde rsection 15There must besubstantiallikelihooq of conduct



INDEX DIGEST 733 inviolation of the Shipping Act Agreement No 134 21Gulf Mediterranean Ports Conference 459 460 Amendment toconference agreement toexempt from conference jurisdiction full shiploads of one cOmmO dity shipped byone shipper under charter conditions wOuld nOtviolate section 14Fourth 0116First or becontrary tothe standards of section 15Ofthe Shipping Act 1916 Anagreement should nOtbedisapproved onthe grOund of pOssible cOntrariness tothe statute There must beasub stantial likelihood Ofconduct inviolation of the Act Id460 Carriers engaged incommon carrier service inatrade uder their basic cOnferenceagreement are mbjeet assuch tothe Shipping Act and therefO ietothe jurisdiction of the COUlmii si onHence the Commission isempowered todis approve anamendment tothe baicagreement which would exempt from confer ence jurisdiction full shiploads of one commodity shipped byone shipper under charter conditions ifitfinds that the cOlltl act operations of the comlnon car riers pursuant thereto would result ill unla wiul discrimination aga inst their coin mon carrier patrons Id707 The legality ofa proposed amendment toacanference agreement which wauld exempt fram conference jurisdiction full shiploads af one cammodity shipped byone shipper under charter conditions must bejudged bythe following prin ciples Itisnot unlawful per sefor acommon carrier toact asacontract carrier or todiscriminate inany other manner asbetween shippers inthe legi timate furtherance of itsbus iness solong asthe discrimination or prejudice isnot unjust 01undue Acammon carrier may compete for traffic and the faet of sllch competition must beconsidered indetermining whether there isundue preference or disadvantage Merely because itengages incompetitiO nthe carrier cannot becharged with creating unjust discriminatian or undue prejudice unless itcan heshown that the disfavored shipper mffers injury byreason of the discrimina tion and this injury will cease ifthe discrimination isremoved regardless of the manner Ofitsrelljoval Id708 709 Proposed amendment toconference agreement which would exempt from con ference juri Cliction full shiplaads af one cammadity not limited toPL480 cargo shipped byOneshipper under charter canditians ould nat vialate sec tian 14Fourth 01sectiO n16First where the conference carriers cannot com pete with tramp aperators for full shiploads af one commoditya tline rates such cargoes will move at tramp rates whether the conference carriers bid for them or nat any preference 01advantage abtained byashipper of vessel load quanti ties isentirely inherent inthe shipper sability toenter upon the charter market and cannat becharacterized aundue or unreasonable the trea tment obtained bysuch shipper will not beunfair 01unjustly discriminatory ashipper of less than shi pload cargoes via acommon carrier wauld nat suffer any more beCause such cammon carrier carried his competitors goods infull shiploads at alower cantract ratethan ifatramp carried such full cargO esata lawer rate and ashipper of less than shiplaad cargoes via comman carrier wauld nat benefit from the nonparticlpation af such cammon carrier intramp carriage of the same com modity Id709 710 One instance of discriminatian against ashipper which involved competitive detriment toWest Coast parts versus IDast Caast ports was not of sufficient mag nitude towarrant disapproval af the basic agreement between twO conferences pursuant towhich agreement the discriminatian had aecured Jaint Agreement Between Member IJines of the Far Easot Oonference and Ofthe Pacific Westbound Conference 553 566



734 INDEX DIG EST Vhere supplementary agreements tYeell twO conferences relating torate making initiative averland rates and concurrence procedures were before the Commissian inthe form of exhibits and could not betreated asfiled agreements and itwas not poss ble onthe record todetermine the scope of the agreements the precise subjeots covered the objedives tobeacheived and whether or not the agreements were approva ble under sed ion 15standards the Commission would not guarantee reapproval of the basic agreem ent ifthe supplementary agreements were filed inaccordance with Oommiss ion regulations The confer ences were ordered tocease and desist from carrying out their supplementary agreements until filed and approved ld566 There applicants for appraval of asecond ratemaking conference inasingle trade and protesting carriers memhers of the existing conference called at only 6out If21ports served byall af the carriers and at the 6ports where there were overl apping calls there were substantial differences inthe number of calls and service there was nObasis for disapproval inregard toports served Agreement No 8900 Rate Agreement United States Ppl sian Gulf Trade 712 720 Where the carrier members of anexisting conference carried from 2640to3833of their total crgoes toparts covered byaproposed agreement toest ablish asecond ratemaking conference intIle trade and af area bound car gesbetween 60and 70were govenlInent spansored cargoes wherea sthe carriers who wauld constitute the second conference carried from 66to80of their total cargoes toarea ports and obtained their cargoes from commercial shippers under competitive conditians There was nobasis for disapPl oval of the second conference agreement inregard tocargaes carried ld720 721 There the rates charged bymembers of anexisting conference inthe tliade were from 22to100 higher than those of applicants for approval ofa second canference inthe trade thus virtually precluding competiti onfor cargoes inthe trade there was noreason for believing that applicants would ever adopt the higher canference rates since there were oth rcarriers rel idytotransport at the same or lower lates there was noevidence the conference would lower itsrates the conference members had nocompetitive need tolower rates because they did not serve the same ports toany extent and did ntcarry similar commadities ascargO since government cargo wascarried ontheir ships applicants ships departed with free space whereas the conferel ceoarriers departed with full ships and the largest shipper inthe trade made substantial purchases abroad and indicated itmight increase sueh procurement ifthe apl licants increased their rates the applicants agreement cauld not bedisappraved onthe basis of unjust discrimination or unfairness toshippers or exparters or onthe basis of any possibility of rate instability caused bycompetition between the two groups of carriers resulting indetriment tcomlllerc eld721 Vhere applicants for approval of asecond conference inatrade pravided entirely different service toshippers and ifthe agreement were approved would pravide better service members af the existing canference carried llrimarily government col1 trolled cargO not available toapplicants applicants wQuld tend toprovide shippers with uniform rate service amI exporters of commadities com petitive with similar commodities shipped from fareign cauntries would have some assurance Ifmore competitive rates there wa snObasi sfar disapprov al of the see ond conference agreement astocarrier sshippers or exporters leI 721 The possibility that aplllicants for approval of asecond conferenc einasingle trade might rejain the existing conference was nat ground for disappraval On the record refor mation of the single canference with the applicants was impossible Approval or disappraval had tobegiven onthe facts Ifthe facts 3a



INDEX DIGEST 735 ehanged and created other conditions affecting approy al or cHs appro YaItheir effect could beadjudicated at the time they were claimed tocreate aneed for other conclusions Full conference participation may bemore desir able but such avalue judgment isnot abasis for disapproving anagreement Id722 The record did not support any predictable possibility that approv al of appli ants agreement for asecond conference inasingle trade would bedetrimental tocommerce Disapproval would not encOtlrage reformation of asingle con ference rate differentials were dictated bymarket forces and were not capable of being eliminated under the existing conference agreement and about 90of commercial cargo tonnage controlled byshippers and car riers was not avaHable inthe market for commercial cargoes represented byconference carriers at their rates and did not goinany volume tothe same ports Disapproval of the proposed agreement would not induce member ship but would deter member ship Ahistory of 4years operations outside the conference was Illore con vincing than unsupported speculations about the pOSSibility of rejoining the conference ld722 Entrance of another conference inthe same trade would not result ininst1abiJ ityof rates with aconsequent detriment tocommerce or injury tothe public interest The proposed new conference members were concerned with commercial cargoes while the existing conference was dedicated almost exclusively togovernment sponsored cargoes lheCommission would not foreclose OI ortunities toindependents toform aneffective conference and bysuch foreclosure prompt them ifpossible tojoin the high rate conference with the result that COIllmercial exporters would have only high rates available and would have reduced oppor tunities tocompete with foreign competing shippers who might have lower rates available tothem ld723 Approval of second confe ence inatrade would not bewithheld onthe ground there would beincreased strife between the bocompeting camps and increased instability of rates All of the evidence was tothe contrary Appli cants for approval were competing between themselve not with existing con ference members Approval would ifanything diminish rate wars and instability because all the incentives toreduce rates opportunistically existed bebveen the applicant carriers rather than between applicants and existing eon ference members The competitive rel ationship among the five applicants was such astocreate unstable rate conditions with noremedy deprive shippers of acentral source of rate information and cause apossi ble loss of markets for American exporters ifrates were induced togotoconference levels Approv al would remove these detriments toour commerce ld723 Where rate sta bility exists inatrade the threat of rate clisorganization cannot beoverlooked Thus where applicants for appr oval of asecond eonference inatrade had managed toachieve amarket level of rates after aperiod of intense eompetition and extreme change inrates itwould besensi ble totake the next step which would betosta bilize the situation byapproving the agreement for aecond conference Such action would not beadetriment tocommerce ld724 Conference membership Any provision inaconference agreement estabU shing criteria for conference membership must meet two statutory tests 1the terms of membership must bereasonable and equal and 2they must not beunjustly discriminatory con trary tothe public interest detrimental toUnited States commerce or otherwise inviolation of the Shipping Act Agreement No 9218 Bet veen the Member



736 INDEX DIGEST Lines of the North Atlantic Continental Freight Conference and the Continental orth Atlantic Westbound lreight Conference 170 172 While the rea sonable and equal provision of section 15relating toadmission toconference membership constitutes leg isl ative recogniti onof the prior admin istrative policy of 011en conference rl1embership the statute permits reasonable and equal concUtions tobeimposed The deterrilina tion that aparticular con dition of membership isreasonable or unreasonable isnecessarily afactual one Td172 Agreement between eastbound and westbound conferences operating bet veen certain United States ports and ports inGermany Holland and Belgium which provides that where amember line of either conference operates within the scope or range of the other conference itmust beamember of both conferences does not violate section 15and should beapproved As apractical matter the trades must beconsidered asasingle trade Membership inthe conferences iscommon the same vessels are used eastbound and westbound accounts are kept onaround voyage basis and rates charged are based onprofit and loss figures com puted onaround voyage basis Under such circumstances itwould beexcessive deference toformality tosay that what isacceptable conduct for asingle two day conference becomes unreasonable and detrimental tocommerce when practiced bytwo conferences Itisnot unreasonable for the conferences toprotect them selves against the possibility of aline operating conference outbound and non conference the other way offering reduced rates inbound toinduce the exporter importer toship with itboth ways The existence of strong non conference competition inthe trades involved isanimportant factor since the agreement isnot likely todrive nonconference competition from the trade More over the trade isovertonnaged and there does not appear tobeany likelihood that the agreement will restrict the movement of goods Id172 Areasonable term and condition of admission toconference membership may beone which facilitates the elimination of differentials inrates for transporting the same goods over the same routes but inadifferent direction aswell asone which promotes rate stability Agreement between conferences operating east bound and westbound respectively between United States and European ports which provides that where amember line of either conference operates within the scope or range of the other conference itmust beamember of both conferences would beavery limited step inthis direction byfacilitating discussion of ways and means toeliminate differentials and still maintain rates at levels that will produce areasonable profit onaround voyage basis The agreement isreasonable according tothe terms of seCtion 15ld174 175 The statutory mandate that provisions governing conference membership beequal issatisfied ifanoutsider isgranted membership onthe same terms asthose already inthe conference and onthe same terms asother applicants Agreement between eastbound and westbound conferences providing that inall instances where amember line of either conference operates any vessel within the scope or range of the other conference itmust beamember of both confer ences isequal within the meaning of the provisions of section 15ld175 176 Evidence of existence As toacarrier scontention that rate uniformity was the produet of conscious parallelism rather than agreements between carriers and that mere 11roof of conscious parallelism isnot proof of anagreement conscious parallelism isanantitrust term of uncertain meaning and legal significance and isalabel for



INDEX DIGEST 737 one type of evidence which may oi may not berelevant ifproof of conspira yunder the antitrust laws vVhatever the relevance of this antitrust doctrine may betoasection 15Shipping Act case the record established far more than proof of mere parallel business behavior Itestablished agreements between the parties which were entered into inviolation of section 15Unapproved Section 15Agreements Japan Korea Okinawa Trade 503 514 515 Pooling agreements Apooling agreement which grants preferred status tonational flag carriers carriers flying the flag of the country of origin or destination of the cargo iscontrary tothe policy of the Shipping Act which seeks toinsure that all carriers operating inour foreign commerce regardless of flag dosoasequals The Commission isprohibited from approving such anagreement covering coffee imported from Brazil just asitwould beprohibi ted from using itsregulatory powers toattempt toinsure that USflag carriers received agiven percentage of this country sexport trade Apooling agreement which allocates percentage sor any portions thereof onthe basis of flag or national interest isdiscriminatory asbetween carriers within the meaning of section 15Nopal Line yMoore McCormack Lines Inc 213 229 While the mere faet that aparty scarryings under apooling agreement result initspaying large sums toother pool members would not inand of itself render the agreement discriminatory and thus compel Commission disapproval other factors must exist which justify the payments and these factors must becon sonant with the policies and purposes of the Shipping Act Id218 Use of pioneering efforts asdistinguished from carryings asafactor inallocating percentages under acoffee pooling agreement was improper where the record contained noindication of wha1 value was assigned tothe pioneering efforts of pool members who had entered the trade several decades ago and the junior member had given regular and dependable service for 14years Id230 Nopal sLine sshare of ievenues from the carriage of coffee from Brazil toUSGulf ports under Agreement 9040 isunjustly discriminatory and unfair asbetw encarriers wi thin the meaning of section 15because the factors of nationa Iint rest and socalled pioneering efforts were improperly given weight inmaking the allocations between the carriers Id231 Where factors other than past carryings are used inallocating pool quotas they must beacceptable ones under the Shipping Act Asection 15agreement isnot aprivate contract and the rights of the parties are restricted tothose hich the Commission authorizes when guided byand subject tothe require ments of section 15itapproves the agreement Where infixing pool quotas the parties gave consideration tofactors which were contrary tothe standards of section 15the Commission would not fixspecific quotas but would grant the parties anopportunity tomake adjustments inthe quotas inamanner not inconsistent with the decision Id231 Freezing of pool quotas sothat members would not receh eincreased quotas onthe basis of increased carryings isnot justified onthe ground that malprac tices and alleged rebates would becurtailed and stability inthe trade assured Aneffective system of selfpolicing rather than complete elimination of all com petition isthe solution torumored malpractices and alleged rebates Id232 Pooling agreement between anAmerican flag and aBrazilian flag carrier entered into primarily tosolve difficulties created byaBrazilian deree relatilig toBrazilian government controlled cargoes and providing for the pooling of revenues oncommercial aswell asUSand Brazilian government sponsored



738 INDEX DIGEST cargoes transported bythe carriers from USAtlantic ports toBrazil and fol strict cooperation insolicitation of cargoes the result of which would bethat each carrier would doeverything possible toinsure routing of commercial cargo via the other when itcould not accommodate the cargo and that the services of third flag lines would belessened or abandoned would becon rary tothe public interest unjustly discriminatory and unfair asbetween carriers and detrimental tothe commerce of the United States within the meaning of section 15Inaddition complaining carriers and shippers of commercial cargo would besubject toundue and unreasonable disadvantage inviolation of section 16The agreement would beapproved ifall references tocommercial cargoes aswell asthe provision for cooperation insoliciting cargo were eliminated from the agree ment River Plate Brazil Conferences vLloyd Brasileiro and Moore McCormack Lines Inc 476 489 490 492 Agreement between anAmerican flag and aBrazilian flag carrier provicling for pooling of revenues onUSand Brazilian government controlled cargoes transported bythe carriers from USAtlantic ports toBrazil would not bedisapproved onthe ground that cargo would bediverted from Gulf ports The volume of Brazilian controlled cargo was much larger than that of UScontrolled cargo and the routing could bedictated without help of the agreement Diversion from the Gulf was not the purpose of the agreement the Brazilian flag carrier did not normally influence traffic toone coast or the other and the Gulf USflag carrier intervenor sinterest inBrazilian controlled cargo was about 4percent in1962 and 1963 Id49Q 491 Rates and tariffs Rates charges etc agreed onbyterminals pursuant toanapproved agreement providing for discussion and agreement onrates charges etc need not befiled with and approved bythe Commission before being put into effect While section 18brequires the filing of tariffs only bycarriers or conference of carriers sothat the exception tothe filing requirements under section 15might besaid torefer onytorates charges etc of approved conferences of common carriers there isnoreason toapply astricter standard and additional require ments for aconference of terminal operators than the statute provides for aconference of common carriers Agreement No 9025 Middle Atlantic Ports Dockage Agreement 381 384 Right of independent action Where anagreement between two conferences provided that both conferences must concur inmatters voted onand further provided for the right of irJde pendent action byeach conference the concurrence provision was not illegal asnot meeting the tests of the independent action provision of PL87346 The agreement met the statutory requirement inspecific terms Iflater itwas found that the agreement was being carried out inamanner detrimental tocommerce or contrary tothe public interest disapproval would beinorder Toint Agreement Between Member Lines of the Far East Conference and of the Pacific Westbound Conference 553 560 561 Vhere aconference refused totake independent action under itsagreement with another conference toact onrate change requests of ashipper with respect toaparticular commodity because the latter conference would not concur inthe placing of the commodity onthe initiative list of the fonner although under the agreed upon rule for giving ratemaking initiative concurrence should have been given both conferences subjected the shipper certain ports aslocalities and the commodity tounreasonable disadvantage inviolation of



INDEX DIGEST 739 section HI The failure toabide bycommitments when itsuited the interests of the parties without satisfactory reason made the disadvantage unreason able One conference violated section 16bynot taking independent action when itclearly had the right todosothe other conference violated the sec tion byfailing tofully implement the terms of supplemental agreements between the conferences Itwas immaterial that this failure related tounfiled and unapproved agreements ld562 564 Scope of approved agreement The test of whether arrangements are routine and thus exempt from the filing requirements of section 15iswhether or not the basic agreement asfiled with the Commission and asapproved sets out inadequate detail the procedures and arrangements under which the concerted activity permitted bythe agreement istotake place Any interested party should beable byareading of the agreement toascertain how itistowork without resort toinquiries of the parties or aninvestigation bythe Commission Where anagreement was nothing more than evidence of ageneral intention of the parties toenter into concerted ratemaking supplementary agreements relating toratemaking initiative overland rates rate differentials and concurrence procedures except for placement of items onthe agenda of the initial meeting were without sanc tion inthe basic agreement and were required tobefiled for approval Joint Agreement Between Member Lines of the Far East Conference and of the Pacific Westbound Conference 553 558 here anapproved agreement between the conferences provided for con currence astoall matters coming before the initial meeting held pursuant tothe agreement before such matters could beplaced onthe agenda of the initial meeting and thereafter the parties extended the concurrence procedure toother matters assignment of items tothe initiative list rate changes oncom petitive items and rate changes oninitiative items where the conference request ing achange did not have the ini tiative which went far beyond anagreement toconcur inmatters voted onthe conferences were required tofile their concurrence procedures for approval bythe Commission ld559 560 Where two carriers parties toanapproved olive agreement included athird carrier the inclusion was anaction beyond the scope of the approved agreement and was amaterial moclification required tobefiled for approval The failure toinform the agency of the modification was aviolation of the Act onthe part of all three carriers Unapproved Section 15Agreements Spanish Portnguese Trade 596 603 Self policing Inview CJf the voluntary inclusion inaratemaking agreement between termi nals of self policing provisions and of procedures for handNlJlg shippers requests and complaints the Commission will not decide whether such provisions should berequired inagreements of terminals toestablish dockage rates and charges Agreement No 902 5Middle Atlantic Ports Dockage Agreement 381 383 Shippers requests and complaints Although the requirements of section 15are not satisfied byamere statement of procedure for handling shippers requests and complaints investigation todetermine whether aconference has violated the section byfailing or refusing toadopt and maintain reasonable procedures for promptly and fairly hearing and considering requests and complaints will bedismissed inthe light of court action affirming the section 21orders intlecase aswell asthe pendency of



740 INDEX DIGEST proposed rules dealing generally with the subject Pacific Coast European Conference Shippers Requests and Complaints 371 373 374 Inview of the voluntary inclusion inaratemaking agreement between termi nals of self policing provisions and of procedures for handUng shippers requests and complaints the commission will not decide whether such proyisions should berequired inagreements of terminals toestablish dockage rates and charges Agreement No 9025 Middle Atlantic Ports Dockage Agreement 381 383 ARBITRATION See Dual Rates AUTHORTY OF COMMISSION See Freight Forwarders Jurisdiction Ports BILL OF LADIN See Misdassification of Goods Surcharges Tariffs BROKERAGE See lfreight Forwarders COMMON CARRIERS See also Ports The owner of awater front terminal grain elevator which maintained acon tinuity of service of indhidual vessels regularity of service initsoverall operation carriage onasingle voyage for avariety of cargo owners onaCIF basis and solicitation through itssales office was not itself acommon carrier The eSSlential missing ingredient was anundertaking tocarry for hire for those seeking toemploy the carrier With respect tosales made under CIF tenus the elevator owner had the right todecide within five days after the vessel put tosea which buyer scontract itwould fulfill Such anarrangement could not becalled asale of space All of the shipments were infulfillment of contracts for the sale of grahl The owner did not undertake tocarry for anyone itdid not sell ocean transportation and itmerely delivered grain inchartered vessels toitscustomers There amerchant asinthe present case also regularly sells onanFOB basis and does not undert 1ke tocarry for anyone or sell ocean transportation itcannot beheld tobeacommon carrier New Orleans Steamship Assn vBunge Corp 687 693 694 CONTRACT RATES See Dual Rates DEMURRAGE See Free Time DETRIMENT TOCOMMERCE See Agreements uder Section 15Ports Sur charges Terminal Leases DEVICES TODEFEAT APPLICABLE RATES The tenn obtain inthe introductory paragraph of section 16of the Shipping Act isnot synonymous with receipt or accepting lfreacceptance of wharfage at less than the applicable rate isnot obtaining transportation at less than the rate otherwise applicable Certain Practices of Stockton Elevators 181 199 Assuming that asingle instance of accepting wharfage at less than the appli cable rate could bedesignated asadevice or means or the instance of arrang ing for reduced wharfage 01five instances of granting allowances ongrain shipments could beconsidered aspractices noviolations of section 16or 17were shown under circumstances where the reduced wharfage and allowances were granted toagraiu trading CQmpany byacorporation Qperating grain elevators inorder toprQmote the sale of surplus wheat inthe Orient and tofree upspace for the elevators Xoone suffered adisadvantage and the fact that the allowances represented only the differences between the prices paid bythe ultimate purchasers of the gra inand the costs tothe grain trading company toobtain the grain from government stocks stored with the elevator Qperator negated afind1ng that the trading company benefited There may have been



INDEX DIGEST 741 inequality but there was nounjustness unfairness or unreasonableness As tothe charge that the elevator engaged inapractice the essence of apractice isuniformity and Only occasional transactions were involved inany event there was nounjustness or unreasonableness Id199 201 Forwarder and non vessel owning cOmmon carrier viOlated section 16when they obtained tranSPO rtatiO nbywater of prOperty at less than rates and charges which would have been otherwise applicable byknowingly and wilfully falsely stating that certain leather weighed 6481 pounds whereas itweighed some 25000 pounds The leather was not containerized when received bythe fOrwarder and the fOrwarder had actual knowledge of the contents Ofthe van inwhich the leather was transPO rted Hasman Baxt Inc MisclassificatiO nof Goods inCOntainerized Trailer Vans 453 457 Carrier spractice of unlO ading at itsown cost shipments inrail cars moving under atariff which required the consignee tounload allowed persons toobtain transportation at less than the regular rates byunjust means inviolation of section 16and was cOntrary tothe tariff provision under which the cargo was rated and carried inviolatiO nof section 18aof the Shipping Act and sectiO n2of the Intercoastal Shipping Act Since the carrier was operating indomestic offshore commerce only section 17was not applicable Seatrain Lines Inc Rates onShipments inRailroad Cars 516 517 519 520 Where during aperiod when rates toUnited 8tates ports were not required tobefiled carriers stated their inbound riltes interms Ofagiven figure less agiven percentage refund and whenever ashipper was given alower rate onany commodity all shippers of that cOmmodity were given identical concessions sothat the newly negotiruted rate became the regular rate for all shippers of tha tcommodity the rates CuOted could nOtbefound tobeother than the regular rates for any commodity and thus noviolation of section 16Second could befound Section 18bnow requires that all inbound rates befiled The regular rate fOrthe transport ation of acommodity isthe rate appearing inthe carrier stariff Any discounts or absorptions must appear inthe filed tariff Unapproved Section 10Agreements Spanish Portuguese Trade 500 615 616 DISCRIMINATION See also Agreements WIder Section 15Rates and Rate Making Reparation Surcharges Terminal lacilities Terminal Leases The Commas 3ion sduty under section 17istoremove all unlawful discrimi nations whether there isanil1Jtent todiscriminate or not The same harm flows from anunintended discrimination asfrom fully intended Itisthe con sequence of not the mOtive behind the discrimination which produces the harm California Stevedore Ballast Co vStockton Elevators Inc 97103 ResPO ndents rate onnatural rubber sold and shipped bythe government toforeign purchasers which rate was substantially higher than the rate onsyn thetic rubber was not unduly or unreasonably preferential prejudicial or dis advantageous inviolation of section 16First or unjustly discriminatory or preferential inviolation of section 17where the gOvernment incomparing the rates failed toshow the character and intensity of the competition that the difference inrates had operated tothe shipper sdisadvantage inmarketing the commodity that one person had been deferred or preferred toanother and that there had been unequal treatment between competing shippers or ports Itwas necessary for the government toprove that aneffective competitive relationship existed between itself and USexporters of synthetic rubber Congress had directed that the excess natural ruboor program becarried out with due regard tothe protection of producers and others against avoida ble disruption of their



742 INDEX DIGEST usual markets The government could not enter into aneffective competition since ithad been limited inselling and bad sold ontbe basis tbat the quantities actually released from time totime may vary considerably inorder toavoid undue disruption of markets Arate differential isnot unreasonable and there isnounjust discrimination or undue preference inthe absence of proof that the differential isnot justified bythe costs of the services rendered bytJheir values or byotber transportation conditions United States byGeneral Services Administration vAmerican Export Lines Inc 280 290 291 The crux of sections 16First and 17first paragraph isfound inthe words advantage disadvantage and discriminatory Their provisions were designed toprevent sellers of goods from gaining alarg er share of the market for their product tban they would normally attract because of cost advantages resulting from other goods being shipped at lower rates tban those of competitors There was insufficient evidence tofind any violation of these sections bycarriers wbicb under unfiled agreements paid uniform refunds commission etc toshippers forwarders and custom house brokers Unapproved Section 15Agree ments Spanish Portuguese Trade 596 615 DUAL RATES See al oTerminal Facilities Ingeneral Dual rate contracts may include Canada and or Mexico where these areas are included inthe service offered bythe conferene eand also sucb areas asCom munist Cbina and Cuba inorder tofacilitate resumption of service when condi tions permit The River Plate Brazil Conferences Dkt No 1043 will not bepermitted toinclude Great Lakes ports when only one conference member serves those ports and then with only one sailing per month Dual Rate Cases 164344Adual rate contract may contain aprovision that contracts of carriage must bemade with the individual conference carrier and that the other conference carriers have noliability under such contracts Id45Consolidation of ten conferences inthe Pacific Coast Latin American Trade was approved where tbe effect would betocreate five new conferences under asingle administrative office with only tbose carriers providing service inthe particular trade area voting onrates and practices applicable tothat area and where itdid not apilear tbat there would beanundue inerease incomq etitive strength byreason of the arrangement Adual rate contract would beapproved for each area with merchants having the option toexecute acontract for any or all of the areas Itwould becontrary tothe public interest and detrimental tocommerce for the conference torequire that amerchant obligate himself toexclusive patronage inall of the areas inorder toobtain contracts inasingle trade Id4950Aconference isnot required todemonstra teapositive need for adual rate system asaprerequisite for approval The statute authorizes use of the system ifcertain safegua rds are met Id50Conference may at itsoption rather than mandatorily provide indual rate contract the contract istobecarried out inaccordance with the provisions of the Shipping Act and the Rules of the Commission Persian Gulf Outward Freight Conference Dual Rate Contract 293 296 304 The Commission will not summarily inashow cause proc eeding order the Atlantic and Gulf Australia New Zealand Freight Conference todelete Canadian rates from itstariff and restrict the coverage of the dual rate system tothe United States after expiration of anagre ement between tbe conference and a



INDEX DIGEST 743 carrier which served Canada under which parity of rates between the conference lilies and the carrier was established and provision made for the carrier tobeincluded inthe conference dual rate system insofar asitsCanadian operations were concerned The rights of the conference mem bers opposing the relief sought and of certain shippers might besubstantially affected Complainants conference members were free tofile acomplaint pursuant tosection 22of the Shipping Act and Rule 5bof the Commission sRules American Australian Steamship Line vBlue Star Line Ltd 433 434 Affiliates of merchant Conferences which desire tobind amerchant saffiliates byasingle contract must use auniform clause which binds only those affiliated companies over vhich the signatory merchant regularly exercises direction and working control inrelation toshipping matters All companies over which the merchant exer cises such control must belisted inthe contract Desire of conferences tobind all affiliates toease sales efforts and tomake itless easy for the merchant toevade his obligations through the subterfuge of using anaffiliated company isnot sufficient topermit aclause which would bind all affiliated companies without regard tothe merchant scontrol Dual Rate Cases 163233Aconference will not bepermitted tohave aclause initsdual rate contract binding all affiliates of the signatory shipper and not merely those over whom the merohant regularly exercises working contrQI inrelatiQn toshipping matters The easing of carrier sales effort and the aiding Qf strict QbserV ance of the con tract offered byanall inclusive clause isfar outweighed bythe legitimate business interests of autQnQmous subsidiaries or affiliates Japan Atlantic andGulf Freight Conference Dual Rate Contract 337 340 Arbitration Arbitration clauses indual rate contracts are not objectiQnable ifthey provide that nothing herein shall deprive the Federal Maritime CQmmission Qf itsjurisdiction Dual Rate Cases 1644Inview of the holding inthe Swift case 306 F2d277 that the Commission may upset the decision Qf the arbitrators where their decision isnot inconformity with the Shipping Act nQtwJthstanding the absence Qf any prQvision tothat effect inthe dual rate contract deletion Qf the phrase nothing herein shall deprive the Federal Maritime Commission of itsjurisdiction from the arbitra tiQn clauses of dual rate contracts isapproved DeletiQn WQuld nQt change inany fashion the exercise of jurisdictiQn bythe CQmmission inthe proper case Dual Rate Cases 267 268 Clause inarbitratiQn provision Qf dual rate contract namely which does not bewithin the jurisdictiQn of the Federal Maritime Commission was disapproved Instead the conference may optionally use Nothing herein shall deprive the Federal Maritime CommissiQn Qf itsjurisdictiQn Persian Gulf Outward Con ference Dual Rate Contract 293 296 304 Breach of contract burden of proof No clause inadual rate cont atwhich places the burden Qf proQf onthe merchant where abreach Qf contract isalleged will beapproved Dual Rate Cases 1642Dual rate COon tract may not flatly require that the merchant supply documents at the conference office with respect toquestioned nonconference shipments The merchant sQption of furnishing data tothe conference or permitting the con ference toinspect dat at the merchant splace of business will serve asabrake 220 178 00049



744 INDE XDIGEST upon the possibility of groundless fishing expeditions bythe conference Japan Atlantic and Gulf Freight Conferenc eDual Rate Contract 337 341 Cargoes excluded from contract All dual rate contracts must exclude liquid bulk petroleum inless than full shipload lots The same factors which llrompted the exclusion of liquid chem icals would serve also toexcl ude liquid petroleum Dual Rate Cases 163940Provision of conference dual rate contract which excludes all bulk cargoes without mark or count satisfies the requirements of section 14b 8and will beapproved inlieu of aclause specifically excluding chem ical productS asprovided bythe section and petroleum product 3which the Commission had excluded from contract coverage Approval isbased onthe peculiar facts of the trade and does not detract from the principle of uniformity North Atlantic Westbound Freight Association Dual Rate Contract 387 388 393 Consignee contracts The intent of the language of section 14b that the Commission shall permit contracts which are available toall shippers and consignees onequal terms and conditions istopermit the continuation of socalled consignee contracts rather than todemand that ifacontract isused itmust beoffered both tothe exporter inone country and tothe importer inthe other country The decision whether tosolicit signatures onboth sides of the ocean like the decision of whether touse adual rate system at all will beleft tothe conference Dual Rate Cases 162425Damages Clauses indual rate contracts which permit the carriers tosuspend or ter minate the merchant sright tocontract rates prior toany adjudication that the merchant has breached his contract and which would keep the merchant bound toexclusive patronage at the noncontract rates during the pendency of arbitra tion or adjudication are not permissible The limits of the merchant spunish ment for violation of his contract are the damages provided bythe statute and nothing more However provisions which would suspend the merchant sobliga tions and his rights ifhedoes not promptly dispute or deny alleged breaches or which would suspend his obligations and rights during aperiod that hefails topay damages adjudged are not contrary tosection 14b asbeing punitive Such provisions may beincluded inthe contract at the option of the conference Vhere aliquidated damage provision isused the deduction from the contract rate shall bethe cost of loading and unloading Dual Rate Oases 163638Disclosure of information Optional deletion of the reference tosection 20of the Shipping Act inthe disclosure clause of dual rate contracts isapproved provided that language isinserted tolimit the use of information obtained from the merchant Dual Rate Cases 267 Persian Gulf Outward Freight Conference Dual Rate Contract 293 296 The disclosure of information and notice of shipment via nonconference carrier clauses of adual rate contract asapproved inthe Dual Rate Cases will beapproved for the dual rate contract of the Persian Gulf Outward Freight Con ference Persian Gulf Outward Freight Conference Dual Rate Contract 293 294 295 Fixed portion of shipments The legislative history shows that intent underlying the phrase all or any fixed portion insection 14b was not torequire that under all dual rate contracts



INDEX DIGEST 745 lower rates had tobeoffered for afixed percentage of the merchant scargo The phrase was intended rather tomake itclear that ifsuch fixed portion con tracts were offered they would besubject tothe same safeguards asexclusive patronage contracts Therefore conferences will not berequired topennit shippers the option of offering only afixed portion of their shipments inexchange for lower rates Dual Rate Cases 162526Dual rate contract would not bemodified topermit less than full shipper commitment onthe ground that the exclusive patronage aspect of the contract was detrimental tothe commerce of the United States No rationale for such afinding was provided No suggestion was made astowhat percentage would beappropriate Persian Gulf Outward Freight Conference Dual Rate Contract 293 294 Legal right toselect carrier Section 14b does not permit aconclusive presumption that the merchant had the legal right toselect the carrier ifhis name appeared oncertain shipping documents or ifheotherwise participated inthe ocean routing or the selection of the ocean carrier Adual rate contract may at the option of the carriers contain aprovision which will raise arebuttable presumption that the merchant possessed the legal right at the time of shipment toselect the ocean carrier ifheparticipated inthe arrangement for ocean transportation or ifhis name appears onabill of lading or export declaration asshipper or consignee All contracts must contain aprovision that the merchant isnot required torefuse topurchase sell or transfer any goods onterms which vest the legal right toselect the carrier inany other person and aprovision that ifthe merchant svendor or vendee fails toexercise his legal right toselect the carrier ifhEhas such right or otherwise permits the merchant tohave the legal right the merchant shall bedeemed tohave the right Dual Rate Cases 163032The legal right clause of adual rate contract will not beapproved ifitcontains aconclusive rather than aprima facie presumption that the shipper has the legal right toselect the carrier when his name appears onthe bill of lading or when heparticipates inthe arrangements for selection of acarrier Persian Gulf Outward Freight Conference Dual Rate Contract 293 294 Language inadual rate contract which would raise aconclusive presumption that the merchant had the legal right toselect the carrier ifhis name appeared oncertain shipped documents or ifheotherwise participated inthe ocean routing or the selection of the ocean carrier isnot permitted bysection 14b Aprima facie presumption ispermissible Japan Atlantic and Gulf Freight Conference Dual Rate Contract 337 340 Merchant sright touse owned or chartered vessels All dual rate contracts whether or not they previously did somust permit merchants totransport cargoes ontheir owned vessels or onvessels chartered bythe merchant provided the term of the charter issix months or more Dual Rate Cases 164243Article indual rate contract excluding shipments onvessels owned hythe merchant or chartered solely bythe merchant where the tenn of the charter isfor six months or longer and the chartered vessels are used exclusively for the carriage of the merchant scommodities was approved asaccording con ference reasonable protection from spot raiding of cargoes and according mer chants the right toengage inbona fide proprietary carriage under reasonable conditions Persian Gulf Outward Freight Conference Dual Rate Contract 293 295



746 INDEX DIGEST Inview of the fact that there had been nopast usage of chartered or owned vessels bydual rate contract signatories inthe trade and interested shippers had stated that they did not desire acharter exclusion provision the Com mission will approve deletion of achartered or owned vessels clause from the conference dual rate contract Approval isbased onthe peculiar facts of the trade and does not detract from the principle of uniformity North Atlantic Westbound Freight Association Dual Rate Contract 387 388 393 Modifications of contract All dual rate contracts must contain aprOVISIOn specifically stating that all modifications are subject tothe Commission sapproval and that interpreta tions of the contracts must bemade inthe light of the Shipping Act and the rules and regulations of the Commission Dual Rate Cases 164445Provision of dual rate contracts providing that contracts must state that all modifications are subject toCommission approval and that interpretations must bemade inaccordance with the Shipping Act and the rules of the Com mission ismade optional rather than mandatory Dual Rate Cases 267 269 Conference may at itsoption rather than mandatorily provide indual rate contract that the contract may beamended subject tothe permission of the Commission Persian Gulf Outward Freight Conference Dual Rate Contract 23296 305 Natural routing As tonatural routing dual rate contracts must uniformly provide for notice tothe conference of the merchant sdes ireor need for service onthe direct route and for anopportunity for the conferenc etoprovide such service The con trarets must also require shipment onconference vessels unles sthis would con st tute unnatural 01indirect routing Thus the merchant would not bepermitted toescape his oibligat ions when nonconference service was nomare natural than that of the conference Dual Rate Oases 163435Anatural routing clause of adual rate contract which contains amore exact description of anatural route than that previously approved bythe Commis sion and vhich isaccepta ble tothe principal contract shippers inthe trade will beapproved Approval isbased onthe peculiar facts of the trade and does not detract from the principal of uniformity North Atlantic Westbound Freight Association Dual Rate Contract 387 388 393 Opening of rates Conferences may provide for the opening of rates withaut advance notice but the individual carrier members would not bepermitted tocharge rUites inexcess of the last published conference contract rate for aperiod of 90days after the rate has been opened The conference would have togive 90days notice of the return of the rate tothe conference dual rate system The Commission sinterpretative ruling tothe contrary will bewithdrawn Dual Rate Cases 164546Open rate clause of dual rate contrae1 identical with that approved inthe Dual Rate Cases was approved for minority conference intrade The clause provided flexibility tothe conference which was particularly important inthe instant case and protected merchants byrequiring notice of areturn of acom modity tothe contract rate system Persian Gulf Outward Freight Conference Dual Rate Contract 293 295



INDEX DIGEST 747 Prompt release Vith respect tothe requirement CYf section 14b for prompt release of the con tract shipper all dual rate contracts mus tbytheir terms fixthe time period bywhich the conference must respond toarequest for space and the time bywhich the conference must furnish space Some variation inthese times isper missible among the various trades depending upon what appears tobethe reason able commerci al needs inthe particular trade Dual Rate Cases 1627Inview of the fact that the conference was cmposed of only aminority of car riers inthe trade and therefore the occasions upon which the carriers would beunable toaccommodate the contraet shippers might arise more frequently than inother trades the prompt release clause of the conference sdual rate contract must bemore favorable toshippers and aprompt release period of 10days rather than 15was approved Persian Gulf Outward Freight Conference Dual Rate Contract 293 295 Rate increases suspension of rates The overriding intent of the section 14b language which read literally would simply require that rates not beincreased more than once every 90days and the reasonable requiremenlts of omforeign commerce demand that merchants begiven aminimum of 90days advance notice of increases inrates All dual rate contracts must include clauses providing for 190days advance notice 230clays thereafter inwhich the merchant may decide toterminate the con tract 330additional days for the carrier todecide tocontinue eisting rates 4conformance of rate changes with section 18b2and the Rules of the Commission 5offer bythe conference tothe merchant ofa subscription toitstariffs 6rates and notices of proposed ralte increases tobecome effective ontheir original effective dates through filing with the Commission rather than with the signing of anindi idual contract and 7notice bytariff publication Dual Rate Cases 162729Dual rate contracts may provide for suspension incase of war or other gov ernmental action interfering with the carriers service and for resumption on15days notice or for ralte increases on15day snotice ifthe conference desires tocontinue itscontract system notwithstanding war or other governmental action The approved clause would also pennit continuation of the contraot sys temat higher rates imposed incompJi ance with section 18bof the Shipping Act inother extraordinary circumstances which unduly impede or delay the carrier sservice ld4748Provision inthe rate increases clause of dual rate contraots providing for nochanges inrates etc which result inanincrease or decrea seincost tothe mer chant exc ept asprovided bysection 18b2and the Rules of the Commission ismade optional rather than mandatory Dual Rate Gases 267 268 Persian Gulf Outward Freight Oonference Dual Ra teContract 293 296 Olause inrate increases provision of dual rate contracts name ythrough filing with the Federal Maritime Commission with reference toeffective date of rates initially applicable under the contract ismade optional rather than mandatory ld269 ld296 Aforce majeure clause of adual rate contraet which allowed rate increases onless than 9days notice incertain circumstances not under the control of the carrier but not stemming from Wllr or hostilities may bedeleted The pro vision was for the benefit of the carriers and ifthey are willing toforego the additional privilege accorded them bythe Comm ssion the Commission has noobjection todeletion of the clause Approval isbased onthe peculiar facts of



748 INDEX DIGEST the trade and does not detract from the principle of unIformity North Atlantic Vestbollnd Freigh tAssociation Dual Ra teOnntract 38388 393 Shipment via nonconference vessel Dual r3tecontracts may contain apravisian requiring the merchant tonotify the conference of ashipment via nonconference vessel within 10days after the shipment ifpractical ar aspromptly aspassible incases where the merchant isparty toatransaction and the legal rigbt toselect the carrier isvested insomeone else Only the bare essentials of the transaction need tobeincluded inthe notice and hence the burden onthe merchant should beslight Dual Rate Cases 164041Dual rate cantraots may contain aprovision requiring the merchant todisclose the facts concerning shipments via nonconference vessels with the merchant having the optian tofurnish infanllatian ar copies of dacuments ar allo ving conference representatives toexamine documents anthe premises of the mer chant and aprovi sian that pricing data and similar informatian may bedeleted from dacuments at the aption of the merchant and there iJe nOdiSiClosure af any information inviolation of sectian 20of the Shipping Act 1916 Id4142Single carrier contracts Single carrier dual rate contracts are pennissible under section 14b even thaugh the carrier may beincampeti tion with aconference Dual I1te Cases 164849Spread between contract and noncontract rates A15percent spread indual rate contracts isreasonable Provision far the statement of rates inthe highest multiple af 5cents ar 25cents which does nat result inaspread greater than 15percent isreasonable and will bepermitted Dual Rate Cases 163839ELEVATORS See Deviees toDefeat Applicable Rates Jurisdictian Ierminal Facilities Wharfage EVIDENCE See also Agreements under Section 15Photastatic capies af dacuments taken fram carriers files were praperly admi tted inevidence where capies were given tothe carriers lang before the opening af hearings officers of thcarriers ar their agents testified that the docu ments were fram their files and despite repeated urging iJy Hearing Caunsel and the Examiner the carriers did nat challenge the authenticity af any particular document ar claim that any single document was not atrue phatoSltat of the original fram their files The identifying witnesses were given anopportunity toread through each document At very least Hearing Counsel had made aprima facie showing of authenticity Unapproved Section 15Agreements Japan Korea Okinawa Trade 503 510 511 As tocantentian af carriers that the Examiner sfindings that the carriers entered into agreements were nat supparted byreliable and probative evidence but byhearsay the hearsay question was laid torest inUnapproved Section 15Agreements South A1ican T1ade 7FMC 159 The recard cantained ample reliable and prabative evidence todemonstrate that the carriers entered intO the agreements inquestian Id514 Hearsay evidence isadmissible ininvestigatary proceedings before the Com mission The evidentiary value nf aparticular dacument admitted inevidence depends onthe entire record Agiven document standing alone may not beof sufficient weight tosustain afinding Hawever the dacument may besup ported byather related evidence together these items of evidence may form the



INDEX DIGEST 749 basis for arational and dependable conclusion Inthis case the Commission rejected several of the Examiner sfindings asunsupported byreliable probative and substantial evidence Where the Commission found violations of section 15there was areliable probative and substantial combination of documentary evidence and oral testimony Ineach case the oral testimony amply corroborated the documentary evidence Unapproved Section 15Agreements Spanish Portu guese Trade 596 612 EXCLUSIVE PATRONAGE CONTRACTS See Dual Rates FAIR RETURN See Rates and Rate Making FOREIGN COMMERCE OF THE UNITED STATES Where the General Services Administation sold natural rubber toforeign purchasers for aconsideration and shipped the commodity sold from United States ports toforeign ports the transactions were commercial innature and within the category of foreign commerce of the United States regardless of whether the United States accepted payment incash or diverted the proceeds of the sale toanaid program United States byGeneral Services Administra tion vAmerican Export Lines Inc 280 287 FREE TIME Where respondent unjustly discriminated against complainants inthe mat ter of storage charges and free time allowances incomparison with treatment accorded complainants competitor the commodity cement was imported through the same terminal at the same time for sale inthe same general market area and cement was athoroughly standardized product and inanormal market the price would undoubtedly approach uniformity sothat complainants could not increase prices tocompensate for the prejudicial charges complainants were entitled toreparation onthe basis of the difference between the storage charges and free time allowance unlawfully assessed against them over and above those charges assessed against complainants competitor Ede nMining 1USSB 41isnot tothe contrary since there was nocontention that the business of complainants was competitive with those of contract shippers and ashowing of charging of different rates from shippers receiving the same service did not asamatter of course establish the fact of injury and the amount of damages International Trading Corp of VaInc vFall River Pier Inc 145 148 150 Neither the Commission sOrder inthe matter of free time and demurrage charges at the port of New York nor the decision inAmerican President Lines Ltd vFMB 317 F2d887 require that first period rates beapplied after the expiration of the free time period tocargo shipped toNew York bythe Austrian Trade Delegate for use inconstructing the Austrian Pavilion at the World sFair and left onthe pier until itcould beused inconstructing the pavilion However the terminal would beauthorized toaccept anamount approximately equivalent toafirst period rate asfull payment since the cargo was destined tothe World sFair anessentially noncommercial endeavor from the standpoint of foreign governments the cargo was owned bythe Austrian Government and other consignees were not prejudiced inthe matter of storage space because of the delay of Austrade inpicking upitscargo Austrian Trade Delegate vUniversal Terminal Stevedoring Corp 278 FREIGHT FORWARDERS See also Misclassification of Goods Ingeneral While licensing statutes should beliberally construed and past violations of laware not anabsolute bar toapproval under alicensing statute itisequally



750 INDEX DIGEST clear that violations of lawcan and should betaken into consideration indetermining the fitness of anapplicant for alicense such asafreight forwarder license Dixie Forwarding Co Inc Freight Forwarding License Application 109 112 See p167 supra Where anapplicant for afreight forwarder license knew that alicense was required but failed tofile atimely application and operated inviolation of section 44knowingly filed afalsely dated balance sheet with the name of cer tified public accountants improperly placed thereon inaneffort tomislead the Commission falsely certified with intent todeceive that itwas licensed bythe Commission asanindependent ocean freight forwarder inorder tooIlect broker age from carriers inviolation of section 44and when specifically appraised of the falseness of the certification failed tocause itsremoval from invoices and demonstrated alack of that kind of financial responsibility compatible with the duties and responsibilities of anindependent ocean freight forwarder the applicant was not fit toreceive alicense from the Commission Applicant sassurances of good behavior inthe future and his demeanor onthe witness stand could begiven little weight inview of his past conduct Afreight forwarder occupies aposition of enormous competitive and economic power astocarriers and enjoys afiduciary relationship with shippers and his business integrity must beabove reproach The philosophy of section 44isthat the shipping public sho lldbeentitled torely onthe responsibility and integrity aswell asthe tech nical ability of afreight forwarder Id115 118 See p167 supra Section 44of the Shipping Act places upon the Commission the duty of determining that anapplicant for afreight forwarding license isfit willing and able toproperly carryon aforwarding business and further that heiswilling and able toconform with the Act and the Commission srequirements rules and regulations The determination must bemade byapplication of the Commis sion ssound discretion Discretion may not beexercised inanarbitrary or capricious manner and inlicensing or refusal tolicense consideration must begiven toconstitutional and lawful safeguards of individuals and their right tomake aliving Carlos HCabeza Freight Forwarding License Application 130 131 Anapplicaticn for afreight forwarding license must bedenied where the applicant failed torespond tothe Commission sproper inquiries thus fore closing anaffirmative finding that heiswilling and able toconform with the freight forwarder lawand requirements rules and regulations of the Commis sion and where the applicant failed tofurnish documentary evidence of his finan cial status Hearing Counsel presented evidence of lack of financial ability und afederal court had determined that applicant sfinancial status was marginal and had appointed anattorney for his defense inamatter involving violation of the Shipping Act Id131 132 Inyiew of the commitment of almlicants for freight forwarding licenses toadhere scrupulOUSly torequirements of the lawinthe futu reapplicants will begiven the opporrtlinity under close supervision tocontinue tooffer their services oncondition that they submit tothe Commission every six months anindepend ently certified audit of their financial status with such requirement toremain ineffect for two yea rsDixie Forwarding Co InCFreight Forwarding License Application 167 The Commission isnot the proper forum for determination of the constitu tionality of Public Law 87254 the freight forwarder lawThe Commission has noauthority toconsider the constitutionality of astatute under which itoperates Louis Applebaum Freight Forwarding License Application 306 309



INDEX DIGEST 751 Grandfather rights Section 44bdoes not inthe true sense set forth agrandfather clause and the holder of acertificate issued prior toPL87254 has novested rights The section specifically permits independent ocean freight forwarders tocontinue their operation for alimited period of time during which anapplication must bepresented together with evidence toprove qualification inaccordance with statutory requirements Alicense holder not qualifying asanindependent freight forwarder has nostatutory authority tocontinue atemporary operation Louis Applebaum Freight Forwarding License Application 306 307 Independence of forwarder Apartner inafirmprimarily engaged inthe business of selling and shipping goods toforeign countries does not qualify asanindependent ocean freight forwarder within the meaning of section 1of the Shipping Act and cannot belicensed under section 44Ifthere were any doubt that the laweliminated any connection between shippers and forwarders the legiSlative history resolves the doubt Louis Applebaum Freight Forwarding License Application 306 310 The freight forwarder lawlike other licensing statutes should beapproached with aliberal attitude tothe end that permits may begranted toqualified appli cants Nevertheless ifthe applicant isnot fairly within the definition of independent ocean freight forwarder there isnoroom forliberality WmVCady Freight Forwarding License Application 352 357 One of the principal purposes of Public Law 87254 freight forwarder lawwas toMlthorize payment of brokerage byocean carriers tofreight forwarders but only ifnobenefit toashipper would result such astoconstitute arebate The definition of independent ocean freight forwarder was intended toexclude indireot aswell asdirect interests including socalled dummy forwarders concerns organized solely tocollect compensation from carriers which would find itsway back tothe shipper ld358 Anemployee of afirmshipping goods abroad did not qualify asaninde pendent ocean freight forwarder The employee had inthe past been inthe usual master servant relationship and the employer had exercised actual con trol over the employee with respect tohis carrying onthe business of forwarding asaregistrant and had received and retained the forwarder fees earned bythe employee inhis allegedly personal forwarding business As tothe future the employee was dependent onhis job and such dependence left nodoubt astothe affirmative aswell asnegative conrtrol which his employer would have regardless of any present understanding Thus itwas unimportant that the employer now permitted the employee toretain brokerage and forwarder fees that hewas perlnitted tocarryon his perso lbusiness during his regular office hours amd that the employee would reimburse his employer for the use of itsfacilities Reimbursement might well constitute amethod of transmitting arebate inviolation of the Act The freight forwarder lawmakes licensing depend onthe existence of control and not onitsexercise or non exercise The lawdoes not allow licensing oncondition that the forwarder refrain from collecting compensation from carriers wi threspect toshipments mage bythe forwarder or someone controlled byor controlling himld358 360 Where anapplicant for afreight forwarding license had changed her opera tions inseveral respects tofree and divest herself of any control byor over her brother sshipping companies the application would begranted subject tothe condition that applicant move her offices out of the space occupied byher brother senterpr ises Morse Shipping Co Freight Forwarding License Appli cation 473



752 INDEX DIGEST Afreight forwarder which has 50Of itsstock owned byanexporting firmisnOt anindependent ocean freight forwarder The intention of the exporter nOt toexercise control and the intention Of Other 500 0owner of the freight fOrwarder company nOt tolet the exporter exercise contr Ol are immaterial Ho ever fairness requires that the exporter begiven anopportunity todivest himself of his stock inthe freight fOrwarder license applicant Such divestiture could result ingranting of the applicati On and saving the jObs of employees Effective date Of denial Of applicati On isdeferred topermit exp Orter todivest himself of his interest inthe applicant Del Mar Shipping Corp Freight FOrwarding License Application 493 497 Revocation of license The legislative hist Ory of Public Law 87254 shOws that COngress oought amOng Other things tOprotect the shipping public against certain abuses then prevalent inthe fOrwarding business such asfinancial irresponsibility inc On sistent wi ththe fidudary relati Onship which such bW51iness necessitates Theref Ore the phrase fit willing and able tOproperly carry On the business Of forwarding appearing inthe lawCOncern ing inHiallicensing means that afor warder isunfit and unable tOperf Orm his duties when hemisuses funds entrusted tohimfOr purposes nOt Othen vise intended and thereafter fails topay bills incurred incOnnection with his forwarding activities Aetna FOrwarding COInc Rev Ocati On Of Freight Forwarder License 545 550 551 Where alicensed freight forwarder had accepted freight monies frOmexpOrters for the express purp Ose of paying ocean freight charges ontheir ship ments and had failed tOpay such charges and had executed due bills with steamship cOmpanies tOpay the charges and the due bills were nOt honored the licensee was nOt financially responsible and therefore was unfit tOcarry onthe business Of freight fOrwarding and revocation of license was required rd551 Failure of afreight forwarder tOfurnish abond was ground fOr revocati On of Hcense Id551 552 Freight fOrwarder which was not dispatching shipments was nolOnger carry ing onthe business of fOrwarding and revocation Of license was therefore required Id552 GRAIN TERMINAL See Terminal Facilities INITIAL ORRECOMMENDED DECISIONS See Practice and Procedure JURISDICTION The existence Of astate cOurt suit bycOmplainant against respondent wOuld not bar complainant frOmbringing acomplaint bef Ore the COmmission Pend ency Of such asuit cannot defeat COmmission jurisdictian even ifthe suit and complaint were predicated anthe identical matter Respondent byvirtue Of itscarrying anthe business Of furnishing wharfage dack wareh Ouse or other facilities was anather person subject tathe Shipping Act and thus subject tothe Commission sjurisdiction Internatianal Trading COrp of VaInc vFall River Line Pier Inc 150 151 152 The Cammission has najurisdiction over anagreement between USflag car riers establishing rates and canditions Of carriage of cOmmercial cargoes inafareign interport trade where the cargoes are Of fareign origin and destinati On shipping arrangements and sales of the cOmmodities are made between foreign principals and the Agency for Internati Onal Develapment participates Only tothe extent Of financing the transactions The lending Of funds byagovernment



INDEX DIGEST 753 agency tofinance wholly foreign transactions including ocean freight does not convert foreign toforeign commerce into United States foreign commerce nor does the mere operation foreign of USflag vessels constitute apart of the com merce of the United States PaCific Seafarers Inc vAmerican Gulf Ameri can Flag Berth Opera tors 461 462 464 The Commission sjursdiction over agreements executed abroad byforeign nationals fixing rates inUnited States commerce was not defeated bythe alleged circumstances that noAmerican interest was prejudiced and there isnot the slightest evidence of those substantial effects within the United States necessary tosupport the extraterritorial application of American laws The agreements were clearly of the kind covered bysection 15and failure 10file such agree ments results inavio at ion of section 15Congress itself determined that such agreements have aneffect onour foreign commerce The nature and degree of that effect isirrelevant toadetermination of whether the filing requirements of section 15are applicable Itishowever important toadetermination of whether or not agiven agreement should beapproved Unapproved Section 15Agreemen tsSpanishjPortuguese Trade 596 600 601 The Commission has consistently held that while the storage operation of grain elevators isnot SUbject toitsjurisdiction the operation of loading the grain into common carrier vessel isWharfage Charges onBulk Grain at Pacific Coast Ports 653 656 Commissio jurisdiction over aterminal grain elevator operator which served common carrIers did not continue after the operator refused toserve common carriers onthe basis that the refusal was illegal since the operator had anobligation under itswarehouse license and the United States Warehouse Act toload grain onany transportation conveyance specified bythe owner of the grain inanon discriminatory manner Jurisdiction residing inthe Secretary of Agriculture over the storage portion of facilities innoway affects the Com mission sjurisdiction over the terminal portion of those facilities Assuming that the Commission sdeliberations are tobeinfluenced bythe policy relating tothe obligations of apublic warehouseman the operator had not discrimi nated between users of uts facilities since ithad refused tofurnish terminal facilities inconnection with common carriers with reference toall of the grain initselevator regardless of ownership Ifany user of the storage facility demanded acommon carrier asatransportation conveyance the operator would have the alternative of surrendering itslicense rather than opening itsfacilities tocommon carriers New Orleans Steamship Assn vBunge Corp 687 694 695 The fact that the owner of awater front terminal grain elevator onthe Mississippi River was another person subject toCommission jurisdiction inconnection with anelevator operation elsewhere did not mean that the Com mission had jurisdiction over the operation onthe Mississippi River While aperson manifestly SUbject tothe Commission sjurisdiction may not sosegment itsoperation tomake part of itsubject and part of itexempt when this segmenta tion isunjustly discriminatory there was noshowing that the other operation had inany manner affected the facility onthe Mississippi River 1d695 MISCLASSIFICATION OF GOODS See also Devices toDefeat Applicable Rates On the record the Commission would not conclude that aforwarder know ingly and wilfully presented afalse bill of lading inviolation of section 16where the conclusion depended onaholding equivalent toarule that the mere presentation of abill of lading tothe carrier carried with itthe implied repre



754 INDEX DIGEST sentation that the bill accurately descri bed the contents of containers even when the containers were received bythe forwarder under seal and regardless of whether the forwarder had any knowledge of the container scontents Such arule should bemade only onthorough investigation of the terms and condi tions surrounding the handling of containerized shipments and the investigation should include the question of the nature and scope of the duties and resllonsi bilities of the exporter and the carrier under section 16Hasman Baxt Inc Misclassification of Goods iContainerized Trailer Vans 453 456 Where afreight forwarder presented tocarriers bills of lading showing that vans inthe aggregate contained quantities of yarn substantially inexcess of the quantities shown bycertain of the exporter swaybills tohave been intended for shipment onthe vessels carrying the vans falsification of the bills of lading was not shown The record did not show that the waybills represented all of the yarn presented tothe forwarder for shipment Other exporters may have made upthe excess of the bills of lading over the waybills 1d457 458 OTHER PERSONS SUBJECT TOTHE ACT See Jurisdiction Terminal Leases OVERCHARGES See Reparation POOLING AGREEMENTS See Agreements under Section 15PORTS InSan Diego Harbor Oommission vMatson Navigation 007FMC 394 the Commission did not attempt todefine the extent of itsauthority under section 16First of the Shipping Act torequire common carrier service toaport inorder toprevent undue or unreasonable prejudice tothat port or prejudice toanother port Itfound that the estimated volume of cargo inthe trade bet ween San Diego and Hawaii was quite small compared tothe volume offered at the competing port at Los Angeles Therefore the Commission found noreason tointerfere with the carrier smanagerial decision not toserve San Diego based onthe carrier sjudgment of the economics of serving the port Practices inthe Great Lakes Japan Trade 270 274 Failure of carrier toserve aparticular Great IJakes port inbound from Japan while serving the port outbound was not aviolation of section 16First Inview of the relatively small amount of inbound cargo offered and the fact that the carriers were not aware that their vessels would call at Duluth until after their inbound itineraries were fixed and the vessels had sailed itcould not beconcluded that their decision resulted inundue or unreasonable prejudice tothe port within the meaning of the section There was nosuggestion of adesign toprefer another Great Lakes port where one of the carriers discharged cargo destined for the allegedly prejudiced port area 1d275 Vhere tvocarriers acting under anapproved agreement decided not toinclude inbound calls from Japan toapRrticul lrGreat Lakes port while serving other Great Lakes ports intheir joint tariff and each carrier would have taken the same action independently ifthere had been noagreement itcould not beconcluded that the Commission approved agreement was inany part the basis for the carriers action or that the carriers effectuated anagreement not toserve the port inviolation of section 151d275 Agreement between terminals at the portoS of Philadelphia Baltimore and Hampton Roads toestablish dockage charges was not contrary tothe public interest detrimental tocommerc eor unjustly discriminatory and unfair asbetween ports onthe ground that imposition of such charges at Hampton Roads



INDEX DIGEST where there had never been such charges would add tothe burdens already borne bycarriers serving Hampton Roads and vould cause still further diversi onof carg ofrom Hampton Roads ports The right of independent action reserved bythe parties provided asafety valve toinsure that the int rests of ach port area would beserved Since the agreement itself did not impose any charges itwas impossible toassess itseffect oncarriers ports and United States com merce with any real degree of accuracy Ifinthe future rates charges etc estabUshed under the agreement violated the fair and reasonable standards of the Shipping Act the Commission could withdraw approval of the basic agree ment or require moditi cation Agreement No 9025 Middle Atlantic Ports Dockage Agreement 381 385 386 PRACTICE AND PROCEDURE See also jvidence Complaints Pr ocedure of Jomlllg another party asparty complainant bymeans of anamended eomplaint was proper where nonew issues were introduced requiring that respondent begiven anopportunity toreply Intem ational Trading Corp of VaInc vFall River Line Pier Inc 145 147 148 Vlhere l3complaint had been amended tojoin asubsidiary of the original complainant asaparty complainant evidence of wnership of the subsidiary Woas immaterial Inany event adequate evidence of ownership had been offered at the original hearing Id148 Motion byrespondent todismiss onthe gl lound that acomplainant was not properly added asaparty because aformal motion toamend the complaint should have been filed instead of the amended complaint which wa soffered and accepted at the hearing inremand was denied Such amotion toamend had been made and denied at the original hearing and after argument onexception tothe Examiner saction the Commi ssion had ruled with complainant and directed that the amendment beallowed Therefore respondent had the Ol por tunity toargue the matter tothe Commission and nobasis existed for requiring the filing of asecond motion toamend at the hearing onremanel The facts and issues remained unchanged Jd151 Cross examination Where respondents were aware at all times of the matters of fact and lawtobeasserted byHearing Counsel and were inpossession of the exhibits onwhich Hearing Counsel would rely respondents were not deprived of their right of cross examination because the exhibits were not formally offered and accepted inevidence until the close fHearing Counsel scase Practically all of the witnesses called byHearing Counsel were present or former officials or agents of the respondents but not one of them wa srecalled tothe stand Ifinfact these witnesses could have contributed any facts torespondent scnsethe lack of any such evidence had tobeattributed torespondents own neglect rather than toany pr cedural unfairness Unappl oved Section 15Agreements Spanish Portuguese Trade 596 612 613 The fact that most of the evidence with respect tounfiled agreements between respondents came from the files of one respondent did not mean that only that respondent was effectively investigated and therefore the brunt of any adverse findings must faUonitsshoulders since the decision was that the Act was violated byall three respondents The very nature of asection 15viol ati onissuch that evidence of anunlawful agreement will normally besufficient not only against the line from whose files itoriginates but against the other parties Id613 755 lJ1l1nr1



756 INDEX DIGEST Acontention that denial of arespundent smotion toobtain di seovery and inspection of documents from the files of the Other two respondents prevented acquisition of evidence which would have demonstrated that nosection 15viola tions existed could not besustained The evidence showed that all thr respondents were parties tounlawful agreements and ifany ma terial from the files of the other respondents tended toshow that agreements between respondents did not exist itwas not unreasonable toassmne that the other respondents would have produced such evidenee Id613 614 Initial or recommended decisions While entitled toweight any recommended or initial decision which comes before the Commissi onfor review remains only arecommendation Inreviewing aninitial decision the Commission isnot under the same restrictions asacourt initsreview of afinal decision of the Commission but rather exercises all the powers itwould have inmaking the initial decision itself Dixie Forwarding Co Inc Freight Forwarding License Applioation 109 112 Sp167 SUpM Vhere acarrier charged that the proceeding was discrimin ltol yinviolation of itsright toequal protecUon of the laws under the 14th Amendment inthat other carriers similarly situated were not being investigated the Examiner ShDUld have treated the issue or stated his reason forfailing todosoInsofar asthe initial decision failed totreat the question itwa snot incompUance with the requirements of section 8bof the Administrat ive Procedure Act or Rule 13fOf the Commission sRules As tothe merits of thecontention even ifsome form of discrimination had crept into the administration of section 15the remedy would not bedismissal of the instant prDceeding but broader enf orce ment However the carrier would beallowed totreat this portion of the CDm mission sdeeision asaninitial decision bythe Commission and would beper mitted tofile exceptions within 15days from date of service of the opinion Unapproved Section 15Agreements Japan Korea Okinawa Trade 503 512 513 Issues Inacomplaint case the issues before the Commission are those fromed bythepleadings Thus findings of the Examiner that ashipper and acarrier violated sectiDn 16incertain respects were not adopted since the matters were not inissue Jordan International 001FIDta Meroante Grancolombiana 537 540 Special docket cases The Spedal docl et pl Oceeding isdesigned torelieve applicants Of the time and expense of litigating formal proceedings No hearings are contemplated since all relevant facts are admitted bythe carrier and the shipper Thus the application must set forth all the facts relevant and material toa decision onthe merits The Commission sauthority inaninfQrma 1proceeding isnogreater than itsauthority inaformal proceeding While Examiners should freely utilize their authority tootain any additional information deemed necessary toinsure that approval of applications will not result indiscrimination the extent towhich anExaminer will gointrying anapplicant soase for himisessen Hally within the discretion of the Examiner Chave Ramirez vSouth AUantic Caribbean Line Inc 203 204 The Commission sapplication for mfor Rule 6bapplications prescribes the manner inwhich all 6bapplications must bemade and the information called for therein represents the minimum upon which adecision onthe merits could lJ1l1nI1



INDEX DIGEST 757 Ibemade Insome cases additional information may berequired tobesubmitted toprevent discriminations or preferences Applicants seeking relief should exercise the greatest of care toinsure that all relevant facts are inthe application The Commission will accept supplementary material offered inexceptions tothe initial decision inthe instant case inorder toavoid any unnecessary prejudice tothe merits of the application Id204 PREFERENCE AND PREJUDICE See also Free Time Ports Reparation Surcharges Respondents rate onnatural rubber sold and shipped bythe government toforeign purchasers which rate was substantially higher than the rate onsynthetic rubber was not unduly or unreasonably preferential prejudicial or disadvantageous inviolation of section 16First or unjustly discriminatory or preferential inviolation of section 17where the government inCompaling the rates failed toshow the character and intensity of the competition that the difference inrates had operated tothe shipper sdisadvantage inmarketing the commodity that one person had been deferred or preferred toanother and that there had been unequal treatment between competing shippers or ports Itwas necessary for the government toprove that aneffective competitive relationship existed bet veen itself and USexporters of synthetic rubber Congress had directed that the excess natural rubber program becarried out with due regard tothe protection of producers and others against avoidable disruption of their usual markets The government could not enter into aneffective competition since ithad been limited inselling and had sold onthe basis that the quantities actually released from time totime may vary considerably inorder toavoid undue disruption of markets Arate differential isnot unreasonable and there isnounjust discrimination or undue preference inthe absence of proof that the differential isnot justified bythe costs of the services rendered bytheir values or byother transportation conditions United Sates byGeneral Services Administration vAmerican Export Lines Inc 280 290 291 PUBLIC INTEREST See Agreements under Section 15Ports Terminal Leases RATES AND RATE MAKING Ingeneral Rates inthe Alaskan seasonal service should betested bythe results of operation inthe seasonal trade and not bythe overall operations of the carrier The rate increases applied tocommodities moving principally inthe seasonal trade The carrier enjoyed avirtual monopoly inthe seasonal trade and had reduced itsrates inthe scheduled trade where itfaced keen competition Shippers inthe seasonal trade should not beburdened vith the carrier slosses inthe scheduled trade The separation of services and con struction of apartial rate base while perhaps subject tosome infirmities regarding exactitude of allocations was the fairest method of testing the increases Alaska Steamship Co General Increase inRates inthe Peninsula and Bering Sea Areas of alaska 123Where acarrier presented all the information required for aseparation of seasonal and scheduled services inthe Alaskan trade sufficient for construction of apartial rate base for the seasonal service the fact that the carrier did not present acomputatioil of apartial rate base could not beequated with afailure tomeet itsburden of proof Id3



758 INDEX DIGEST ISince aproposal toreconsider the Commission sdecision inthe proceeding toinvestigate the lawfulness of respondent Alaska Steamship Company sincreased rates inthe Alaska trade failed toobtain the necessary three votes the proceeding was discontinued astothe respondent and petitions toreconsider and set aside the increased rates were dismissed Chairman Harllee and Vice Chair man Day voted toreverse 00the ground that the record supported higher tonnage projections and that therefore the increased rates provided anexcessive rate of return Commissioners Barrett and Patterson voted toaffirm onthe ground that respondent had met itsburden of furnishing the facts necessary toestimate itsfuture carryings and of providing reasonably supportable estimates estab lishing the reasonableness of itsrates and that while some extra record infor mation had been introduced byrespondent the Commission sfindings were supported without reference thereto General Increases inAlaskan Rates and Charges 314 No time period will beimposed during which minimum rates prescribed bythe Commission for carriage of automobiles from Atlantic and Gulf ports toPuerto Rico must remain ineffect Itwould beimpracticable toattempt tofreeze rates for aspecific period insodynamic atrade Reduction inFreight Rates onAutomobiles North Atlantic Coast Ports toPuerto Rico 404 413 Carrier srates charges and practices applying tointerstate transportation between Seattle Tacoma Washington and points inAlaska were not unjust unreasonable or otherwise lnlawful Inthree of the past five years the car rier had lost money and inthe other two years itsrate of return was 78ana 24percent Traffic tocertain points bore asignificantly larger burden than shipments toother points based onthe distances involved but the consignees at the more distant points were unable tobear further increases due totheir substandard economic condition Rates onsalmon outbound were promotional innature but the carrier operated asalt curing plant and hired fishermen and purchased their entire catch and the fishing industry provided asubstantial part of the livelihood of the native population which inturn contributed tothe merchandising activities of the carrier Increased Freight Rates Alaska Lower yukon River Area 467 469 471 Where ashipper presented noevidence todemonstrate the unjustness or unreasonableness of aminimum rate per trailer load for transportation of glass bottles from Jacksonville toPuerto Rico with transshipment at Port Newark and the carrier showed that the rate was insuffident tocover the cost of trans portation the rate was not shown tobeunjust or unreasonable within the mean ing of section 18of the Shipping Act and of sections 3and 4of the Intercoastal Shipping Act Thatcher Glass Mfg Co Inc vSea Land Service Inc 645 647 Where acarrier sminimum rate of 500 per trailer load of glass bottles from Jacksonville toPuerto Rico with transshipment at Port Newark was higher that the rate from Port Newark the fact of transshipment plus itsattendant costs warrant edahigher rate absent adirect service from Jacksonville trans portation conditions inthe two trades were not shown tobesimilar alternate carriers were available which offered direct service from Florida and over athree year period while the minimum rate was inffect complainant shipper had greatly increased itsshipments of glass bottles toPuerto Rico via the car rier sindirect service the exstence of the carrier sminimum charge could not and did not subject shippers toundue prejudice or discrimination inviolation of the Shipping Act By itsexpress terms section 16First provides that only these preferences or advantages which are undue or unreasonable are deemed tobeunlawful Adiscrimination inrates resulting from asubstantial difference r



INDEX DIGEST inCQst Qf QperatiQn inthe services perfQrmed Qr inthe transportatiQn cQndi tiQns may nQt beunreasQnable Id648 651 ARiliates of carrier The prQfits Qf Alaska Terminal and StevedQring CQmpany were prQperly included inthe incQme accQunt Qf Alaska SteamShip Company for rate base pur poses Alaska Steamship CQGeneral Increase inRates inthe Peninsula and Bering Sea Areas Qf Alaska 15Allocations AIIQcatiQn of administrative and general expenses accQr ing tothe proportiQn thMtQtal vessel opl rating expense inthe carrier sseasQnaland sCheduled Alas kan service bears tothe tQtal vessel Qperating expense was prQper rather than anallocation aCording tovessel days computed pursuant toMari time Admin istration General Order 60premised onthe prQPosition that since the carrier has cQnsiderable pre season and post seasQn activity inregard toitsseasonal operatiQn use Qf the formula under General Order 60ismQre fair While the carrier may cQmply with General Order 60initsaccountings tothe AdministratiQn the CQmmissiQn isnot prevented from prescribing adifferent allo cation procedure Since administrative and general expenses are amixture of salaries and expenses that pertain tothe Qverall management and operatiQn of the carrier lQgical reasQning di ctates that their allocat iQn should fQllow those expenses Levessel operating expenses that management must contrQI toprof itably Qperate the business Alaska Steamship COGeneral Increase inRates inthe Peinsula and Bering Sea Areas Qf Alaska 14AllocatiQn Qf depreciatiQn inactive expenses vessel values and working capital attributable tothe carrier sseasQnal and sched1 l1ed Alaskan services Qn the assumptiQn that the asset was available for use ipthe regulated trade fQr 365 days sOthat inallQcating the value Qf anasset the numerator would bedays inservice and the denQminator WQuld be365 was prQper The asset was avail able fQr use inthe regulated trade for 365 days each year and this fact shQuld beaccorded weight inthe allQcation Qf inactive expenses vessel values depreci atiQn and wQrking capital Id5Where the carrier sactual tax liability fQr itsseasonal and scheduled opera tiQns inthe pertinent year was less than hypothetical liability of 52Qn itsseasQnal service prOfits the carrier lQst money onitsscheduled service itwas proper fQr ratebase purposes toallow astax against the inCQme of the seasonal service only that amQunt of federal incQme taxes which the carrier incurred onitsoverall QperatiQn Otherwise the carrier would beallowed tosubsidize itsscheduled service at the expense Qf the seasonal rate payers and WQuld receive areturn over and abQve that shown tobejust and reasonable inthe seasonal service The carrier had avirtual mQnQPQly initsseasonal service whereas itwas subject tocQmpetitiQn initsscheduled service the CQmmissiQn sduty was toprQtect the rate payers of bQth services Id67AIIQcation of administrative and general expenses asbetween subsidized and unsubsidized service Qn the basis of vQyage expense isthe fairest of the dQctrinal bases onwhich Qverhead expense may beallocated General Increases inRates Pacific Atlantic Guam Trade 498 499 AllQcatiQn of administrative and general expenses asbetween subsidized and unsubsidized service Qn the basis of vcyage expense was reasQnable inview of data showing the close relatiQns hip between the allocation of 315percent of Qverhead expense tothe unsubsidized service tothe ratiO of the number 12of completed vQyages inthe unsubsidized service 324percent tothe number 25220 178 066501759 iIcr111



1760 INDEX DIGEST iof completed voyages inthe sub idized operations 686percent That propor tion of overhead was also closely comparable tothe ratio of revenue inthe unsub sidized trade 30percent tototal revenue Id499 Use of vayage expense prorate inallocating administrative and general expenses asbetween subsidized and llnsubsidized service isamply justified byequitable cansiderations Asubsidized carrier for subsidy accaunting purposes isrequired tacampute overhead expense pur uant toMaritime Administration General Order 31using the voyage expense prarate Torequire use af another farmula producing alower figure for Overhead expense wauld reult inafailure tocharge toany service part of the carrier sactually incurred averhead expenses Because of the limitatians imposed anthe carrier sreturn ineach af the services the carrier would thus beprecluded from recovering from itrevenues the full expense incurred byitinserving the public Id499 500 The Cammission will not use arevenue prorate method of allacating adminis trative and general expense asbetween acarrier ssubsidized and nnsnbsidized service Id500 Commodity rates Abarge carrier srates far lumber and paperboard fram the Pacific Caast toHawaii were justified and lawful where they were established tomeet compe tition with anancommon carrier and the barge carrier sha wed that itcould make aprofit after fully distributed casts ifitcarried nothing but thase com madities taHawaii and returned the barges empty Evidence that the rates were 16to17below those af the dominant carrier which aperated fast self prapelled ships was not sufficient toavercame the barge carrier sestimates and that carrier smanagerial judgment should beallowed achance toprove itself There isnarule of lawwhich says that the barge carrier must charge asmuch asthe dominant carrier Reduction inRates Pacific Caast HawaH Oliver JOlson Co 258 26ilVoncompensatory rates Where astoincreased rates oncertain commod ities under investigation the carriers revenues were less than their fully distributed costs anall but afewof the commadities the increased rates were just and reasonable Atlantic Gulf PuertO Rica Trade Increased Rates 9496Acarrier srevised nancompensatory rates ina new servic eshould heallowed tostand until the carrier has had the opportunity toexperiment and discover the rates at which traffic will beattracted and pr Ovide aprofit Acarrier does nat have tocharge compensat Ory rates during the preliminary period Of itsopera tians inanew service Reduction inRates Pacific Coast Hawaii Oliver JOlsan CO258 263 Where the Commission has held arate structure tobeunlawful because itwas not nancompensatory ithas been onafind ing that rate reductions were adopted bycarriers inorder tofight campetitian or take unfair advantage af other carriers inthe trade thraugh rate levels nat based oncosts of operation The compensatory test was designed primarily tOtest acarrier sgood faith matives inestablishing reduced rates Id263 Where acarrier snoncompensatory rates for anew ervice were not shown tohavebeen adapted infurtherance af unfair competition and the evidence pointed tothe fact that the rates could one day becOlllpen atary ifthe carrier were success ful inattracting adlitional cargo the rate structure was not unlawful Ifnew transportation experiments are tobeadequately tested they must begiven sufficient time torealize their inherent advantages Tocompel them to



INDEX DIGEST 761 fully compensate the owner from the beginning would doom many promising services tothe shipping public toanearly death Id264 265 Indetermining the propriety of arate the Commission must consider more than whether itiscompensatory tothe carrier Rates which may becompen satory tosome carriers may not becompenS atory toall Itistoprevent the forcing of rates tounremunerative levels that the Commission has set minimum rate levels even though the rates of all carriers inthe relevant trade were not hown tobenoncompen atory Reduction inFreight Rates onAutomobiles North Atlantic Coast Ports toPuerto Rico 40i 408 Operating ratio test The operating ratio test will not beused totest rate increases of the carrier inthe Alaska seasonal trade The carrier has asubstantial investment inprop erty used and useful inproviding service and even though itcharters vessels toround out i1ts setsonal fleet the owned equipment used inthe service isnot sounsubstantial astowarrant departure from the prudent investment standard Alaska Steamship Co General Increase inRates inthe Peninsula and Bearing Sea Areas OfAlaska 19Property devoted toservice The fact that non owned property consists of chartered vessels which the car rier claims tobeindispensable toitsAla skan seasonal service does not alter the prindple that such property isnot included inthe rate base The rate of return isessentially areturn oninvested c8lpital and non owned property does not represent aninvestment of the owner scapital Alaska Steamship Co General Increase inRates inthe Peninsula and Bering Sea Areas of Alaska 14Public interest Even ifall carriers inthe North Atla ntic Puerto Rican trade could operate profitably at the 35cent automobile rate proposed the Commission would becompelled todisapprove the rate because of itsconcern for the public interest The overall needs of the economy of Puerto Rico require that carriers beper mitted tomaintain rates oncertain commooities basic tothe economy of Puerto Rico at levels which may not befully compensatory A37cent rate plus anarrimo charge of 2ceruts would becompensatory and would behigh enough toallow asufficient number of carriers torema ininthe trade adequately tomain tain the transportation of basic foodstuffs and products for Operation Boot strap at alevel which would not endanger the health of the overall Puerto Rican economy The 35cent rate isunjust and unreasonable because itisnoncompensatory toamajority of the carriers and operates inamanner adverse tothe overall economy of Puerto Rico The minimum rate for carriers from the Gulf ports should bethe same The Gulf carrier didnot participate and automobile rates from the Gulf had traditionally been the same asfrom North Atlantic ports Reduction inFreight Rates onAutomobiles North Atlantic Coast Ports toPuerto Rico 404 408 410 While present rates of South Atlantic carriers of automobiles toPuerto Rico which rates were differentially lower by7cents than the rates of North Atlantic carriers did not appear tobenoncompensatory they were unjust and unreasonable Toallow them toremain ineffect would thwart the Commis sion sdetermination of the necessity of requiring the automobile carriers inthe public interest tobear more than their full share of allocated costs Further itwould beunfair tothe North Atlantic and Gulf carriers who have been reslJ1rC



762 INDEX DIGEST quired tosupport the lowrated commodities basic tothe economy of Puerto Rico Adifferential of approximately 4cents would beadequate topreserve the competitive relationship which naturally exists between the North and Sooth Atlantic trades while at the same time benefiting the overaU economy of Puerto Rico AIcent differential below the rate of one of the South Atlantic carriers was justified for the carrier with slower transit time Id412 413 Acarrier would not beallowed a125percent allowance for automobiles car ried ondeck toPuerto Rico since topermit such adevice would betogive unfair advantage toone carrier over the others who donot utilize such adevice inthe attraction of cargo More significantly itwould defeat the whole purpose of fixing aminimum rate bypermitting one carrier tocontribute less than the amoWlt which would flow from the minimum rate tothe welfare of the overall economy of Puerto Rico Id413 Rate of return Considering the nature of the seasonal operations of the carrier inthe Alaskan trade the possible higher degree of risk involved than inother steamship operations and onthe other hand itsefficiency of operation and itsmonopolistic position inthe seasonal service and the well settled criteria tobeemployed indetermining arate of return rate increases are unjust and unreasonable tcthe extent that they allow the carrier arate of return initsseasonal service inexcess of 10Areturn of 20to25claimed bythe carrier tobeneeded would beallowed only onashowing of the most exceptional circumstances which were not shown Itisnot necessary for teCommission tomake afinding astowhat would beareasonable maximum rate of return Alaska Steamship Co General Increase inRates inthe Peninsula and Bering Sea Areas of Alaska 11011Test period Use of 1962 asthe test period for rate increases inthe carrier sseasonal Alaskan service rather than aperiod of 3to4years totake into account the red salmon run cycle was proper The record did not contain adequate infor mation onseasonal operations over a3to4year period tosupport the use of such aperiod asthe test period Alaska Steamship COGeneral Increase inRates inthe Peninsula and Bering Sea Areas of Alaska 19Where the year 1960 had been used throughout the rate proceeding asthe tesrt year for revenues and expenses itwould beunjustifiable toarbitrarily shift to1957 because itsuse would produce the lowest allocation of overhead expenses tothe carrier sunsubsidized service of any year covered bythe record 1957 had nomore torecommend itasatest year than years following when more overhead was allocated tothe carrier sunsubsidized service General Increases inRates Pacific Atlantic Guam Trade 498 500 Vessel values The Commission will not depart from the use of net book value utilized inseveral previous rate cases invaluing ships for rate base purposes Alaska Steamship Co General Increase inRates inthe Peninsula and Bering Sea Areas of Alaska 13Where acarrier sseasonal ships were used initsscheduled Alaskan service when necessary itwas proper not toinclude the entire net book value of all vessels used inthe seasonal service inthe partial rate base for that service inasmuch asthe ships also generated revenue for the scheduled service Id3



INDEX DIGEST 763 Working capital Exception tonoo inclusion inarate hase of investment indeferred charges andexpenses and of aspecific amount for working capital of related companies were rejected Allowance asworking capital of anamount approx mately equal toone round voyage expense for each ship inthe service was sufficient topro vide not only for current operating expenses of the carrier including the costs of services perfonned for itbyrelated companies but also for deferred charges and expenses Alaska Steamship Co General Increase inRates inthe Penin sula and Bering Sea Areas of Alaska 13Allowance asworking capital of anamount approximately equal toone round voyage expense for each ship inthe carrier sAlaskan seasonal service rather than anallowance based onthe difference between current assets and liabilities onthe carrier sbalance sheet at agiven time plus anadditional sum for con tingencies was proper The allowance must berealistic Inthe light of the carrier sneed tomaintain ayear round staff toinsure that itsseasonal opera tions gosmoothly inactive vessel expenses attributable tothe seasonal service administrative and general expenses attributable tothe service and cash requirements tomee other expenses when revenues donot cover costs the allow ance was realistic and fully justified Areduction of the allowance byfive twelfths onthe ground that the carrier sseasonal services cover only 7months of the year would not bewarranted and might impede the seasonal oper lItions Id79Anallowance for working capital inthe rate base of anamount equal toone round average voyage expense for each vessel inthe trade was proper notwith standing that the allowance was 47percent of the total rate base Vessels and working capital made upover 95percent of the carrier stotal rate base and the carrier svessels were nearing the end of their depreciable life However the lowvalue of the carrier sowned fixed assets did not diminish itstotal requirement for afund tomeet current operating expenses The carrier sallowable working capital under the round voyage fonnula was 19percent of ttsannual cash operating expenses and this compared favorably with ratios allowed bythe ICC As tothe contention that tothe extent freight charges were prepaid the carrier was not required tosupply working capital from itsown funds working capital was needed for reasons other than tomeet arevenue lag such asexpenses caused byvessel layups repairs and strikes The practice of other agencies was inaccord with the Commission sapproach General Increases inRates Pacific Atlantic Guam Trade 498 500 501 RATES INFOREIGN COMMERCE The government failed tomeet itsburden under section 18b5of the Shipping Act of showing that respondents rate onnatural rubber from New York toTurkey and Morocco was unreasonably high where itrelied onthe similar composition and use characteristics of natural and synthetic rubber the fact that other carriers apply the same rates toboth commodities the fact that aforeign toforeign rate onnatural rubber issubstantially lower than respondents rate asistheir rate onsynthetic rubber inthe same trade and respondents showed that costs indomestic toforeign commerce exceed like costs inforeign toforeign commerce and that there isasubstantial difference inthe shipping characteristics of natural and synthetic rubber inthe New York Istanbul trade Respon dents had cast doubt onany inference which might have been raised bycomplainant sevidence and complainant did not produce evidence sufficient toerase that doubt Any remaining inference would beJaoITI 1c



764 INDEX DIGEST founded onconjecture or speculation and would not besufficient tosupport complainant sallegations United States byGeneral Services Administra tion vAmerican Export Lines Inc 280 289 290 REBATES See Devices toDefeat Applicable Rates REPARATION See also Free Time Ingeneral Settlement of claims for reparation with the amounts calculated onthe basis of the difference between the noncontract rate paid and the contract rate sought plus anominal amount of interest was approved and the complaint dismissed with prejudice HKempner vLykes Bros Steamship Co Inc 126 129 209 211 212 The Commission does not have authority tocorrect any shipper misunder standing of lawor regulation bypermitting freight adjustments Rule 6bdoes not provide apanacea for every wrong or misunderstanding arising from the business relations between carriers and shippers Rule 6bdoes not pro vide aloophole for escape from the prohibitions of section 18b3of the Shipping Act 1916 Bemard Bowman Corp vAmerican Export Lines Inc 155 158 159 Neither inadvertent clerical error onthe part of acarrier infiling atariff nor the fact that the shipper had noreason toexpect freight tobecharged at arate nearly two and one half times what heknew hehad just paid tomove the same item amuch greater distance are sufficient toovercome the clear obligation imposed bysection 18b3that nocommon catrier inforeign commerce shall charge or demand or collect or receive agreater or less compensation than the rates and charges which are specified initstariffs onfile with the Commission The Swedish American Line case isoverruled Anunintentional failure tofile aparticular rate abona fide rate mistake ahardship visited upon aninnocent shipper byinadvertence of acarrier or astenographic omission are not sufficient reasons for departing from the require ments of section 18b3Strict adherence tofiled tariffs ismandatory Lud wig Mueller Co Inc vPeralta Shipping Corp 361 Inconstruing the requirements of section 18b3the Commission isbound tofollow the long established judicial interpretation of section 6of the Interstate Commerce Act asimilar lawwhich has been held torequire that acarrier must charge the rate onacommodity asduly filed Inthe absence of some other statutory basis for relief the construction placed onsection 18b3isdispositive of special docket application grouhded onrate or tariff deviations inour foreign trades Id365 The Commission sspecial docket procedure isaprocedure whereby there isapproved arefund from acarrier toashipper of the difference between arate that the carrier admits and the Commission finds tobeunreasonable and therefore unlawful and arate which the Commission adjudges tobereasonable Therefore the procedure isavailable only inthose cases within the purview of section 18aof the Shipping Act and the provisions of the Intercoastal Shipping Act 1933 Such cases relate only tothe Commission sjurisdiction over common carriers inthe socalled noncontiguous domestic trades Id366 Section 18b5of the Shipping Act which requires the Commission todis approve any rate filed byacommon carrier inUnited States foreign commerce which itfinds tobesounreasonably high or lowastobedetrimental toUnited States commerce does not give the Commission any power toset areasonable rate This lack of Ruthority isfatal tospecial docket cases inthe foreign trades



INDEX DIGEST since special dockets require the fixing bythe Commission of damages and the lack of power toprescribe areasonable rate forecloses the ability toarrive at the measure of damages which inunreasonable rate incidents isthe difference between the reasonable and the unreasonable rd366 While the special docket procedure isnot availahle incases inVOlving foreign commerce parties may achieve the same results byreq esting inthe cases of nwand initial rates special permission tomake such rates effective almost immediately and inthe case of reduced rates byfiling and making public the rates The Commission will receive changes inrates bytelegram or cable even after the close of business at 5pmonFridays Aperson may always file acomplaint under section 22of the Act alleging aviolation thereof and inserting aclaim for reparation for harm caused bysuch violation Id367 Where acarrier received payment from aforwarder for ashipment of lumber from New York tothe Virgin Islands strictly inaccordance with the tariff rate and the shipper discovered that the commodity could have been shipped for less via another carrier and refused toreimburse the forwarder for the amount inexcess there was nobasis for permitting the carrier torefund the difference tothe forwarder There was noshowing tQat the rate charged was unreasonable and unjust and the carrier was required tocollect the tariff rate pursuant tosection 2of the Intercoastal Shipping Act Barr Shipping Co Inc vAtlantic Lines Ltd 638 640 Overcharges Application torefund aportion of freight charges collected inaccordance with the carrier sapplicable NOSrate was granted where the shipments of jute rags which had originated inBombay were tied upat Suez and were transferred tothe carrier svessels for shipment toNew York and Philadelphia due prob ably tomutual mistake the carrier was not aware that jute rags were included inthe transferred cargo and ifithad known itwould have amended the applicable tariff toprovide the same rate asfrom Bombay the rate charged was more than 175 percent greater than the rate tomove hesame goods all the way from Bombay although itwas not necessary toshow unjustness or unreason ableness the rate charged appeared tobeprima facie unjust and unreasonable and since the commodity did not move normally inthe Red Sea USA trade there could benodiscrimination byreason of granting the application Midwest Export Import Co vFWHartmann Co Inc 879092Where acarrier inadvertently omitted arate onbinder twine from anew tariff and itwas the intent and understanding of the carrier and the shipper that the equivalent of the rate inthe old tariff would apply tothe shipment involved ashad been the case inthe past the carrier would beauthorized tomake areflmd onashipment onwhich freight had been computed at the higher NOSrate Aninnocent shipper would berelieved of the carrier sfailure tofile aproper rate Swedish American Line Refund of Freight Charges 142 143 Where the carrier transported aused automobile from Puerto Rico tothe Dominican Republic at itsNOSrate and the shipment was connected insome way with aUSgovernment agency and moved under agovernment bill of lading the shipment did not come within the purview of section 18b3or 5of the Shipping Act since itwas not that type of Commerce of the United States which could bedetrimentally affeeted bythe level of the rate itwas not acommercial movement The carrier was required toassess the NDSrate inthe absence of acommodity rate but since the shipment moved onagovernment bill of lading and since itdid not appear that alower rate sought tobecollected by765 IIalClcv



766 INDEX DIGEST the carrier was unduly preferential or prejudicial waiver of collection of aportion of the charges assessed would bepermitted Department of State AID vLykes Bros 8SCo Inc 153154 Retroactive rate reduction Where the shipper knew or was charged with knowledge that aparticular rate was the only rate the carrier could legally charge there was noevidence that the shipper believed or had reason tobelieve that the rate would bereduced prior tothe shipment made there was noevidence that the shipper believed that the rate would bereduced retroactively and when the conference undertook toreduce the rate itdid not attempt tobring the shipment involved within the scope of the reduction and most importantly Ithe conference could not make the rate effective retroactively and the shipper knew this there was nobasis for anorder authorizing payment tothe shipper of the difference between the amount actually collected and the amount sought tobeapplied retroactively VAluminium Francais vAmerican Export Lines Inc 838586here acarrier charged the applicable tariff rate onashipment of goat skins and later discovered that the rate was far higher than that being charged byitscompetitor the carrier agreed that itsrate should have been at the same level asitscompetitor sand explained that the rate had been carried over inadvertently from anolder tariff and had not been detected because noshipments of the commodity had been offered toitthe carrier reduced itsrate but not intime toaffect the shipment involved and the consignor and consignee knew or should have known what the tariff was the carrier sapplication torefund aportion of the charges collected was denied The case was not one for the application of the doctrine that innocent shippers should not have tobear the consequences of acarrier sneglect infiling atariff rate that the parties acting ingood faith had agreed would apply Retroactive application of rates isforbidden EMahlab vConcordia Line 133135 136 Application torefund aportion of freight charges imposed inaccordance with the carrier stariff onfile with the Commission must bedenied where the refund istobeeffected bythe device of granting retroactive effect toadual rate contract between the carrier and the shipper Granting the application would beindirect contradiction tothe prohibitions insection 18b3The Commis sion has permitted relief only when acarrier or conference has failed tofile anew rate inaccordance with section 18b2although the shipper had been led tobelieve such rate would become the lawful rate As tothe application of principles of equity and justice the shipper had taken itfor granted that arate ithad been paying onshipments toIsrael would apply toshipments toTurkey but the carrier had not misled the shipper and unilateral assumptions byshippers unrelated toamisleading aet of acarrier will not support equitable relief Bernard Bowman Corp vAmerican Export Lines Inc 155 158 Undercharges Where the carrier sfailure toextend aspecial rate onmilk powder from New York toIsrael was due toanoversight and the result of events of which the shipper was innocent longsh Oremen sstrike and disruption of the carrier snormal clerical procedures when itsoffice employees honored the picket lines at the carrier soffice premises the carrier was authorized towaive collection of that portion of the charges ontwo shipments which was the difference between the charges based onthe tariff rate and the special rate Government of Israel Supply Mission vAmerican Export Lines Inc 14f1fjlr



INDEX DIGEST 767 IWhere the cQnference secretary thrQugh Qversight failed tofile acorrected tariff page which WQuld have prevented ahigher rate frQm becQming effective and carriers their agents and shippers believed the lQwer rate was effective per missiQn towaive cQllectiQn of undercharges Qn shipments Qf pineapple prQducts frQm Hawaii toJapan during the time invQlved was granted Granting Qf the relief sought WQuld nQt result indiscriminatiQn and would relieve innocent shippers from the consequences Qf the carrier sfailure toeffectuate the intended tariff filing CalifQrnia Packing CQrp vHawaii Orient Rate Agreement 788182Where the carrier expressed itswillingness totransPQrt unboxed autQmobiles toPuertO Rico at fiat rates 115 150 and 175 depending Qn the cubic footage of the autQmobile and tocharge 150 fOrdead freight during any mQnth inwhich anagreed minimum of units was nOtshipped the carrier later directed itsagents tocharge not less than 150 per car fQr the ocean freight Qn anopen accQunt basis the carrier filed twO tariffs cOvering the rates except the dead freight rate but Qne was rejected and the Qther withdrawn the cargO was billed at the applicable tariff rate fQr automobiles and Qn payment Qf 150 the carrier issued adue bill fOrthe balance and the shipper never que 1iQned the bills Oflading asrated bythe carrier or the additiQnal freight charges due under the due bills the shipper knew or shQuld have known that the tariff rate was still ineffect Complainant was never entitled torely Qn atIat 150 rate fQr all auto mobiles shipped with the carrier and applicatiQn fQr permissiQn towaive CQl lection Ofundercharges was denied Chave Ramirez vSouth Atlantic Carib bean Line Inc 203 205 208 Where acarrier applied fQr permissiQn towaive numerO usundercharges averaging 185the requirement that ashipper scertificate befiled astoeach hipment was waived The requirement would cause the carrier undue hard ship inthat itWQuld becompelled toincur excessive CQst iri relatiQn tothe amount of the undercharge undergo considerable inconvenience and expend adisprQPortiQnate amQunt of time Such arequirement WQuld not further tne purpose Qf the special docket proceeding Sea Land Service Inc ApplicatiO ntoWaive Undercharges 641 67l There acarrier increased itspickup and delivery rates for shipments between New York and PuertO Rico inthe expectatiQn that the motor carriers were about toincrease their charges tothe carrier the carrier inadvertently failed tofile arevised tariff vith the CQmmission restoring the Qld rates after ithad secured special permissiQn tocancel the increased rates Qn learning that the mQtQr carriers were nOtincreasing their rates and the result was that the carrier undercharged shipp rsfQr aperiQd Qf four days permissiO ntowaive the under charges was granted Itwas inequitable fQr the burden Qf the failure tofile tofall Onthe innQcent shippers The lower rate which had been inexistence for twO years was presumptively reasQnable the advanced rate was presumptively unreasO nable inview Qf the shQrt periQd itwas ineffect the reductiQn tothe fQrmer level and the fact that the increase was put intO effect tocQmpensate for acost which did nQt materialize rd642 644 SHIPPERS REQUESTS AND COMPLAINTS See Agreements under SectiO n15STEVEDORING See Terminal Facilities STORAGE CHARGES See Free Time



768 INDEX DIGEST SURCHARGES Afixed dollar form of surcharge oncargo toManila based ontonnage other wise justified byabnormal vessel delays due toaManila Arrastre strike was proper The form of surcharge did not place anundue share of the cost of delay onlowvalue lowrated commodities The charge was constructed onthe most basic characteristic of cargo weight or cube Although freight rates may reflect value of the commodity the rate at least equally reflects stowage factors Con sidering that one type of cargo creates nomore nor less delay than another the fixed dolla rper ton charge was fair Surcharge onCargo toManila 395 400 Afixed dollar form of surcharge oncargo toManila based ontonnage was not violative of section 16First since the requisite competitive relationship between high and lowrated cargo was not shown IJikewise the form of surcharge was not contrary tosection 17There was noshowing that American exporters had been disc riminated against infavor of foreign exporters or that the surcharge ingeneral was unjustly discriminatory between shippers and ports ld400 401 Carriers which imposed asurcharge onnewsprint toManila from aMaine port while not imposing asurcharge from Canadian ports violated section 17incircumstances where ashipper of newsprint who ordinarily shipped from the Maine port and who was incompetition with Canadian exporters of newsprint tothe Philippines was forced todivert the newsprint toaCanadian port inanattempt tomaintain itscompetitive position Asufficient competitive relation hip existed between the shippers and the ports concerned the American shipper and the Maine port had suffered pecuniary harmand transportation conditions were similar at the ports concerned The carriers had demanded and collected acharge which was unjustly prejudicial toUnited States exporters ascompared with their foreign competitors and unjustly discriminato rybetween shippers and ports ld401 402 The reasonableness under section 18b5of asurcharge imposed oncargo because of adelay inunloading due toalongshoremen sstrik ewas not placed inissue bythe order of investigation and inany event nofacts were shown todemonstrate that the rate was sounreasonably high astobedetrimental tothe commerce of the United States Overseas Freight and Teruninal Corp Extra Charges Caused byLongshoremen Strike 435 444 Surcharge imposed bycarrier when longshoremen sstrike prevented unloading of vessel did not raise any questions of section 16or 17violations where the same charge was assessed against all consignees equally and handling of property at terminals was not involved Section 17had never been construed toapply toacommon carrier socean freight rat sld444 Additional charge assessed against consignees of cargo arising out of delay due tolongshoremen sstrike and made without advance 30day filing was not aviolation of section 18b2of the Shipping Act Section 18b2was inapplicable Once the cargo was loaded the voyage begun and the contractual relations of the parties fixed notime remained for obtaining special permission for achange inrates onshort notice Furthermore the rate was not changed The carrier stariff provisions were the same asthose that had existed for at least 30days previously and the tariff was properly filed Id444 445 Where acarrier imposed asurcharge when alongshoremen sstrike prevented unloading of the vsel inreliance onaclause inthe bill of lading attached tothe tariff onfile with the Commission the carrier did not violate section 18bof the 1916 Shipping Act bycharging agreater or different amount than the charges iJI



INDEX DIGEST 769 and rates specified initsfiled tariff Inprior cases relied ontosupport acontrary conclusion the carrier sbill of lading had not been attached tothe tariff onfile and the cases were decided under the Intercoastal Act when that Act did not require that the bill of lading beincorporated inthe tar iff When section 2of the Intercoastal Act was amended in1958 soastorequire incorporation of the bill of lading inthe tariff Congress intended that the rule of the cases requiring certain bill of lading clauses tobeincluded inthe tariff besuperseded Sin cesection 18bof the Shipping Act enacted three years later requires that the bill of lading befiled with the tariff itmust beconcluded that Congress did not intend that inaddition provisions affecting rates and charges beprinted again inthe tariff itself Id445 448 Surcharge imposed when alongshoremen sstrike prevented unloading of the vessel was not illegal under section 18bbecause the applicable provision of the carrier sbill of lading did not specify the amount of the charge the carrier had apportioned 50of the expenses caused bythe delay inunloading equally among the consignees and had absorbed the remaining 50Tariff provisions which are applicable toregular determinable voyage charges can beasapracti al matter more exact than clauses whose purpose istoprovide for the unknown unforeseeable complexities of ocean transportation Prior agency cases which support the propositi onthat tariffs must state the specific sum that will becharged for special services rendered were concerned with regular deter minable voyage charges Such cases involved domestic commerce and thus were of limited applicability since section 18adelegates jurisdiction tothe Commission over regulations and practices relating tothe issuance form and substance of bills of lading of carriers inthe offshore domestic commerce that isnot delegated bysection 18bcovering the foreign commerce Id448 450 Carrier which imposed asurcharge when alongshoremen sstrike delayed unloading inaccordance with itsbill of lading clause which did not specify the sum tobecharged did not violate sect ion 18b3bycharging arate greater than that shown initstariff because the admiralty courts would not impose liability onshippers insuch circumstances Since nocourt had held that acharge could not beassessed under such abill of lading clause for delay due toastrike when the goods were held onboard the vessel at the port of deliv ery ithad not been demonstrated that the surcharge would not beallowable bythe courts and that for this reason itviolated section 18b3asagreater charge than that shown inthe tariff Id450 451 TARIFFS See also Devices toDefeat Applicable Rates Surcharges Terminal Facilities Acarrier stariff must provide acertain and unvarying method of weighing and measuring cargo and of calculating proper freight charges This can beaccomplished only bytaking the weight and measurement asthe cargo isreceived onthe dock bythe carrier The applicability and reasonableness of the charges cannot bedetermined after loading inthe yessel or bydetern ining how much the shipment would measure or how itwould stow onthe assumption that itwas disassembled into itscomponent parts Orleans Materials and Equipment Co vMatson Navigation Co 160 165 Charges assessed onshipments of structural steel from New Orleans toHono lulu based onmeasurement with outside measurement governing of the cargo asreceived from the shipper taking depth width and length insuch manner that the cubage was determined through ascertainment of the smallest rectangular I



770 INDEX DIGEST Icontaine rinto which the piece or package would fit were not unreasonable or otherwise unlawful The carrier smeasurements were taken inaccordance with the usual practices pertaining tocargo freighted onameasurement or alternative weight orcmeasurement basis and the carrier smethod of rectangularizing isgenerally followed inocean trades according torecognized authority inthe field Vhile insome instances and where practicable other cargo was nested inapart of the space not occupied bythe the steel itwould have been highly specula tive tosay onthe basis of the evidence how much of the alleged cubic feet of unused space was occupied bynested cargo and how much was actually occupied bythe shipments together with the timber and other mate rial required tosecure them safely Id165 166 Any ambiguity of atariff prov ision which inreasonableness permits misunder standing and doubt byshippers must beresolved against the carrier Where atariff made nodistinction astosize or use but applied ahigher rate tomarble slabs than totiles there was awide variety of opinion inthe trade astothe difference between aslab and atile and one of the carrier respondents had applied the higher rate and described itsshipment asslabs while the other applied the lower rate and described itsshipment astiles the rewas adefinite ambiguity inthe tariff While ashipper ifhehas doubt astothe proper tariff designation of his commodity has the duty tomake diligent inquiry the shipper inthe instant case was not indoubt and had inquired of areputable forwarder astothe rate onfloor tiles Peter Bra tti Associates Inc vPrudential Lines Inc 375 379 Where carriers had onfile tariffs showing arate onmarble slabs and alower rate onmarble tiles and the application of the rates tomarble depended onwhether the marble pieces were more orless than 60x60centimeters alimitation not published inthe tariffs the carriers violated stion 18b3when they demanded and collected the higher rate onmarble tobeused asflooring onthe basis that the pieces shipped exceeded 60x60centimeters inarea Id380 Retention of goods onboard during alongshorelr msstrike and ultimate dis charge at the portof destination was aservice rendered tothe goods and the carrier was entitled toextra compensation for the service inaccordance with aclause initsbill of lading calling for eiracompensation insuch circumstances Overseas Freight and Terminal Corp Extra Charges Caused byIJongshoremen Strike 435 451 Tariff rate onlogs from Colombia toNew Orleans was not shown tobeunduly prejudicial unjustly discriminatory detrimental tocommerce or incontravention of the Shipping Act The rate was duly filed with the Commission and the shipper was charged with knowledge of itThere was nojustification for the claim that the log rate would beone which when the log isreduced torecovered lumber should approach the rate forloose or bundled lumber The logs had inherent properties which made them far less attractive than lumber tocarriers The requisite showing of substantial similarity of transportation conditions between the lumber and logs torule that the dissimilarity inrates was unlawful was not made Jordan International Co vFlota Mercante Grancolombiana 537 541 TERMINAL FACILITIES See also Terminal Leases Wharfage The employment of one stevedoring subcontractor byagrain terminal inpreference toanother or even tothe exclusion of another does not necessarily constitute anunreasonable regulation or practice under section 17California Stevedore Ballast Co vStockton Elevators 97103



INDEX DIGEST 771 Agrain terminal stariff item naming arental charge for use of equipment inloading cargoes isambiguous innot stating who istopay the charge Therefore the grain terminal could place the charge against the stevedore the vessel or the cargo and could make the charge against some stevedores and not others and ashere could bury the charge inalumJ sum mark upwhich includes itsprofits This isantmreasonable practice which may beasource of potential discrimi nation Id104 lhepassing ontothe vessel of arental charge for use of loading equipment bymeans of amark upwould place agrain terminal and itssubcontractor Which performs the terminal sstevedoring under anexclusive contract onacompetitive parity with other stevedoring firms which are assessed the rental charge How ever there isnocompulsion onthe terminal toinclude all or any part of the rental charge inthe mark upThe flaw inthe arrangement from aregulatory standpoint isthat the socalled rental mark upismixed upwith profit mark upand noone but the terminal knows which iswhich Inburying the rental charge inalump sum mark upwhich also includes profit the terminal has opened the door for discrimination of amost invidious nature Id104 105 Not only potential discrimination inunequal application of atariff but the mere possibility of avariance between regulation and practice render both the regulation and practice unreasonable Id105 Agrain terminal spractices of 1passing ontothe ship itsestablished rental charge for the use of loading equipment inthe form of alump sum mark upwhich also includes itsprofit onstevedoring 2failing topublish the charge specifically toapply against the ship or the cargo or against all stevedores alike 3failing toassess the charge against itssubcontractor which performs the terminal sstevedoring under anexclusive contract and 4assessing the charge exclusively against competing stevedores are unreasonable inviolation of section 17By tariff ruie the charge may beassessed against the ship or the cargo or all stevedores including the subcontractor Id106 Tariffs providing for different handling charges frwoodpulp inbales inunits under 1000 pounds and inunits 1000 pounds or over must begiven afair and reasonable construction The terms must beconstrued inthe sense inwhich they are generally understood and accepted and shippers cannot bepermitted toavail themselves of strained or unnatural construction unless anumber of bales were bound together tofacilitate movement asasingle unit the individual weight of each would govern under the tariff Bulkley Dunton Overseas SAvBlue Star Shipping Corp 137 140 Where anexporter shipped wood pulp inbales weighing about 500 pounds each which were not bound together but were usually handled instacks of five bales and thf terminal tariff provided for ahandling charge of 6per ton for wo odpulp inbales of 1000 pounds and over and of 951per ton for wood pulp inunits under 1000 pounds the terminal properly charged the 951rate The units moved were the bales not the stacks The number of the units that were stacked onaconveyance was irrelevant and could not beseized upon tosustain aclaim of tariff ambiguity or confusion Id140 Provision inaterminal tariff for the stevedore toreceive one third of the applicable tariff rate for handling cargo need not have been inthe tariff and was amatter strictly between the stevedore and the terminal The Stevedore was at liberty towaive payments and the shipper was not entitled toarefund of that portion of ahandling charge waived bythe stevedore onthe ground that the terminal was engaging inanunreasonable practice under section 17Id140 141



772 INDEX DIGEST Dockage charges imposed onthe vessel for berthing at awharf pier etc or for mooring toavessel soberthed would not result inadouble charge for terminal faciUties vhere other charges imposed bythe terminal operators onrailroad shippers were for such services asloading unloading bracing and blocking of freight Agreement No 0025Middle Atlantic Ports Dockage Agree ment 381 TERMINAL LEASES Municipal corporations which own and lease terminal facilities and retain wharfage and dockage charges at the facilities are furnishing terminal facilities within the meaning of section 1of the Shipping Act and are therefore other per sons subject tothe Act Terminal Lease Agreements Oakland Long Beach Calif 521 527 Apier lease and atruck terminal lease covering areas inthe same locale with the activities accomplished onthe property being essential tothe lessee srelated carrier sintegrated containerized operations will beconsidered asacomposite arrangement for section 15purposes Id528 Where anagreement isstrongly prmested the Commission must examine not only itsterms but also the competitive consequences which may beexpected toflow from itand other facts which show the objectives and results of the agreement inorderfo determined whether the agreement issubject tosection 15Id529 Municipal corporations ingranting via terminal leases the exclusive use of aberth for aconsideration which substantially deviated from tariff charges applicable toothers gave aspecial rate which brought the leases within the purview of section 15Id530 Contention that only agreements which are intended torestrain competition inper seviolation of the Sherman Act need befiled under section 15must berjected The effect of the agreement not itsintent isthe basis for inclusion or exclusion from the requirements of section 15Section 15isnot ambiguous Itisnot expliCitly limited toagreements that are per seviolative of the Sher man Act Id531 Terminal leases were not unjustly discriminatory because the lessee paid aflat rental while others had topay tariff rates and because the rents were allegedly noncompensatory The record demonstrated that the leases would provide adequate revenue ontheir investment and there was noevidence of any unlawful discrimination against any carrier port or terminal The lessee had the legal duty toestablish and enforce just and reasonable regulations concerning the handling of cargo and there was noevidence that itwould dootherwise Id531 533 While the Commission might consiqer state or local lawindetermining what the public interest may beitcannot disapprove terminal lease agreements ascontrary tostate lawwhere there isnoshowing that any adverse ramifica tions will enSlUe onapproval Since the Commission cannot anticipate any consequences which might becontrary tothe public interest the legality of the terms of the leases under state lawisamatter for the state not for the Commission inasection 15proceeding Id533 534 Terminal leases onaflat rental basis were not contrary toanagreement between port awth ori ties The agreement permitted uniform stable tenninal rates asfar asmight bepracticable itdid not require uniformity The terminal operators were justified indeparting from the concept of unifonnity Id533 Inthe absence of evidence towarrant afinding that terminal leases would have anunlawful impact or would bedetrimental tocommerce or would be



INDEX DIGEST 773 contrary tothe public interest the Commission would not disapprove them onthe basis of speculation alone Infact the leases were beneficial tothe ports the carrier and the shipping public Itwas inthe public interest topreserve the traditional system of terminal charges onthe Pacific Coast but the leases flat rental type were not endangering the systein Id534 UNDERCHARGES See ReparatioI VESSEL VALUES See Rate and Rate Making WHARFAGE See also Devices toDefeat Applicable Rates Jurisdiction Wharfage isacharge against cargo for the use of terminal facilities not for physical services rendered tothe cargo owners of marine termina lfacilities are entitled asamatter of lawtocompensation for their facilities use of facilities ismade bythe cargo even though itdoes not touch the wharf wharf age isjustified onthe Pacific Coast from anhistorical standpoint and wharfage onbulk grain has been assessed at marine terminal elevators onthe Pacific Coast since the inception of such movement Wharfage Charges onBulk Grain atPacific Coast Ports 653 657 Marine terminal elevators handling bulk grain are engaged inwharfinger operations and under the principles of the Freas formula the assessment of wharfage onbulk grain at such facilities isjustified ld659 Marine terminal elevators have aninvestment infacilities which pertain tothe terminal aspects of tbeir operations and tbere isaneconomic justifica tion for their assessment of wharfage inorder torecoup the investm ent insuch facilities Id661 Inview of the facts that rates paid for handling and storing grain under the Department of Agriculture SUniform Grain Storage Agreement are the same for marine terminal elevators and for country elevators which donot have terminal facilities and that the Agreement provides for customary or mandatory wharfage charges where grain isreceived at por tlocations the logical conclusion isthat handling and storage charges were not intended tocover compensation for the additional facilities of aterntinal nature which are not found at acountry elevator The UGSA handling and storage charges are not aduplication of the wharfage charge and donot provide any compen sation for wharfage Id663 Inview of the fact that the Department of Agriculture sUniform Grain Storage Agreement provides for payment of customary and mandatory wharf age at port locations and that the rates for storing and handling donot com pensate for wharfage the Agreement isnot relevant tothe question of whether the practice of assessing wharfage onCCC owned bulk grain at marine terminal elevators onthe Pacific Coast islawful Id664 Wharfage isauser charge and does not contemplate the performance of aphysical handling service Marine terminal elevators which charge for storage and handling of bulk grain under anagreement with the Department of Agri culture are entitled toassess wharfage for the use of the elevators facili ties for transferring CCC owned bulk grain from elevator toocean going vessels Contentions that the conveyor and spout also tbe bertbing facilities are neces sary tothe operation of the elevator and toadegree are part of the investment inthe elevator and that whatever benefit the ship receives from use of the wbarf iscompensated for bydockage and insome cases service charges paid tothe marine terminal elevator cannot besustained under the principle of the Freas formula ld664 665



774 INDEX DIGEST Evidence relating towharfage practices of marine terminal operators at Gulf and Atlantic ports isnot relevant tothe question of the lawfulness of wharfage charges onbulk grain at Pacific ports The terminal rate structure onthe Pacific Coast ispatterned after decisions of the Commission which isnot true astothe terminal situation elsewhere and conditions at Gulf and Atlantic ports are different from those at Pacific ports Nonrailroad terminals onthe East Coast cannot assess wharfage onrail traffic beca use todosowould result indouble charges and consequent 10slo5 of business tothe nom ail termi nals ld665 666 Practice of assessing wharfage charges ongr linmoving through marine terminal elevators onthe Pacfic Coast pursuant tothe Department of Agricul ture sUniform Grain Storage Agreement does not constitute anunjust or unreasonable practice within the meaning of ection 17of the Shipping Act rd666 WORKING CAPITAL See Rates and Rate Making USGOVERNMENT PRINTING OFFICE 1966 0220 178
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