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FEDERAL MARITIME COMMISSION

No 892
I

STATES MARINE LINESHOHENBERG BROTHERS

VIOLATION OF SECTION 16

Decided October 6 1961

Respondents Hohenberg Bros Inc as shippers found to have knowingly
and willfully directly by an unjust or unfair means obtained transpor
tation by water for property consisting of 400 bales of cotton at less

than the rates or charges which would otherwise be applicable in violation

of Sec 16 of the Shipping Act 1916 as amended

Respondents States Marine Lines Inc as a common carrier by water found

directly and in conjunction with another person to have allowed a person
to obtain transportation for property consisting of 400 bales of cotJon at

less than the regular rates or charges then established and enforced on

the line of such carrier by means of false billing and by an unjust
device or means in violation of Sec 16 of the Shipping Act 1916 as

amended

Elkan Turk and Herman Goldman for respondent States Marine

Lines Inc

Alan F Wohlstetter for respondent Hohenberg Brothers Com

pany
Edward Aptaker as Public Counsel

REPORT OF THE COMMISSION

Acting Chairman JAMES L PIMPER Acting Commissioners
FRANK BARTON JOHN HARLLEE THOMAS LIS and

OSCAR H NIELSON

By JOHN HARLLEE Acting Commissioner

PROCEEDINGS

The Federal Maritime Board ordered that an investigation be

instituted to determine whether Hohenberg Bros Memphis
Tenn herein called Hohenberg as a shipper and Global
Bulk Transport Corp formerly States Marine Corp and States

7 F M C
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2 FEDERAL MARITIME COMMISSION

Marine Lines Inc formerly States Marine Corp of Delaware

herein called HStates Marine common carriers by water in

foreign commerce had acted in violation of Sec 16 of the Ship
ping Act 1916 as amended Act 25 F R 2118 No 50 March
12 1960 Hohenberg and States Marine were made respondents
Hearings were held before an Examiner and briefs and replies
were filed The Examiner concluded that both Hohenberg and

States Marine had willfully violated Sec 16 of the Act Excep
tions to the recommended decision have been filed and the Fed

eral Maritime Commission Commission has held oral argu
ment

FACTS

1 Hohenberg a shipper of cotton in Memphis Tennessee in

the latter part of 1957 shipped 600 bales of cotton in 6 100 bale

lots or packages to the Howard Terminals at San Francisco

California

2 Howard Terminals was instructed to have the cotton placed
on board avessel for shipment to Bremen Germany

3 Hohenberg by its forwarder prepared a States Marine bill

of lading No 6 covering the shipment on board the SS Alca aFin

nish flag vessel The Shipper is shown as the United States
Commodity Company a trade name for Hohenberg Under the

heading HParticulars Furnished by Shipper the following ap

pears States Marine furnished the information for this part
of the B L

Marks and
Numbers No Pkgs

Description of

Packages Goods

Measure
ment in
Cu Ft

Gross

Weight In
Pounds

100 A 50 959

100 A BUYER S FORWARDING
AGENT 51 315

100 A FREDERICH ELLMERS 51 887

100 A 51 108

100 B 51 576

100 B 51 893

600 BALES STANDARD DENSITY COTTON 308 738

The total freight is shown as 8616 00 The bill of lading is

dated at San Francisco California December 20 1957 and is

over the signature of D W Fleming HFor the Master States
Marine Isthmian Agency Inc

ICOE USCO

CYOE USCO

SCOE USCO
GIOE USCO
BOOE USCO
ZEOE USCO

7 F M C



STATES MARINE HOHENBERG BROS SEC 16 VIOLATION 3

4 The freight was based on the following provisions of the Pa
cific Coast European Conference Tariff No 13 showing the rates

and charges established by States Marine applicable to the ship
ment and are as follows

II
7th Rev Page 17

GENERAL SECTION
Rate
Basis

Groups
3

COTTON AND COTTON LINTERS sub
ject to rules prescribed by the Cotton
Inspection Division Cargo Protection and
Inspection Bureau San Francisco Cali
fornia

Cotton compresed to densities per cubic
foot at shipside as indicated

High Density Bales
32 or more 100

Standard Density Bales
27 and up to 32 100

2 20

2 45

22 and up to 27

Gin Bales
Less than 22

100 2 70

100 4 90

5 While on the pier awaiting shipment the packages were

inspected by the Pacific Cargo Inspection Bureau Cargo Inspec
tion Division an agency of the Pacific Coast European Confer
ence and four reports containing a Statement of the Weights
Measurements and Densities were prepared covering four of the
100 bale packages The reports are dated December 27 1957

signed by J Kelley under the certification that his statements
are Utrue and correct to the best of my information Each

report showed the weight length width thickness cubic feet
and density of each bale measured identified by number and
summarized the average densities of each lot of bales as follows

1 Marked ICOE 25 of99 bales of cotton 25Ibs 9 oz

2 Marked CYOE 25 of 100 bales of cotton 25 lbs 12 oz

3 Marked SCOE 25 of 99 bales of cotton 26 lbs 10 oz

4 Marked GIOE 25 of 100 bales of cotton 24Ibs 4 oz

1 Groups refers to rates to destination ports 3 to the ports of Copen
hagen Denmark Bremen and Hamburg Germa ny

7 F M C
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Note The inspected bales cover the lots identified as A

in the bill of lading
6 The Pacific Cargo Inspection Bureau identified in the tar

iff as Cargo Protection and Inspection Bureau was engaged
to assist States Marine as a Member of the Pacific Coast Eu

ropean Conference in enforcing the transportation rates and

charges contained in its established tariffs

7 a Hohenberg had knowledge of the Inspection Bureau Re

port about the same time that it received the bill of lading but

it did not receive a copy of the inspection report as shown by the

following testimony by witness Rudi E Scheidt Vice President

of Hohenberg Bros

Q Did you have any knowledge that the Pacific Company s inspection

bureau had weighed and measured these bales

A We received knowledge of it at about the same time as the bill of

lading However we did not receive a copy of the inspection report We

got that verbally and on the bill of lading

b After the shipper was billed Hohenberg s Fresno manager

telephoned a representative of States Marine and asked him for a

lower rate on the cotton covered by bill of lading No 6 as shown

by the following testimony of witness Joseph A de la Pena Vice

President of States Marine

Q Will you in referring to paragraph 4 of this letter and I quote the last

sentence Hohenberg also stated that this complaint had been previously
handled by their Mr Bischoff with Mr de la Pena in San Francisco but had

been unable to receive any satisfaction Would you say that that sentence

refers to your personal meeting with Mr Bischoff or the later telephonic

conversation with him

A As Irecall it it was a telephone conversation

Q He asked whether or not he could get a lower rate on the cotton after

the shipment had been made and after the bill was sent What did you

tell him
A I told him that we couldn t reduce the rate because the inspection

bureau had inspected the shipment and found that some of the bales were

oversized
Q And his reply to that do you recall it

A He didn t pursue it further with me All I told him was that I could

do nothing for him

c Hohenberg s representative had also indicated previously
that it would be shipping some oversized bales and knew by

the reference to oversize that it meant bales having a lower den

sity than 27 lbs per cu ft as shown by the following testimony

of witness Joseph A de la Pena

MR WOHLSTETTER Id like to have clarified as to what Public Counsel

means by oversized

7 F M C



STATES MARINE HOHENBERG BROS SEC 16 VIOLATION 5

EXAMINER JOHNSON I think his question is clear enough I think
this witness can answer it

A The bales were oversized

Q Did Mr Bischoff indicate this to you in his conversation at that time
A Yes he did

Q SO Mr Bischoff knew that some of these bales in the 400 group were

oversized and would not properly take a lower rate

A I just can t say in the 400 He mentioned the shipment to me He
didn t mention how many were oversized what particular lots it might be
In fact I didn t get into any detailed discussion with him at all He just
generally mentioned it to me and that was my comment to him

Q Did he generally mention that some of the bales in this particular ship
ment were oversized so as to not qualify properly for the 245 rate

A Yes he did mention that some of the bales were oversized

Q When you talked to him later by phone did you have any doubts of

what he was talking about
A No

Q What was he saying to you then

A It was bill of lading 6

Q What did he say
A He said in substance that the bill of lading had been processed and the

shipper had been billed

Q Did he
I

Mr WOHLSTETTER Let him finish
A Contin ing He specifically mentioned about this shipment and this

bill of lading

8 Hohenberg was informed that States Marine had rated only
200 of the 600 bales at 245 per cwt and the remaining 400 bales
at 2 70 per cwt Hohenberg questioned the rating in February
of 1958 and presented arguments as to the probability of error

in measurements based on its reliance on the capabilities of a

Murray gin press to make a bale having a density in excess of
27 lbs per cu ft Hohenberg did not inspect the bales but relied
on its experience with the gin press that was used

9 In response to Hohenberg s arguments and requests States
Marine issued a Correction to Freight List Manifest dated

January 31 1958 for the shipper United States Commodity Com

pany and the manifest of the SS Alca bill of lading No 6 revising
the bill of lading to show the freight on 400 A bales of cotton

as 5029 09 instead of 5542 26 States Marine sent on February
10 1958 a refund check in the amount of 513 17 payable to the

order of Hohenberg Bros which was subsequently endorsed by
Hohenberg Bros and negotiated

7 F M C
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10 The following statements from States Marine inter office

correspondence are also contained in the exhibits

a An inter office States Marine memorandum dated January

27 1958
Re SIS ALCA Voy I SF Bremen BIL 6 states This lading indi

cates that 400 bales is rated at 2 70 100 lbs while the remaining 200 bales

is rated at 245 100 lbs

Hohenberg was aware that some of the bales were oversized but was

of the understanding that we would protect them with the 245 rate on

the entire 600 bales provided actual measurements were not taken by the

inspection bureau

The memorandum is signed by H H Woody Jr of the States
Marine Memphis office and is addressed to N E Wallen of the

Los Angeles States Marine Office
b A letter dated February 6 1958 from J A de la Pena of

the San Francisco States Marine office to L D Estes of the New

Orleans States Marine office says refe ring to this shipment

Frankly the inspector was justified in imposing this penalty because

Hohenberg in Fresno informed me that the bales were oversized but he had

hoped they would be cleared before the inspector caught up the shipment
Since the inspector examined the bales before they were loaded and issued

an inspection report there was no choice other than for us to follow through
However because of Woody s outline to you of this situation we are issuing

a correction and will try to conceal it from the Inspection Bureau which I

am sure we can do

DISCUSSION

1 Charges against the shipper under the first paragraph of
Sec 16

The first paragraph of Sec 16 of the Act provides that it

shall be unlawful for any shipper or any officer agent or

employee thereof knowingly and wilfully directly or indirectly
by means of false billing false reports of weight or by any

other unj ust or unfair device or means to obtain or attempt to

obtain transportation by water for property at less than the rates

or charges which would otherwise be applicable The recital in

the Board s order instituting the proceeding is that there is in

formation before the Board that Hohenberg in connection with

the shipment of certain cotton on the SS Alca on or about Jan

uary 8 1958 from the port of San Francisco California through
the means of false billing false classification and by other unfair

devices or means attempted to and did obtain transportation by

water for such property at less than the rates which would other

wise be applicable
7 F M C
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The proofs show that the shipper Hohenberg shipped 600 bales
of cotton on the SS Alca for transportation to Bremen Germany
pursuant to a bill of lading showing 400 of such bales to be of

Standard density and rated A which relates to the freight
rate applied to bales having 22 1 2 and up to 27 lbs per cu ft

density The freight rate to Bremen for such rating is 2 70 per
100 lbs The correct freight was paid by Hohenberg

At this point Hohenberg had a clear choice of actions It
could either accept the Inspection Division s report and not con

test the freight charges or it could prove that the bill of lading
was wrong and obtain a revision of the freight charges based on

a correct bill of lading Instead of either course the shipper
made a conscious choice of method which involved getting a

lower freight rate regardless of the true facts and in disregard
of the applicable rates and charges and in disregard of the cir
cumstance that it did not make its own inspection of the bales

The circumstantial evidence in this case coupled with the di

rect testimony convinces that Hohenberg s successful campaign
to compel States Marine to refund part of Hohenberg s original
freight payment was conducted knowingly and willfully Ho

henberg s Vice President Rudi Scheidt as previously quoted
admitted that Hohenberg knew of the inspection report which
showed that the rate applicable was the rate originally charged
by States Marine Nevertheless see the quoted testimony of Mr
de la Pena previously quoted Hohenberg continued to press for
and eventually secured a lower rate which is to say it ecured
the transportation of the cotton at less than the rates or charges
that would otherwise be applicable It need not be labored that
to stand upon a demand for a lower rate unsupported by factual

proof or even attempted proof that the cargo is entitled to car

riage at the lower rate constitutes a device which is unjust un

fair and forbidden by the statute
It is highly significant that Hohenberg has at no time offered

any proof as to what the density of the cotton actually Was and
that is what determines the applicable rate Its evidence

at most indicates that prior to the time but not at the time it

sought and secured the refund Hohenberg may have believed

that the cotton density entitled it to move at the lower rate Ho
henberg sought There is no evidence that at the time Hohen

berg pressed for and secured the refund or at any time after

States Marine and Hohenberg were informed of the inspection
results reported December 27 1957 either Hohenberg or States

7 F M C
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Marine believed or had reason to believe that the cotton was en

titled to move at the lower rate claimed by Hohenberg
After the measurement of the bales and the recomputation

of the densities by the Inspection Division Hohenberg s previous
uncertainty about the size of the bales became a certainty It

then knew precisely what density was claimed by the carrier

as the basis of its bill of lading Hohenberg was shown to have

knowledge about the inspection report and its contents and to

have discussed the oversize bales and their effect on tariff rates

both before and after the report was issued Notwithstanding its

knowledge about the inspection report Hohenberg neither of

fered nor attempted to offer contradictory evidence either in the

form of its own measurements or of any change caused by atmos

pheric conditions and by not successfully impeaching the truth

fulness of the bill of lading or the inspection report
There is other testimony in the transcript of hearings indicat

ing that the reference in a telephone conversation between a

Hohenberg employee and a States Marine employee to over

size bales may not necessarily have referred to the particular
400 bales Such testimony however came out principally on

cross examination in the form of questions which also contained

answers and required the witness to simply agree or was about

what the witness didn t know or what was not mentioned rather

than about what the witness did know Such testimony is not as

persuasive as the responses which give the witness s own version

of what he did know about his conversation Moreover Hohen

berg did not meet its burden of overcoming the evidence con

cerning the telephone conversation about the shipment by bring
ing in its employee who was on the telephone as a witness as it

might have done if it wanted to make the record entirely clear

on this point Also nowhere in the record does Hohenberg deny
or cuntradict any of the assertions made in the States Marine in

ter office letters that indicate Hohenberg s awareness or under

standing of the facts While these letters do not constitute direct

evidence of all the facts they recite they constitute circum

stances which corroborate direct testimony in the record of Ho

henberg s knowledge of facts which prevents successful argument
that its claim for a refund was made believeing it was just The

record without the letters however is sufficient to support our

conclusions that the conduct of Hohenberg was knowing and

willful

7 F M C
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2 Charges against the common carrier by water under Sec
16 Second

The second paragraph of Sec 16 provides that it shall be un

lawful for any common carrier by water either alone or in con

junction with any other person directly or indirectly Second
To allow any person to obtain transportation for property at less
than the regular rates or charges then established and enforced
on the line of such carrier by means of false billing or by any
other unjust or unfair device or means The recital in the
Board s order is that there is information regarding the fore
going shipment showing that States Marine common carriers by
water in foreign commerce knowingly allowed Hohenberg to so

obtain said transportation at less than the regular rates or charges
then established and enforced

The proofs show States Marine accepted the Hohenberg prop
erty for transportation by issuing a bill of lading showing States
Marine as the carrier by receiving the freight charges and by
causing the 400 bales of cotton to be transported overseas

States Marine had the inspection report showing the true meas

urements weights and densities of the 400 bales and based its

freight charges on the tariff provisions applicable to such densi
ties The report was prepared by a Bureau engaged to assist in
enforcing tariff rates and charges of the conference of which
States Marine is a member Even though it knew the true facts
about the size weight and densities of the bales and correctly
interpreted and applied the tariff containing the rates and
charges then established and enforced States Marine after sev

eral contacts with Hohenberg changed its mind and yielded to the
requests of Hohenberg and revised its charges to apply rates
which it knew were not applicable although it had other evidence
than the reports of the Bureau on which it based its initial

charges States Marine did this by revising the correct billing
as shown in its bill of lading through the substitution of an incor
rect billing as shown in the Notice of Correction to Freight List
over the signature of a States Marine Isthmian Agency Inc rep
resentative Such a corrected billing based on untrue facts
constitutes false billing States Marine s contacts with Hohen
berg and its resulting assent to Hohenberg s claims constituted
action in conj unction with another person and was action taken

directly Thereafter States Marine carried out its agreement
with Hohenberg by refunding enough of the freight payment to

bring the charges to the shipper down to the established tariff
7 F M C
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rates applicable to cotton bales having a higher density than
those which it transported The charge of the lesser freight rate
was done knowingly as the Board s specification states The

agreement to make a refund based on inapplicable tariff rate

followed by a refund payment is an unfair or unjust means of

obtaining less than the regular rates established and enforced

by States Marine

EXCEPTIONS

The exceptions are 1 to the failure to make certain find

ings 2 to the admission of certain documents as hearsay evi
dence 3 to certain statements made by the Examiner and 4
to some of the Examiner s findings as not being supported by
the evidence

States Marine s exceptions as to the failure to find the Howard
and States Marine dock receipts conclusive as to the density of
the bales were not properly taken in the absence of any showing
that the information therein was based on inspection and meas

urement of the bales whereas the inspection report prepared
for the purpose of enforcing conference tariff provisions and pre
pared in the ordinary course of business of the Cargo Inspection
Bureau was based on actual measurements and computations
which were not shown to be false or inaccurate The dock re

ceipts show all six bale lots to measure exactly 1800 cubic feet
which would be a remarkable coincidence for irregularly shaped
cotton bales No evidence overcoming the inspection reports was

introduced by respondents to show the bales were measured to
obtain information to be written in the dock receipts nor how the
1800 cu ft measurement wasobtained

The failure to find that the measurements shown on the inspec
tion report were made by longshoremen is not an error because
this fact does not control the result Measurement by longshore
men does not of itself impeach the accuracy of the measure

ments in the absence of any proof that longshoremen are incap
able of taking accurate measurements or that other specific
means were taken showing innaccuracy The failure to find

that 99 of the cotton exported is high density cotton and to infer

therefrom that the density of this cotton shipment is above 27

lbs per cu ft is not controlling in the face of the actual measure

ment made of this particular shipment which was not shown to be

wrong Other omitted findings requested by respondents consist

ing of incorrect evidences of density are equally irrelevant The

7 F M C
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failure to use inaccurate or non controlling premises for the

Examiner s conclusions was not error

The exceptions of both parties as to the admission of the in

spection report as hearsay and its use is the basis of most of

the exceptions The inspection bureau report was introduced and

received in evidence without objection no demand for its corro

boration by cross examination of the inspector who signed it was

made and it was accepted as valid at the time it was submitted

All evidence in the record relating to the dimensions of the bales

was taken to be accurate without question at the time of trans c

tions involved herein as shown by correspondence and by testi

mony in the record At no time during the proceedings did the

respondents question the authenticity or accuracy of the report
but only the possibility of error by longshoremen or because of

the lack of supervision or of the usual results of compression by
the Murray gin press The inspection report has rational proba
tive value and is corroborated by the entire record Responsible
persons in their business would normally rely on a report of this

kind unless clear evidence of inaccuracy or of lack of qualifica
tion of the inspector was shown The report was not contradicted

by any substantial evidence All the evidence here shows if any

thing the authenticity of the inspection report made by an au

thorized and qualified agency and its appointed inspector Re

spondent States Marine also did not refute a the clear

implication that it relied on the report in furnishing information

for its bill of lading and used the bill of lading as the basis for

collecting freight shown in its applicable rates and charges before

the refund was made nor b the testimony of its vice president
that because of the report it would not make any change in its

freight billing The exceptions based on a claim of hearsay as to

the inspection report and the data and the computations therein

are not substantiated A States Marine inter office letter stating
that Hohenberg was aware that some of the bales were over

sized but were of the understanding that States Marine would

protect them with the 245 rate on the entire 600 bales provided
actual measurements were not taken by the inspection bureau

as also properly admitted for consideration as having some

probative value to corroborate other testimony in the record

Respondents cite United Nations et al v Hellenic Lines Lim

ited et al 3 F M B 781 1952 for the proposition that the Com

mission cannot make a find ng of guilt based upon uncorroborated

hearsay The case however is not controlling The shipper of

7 F M C
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the bales of cotton complained that its bales were of high densi

ty whereas the freight was computed at an intermedi te density
rate The bales were shipped from Brazil to New York by Moore
McCormack Lines under a bill of lading prepared pursuant to a

written report of weights and measurements compiled in Brazil
but the record was found to lack details of the time or the

place of any measurement of the shipment in Brazil and even the

identity of the measurers At New York the cotton was unloaded
and then loaded into a States Marine ship for movement to
Trieste Another bill of lading was issued by States Marine which

showed a lower density for the same cotton Complainant sought
to recover the difference between the higher freight rate charged
by States Marine based on the density shown on its bill of lading
and the lower rate which would have been charged for the den

sity shown on the Moore McCormack Lines bill of lading based
on the density report made in Brazil In the United Nations case

the Moore McCormack Lines bill of lading was contradicted by
direct positive and probative evidence produced by States Ma
rine showing that in New York it had the cotton measured and

weighed again resulting in a measurement and density justifying
the rate charged by States Marine In the present case there is
no valid evidence to contradict the inspection report as there
was in the United Nations case Further here the authenticity
of the inspection report is corroborated by the conduct of all the
parties in this proceeding and was accepted as valid at all times
The admissibility not the validity of the inspection report was

challenged by the respondents herein
The findings to which the parties except are 1 that Hohen

berg s Fresno manager advised States Marine s vice president
some of the bales were oversized and would not qualify for the

245 per cwt rate and that Hohenberg knew such facts 2 that

Murray gin press bales have a density of 27 to 28 Ibs per cu ft
if properly operated machines are used and there is no showing

in the record that the gin compress was operated under normal
conditions and 3 the dock receipts do not counteract the in

spection report
Our review of the facts shown by the records and credible

testimony indicates that the Examiner s findings are based on

facts which are not disproven in this record
In view of our discussion of the violation of Sec 16 of the Act

we also find that the exceptions to the Examiner s conclusions
are likewise not well taken Exceptions and proposed findings

7 F M C
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not discussed in this report nor reflected in our findings have

been considered and found not justified
CONCLUSION

We conclude that the Examiner s findings are consistent with

the allegations and proofs
We conclude that by the preponderance of credible evidence

the charges against the shipper Hohenberg have been proven and

Hohenberg has been shown to have knowingly and willfully di

rectly by an unjust or unfair means obtained transportation
by water for property consisting of 400 bales of cotton at less

than the rates or charges which would otherwise be applicable
We conclude further that by the preponderance of credible

evidence the charges against the common carrier by water

States Marine have been proven and States Marine directly and

in conjunction with another person has been shown to have

knowingly allowed a person to obtain transportation for property

consisting of 400 bales of cotton at less than the regular rates or

charges then established and enforced on the line of States Ma

rine by means of false billing and by an unjust or unfair device

or means

Both Hohenberg and States Marine have violated Sec 16 of the

Act Our conclusions and this report and order shall be reported
to the Department of Justice for such action as it considers ap

propriate
7 F M C
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ORDER

At a Session of the FEDERAL MARITIME COMMISSION

held at its office in Washington D C on the 6th day of October

1961

No 892

STATES MARINE LINES HOHENBERG BROTHERS

VIOLATION OF SECTION 16

This proceeding having been initiated by the Federal Maritime

Board upon its own motion and having been duly heard and sub

mitted after investigation of the things and matters involved hav

ing been had and the Federal Maritime Commission as transferee

pursuant to Reorganization Plan No 7 of 1961 effective August
12 1961 of the functions vested in the Federal Maritime Board

abolished pursuant to Sec 304 of said Reorganization Plan No

7 of 1961 on the date hereof having made and entered of record

a report containing its conc1usionsand decision thereon which

report is hereby referred to and made a part hereof

It is Ordered 1 That the following respondents be and each

one is hereby notified and required a to hereafter abstain

from the practices herein found to be unlawful under Sec 16 of

the Shipping Act 1916 as amended and b to notify the Com

mission within twenty five 25 days from date of service hereof

whether such respondent has complied with this order and if so

the manner in which compliance has been made pursuant to Rule

1 c of the Rules of Practice and Procedure 46 CFR 201 3

States Marine Lines Inc formerly States Marine Corp of

Del and Global Bulk Transport Corp formerly States Marine

Corp
Hohenberg Brothers

2 That the proceeding be and it is hereby discontinued

By THE COMMISSION
Signed GEO A VIEHMANN

Acting Secretary

7 F M C



FEDERAL MARITIME COMMISSION

No 931

AGREEMENT No 8555 BETWEEN ISBRANDTSEN

STEAMSHIP COMPANY INC ISBRANDTSEN

COMPANY INC AND AMERICAN EXPORT LINES INC

Decided November 7 1961

F M B Agreement No 8555 found properly filed pursuant to Section 15 of
the Shipping Act 1916 Said agreement further found not unjustly
discriminatory or unfair as between carriers shippers exporters im

porters or ports or between exporters from the United States and their

foreign competitors Further found that said agreement is not in viola

tion of the Shipping Act 1916 will not operate to the detriment of the

commerce of the United States and is not contrary to the public interest
F M B Agreement No 8555 approved pursuant to Section 15 of the Shipping

Act 1916

Francis T Greene Whitman Knapp David Simon and Rob

ert Arum for Prudential Steamship Corporation
Richard W Kurrus John W Castles III and Leonard S Lea

man for Isbrandtsen Company Inc and Isbrandtsen Steamship
Company Inc

Ralph D Ray Frank B Stone Alan S Kuller and Eugene R

Anderson for American Export Lines Inc

Robert B Hood and Donald V Brunner as Public Counsel

INITIAL COMMISSION DECISION 1

BY THE COMMISSION
This case presents two questions a is the Commission au

thorized and required to act with respect to certain agreements
which have been filed with it and b if so what should the Com

1 The evidentiary hearing was held before an Examiner Thereafter opportunity was afforded
all parties to file proposed findings conclusions and Ilupporting briefs After such documents

were filed the Commission required the entire record to be certified to it for this initial decision

which is based on our consideration of the entire record includinlr proposed findings and con

clusions and supportinlr briefs

7 F M C
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mission s action be The controlling statute section 15 of the

Shipping Act 1916 39 Stat 733 46 U S C 814 hereinafter
the Act reads in pertinent part as follows

every common carrier by water shall file with

the Commission a true copy of every agreement with another
such carrier controlling regulating preventing or destroy
ing competition

The Commission shall by order after notice and hearing dis

approve cancel or modify any agreement that it finds to be

unjustly discriminatory or unfair as between carriers shippers
exporters importers or ports or between exporters from the

United States and their foreign competitors or to operate to the

detrirnent of the commerce of the United States or to be contrary
to the public interest or to be in violation of this Act and shall

approve all other agreements 2

We find the following facts

1 Isbrandtsen Company Inc and American Export Lines

Inc both common carriers by water and New York cor

porations have filed with this Commission and ask this

Commission to approve under section 15 of the Act an

agreement betwee them dated November 25 1960 a n

important part of which Exhibit HA is an agreement
between Isbrandtsen Company Inc and its wholly owned

subsidiary Isbrandtsen Steamship Company Inc also

a New York corporation dated November 23 1960 3

2 Isbrandtsen and Export are both primary United States
flag liner operators on Essential United States Foreign
Trade Route No 104 which runs between United States
North Atlantic ports MaineVirginia inclusive and

ports in the Mediterranean Sea and Black Sea Portugal
Spain South of Portugal and Morocco Tangier to south

ern border ofMorocco

2This Quotation is from the Act as amended by Public Law 87 346 87th Cong 1st Sess

effective Oct 3 1961 75 Stat 763 The characterization of this Quotation as section 15 in

pertinent part is not intended to indicate that the balance of the statute is not considered in

deciding this case As later indicated we have carefully considered the entire section and

all arguments based on any provision in it The Quotation however highlights a the character
of agreements covered by the section and b the statutory rule of decision with respect to them

3 Hereinafter Isbrandtsen means Isbrandtsen Company Inc Export means American

Export Lines Inc

4 Essential United States Foreign Trade Route as used herein means a route which has been

determined pursuant to section 211 of the Merchant Marine Act of 1936 49 Stat 1989 46

US C l12l to be an ocean route from ports in the United States to foreign markets

essential for the promotion development expansion and maintenance of the foreign commerce

of the United States

7 F M C
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3 The percentages of total commercial cargo moving on

Trade Route 10 in 1957 1958 and 1959 carried by
Isbrandtsen and Export were approximately as follows

Outbound Export Isbrandtsen

1957 29 8 4 0

1958 24 9 24
1959 20 6 24

Inbound

1957 354

1958 29 2

1959 27 6

4 Isbrandtsen and Export are both primary United States

flag liner operators on Essential United States Foreign
Trade Route No 18 which runs between United States

Atlantic and Gulf ports Maine Texas Inclusive and

ports in southwest Asia from Suez to Burma inclusive

and in Africa on the Red Sea and Gulf of Aden

5 The percentages of total commercial cargo moving on

Trade Route 18 in 1957 1958 and 1959 carried by Is

brandtsen and Export were approximately as follows

Outbound Export Isbrandtsen

1957 110 6 7

1958 7 6 5 6

1959 6 9 4 0

Inbound

1957 117 4

1955 124 2

1959 9 5 0

6 The overall effect of the Isbrandtsen Export arrange

ment before us which has been designated F M B Agree
ment No 8555 and is hereinafter called No 8555 will

be for Isbrandtsen which recently acquired 26 37 of

the outstanding Export common stock to transfer its liner

fleet of 14 ships and its entire business including good
will as a common carrier by water in the foreign com

merce of the United States to Export agreeing as a part

of the transaction not to compete in the services trans

ferred without Export s consent

7 F M C
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The foregoing findings require us to conclude as we

do that F M B Agreement No 8555 in its entirety con

stitutes an agreement and arrangement between Isbrandt
sen and Export common carriers by water and citizens
of the United States controlling regulating preventing
and destroying competition

The clear unqualified language of section 15 of the Shipping
Act 1916 therefore requires us to approve disapprove cancel
or modify No 8555 5

The first question is therefore answered in the affirmative
we are required to act with respect to No 8555 We now turn to
the remaining question which is what should our action be and

with respect thereto we find the following additional facts 6

7 In this case there is neither claim nor evidence that No
8555 is unjustly discriminatory or unfair as between

shippers exporters importers or ports or as between

exporters from the United States and their foreign com

petitors or is in violation of the Act 7

8 Prudential Steamship Corporation hereinafter Pru
dential does not operate on Trade Route 18 but is a

primary United States flag liner operator subsidized
on Trade Route 10

9 Prudential has successfully operated on Trade Route 10
for more than ten years most of that time unsubsidized
and has steadily increased its outbound carryings of

I We hold that Congress means what it says Congress by Section 15 of the Act authorizes
and requires us to approve disapprove cancel or modify every agreement controlling
regulating preventing or destroying competition To read this language as authorizing and
requiring us to approve disapprove cancel or modify every agreement controlling
regulating preventing or destroying competition ezcept agreements of the nature of the
agreement here under scrutiny would constitute statutory amendment masquerading as statu

tory construction We are not authorized anywise with respect to particular types of agree
ments or anything else to emasculate the Act to the detriment of the public interest and
this although it might make our task substantially easier we will not do

eIf we found that No 8555 is unjustly discriminatory or unfair as between 1 carriers

2 shippers 3 exporters 4 importers 5 ports or 6 exporters from the United
States and their foreign competitors it would necessarily be disapproved cancelled or

modified as provided by section 15 of the Act as would also be required if we found that It
would operate to the detriment of the commerce of the United States be contrary to the
public interest or be in violation of the Act Otherwise according to the legislative mandate
it must be approved This test presents questions for highly specialized judgment in the
maritime transportation field for what is unjustly discriminatory or unfair will operate
to the detriment of the commerce of the United States or be contrary to the public
interest in that area depends in large measure upon considerations not elsewhere applicable

TThis leaves for consideration whether No 8555 is unjustly discriminatory or unfair as

between carriers i e as between Export and Prudential will operate to the detriment of
the commerce of the United States or be contrary to the public interest

7 F M C
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commercial cargo from 1957 to 1959 inclusive from

3 8 to 5 5 while Isbrandtsen s fell from 4 to 24

and Export s fell from 29 8 to 20 6 Inbound
Prudential s percentage carriage rose from 7 7 in

1957 to 104 in 1959 while Export s fell from 354

to 27 6 Isbrandtsen s operating pattern does not

permit itto carry substantial inbound cargo on this
trade route

10 Export Isbrandtsen and Prudential as United States

flag liner operators on Trade Route 10 face strong

increasingly effective competition from more than 30

foreign flag lines To prosper even to survive United
States flag operation must achieve maximum operat
ing efficiency and the public interest demands its

achievement by all lawful means

11 Outbound sailings on Trade Route 10 by United States

flag lines and foreign flag lines 1957 1960 were approx

imately as follows

U S Flag
Foreign Flag

1957

210

346

1958

271

426

1959

268

415

1960

246

463

For the four year period foreign flag sailings out

numbered United States flag sailings by an average
of more than 160 sailings per year In 1960 foreign flags
outnumbered United States flags by 217 sailings and

made 65 3 of that year s sailings on the route

12 Although from 1957 to 1959 the volume of linercargo

moving outbound on Trade Route 10 has held steady
and the inbound cargo movement substantially in

creased the proportion of cargo carried by United

States flag ships both outbound and inbound has stead

ily and substantially declined Cargo carryings under

foreign flag have increased proportionately to United
States flag losses

13 No 8555 will result in substantial economies and im

proved operating results in the combined Export Is

brandtsen operation and increase the efficiency of

performance 8

8Aside from alleged fear of wholly hypothetical Injury at some neeessarily unspeeifted

future date this appears to be the primary if not the only basis of Prudential s protest

against our approval of F M B Agreement No 8565 Not only is it unsubstantial to adoPt

7 F M C
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14 No 8555 will result in the performance of Isbrand
sen s service competitive with Prudential being per
formed by a subsidized operator or a subsidized oper
ator s wholly owned subsidiary

15 The operations of subsidized operators and their sub
sidiaries competitive with other United States flag
lines as distinguished from Isbrandtsen s present un

subsidized competition with Prudential are particu
larly restricted by law and subject to constant policing
by the Maritime Administration 9

16 There is no reasonable probability that No 8555 will

result in any substantial loss of revenue by Pruden

tial or that Prudential will as a result of No 8555 be

hampered anywise in maintaining and improving its
service or be otherwise inj ured 10

Based upon the findings we have made and the
whole record in this case we find determine and con

clude that No 8555 is not unjustly discriminatory or un

fair as between carriers shippers exporters import
ers or ports or between exporters from the United
States and their foreign competitors that it will not

operate to the detriment but will operate to the ad
vancement of the commerce of the United States that it
is not in violation of the Shipping Act 1916 and that it
it is not contrary but beneficial to the public interest

It follows that we should approve F M B Agree
ment No 8555 and we do approve it An appropriate
order will be entered l1

it would in our opinin be contrary to the dominant public interest which is the basis of our

decision on the merits and on the jurisdictional point as well Prudential may have an

interest in preventing its United States flag competitors from increasing the economy and

efficiency of their operations If so the private interest must yield to the public interest

which demands that United States flag steamship lines in foreign trade especially subsi

dized operations operate as economically and efficiently as possible
IIeg Section 804 of the Merchant Marine Act of 1936 provides inter alia that it shall be

unlawful for a subsidized operator or its subsidiar to operate foreign flag vessels in compe

tition with United States flag operators such as Prudential on essential United States foreign
trade routes And see certain standard provisions in all operating differential subsidy con

tracts

10 While each and every result of maritime operating pattern changes cannot of course

be predicted with certainty it is significant that no evidence in this record would in our

opinion support a finding that as a result of this agreement Prudential will lose a ton of

cargo in the foreseeable future

Ii Except to the considerable extent that the proposed findings and conclusions are sub

stantially embodied herein they are denied as unsupported by substantial evidence contrary

to the weight of the evidence or irrelevant to decision under Section 15 of the Shipping Act

1916

7 F M C
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FEDERAL MARITIME COMMISSION

No 931

AGREEMENT No 8555 BETWEEN ISBRANDTSEN COMPANY INC
ISPRANDTSEN STEAMSHIP COMPANY INC AND AMERICAN Ex
PORT LINES INC

ORDER

Whereas the Commission has this day determined herein that

Agreement No 8555 is subject to the provisions of Section 15 of
the Shipping Act 1916 and meets the standards of said section
which therefore requires the Commission to approve it

Now therefore It is ordered That said agreement be and it

hereby is approved and this proceeding is discontinued

By the Commission November 27 1961

Sgd GEO A VIEHMAN

Assistant Secretary
7 F M C



FEDERAL MARITIME COMMISSION

No 883

UNAPPROVED SECTION 15 AGREEMENTS

WEST COAST SOUTH AMERICA TRADE

Decided December 7 1961

Respondents not shown to have been acting pursuant to an unfiled agreement
or cooperative working arrangement under section 15 of the Shipping
Act 1916 in the West Coast South America trade during the years
1956 and i957

John R Mahoney and Robert P Beshar for respondent Atlantic

and Gulf West Coast of South America Conference and its mem

ber lines

Leonatd G James and Robert L Harmon for respondent
Pacific West Coast of South America Conference and its mem

ber lines

John E Cograve and Edward Aptaker Public Counsel

REPORT OF THE COMMISSION

THOS E STAKEM Chairman JOHN HARLLEE Vice Chair

man ASHTON C BARRETT Commissioner JOHN S PATTER

SON Commissioner

BY THE COMMISSION

In January 1960 the Federal Maritime Board the Commission s

predecessor ordered an investigation upon its own motion to

determine whether the Atlantic and GulfjWest Coast of South

America Conference and the Pacific West Coast of South Amer

7 F M C
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ica Conference and their members1 in 1957 or prior thereto had

acted under an agreement or agreements relative to rates or

rate information that had not been filed for Board approval as

required by section 15 of the Shipping Act of1916

A hearing was held before an Examiner on March 2 1961 in

San Francisco At that time there were introduced in evidence

a number of letters and telegrams between the two conference
chairmen and both chairmen testified They were the only wit

nesses The documents had been produced by the conferences
under protest and after a period of delay during which they re

sisted as improper Public Counsel s motion for the production
of such information Subsequently briefs were submitted by re

spondents and by Public Counsel and the Examiner issued his

Recommended Decision

In his decision the Examiner recommends that we find that

Ualthough the record unquestionably shows a cooperative spirit
for the most part between the two conferences it discloses no

agreement or understanding for a cooperative working ar

rangement which would destroy competition between them and

that Uon this record respondent s actions during 1956 57

have not been shown to be in contravention of section 15

No exceptions to the Recommended Decision were filed Oral

argument was neither requested nor held The matter is ac

cordingly before us for final decision

Member lines of both conference respondents serve the West

Coast of South America and carry cargoes for shippers com

peting in that area with respect to certain commodities includ

ing wheat woodpulp asphalt dynamite a d newsprint During
1956 and 1957 the chairmen of the two conferences exchanged
correspondence concerning rates on such commodities and

charges thereon Principally these communications took the

form of inquiries and replies concerning rate changes which

one conference or the other had adopted or had under consid

II

3
e

1 Members of the Atlantic and GulfjWest Coast of South America Conference are as follows

Compania Colombia de Navegaclon Maritima S A Coldemar Line Compania Sud Americana

de Vapores Chilean Line F10ta Mercante Grancolombiana S A Grace Line Inc Grace

Line Gulf South American Steamship Co Inc Rederiet Ocean A S and West Coast

Line Inc West Coast Lint

Members of the PacificjWest Coast of South America Conference are as follows Compagnie

Generale TransatlantlQue French Line Compania Chilena de Navegacion Interoceanica

Compania Naviera Independencia S A Independence Line Compania Naviera Rosaria S A

Peru Line Flota Mercante Grancolombiana S A Grace Line Inc Grace Line Kawasaki

Kisen Kaisha Ltd Nippon Yusen Kaisah Ltd N V Nederlandsch Amerikaansche Stoomvaart

Maatschappij HoJland Amerika Lijn Royal Mail Line Ltd Westfal Larsen Company A S

Westfal Larsen Company Line Wiei Amundsen A S Latin American Line

7 F M C
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IiIIeration Usually the inquiries were prompted by shippers re

quests for rate quotations or rate reductions For the most part
the respondents furnished each other the requested information
but after having reached an independent decision as to whether
to change or maintain the rate in question There were how
ever a few exchanges of rate information and opinions before
either conference had reached a decision on the matter

The pertinent parts of section 15 of the Shipping Act of 1916
require common carriers by water and other persons subject to

the Act to file with the Commission formerly the Federal Ma

ritime Board copies of every agreement with another carrier Qr

other person subject to the act which fixes or regulates trans
portation rates controls regulates prevents or destroys compe
titipn or in any manner provides for an exclusive preferential
or cooperative working arrangement If an agreement is oral
a memorandum describing it must be fil Section 15 further
provides that before approval or after isapproval by the
Commission it shall be unlawful to carry out in whole or in part
directly or indirectly any such agreement

DISCUSSION AND CONCLUSIONS

The case submitted to us for decision turns primarily on the
question whether there was an agr ment understanding or co

operative working arrangement between respondents On this
question we are faced with awant of proof

The documents in the record do not shoW any formal agree
ment between the two conferences to exchange rate or rate mak
ing information and the conferences deny the existenc of any
such agreement While a formal agreement is not necessary
the absence thereof obviously increases the difficulty of estab
lishing the nature of any mutual understanding or arrange
ment between the parties Though they cannot be as easily proved
practices understandings and arrangements violative of the law
can as easily result from tae tagreements as from fonnal stipu
lations Moreover the mere existellee of the kind of situation
we have here involving a rath r frequent interchange of ra in
formation by competitors is enough to suggest that they may be
acting outside the requirements of the statu and warrant in
quiry as towhether in fact they are

The respondents engaged in a series of inquiries concerning
rates These were usually prompted by requests from shippen

7 F C
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for rate reductions or quotations In most instances the informa

tion which passed between respondents regarding these re

quests referred to rates already independently adopted although
they might not yet have been made effective On a few occa

sions it appears that there was some discussion of rates and rate

consideratlons prior to the decision on the rate in question by
either conference but this was not shown to be an established

practice Notice of a rate change was not automatically forth

coming from either CQnference
As noted the Examiner concluded that this evidence es

tablished only the existence of a cooperative spirit between the
two conferences and did not show an agreement or understand

ing for a cooperative working arrangement which would destroy
competition between them A cooperative spirit does not quite
achieve the status of an agreement or understanding or a coop

erative working arrangement that would be included within the

scope of section 15

We concur with the Examiner that there was not sufficient evi

dence of an agreement or understanding for a cooperative work

ing arrangement Accordingly there is no occasion to go into

a discussion of a ticompetitive questions that might arise where

an agreement exists In so holding however we wish to state

that we deem it a serious matter for parties subject to the Act

to engage in exchangi g rate infonnation without our knowledge
In some circumstances the exchange of rate information may

not affect the public interest But the natural consequences of

such activity can clearly be a step toward or the very basis of

improper practices and the activity should therefore be avoided

The proceeding will be discontinued

F M C
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ORDER

At a Session of the FEDERAL MARITIME COMMISSION held

at its office in Washington D C this 7th day of December

1961

I

No 883

UNAPPROVED SECTION 15 AGREEMENTS WEST COAST SOUTH
AMERICA TRADE

This proceeding having been instituted by the Federal Mari

time Board upon its own motion and having been duly heard
and submitted and investigation of the things and matters in

volved having been had and the Commission on the date hereof

having made and entered of record a report containing its con

clusions and decision thereon which report is hereby referred

to and made a part hereof

It is Ordered That this proceeding be and it is hereb dis

continued

BY THE COMMISSION

Signed THOMAS LIS I

Secretary

7 F M C



FEDERAL MARITIME COMMISSION

No 948

IN RE PACIFIC COAST EUROPEAN CONFERENCE

Decided December 21 1961

The Federal Maritime Commission has the right and duty to be informed of
the concerted activities of common carriers and others who are parties
to agreements under Section 15 of the Shipping Act 1916 in order to

discharge its statutory responsibility for maintaining continuous super

vision and control over such activities The Commission is compelled
to withdraw approval of the section 15 agreements of parties who fail

to comply with the Commission s requests for information or other dse

fail in their obligation to keep the Commission fully advised of their
concerted activities

Pacific Coast European Conference and its member lines ordered to furn ish
the Commission prior to close of business on January 22 1962 specified
information and documents otherwise the Commission will withdraw

approval of their basic conference agreement No 5200

Leona l d G James and Charles F Warren counsel for respond
ents

Edward Schmeltzer and Edward Aptaker Public Counsel

REPORT OF THE COMMISSION

THOS E STAKEM Chairman JOHN HARLEE Vice Chairman

ASHTON C BARRETT Commissioner JOHN S PATTERSON Com

missioner

BY THE COMMISSION

PROCEEDINGS

This proceeding was initiated by an order of the Commission s

predecessor the Federal Maritime Board the Board served

June 20 1961 directing that the Pacific Coast European Con

ference the Conference and its member lines show cause on or

27
7 F M C
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before July 20 1961 why they should not comply with certain re

quests for information made by the Board and its Office of Regu
lations or in the alternative why FMC Agreement No 5200 should

not be disapproved 1 The order authorized the filing of affida
vits of fact and memoranda of law on or before July 10 1961 and

the filing of replies thereto on or before July 17 1961 Oral argu
ment before the Board was scheduled for July 20 1961 Upon re

quest of respondents the above times were subsequently extended

to July 20 1961 for affidavits and memoranda July 27 1961 for

replies and J ly 31 1961 for oral argument No affidavits of fact

or memoranda of law were filed The Board heard oral argument
on July 31 1961 2

FACTS

The Pacific Coast European Conference is an association of

common carriers by water subject to the Shipping Act 1916 op

erating from United States Pacific Coast ports to ports in

the United Kingdom Ireland the Scandinavian Peninsula

Continental Europe and North Africa The operations and activ

ities of the Conference are conducted pursuant to the terms of

Agreement No 5200 which was approved some 24 years ago under

the provisions of section 15 Shipping Act 1916

On December 15 1959 the Board s Office of Regulations advised

all conferences operating pursuant to agreements approved under
section 15 that thereafter all information furnished the Board of
actions taken under the approved agreements whether by way
of minutes or other reports must be certified and subscribed to

by the chairman secretary or other responsible official of the

conference submitting the information

On February 5 1960 the Office of Regulations in a letter to
Mr J F McArt Chairman of the Pacific Coast European Con

ference noted that certain minutes of Conference meetings re

ceived in January of 1960 had not been certified and requested
certified copies thereof Although the Board in subsequent let

ters followed up this request the Conference at no time complied
1 Agreement No 5200 is the basic agreement authorizing the Pacific Coast European Con

ference It was approved by the United States Maritime Commission on May 26 1937 pur

suant to the provisions of section 15 Shipping Act 1916 and has been amended from time

to time since then

2Oral argument to the BOllrd was heard by Chairman Stakem and Member Wilson
shortly before the Commission succeeded to the Board s regulatory functions Mr Stakem

was subsequently appointed Chairman of the Commission The other Commissioners joining
in this report have carefully and fully considered all of the documents and the transcript
ot oral argument in this proceeding

7 F M C
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with it Finally on May 16 1960 the Conference chairman wrote

the Board that it was the view of the Conference that minutes of

its meetings were kept solely for the convenience of the members

and there existed no legal requirement for their submission to

the Board He also questioned the authority of the Office of Regu
lations to issue the December 15 communication relating to

certification but said the conference had no objection to con

tinuing the practice of furnishing the Board with copies of such

minutes of meetings as the Conference kept
Article 16 of the Conference agreement expressly requires that

the Conference shall furnish to the Board among other things
copies of minutes of all meetings It does not however mention

certification In view of this and the Conference s position the

matter of certification will be made the subject of separate pro

ceeding and will not be further dealt with in this Report

On January 25 1961 the Office of Regulations wrote the Con

ference chairman about Item 3134 of the minutes of Conference

Meeting No 450 General held November 1 3 1960 which

stated

Resolved that entertainment of shippers of the type and kind given to a

shipper and his wife on May 28 to June 3 1960 on the Yacht Westerly of

States Marine Lines shall be clearly understood to constitute a gift of sub

stantial value prohibited by Article 3 of the Conference Agreement Further

to this resolution it is the sense of the Conference that any entertainment

of shippers of extended overnight duration and or involving immoderate

expense shaH be considered excessive and as such prohibited For purposes
of this resolution the term shippers includes consignees their respective

agents employees families friends and relatives

The letter requested information as to the action the Confer

ence contemplated regarding this matter and in addition the

identity of the shipper involved and the details of any particular
shipment that formed the basis of the gift On March 28 1961

the Conference was again requested to furnish this information

The March 28 letter also requested that the Conference furnish

a full and complete record of proceedings on its docket items and

specifically asked for a detailed report of the facts on one such

item namely several incidents involving alleged violations of

the Conference Agreement by States Marine Lines Request

was further made for a statement of the basis of any action taken

by the Conference with respect to these alleged violations and

for copies of the pertinent documents This matter had come to

the attention of the Office of Regulations through an indication

7 F M C
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in the minutes of Conference M eting No 419 that the Confer

ence had continued on its docket for the next general meeting
an item relating to violations of the Conference Agreement by
States Marine and through a document introduced in evidence in
another Board proceeding which bore the Conference letterhead

and was entitled Docket Item No 8 subject States Marine

Lines agreement violations reported at Celler Committee hear

ings
In connection with the foregoing it should be noted that agree

ment No 5200 binds the Conference to the maintenance of the

agreed uniform rates and practices Article 1 prohibits the

members from engaging directly or indirectly in transportation
under terms conditions or rates different from those agreed upon
Article 2 and provides for the Conference s assessment of

liquidated damages of from 500 to 10 000 for amember s non

observance of the agreement or any of the Conference rules

regulations or tariffs and also possible expulsion of the offend

ing member from the Conference Article 15

Intwo letters dated April 7 1961 the Conference chairman Mr

McArt responded to the requests of the Office of Regulations by
asking it to state the specific purpose for which the information

had been requested To these letters the Secretary of the Board

at the Board s direction replied on May 4 1961 in part as follows

The Board has a duty to detect possible violations of the Shipping Act

1916 as well as possible violations of the approved agreement under which

your member lines operate The Board must be informed with respect to
your Conference activity in order to determine whether such activity is
within the scope of your approved agreement No 5200 The Board must
also determine whether on a continuing basis the agreement meets the
standards of section 15 and merits continued approval o conversely whether

it should be modified or disapproved as no longer meeting those standards
The Board has a duty to be informed in addition of the efficacy of the con

ference agreement as a respected and meaningful contract between members

To date you have filed minutes of meetings so sketchy and incomplete
that the activities and actions of the member lines are effectively withheld
from proper review of the Board You have refused to certify minutes of

meetings as being true and complete reports of the actions of the member

lines although your conference agreement requires that minutes of your

meetings presumably true and completewill be filed with the Board and

you have refused to admit the Distrjct Representative of the Office of Regu
lations to Conference meetings Your actions in this regard indicate a willful

withholding of information from the agency responsible for the enforcement

of the Shipping Acts under which your Conference is permitted to exist

7 F M C
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We reiterate the requests set forth in our letters calling for informa

tion required by the Board in the administration of the Shipping Act 1916
in order that it may be informed as to whether the agreement of your Con

ference continues to meet the standards of section 15 Shipping Act 1916

Your reply furnishing the requested information and documents must be

made by May 19 1961 Failure to comply herewith will result in appropri
ate Board action to modify or cancel Agreement No 5200 as amended

pursuant to the Shipping Act 1916

The Conference did not furnish the requested information In

stead Mr McArt by letter dated May 15 1961 informsd the

Board in relevant part as follows

We cannot agree that this Conference has withheld any information from
the Board that it is legally entitled to receive Your letter speaks of the
Board s duty to detect possible violations of the Shipping Act 1916 but

does not refer to any particular violations which the Board is seeking to

detect so far as the members of this Conference are concerned We know
of no violations of the Shipping Act or of possible violations and are com

pletely at loss to understand the reason for your demand for further and
additional information with regard to the decisions of the members of this
Conference

Counsel for this Conference has given his legal opinion that there is no

statutory requirement for the filing of Conference minutes nor for Con
ferences to admit non members to Conference meetings nor for the Confer
ence members furnish to the Board a full and complete report in detail
of actions with respect to breaches of the Conference Agreement by member
lines Counsel has advised that if such information should be called for by
the Board in connection with an investigation of any violation of the Ship
ping Act and if such information were pertinent and relevant to such

investigation then under such circumstances such information might become

subject to subpoena but is not otherwise subject to demand

Following receipt of this explanation of the Conference s posi
tion the Board served its Order to Show Cause In that order the

Board stated so far as here pertinent
1 That the Board was under a continuing duty to maintain

a constant surveillance over the activities of conferences

operating in the foreign commerce of the United States
pursuant to agreements approved under the provisions of

section 15 of the Act

2 That the respondent Conference had failed in whole or in

part to comply with specific requests for information by
the Board and its Office ofRegulations

8 That the Conference by its action had precluded the Board

from effective review of the activities of respondent
thereby preventing it from carrying out its duties under

the Act and
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4 That respondents were directed to appear before the Board
and show cause why they should not comply with the re

quests for information or in the alternative have their

basic conference agreement No 5200 disapproved
As hereinbefore noted counsel for the respondents appeared

before the Board at the hearing on the order to show cause and

argued respondents position with respect to the issue framed by
the order However respondents filed no affidavits written

memoranda 01 replies although granted the right to do so

DISCUSSION AND CONCLUSIONS

Respondents position is that the Commission has no duty or

authority under the Shipping Act to maintain a continuing sur

veillance of their concerted activities and that they have no ob

ligation to furnish the Commission with information concerning
such activities unless it is subpoenaed in connection with and is
relevant to an investigation of a specifically charged violation of

the Act They also question the propriety of the show cause pro
cedure utilized by the Board in this case Stated another way

respondents position is that they will furnish such information

as they see fit to furnish concerning their conference activities
and anything more the Commission may want it must attempt
to obtain through compulsory process issued in a formal pro

ceeding wherein violations of the Act are charged
In our view respondents are laboring under a gross miscon

ception of their obligations and the Commission s duties Their

position must be rejected Section 15 of the Shipping Act 1916
which is reproduced in the margin does not confer upon steam

ship conferences and others subject thereto the right to conduct

any of the concerted activities within its broad sweep unless
with the Commission s approval and under its continuing super

vision and control By the same token it seems to us clear that
the respondents may not frustrate the Commission s right and

its duty to be informed at all times as to the nature of their con

ference activities

3 Section 15 of the Shipping Act 1916 as amended October 3 1961 by Public Law 87 346

17 5 Stat 762 763 4 eads as follows

SEC 15 That every common carrier by water or other person subject to this Act

shall file immediately with the Commission a true copy or if oral a true and complete
memorandum of every agreement with another such carrier or other person subject to

this Act or modification r cancellation thereof to which i t may be a party or conform
in whole or in part fixing or regulating transportation rates or fares giving or receivin

special rates accommodations or other special privileges or ndvantalcs controlling regu

7 F M C



IN RE PACIFIC COAST EUROPEAN CONFERENCE 33

Section 15 is a grant of limited legislative permission for car

riers and others operating in this Nation s foreign water borne
commerce to engage in certain forms of concerted activity which

would otherwise be unlawful under the antitrust laws but only
if and to the extent approved by the Commission and only so long
as approved by it The section expressly confers on the Commis

sion the power of disapproval whether or not previously ap

lating preventing or destroying competition pooling or apportioning earnings losses 01

traffic allotting ports or restricting or otherwise regulating the number and character of

sailings between ports limiting or resculating in any way the volume or character of freight
or passenger traffic to be carried or in any manner providing for an exclusive prefel
ential or cooperative working arrangement The term agreement in this section includes

understandings conferences and other arrang ments

The Commission shall by order after notice and hearing disapprove cancel or modi f

any agreement or any modification or cancellation thereof whether or not previousl
approved by it that it finds to be unjustly discriminatory or unfair as between carriers

shippers exporters importers or ports or between exporters from the United States and

their foreign competitors or to operate to the detriment of the commerce of the United

States or to be contrary to the public interest or to be in violation of this Act and shall

approve all other agreements modifications or cancellations No such agreement shall be

approved nor shall continued approval be permitted for any agreement 1 between car

riers not members of the same conference or conferences of carriers serving different trades

that would otherwise be naturally competitive unless in the case of agreements between

carriers each carrier or in the case of agreements between conference each conference

retains the right ot independent action or 2 in respect to any conference agreement
which fails to provide reasonable and equal terms and conditions for admission and read

mission to conference membership of other Qualified carriers in the trade or fails to provide
that any member may withdraw from membership upon reasonable notice without penalty
for such withdrawal

The Commission hall disapprove any such agreement after notice and hearing on a

finding of inadequate policing of the obligations under it or of failure or refusal to adapt
and maintain reasonable procedures for promptly and fairly hearing and considerinsc
shippers requests and complaints

Any agreement and any modification or cancellation of any agreement not approved
or disapproved by the Commission shall be unlawful and agreements modifications and

cancellations shall be lawful only when and as long as approved by the Commission before

approval or after disapproval it shall be unlawful to carry out in whole or in part dit ectly
or indirectly any such agreement modification or cancellation except that tariff rates

fares and charges and classifiCations rules and regulations explanatory thereof including
chanbes in special rates and charges covered by section 14b of this Act which do not

involve a change in the spread between such rates and charges and the rates and charges
applicable to noncontract shippers agreed upon by approved conferences and changes
and amendments thereto if otherwise in accordance with law shall be permitted to take

effect without prior approval upon compliance with the publication and filing requirements
of section 18 b hereof and with the provisions of any regulations th Commission may

adopt

Every agreement modification or cancellation lawful under this section or permitted

under section 14b shall be excepted from the provisions of the Ac approved July 2

1890 entitled An Act to protect trade and commerce against unlawful restraints and

monopolies and amendments and Acts supplementary thereto and the provisions of sec

tions 73 to 77 both inclusive of the Act approved August 27 1894 entitled An Act to

reduce taxation to provide revenue for the Government and for other purposes and

amendments and Acts supplementary thereto

Whoever violates any provision of this section or of section 14b shall be liable to H

penalty of not more than 1 000 for each day such violation continuES to be recovered by

the United States in a civil action
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proved and thus necessarily imposes a continuing duty upon the

Commission to insure that the parties to section 15 agreements
are at all times complying with the Act and their approved agree

ment and that their operations are not detrimental to the com

merce of the United States or contrary to the public interest

This appears from the face of the statute In addition the leg
islative history of section 15 makes plain that Congress granted
an antitrust exemption only because it envisioned that the permit
ted activities would be subjected to constant and effective gov

ernment control and regulation
The House Merchant Marine and Fisheries Committee in the

report of its Investigation of Shipping Combinations the legisla
tive study underlying the Shipping Act 19164 made an ex

haustive analysis of the problems presented by anticompetitive
combinations in our water borne foreign commerce The Com

mittee pointed out that Congress had but two courses It could

either restore unrestricted competition by prohibiting the anti

competitive agreements and understandings then widely used

or it could recognize these agreements and understandings along
lin s which would eliminate the evils flowing therefrom While

admitting the advantages of allowing steamship agreements
and conferences in our foreign commerce the Committee was

not disposed to recognize them unless the same are brought
under some form of effective government supervision The

Committee pointed out that to permit such agreements
without this supervision would mean giving the parties an un

restricted right ofaction which it definitely did not favor Alex

ander Report Vol 4 pp 415 17

This philosophy took shape and was enacted as section 15 of the

Shipping Act 1916 confiding to the agency administering the

Act extensive powers of supervision and control as the condition

precedent to any of the concerted activities covered by the sec

tion s rather all inclusive language As was pointed out by the

court in Isbrandtsen Co Inc v United States 211 F 2d 51 D C

Committee on the Merchant Marine and FiRheries House of Representatives 63rd Congress

Report of Investigation of Shipping Combinations under House Resolution 587 in 4 volumes

hereinafter referred to as the AI xander Report

5Among the advantages claimed for conferencewere greater regularity and frequency of

service stability and uniformity of rates and better distribution of sailings
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I

I
Cir 1954in discussing the authority to permit antitrust exemp

tions under section 15

The condition upon which such authority is granted is that the agency
entrusted with the duty to protect the public interest scrutinize the agree

ment to make sure that the conduct thus legalized does no invade the

prohibitions of the antitrust laws any more than is necessary to serve the

purposes of the regulatory statute 211 F 2d at page 57

Only recently in Public Law 87 346 75 Stat 762 amending
the Shipping Act 1916 Congress has reasserted the original phi
losophy that exemptions from the antitrust laws must be accom

panied by effective governmental supervision and control of the

concerted activities covered by section 15 By the enactment of

that statute moreover Congress has provided new safeguards
against the abuses which such activities make possible and has

indicated that there is a need for even closer surveillance of the

operations of conferences under their section 15 agreements
Implicit in respondents position is the notion that these statu

tory requirements for effective supervision and control were satis

fied for all time when their agreement was originally filed and

approved thereafter some sort of an immunity from our sur

veillance as well as from the antitrust laws set in This is plainly
erroneous Section 15 quite clearly demands that we constantly

inspect and if necessary regulate the activities of persons subject
thereto It imposes upon us as it did upon our predecessors the

duty and authority of insuring that those who are permitted to

engage in activities which would otherwise be unlawful satisfy
the statutory standards not only at the time they file for initial

approval of their agreement but continuously thereafter The sec

tion expressly does this by providing that we shall disapprove
cancel or modify any agreement or any modification or cancella

tion thereof whether or not previously approved that we find to

be contrary to the Act s provisions
It is manifestly not enough under the language of section 15

that we are apprised merely as to the terms of respondents agree

ment It is essential also that we know at all times the nature of

their activities under the agreement for how else can we deter

mine whether it is being complied with and is not being carried

out in a way that violates the Act is detrimental to commerce

or incompatible with the public interest

Despite the plain thrust of section 15 respondents have denied

the legal obligation to furnish the Commission any information
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respecting their conference activities 6 They say we can find out

what they are doing if at all only by subpoena issued in connec

tion with a formal hearing or investigation which charges a spe

cific violation of the Act In advancing this contention respondents
are apparently alluding to section 27 of the Act which gives us

subpoena power in formal complaint and violation proceedings
This however in no way impairs or relates to our power to

demand information in other ways and for other purposes We

have the right for example to require the submission of informa

tion simply because we want to know whether the law is being
complied with Thus in United States v Morton Salt Co 338

U S 632 1950 the Court in language particularly appropriate
here had the following to say

The only power that is involved here is the power to get information

from those who best can give it and who are most interested in not

doing so Because judicial power is reluctant if not unable to summon

evidence until it is shown to be relevant to issues in litigation it does

not follow that an administrative agency charged with seeing that the laws

are enforced may not have and exercise powers of original inquiry It has

a power of inquisition if one chooses to call it that which is not derived

from the judicial function It is more analogous to the Grand Jury which

does not depend on a case or controversy for power to get evidence but can

investigate merely on suspicion that the law is being violated or even just
because it wants assurance that it is not When investigative and accusatory

duties are delegated by statute to an administrative body it too may take

steps to inform itself as to whether there is probable violation of the

law 338 U S 642643

The courts moreover have specifically upheld the power of the

agency administering the Shipping Act to demand information

for any of the purposes so well described in United States v

Morton Salt Co supra and have in this regard recognized the

obligation to comply imposed on persons subject not only to sec

tion 15 but to the proscriptions embodied in the Act generally
See Kerr Steamship Co v United States and FMB 284 F 2d 61

2nd Cir 1960 with respect to our right to require information

from persons subject to section 15 and the Kerr case Montship
Lines Ltd et ale V FMB and United States 295 F 2d 147 D C
Cir 1961 and Isbrandtsen MoUer CO V United States 300 U S

139 1937 with respect to our right under section 21 to require
information in aid of our enforcement powers generally under the

Act

8 We are unable to reconcile this denial with article 16 of respondents agreement which

requires them to furnish the Commission copies of minutes of all meetings rates charges

classifications rules and or regulations
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Aside from the fact that they are plainly wrong as to our legal
authority respondents have taken a position that would under

mine the Act by rather completely thwarting our efforts to dis

charge our section 15 responsibilities The technical argument
they urge would relegate the discovery and correction of pro

hibited conduct to chance the chance that the Commission might
learn not from the persons regulated under section 15 but from

some accidental source information adequate to draft a charge
and institute a formal hearing thereon Absent this of course

nothing could be done since the Commission cannot take action

of the sort respondents propose in a vacuum But the respondents
could continue what they have been doing namely deciding for

themselves whether and to what extent they will reveal the nature

of their conference activities

Nor is there any merit to respondents contention that there is

a distinction between the Commission s authority regarding
breaches of the Conference agreement and its authority regarding
violations of the Act Respondents conference agreement is not

some sacrosanct private arrangement but a public contract im

pressed with the public interest and permitted to exist only so

long as it serves that interest The purpose of the agreement was

to spell out the ground rules under which the respondents could

lawfully operate in concert if the agreement was approved and

it was wholly ineffective without approval If the Conference

departs from the approved rules it is violating the Act and if

individual members do it is more than likely that they too are

violating the Act But even if a member s conduct happens to

involve only a breach of the agreement this would not justify the

Conference s refusal to furnish the Commission information It

is for the Commission to decide in all cases whether a given
course of conduct under a section 15 agreement is violative of

the Act detrimental to commerce or contrary to the public in

terest We cannot discharge our duties under the Act by allowing
conferences to substitute their judgment for ours in determining
what activity violates the statute and what information they will

furnish

We should note moreover that the respondents agreement pro

vides for Conference policing of breaches ie non observance of

the agreement or of Conference rules regulations or tariffs and

it authorizes levies of from 500 to 10 000 against the offending

member as well as the member s possible expulsion The informa

tion which respondents refused to furnish the Board related inte1
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alia to the manner in which they were implementing this provi
sion of their approved agreement Obviously this is an important
provision directly bearing upon the Conference s vitality as an

instrument whose continuance is in the public interest Congress
itself emphasized this fact in its recent amendments to the Act

Public Law 87 346 supra which added to section 15 the require
ment that we disapprove any agreement on a finding of inade

quate policing of the obligations under it

As matters now stand in this case respondents have refused

even to convey information that they took policing action on a

series of alleged agreement violations much less information

which would show us that their action was adequate It is per

haps unnecessary to point out that this new requirement for the

parties to adequately police their section 15 agreement would alone

suffice to support our right to be f lly and continuously informed
as to their concerted activities

We need not dwell on the questions respondents raise as to the

propriety of this proceeding They are but a corollary of respond
ents contention that the Commission can only demand informa

tion by subpoena issued out of a formal evidentiary type hearing
The complaint is that such a proceeding is necessary to provide
proper notice and hearing and an evidentiary record on which

to base findings Respondents also claim an order to show cause

is unauthorized by the Act

This procedural argument is but a play on form and words

The order to show cause was expressly provided for by the Board s

rules 7 it fully specified the charges against the Conference and

alleged that respondents actions had prevented the Board from

carrying out its statutory duties and it was well within the

powers vested in the Board by the Act s

T The order to show cause was issued by the Board pursuant to Rule g of its Rules of

Practice and Procedure later also adopted by the Commission Rule Il entitled Order to

show cause provides

The Board may inlltitute a proceeding against a person suhject to its jurisdiction by order

to show cause The order shall be served upon all ptrsons named therein llhall include

the information specified in rule 10 c may require the person named therein to answer and

shall require such person to appear at a specified time and place and present evidence upon

the matters specified

Rule 10 c provides that persons entitled to notice of hearings will be duly and timely informed

of 1 the nature of the proceeding 2 the legal authority and jurisdiction under which thl

proceeding is conducted and 3 the terms substance and issues involved or the matters of

fact and law asserted as the case may be

8 For examplE section 22 of the Act provides that the Commission may upon itll own motion

investigate any violation of the Act in such manner and by such means and make such order

as it deems proper
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The order gave respondents notice of the issues involved and
time to prepare to meet them Respondents asked for and received

more time The questions raised by the order and by the cor

respondence between respondents and the Board which preceded
the order see our statement of facts were purely legal There

was no factual issue and hence no occasion to compile an eviden

tiary record in a hearing The Board had before it as background
documents copies of the correspondence referred to and the
Conference agreement Being privy to these documents the re

spondents were of course fully aware of their contents They
were given ample opportunity to submit additional material on

both the facts and the law but they at no time offered anything
else They were apparently content to stand on their position as

advanced in oral argument and in their prior letters to the
Board Be that as it may the proceeding in our view quite ade

quately satisfied the requirements of due process

Through their continued refusal to supply the requested in
formation the respondents have shown a complete unwillingness
to cooperate with the Federal Maritime Commission the agency
responsible for administering the Shipping Act It is manifest
that our predecessor the Board extended to them in a spirit of

cooperation every opportunity to honor its requests but they
have preferred to shield their activities and stand on a technical

legal argument of the sort we should think steamship conferences
and others who must survive under section 15 would be the last
to advance We are accordingly left with no choice but to direct
that respondents furnish the information specified in the accom

panying order prior to close of business January 22 1962 other
wise we shall withdraw approval of Agreement No 5200
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ApPENDIX A

PACIFIC COAST EUROPEAN CONFERENCE

Regular Members

Anglo Canadian Shipping Company Limited

Blue Star Line Limited Blue Star Line

Canadian Transport Company Limited

Compagnie Generale Transatlantique French Line

De Vries Pazifik Linie Schiffahrtsgesellschaft De Vries Co m b H

The East Asiatic Company Ltd AjS Det 0stasiatiske Kompagni East

Asiatic Line

Fruit Express Line AjS Fruit Express Line

Furness Withy Co Ltd Furness Line

Global Transport Ltd Global Transport Lines

Hamburg Amerika Linie Hamburg American Line

Hanseatic Vassa Line Joint Service as one member onlyof Han

seatische Reederei Emil Offen Co

Vaasan Laiva Oy
Italia Societa Per Azioni di Navigazione Italian Line

Italnavi Societa de Navigazione per Azioni Italnavi Line

Mitsui Steamship Co Ltd Mitsui Line

Norddeutscher Lloyd North German Lloyd

N V Nederlandsch Amerikaansche Stoomvaart Maatschappij Holland

America Line

Osaka Shosen Kaisha Ltd O S K Line

Fred Olsen Co Fred Olsen Line

Rederiaktiebolaget Nordstjernan Johnson Line

Royal Mail Lines Limited

Seaboard Shipping Company Limited

States Marine Lines Joint service as one member only of States Marine

Corporation
States Marine Corporation of Delaware

Wegal A B Totem Line

Westfal Larsen Co AjS Interocean Line

Western Canada Steamship Company Limited

Associate Member

American President Lines Ltd American Pl esident Lines
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ORDER

At a Session of the FEDERAL MARITIME COMMISSION held

in its office in Washington D C on the 21st day of December
1961

No 948

PACIFIC COAST EUROPEAN CONFERENCE

This proceeding having been initiated by an Order to Show
Cause issued by the Federal Maritime Board upon its own motion
and having been duly heard and submitted and the Federal Mari
time Commission as successor to the Board having fully con

sidered the matter including the transcript of oral argument and

having this date made and entered of record a Report containing
its conclusions and decision thereon which report is hereby
referred to and made apart hereof

It is ordered 1 That pursuant to sections 15 21 and 22 of the

Shipping Act 1916 respondents the Pacific Coast European
Conference and its member lines specified in Appendix A prior
to the close of business on January 22 1962 shall submit to the
Commission information which the Commission deems necessary
to the discharge of its responsibility under section 15 of the Act
for exercising continuing and effective supervision and control of

respondents activities under their section 15 agreement identi
fied as FMC Agreement No 5200 in order to insure that such
activities are not in violation of the Act or said agreement and
are not detrimental to the commerce of the United States or

contrary to the public interest as follows

1 A complete report on the entertainment of a shipper and his wife
on May 28 to June 3 1960 on the Yacht Westerly of States Marine
Lines referred to in Item No 3134 of the Minutes of Conference
Meeting No 450 held on 1 3 November 1960 including the identity
of the shipper and the details of any particular shipment or shipments
forming the basis of such entertainment and a statement of any action

contemplated or taken by the Conference in this matter and the facts

affording the basis for such action

2 A complete report of the facts including the action taken by the
Conference and the basis therefor with respect to each incident listed
in the document bearing the Conference letterhead dated February 10
1960 entitled Docket Item No 8 subject States Marine Lines agree
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ment violations reported at Celler Committee hearings and listing the

following items to be considered by the Conference

a Automobile Transportation Star Kist Foods

b Yacht WESTERLY

c Volkart Brothers interest Claim

d Volkart Brothers Predated Bills of Lading

e Shaw Cotton Company Inc

f Hohenberg Bros False Rate Application

g Automobile Transportation Bissinger Co

h Passenger Transportation Calcot

3 Copies of all correspondence or other documents relating to the matters

referred to in 1 and 2 above

It is further ordered That in the event respondents fail to

furnish the foregoing information and documents within the time

specified the Commissicn shall by further order withdraw its

approval of Agreement No 5200 and

It is further ordered That this preceding is continued pending
further order of the Commission

By the Commission
Sgd THOMAS LIS

Secretary
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No 904

PuGET SOUND TUG AND BARGE CO

V

Foss LAUNCH TUG Co ET AL

No 914

PUGET SOUND TUG AND BARGE CO

V

WAGNER TUG BOAT COMPANY ET AL

Decided January 4 196

Foss Launch Tug Co held a common carrier with respect to general cargo

carried under agreements with Northland Freight Lines and said agree
ments held subject to Section 15 of the Shipping Act 1916

Further held that Northland Freight Lines is a non vessel owning common

carrier subject to the jurisdiction of the Federal Maritime Commission

Allegations of damages found not to have been sustained

Mark P Schlefer and John Cunningham for complainant
Wallace Aiken James T Johnson and Alan F Wohlstetter

for respondents

REPORT OF THE COMMISSION

THOS E STAKEM Chairman JOHN HARLLEE Vice Chairman
ASHTON C BARRETT Commissioner JOHN S PATTERSON

Commissioner

By THE COMM SSION

This case results from complaints filed by Puget Sound Tug
and Barge Co hereinafter UPuget Sound
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There is no dispute as to the facts of the case or the primary

issue which is if Foss Launch Tug Company hereinafter

Foss is a common carrier by water in the now interstate

Alaskan trade We find the relevant facts to be as follows

1 Foss for at least 10 years has been carrying cargo between

Seattle and other Washington ports and Alaska by towed

barge
2 Foss s chief shipper without which it is doubtful if it

would be in business is Permanente Cement Company herein

after Permanente whose bulk cement Foss carries from

Seattle to Anchorage The Permanente cement is Permanente s

property and moves under a contract which began in 1950 and

has been continued in effect with some modification since that

time

3 Between January 7 and September 30 1960 Foss towed

from Washington ports to Alaska ports 72 barges in 51 tows

4 11 barges of the 72 carried Permanente cement only and 1

Foss 206 which sailed from Seattle on April 6 1960 carried

Permanente cement and general cargo dispatched by T F Kol

mar Inc doing business as Northland Freight Lines hereinafter

Northland

5 On some voyages when barges were not filled to capacity
by the primary shipper s cargo Foss has carried filler cargo

employing such devices as purchasing the cargo from the shipper
in Seattle and reselling to the shipper in Alaska at a profit
calculated to yield Foss the same amount it would have received
as payment for carrying the cargo from Seattle to Alaska On

others Foss has given the principal shipper the privilege of

loading cargo other than his own along with his and very little

filler cargo has been directly secured by Foss

6 Foss has moved general cargo ostensibly for Northland

as shipper and ostensibly as a contract rather than a common

carrier as follows

a On Foss 206 which sailed from Seattle April 6 1960 and

arrived at Anchorage April 15 1960 there was carried approxi
mately 3 600 tons of Permanente cement and approximately 400

tons of general cargo received by Foss from Northland The

general cargo was not owned by Northland but was covered by an

agreement apparently oral between Foss and Northland under

which Northland paid Foss fixed sums of approximately 50 of

the sum received from the cargo owners by Northland for moving
the cargo to Alaska
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b On each of 4 subsequent sailings Foss towed a barge
carrying nothing but general cargo gathered from many sources

by Northland from Seattle to Anchorage These barges moved
under separate agreements between Northland and Foss l

Although there is no specific provision with respect to Alaska to

Washington trips the agreements do provide that Uit shall be

Northland s obligation to load and lash the cargo at Seattle Wash
ington and perform the same service at Anchorage Alaska

emphasis supplied and Foss has carried Northland s vans con

taining small amounts of cargo on four southbound trips Foss
has received from Northland 50 of payments received by North
land on account of southbound cargo

The four agreements provide inter alia that Northland shall
have the exclusive use of the barges be obligated to load and lash

the cargo at Seattle and Anchorage assume all berthage wharf

age and accessorial charges insure the lading with Foss as a

co insured and fully protect Foss with respect to claims by the
owners of the cargo Actually the primary action required of
Foss which is to transport the loaded barges from Washington
ports to Alaska ports is not specifically stated in any of the agree
ments The closest things to it are a the provision that Foss
uwill make its steel barge Foss available for Northland s

capacity b the provision that Foss shall also have the

privilege of towing said barge in conjunction with any other
barges which may be destined to Anchorage or way ports and

c the provision in the Force Majeure clause referring to

Utransportation of cargo hereunder It is a necessary inference

however that this is Foss s primary uoperation and obligation
which Foss has fully performed The barges are not manned but

the master and crew of the Foss towing vessel are Foss employees
Notwithstanding the provisions in the agreements that say that

1 The Foss Northland sailing dates April 6 May 22 July 31 and September 16 suggest an

attempt to maintain regular monthly service The identical language contained in the second
whereas clauses of the four agreements providing for the May June July and September

sailings stating that Northland and Foss desire to enter into an appropriatA agreement
covering their respective operations and obligations under SGid arrGngement emphasis
supplied is interesting and significant The word arrangement does not precede or

succeed the Quoted language It may of course have been stricken from a preliminary
draft What does precede it is the statement that Northland is a common carrier by water

engaged in the business of transporting goods and merchandise between ports in the State
of Washington and places in Alaska and has appropriate tariffs on file with the Federal
Maritime Board for the movement of such goods This common carrier business then must

constitute the arrangement and cooperative working arrangements are specifically covered
by Section 16 of the Shipping Act 1916 under which Foss and Northland have respective
operations and oblhratlons
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Northland is obligated to load and lash the cargo at Seattle Foss
has loaded and unloaded at Seattle

7 The general cargo solicited from the general public and
secured by Northland but owned by many individual shippers is
received at Foss s wharf loaded on the Foss barge by Foss at
Seattle southbound cargo is similarly unloaded covered by bills
of lading issued by Northland under the statement HIn witness
whereof the master or agent of the ship has signed this bill of

lading and by manifests issued by Northland with copies to
Foss

8 Northland solicits general cargo from the public for trans

portation to Alaska by water at rates stated in its tariff on file
with the Commission and it is general cargo so secured that Foss
tows in its barges to Alaska under the agreements referred to in

finding 6 above and handled as described in finding 7 above
Based upon the foregoing findings of fact2 and the whole record

we conclude that with respect to the general cargo carried by
Foss pursuant to the agreements oral and written covering
sailings of April 6 May 22 June 28 July 31 and September 16
1960 Foss is a common carrier by water in interstate commerce

Alaskan trade and as such subject to the jurisdiction of this
Commission

Two cases decided by our predecessor the United States Mari
time Conlmission New Automobiles in Interstate Commerce 2
U S M C 359 1940 and New York Marine Co v Buffalo Barge
Towing Corp 2 U S M C 216 1939 were relied upon by the ex

aminer in declining to hold Foss a common carrier stating that
these decisions are Hdecisive Neither of these cases involved a

wholly comparable situation Here in effect two companies have
established a service for all who care to ship general cargo at
tariff rates on file with the Commission One solicits and secures

the cargo and the other furnishes and tows the barges which

carry the cargo from port to port each of the participants receiv

ing 50 of the charge made for carrying the cargo
Therefore neither of the decisions cited can be regarded as

decisive of this case but to the extent they may be considered

applicable they are hereby overruled To a great extent they are

based upon what we consider over emphasis of two points The
first is that the carrier did not hold itself out to be a common

carrier Where as here there is an obvious prearrangement that

2 No findings or conclusions other than ultimate conclusions substantially in statutory

language were proposed
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UA will gather the cargo and UB will actually carry it the

holding out by UA that the cargo will move to its destination is

attributable to B to the extent necessary to make B s opera

tions pursuant to the A B arrangement common carrier opera

tions We paraphrase Globe Cartage Co Inc Common Carrier

Application 42 M C C 547 550 as follows

We are satisfied that in the circumstances here present the re

lation between Foss and Northland is not the same as that
between ordinary shipper and carrier Northland is not like an

ordinary shipper which tenders its own goods to a carrier for

transportation Northland merely tenders for transportation
freight belonging to the general public which it has accepted and

assembled as the result of an understanding with many shippers
that it will undertake to have the same transported to ultimate

destinations Northland has tendered to Foss and Foss has

transported not traffic belonging to Northland but freight belong
ing to the general public which Northland accepted and as

sembled as the result of the understanding with the shippers
thereof that it would undertake to have the same transported
The facts which satisfy the requirement insofar as Foss is con

cerned that to be a common carrier there must be a holding out

to transport for the general public are first that Northland dealt

with the shipping public in general and did not limit its activities

to selected shippers and second that Foss transported traffic of

the shipping public in general which was assembled by Northland

as a result of the latter s undertaking to have the same trans

ported Under these circumstances we think Northland must be

treated not as an ordinary shipper but as an intermediary agency

through which Foss held itself out to the general public to engage

in the transportation of property by towed barges
The force of the foregoing analysis is in no wise weakened by

the fact pointed out by the examiner that the common carrier

classification does not have the same significance ie results

under the Interstate Commerce Act and the Shipping Acts or by
his comment as to a liberal attitude of the Interstate Commerce

Commission
The second over stressed point is that as stated in New Automo

biles usuch transportation as they undertake for others

is the subject of special and individual contracts or arrange

ments between them and such other carriers 2 U S M C 359 at

361 2 This has been soundly discounted not only by the Interstate

Commerce Commission as in Charles Bleich Common Carrier Ap
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plication 27 M C C 9 1940 but by the Supreme Court in
several terminal cases notably United States v Brooklyn Eastern
District Terminal 249 U S 296 305 307 1918

It is quite clear that in the Foss Northland arrangement Foss
has felt that by utilizing an agreement naming one company
Northland as the sole technical shipper it has prevented itself

from becoming a common carrier While we hold to the contrary
it is only fair to point out that we can perceive in Foss s and

Northland s conduct no conscious law violation Common car

rier however is not a rigid and unyielding dictionary definition

but a regulatory concept sufficiently flexible to accommodate

itself to efforts to secure the benefits of common carrier status

while remaining free to operate independent of common carriers

burdens In practice this means that where as here the holding
out to carry cargo for the public is indirect this holding out will

nevertheless be attributed to the carrier and considered to bring
it within the scope of the ancient phrase saying that a common

carrier is a carrier which holds itself out as willing to carry

for the public Union Stockyards Co of Omaha v United States

169 F 404 1909 Similarly the Supreme Court has held that

common carrier status cannot be avoided by the device of acting
as agent for a common carrier Union Stockyard and Terminal

Co v United States 308 U S 213 220 1939 Where as here

the service is essentially the carriage of cargo for the general
public it is none the less common carriage because the carrier

adopts a device such as the Foss Northland contracts to make it

appear that the vessels are serving one shipper whereas they

actually are serving many

Our decision is based upon the particular facts of this case and

nothing in this opinion is to be construed to mean that Foss s

carriage of filler cargo or multiple towing make Foss a common

carrier or that in its carriage for approximately twenty principal
shippers3 even when filler cargo4 was carried Foss was any

thing but acontract carrier

We further conclude that the oral agreement between North

land and Foss with respect to the April 6 1960 sailing the writ

ten agreements between Foss and Northland relative to the barges
which sailed May 22 June 28 July 31 and September 16 1960

and any oral agreements supplementing them were and similar

3Northland is not considered one of these
4 The 400 tons of general cargo carried April 6 1960 on Foss 206 Is not considered filler

cargo
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agreements will be agreements between common carriers ap
portioning earnings and providing for a cooperative working
arrangement and subject to the provisions of Section 15 of the

Shipping Act 1916

The only suggestion that Northland is not a common carrier
comes from the complainant Puget Sound Puget Sound argues
that Section 8 of Public Law 86 615 86th Cong 1st Sess
changed Northland from a non vessel owning common carrier in
the Alaskan trade subject to this Commission s jurisdiction to a

forwarder subject to the jurisdiction of the Interstate Commerce
Commission We disagree So on the legislative record of
P L 86 615 does the Interstate Commerce Commission a fact
which alone should decide the point against complainant even

without the firmly fixed Congressional policy evidenced by Section
27 of the Alaska Statehood Act P L 85 508 85th Cong and
elsewhere to preserve Maritime Commission jurisdiction in the
Alaska trade Considered together the statement and policy are

conclusive that Northland remains a non vessel owniRg common

carrier subject to our jurisdiction In a report dated August 11
1959 to Hon Oren Harris Chairman of the House Committee
on Interstate and Foreign Commerce the Committee on Legisla
tion of the Interstate Commerce Commission said the following
about Section 8 which section is the sole support of complainant s

argument

h
k

Section 8 of S 1509 which was added to the bill at the time it was passed
by the Senate would amend section 303 e of the Interstate Commerce Act
by adding to that section a new paragraph 3 providing as follows

Notwithstanding any other provision of this Act any common carrier
by motor vehicle which was engaged also in operations between the United
States and Alaska as a common carrier by water subject to regulation by
the Federal Maritime Board under the Shipping Act of 1916 as amended
and the Intercoastal Shipping Act of 1933 as amended prior to January
3 1959 and has so operated since that time shall as to such operations
remain subject to the jurisdiction of the Federal Maritime Board
The purpose of this provision according to the Senate committee report

is to preserve the status of motor carriers operating as non vessel common

carriers by water under the jurisdiction of the Federal Maritime Board In
recommending this amendment the committee stated in its report that it had
noted the manner in which motor carriers in conjunction with water and
rail lines have provided shippers a through bill of lading a single factor
through rate and single carrier responsibility from store door in Seattle to
store door in Alaska and that it was of the opinion that such service should
be continued The committee report also states that the new section would
make it clear that motor carriers which do not operate vessels but which
enter into agreements under section 15 of the Shipping Act of 1916 as
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common carriers by water with steamship companies so as to establish single
factor through rates in their own name for movements between Alaska ports
and other U S ports are not freight forwarders subject to part IV of the
Interstate Commerce Act As explained in the report if such carriers were

placed in the category of a freight forwarder they would be precluded from

carrying on the described operations since it would prevent the continuation
of joint rates and interchange between land and water carrier

It should be noted in this connection that section 27 b of the Alaska
Statehood Act specifically provides for the preservation of the exclusive

jurisdiction of the Federal Maritime Board over common carriers engaged in

transportation by water between ports in Alaska and other ports in the
United States It further provides that nothing in that act or any other act

shaH be construed as conferring upon this Commission jurisdiction over such

transportation by water As indicated above the operations described in
section 8 are now under the jurisdiction of the Federal Maritime Board
and under section 27 b of the statehood act would remain there Since there
is nothing in any provision of S 1509 or any other provision of law of which
we are aware that would disturb that jurisdiction or have the effect of

converting such operations to those of a freight forwarder subject to part
IV of the Interstate Commerce Act we do not see that section 8 of S 1509
would serve any useful purpose It appears to be merely duplicative of the
effect of section 27 b of the statehood act insofar as the described operations
are concerned and should probably be eliminated in order to avoid con

fusion House Report No 1914 86th Cong 2d Sess p 8

This disposes of the substantial issues other than approval dis

approval etc of Agreement No 8492 between Northland and

Wagner Tug Boat Company which the parties agree as we do

should be administratively processed and the issue of damages
Complainant alleges that it was damaged by losing cargo as a

result of the Northland Foss agreements and Northland s charg
ing less than tariff rates The evidence is insufficient to support
the damage claim

An appropriate order will be entered

h
k
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No 831

PRACTICES AND AGREEMENTS OF COMMON CARRIERS BY WATER

IN CONNECTION WITH PAYMENT OF BROKERAGE OR OTHER FEES

TO OCEAN FREIGHT FORWARDERS AND FREIGHT BROKERS

Decided January 18 1962

The compensation provisions of Public Law 87 254 amending the Shipping
Act 1916 to provide for licensing independent ocean freight forwarders

and for other purposes are permissive The statute does not require
common carriers by water to pay brokerage to freight forwarders nor

forbid carrier agreements prohibiting or limiting brokerage payments
to freight forwarders

Though not forbidden by Public Law 87 254 carrier agreements prohibiting
brokerage or limiting the amount thereof to less than 1 of freight

charges in the outbound foreign commerce of the United States are

detrimental to the commerce and contrary to the public interest in

violation of section 15 of the Shipping Act 1916 as amended Confer

ences or associations of common carriers by water engaged in such

commerce including the Pacific Coast European Conference directed

to comply

The prior Report and Order in this proceeding are set aside and superseded
to the extent inconsistent with this Supplemental Report

J Richard Townsend for Pacific Coast Customs and Freight
Brokers Association intervenor

Gerald H Ullman for New York Foreign Freight Forwarders

and Brokers Association Inc intervenor

Herman Goldman Elkan Turk and Seymour H Kligler for

Customs Brokers and Forwarders Association of America Inc

intervenor

Mark P Schlefer and John Cunningham for A H Bull Steam

ship Co Lykes Bros Steamship Co Inc and United States At

lantic Gulf Puerto Rico Conference respondents
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Robert L Harmon and Leonard G James for Capca Freight IConference Pacific Coast Caribbean Sea Ports Conference Pa IcHic Coat European Conference Pacific Coast Mexico Freight
Conference Pacific Coast Panama Canal Freight Conference
Pacific Coast River Plate Brazil Conference and Pacific West
Coast ofSouth America Conference respondents

John T Rigby and Arnold Fortas Porter for The Common
wealth ofPuerto Rico intervenor

T R Stetson and Edwin A McDonald J1 for United States

Borax Chemical Corporation intervenor

James M Henderson Sidney Goldstein F A Mulhern Arthur
L Winn Jr Samuel H Moerman J Raymond Clark Burton
Fuller Louis J Lefkowitz Dunton F Tynan J Bruce MacDonald
Walter J Myskowski Leo A Larkin Samuel Mandell and Sidney
Brandes for The Port of New York Authority The State of New

York and The City of New York intervenors

Robert J Blackwell as Public Counsel

SUPPLEMENTAL REPORT BY THE COMMISSION

THOS E STAKEM Chairman JOHN HARLLEE Vice Chairman
ASHTON C BARRETT Commissioner JOHN S PATTERSON

Commissioner

BY THE COMMISSION

BACKGROUND

On June 29 1961 our predecessor the Federal Maritime Board

the Board rendered its decision in consolidated Dockets 765

and 831 The Board therein found p 46 that payments of

brokerage by common carriers by water to freight forwarders

result in indirect rebates to shippers in violation of section 16

of the Shipping Act 1916 the Act and constitute unjust
and unreasonable practices in violation of section 17 of the Act

In accordance with this decision the Board finalized and issued

new forwarder regulations General Order 72 Revised 46 CFR

Part 244 under which such payments would have been com

pletely prohibited However on September 19 1961 prior to
the effective date of these regulations Public Law 87 254 75

Stat 522 was enacted to provide for the licensing of freight
forwarders and to authorize carriers to compensate forwarders

if duly licensed by this Commission and if they have performed
certain specified services The statute incorporates these pro
visions into a new section 44 of the Shipping Act
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Numerous petitions for reconsideration of the Board s Report
were filed and on October 4 1961 the Acting Commission 1 can

celled General Order 72 Revised since Congress had overruled
the Board s ban on brokerage and new regulations based on P L

87 254 were necessary That body also stayed the proceedings
in Docket 831 pending further consideration of the petitions for

reconsideration

So far as here relevant the purpose of Docket 831 wasto recon

sider the extent to which common carriers by water in the out

bound foreign commerce of the United States and in the domestic
offshore trades may by concerted action prohibit control or

limit brokerage paid to freight forwarders Prior to institutio

of the proceeding the Board and its predecessor the U S Mari

time Commission had held in several cases that carrier agree

ments prohibiting brokerage or limiting the amount thereof to

less than 114 of freight violated section 15 of the Act How

ever having concluded to order a ban on all brokerage the Board

in its decision of June 29 1961 reversed these earlier cases by
making the following finding Finding 8 p 47

That the findings in the prior decisions cited in the order of D cket 831

to the effect that agreements between common carriers by water subjeCt to

the Act prohibiting the payment of brokerage or limiting the payment of

brokerage to less than 1 percent of freight charges are or would be

detrimental to the commerce of the United States in violation of section 15

of the Act are no longer valid orders and the proceedings cited carrying
such findings i to effect will no longer be considered effective

In view of the enactment of P L 87 254 we entered an order

November 20 1961 authorizing interested parties to submit briefs

to us limited to the issue whether agreements between common

carriers subject to the Shipping Act 1916 prohibiting the pay

ment of brokerage or limiting the payment of brokerage to less

than 114 of freight charges are or would be in violation of

said Act as amended Nine briefs were filed by interested

parties and on December 12 1961 we heard oral argument

DISCUSSION AND CONCLUSION

On this reconsideration of this proceeding two essentially
different questions are presented The first involves the impact
if any of the forwarder statute P L 87 254 on carrier agree

1 See sec 302 of Reorganization Plan No 7 H Doc 187 87th Cong 1st Sess
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ments prohibiting brokerage or limiting it to less than 114
of freight The second is whether on this record such agree
Inents may be approved under section 15 of the Shipping Act

1916 as amended

The forwarders and the intervenor New York authorities sup

porting them make a series of arguments as to why carrier

agreements prohibiting brokerage or limiting it to less than

114 of freight violate the Shipping Act as amended some of

which we mention here It is contended that in the amendments

provided by the forwarder statute P L 87 254 Congress said

that an individual carrier may compensate forwarders and a

carrier agreement prohibiting brokerage is contrary thereto be

cause it would preclude a party to the agreement from acting
independently if it desired to pay brokerage It is said that

Congress intended brokerage should be paid and at the rate

of 114 of freight To support this position much reliance is

placed on a statement in the House Merchant Marine Commit

tee s report on the legislation set out in the margin 2 The argu
111ent is also made that such carrier agreements are unlawful

because destructive of competition and outside the scope of sec

tion 15 of the Act

As to section 15 which sets forth the criteria for approval of

concerted carrier activities the forwarders alternatively argue
that agreements prohibiting or unduly restricting brokerage are

detrimental to commerce in violation of that section Along with

Public Counsel they also point to the public interest clause

which was added to section 15 by the so called dual rate

statute Public Law 87 346 approved October 3 1961 75 Stat

762 and contend that such agreements are contrary to the

public interest under the Act as thus amended The serious

effect which the loss of brokerage revenue would have on an

industry of recognized importance to the commerce of the United

States is urged in support of these arguments

2 The following statement appears on page 3 of the report of the House Committee on

Merchant Marine and Fisheries House Rept No 1096 87th Cong 1st Sess

To summarize the feeling of the Committee we might say that services which have been

performed by forwarders for shippers should be compensated for by the shippers and that

where brokerage fees have been earned by the forwarders or brokers then the carriers in

tum should pay for those services at the historical rate 1l400 Both the carrier and the

shipper should be expected to pay and the charge to each by the forwarders should be the
reasonable value of the forwarder s service to each
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On the other hand the conferences upported by intervenor
United States Borax Chemical Corporation and also on this
issue by Public Counsel argue that the compensation provisions
of P L 87 254 are clearly permissive giving carriers the option
to payor not pay consequently they sayan agreement to prohibit
or restrict brokerage cannot be violative of this statute In their
view the sole question is whether such compacts are approvable
under section 15 The conferences contend the record herein
shows they are whereas Public Counsel says as previously noted
that a conference prohibition of brokerage must now be regarded
as contrary to the public interest

We agree that the statute is permissive In enacting it Congress
did not direct that brokerage be paid By the same token it did
not proscribe agreements among carriers not to pay it or to
restrict it to less than 114 Hence there is no basis for an

argument that such agreements in their impact upon an indi
vidual member with contrary desires respecting brokerage run

c Unter to the statute The Committee Reports accompanying
P L 87 254 contain no comment on such carrier agreements
although Congress unquestionably was aware of the matter and
had undertaken to deal with it in some of the earlier legislative
materials Obviously we cannot infer that Congress intended
us to read into the statute important exceptions to the language
it employed

Basically P L 87 254 was designed to overcome the Board s

regulations which would have eliminated carrier payments of

brokerage to freight fqrwarders in the export foreign commerce

of the United States as being the source of much malpractice
Congress disagreed that the remedy should be a complete ban
on brokerage It concluded that brokerage could be authorized
if forwarder licensing and other safeguards were provided to
take care of malpractices It also found most persuasive testi

mony by carriers who were supporting the forwarders that the

forwarders services were in fact of value to them and they were

willing and desired to continue to pay a reasonable fee therefor
if permitted to do SO

3

3 Thus the Senate Commerce Committee Senate Rept 691 87th Cong 1st Sess p 3 4
5 7 reported that the carriers supporting the forwarders felt the work of the forwarders

was of value to them well worth the 114 percent brokerage they now pay and would gladly
continue to pay In the House Committee Report House Rept 1096 supra P 3 it was

phrased this way Testimony before the committee by the carriers was to the effect that this
1 I4 percent brokerage was a justifiable fee to be paid by them and that this arrangement

would be entirely satisfactory to the various conference lines
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Congress accordingly consented to the payment of brokerage
But it did not see fit to require a carrier to make such payment
and it set no rate therefor if paid The language Congress em

ployed in the statute section 44 e is that a carrier may

compensate a forwarder The forwarders themselves concede

that this is permissive at least as to an individual carrier who

they admit is free to compensate a forwarder or not assuming
of course the statutory conditions for payment are met While

disputing a like freedom for group action not to pay the for

warders further admit that conferences may agree to pay broker

age may agree to set the upper limit of brokerage so long as it

is at least 114lJ of the freight charge and may agree to prohibit
brokerage altogether in the domestic offshore trades although
P L 87 254 expressly applies to these trades The interpretation
the forwarders seek to give the statute is therefore manifestly

inconsistent

Congress handling of the brokerage rate question lends further

support to our construction of P L 87 254 Although it con

sidered specifying the rate for brokerage if paid or an upper

limit on what could be paid no attempt was made in the statute

as finally written to fix any figure Instead P L 87 254 by its

language permits the carrier to determine the extent of the

value rendered by the forwarder Commenting on this language
the House Committee said it did not intend that it should act

as a diminution of the historical 114 percent as brokerage and

the forwarders stress this in their argument However the fol

lowing statement by the Senate Committee does not express the

same view but one which shows that brokerage if paid may vary

in amount and is thus compatible with the permissive nature of

the statute s compensation provisions
Defore deciding to delete the provision limiting brokerage to 5 percent

your committee considered reducing that maximum percentage or even spe

cifying 114 percent However the amount of brokerage which carriers or

conferences thereof pay is a matter which like the fixing of ocean freight
rates has been and we think should continue to be l ft to free enterprise

determination Such determination must be subjected to the Board s vigilant

enforcement of pertinent provisions of the Shipping Act 1916 as amended

by this Act and all other applicable laws In our opinion an element of

elastici y is necessary in order to meet ever changing needs of international

shipping serving the foreign commerce of the United States

House Rept 1096 supra p 3 Senate Rept 691 supra p 6
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Brokerage agreements among carriers regulate competition and

it is well settled that they are within the plain compass of sec

tion 15 5 That section we think must furnish the answer to our

problem since such agreements are not proscribed by P L 87

254 As amended by the dual rate statute P L 87 346 supra

section 15 requires the disapproval cancellation or modification

of carrier agreements which we find inter alia to be detrimental

to the commerce of the United States or contrary to the public
interest We see no occasion here to determine what the pub ic

interest amendment may add to section 15 Throughout the

long standing brokerage controversy detriment to the commerce

has been interpreted and applied in a manner that encompasses

the public interest and we are satisfied that it must control our

present course

It will be helpful in illuminating the result we reach to briefly

review at this juncture the law concerning carrier agreements
affecting brokerage as it existed at the time of the prior report
herein Until 1957 the Board and its predecessor had consistently
held that carrier agreements prohibiting brokerage or limiting it

to less than l1A of freight are detrimental to the commerce

of the United States Pacific Westbound Conference Agreement
2 U S M C 775 1946 Agreements and Practices Pertaining to

Brokerage 3 U S M C 170 1949 The Joint Committee of
Foreign Forwarders Assn et al v Pacific Westbound Confe1 ence

et al 4 F M B 166 1953 The Agreements and Practices case

like the instant proceeding was a general investigation into the

subject The named respondents were all outbound conferences

and their member lines having prohibitions on the payment of

brokerage except the Pacific Coast European Conference which

for some reason presumably inadvertence was not named How

ever this conference appeared in the proceeding and offered evi

dence

As expressed particularly in the Agreements and Practices

case the substance of the above holdings was that the forward

5 The forwarders argument that carrier agreements regulating brokerage are beyond the

scope of section 15 of the Act cannot be taken seriously Put forth in the alternative one

facet of the argument is bottomed on the premise that the carriers are in competition with

the forwarders for forwarding business and conspire to refuse brokerage in order to destroy

the forwarders and take over their business Another facet is discussed at page 36 of the

prior Report herein The argument is at odds with the facts with precedent and with much

of the forwarders principal position
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ing industry makes a valuable contribution and is essential to
the United States commerce that a considerable portion of its
revenue is derived from brokerage and that it is determental
to the commerce to allow concerted carrier action that would in
its ultimate over all effect seriously impair the industry s ability
to function by depriving it of such revenue The respondent
conferences were accordingly ordered in March 1950 to remove

from their agreements or tariffs prohibitions against the pay
ment of brokerage and limitations on the amount thereof to less
than 114 of freight This they did but not until they had un

successfully chaIIenged the order in two separate three judge
district courts one on the east coast and one on the west Both

courts specificaIIy upheld the finding of detriment to the com

merce
6

In October 1954 the Board commenced an action against the
Pacific Coast European Conference aimed inter alia at bringing
its brokerage practices into line with the foregoing decisions since

they did not in some instances conform thereto The conference
took the position that it was not a named respondent in the Agree
ments and Practices case supra hence the order therein was

inapplicable to it So far as here relevant the result of the pro
ceeding was inconclusive The Board decided not to require the
conference to modify its practices as per the prior holdings pend
ing the outcome of a new general investigation which the Board
announced it would conduct for the purpose among otherS of

reconsidering the extent to which conferences may properly pro
hibit or limit brokerage payments without detriment to the com

merce of the United States The Board explained that certain of

the premises underlying the Agreements and Practices decision

may not generaIIy be true today though it could not so find on

the record then before it Pacific Coast European Conference
Payment of Brokerage 5 F M B 225 at 237 1957

The instant proceeding Docket 831 is the general investigation
the Board thus announced it would undertake It was instituted
in January 1958 and was subsequently consolidated for hearing

e AUantic Gulf W Coast of Central America and Mexico Conf et al v United States

94 F SuPp 138 USDC S DNY 1950 Pacific Westbound Conf et al v United States
94 F Supp 649 USDC ND Calif 1950 In the latter case the court said We agree

with the New York court that the record sustains the conclusion that the activities of the
freight forwarders have had a substantial proximate bearing upon the development of

American maritime commerce and that the chaIlenged provision of the conference agreements
results in detriment to the commerce of the United States
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with Docket 765 which had been commenced some years earlier
as a general investigation into the practices of ocean freight for
warders with a view to amending the Board s General Order 72

pertaining to freight forwarders In its Report of June 29 1961
on these consolidated dockets the Board s major conclusion as

previously noted was that brokerage payments were the source of

malpractices and therefore should be totally prohibited This con

clusion having been reached on the larger issue of permitting
brokerage at all subsidiary questions as to the propriety of car

rier agreements that regulate brokerage were rendered academic
and the findings in tJle prior cases concerning such agreements
became as the Board said of no further material effect p 42

The premise for this action of the Board that brokerage would
not thereafter be paid was of course reversed by Congress The

practice of paying brokerage in the outbound foreign commerce

has continued uninterruptedly and is very widespread The situ
ation in this and other significant respects is thus exactly what
it was at the time of the Board s Report and what it had been
for a decade or more prior thereto under the added impetus given
the practice by the aforesaid agency and court decisions con

demning certain conference activity against brokerage
In its Report the Board found as the earlier decisions had that

United States exporters are largely dependent upon forwarders to

perform essential services and the forwarding industry is an

integral part of the commerce of the United States and makes a

valuable contribution to foreign trade p 7 8 The industry s

substantial revenue from brokerage was detailed p 10 11 and
the importance thereof recognized the impact of losing such

revenue would undoubtedly be severe p 21 35 7 The Board

believed however that the loss of brokerage revenue could and

should be wholly recovered through increased forwarding charges
to the shippers a position much disputed by the forwarders and

others and now settled we think by the action of Congress
authorizing brokerage payments The Board did not dispute and

seems to have acknowledged that if its solution to the problem of

lost brokerage revenue were wrong then the record herein con

firmed as the earlier cases had held that it would be detrimental

to the commerce for carrier agreements to deny brokerage or

restrict it below 114 of freight p 41

7 The Senate Commerce Committee also noted these facts and stressed them as reasons for

passing legislation that would permit brokerage to be paid Senate Rept 691 supra PP 9 4

7 F M C



60 FEDERAL MARITIME COMMISSION

In our view the foregoing circumstances point clearly to a

finding on this reconsideration of Docket 831 that carrier agree
ments of the type described are detrimental to commerce Weare

reinforced in this view by the fact that Congress in permitting
brokerage undertook to provide its own remedy in the form of

licensing conditions precedent to payment and increased regula
tory authority for dealing with the malpractices the Board had

found and which had influenced its decision so heavily In effect

the grounds for the Board s actions including its overturning of
the prior cases were eliminated We have found no other ground
for upsetting the prior cases in this record or in the conferences

argument and the Board s findings read in the light of the radical

ly changed situation that actually evolved appear to support ad

herence to those cases If therefore there is to be a revision of the

prior holdings as respects either prohibitions or the 114 mini

mum rate it will have to come in a future proceeding as the result

of some new and compelling factors which can stand the test under
the several requirements of section 15 as amended

We conclude and find on this record that agreements between

common carriers by water in the export foreign commerce which

prohibit brokerage or limit the amount thereof to less than 114
of freight charges operate to the detriment of the commerce of

the United States and are contrary to the public interest in viola

tion of section 15 of the Shipping Act 1916 as amended All

conferences or associations of common carriers by water in the

outbound trades in the foreign commerce of the United States in

cluding the Pacific Coast European Conference are respondents
herein and required to conform their brokerage practices to this

ruling An appropriate order accompanies this Supplemental
Report

Agreements concerning brokerage in the offshore domestic

trades are excluded from this ruling since the conditions in those

trades are materially different and brokerage is not normally paid
as more fully set forth at pages 29 30 of the Board s Report

Finding 8 of the Board s Report and Order is set aside and to

the extent inconsistent with this Supplemental Report the Board s

Report and Order are superseded
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ORDER

At a Session of the FEDERAL MARITIME COMMISSION held

at its office in Washington D C this 18t hday of January 1962

1962

NO 831

PRACTICES AND AGREEMENTS OF COMMON CARRIERS BY WATER IN

CONNECTION WITH PAYMENT OF BROKERAGE OR OTHER FEES TO

OCEAN FREIGHT FORWARDERS AND FREIGHT BROKERS

Petitions having been filed for stay and for reconsideration and

reargument of the Report and Order of the Federal Maritime

Board entered in this proceeding on June 29 1961 the proceeding
having been stayed pending further consid ration pursuant to

such petitions and the Federal Maritime Commission as successor

to the Board having fully considered the matter including briefs
and oral argument submitted to the Commission by the parties
and having entered of record a Supplemental Report containing
the Commission s findings and cOlclusion thereon which Supple
mental Report is by reference incorporated herein

It is Ordered That Finding 8 of the Board s Report and Order

of June 29 1961 is set aside and to the extent inconsistent with

our Supplemental Report said Report and Order of the Board are

superseded and

It is Further Ordered That all conferences or associations of

common carriers by water in the outbound trades in the foreign
commerce of the United States including the Pacific Coast Euro

pean Conference shall prior to March 23rd 1962 modify their

conference agreements regulations and tariffs so as to eliminate

therefrom any provisions which are not in compliance with the

findings and conclusion contained in the said Supplemental Report

By the Commission
Sgd THOMAS LISI

Secretary
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SPECIAL DOCKET No 243

Y HIGA ENTERPRISES LTD

V

PACIFIC FAR EAST LINE INC

Decided January 18 1962

Pacific Far East Line found to have violated section 2 of the Intercoastal

Shipping Act 1933 46 U S C 844 by charging and collecting com

pensation for the transportation of vans knocked down from Honolulu

Hawaii to Agana Guam between July 21 and August 8 1961 at less

than the rate specified in its tariff schedule on file with the Federal

Maritime Commission

Permission granted to PFEL to abstain from collecting undercharge

John Cunningham for Pacific Far East Line Inc

REPORT OF THE COMMISSION

THOS E STAKEM Chairman JOHN HARLLEE Vice Chairman

ASHTON C BARRETT Commissioner JOHN S PATTERSON

Commissioner

BY THE COMMISSION

On October 20 1961 Pacific Far East Line Inc PFEL filed

an application pursuant to Rule 6 b of the Commission s Rules
of Practice and Procedure seeking an order granting permission
to waive the collection of undercharges with respect to a shipment
fvans knocked down from Honolulu Hawaii to Agana Guam
No oral argument or briefs were submitted The presiding

examiner in an initial decision served on December 5 1961 found

the rate as filed to be unjust and unreasonable and granted the

waiver sought by PFEL On January 4 1962 we served notice
of our determination to review the examiner s decision

7 F M C
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Prior to the shipment involved here the applicable filed tariff 1

of PFEL contained no classification for vans knocked down arid

that cargo should have moved under the classification of Cargo
NOS W1M 80 00 PFEL found that it could not obtain the

carriage of vans knocked down from Hawaii to Guam at the
80 00 rate PFEL learned from discussions with Y Higa Enter

prises that such carriage could be secured if PFEL would reduce
its rate to 43 00

Thereafter PFEL pursuant to section 2 of the Intercoastal
Shipping Act 193q applied for permission to establish in its
tariff on less than the required thirty days notice a new classifi
cation to wit Vans Knocked Down and Packing Material W1M
43 00 local rate Permission to do so on not less than three

days notice was granted by the Federal Maritime Board on July 1
1961 Special Permission 3936 Pursuant to that grant PFEL

published the new classification in its tariff FMB F No 3 as Item
No 2172 on second revised page No 85 issued July 14 1961
effective July 19 1961 However PFEL neglected to file the new

tariff with the Board as required by section 2 of the Intercoastal
Shipping Act and consequently the change did not become legally
effective

On July 20 1961 PFEL transported a shipment of vans

knocked down for Y Higa Enterprises from Honolulu to Agana
PFEL charged and collected freight in the amount of 1 526 00

computed on the newly established but unfiled tariff The rate

legally in effect at that time would have produced an additional

charge of 1 795 00 It is the collection of the undercharge that
PFEL seeks permission to waive When PFEL became aware of
its failure to file the new rate it again sought permission to estab

lish the new rate on less than thirty days notice Permission to
do so was granted and the new rate and classification properly
filed with the Board on August 4 1961

DISCUSSION

PFEL admits that the rate 43 00 harged was not the legally
effective rate and that it should have charged and collected freight
charges at the 80 00 rate PFEL further admits that the freight
charges applicable 80 when this shipment moved were unlaw
ful in violation of section 18 of the Shipping Act 1916 as

amended

1 Pacific Far East Line Inc Guam Freight Tariff No 3 FMB F No 3
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We agree with PFEL that the legally applicable rate for the

shipment under consideration was 80 00 not 43 00 The ship
ment under consideration is subject to the provisions of the Inter

coastal Shipping Act 1933 which makes it unlawful to charge
or demand or collect or receive a greater or less or different com

pensation for the transportation of property than the rates fares

and or charges which are specified in its schedules filed with the

Board and in effect at that time PFEL therefore has violated

section 2 of the Intercoastal Act The facts before us do not indi

cate that the violation was a deliberate or intentional act by
PFEL Had PFEL promptly filed the tariff revision of July 14

1961 with the Board there would have been no violation and the

43 00 rate charged and collected would have been legally in effect

PFEL circulated a tariff supplement to the shipping public

showing that the 43 00 rate was to become effective on a date

prior to the shipment by Y Higa Enterprises Ltd The 43 00

rate had been determined after discussions with shippers and in

view of the fact that the legal effective rate 80 00 was too high
to economically warrant any movement of vans The failure of

PFEL to file the rate with the Board was an unjust and unreason

able practice the results of which however should not be placed
upon a seemingly innocent shipper Accordingly we will grant
the waiver sought

We need not here determine whether the 80 00 Cargo NOS

rate was unj ust or unreasonable nor are we required to exercise

our powers under either section 18 of the Shipping Act or section

4 of the Intercoastal Act The rate has now been properly changed

pursuant to the permission granted by the Federal Maritime

Board

An appropriate order will be entered
7 F M C
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ORDER

At a Session of the FEDERAL MARITIME COMMISSION held
at its office in Washington D C this 18th day of January 1962

1962

SPECIAL DOCKET No 243

Y HIGA ENTERPRISES LTD

v

PACIFIC FAR EAST LINE INC

Whereas the Commission on the 18th day of January 1962

having made and entered a report stating its conclusions and deci

sion herein which report is hereby referred to and made a part
hereof

It is ordered That the application of Pacific Far East Line Inc

to waive collection of certain undercharges be and hereby is

granted
By the Commission

Sgd THOMAS LISI

Secretary
SEAL

F M C



FEDERAL MARITIME COMMISSION

No 927

WEST INDIES FRUIT COMPANY AND Dow JENKINS SHIPPING
COMPANY

V

FLOTA MERCANTE GRANCOLOMBIANA S A

Decided January 22 1962

Respondent s rate on bananas from Ecuador to Galveston Texas found not

to be unduly preferential or prejudicial between shippers or ports in

violation of Section 16 Shipping Act 1916 nor unjustly discriminatory
between shippers or ports in violation of Section 17 Shipping Act 1916

Robert N Kharasch William J Lippman and Samuel W Sha

piro for complainants
Renato C Giallorenzi for respondent

REPORT OF THE COMMISSION

THOS E STAKEM Chairman JOHN HARLLEE Vice Chairman

ASHTON C BARRETT Commissioner JOHN S PATTERSON

Commissioner

BY THE COMMISSION

This proceeding arises out of a complaint filed by the West

Indies Fruit Company and Dow Jenkins Shipping Company
complainants alleging that the rate charged by respondent

Flota Mercante Grancolombiana S A Flota for the carriage
of complainants bananas from Ecuador to Galveston Texas

subjects complainants and the Port of Galveston to an undue and

unreasonable prejudice or disadvantage in violation of Section

16 of the Shipping Actt 1916 the Act and results in a rate

1 46 U S C 815 and 816

7 F M C
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which is unjustly discriminatory between shippers and ports in
violation of Section 17 of the Act for the following reasons

1 the rate charged complainants by Flota for the carriage of
their bananas from Ecuador to Galveston is the same as that

charged other shippers for the carriage of bananas from Ecuador
to North Atlantic ports particularly Baltimore 2 Galveston
is closer to Ecuador than North Atlantic ports 3 the vessels

used by Flota in its Gulf service are older and slower than those

used in its North Atlantic service 4 the Gulf service is irregu
lar and 5 the difference in service to the respective areas has

profound competitive effects Hearing was held before an

examiner and in his initial decision he concluded that no violation
of Sections 16 or 17 had been shown Exceptions to the initial
decision were filed and oral argument was heard Exceptions
and proposed findings not discussed in this report nor reflected
herein have been considered and found not justified by the facts
or not related to material issues in this proceeding

Complainants with their principal place of business in Miami
Florida have imported bananas into Galveston from Ecuador
since 1951 and the predecessor of complainant West Indies be

gan using Flota s vessels in 1957 on a contract basis As of

August 1959 the rates to Galveston ranged from 26 00 to 27 00
a ton or between 9 and 16 percent lower than Flota s rates to
the North Atlantic from Ecuador Under Flota s pro forma
forward booking contracts dated September 1 1959 which were

offered to all qualified shippers of bananas a rate of 34 00 a

ton was established from Ecuador to both Baltimore and Galves
ton Both before and subsequent to the signing of the forward

booking contracts complainant West Indies made repeated efforts
to get the Galveston rate reduced and on each of these occasions
Flota agreed that the Galveston rate was too high and should
be lower than the Baltimore rate Despite the efforts of com

plainant and the agreement of respondent the rate remained
34 00 a ton

Galveston is 408 miles closer than Baltimore to Guayaquil the

principal banana port in Ecuador the equivalent of about one

day s steaming time The vessels used by Flota in its Galveston

service are older and slower than the vessels used in the Balti

more service Between September 1959 the date of the present
forward booking contracts and the middle of February 1961

one month prior to hearing there were 50 voyages in Flota s

Galveston servi e as compared to 73 voyages in its Baltimore
7 F M C
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service There are three sailings a month in the Galveston serv

ice but the booking contracts contain no provision as to the

scheduling of arrivals Of the 50 Galveston arrivals only 18

or 36 percent were within one day of a regular schedule in

contrast 60 of the 73 Baltimore arrivals or 82 percent were

within one day of a regular schedule Compainants used Galves

ton as a distribution center and some shipments are made as far

north as Winnipeg and Toronto Canada as far east as Ohio and

as far west as Colorado Arizona and New Mexico Prior to

September 1959 the market price of bananas at Gulf ports had

been generally a half cent a pound 10 a ton below the market

price at North Atlantic ports 2 and through absorption of the

inland freight differentials and by the expanded use of trucks

Gulf importers were able to compete to some extent in the above

northern and eastern areas with importers at North Atlantic

ports The parity of the Gulf and North Atlantic rates lessened

the ability of Gulf importers to compete
Complainants total sales in the so called common market area

ar 6 of their total imports through Galveston but only 3

of the fruit carried on Flota s vessels goes to this common market

Complainants principal competition comes from bananas im

ported into New Orleans Only 18 of the hundreds of buyers
in the common market have purchased bananas from both com

plainants and North Atlantic importers Houston is the regular
port of call for lota for the loading and unloading of general

cargo and a short deviation is made to Galveston to discharge

complainants bananas

Complainants have alleged two separate violations of Sections

16 and 17 of the Act the relevant portions of which read as

follows

Section 16 That it shall be unlawful for any common carrier by water

either alone or in conjunctIOn with any other person directly or in

directly

First To make or give any undue or unreasonable preference or advantage

to any particular person locality or description of traffic in any respect

whatsoever or to subject any particular person locality or description of

traffic to any undue or unreasonable prejudice or disadvantage

Section 17 That no common carrier by water in foreign commerce

shall demand charge or collect any rate fare or charge which is unjustly

discriminatory between shippers or ports

2 In the opinion of the witnesses United Fruit Company sets the market

price of bananas at both North Atlantic and Gulf ports

j r M C
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Complainants contend that 1 it is not nece sary to prove
competitive injury from a preferred shipper to establish a port
discrimination violating Sections 16 and 17 of the Act and 2

it is not necessary to prove loss of specific sales to a preferred
shipper in order to prove competitive injury from a discrimina
tion

On the one hand complainants have charged that Flota s rate
of 34 00 a ton on bananas to Galveston subjects complainants
to undue and unreasonable prejudice confers an undue or un

reasonable preference upon banana importers into Baltimore
and is unjustly discriminatory as between complainants and Bal

timore importers Complainants also charge that Flota s rate to
Galveston confers an undue or unreasonable preference upon the

Port of Baltimore subjects Port Galveston to undue or unreason

able prejudice and is unjustly discriminatory as between the Port
of Galveston and the Port of Baltimore Thus complainants
allege discrimination as between shippers and discrimination as

between ports both in violation of Sections 16 and 17 of the Act

Complainants have confused their arguments in support of these
two separate and distinct violations We deal with them sepa

rately herein

The manifest purpose of the Sections 16 and 17 is to require
common carriers subject to the Act to accord like treatment to
all shippers who apply for and receive the same service Ameri

can Tobacco Co v Compagnie Generale Transatlantique 1 D S S
B 53 56 1923 Prejudice to one shipper to be unjust must

ordinarily be such that it constitutes a source of positive advan

tage to another Port of Philadelphia Ocean Traffic Bureau v

The Export 8 S Corp et al 1 D S S B 538 1936 There must
be at least two interests involved in any case of preference
prej udice or discrimination and it is essential that there be estab

lished an existing and effective competitive relationship between
the two interests Huber Mfg Co v N V 8toomvart Maatschap
pij Nederland et al 4 F M B 343 1953 American Peanut

Corp v M M T Co 1 D S S B 78 1925Boston Wool

Trade Assn v M M T Co 1 U S S B 24 1921 Eagle
Ottawa Leather Co v Goodrich Transit Co 1 D S S B 101

1926 This competitive relationship is necessary not only to

show the extent to which the complaining shipper was damaged
by the alleged preference prejudice or discrimination its estab

lishment is also necessary to prove the violation itself American

Peanut Corp v M M T Co supra Boston Wool Trade Assn

7 F M C
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v M M T CO supra Complainants have confused proof of

the competitive relationship itself with proof of the character

intensity and effect of that relationship In order to prove a vio

lation of Sections 16 and 17 it is necessary t first establish the

competitive relationship itself Proof of the character intensity
and effect of the competitive relationship is necessary to prove
the amount of damages and sustain an award of reparations

It is for complainants to establish the existence of an effective

competitive relationship between themselves and banana importers
into Baltimore On the record before us they have failed to do so

Of the hundreds of buyers in the common market only 18 purchase
Galveston bananas from complainants and there is no substantial
evidence in the record to show that complainants bananas compete
with bananas imported into Baltimore It is worthy of note that

the evidence of record leads just as reasonably to the conclusion

that complainants primary competition in the so called common

market comes from North Atlantic ports other than Baltimore

Complainants principal witness stated that he had no conception
of the percentage of fruit imported into Baltimore on Flota s

vessels actually purchased by the 18 buyers in question Rule 10

0 of this Commission s Rules of Practice and Procedure places
the burden of proving the fact of the necessary competitive re

lationship upon complainants as the proponents of the order in this

proceeding This burden cannot be satisfied by mere assertions

of competition unsupported by substantial evidence of record

In order to sustain an award of reparations for damages result

ing from a discrimination complainant must show specific pecuni
ary loss This principle was recognized by our predecessor in

Waterman v Stockholms 3 F M B 248 where the Board said at

page 249

It has long been established by the courts and Government agencies having
jurisdiction in such matters that a damages must be the proximate result

of violations of the statute in question b there is no presumption of

damage and c the violation in and of itself without proof of pecuniary
loss resulting from the unlawful act does not afford a basis for reparation
Citing Pennsylvania R R Co v Int l Coal Co 230 U S 184 203 206 Em

phasis supplied

See also Eden Mining Co v Bluefields Fruit S S Co 1 V S S
B 41 and Cudahy Packing Company v Atchison Topeka and

Santa Fe Railway Company et al 234 LC C 569 1939

In attempting to show pecuniary loss complainants point to the

historical differential of half acent a pound between the market

7 F M C
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price of bananas at Gulf ports and the market price of bananas at
North Atlantic ports with the Gulf price the lower Complainants
contend that this differential is due to the fact that transportation
costs to the Gulf are half a cent a pound less than transportation
costs to North Atlantic ports As authority for this assertion com

plainants cite the testimony of Mr Fulks Vice President of

Marketing Standard Fruit and Steamship Company which is en

gaged in the business of importing and distributing bananas Mr
Fulks admitting that he was not a Nlshipping man testified in a

general way that as a rule of thumb his company used half a

cnet a pound as the difference in cost between operating chartered

ships into New Orleans the only Gulf part served by Standard
and operating chartered ships to New York or Charleston Evi
dence regarding the operation of chartered ships into New Orleans
New York and Charleston does not support a charge of dis
crimination against common carrier vessels operating into Gal
veston and Baltimore and we find that such testimony does not
support complainants assertion that the 10 00 a ton differential
in market price is due to a corresponding differential in trans
portation costs

After pointing to the historical differential in market prices at
Gulf ports and Atlantic ports and equating this differential with
an alleged corresponding differential in transportation costs in
favor of Gulf ports complainants argue that Flota abolished the
differential by raising both the Baltimore rate and the Galveston
rate The Galveston rate was raised from 26 to 27 a ton to 34
a ton and at the same time the Baltimore rate was raised to 34
The complainants argue that their pecuniary loss is half a cent a

pound or 10 a ton but they are willing to accept 7 00 a ton or

the difference between the old Galveston rate and the present
Galveston rate of 34 00 Fatal inconsistencies appear in com

plainants arguments Complainants in their brief state that
Flota in 1958 established its Gulf rates 15 percent below its Balti
more rates citing a table appearing at page 6 of their brief We
need only point out that the table to which complainants refer com

pares the Galveston rates with rates into Philadelphia no mention
is made of Baltimore Various ships are involved and the per
centage of differential between Philadelphia and Galveston ranges
from 9 to 16

Charges that Flota has discriminated against complainants and
the Port of Galveston and preferred banana importers into Balti

more and the Port of Baltimore are not sustained by evidence
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showing rates cost of service etc to New York Philadelphia
Charleston or New Orleans

It is the contention of complainants that it is unnecessary to

show a competitive relationship between the prejudiced and

preferred port to establish discrimination as between localities

and ports in violation of Sections 16 and 17 We do not agree As

in cases of discrimination between shippers it is essential to

establish an existing and effective competitive relationship in

cases of port discrimination In New York Port Authority v

A B Svenska 4 F M B 202 1953our predecessor the Federal

Maritime Board discussing proof of unjust discrimination under

Sections 16 and 17 said at page 205

In order to sustain the charge of unjust discrimination under these provi
sions of the Shipping Act complainant must prove 1 that the preferred
port cargo or shipper is actually competitive with the complainant 2 that

the discrimination complained of is the proximate cause of injury to com

plainant and 3 that such discrimination is undue unreasonable or unjust

Phila Ocean Traffic Bureau v Export S S Corp 1 U S S B B 538 541

1936 H Kramer and Co v Inland Waterways Corp et al 1 U S M C

630 633 1937 Emphasis added

The need for such a competitive relationship is obvious for

the evil which Congress sought to correct when it included local

ities and ports in the prohibitions of Sections 16 and 17 was the

unnatural diversion of cargo from one port to another by com

mon carriers by water through the medium of unjustly discrim

inatory rates or charges Thus to the extent that cargo is diverted

from one port to another the two ports occupy a competitive
relationship with respect to the diverted cargo Port of Phila

delphia Ocean Traffic Bureau v Export S S Co et al supra

Complainants cite two cases Sun Maid Raisin Growers Assn v

Blue Star Line 2 U S M C 31 1939 and Grays Harbor Pulp
Paper Co v A F Klaveness Co 2 U S M C 366 1940 as

supporting their proposition that it is not necessary to show a

competitive relationship to establish port discrimination In the

Sun Maid Raisin case the Commission found violations of Section

16 and 17 because there was substantial competition among the

ports in question As stated by the Commission at page 37

As hereinbefore indicated as between Stockton Oakland Alameda and

San Francisco there is substantial competition Various shippers competing

with shippers using the terminal ports on San Francisco Bay are desirous

of routing their traffic through the port of Stockton but due to the existing
rate adjustment they cannot do so pxcept to their prejudice Emphasis
supplied
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We agree as in the Gray s Harbor case that a carrier s action

which precludes the movement of cargo through a port constitutes

discrimination however the competitive relationship being
present the removal of the discrimination would result in a re

sumption of actual competition That is not the case here how
ever All of the shipments here at issue moved pursuant to two

year forward booking contracts All of Flota s space suitable for
the carriage of bananas to both Galveston and Baltimore was

contracted for during the period in question Complainants ad
mit that under such conditions there was no diversion of cargo
from Galveston to Baltimore but at the same time they contend
that such a diversion was merely delayed and would take place
in the future There are two deficiencies in complainants argu
ment

First complainants seek reparations and allege port discrim
ination for a period in which we have found that there had been
no diversion of cargo Secondly there is no evidence in the record

showing that should such a diversion occur it would be to Balti

more In failing to establish the required competitive relation

ship between the Port of Baltimore and the Port of Galveston
and in failing to show by substantial evidence of record that
Flota s rates resulted in a diversion of cargo from Galveston

complainants have failed to sustain their allegation of discrimina

tion between ports in violation of Sections 16 and 17 of the Act
On the record before us we find that complainants have failed

to show a violation of either Section 16 or Section 17 of the Act

The complaint shall be dismissed

7 F M C



74 FEDERAL MARITIME COMMISSION

ORDER

At a Session of the FEDERAL MARITIME COMMISSION held

at its office in Washington D C on the 22nd day of January
1962

No 927

WEST INDIES FRUIT COMPANY AND Dow JENKINS

SHIPPING COMPANY

v

FLOTA MERCANTE GRANCOLOMBIANA S A

This proceeding being at issue upon complaint and answer on

file having been duly heard and full investigation of the matters

and things involved having been had and the Commission on the

date hereof having made a report stating its conclusions decision

and findings therein which report is hereby referred to and made

a part hereof

It is Ordered That the complaint in this proceeding is dismissed

By the Commission
Sgd THOMAS LISI

Secretary
SEAL
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NO 898

CALIFORNIA STEVEDORE BALLAST CO ET AL

v

STOCKTON PORT pISTRICT ET AL

Decided January 25 1962

Agreements between Stockton Elevators Inc and Stockton Port District held

subject to Section 15 of the Shipping Act 1916

Further held that by said agreements and acting thereunder respondents
Stockton Elevators Inc and Stockton Port District have put into

effect a practice related to and connected with receiving handling and

delivering property which practice is unjust and unreasonable operates
to the detriment of the commerce of the United States and is contrary
to the public interest By putting into effect and carrying out that

practice said respondents have failed to establish the just and reason

able practices required by Section 17 of the Shipping Act 1916

Cease and desist orders entered

Richard W KUrrus for complainants
J Richard Towsend or Stockton Port District respondent

H Stanton 01 se1 and Joseph Ma1 tin J1for Stockton Elevators

Inc respondents
John Hays for Stockton Bulk Terminal Company of California

respondent
J Ke1lvin Rooney and Lloyd S MacDonald for California Asso

ciation of Port Authorities intervener

John F McCarthy and Willard Walke1 for Port of Longview
and Port of Vancouver interveners

Norman Suthe1 land for Commission of Public Docks of the

City of Portland Oregon intervener

7 F M C
75

775 794 0 65 7



76 FEDERAL MARITIME COMMISSION

REPORT OF THE COMMISSION

THOS E STAKEM Chairman JOHN HARLLEE Vice Chairman

ASHTON C BARRETT Commissioner JOHN S PATTERSON

Commissioner

By THE COMMISSION

Complainants are stevedores who attack an arrangement and

agreements between the respondents Stockton Elevators Inc

hereinafter Elevators and Stockton Port District herein

after the Port 1

By said arrangement and agreements Elevators grants to the

Port the exclusive right to perform all the usual or necessary

dockside and other wharfinger and stevedoring services in con

nection with the mooring loading to and unloading from water

craft of bulk grain and other bulk commodities It is the exclu

sive which is to say the monopolistic character of the arrange

ment to which the excluded complainant stevedores object
Relevant facts in some detail were found upon substantial

record evidence by our Chief Examiner who heard the testimony

and we adopt those findings set out in the six numbered sections

which follow as our own The Chief Examiner s footnotes have

been changed to underscored statements within brackets so as

to avoid confusion with our own footnotes

1 Complainants hold themselves out and are ready able and

willing to perform stevedoring work of all types at Stockton as

well as in the San Francisco Bay area Generally they are em

ployed by the vessel owner or operator and work under the direc

tion or control of the master of the vessel In loading grain the

functions of the stevedore begin only after grain leaves the

loading spout
2 The Port of Stockton located 75 nautical miles from the

Golden Gate is a public corporation operating terminal facilities

at Stockton California and as such is admittedly an other person

subject to the 1916 Act carrying on the business of forwarding

or furnishing wharfage dock warehouse or other terminal facili

I

Complainants are California Stevedore and Ballast Co Marine Terminals

Corporation The San Francisco Stevedoring Co Schirmer Stevedoring Co

Ltd Seabrard Stevedoring Corporation and Yerba Buena Corporation
As defined in Section 15 of the Shipping Act 1916 and as used in this

opinion the term agreement includes understandings and arrangements
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ties in connection with a common carrier by water See section

1 of the 1916 Act It publishes a terminal tariff which sets forth

the exclusionary stevedoring practice The tariff does not apply
to bulk milled rice since the Port contends that the rice operation
is not subject to the Board s jurisdiction inasmuch as it is not in

connection with a common carrier by water As of now the ex

clusionary practice extends only to grain rice logs and Army
cargo The Port sub contracts its stevedoring work to private
stevedoring companies which load the grain onto the vessel under

supervision of port personnel
3 Respondent Elevators is a private corporation which owns

and operates as a public utility grain elevators and terminal
facilities at the Port It owns or leases the land on which the

facilities are located It has facilities for unloading rail cars

trucks and barges Originally it had a capacity of two 2 million

bushels for grain and pelletized feed which was enlarged con

siderably by the construction of four additional silos for the ex

clusive storage and handling of the rice of Rice Growers Asso

ciation of California When a ship is to be loaded employees of

Elevators run the elevator operation which moves the grain and

rice to the end of the spout aboard ship An employee stationed

in one of the towers receives signals from the stevedore on the

ship as to when to pour or stop pouring grain The grain is con

veyed by belts to two spouts which swing fore and aft on the ship
and which can be extended or retracted in and out of thp ship
The rice facility is used only for handling rice of the Association

which ships the rice to Puerto Rico on the Ma1ine Rice Queen a

ship converted for the carriage of bulk milled rice This vessel

does not hold itself out as a common carrier but transports only
the rice of the Association which is the owner shipper and con

signee thereof

4 In performing stevedoring services on grain Le trimming
the stevedore hires the necessary personnel who load the ship
either by direct pour or by a mechanical grain trimmer which by
means of a high speed belt throws the grain into the desired loca

tion The Port owns two trimmers costing 9 000 each The

stevedore contacts the ship s agent in advance of loading to pre

pare for the proper stowage of the vessel so that it will be sea

worthy and the compartments will be utilized in accordance with

the terms of the charter party Prior to loading the stevedore

must obtain from the vessel a certificate from the National Cargo

Bureau stating that the fittings The fittings are installed by ship
7 F M C
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wrights and not by the stevedoTe are in compliance with Coast

Guard regulations for loading bulk grain However the inspector
of the Bureau who watches the loading enforces loading require
ments and thereafter issues a loading certificate which is prima
facie evidence of compliance with the regulations Any steve

doring company at Stockton would obtain all of its men except its

own superintendent from the union hiring hall including a walk

ing boss For direction of the men the superintendent turns to

the walking boss who watches the loading during the entire opera
tion All of the work is performed within the vessel and the only
use made of wharf facilities is electricity to operate the trimming
machines and use of the pier for movement of men and equip
ment to and from the ship

5 Many vessel operators and charterers have requested the

services at Stockton of the various complainants which they could

not provide due to the exclusionary practice in question Steam

ship company officials testified that the vessel operator has the

responsibility and legal obligation to deliver the cargo that the

selection and hiring of the stevedore is not only normally done by
the vessel operator but as one witness said it is practically a

universal right and that if they the steamship witnesses could

exercise such right they would not employ the stevedoring serv

ices of the Port but would rather employ one of the complainants
because as in any other business activity competition produces
more reasonable rates However there is no evidence that the

companies concerned suffered in any way by not having a choice

of stevedores at Stockton or that any of the complaining steve

dores would charge lower rates than the Port

6 The agreements which define the relationship between re

spondents and which grant to the Port the exclusive right to per

form wharfinger and stevedoring services on grain and rice have

not been filed with the Board for approval under section 15 of the

1916 Act The original agreement conferring this exclusive right
as to grain dated October 4 1955 expired on November 7 1960

with an additional 90 day period in which to negotiate a new con

tract These negotiations were being carried on at the time of
hearing The Port did not file the agreements because it contends

that Elevators is not an other person subject to the Act This

because a Elevators delivery of grain at the end of the spout
is a matter of convenience and is simply a delivery out of storage
and the completion of the storage functions and b Elevators

rice operation is not in connection with a common carrier by
7 F M C
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water It is also contended that Elevators operates only as a ware

houseman and is subject only to the jurisdiction of the Secretary

of Agriculture under the United States Warehouse Act 7 U S

Code 241

The agreement covering grain provides that the Port shall pay

certain sums of money for the exclusive right to stevedore bulk

grain cargoes which have ranged from approximately 150 000

to 250 000 per year since November 1958 Furthermore this

agreement dated October 4 1955 grants to the Port the prefer
ential right to use Elevators wharf provides for the method by
which the Port shall fix rates to be charged against the vessel

and stipulates that Elevators will deliver the grain at end of spout
on ship and will maintain and operate the belts conveyers boxes

tower and tower houses necessary for use in the loading and un

loading of vessels to or from elevator and or wharf

The agreements covering rice consist of a an agreement
dated September 15 1959 which grants to the Port for 20 years

the exclusive wharfinger and stevedoring rights as to rice bulk

grain and other bulk cargoes including packages loaded to or

from deep draft vessels provides that Elevators will deliver rice

to end of spout on ship provides for the method of fixing rates

against the vessel fixes the rates to be paid by the Port to Eleva

tors on the above named commodities except rice owned by the

Association which exception will be void if the Association

transfers its rice operations to Sacramento and provides that

Elevators shall maintain the facilities b an operating agree

ment dated October 13 1959 between the Port and Elevators

providing that the latter will perform the terminal services of

receiving storing and delivering of rice to end of spout which

the Port has agreed to handle for the Association and fixing the

rates to be paid by the Port to Elevators for said terminal serv

ices with provision for an annual distribution of finances be

tween the parties and c a lease dated October 19 1959 of the

facility by Elevators to the Port for 20 years at a specified rental

which grants to the Port an easement to use the conveyor system

through the facilities of Elevators to the end of spout on the

vessel

An official of Elevators testified that the reason for giving the

Port the exclusive stevedoring right was the inexperience of his

company in stevedoring work a desire to avoid possible labor

troubles and the fact that its competition for grain woId come
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from the Bay area Apparently this state ment has Teference to
the fact that complainant Manne TeTminals has a fifty percent
interest in Islais Creek G1dn Te rminal in San FTancisco wh7ch
competes with Elevators The Port s witness testified that it was

necessary for the Port to control the operational features of the

grain facility in order not only to ensure its success but to pro
tect the Port against competition from terminals in the Bay area

All of the complainants except San FTancisco Ste1 edo J iny eithe1

opeTate or have an interest either di1ectly or indirectly in the
terminal business at San Francisco It is customary in the Bay
area for terminals to reserve to themselves the right to perform
accessorial services in connection with the wharfinger business
But as a general rule they allow outside stevedoring companies
to perform stevedoring work on their facilities

The facts stated above are undisputed by exception or other
wise except that respondents question the traditional right of a

vessels master to select stevedores and deny that Elevators oper
ates terminal facilities Upon both points respondents are over

whelmed by the evidence As to the first it is clear that proper

loading of grain is an essential element in the ship s seaworthi

ness for which the master is responsible and see the uncontra
dicted testimony of J W IVr Schorer Pacific Coast Manager of
Holland America Lines Tr 82 With respect to the second the
elevator here is in and of itself a terminal facility in that it con

tains grains going aboard ships and which flow from the elevator

to ships moored at the elevator s wharf The elevator functions
as an important unit in loading common carriers by water at the

port of Stockton Respondents chief witness C W Phelps Traffic

Manager of the Port testified to the interest of the Port and
Elevators in seeing that Elevators facility performs a service
to the grain trade moving through the terminal and a success

to the Port of Stockton

Elevators itself testified through Exhibit 10 that its facilities
which are utilized by common carriers by water include dock

and wharf facilities suitable for docking of deep draft vessels
and facilities for storage and elevation of bulk grain and other
bulk commodities and also loading facilities for loading bulk
commodities from its storage facilities to vessels We come now

to determine if in the light of these facts the arrangement be
tween Elevators and the Port is and the exclusionary agreements
included in it are subject to the provisions of section 15 of the
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Shipping Act 1916 2 Our answer must be in the affirmative

Every agreement between persons subject to the Shipping Act

1916 if as here is undeniably the fact such agreement gives
special privileges or advantages controls regulates prevents 01

destroys competition or in any manner provides for an exclusive

preferential or cooperative working arrangement is subject to

section 15

Respondents first claim that section 15 does not apply because

while the Port is admittedly a person subject to the 1916 Act

Elevators is not such a person because Elevators is licensed and

operates under the United States Warehouse Act 7 D S C 241

This contention was considered and denied by the Federal Mari

time Board in D J Roach Inc v Albany P01 t District et al 5

FMB 333 334 1957 and by the Board and the Court of Appeals
for the Fifth Circuit in the Cargill case 5 FMB 648 287 F 2d 86

We hold here as was held in those cases that a grain elevator

carrying on the business of furnishing terminal facilities in con

nection with common carriers by water as Elevators does is a

person subject to our regulation under the Shipping Act 1916

although in its grain storage functions it can be regulated by the

Secretary of Agriculture under the United States Warehouse Act

Respondents second claim that section 15 does not apply and

that we lack power to strike down an unj ust and unreasonable

practice setting up a stevedoring monopoly because we lack power

to regulate the stevedoring business is also without merit and a

plain non sequitu1Our action in condemning and preventing such

unjust and unreasonable practices does not constitute regulation
of stevedoring

2 Section 15 reads in pertinent part as follows

That every common carrier by water 01 other person subject to this

Act shall file immediately with the Commission a true copy 01 if oral

a true and complete memorandum of every agreement with another such

carrier or other person subject to this Act 01 modification 01 cancellation

thereof to which it may be a party or conform in whole or in part fixing
or regulating transportation rates 01 fares giving 01 receiving special
rates accommodations or other special privileges or advantages control

ling regulating preventing or destroying competition pooling 01 appor

tioning earnings losses or traffic allotting ports 01 restricting 01 other

wise regulating the number and character of sailings between ports
limiting or regulating in any way the volume or character of freight or

passenger traffic to be carried or in any manner providing for an exclu

sive preferential or cooperative working arrangement The term agree

ment in this section includes understandings conferences and other

arrangements
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As the agreements of September 15 1959 and October 13 1959
between Elevators and the Port are subject to section 15 and have
not been approved by this Commission or a predecessor they are

made unlawful by the plain langauge of section 15 and carrying
them out has been and will continue to be unlawfu1 3

We must novl decide if the agreements and their performance
constitute an unjust or unreasonable practice within the meaning
of section 17 of the Shipping Act 1916 4 We have already found

that Elevators and the Port are persons subject to the Act and

carrying out the arrangement and agreements undeniably con

stitutes a practice relating to and connected with the receiving
handling storing or delivery of property The basic question re

maining then is if the practice is unj ust or unreasonable We

hold that it is both unjust and unreasonable that as such it

operates to the detriment of the commerce of the United States

and is contrary to the public interest The essence of this practice
is that it sets up a stevedoring monopoly at a Uniteq States port

Stockton California servin common and contract ca rriers
which operate in the foreign and domestic commerce of the United

States and prevents such carriers from selecting stevedores of
their choice to serve their ships

Such a practice runs counter to the anti monopoly tradition of

the United States upsets the long established custom by which
carriers pick their own stevedoring companies deprives com

plainants and other stevedoring companies of an opportunity to
contract for stevedoring work on ships using Elevators facilities

3

Carrying them out would of course become lawful if and when we

approve them but it is clear from tne balance of this opinion that they will
not be approved The plain language of section 15 referred to reads

Any agreement and any modification or cancellation of any agreement not

approved or disapproved by the Commission shall be unlawful and agree
ments modifications and cancellations shall be lawful only when and as long
as approved by the Commission before approval 01 after disapproval it

shall be unlawful to carry out in whole 01 in part directly or indirectly any
such agreement modification or cancellation

Section 17 reads in pertinent part as follows

Every such carrier and every other person subject to this act shall estab
lish observe and enforce just and reasonable regulations and llractices
relating to or connected with the receiving handling storing 01 delivering of
property Whenever the board finds that any such regulation OJ practice is

unjust or unreasonable it may determine prescribe and order enforced a

just and reasonable regulation or practice
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and opens the door to evils which are likely to accompany mo

nopoly such as poor service and excessive costs 5

Such a practice is prima facie unjust not only to stevedoring
companies seeking work but to carriers they might serve and

the general public which is entitled to have the benefit of com

petition among stevedoring companies serving ships carrying

goods in which the public is interested as shipper or consumer

for the same reasons it is prima facie unreasonable
The principles just stated are well recognized The Roach case

and the Cattuill case supra and this case are all decided upon those

principles In Caruill Judge Wisdom speaking for the Fifth Cir

cuit pointed out the necessity for Ha close relation between the

stevedores and the vessel something scarcely attainable when

the stevedores owes his employment not to the vessel but to a

monopoly conferred by athird party Judge Wisdom also said that

our Hnational policy favors free and healthy competition monopoly
is the exception

We have as is our duty weighed and considered the meager

argument offered to justify this monopolistic practice and find it

singularly lacking in weight It seems to be primarily that the

terminal facilities would be safer in hands selected by respondents
there is no proof of this and that only the monopoly prevents

the employment of stevedores operating terminals in San Fran

cisco which employment would bring about a conflict of interest

which Hwould be detrimental to the welfare and investment of

respondents Assuming the validity of both propositions any

Hbenefits they point out in the monopoly are in our judgment of

value to respondents entirely too insignificant to justify the dis

advantage to complainants carriers and the public inherent in

the existence of a stevedoring monopoly
Respondents also argue that Hit does not make any practical

difference who performs the stevedoring primarily because who

ever does the stevedoring must obtain from the National Cargo
Bureau a certificate that the fittings comply with the Coast Guard

Regulations for loading bulk grain and an inspectorof the Bureau

specifies the manner of loading the grain and issues a loaning cer

tificate which is prima facie evidence that the stevedore has com

plied with loading regulations
These facts do not relieve the owner and master of their re

II It is not significant that these evils have not been proved to actually exist

yet at Stockton Healthy competition for business which is the best known

insurance against such evils has been destroyed
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sponsibili y for well trimmed cargo and seaworthy ship and the
selection of the stevedore remains a matter of importance and
concern to the master and shipowner

Another reason so respondents argue why it makes no differ

ence who stevedores is that the Port any ofcomplainants or any
other stevedoring company would secure personnel except for the

superintendent from the same hiring hall The importance of the

superfntendent and even more the importance of the master being
able to choose a company in which he and his principals have con

fidence and whose charges are determined by free competition
deprives this argument of any weight

Respondents take the position that a decision by us that res

pondents practices are unjust or unreasonable can be justified
only if a we are bound by a holding in Cargill that all mono

polistic stevedoring agreements must be unlawful notwithstanding
economic benefits which may accompany them or b if the facts
in Cargill and this case are in every particular the same We do
not agree with this position

First it was not held in Cargill and we do not hold here that
all monopolistic stevedoring agreements are necessarily and in

evitably unjust and unreasonable practices which must be pro
hibited atany cost 6

In Cargill in Roach and in this case respondents failed to
advance evidence of economic or other advantages flowing from

monopolistic arrangements sufficient to justify thenl notwith
standing the evils and detriment to the public interest inherent
in monopoly Our national policy makes free competition the rule

and rnonopoly the exception which must be justified and here

as in Roach nd Cargill respondents have f2j ed to justify the
desired monopoly

Respondents argue also that if the Commission prohibits a

stevedoring monopoly as an unjust or unreasonable practice this

prohibition takes respondents property without just compensation
in violation of their rights under the Fifth Amendment to the
Constitution of the United States The argument is unsubstantial

The cited cases do not support it None of them would even re

motely relate to prohibition of unjust and unreasonable practices
by a party subject to a regulatory statute Nothing herein will

prevent respondents from making fair and non discriminatory
charges for the use of any of their facilities

6

It is clear however that the burden of sustaining such practices as just
and reasonable is a heavy one
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Premises considered and basing our action on the foregoing
findings and conclusions the whole record and the applicable
statutes it is held

1 The agreements between Elevators and the Port dated

September 15 1959 and October 13 1959 are subject to sec

tion 15 of the Shipping Act 1916 and have not been approved
by this Commission or a predecessor Said agreements have

always been and now are unlawful it has always been and it

now is unlawful to carry them out Elevators and the Port have

been carying them out since their effective dates

2 Said agreements and respondents actions thereunder

constitute a practice by persons subject to the Shipping Act

1916 Elevators and the Port which is related to and con

nected with receiving handling and delivery of property and

the said practice is unjust and unreasonable operates to the

detriment of the commerce of the United States and is con

trary to the public interest By putting said practice into effect

and carrying it out respondents have failed to establish observe

and enforce just and reasonable practices required by section

17 of the Shipping Act 1916

3 Respondents Elevators and the Port will be required to

cease and desist from carrying out the practice above described

including without limitation the agreements between them of

September 15 1959 and October 13 1959 7

An appropriate order will be entered

T Elevators and the Port are now the only respondents Stockton Bulk

Terminal originally named a respondent was eliminated at the hearing by
amendment to the complaint
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ORDER

At a Session of the FEDERAL MARITIME COMMISSION held

at its office in Washington D C this 25th day of January

1962

No 898

CALIFORNIA STEVEDORE BALLAST CO ET AL V

STOCKTON PORT DISTRICT ET AL

Whereas the Commission on the 25th day of January 1962

having made and entered a report stating its conclusions and de

cision herein which report is hereby referred to and made a part
hereof

It is o1 dered That respondents herein cease and desist from

carrying out agreements between them dated September 15 1959

and October 13 1959 and plactices thereunder referred to in said

report

SEAL Sgd THOMAS LISl

Secreta1 Y
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No 807

ATLANTIC GULF PUERTO RICO GENERAL INCREASE IN RATES

AND CHARGES

Decided February I 1962

Rates between North Atlantic and Gulf ports of the United States and
Puerto Rico as increased 15 percent or 6 cents per cubic foot or 12
cents per 100 pounds whichever produces the greater increase in revenue

and as further increased 12 percent found just and reasonable

Odell Kominers Mark P Schlefer and Sterling F Stouden

mire Jr for respondents
Eduardo Garcia Walton Hamilton William D Rogers Abe

Fortas Seymour Berdon and William L McGovern for Common

wealth ofPuerto Rico intervener

John Regan for Administrator of General Services intervener

Mitchell J Cooper Frank M Cushman Vernon C Stoneman
and John B Street for Asociacion de Industriales de Puerto Rico
Manufacturers Association of Puerto Rico and Commonwealth

Manufacturers Association interverners

John B Street Frank M Cushman and Vernon C Stoneman
for Paula Shoe Company intervener

John B Street and Vernon C Stoneman for Caribe Shoe Corpo
ration intervener

Mitchell J Cooper and Frank M Cushman for Coastal Foot
wear Corp intervener

L Merrill Simpson for Bata Shoe Company Inc intervener
William M Requa for Association of Sugar Producers ofPuerto

Rico intervener

J W Harnach for Cooperative Grange League Federation Inc
intervener
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Harold L Copp for Atlantic Industries Inc interverner

T A Smith for Louisiana State Rice Milling Company Inc

intervener

Wm M Reid for The Rice Millers Association intervener
Alan F Wohlstetter for Trailer Marine Transportation Inc

intervener

Alfred K Kestenbaum for Cigar Manufacturers Association of

America Inc intervener

Edward Aptaker as Public Counsel

REPORT OF THE COMMISSION

THOS E STAKEM Chairman JOHN HARLLEE Vice Chairman

ASHTON C BARRETT Commissioner JOHN S PATTERSON

Commissioner

By THE COMMISSION
On December 4 1956 the United States Atlantic Gulf Puerto

Conference the Conference then comprised of Bull Insular
Line Inc Lykes Bros Steamship Co Inc Waterman Steamship
Corporation and Alcoa Steamship Company Inc Bull Lykes
Waterman and Alcoa filed with the Federal Maritime Board

Board Tariffs FMB F No 14 Homeward Freight Tariff No 7

and FMB F No 13 Outward Freight Tariff No 7 naming
increases in commodity rates over the applicable rates then in

effect to become effective January 5 1957 between United States

Atlantic and Gulf of Mexico ports and ports in Puerto Rico

On December 20 1956 j W de Bruycker Agent for the Con

ference filed special permission application to modify on short

notice the increases in rates to reflect an adjustment not in ex

cess of 15 percent or 6 cents per cubic foot or 12 cents per 100

pounds which ever produces the greater increase in revenue over

the applicable rates then in effect This increase will be referred

to as the 15 percent increase

On January 4 1957 pursuant to section 18 of the Shipping Act

1916 as amended 46 U S C 817 the 1916 Act and the Inter

coastal Shipping Act 1933 as amended 46 U S C 843 et seq
the 1933 Act the Board rdered an investigation into the rea

sonableness and lawfulness of the rates charges regulations and

practices stated in the tariff schedules filed December 4 1956

and ordered the operation of these schedules suspended until

midnight January 8 1957 unless otherwise ordered
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On January 8 1957 the Board amended its order of January

4 1957 and granted the special permission to publish the rate

increases as modified to be effective on one day s notice but not

earlier than January 9 1957

After hearing on the 15 percent increase but before briefs of

the parties were due the respondents published on July 18 1957

a 12 percent general rate increase the 12 percent increase to

become effective September 14 1957 On August 14 1957 Pan

Atlantic Steamship Corporation Pan Atlantic an affiliate of

Waterman filed revisions to its Homeward TarifP No 1 FMB

F No 1 to become effective September 18 1957 naming local

cOmmodity rates from Puerto Rico to United States Atlantic

ports based on the same pattern as the Conference rates

By supplemental order of September 5 1957 the Board a

expanded the proceeding to include an investigation into the

lawfulness of the rates as further increased by 12 percent b

suspended the operation of the Conference and Pan Atlantic

schedules naming the 12 percent increase until January 14 1958

c made Pan Atlantic a respondent and d ordered a further

hearing in the proceeding
Further hearings were held 1 An initial decision was issued by

the hearing examiner and exceptions thereto filed with the Board

One of the principal issues raised in the exceptions was whether

the examiner had erred in not requiring the carriers to produce
books and records to substantiate certain financial statements

which they had offered in evidence On June 13 1958 the Board

remanded the proceedings to the examiner for further hearings
with a direction to the carriers to produce substantiating records

for financial exhibits submitted at the previous hearings Follow

ing further hearings the examiner issued a decision in which he

found both the 15 and the 12 percent rate increases to be just
and reasonable

Exceptions were filed and oral argument held by the Board

Thereafter the Board issued a Report and Order dated April 28

1960 in which it found the aforesaid increased rates just and

reasonable 6 F M B 14

1 Interveners who appeared during the course of the proceedings were the Commonwealth

of Puerto Rico the Commonwealth the Administrator of General Services Asociacion de
Industriales de Puerto Rico Manufacturers Association of Puerto Rico Commonwealth Manu

facturers Association Paula Shoe Company Caribe Shoe Corporation Coastal Footwear Corp
Bata Shoe Company Inc Association of Sugar Producers of Puerto Rico Cooperative Grange
League Federation Inc Atlantic Industries Inc Louisiana State Rice Milling Company Inc

The Rice Millers Association Trailer Marine Transportation Inc and Cigar Manufacturers

Association of America Inc
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The Board s order was appealed to the United States Court of

Appeals for the District of Columbia Circuit which in an opinion
stated

The Board s order is vacated and the case remanded for the Board

to reconsider and clarify the rate base question The Board should also pass

upon the Commonwealth s argument that it is not fair to rate payers to let
an accumulated depreciation reserve be depleted and depreciation charges
thereby increased Commonwealth of Puerto Rico v Federal Maritime Board
288 F 2d 419 at 421 D C Cir 1961

The Board thereafter reopened the proceeding for reconsidera
tion of all matters bearing upon the justness and reasonableness
of the increased rates and supplemental briefs and memorandums
of law were filed and oral argument held

THE CARRIER RESPONDENTS

1 Alcoa Alcoa offers weekly service from the North Atlantic

ports of New York and Baltimore Md and weekly service from
the Gulf ports of Mobile Ala and New Orleans La to ports in
Puerto Rico Each of the sailings serves all ports in Puerto Rico
The vessels in the Nortp Atlantic service after discharge at
Puerto Rico ports proceed into other trades generally contract
services In the Gulf service the vessels return from Puerto Rico
to the Gulf ports a service inaugurated in March 1958

2 Bull Bull provides three sailings per week from North
Atlantic ports to Puerto Rico One sailing proceeds from Balti
more and Philadelphia Pa to Puerto Rico and return Another

sailing proceeds from New York to Puerto Rico and return the

Thursday sailing and the third from New York to Puerto Rico
thence to the Dominican Republic and return the Friday sailing
Basically the services are provided with six C 2 type vessels

operated on a strict two week turnaround In addition Liberty
type vessels are also employed to lift stators generators ammuni
tion and other specialized cargo destined to Puerto Rico which
cannot be handled on the regular C 2 vessels Liberty ships were

also utilized in some instances to carry full cargoes of bagged raw

sugar under the tariff but this movement declined rapidly in 1957
due to conversion of the raw sugar movement to bulk movement
under contract and has since come to a virtual halt Caribbean

Dispatch Inc an affiliate of Bull is a major contract carrier of
bulk sugar

3 In a transaction closed Decemb r 18 1956 characterized in
the brief for the Conference as an irrefragibly sic arm s
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length transaction between completely unrelated interests

Olympia Corporation incorporated in Delaware acquired sub

stantially all of the stock of A H BuIi Steamship Co aNew

Jersey corporation A H Bull New Jersey Prior to the trans

action the purchaser and the sellers had no stockholders direc

tors or other interests in common or any similar relationship
Olympia had been organized by its parent company American

Coal Shipping Inc ACS as the instrument designed to facii
itate the consummation of the transaction ACS paid 100 000

for all of Olympia s outstanding stock ACS and its own stock

holders also loaned to Olympia about 5 million at interest of 5

percent Between December 18 1956 and January 21 1957

Olympia s name was changed to A H Bull Steamship Co A H

Bull Delaware The transaction contemplated purchase by
Olympia of all of the outstanding stock of A H Bull New Jersey
for a total consideration of 40 million which was not finally
accomplished until February 28 1957 the liquidation of A H

Bull New Jersey and the transfer of all of its assets to A H

Bull Delaware

4 On December 18 1956 A H Bull New Jersey had over 18

million in cash obtained from surplus liquidation of quick assets

representing in part depreciation funds release of essel replace
ment funds and receipt of repayments of advances and dividends

from subsidiary companies among others On the closing date of

the stock purchase this 18 million was declared by A H Bull

New Jersey as a dividend paid principally to Olympia and the

remainder of the purchase price of 40 million was met from the

proceeds of the loans from ACS and its stockholders of 5 million

mentioned above and bank loans of some 17 million at interest

rates ranging from 414 to 5 percent guaranteed by ACS

5 The net purchase price paid by Olympia for A H Bull New

Jersey was therefore about 22 million The book net worth of
A H Bull New Jersey at the time of closing was about 12
330 000 Incident to the purchase the physical assets of A H
Bull New Jersey and its subsidiarieR had been independently
appraised About January 21 1957 in partial but almost com

plete liquidation of A H Bull New Jersey its assets were trans
ferred to the books of A H Bull Delaware and in the process the
vessel book values were raised from 5 160 42185 to 12 892

610 21 effective as of the closing date the latter figure represent
ing about 70 percent of the appraised values of the vessels The

ascribed values of certain other assets were changed also for
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consolidated statement purposes but on the corporate books only
the vessel values were changed Thus on the books of A H Bull

Delaware the vessel book values are carried presently at amounts

less accrued depreciation since the closing date representing a pro
rata share of the total purchase price paid by A H Bull Delaware
for the assets of A H Bull New Jersey

6 Corporate entities affiliated with respondent Bull so far as

is here pertinent include A H Bull Delaware ofwhich respondent
Bull is a subsidiary A H Bull Co which provides continental
United States overhead services for Bull and others in the cor

porate family in return for management and operating commis
sions composed principally of a percentage of revenues and a per
diem husbanding charge several separate corporations which own

and operate pier facilities in Puerto Rico Caribbean Dispatch
Inc mentioned above and Dafton Realty Co owner of office
facilities in N ew York utilized by Bull

7 For 65 days between August 19 and October 22 1957 Bull s

operations were immobilized by a strike arising out of a jurisdic
tional dispute between seafaring unions The strike was not un

related to the fact that ACS the new owner of the Bull properties
was in part owned by the United Mine Workers Other strikes
which have affected the operations of Bull at various ports for

varying reasons and for periods of time ranging from 2 to 44

days totaled 33 days in 1951 1952 and 1956 12 days in 1953
101 days in 1954 78 days in 1955 14 days in February 1957 and
20 days in the first 6 months of 1958

8 Lykes Lykes operates its weekly service between the Gulf

ports of Lake Charles La and Houston and Galveston Texas
and occasionally other western Gulf ports and Puerto Rico as a

part of its subsidized service on Trade Route 19 Line A service
between Gulf ports of the United States and Cuba Haiti the
Dominican Republic Venezuela Columbia and Panama No voy

ages are operated to or from Puerto Rico exclusively
9 Waterman At the outset of this proceeding Waterman

operated a weekly service between New Orleans and Mobile and
Puerto Rico utilizing two vessels on a 14 day turnaround with
additional vessels for relief purposes and when extra cargo de

manded Beginning in October 1957 Waterman also inaugurated
weekly sailings utilizing two vessels on a 14 day turnaround
in regular breakbulk service between New York Baltimore and

Puerto Rico Waterman intended to provide a permanent North
Atlantic Puerto Rico service at first with regular breakbulk ves

7 F M C



ATLANTIC GULF PUERTO RICO GENERAL INCREASE 93

sels and later converting to trailership service Waterman is a

subsidiary ofMcLean Industries Inc

10 Effective February 4 1958 Waterman withdrew from the
Conference and simultaneously ceased all operations in the Puerto

Rico trades which were taken over without break in service by
Waterman Steamship Corporation of Puerto Rico Waterman

P R The latter is a wholly owned subsidiary of Waterman is

not a respondent and is not a member of the Conference although
its rates are in all respects the same as those of the Conference

When filing its initial tariffs with the Board and in sub equent
pleadings herein Waterman P R has agreed to be bound by the

results of this proceeding so far as its rates are concerned Sta
tistical and financial data reflecting the combined Waterman and

Waterman P R operations are of record although no recent

data were presented forecasting operating results for the entire

year 1958 as was the case with the other Conference respondents
11 On February 28 1958 Waterman P R inaugurated its

North Atlantic Puerto Rico trailership service with the sailing
of the Bienville This vessel upon arrival in Puerto Rico was

prevented from discharging its cargo because of labor difficulties

After some delay the Bienville proceeded to New Orleans where

her cargo was discharged and that which had not spoiled was

transferred to a ship regularly employed in the Waterman P R

Gulf Puerto Rico breakbulk service The Bienville voyage con

sumed in all 34 days After this experience Waterman P R dis

continued its North Atlantic Puerto Rico service which has not

since been resumed either on a breakbulk or trailership basis

12 Pan Atlantic Pan Atlantic is an affiliate of Waterman

and as such was required to maintain the same rates as the Con
ference by the terms of the Conference agreement to which Water

man was a party Between April 1957 and early 1958 Pan

Atlantic provided a northbound service from Puerto Rico to

Miami and Jacksonville Fla in conjunction with its intercoastal

and West Coast Puerto Rico services which was suspended at

the end of this period and has not been resumed The tariff under

which such service was operated was canceled effective August 22

1958 So far as the record discloses this service was minimal

since the cargo carried averaged only 51 tons per voyage with

gross revenue per voyage of 1 506 These data are not important
enough to warrant their inclusion in our consideration although
the rates under investigation will remain subject to the findings

13 Pan Atlantic instituted a trailership service between New

7 F M C



94 FEDERAL MARITIME COMMISSION

York and Puerto Rico on July 30 1958 which is presently being

operated On October 27 1958 the Board denied a petition by
the conference requesting that this investigation be broadened by

naming Waterman P R as a respondent and bringing in issue

the current tariffs of Pan Atlantic and Waterman P R

THE PUERTO RICAN ECONOMY AND THE TRADE

14 Puerto Rico is a small island 100 miles long and 25 miles

wide separ ted from the nearest point in the United States by
over 1 000 miles of open water The economy of the Island has

never been self sustaining and it has few natural resources It

is one of the most densely populated areas of the world Puerto

Rico s external trade is almost entirely with the United States

About 40 percent of all goods produced and about 54 percent of

all goods consumed by the people of Puerto Rico are destined to

or originate in the United States Average income per capita in

Puerto Rico in 1954 was 446 as compared with 1 770 in the

United States The percentage of the labor force of Puerto Rico

unemployed or only partially employed l1as consistently exceeded

that in the United States These data indicate that increases in

the cost of shipping such as are here involved affect the economy

of Puerto Rico and the living standards of its populace more

sharply than would similar increases elsewhere in the nation

15 The Conference rates in the Puerto Rico trade are deter

mined by three fourths majority vote of the members Therefore

no one carrier can dominate the making of rates Vaterman P R

presently operating in the Gulf Puerto Rico trade is not a member

of the Conference and its rates can be made by individual action

subject only to the competitive impact of the rates maintained

by the Conference As is indicated by the revenue statistics shown

in Table I below Bull is the largest carrier in the trade receiving
approximately fifty percent of the trade revenues even in the year

1957 whn Bull s operations were immobilized by strike for more

than 65 days
TABLE I

GROSS TRANSPORTATION REVENUES OF THE RESPONDENTS

Carrie
First half

r 1966 1957 1958

24 993 850 21 646 383 11682 207

6 534 389 9 416 267 4 651468

6 244 864 9 175 949 4 215 049
3 843 368 3 774 843 1 940 279

41 616 471 44 013 442 22 489 003

Bull
Waterman
Alcoa

Lykes

Totals
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16 The available traffic and revenue projections of the respond
ents where given are based on an extension of their most recent

experience that for the first half of 1958 subject to adjustments
for known or contracted cost increases Although there is testi

mony of record to the effect that a gradual increase may be ex

pected in the movement of general cargo between Puerto Rico

and the mainland the statistics of record disclose a decline in ton

nage carried of cargo subject to the tariffs here involved This

decline is attributed in large part to the conversion of the raw

sugar movement from bagged movement under the tariffs to bulk

movement under contract and to the construction of a fertilizer

plant in Puerto Rico which virtually eliminated the movement

of prepared fertilizer and substituted therefor the movement of

fertilizer raw materials in tramp vessels Table II below shows

the tonnage data submitted for the year 1955 1957 and the first

half of 1958 and the projections for the full year 1958 where

given Weight tons are computed on the basis of the weight of

the cargo carried and freight pdyable tons on the basis on which

the freight charges were paid either weight or measurement The

data for the full year 1957 in Tables I and II reflect the impact
of the long strike in that year against Bull and the consequent
diversion of substantial amounts of traffic normally carried by it

to Alcoa and other carriers

TABLE II

TONNAGE CARRIED IN FREIGHT PAYABLE TONS EXCEPT WHERE INDICATED

First Half
1958

Project
Carrier 1956 1956 1957 1967 1958

BuIL 1 876 964 1 828 275 1 151 993 710 877 558 880 1 117

Alcoa
429 470 312 710 418 509 186 422 169 363 340

Waterman 239 535 238 896 298 831 148 526 132 202

Lykes 203 438 107 822 215

Lykes 245 334 262 389 186 220 102 522 102 918 205

Weight tons

ed

760
000

644
836

17 Taking into consideration the factors mentioned in para

graph 16 above and the entry into the trade of Pan Atlantic with

its new and attractive trailership service which will no doubt
succeed in diverting some traffic from the services maintained by
the other respondents it is found that the projections of the

respondents as to the year 1958 are re sonable
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SPECIFIC COMMODITY RATES

18 In the first initial decision issued herein the examiner

found as follows

60 The shipper interveners generally are those who ship commodities

under so called promotional rates These rates have been maintained by
the carriers prior to the proposed increases at comparatively low levels

designed to promote the movement of the commodities so rated The promo

tional rates apply primarily to northbound traffic and most of them have

been used since 1946 in cooperation with and at the request of the newly
developing industries in Puerto Rico This traffic in gross tons in 1955
amounted to approximately 20 000 tons northbound and 1000 tons southbound

In 1956 it amounted to approximately 25 000 tons northbound and 2000 tons

southbound The revenue from this traffic in relation to total revenue was

perhaps less than 12 of 1 percent
61 Selected commodities from those transported at promotional rates

stated by the carriers to be typical were northbound shoes paperboard
chinaware coffee cigars rugs artificial flowers boxes kd scrap metal scrap

tobacco and confectionary and southbound tin cans iron and steel articles

glass jars bottles n o s paper and paper products and tiles Two shippers
understood to be representative of shippers of such commodities testified
at the first hearing One was a shipper of candy and the other of shoes

both shipping from Puerto Rico to the United States mainland Their main

objections were that the first rate increases on the commodities were greater
than 15 percent This is so because of the 6 cents per cubic foot or 12 cents

per 100 pounds aspect of the first increase

62 The shippers gave important consideration to the relatively low ship
ping rates for their products it is stated in their decisions to establish
business in Puerto Rico since transportation charges are vital factors in

their business prospects The record shows that the 15 percent rate increase
raised footwear costs 113 percent of the value of the product and candy 178

percent These increases it is stated seriously limit the possibilities of

expanding mainland business and discourage people from establishing
business in Puerto Rico

63 The record shows that the promotional rates are too low and appeal

to be noncompensatory even with the 15 percent increase and there is some

question as to whether the further 12 percent increase renders said promo

tional rates compensatory

19 No exceptions were taken to the findings quoted above

They are borne out by the record and no additional evidence was

presented at the second further hearing relating to these issues

We adopt the findings set forth above

COST INCREASES

20 rhe cumulative rate increases under investigation herein
aggregate about 29 percent The last prior general rate increase

in the Puerto Rican trade was made effective November 12 1951
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Since that date the expenses of the respondents have increased

substantially For example Bull shows that stevedoring wages in

the United States have increased 46 percent and in Puerto Rico
about 63 percent fuel oil costs have increased 23 percent vessel

operating costs as a whole 54 percent crew wages 62 percent
vessel repair costs 50 percent and insurance 52 percent Com

parable cost increases are shown for the other three carriers in
the trade

21 There is evidence that the carriers through increased effi

ciency of operations have endeavored to minimize the impact of
the stated cost increases Stevedoring expenses account for a

substantial proportion of total operating expenses Bull shows
that from 1951 to the end of 1957 loading costs in New York
increased from 4 06 per ton to 4 69 per ton and discharge costs
at the same port from 4 80 per ton to 5 74 per ton increases of
15 5 percent and 19 6 percent respectively far lower than the

wage increases shown This favorable result is attributed to
increased efficiency in loading and discharge operations the leas

ing of modern improved terminal facilities and in some degree
to the use of containers and vans Loading and discharge costs at
San Juan P R however reflected more closely the wage in
creases attributed to the lesser efficiency of port arrangements
and labor Loading costs at that port in the same period increased
from 2 02 to 3 07 per ton and discharge costs from 2 79 to
4 71 per ton increases of 52 percent and 68 8 percent re

spectively
22 Waterman shows in addition to the cost increases stated

above that effective in October 1958 longshore wage increases at
Puerto Rican ports will increase stevedoring expenses by about 92
cents per ton and that known prospective wage increases will by
the end of 1958 increase crew wage cost by 160 000 annually

ALLOCATION METHODS

23 Of the principal respondents Waterman is the only carrier
which operates an exclusive Puerto Rican service The remaining
respondents as shown in pflragraphs 1 9 sup ra operate their
services to and from Puerto Rico either wholly or partially on a

joint basis with other services This has necessitat d allocation
of the joint service expenses of the respondents and of the assets
devoted to these services so as to ascertain as nearly as possible
the proper apportionment of expenses and assets between the

regulated and non regulated trades in order to determine the
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I I

adequacy of revenue in the regulated trade For this purpose the

respondents have made their allocations principally on ton mile

prorate formulae

24 Where possible such as in the case of port and cargo

handling expenses incurred in Puerto Rico the expenses were

directly assigned Most other expenses including vessel operating
expenses cargo and port expenses in the United States vessel

depreciation and overhead were subject to allocation The need

for allocation does not alter the basic factors contributing to ves

sel operating expenses the tonnage and the distance carried In

applying the ton mile prorate the respondents used the straight
line distances between ports of loading and discharge since a

vessel sailing toward Puerto Rico is also sailing toward the

foreign ports of call Vessel operating expenses and certain other

expenses were then allocated to the Puerto Rican service in the

proportion that Puerto Rican ton miles bore to total ton miles

operated in the joint services

25 Where the ton mile prorate involved a heavy burden as

where the allocation was between the Puerto Rican trade and the

entire company operation a revenue prorate was substituted
therefor using as factors the proportion that Puerto Rican rev

enue bore to total revenue In the case of loading costs distance

is not a relevant factor and allocations were generally made on

the basis of the number of tons handled except in the case of

Bull s substantially equi distant Puerto Rican and Dominican

destinations the use of a ton mile prorate in the allocation of

loading and stevedoring costs in the United States resulted in an

approximately equal allocation of loading expense per ton

26 Strike expenses incurred by Bull in 1957 were allocated by
it on the basis of a revenue prorate because the development of

a ton mile formula would have made necessary a port to port
analysis of tonnage and distances for a minimum of 155 sailings
Since the Dominican revenue is substantially higher per ton than

Puerto Rican revenue for approximately the same distance as

shown below this actually allocated a higher proportion of strike

expenses to the Dominican traffic and a lower proportion to

Puerto Rican traffic than would have resulted from the use of a

ton mile prorate
27 Vessel assets were assigned to the Puerto Rican services

or the respondents on the proportion of the vessel operating days
in those services allocated where necessary on the basis of a ton

mile prorate Assets in Puerto Rico were directly assigned to the
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Puerto Rican service and terminal property in the United States

was generally allocated on a revenue prorate
28 At the request of other parties the respondents in most

instances in addition computed their expenses on the basis of

revenue prorate formulae The interveners contend that for the
purposes of this proceeding revenue prorate allocations should be

used For example the Commonwealth argues that segregation of

the joint voyage results on the Friday sailings of Bull gave in

ordinately excessive profits to the Dominican portion and

exceptionally large losses to the Puerto Rican portion in 1957

as to which on a ton mile prorate Bull shows a combined net

revenue on the joint sailings after depreciation and overhead
but before taxes of 46 345 with allocation of a loss of 244 973

to the Puerto Rican portion and a profit of 291 318 to the

Dominican portion
29 In 1957 total tonnage carried by Bull on the joint voyages

was 311 699 tons of which 36 784 tons were Dominican cargo In

the same year total joint voyage freight revenue was 5 367 625

of which Dominican revenue was 24 140 The Commonwealth

characterizes as anomalous the results of the ton mile prorate
which attributes to the Dominican trade net revenue equal to 30

percent of each dollar of revenue Bull s revenue per ton in the

Dominican trade in 1957 was 36 percent higher than in the

Puerto Rican trade 27 04 v 19 94 and costs of discharge in

the same year in the Dominican Republic were only 22 5 percent
of like costs in Puerto Rico 106 v 4 71 These data indicate

that the profit results derived through use of ton mile prorate
formulae reflect with a reasonable degree of accuracy the inherent

differences as between the Dominican and Puerto Rican trades

The Co monwealth also argues that the use of the ton mile

prorate results in somewhat higher unit costs on the joint service

voyages than on the Thursday sailings of Bull which serve only
Puerto Rico These results are fully explained by the facts that

there were more sailings in 1957 in the joint service with about

the same amount of total tonnage and consequently lower tonnage
per voyage and higher costs per ton and also that the joint
voyages were subject to overtime costs because of late sailings
not incurred on the Thursday sailings

30 The Manufacturers Association of Puerto Rico contends
that allocation of expenses for the Friday joint service sailings of
Bull should be made on a so called known cost per ton method

By this method allowable expenses on the joint service voyages
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would be confined to the unit costs incurred on the Thursday sail

ings which serve Puerto Rico exclusively which costs can be

computed without the necessity for further allocations Such a

method bears no relation to the realities of the situation
31 The Commonwealth alternatively suggests that in the case

of Bull s Friday sailings the total profit results on the joint voy
ages should be included on the grounds that the Dominican

operation is a by product of the Puerto Rican trade which could
not stand on its own feet that only 13 percent of the cargo on

the joint voyages is Dominican that Dominican cargo is less than
one half of one percent of the total Bull Puerto Rico tonnage and
that the carrier itself recognizes the incidental nature of the
Dominican operations by failing to allocate out of its asset state
ments any portion of vessel and other property values attributable
to the Dominican operation The issue here is not the profit
accruing to Bull as a result of its joint service operations but the
justness and reasonableness of the rates under investigation
which in the nature of the case must be decided on the basis of
the aqequacy of the revenues derived therefrom There is no

suggestion that allocation is not necessary in the case of the other

respondents which operate joint services and no good reason

appears why Bull should be accorded special treatment in this

respect The authorities cited clearly support agency action in

general rate proceedings in adopting appropriate means of

effectuating a separation of the regulated and non regulated por
tions of an integrated enterprise See Cities Service Gas Co v

Federal Power Com n 155 F 2d 694 704 5 10th Cir 1946

cert den 329 U S 773 1946 and Colorado Interstate Gas Co

v Federal Power Commission 324 U S 581 586 92 1945 The

facts of record clearly indicate that dissimilar rates and cost

factors as between the Puerto Rican and Dominican operations
make allocation necessary in order to avoid distortion of the

operating results in the Puerto Rican trade

32 In the light of the findings in paragraphs 23 31 Sup1a we

agree with the examiner that the use of the ton mile prorate
formulae where utilized and the other allocation methods adopted
by the respondents are reasonable and acceptable for the pur
poses of this proceeding

VALUATION AND RATE BASES

33 General The Conference advocates rate bases calculated

as of June 30 1958 notwithstanding that the first increase here
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involved became effective in January 1957 Waterman individ

ually contends for rate bases compil d as of December 31 1957

Public Counsel and the Manufacturers Association of Puerto Rico

contend that rate bases should be constructed as of December

31 1957 applicable to the 1957 rate increase and as of June 30

1958 applicable to the 1958 rate increase The Commonwealth

assigns values baRed on a composite analysis of the evidence of

record

34 This proceeding involves two separate rate increases the

second superimposed upon the first The record includes data

concerning the actual operations of the respondents for almost

a full year under the first of these increases and for almost six

months under the combined increases In the usual rate increase

case determination of the lawfulness of the increases proposed
is necessarily predicated upon projections of revenues and ex

penses expected in the future and the property values for the

purpose ofcalculating the expected rate of return are most readily
determinable as of the time the rate increases are proposed
Here however particularly with regard to the 15 percent
increase the results of operations under the increased rates can

be ascertained with some degree of certainty The most precise
method of resolving the issues presented by this proceeding would

be to determine average values of the property of the respondents
employed during 1957 applying operating results for the year

1957 to the resulting figures to determine rates of return actually
earned during that year Then ascertain the values as of

December 31 1957 the approximate date when the 12 percent
increase became effective and apply projected operating results

for the year 1958 based on actual operations during the first six

months of that year to ascertained values as of December 31

1957 so as to compute expected rates of return for the year 1958

Such extreme precision however is not required and for the

purposes of this proceeding therefore property values will be

determined as of December 31 1957 and the resulting rate bases

applied to the actual operating results so far as they can be

determined on the record for the year 1957 and the projected
results for the year 1958 While this may have a tendency to

lessen somewhat the values applicable to the year 1957 because
of depreciation accrued during that year it is deemed that the

results will not be unreasonable
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35 In Table III below are set forth the rate bases claimed by
the Conference in Table IV the rate bases claimed individually
by Waterman

TABLE III

RATE BASES CLAl IED BY THE CONFEREiCE

Bull Vessels
Working Capital
Brooklyn Terminal non owned

Philadelphia Terminal do
Baltimore Terminal do
Puerto Rico Terminals
Other Property
Claims Pending

Total

Alcoa Vessels

Working Capital
New York Terminal non owned
Baltimore Terminal do
Mobile Terminal do

New Orleans Terminal do
Puerto Rico Terminal do
Terminal Equipment do
Structures

Equipment
Spare Parts

Total

Lykes Vessels

Working Capital
Terminal Property
Other Property
Statutory Reserve Funds

Total

Waterman Vessels

Working Capital
Mobile Terminal non owned

New Orleans Terminal do
Puerto Rico Terminal

Furniture Fixtures and

Other Equipment
Office Building Mobile
P R Stevedore Equipment
P R Wharf Equipment

Total

Grand Total

12 048 584
2 000 000
5 000 000
3 064 916

6 000 000

4 062 194
747 387

22 584

5 183 638
1 233 955
2 015 400
1 117 000
1 901 800

825 700
1 500 000

356 600
98 371

231 957

67 734

3 784 230
445 212

3 589
92 801

2 022 488

4 170 856
1 208 091

1 000 000
750 000

1 242 716

167 604
289 491

23 863
1 239

32 945 665

14 532 155

6 348 320

8 853 860

62 630 000

This figure does not include any value assIgned fo Liberty ships and
because of an enol in calculation in the Conference brief should be

12 288 581 on the basis claimed by the Conference
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TABLE IV

RATE BASES CLAIMED By WATERMAN

Method 1 Vessels Average of Reproduction Cost

Depreciated and Net Book Value

Other Property
Working Capital

Total

4 666 171
3 474 913
1 892 107

10 033 191

Method 2 Vessels Market Value

Other Property
Working Capital

Total

3 070 500
3 474 913
1 892 107

8 437 520

This figure although labeled average of reproduction cost depreciated
and net book value embraces as an element the depreciated value of replace
ment vessels rather than reproduction cost depreciated of the vessels

employed

36 The items listed in Table III designated as other property
structures equipment spare parts terminal property furniture

fixtures and other equipment office building and stevedore and
wharf equipment represent allocations of owned property carried

into the claimed rate bases at net book value and there is gen

erally no dispute concerning the propriety of including such asset

values The item called claims pending in the rate base claimed

for Bull is disallowed It does not constitute a specific investment

in property required in performing the service

37 Lykes alone among the respondents does not claim as a part
of its rate base the values of any non owned terminals on the

ground that its vessels utilize a number of different public termi

nals and the ratio of its use of any particular terminals would
be minimal and difficult to determine Accordingly it claims as

expense items in its profit and loss statements the full rentals paid
for terminal use Lykes includes in its claimed rate base statutory
reserve funds amounting to 2 022488 made up of capital reserve

funds of 1 734 919 representing accumulated depreciation on the

portion of its vessels allocated to the Puerto Rican services and

special reserve funds amounting to 287 569 Both of these
reserve funds are required to be maintained by Lykes in connec

tion with its subsidized foreign operations under section 607 of
the Merchant Marine Act 1936 as amended 46 U S C 1177
To the extent they represent depreciation on vessels they are not

allowable as part of the rate base property Amounts other than
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depreciation cannot be said to be devoted to the Puerto Rican

trade in light of the statutory provisions under which the funds

are maintained Therefore they will not be included in the rate

base

38 Table V below shows after allocation the original and

reproduction costs depreciated as of December 31 1957 the

averages thereof and the market values of the vessels employed
by the respondents The record shows the domestic market value

in April 1957 for C 2 vessels exclusive of extras as 1 350 000

which by October 1958 had declined to 875 000 The 1957 value

reflects the result of the Suez Canal crisis which created a sudden

shortage of vessels The 1958 value reflects the decline resulting
from the recession in shipping which occurred between the given
dates For C 1 vessels corresponding values shown on this record

were 1 100 000 for April 1957 and 575 000 for October 1958

The market values are averages of the said domestic market

values taken so as to eliminate extremes of value occasioned by
the special circumstances detailed As in the case of Table III

the vessel values in the case of Bull do not include assigned values

for Liberty type vessels which the record indicates will occupy

a diminishing role in its operations

TABLE V
VESSEL VALVES

Original Reproduction Domestic

Cost Cost Market

Depreciated Depreciated Average Values

BulL 2 922 317 16 890 740 9 906 529 7 620 900

Alcoa
1 421 166 7 487 081 4 454 124 3 913 972

Lykes 993 200 5 409 969 3 201 585 2 359 806
Waterman 1 152 132 6 535 356 3 843 744 3 167 275

Totals 6 488 815 86 323 146 21 405 982 17 061 958

DISCUSSION AND CONCLUSIONS

Under the 1933 Act we are required to determine whether the

increased rates are just and reasonable

The carriers are entitled to a fair return on the reasonable value

of the property at the time it is being used in the service of the

public
The Conference respondents contend that the operating ratios

experienced by the carriers ratio of expenses to gross revenues

should be utilized as the controlling test in determining the rea

sonableness of the rates under investigation
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We agree with our predecessors that the fair return on

reasonable value standard is proper in judging rates in the

domestic offshore trades General Increase in H Waiian Rates
5 F M B 347 354 1957 General Increases in Alaskan Rates

5 F M B 486 495 1958 They have invariably follo ved the rate

base approach and have rejected the contention advanced in

previous rate investigations that the operating ratio theory should

be adopted as a measure for determining the reasonableness of

rates in the offshore trade

We find nothing in this record that warrants departure from

the rate base method In any event the use of the operating ratio

theory would not affect our ultimate conclusions arrived at by

applying the standards employed by our predecessors and most

Federal regulatory agencies
Various parties urge that Bull be considered as the ratemaking

line Those so contending argue that Bull is the most important
carrier in the trade that its activities are primarily devoted to
this service that it is the only North Atlantic carrier providing
turnaround service and that the operations of other carriers are

so diverse that no meaningful composite picture can be drawn
for ratemaking purposes

In this proceeding there are five carrier respondents serving
the Puerto Rico trade some from the Gulf and some from the

North Atlantic The rates are the same from the North Atlantic

and Gulf ports Bull provides Puerto Rico service only from the

North Atlantic To make findings determinative of the issues

herein based solely on the operating results of Bull would fail

to give consideration to operations from the Gulf If separate
findings were made with regard to North Atlantic and Gulf rates

a disparity of rates which might result would be disruptive to
the trade Moreover Bull did not overwhelmingly dominate the

trade Bull s gross revenues for the first six months of 1958

were some 11 682 207 as compared with the combined gross
revenues of 10 806 796 for Lykes Waterman and Alcoa On this
record we hold that neither the strongest nor the weakest lines
control rate determinations but our findings are based on average
conditions confronted by respondents as a group This is the long
standing practice of the Interstate Commerce Commission In
c reased F1 eight Rates 1947 270 IC C 403 1948 Increased
F1 eight Rates 1951 284 IC C 589 1952 Increases Calif
Ariz Colo N Mex and Tex 1949 51 M e e 747 1950
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In its decision of April 28 1960 the Board found that the value

of the vessels on the domestic market at or about the time the

rate increase was requested with adjustments to eliminate short

term peaks in vessel values is the proper method for determin

ing the reasonable value of the property being used for the public
The United States Court of Appeals for the District of Columbia

Circuit in remanding the Board s order of April 28 1960 stated

The Board did not say why it adopted market value as a rate base or

why it rejected Puerto Rico s contention that this base is grossly excessive
and rates should be based on prudent investment less depreciation Com
Jl un1ccaltli uf Perto Rico v Pede ytl Ma ritimc Board supra

The following n1ethods of valuing the vessels used in the trade

were proposed in this case 1 prudent investment 2 market
value and 3 average of original and reproduction costs

depreciated
The so called prudent investment standard for measuring the

rate base is widely used in the regulation of public utilities on the

authority of Supreme Court approval FedeTal POlVeT Commission
v Hope NatuTal Gas Co 320 U S 591 1944

The rate base is a figure representing the money prudently
invested in the properties and equipment utilized in the
business and prudent investment has become the traditional

rate base approach for most Federal regulatory agencies City
of DetToit Michigan v FedeTal Powe1 C0l111nission 230 F 2d
810 at 813 1955 cert den 352 U S 829 1956

There is in our opinion no sound reason why the prudent
investment standard is not equally applicable in the determination
of just and reasonable rates in the domestic offshore trades and

in fact there is much in favor of its use

A market value rate base would produce erratic rates which are

in the interest of neither the shipping public nor the owning com

panies Market values fluctuate widely For example the market

value of C 2 vessels was 1 350 000 in April 1957 and 875 000

only 18 months later in October 1958 C l vessels showed an even

more striking fluctuation 1 100 000 in April 1957 and 575 000

in October 1958 This variation was due to factors totally unre

lated to the utilization of the vessels involved herein which was

the same on both dates J10re often than not in the case of ships
market value is based largely on opinions and predictions and

the same would be true of rates derived therefrom Logically
market value should lead to an increase or a decrease in rates as

vessel prices rise and fall but obviously such rate instability

7 F M C



ATLANTIC GULF PUERTO RICO GENERAL INCREASE 107 I
j

I
would not be practical It would disrupt the trade to the detriment

of the shippers the carriers and the general public
Nor can we accept reproduction cost as proper for ratemaking

purposes This assumes that a carrier has reproduced or will

reproduce its vessel Those devoting their property to the public
service are entitled to a fair return on their actual investment

not on some speculative amount which they have not invested and

may never invest If and when a vesesl is replaced or amounts

are expended for capital improvements then the carrier is entitled

to a fair return on the new vessel or the improvements Until that

is done the shipping public should not be forced to pay rates based

to any extent on speculative vessel values

We therefore utilize the prudent investment standard to deter

mine the fair value of property being devoted to the service of

the public in the domestic offshore trades Thus amounts which

have been invested prudently in ships terminals lands other

facilities and property as of the time they are first devoted to
the particular trade plus amounts prudently invested in better

ments all depreciated to the period for which the rates are being
tested will be included in our determinations of the rate base of

respondent carriers
An incidental but important advantage in the use of this method

is that the ready availability of data on original costs and capital
improvements will contribute to speedier less expensive disposi
tion of rate cases

An important element bearing on the reasonableness of the

rates under investigation is the determination of the proper depre
ciation of the carrier s property The Conference claims that de

preciation for thE purposes of this proceeding should be based on

the valuation placed on Bull s vessels when A R Bull New Jersey
assets were transferred to A H Bull Delaware ACS purchased
the stock of A H Bull of New Jersey in they say an arm s length
transaction It is contended that the transfer of the assets from

New Jersey to Delaware should be viewed as a part of a single
transaction ie the acquisition of Bull by ACS and that the

values placed on the vessels were reasonable only 70 percent of

the appraised value

To allow depreciation based on values assigned to the vessels
at the time they were transferred to A H Bull Delaware would

disregard and eliminate from consideration the 10 years of depre
ciation which shippers have already paid These large sums of

depreciation were completely liquidated by the payment of the

7 F M C
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I
18 million dividend previously described in paragraph 4 supra IilThe inauguration of an entirely new depreciation cycle based on

increased book values would be unfair to the public It could result
in the public being forced to pay two or three times for the same

property Every time some occasion arose which was thought to

justify the assignment of new values to the property existing
depreciation reserves could be ignored and the depreciation cycle
commenced anew on some new valuation base Obviously this
would be inequitable There was no additional investment in new

assets created by the purchase of the stock by ACS Exactly the
same assets continued to serve the trade

The Commonwealth contends that vessel depreciation should be

computed on the difference between original cost and the amount
which it is estimated Bull will realize at the end of the deprecia
tion period rather than the difference between such cost and scrap
value The vessels they say have already been depreciated below
their market values The Commonwealth conjectures that when
the vessels are retired they will bring not merely the residual

scrap value but instead will be disposed of at prices considerably
in excess of scrap value

This record discloses graphically the extreme fluctuations which
occur in the market prices of vessels by reason of political up
heavals and economic changes in world wide market conditions
In these circumstances it is impossible to forecast even in the

relatively near future the probable disposable value of vessels at
the end of the depreciation cycle The residual values utilized by
the respondents accord with the conventional long standing prac
tice of vessel owners are the basis of depreciation allowable to
compute income tax liability are the only certain standard upon
which we can rely and in our opinion are not unreasonable

We find the amount the several respondents prudently invested
in the vessels devoted to the trade after allocation depreciated to
December 31 1957 to be Bull 2 922 317 Alcoa 1 421 166
Waterman 1 152 132 and Lykes 993 200 There is no sugges
tion in this record that the sums originally paid for the vessels
or any other property we have included in each respondent s rate
base were not prudently invested

We further find that of the amounts claimed by Bull as depre
ciation on its vessels 532 627 for 1957 170 084 for the first of
1958 and 340 168 for projected 1958 should be disallowed

The examiner found that a fair and reasonable allowance for

working capital as an element of the rate bases would be approxi
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mately one twelfth of the annual operating expenses experienced
in 1957 of the respective carriers exclusive of depreciation or

1 800 000 for Bull 860 000 for Alcoa 360 000 for Lykes and
615 000 for Waterman

The Conference excepts to this finding contending that the

carriers are entitled to 1 a buffer fund equivalent to one twelfth

of annual operating expenses exclusive of depreciation plus 2

an amount sufficient to cover the lag in revenue collections behind

the related disbursements citing Alaskan Rates 2 U S M C 558

566 1941 and 2 U S M C 639 645 1942

In General Increases in Hawaiian Rates supra the Board used

General Order 712 as the method for the computation of working
capital as an element of the rate base In General Increases in

Alaskan Rates and Charges supra working capital computed by
the formula detailed in Alaskan Rates supra was disallowed

Working capital is required to meet the need which arises largely
from the time lag between payment by the Company of its ex

penses and receipt by the Company of payments for service in

respect of which the expenses were incurred Alabama Tennessee

Nat Gas Co v Federal Powe1 Commission 203 F 2d 494 at 498

1953 The Conference tariff specifies that freight must be pre

paid There would appear to be therefore no substantial lag
between payment of expenses and receipt of revenues To the

extent there is any such lag the working capital allowed by the

Board an amount approximately equal to one round voyage ex

pense of each vessel in the service is ample to take care of the

carrier s needs 6 F M B 14

We agree with the Board s prior decision in this case and find

that the fair and reasonable allowance for working capital would

be 1 087 000 for Bull 264 100 for Alcoa 222 100 for Lykes and

260 000 for Waterman

As is indicated in Table III Bull Alcoa and Waterman claim

as elements of their rate bases substantial amounts representing
the value of terminals and terminal equipment used by them in

their Puerto Rican services which are owned by others In con

junction with these claims Bull has adjusted its operating ex

penses to substitute owners expenses detailed on the record in

the case of the Brooklyn and Philadelphia terminals for terminal

rentals and has credited its revenues with the profits derived

2 6 cF R part 291
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from the operation of the Puerto Rican terminals by its SUbSidi IIaries Alcoa has adjusted its operating expenses to eliminate
rental costs for terminals and Waterman has adjusted its oper

ating expenses to eliminate profits from the operation of its Puerto

Rican terminal owned by Waterman P R However Waterman
claims as operating expenses the rentals paid for terminals at
Mobile and New Orleans and the record affords no basis for

determining the amount of such rental payments The Baltimore
terminals used by Bull and Alcoa are leased to them free by the
owners as an inducement to increase the amount of traffic moving
over the piers and Bull s rental payments for its Philadelphia
pier are substantially less than owners costs

In the earlier decision in this case 6 F l1 B 14 the Board
determined correctly we think that the value of terminal facilities
used but not owned by the carriers should not be included in the
rate base The carriers are not devoting their capital to the public
use insofar as such property is concerned

It is proper to include as expenses the rentals paid and other
expenses of the carriers which arise by reason of the use of the
facilities However to include the value of non owned property
in the rate base and owners expenses instead of rentals as ex

penses results in a windfall to the carriers at the expense of the

shipping public
Bull owns certain Puerto Rican terminals having a net book

value of 2 144 572 as of December 31 1957 which are used in
the trade It is contended by some that this value should not be
included in Bull s rate base and by others that the amount should
be reduced by some 475 000 representing the total acquisition cost
of certain property adjoining one of the terminals on which is
located a building which occupies about one twelfth of the area

and which is leased for purposes not related to the Puerto Rican
trade The remainder of the property is admittedly used for
terminal services and the building rentals are credited to the
Puerto Rican services of Bull The property is owned by Bull and
devoted to the trade and should be included in Bull s rate base
Rentals from the building will be credited to Bull s Puerto Rican
service as well as any profits realized from the operation of the
terminal

Separate amounts for going concern value are claimed The
amounts based on a percentage of the physical assets devoted to
the trade are speculative estimates We have valued the property
as successful going enterprises The carriers have been in busi
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ness a long time and the costs of development have long since been

paid out of rates collected from the public Alaskan Rates supTa

568

Table VI below1 sets forth the total values of the property of

the respondents devoted to their Puerto Rican services They

reflect the findings specifically made above concerning the valua

tion of vessels working capital and terminals as of December 31

1957 In the case of other property they reflect the net book

values as of December 31 1957 as found in the record except

as to Lykes which values are the average of net book values

shown in the record as of June 30 1957 and as of June 30 1958

The December 31 1957 values for Lykes are not a matter of

record

TABLE VI

Total

6 901 276
2 083 328
1 311 690

3 137 045

13 433 339

I

e

i

Bull
Alcoa

Lykes
Waterman

As stated above in the present posture of this proceeding it is

possible to dctermin with reasonable accuracy the actual oper

ating results experienced by the respondents during 1957 in the

performance of their Puerto Rican services and thus to make

findings concerning the lawfulness of the 15 percent increase

Reasonable projections for the future may be made based upon

revenue and expense data submitted by the respondents covering

the first six months of operations in 1958 under the combined 15

percent and 12 percent increases by which lawfulness of the com

bined increases may be gauged Numerous issues are raised by

the parties concerning the revenues to be assigned to the Puerto

Rican trade and the expenses allowable Certain of these relating

to allocation methods employed by the respondents depreciation
claimed by them and the adjustment of expenses to eliminate

rental costs for non owned terminals or to substitute owners

costs therefor have been treated separately above and need not

be restated here In stating the assignable revenues and allowable

expenses the findings there made will govern

It is contended that the revenues of the respondents for 1957

should be restated so as to give effect to a full year s operations
under the 15 percent increase which became effective on January

7 F M C

I



112 FEDERAL MARITIME COMMISSION

10 of that year It is also contended that the expenses of Bull for

that year should be adjusted so as to eliminate the expenses in

curred during the strike mentioned in paragraph 8 above of

which 643 037 of general operating expenses and 146 483 of

depreciation are allocable to the Puerto Rican services on the

ground that this strike was unique in character and occurred

for reasons not related to the Puerto Rican trade The strike was

unrelated to the ordinary labor management controversies and

the general operating expenses incurred during the strike should

be excluded from Bull s expenses for 1957 but no sound reason is

shown for the elimination of depreciation expenses incurred dur

ing that period With respect to the restatement of revenues to

cover a full year of the 15 percent increase since the operating
results for 1957 do not enter into projections for the future a

1

restatement of revenues to cover a full year of the 15 percent I

increase would serve no useful purpose
e

1957 revenues and expenses Bull shows operating revenues i

for 1957 of 21 646 383 which are adjusted to include amounts of

117 954 covering interest revenue from a mortgage on the Brook

lyn terminal held by Bull 86 018 covering net profit of the Puerto

Rico terminal companies and 68 187 covering top wharfage col I

lected in Philadelphia Public Counsel and the interveners contend

that the revenues should be further adjusted so as to include

38 335 of the net profits of Caribbean Dispatch Inc earned in

carrying bagged raw sugar under contract terms which would

normally have been transported by Bull at tariff rates and 60 069

of profits earned by Bull in conducting independent stevedoring

operations at Puerto Rico for other carriers during the strike

period The interest revenue from the Brooklyn terminal is no

more a part of the earnings derived from the Puerto Rican service

than the revenue from any other unrelated investment The termi

nal is not a part of Bull s rate base The elimination of the strike

expense for 1957 requires also that the bagged raw sugar and

stevedoring profits should be excluded from the assigned revenues

Bull shows total allocated operating expenses of 22 644 027

Adjustments upward include 95 872 covering costs incurred as a

result of actions brought in Puerto Rican courts for overtime

wages by stevedore foremen and 69 273 covering the excess of

actual Puerto Rican overhead expenses over budget provisions
therefor Adjustments downward include a credit of 145 299 for

stevedore overhead charged into the stevedoring account 3 813

to cover a correction in the allocation of 1957 strike expenses
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and a stipulated correction of 35 232 in management and oper

ating commissions The Manufacturers Association of Puerto

Rico contends that the adjustment of expenses to cover the fore

men s overtime suits is improper on the ground that the expense

is attributable to a violation of law by Bull The suits arose from

a difference of opinion as to Bull s liability for overtime payments
and the costs incurred by Bull are operating costs properly in

cludable

The Manufacturers Association of Puerto Rico also contends

that Bull s 1957 expenses should be adjusted downward by 6 398

to reflect an allocation of inactive vessel expense and depreciation
of other equipment to the Dominican traffic not made by the re

spondents and this adjustment is considered proper Bull s oper

ating expenses should also be reduced by 139 404 to cover the

excess of commissions paid to A H Bull Co over and above the

costs of the latter as allocated on a revenue prorate
Alcoa shows gross operating revenues in 1957 of 9 175 949

Operating expenses after allocation were 10 615 037

Lykes shows gross operating revenues in 1957 of 3 774 843

Operating expenses after allocation were 4 540 813

Waterman shows gross operating revenues in 1957 of 9 416

267 covering both its Gulf and North Atlantic operations Ex

penses were 8 771 685 Interveners contend that the expenses
should be adjusted to eliminate charter hire of 32 400 on a

vessel included in the rate base and to eliminate 13 770 interest

on a vessel mortgage Since the vessel is not included in the rate

base the charter hire paid is a proper expense Interest payments
are not operating expenses as such but are rather cost of capital
employed which should be borne out of profits earned and an

adjustment is proper It is also contended that Waterman s rev

enues and expenses for 1957 should be restated so as to eliminate

the results of its North Atlantic service which was conducted

in that year at a loss for the reason that such service was only

temporarily operated As stated above operating results for

1957 do not enter into projections for the future and the service

was instituted by Waterman with the full intention of making it

permanent To eliminate the results of this service would distort

the actual revenue position of Waterman contrary to the facts

of record

Giving effect to the findings above including elimination of

strike expenses and adj stments relating thereto and the ad

justment in Bull s revenues as found above and the inclusion of
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rental expenses and deletion of owners expenses for non owned

property disallowed in the rate base Table VII below shows the

operating results of the respondents in 1957 as adjusted

TABLE VII

1957 OPERATING RESULTS

Revenues Expenses Net Profit or Los

BulL 21 800 588 21 303 362 497 226
Alcoa 9 175 949 10 615 037 1 439 08R
Lykes 3 774 843 4 540 813 765 970
Waterman 9 416 267 8 757 915 65R 352

Totals 44 167 647 45 217 127 1 49A80

1958 revenues and expenses As stated in paragraph 16 above
the revenue projections of the respondents where given were

based on an extension of their most recent experience that for
the first half of 1958 subJected to adjustments for known or

contracted cost increases Revenues for 1958 were calculated as

twice those for the first six months adjusted to give effect for
the full year to the 12 percent increase which became effective

January 15 Expenses for the first six months were adjusted
upward by about 1 percent Waterman did not submit future

projections basing its position on the fact that it ceased opera
tions in the trade and its successor in the operation is not a

respondent herein vVaterman contends therefore that no con

sideration may be given to the future operations of Waterman
P R in the trade in determining the lawfulness of the rates here
under investigation Waterman P R is however an existing
operator in the Gulf Puerto Rico trade its rates are identical
with those under investigation and it has agreed to be bound by
the findings herein Accordingly for the purposes of this report
projected 1958 results for the combined Waterman and Waterman
P R operation from the Gulf ports to Puerto Rico are calculated
below on the same basis as used by the other respondents Rev
enues for the first six months are doubled and adjusted upward
by 54 000 as suggested by Public Counsel to reflect a full year s

operation under the 12 percent increase Expenses for the first
six months as adjusted are doubled and adjusted upward by 1
percent to reflect the cost increases expected by the other re

spondents This will fail to give effect to the cost increases shown

by Waterman individually as stated in paragraph 22 above but
it is expected that similar cost increases will also affect the other
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respondents and they are disregarded here in order to treat all

the carriers similarly
In computing operating expenses for the first six months of

1958 Bull included vessel repair expenses on a reserve basis in

its voyage accounts For the period these reserves totaled

197 428 Actual repair expenses during the period were 57 951

less than this amount and it is contended that the excess should

be credited to Bull s expenses and only actual repair costs allowed

Bull s actual repair expenses were 413 311 in 1957 and 562 795

in 1956 and it does not appear that the reserves are excessive

For tl1e purpose of projecting expenses over the full year 1958
the reserves for repair expenses will be allowed

The combined Waterman and Waterman P R expenses re

ported for the first six months of 1958 in their Gulf Puerto Rico
service include costs of 8 617 attributable to transfer of the
Bienville cargo at New Orleans into a vessel regularly providing
breakbulk service to Puerto Rico Waterman contends that this

amount should not be disallowed It is a cost of a non recurring
nature and for the purpose of projecting future operating results
it will be disallowed

Giving effect to the findings relating to 1957 revenues and ex

penses and those made specifically with regard to 1958 Table

VIII shows the revenues and expenses of the respondents for the

first six months of 1958 and the projected operating results for

the full year 1958

TABLE VIII
1958 OPERATING RESULTS

B

A

First half 1958 1958 Projected

Net Profi t

Revenues Expenses Revenues Expenses or Loss

ulL 11 706 918 11 214 148 23 650 643 22 730 182 920 461
Icoa 4 215 049 4 990 803 8 484 000 10 027 000 1 543 000

Lykes 1 940 279 2 150 083 3 919 737 4 318 234 398 497
Waterman and

Waterman P R 4 121 323 3 417 080 8 296 646 6 902 501 1 394 145

Totals u 21 983 569 21 772 114 44 351 026 43 977 917 373 109

The parties agree that income tax liabilities may be considered
as an operating expense before calculation of rates of return
earned or expected However it is contended that income tax

liability should be computed on the basis of actual liability and
from computed operating results there should be deducted in

terest which Bull may claim on its tax returns They argue that
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Bull has no tax liability for its earnings in the Puerto Rican trade

so long as such earnings are within the zone of reasonableness

s

its fixed annual interest payments would exceed such

IThe Commonwealth contends that the rate of return allowable

on the capital invested in the trade should not exceed 5 percent
because 5 percent represents the actual needs and costs They

point out that Bull s 22 million capital structure is all debt

except 100 000 consisting of some 16 million of bank loans with

annual interest at 414 to 5 percent or about 720 000 per annum

and roughly 5 million from stockholders of ACS with annual

interest at 5 percent or 250 000 per annum

Apparently the position of the Commonwealth is that the own

ers of Bull are entitled to no return on borrowed capital although
a part of it came from the stockholders of ACS and ACS guaran

teed the bank loans This would be a sure way to inhibit invest

ment

The investors or the carriers are entitled to enough revenue

not only for operating expenses but also for capital costs includ

ing service on the debt and dividends The equity owner s return

should be sufficient to ensure confidence in the financial integrity
of the Company so as to maintain its credit and attract capital

We need not in this proceeding determine what the maximum

rate of return allowable is in this trade since as shown above

the carriers suffered a composite loss in 1957 of over 1 million

and in 1958 earned before income taxes only 373 109 or less than

3 percent In those circumstances no further consideration need

be given the question of the amount of income taxes allowable

We find and conclude that the 15 percent and 12 percent in

creases here under investigation are just and reasonable

An order discontinuing this proceeding will be entered
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ORDER

At a Session of the FEDERAL MARITIME COMMISSION held

at its office in Washington D C on the 1st day of February
1962

No 807

ATLANTIC GULF PUERTO RICO GENERAL INCREASE IN RATES

AND CHARGES

Full investigation of the matters and things involved in this

proceeding having been had and the Commission on the date

hereof having made and entered of record a report stating its

conclusions and decision thereon which report is hereby referred

to and made a part hereof and having found that the proposed
rates and charges herein under investigation are just and reason

able

It is ordered That this proceeding be and it is hereby dis

continued

By the Commission

Signed THOMAS LISI

Secretary
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No 951

INVESTIGATION OF CERTAIN RATE PRACTICES OF THREE

CONFERENCES FOR TRAFFIC FROM GREAT LAKES TO EUROPE

Decided February 5 196

Rates from Erie Buffalo Rochester Oswego and Ogdensburg which are the

Same as rates from Cleveland and higher than rates from Toronto and

Hamilton found not shown to operate to the detriment of commerce of

the United States or to be otherwise unlawful

Thomas Roche and Edward L Johnson for respondents
Paul J Williams for Williams Marine Agency Edwin Avery

for Toledo Lucas County Port Authority Joseph M Arnold for

Chicago Regional Port District and Robert Jorgensen for Board

of Harbor Commissioners City ofMilwaukee

Donald J Brunner and Robert J Blackwell as Public Counsel

INITIAL DECISION BY WILLIAM J SWEENEY EXAMINERl

This investigation was initiated by the Federal Maritime Board

in an order dated July 6 1961 The Federal Maritime Commis

sion successor to the Board has continued the investigation in

order to determine whether rates established and maintained by
respondents2 for application on commodities s1ipped from Erie

Buffalo Rochester Oswego or Ogdensburg to foreign destinations

are unjustly discriminatory or unfair as between carriers ship
pers exporters importers or ports or are unjustly discrimina

1 This decision became the decision of the Commission on February 5 1962 Rules 13 d

and 13 h Rules of Practice and Procedure 46 CFR Sec 201224 201 228

United states Great Lakes Scandinavian and Baltic Eastbound Conference and ita

members Agreement No 8180 United States Great Lakes BordeauxHamburg Eastbound

Conference and Its members Agreement No 7820 and Great Lakes United Kingdom Con

ference and ita members Aareement No 81S0
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tory prejudicial or unfair to exporters of the United States as

compared with their foreign competitors or make or give any

undue or unreasonable preference or advantage to any particular
person locality or description of traffic in any respect whatsoever

or subject any particular person locality or description of traffic

to any undue or unreasonable prejudice or disadvantage in any

respect whatsoever or operate to the detriment of commerce of

the United States

One of the respondents the Great Lake United Kingdom East

bound Conference has a tariff on file with the Commission in

which rates are published from both United States and Canadian

ports on the Great Lakes The other respondent conferences do

not publish rates from Canadian ports although their member

lines do participate in rates from such ports as parties to Cana

dian conferences

There are two specific rate situations named in the order of

investigation as being possible sources of unlawfulness One of

these is the question of whether rates from the Canadian ports
of Toronto or Hamilton are lower than those applicable on the

same commodities from Erie Buffalo Rochester Oswego or

Ogdensburg and if so whether such differences in rates are un

lawful The applicable commodity tariff3 publishes rates from

Toronto and Hamilton which depending on the commodity are

higher lower or the same as rates on the same commodity from

Erie Buffalo Rochester Oswego and Ogdensburg The following
examples illustrate these various rate relations 1 rates appli
cable on aluminum iIgots in bundles up to 6 720 pounds are 23

per long ton from Erie Buffalo Rochester and Oswego 19 per

long ton from Ogdensburg and 3 per 100 pounds or 67 20 per

long ton from Toronto and Hamilton 2 rates applicable on

canned goods are 145 per 100 pounds from United States ports
and 120 per 100 pounds from Toronto and Hamilton and 3

the rate applicable on small anns ammunition is the same from

United States and Canadian ports
There is nothing inherently unlawful in the fact that some rates

from Toronto and Hamilton are lower than those on similar com

modities from United States ports and the same is true of the
fact that rates from the latter ports are lower on some commodi
ties than rates from Toronto and Hamilton

I

I Great Lakea United Kingdom Eastbound Conference Freight Tariff No 14 effective
April 16 1961
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An intervener Williams Marine Agency contends that rates

from United States ports located east of the WeIland Canal are

unlawful to the extent they exceed rates from Toronto and Hamil

ton Nothing is said concerning rates from such United States

ports which are lower than those from Toronto and Hamilton
Evidence submitted by this intervener as proof of the alleged
unlawfulness is shown in the following table which lists the tons

of imports and exports through specified ports and the number

of vessel movements at such popts in the navigation season of
1960

Port Import Export
Tons

Number of

Sailings

Toronto
Hamilton
Buffalo
Rochester
Oswego
Ogdensburg

762 282
670 669

102 809
7 800
9 600

10 400

862
619
104
79

19
16

The foregoing statistics afford no foundation for any direct or

inferential conclusion concerning the rates under consideration

Since the tonnage figures cover both import and export traffic it

is not even known how many export tons or outbound sailings
are included in the totals shown There is neither a description
of the cargoes nor a listing of destinations Consequently there

is no showing as to the amount if any of freight which moved

underrates in issue herein and no probative evidence of unlawful

Ii

rate discrimination by respondents
In contrast testimony on behalf of respondent Great Lakes

United Kingdom Eastbound Conference shows that rates from

Toronto and Hamilton are not made in consideration of or in

relation to rates from United States ports The competition which
that respondent must meet at Toronto and Hamilton is from a

Canadian conference composed of and limited to British and

Canadian flag operators The latter conference publishes dual
rates from Canadian ports and respondent must establish rates in

relation thereto in order to be competitive in any degree
Additionally official representatives of the ports of Milwaukee

Chicago Toledo Oswego and Ogdensburg testified that such ports
are not in competition with and had lost no traffic to Toronto or

Hamilton Itwas indicated that the cost of transportation from

an origin in the United States to Toronto or Hamilton exceeds
the difference between rates applicable from the latter ports and

United States ports thus making transportation via Toronto or
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I
I

I
i
i

Hamilton uneconomical for goods produced in the United States

An official representing the Port Authority at Oswego stated that

the latter port is basically in competition with the port of New

York for goods manufactured in the area tributary to bswego
and New York It was explained that for Oswego to be com

petitive the rates applicable from it must be related to the pre

vailing rates from New York Thus it would not be realistic to

establish rates from Oswego on a level with or in relation to rates

from Toronto or Hamilton because rates from such Canadian

ports need not be competitive with rates from New York

The other tariff situation under investigation concerns rates

from Erie Buffalo Rochester Oswego and Ogdensburg which by
applicable rule in respondents tariffs are the same as the rates

from Cleveland For the sake of convenience such rule repro

duced below will be called the Cleveland Rate Rule

RATES FROM ERIE BUFFALO ROCHESTER OSWEGO and

OGDENSBURG N Y Whenever rates from Erie Pa Buffalo Rochester

Oswego or Ogdensburg N Y are NOT shown in this tariff the rates as

published from Cleveland shall be applied However application of Cleveland

rates to Erie Pa Buffalo Rochester Oswego or Ogdensburg N Y ship
ments are to be only when vessel makes direct call at such port or ports

The rates under investigation are published in commodity tariffs

which are established with the intention of specifically naming

each commodity which is moving or can reasonably be expected
to move through ports on the Great Lakes or St Lawrence River

Each tariff also contains a commodity rate which applies on cargo

not named specifically in the tariff The purpose of the latter

publication is to accord a rate which can be quoted and applied
by respondents on any new movement pending establishment of

a specific commodity description and lower rate if the movement

proves to be steady and in sufficient volume The respondents
are receptive to requests by shippers or port officials for the estab

lishment of rates lower than the general cargo rate in advance

of a prospective movement of a commodity not specifically de

scribed The same is true as to requests for rates from Erie Buf

falo Rochester Oswego or Ogdensburg lower than those appli
cable under the Cleveland Rate Rule The record contains no

evidence that such requests have been denied but on the contrary
it is shown that the tariffs published by respondents contain 25

commodity rates from United States ports east of Cleveland which

are lower than rates from Cleveland on the same commodities

I j
Illl I
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It is a common and reasonable practice for water carriers to

publish a general cargo rate in their commodity tariffs pending
the development of some traffic movement The establishment of

the Cleveland Rate Rule by respondents is simply a refinement of

such practical method of establishing rates

A factor favoring rates from Erie Buffalo Rochester Oswego
and Ogdensburg on a lower basis than rates from Cleveland is

that such ports are closer than Cleveland to foreign destinations
However distance is but one of several important considerations
in formulating a rate which is reasonable for a shipper and yet
profitable to a carrier Some of the other factors which must be

considered in rating a commodity are its value density fragility
stowage characteristics similarity to other commodities volume

of movement and possible problems in connection with stevedor

ing Additionally the location of a port in relation to acompetitive
port and the point of production of a commodity is a very impor
tant consideration Thus only if other factors are relatively equal
does distance become of controlling importance in establishing
rates lower than those applicable under the Cleveland Rate Rule

See Pkilo Ocean Traffic Bureau v Export S S Corp 1 V S S B B

538 541 1936 Eastbound Intercoastal Lumber 1 V S M C 608

622 1936 and Increased Rates Alaska Steamship Company 3
I

F M B 632 637 1951

The foregoing indications that the Cleveland Rate Rule is not

unlawful particularly in the light of respondents willingness to

establish departures from it upon reasonable request is supported
by answers to an interrogatory sent by Public Counsel to the For

I

eign Trade Club of Syracuse New York The membership of such 111111

club is composed of shippers in the Syracuse area who are inter

ested in foreign trade Syracuse is the nearest center of manu

facturing which is naturally tributary to the port of Oswego It

was resolved at a meeting of the club that the prime elements

considered by an exporter in selecting a port of export are 1

regular scheduled sailings 2 forwarding agents facilities 3

prompt customs clearance 4 international banking facilities

5 marine insurance facilities and 6 foreign consular offices

to expedite document clearance Regularly scheduled sailings ac

companied by the foregoing services are regarded as more impor
tant than lower freight rates from Lake Ontario ports It was

specifically stated that a reduction of 2 per ton from Lake On

tario ports would not induce the movement of any additional

traffic frorr the Syracuse area through such ports
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There is no evidence of record indicating any dissatisfaction by
a shipper exporter importer or port authority with the Cleveland

Rate Rule or that Erie Buffalo Rochester Oswego or Ogdens
burg are in competition for traffic with the port of Cleveland

CONCLUSIONS

Itis hereby concluded that

1 The rules established by respondents which make rates from

Cleveland applicable on cargo shipped from Erie Buffalo Roches

ter Oswego or Ogdensburg are not unjustly discriminatory or

unfair as between carriers shippers exporters importers or

ports or between exporters from the United States and their for

eign competitors and do not operate to the detriment of the

commerce of the United States
2 The charging by respondents of higher rates on cargo

shipped from Erie Buffalo Rochester Oswego or Ogdensburg
than is charged by respondents on cargo shipped from Toronto or

Hamilton is not unjustly discriminatory or unfair as between
carriers shippers exporters importers or ports or between ex

porters from the United States and their foreign competitors
and does not operate to the detriment of commerce of the United
States

3 The practices specified above are not unjustly discriminatory
between shippers or ports or unjustly prejudicial to exporters
of the United States as compared with their foreign competitors
and such practices do not make or give any undue or unreasonable

preference or advantage to any particular person locality or

description of traffic in any respect whatsoever nor do they sub

ject any particular person locality or description of traffic to

any undue or unreasonable prejudice or disadvantage in any
respect whatsoever

An order will be entered discontinuing this investigation pro
ceeding

I
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At a Session of the FEDERAL MARITIME COMMISSION held I
at its office in Washington D C on the 5th day of February
A D 1962

FEDERAL MARITIME COMMISSION

ORDER

INVESTIGATION OF CERTAIN RATE PRACTICES OF THREE CONFER IENCES FOR TRAFFIC FROM GREAT LAKES TO EUROPE

No 951

The initial decision of the examiner herein having become the
decision of the Commission on February 5 1962 which decision is

hereby referred to and made a part hereof

It is ordered That this proceeding be and it is hereby dis
continued

By the Commission

SEAL Signed THOMAS LISI

Secretary

No 951

INVESTIGATION OF CERTAIN RATE PRACTICES OF THREE CONFER
ENCES FOR TRAFFIC FROM GREAT LAKES TO EUROPE

NOTICE OF EFFECTIVE DATE OF DECISION

No exceptions having been filed to the initial decision of the
examiner herein and the Commission having determined not to

review such decision notice is hereby given in accordance with

section 13 d of the Commission s Rules of Practice and Pro
cedure 46 CFR 201224 that the initial decision of the examiner
became the decision of the Commission on February 5 1962

By order of the Federal Maritime Commission

Signed THOMAS LISI
Secretary
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FEDERAL MARITIME COMMISSION

No 931

AGREEMENT No 8555

BETWEEN ISBRANDTSEN STEAMSHIP COMPANY INC

ISBRANDTSEN COMPANY INC AND AMERICAN EXPORT LINES INC

Decided February 5 1962

F M B Agreement No 8555 found properly filed pursuant to Section 15
of the Shipping Act 1916 Said agreement further found not unjustly
discriminatory or unfair as between carriers shippers exporters im

porters or ports or between exporters from the United States and their

foreign competitols Further found that said agreement is not in viola

tion of the Shipping Act 1916 will not operate to the detriment of the

commerce of the United States and is not contrary to the public
interest

F M B Agreement No 8555 approved pursuant to Section 15 of the Shipping
Act 1916

Francis T Greene Whitman Knapp David Simon and Robert

Arum for Prudential Steamship Corporation
Richard W Kurrus John W Castles III and Leonard S Lea

man for Isbrandtsen Company Inc and Isbrandtsen Steamship
Company Inc

Ralph D Ray Frank B Stone Alan S Kuller and Eugene R

Anderson for American Export Lines Inc

Robert B Hood and Donald V Brunner as Public Counsel

REPORT OF THE COMMISSIONl

THOS E STAKEM Chairman JOHN HARLLEE Vice Chairman

ASHTON C BARRETT Commissioner JOHN S PATTERSON Com

missioner

1 The evidentiary hearing was held before an Examiner Thereafter opportunity was afforded
all parties to file proposed findings conclusions and supporting briefs After such documents
were filed the Commission required the entire record to be certified to it for an initial decision
which was based on our consideration of the entire record including proposed findings and con

clusions and supporting briefs

7 F M C
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BY THE COMMISSION

This case presents two questions a is the Commission author
ized and required to act with respect to certain agreements which
have been filed with it and b if so what should the Commis
sion s action be The controlling statute section 15 of the Ship
ping Act 1916 39 Stat 733 46 U S C 814 hereinafter the
Act reads in directly pertinent part as follows every com

mon carrier by water shall file with the Commission a

true copy of every agreement with another such carrier

controlling regulating preventing or destroying competition
The Commission shall by order after notice and hearing dis

approve cancel or modify any agreement that it finds to be

unjustly discriminatory or unfair as between carders shippers
exporters importers or ports or between exporters from the
United States and their foreign competitors or to operate to the
detriment of the commerce of the Unit d States or to be contrary
to the public interest or to be in violation f this kct and shall

aQprove all otheragreements
We hereby find the following facts

1 Isbrandtsen Company Inc and American Export Lines
Inc both common carriers by water and New York cor

porations have filed with this Commission and ask this

Commission to approve under section 15 of the Act an

agreement between them dated November 25 1960 an

important part of which Exhibit HA is an agreement
between Isbrandtsen Company Inc and its wholly owned

subsidiary Isbrandtsen Steamship Company Inc also a

New York corporation dated November 23 1960 1

2 Isbrandtsen and Export are both primary United States

flag liner operators on Essential United States Foreign
Trade Route No 104 which runs between United States

2 This quotation is from the Act as amended by Public Law 87 346 87th Cong 1st Sess
eftective Oct 3 1961 75 Stat 763 The characterization of this quotation as section 15

in directly pertinent part is not intended to indicate that the balance of the statute is not

considered in deciding this case As later indicated we have carefully considered the entire

section and all arguments based on any provision in it The quotation however highlights
a the character of agreements covered by the section and b the statutory rule of decision

with respect to them
3 Hereinafter Isbrandtsen means Isbrandtsen Company Inc Export means American

Export Lines Inc

Essential United States Foreign Trade Route as used herein means a route which has

been determ ned pursuant to section 211 of the Merchant Marine Act 1936 49 Stat 1989

46 US C 1121 to be an ocean route from ports in the United States to foreign markets

essential for the promotion development expansion and maintenance of the foreign com

merce of the United States
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North Atlantic ports Maine Virginia inclusive and ports
in the Mediterranean Sea and Black Sea Portugal Spain
South of Portugal and Morocco Tangier to southern bor

der ofMorocco

3 The percentages of total commercial cargo moving on

Trade Route 10 in 1957 1958 and 1959 carried by Is

brandtsen and Export were approximately as follows

Outbound Export Isbrandtsen

1957 29 8 4 0

1958 24 9 24

1959 20 6 2 4

Inbound
1957
1958
1959

35 4

29 2

27 6

4 Isbrandtsen and Export ar both primary United States

flag liner operators on Essential United States Foreign
Trade Route No 18 which runs between United States
Atlantic and Gulf ports l1aine Texas inclusive and ports
in southwest Asia from Suez to Burma indusive and in

Africa on the Red Sea and Gulf ofAden

5 The percentages of total commercial cargo moving on

Trade Route 18 in 1957 1958 and 1959 carried by Is

brandtsen and Export were approximately as follows

Outbound Export Isbrandtsen

1957 110 6 7

1958 7 6 5 6

1959 6 9 4 0

Inboufd
1957
1958
1959

U 7

12 4
9 5

4

2
0

6 The overall e1f ct of the IsbrandtsenExport arrangement
before us which has been designated F M B Agreement
No 85 5 and is hereinafter called No 8555 will be for
Isbrandtsen which recently acquired 26 37 of the out

standing Export common stock to transfer its liner fleet
of 14 ships and its entire business including goOd will
as a common carrier by wat r in the foreign commerc of

th United States to Export agreeing as a part of the
transaction not to compete in the services transferred with

out Export s consent

7 F M C
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The foregoing findings require us to conclude as we do

that F M B Agreelnent No 8555 in its entirety constitutes

an agreement and arrangement between Isbrandtsen and

Export common carriers by water and citizens of the

United States controlling regulating preventing and

destroying competition
The clear unqualified language of section 15 of the Shipping Act

1916 therefore requires us to approve disapprove cancel or modi

fy No 8555 5

The first question is therefore answered in the affirmative we

are required to act with respect to No 8555 We now turn to the

remaining question which is what should our action be and with

respect thereto we hereby find the following additional facts G

7 In this case there is neither claim nor evidence that No

8555 is unjustly discriminatory or unfair as between ship
pers exporters importers or ports or as between ex

porters from the United States and their foreign competi
tors or is in violation of the Act 7

8 Prudential Steamship Corporation hereinafter Pruden

tial does not operate on Trade Route 18 but is a primary
United States flag liner operator subsidized on Trade

Route 10

9 Prudential has successfully operated on Trade Route 10 for

more than ten years most of that time unsubsidized and

has steadily increased its outbound carryings ofcommercial

We hold that Congress means what it says Congress by Section 15 of the Act author
izes and requires us to approve disapprove cancel or modify everll agreement control

ling regulating preventing or destroying competition To read this language as authorizin

and requiring us to approve disapprove cancel or modify every agreement ontrollin

l egulatin pll venting or destroying competition except Igreement of the nature of the

agreeMent here under scrutiny would constitute statutory amendment masquerading as statu

tory construction We are not authorized anywise wih respect to particular types of agree

ments or anything else to emasculate the Act to the detriment of the public interest and

this although it might make our task substantially easier we will not do

G If we found that No 8555 is unjustly discriminatory or unfair as between 1 carriers

2 shippers 3 exporters 4 importers 5 ports or 6 exporters from the United States

and their foreign competitors it would necessarily be disapproved cancelled or modified as

provided by section 15 of the Act as would also be required if we found that it would

operate to the detriment of the commerce of the United States be contrary to the public
interest or be in violation of the Act Otherwise according to the legislative mandate it must

be approved This test presents Questions for highly specialized judgment in the maritime

transportation field for what is unjustly discriminatory or unfair will operate to the
detriment of the commerce of the United States or be contrary to the public interest in

that area depends in large measure upon considerations not elsewhere applicable
1 This leaves for consideration whether No 8555 is unjustly discriminatory or unfair as

between carriers Le as between Export and Prudential will operate to the detriment of the

commerce of the United States or be contrary to the public interest
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cargo from 1957 to 1959 inclusive from 3 8 to 5 5 while

Isbrandtsen s fell from 4 to 24 and Export s fell from

29 8 to 20 6 Inbound Prudential s percentage carriage
rose from 7 7 in 1957 to 104 in 1959 while Export s

fell from 354 to 27 6 Isbrandtsen s operating pattern
does not permit it to carry substantial inbound cargo on

this trade route

10 Export Isbrandtsen and Prudential as United States flag
liner operators on Trade Route 10 face strong increasingly
effective competition from more than 30 foreign flag lines

To prosper even to survive United States flag operation
must achieve maximum operating efficiency and the public
interest demands its achievement by all lawful means

11 Outbound sailings on Trade Route 10 by United States flag
lines and foreign flag lines 1957 1960 were approximately
as follows

e

t

U S Flag
Foreign Flag

1957

210
346

1958

271
426

1959

268
415

1960

246

463

rl

For the four year period foreign flag sailings outnum

bered United States flag sailings by an average of more

than 160 sailings per year In 1960 foreign flags outnum

bered United States flags by 217 sailings and made 65 3

of that year s sailings on the route

12 Although from 1957 to 1959 the volume of liner cargo

moving outbound on Trade Route 10 has held steady and

the inbound cargo movement substantially increased the

proportion of cargo carried by United States flag ships both

outbound and inbound has steadily and substantially de

clined Cargo carryings under foreign flag have increased

proportionately to United States flag losses

13 No 8555 should result in substantial economies and im

proved operating results in the combined Export Isbrandt

sen operation and increase the efficiency of performance 8

o

II

8 Aside from alleged fear of wholly hypothetical injury at some necessarily unspecified future

date this appears to be the primary if not the only basis of PrudentiaJ s protest against our

approval of F M B Agreement No 8555 Not only is it unsubstantial to adopt it would

in our opinion be contrary to the dominant public interest which is the basis of O lrdecision

on the merits and on the jurisdictional point as well Prudential may have an interest in

preventing its United States ftag competitors from increasing the economy and efficiency of

their operations If so the private interest must yield to the public interest which demands

that United States ftag steamship lines in foreign trade especially subsidized operations
operate as economically and efficiently as possible

F M C
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14 No 8555 will result in the performance of lsbrandtsen s

service competitive with Prudential being performed by a

subsidized operator or a subsidized operator s wholly
owned subsidiary

15 The operations of subsidized operators and their subsi
diaries competitive with other United States flag lines as

distinguished from Isbrandtsen s present unsubsidized
competition with Prudential are particularly restricted by
law and subj ct to constant policing by the Maritime
Administration o

16 There is no reasonable probability that No 8555 will result
in any substantial loss of revenue by Prudential or that
Prudential will as a result of No 8555 be hampered any
wise in maintaining and improving its service or be other

wise inj ured 10

Based upon the findings we have made and the whole
record in this case we find determine and conclude that
No 8555 is not unjustly discriminatory or unfair as be
tween carriers shippers exporters importers or ports or

between exporters from the United States and their foreign
competitors that it will not operate to the detriment but

will operate to the advancement of the commerce of the

United States that it is not in violation of the Shipping
Act 1916 and that it is not contrary but beneficial to the

public interest It follows that we should approve F M a
Agreement No 8555 and we do approve it ll

We must now consider exceptions on file with respect to the
foregoing

These exceptions argue that agreements such as those before

9 e g Section 804 of the Merchant Marine Act 1936 provides inter alia that it shall l
unlawful without permillsIon tor a subsiclized operator or its subsidiary to operate foreign flag
veSlles in competition with United tlltell flag oper tors such al3 Prudential qn ssential
United States foreilr1l trade routes And see certain standard provisions in all operating
differential subsidy contracts

10 While each and every result of maritime operating pattern changes cannot of cOl1rse
be predicted with certainty it Is signiticant thllt no evidel1ce in this record wQuld in our

opinion support atinding that as a result of this lgreement Prldential will Jose a ton of

cargo in the foreseeabie future
11 Except to the considerable etent that the proposed find n s and conclusions are sl1b

stantially embOdied herein they are denied as unsupported by substantjal evidence contl ry

to the weight at the evldtnce or irrlevant tQ decision under Section 1 Qf the S ipping Acet
1916
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us are not subject to the provisions of section 15 of the Shipping
Act 1916 The argument appeared in a brief filed by exceptors
which asserts that F M B Agreement No 8555 offends neither
the standards of the Shipping Act nor those of the antitrust laws

and should be approved by the Commission if within the Com

mission s jurisdiction The hamstringing argument that we lack

jurisdiction now embodied in exceptions was considered in con

nection with our initial decision
The exceptions argue that steamship lines are not required to file

such agreements with the Commission thus being left free to keep
this regulatory agency in the dark about such situations even if

they are wholly repugnant to the Shipping Act and the public
interest We hold to the contrary that such agreements must be

filed with the Commission and the Commission fully informed

The exceptions argue that such unfiled unapproved agreements
may be carried out by the parties without violating section 15 of

the 1916 Act

We hold to the contrary that carrying out such agreements
unfiled or unapproved violates section 15 and subjects the

parties to penalties of as much as 1 000 for each day the agree
ments are effective

The exceptions argue that the Commission lacks power to

appro e such agreements under any conditions whatsoever

even those which are consistent with maritime and antitrust

standards and may be expected to have beneficial results

We hold to the contrary that we have as the public interest

requires us to have power to approve such agreements modifying
them with safeguards in appropriate cases

The exceptions argue that we have no power to disapprove and

thereby prevent such agreements even if they will operate to the

detriment of the commerce of the United States and are contrary
to the public interest

We cannot agree The exceptions are overruled An appropriate
order will be entered

7 F M C
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FEDERAL MARITIME COMMISSION

No 931

IN THE MATTER OF AGREEMENT No 8555 BETWEEN ISBRANDTSEN

COMPANY INC ISBRANDTSEN STEAMSHIP COMPANY INC AND

AMERICAN EXPORT LINES INC

ORDER

Whereas the Commission on the 5th day of February 1962 is

sued its report herein which is made a part of this order

Now therefore for the reasons stated in said report it is

ordered that said agreement be and it hereby is approved and

this proceeding discontinued

BY THE COMMISSION

Sgd THOMAS LISI

Secretary
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FEDERAL MARITIME COMMISSION

No 972

ORDER THAT A H BULL STEAMSHIP CO SHOW CAUSE

Decided February 28 1962

Respondents found not to have complied with the requirements of section
2 of the Intercoastal Shipping Act 1933 in its attempt to impose an

embargo on the carriage of sugar from ports in Puerto Rico to the
United States North Atlantic Ports of Baltimore Philadelphia and New
York and on the carriage of all freight destined for Ponce and

Mayaguez Puerto Rico from the ports of Baltimore Philadelphia and
New York

Mark P Schlele John Cunningham T S L Perlman for A H

Bull Steamship Co

John Mason Gerald A Malia for Sugar Producers of Puerto

Rico Puerto Rico American Refinery Inc Western Sugar Refin

ing Company Central Roig Refining Company and Olavarria
Co Inc

Donald J Brunner and Robert J Blackwell Hearing Counsel

REPORT OF THE COMMISSION

THOS E STAKEM Chairman JOHN HARLLEE Vice Chairman

ASHTON C BARRETT Commissioner JOHN S PATTERSON Com

missioner JAMES V DAY Commissioner

BY THE COMMISSION

This proceeding arises out of the Commission s order to show

cause of February 9 1962 as amended by order of February 19

1962 The order to show cause was issued as a result of the cir

cumstances and conditions set forth below

7 F M C
o
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By an Embargo Notice dated February 1 1962 the A H

Bull Steamship Co a common carrier by water engaged in the

transportation of property between ports in Puerto Rico and ports
in the United States advised all shippers that effective March 3
1962 it would be necessary for Bull to place an embargo on the

carriage of sugar refined and turbinated in bags from ports in

Puerto Rico to the ports of Baltimore Philadelphia and New

York By a second Embargo Notice dated February 5 1962
Bull advised shippers that due to a realignment of schedules and

a curtailment of service effective February 10 1962 freight
destined for Ponce and Mayaguez Puerto Rico would not be

accepted at the ports of New York Baltimore and Philadelphia
The Commission s order of February 9 1962 directed Bull to

show cause why it should not be ordered to withdraw its so called

embargoes substituting therefor new schedules filed in accordance
with section 2 of the Intercoastal Shipping Act 1933 and which
would cancel the schedules then in force for the commodity and
service which Bull proposed to discontinue Oral argument was

scheduled for February 20 1962 but was postponed by our order
of February 19 1962 until February 27 1962

Bull is a respondent in Investigation of Increased Rates on

Sugar Refined or Turbinated in Bags in the Atlantic Gulf
Puerto Rico Trade F M C Docket 954 Sub 2 instituted by the
Commission on December 7 1961 The proceeding involves a

proposed rate increase by Bull on sugar the commodity which
B ll sought to embargo by its notice of February 1 1962 When
Bull s proposed increase was filed we ordered the effective date
of the increase suspended pending final determination by the
Commission as to the reasonableness of the proposed new rate
On January 17 1962 Bull filed a Petition to Omit Initial Decision

and For Immediate Final Decision The petition was grounded
on Bull s contention

that respondent Bull contending that the present rate is so low as

to be confiscatory and that the order of suspension in this case is an uncon

stitutional confiscation of its property will embargo all refined sugar traffic
upon 30 days notice to be published on February 1 1962 unle s the proposed
rate under investigation is permitted to go into effect on or before that
date and that such an embargo may leave the Puerto Rican shippers with
out common carrier steamship service to the mainland in these circum
stances an immediate decision may prevent termination of respondent s serv

ice and vast disruption of the Puerto Rican sugar refining business

tl
On February 12 1962 Bull filed a motion in the instant pro

ceeding For Clarification Particulars Additional Hearing Vaca
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tion of Suspension Consolidation and Other Relief In its

motion Bull sought among other things vacation of the order of

suspension in Docket 954 Sub 2 supra consolidation of this

proceeding with that docket and reiterated the contentions made

in its motion to Omit Initial Decision We denied Bull s motion

on February 16 1962 Memoranda of law were filed and oral

argument was had on February 27 1962

The sole issue in this proceeding as manifested by the order to

show cause is whether Bull has properly complied with section 2

of the Intercoastal Act 1933 and section 18 of the Shipping Act

1916 in that its tariff presently on file with the Commission ac

curately reflects the common carrier service ofBull

Section 2 of the Intercoastal Act 1933 requires carriers in the

off shore domestic trades to file and post schedules showing all

their rates and charges for or in connection with transportation
The section further provides that no change in rates filed and

published shall be made except by the publication filing and post

ing of new schedules which shall not become effective earlier than

30 days after the date of posting and filing and that no carrier

shall engage in service as a common carrier by water unless and

until it has complied with the requirements of the section
The right of a common carrier to impose an embargo under

certain emergency operating conditions has been recognized In

Boston Wool Trade Asso v Merchants and Miners Trans Co

1 D S S B 32 1921 it was held that

The right of a common carrier to declare an embargo when the circum

stances warrant such action is established as is also the fact that the nec

essity for placing embargoes is a matter to be determined in the first in

stance by the carrier On the other hand an embargo is an emergency
measure to be resorted to only where there is congestion of traffic or when

it is impossible to transport the freight offered because of physical limita

tions of the carrier During the existence of the embargo the common

carrier obligations of the transportation company are suspended insofar as

the embargo has application and the reality of a situation sufficient to

j stify this suspension of obligations is requisite if the embargo is to be

justified Id at 33

Of immediate concern here is whether the actions of Bull under

the notices of February 1 and 5 1962 constitute true embargoes
thus relieving Bull of the necessity of complying with the require
ments of section 2 of the Intercoastal Act

As pointed out in the Boston Wool Trade case supra an em

bargo is an emergency measure to be resorted to only where

th re is a congestion of traffic or when it is impossible to trans
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port the freight offered because of physical limitations of the car

rier 1 U S S B at page 33 See also New York Central

Railroad Company v United States 201 F Supp 958 USDC
S D N Y 1962 and cases cited therein There is no evidence in

the record that Bull is unable to perform the carriage in question
because of physical limitations The only reason proffered by Bull

for its cessation of service is that of financial loss Generally
speaking financial loss is not justification for the imposition of an

embargo New Orleans Traffic Transp Bureau v Mississippi
Valley Barge Line Co 280 LC C 105 1951 New York Central

R R Co v U S supra
Bull s attempts at embargo present essentially the same factual

pattern as that presented to our predecessor in Embargo on

Cat go North Atlantic and Gulf Ports 2 U S M C 464 In that
case the respondent sought by means of an embargo to completely
abandon its intercoastal service to and from the Gulf After a

discussion of section 2 of the Intercoastal Act the Commission
held at page 465

While the foregoing provisions do not specifically require that such schedules
shall be cancelled upon withdrawal of service or before withdrawal of serv

ice they clearly contemplate that such schedules shall serve as notice to

the Commission and the public of the services maintained and the charges
therefor It follows that the maintenance by common carriers of schedules
of rates for services they do not perform cannot be justified Intercoastal
Investigation 1935 1 D S S B 400 449 Id at 465

In view of the above we find that the actions of Bull taken

pursuant to its notices of February 1 and 5 1962 do not constitute

true embargoes We are not here dealing with the right of Bull

to discontinue any part or all of its common carrier service Our

decision is restricted to the issue of whether in its attempts at

discontinuance Bull has complied with the requirements of sec

tion 2 of the Intercoastal Act and on the basis of the record

before us we find that it has not Compliance with that section

requires that Bull withdraw and cancel the embargoes imposed
by its notices of February 1 and 5 1962 in the same manner in

which they were imposed and substitute therefor new schedules

filed pursuant to the provisions of section 2 of the Intercoastal
Act 1933 An appropriate order will be issued

7 F M C
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FEDERAL MARITIME COMMISSION

ORDER

At a Session of the FEDERAL MARITIME COMMISSION held

at its Office in Washington D C on the 28th day of February
1962

ORDER THAT A H BULL STEAMSHIP Co SHOW CAUSE

This proceeding having been initiated by an Order to Show
Cause issued by the Federal Maritime Commission and the Com

mission having fully considered the matter and having this date

made and entered of record a Report containing its conclusions

and decision thereon which report is hereby referred to and made

a part hereof

It is ordered That respondent A H Bull Steamship Co with

draw and cancel the embargoes imposed by the Embargo
Notices of February 1 1962 and February 5 1962 in the same

manner in which the embargoes were instituted

BY THE COMMISSION

Sgd THOMAS LISI

Secretary
7 F M C
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ORDER

At a Session of the FEDERAL MARITIME COMMISSION held

at its Office in Washington D C on the 9th of February 1962

No 972

ORDER THAT THE A H BULL STEAMSHIP Co SHOW CAUSE

It appearing That on or about February 1 1962 the A H
Bull Steamship Co a common carrier by water engaged in the

carriage of goods between ports in Puerto Rico and United States
North Atlantic ports issued a notice to all shippers entitled

HEmbargo Notice wherein said carrier advised shippers that
effective March 3 1962 it is necessary for said carrier to place
an embargo on the carriage of sugar refined and turbinated
in bags from ports in Puerto Rico to United States North Atlantic

ports of Baltimore Philadelphia and New York and

It further appearing That on or about February 5 1962 said
A H Bull Steamship Co also issued an Embargo Notice where
in said carrier stated that effective February 10 1962 due to a

realignment of schedules and a curtailment of service freight for

Ponce and Mayaguez Puerto Rico will no longer be accepted
this notice to apply to service from the United States North At

lantic ports of New York Balti ore and Philadelphia and

It further appearing That there is no evidence of any emer

gency condition or physical limitations of said carrier necessi

tating the imposition of embargoes and
It further appearing That said carrier has on file with this

Commission a schedule of freight rates which includes a rate for

the carriage of sugar refined and turbinated in bags from Puerto

Rican ports to the United States North Atlantic ports of Balti
more Philadelphia and New York neither a supplemental sched

ule nor a new schedule has been filed with the Commission by
said carrier cancelling the aforementioned schedule of rates and

Itfurther appearing That said carrier also has on file with this

Commission a schedule of freight rates for the carriage of com

modities from the United States North Atlantic ports of Balti

more Philadelphia and New York to Puerto Rican ports including
7 F M C
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Ponce and Mayaguez said carrier has not filed a new or supple
mental schedule with this Commission cancelling this aforemen

tioned schedule and

It further appearing That section 2 of the Intercoastal Ship
ping Act 1933 and this Commission s Freight and Passenger
Tariff Regulations require a carrier to file with this Commission

a new schedule or schedules to become effective not earlier than

thirty days after date of filing before any change shall be made

in the rates fares charges classifications rules or regulations
that have previously been filed with the Commission and

It further appearing That the imposition of said embargoes
may constitute unjust and unreasonable practices in violation of

section 18 a of the Shipping Act 1916

Now therefore It is ordered Pursuant to section 2 of the Inter

coastal Shipping Act 1933 and sections 18 and 22 of the Shipping
Act 1916 That the A H Bull Steamship Co show cause on or

before February 20 1962 why it should not be ordered to with

draw the aforementioned embargoes and to file and post new

schedules cancelling the schedules now in force for the commodity
and service which it proposes to discontinue and

It is further ordered That this order be published in the Fed

eral Register and served on the A H Bull Steamship Co who is

named as respondent in this proceeding Oral argument in this

proceeding will be heard by the Commission on February 20 1962

in Room 4519 441 G Street N W Washington D C at 9 00

am EST Notwithstanding the rules as to time and service of

documents of this Commission s Rules of Practice and Procedure

the parties to this proceeding shall adhere to the following sched

ule Affidavits of fact and memoranda of law may be submitted
to the Commission on or before the close of business on February

16 1962 and replies thereto on or before the close of business

on February 19 1962 All persons having an interest in this

proceeding desiring to intervene therein should notify the Secre

tary of the Commission promptly and may file petitions for leave

to intervene up to the time of oral argument before the Commis

sion replies to petitions for leave to intervene shall be filed on

or before the close of business on February 23 1962 Parties

seeking leave to intervene may file affidavits of fact and memo

randa of law and replies in accordance with the schedule previ
ously set forth All documents or pleadings filed in this proceed
ing including petitions to intervene and replies thereto must be
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served by the person filing same upon all parties of record The

parties to this proceeding are directed to file their requests for
time allotment for oral argument with the Secretary of the Com
mission on or before February 19 1962

BY THE COMMISSION

Sgd THOMAS LISI

Secretary
7 F M C
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No 954

NVESTIGA TION OF RATES AND PRACTICES IN THE

ATLANTIC GULF PUERTO RICO TRADE

Decid d March 5 196

Motion tor Qrder invalidating reduced rates for the carriage of zinc from the

continental United States to Puerto Rico denied

Matter remanded to Examiner for further hearing and initial decision

George F Galland and Robet N Kharasch for respondent
American Union Transport

Mark P Schlefer for respondents A H Bull Steamship Com

pany and Lykes Brothers Steamship Company
Sterling Stoudenmire for respondent Waterman Steamship

Company
Warren Price Jr and Carl H Wheeler for respondent Sea

Land Service Inc

Edward T Cornell for respondent TMT Trailer Ferry Inc

William L Hamm for respondent Alcoa Steamship Company
Inc

John T Rigby and William D Rogers for intervener Common

wealth ofPuerto Rico

Donald J Brunne1 and Robert J Blackwell Hearing Counsel

REPORT OF THE COMMISSION

THOS E STAKEM Chairman JOHN HARLLEE Vice Chairman
ASHTON C BARRETT Commissioner JOHN S PATTERSON Com

missioner

BY THE COMMISSION

This particular segment of this case is concerned with a just
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and reasonable chalge for the carriage b T vater of zinc from
the continental United States to Puerto Rico l

We have before us a motion by Sea Land Service Inc Puerto
Rican Division hereinafter Sea Land which is supported by
Hearing Counsel and vhich ulges us to hold that a suspended
but presently effective rate of 103 per 100 pounds for the car

riage of zinc from the continental United States to Puerto Rico
is unjust and unreasonable in violation of the Intercoastal Ship
ping Act 933 and the Shipping Act 1916 2 We refuse so to hold
because we are wholly dissatisfied with the state of the record

Treating the motion as seeking an order compelling the can

cellation of the rate 3
we refuse to issue such 3n order because

as heretofore stated we are dissatisfied with the state of the
record a situation which must and will be corrected and be
cause to enter such an order at the present time would be det
rimental to the public interest and contravene sound regulatory
principles ofgeneral application

For some years practically all zinc has moved from the con

tinental United States to Puerto Rico out of the North Atlantic
at a rate of 125 per 100 pounds A H Bull Steamship Company

hereinafter Bull and Sea Land have carried almost all of it
Waterman Steamship Corporation hereinafter Waterman
carried 10 tons in 1960 none in the first half of 1961 Lykes Bros

Steamship Company hereinafter Lykes apparently has car

ried none During the summer of 1961 conditions in the United
States Puerto Rican trade which had for some time been un

stable became almost chaotic Confronted with what may well
have been the early stages of a ull scale rate war our prede
cessor the Federal Maritime Board gave particular attention to
rate changes in the trade especially reductions which might
well be in the nature of noncompensatory fighting rates In

July 1961 the Board instituted this proceeding as an investiga
tion of revision both rate increases and decreases of tariffs

by various operators in the Puerto Rican trade Among such

operators were Sea Land Lykes Waterman and Bull From
time to time thereafter the scope of the proceeding was expanded

I The procedural details out of which this opinion grows are stated in the appendix
2The argument on which the rate of 103 was suspended was that this rate is unjust and

unreasonable because it is too low The suspension period expired by operation of law on

January 14 1962 and the rate proposed by the United States Atlantic and Gulf Puerto Rico

Conference thereupon went into effect

3 e g Commodity Rates Between Atlantic Ports and Gulf Ports 1 USMC 642 645 1937
Pacific Coastwise Carrier Investigation 2 USMC 191 196 197 1939
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to include investigation of other rates in the trade The rate of

103 per 100 pounds on zinc which we are here urged to strike

down as unjust and unreasonable because it is alleged not

proved to be too low was published by the United States At

lantic and Gulf Puerto Rico Conference hereinafter the Con

ference with Lykes and Waterman its carrier members as a

decrease from a rate of 125 per 100 pounds to become effective

September 15 1961 Conference Freight Tariff No 1 FMB F

No 1 first revised page No 98

On August 25 1961 Sea Land which then had and now has in

effect a zinc rate of 125 per 100 pounds protested the 103

rate as too low and petitioned for its suspension On September
7 1961 the Acting Members of the Commission which had

by that date succeeded the Board by the fourth supp emental

order in this proceeding served September 14 1961 suspended
the 103 zinc rate for the full 4 month statutory period which ex

pired January 14 1962 By the same order the Acting Mem

bers of the Commission with a view to making such findings
and orders in the premises as the facts and circumstances shall

warrant expanded the scope of the proceeding to include 1n

te1 alia not only the 103 zinc rate but the then and now ef

fective zinc rates of Sea Land 125 per 100 pounds Sea Land

Service Puerto Rican Division Outward Freight Tariff No 2

Fl1B F No 3 first revised page No 118 of Bull 125 per 100

pounds Bull Outward Freight Tariff No 1 FMB F No 1 second

revised page No 84 Alcoa Steamship Company Inc hereinafter
Alcoa 125 per 100 pounds Alcoa Outward Freight Tariff No

2 FMB F No 2 original page No 91 American Union Trans

port Inc hereinafter AUT 107 per 100 pounds AUT Out

ward and Inward Freight Tariff No 6 first revised page No

46 and TMT Trailel Ferry Inc hereinafter TMT of 119

per 100 pounds trailer load and i24 per 100 pounds less than

trailer load TMT Freight Tariff No 3 FMB F No 3 second re

vised page No 142

The 103 zinc rate having been suspended the burden of prov

ing it fair and reasonable is placed upon its proponent carriers

Lykes and Waterman by section 3 of the 1933 Act 46 V S C

844 which provides in pertinent part that

At any hearing on a suspended rate the burden of proof to show that the
suspected rate is just and reasonable shall be upon the carrier or

carriers

7 F M C
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Normally the failure to sustain the burden results in cancel

lation of the suspended rate see cases cited in footnote 3 but

this is not a normal situation Neither Lykes nor Waterman could

complain of a cancellation order for as stated by Sea Land in

its motion here under consideration pp 2 3 Neither Water

man Lykes nor the Conference have sustained their burden of

proof in showing the justness and reasonableness of the proposed
reduced rate applicable to the carriage of zinc

As Sea Land also points oat in the instant motion Lykes coun

sel expressed for Lykes a position which we cannot condone

namely that Lykes is unconcerned with the rates if it doesn t

sustain its burden of proof it is unconcerned about whatever the

consequences may be Tr 388 We hope that one of the conse

quences of this opinion will be a more seemly attitude by carriers

and their counsel with respect to rates filed by them in the future

A changed attitude in this regard may well be the only alterna

tive to more drastic measures Certainly this Commission is

very much concerned aQout these rates all of them

The Acting Members of the Commission by the fourth supple
mental order in this proceeding placed under investigation the
zinc rates of the Conference Lykes Waterman Sea Land Bull

Alcoa AUT and TMT Hearing counsel describes the record as

one wherein all the rates under investigation save the zinc

rate were the subject of extensive examination and various ex

hibits were introduced relating to the cost of transporting these

commodities other than zinc 4 Such a record in a proceeding
investigating zinc rates will not serve We will not issue an order

striking down the decreased 103 zinc rate on such a record not

withstanding the procedural grounds presented by Sea Land and

Hearing Counsel We are primarily interested in the merits of

the matter not with procedural technicalities We agree with the

unavoidable inference from statements in Sea Land s motion and

Hearing Counsel s reply that the record in this proceeding is

deficient

Exhibit 10 was offered by Bull for identification Tr 11and

is the subject of examination and cross examination which has

not been struck As to zinc Exhibit 10 shows without explanation
the highest costs of any of the selected 21 commodities Although
on cross examination BuIl s witness explained that 100ading costs

on chemicals were so much larger than for most other cargo be

Emphasis added

7 F M C



INVESTIGA TION ATLANTIC GULFjPUERTO RICO TRADE 145

cause chemicals are hazardous argo requiring special precau

tions no explanation was solicited or volunteered as to why costs

for zinc are even higher Notwithstanding these highest of costs

and the fact that in computing measurement ton revenue Bull

used a stowage factor of 25 the exhibit showed at a rate of 125

per 100 pounds the highest gross and net revenue return of any

of the 21 selected commodities The proper stowage factor

which is the number of cubic feet required to stow a ton weight
of a specific commodity is all important in comparing costs with

revenue A measurement ton is 40 cubic feet No explanation
other than the generalization that all stowage factors used are

based on experience and measurement is offered for the use of

zinc stowage factors of 25 and 38 Modern Ship Stowage in

dicates stowage factors for zinc from 8 to 12 There may be justi

fication for utilizing ih this trade stowage factors several times

as large but it is not in this record The gross revenue shown

against measurement tons costs of 3445 was 44 80 Had Bull

used the same stowage factor 10 used by Lykes which is sup

ported by the standard reference work Modern Ship Stowage
issued by the Department of Commerce in 1942 the revenue figure
would be 112 00 Although offered for identification Exhibit 10

was with no very informative explanation in effect withdrawn

thereafter when Bull s counsel said he was not offering it and

the Examiner said that it will stand on the record as rejected
Exhibit 57 purports to cover the same ground Costs are stated

under five methods Under the first costs are stated as 22 64

plus 38c additional for vessel depreciation Under the second

costs are stated as 13 26 plus 38c for vessel depreciation Un

der the third costs are stated as 13 66 plus 38c for vessel depre
ciation Under the fourth total stevedore and terminal cost

is stated as 14 38 Under the fifth costs are shown as 1948

With respect to the 103 zinc rate Lykes included ip Exhibit

71 cost data aggregating 45 28 per measurement ton and revenue

of 92 28 per measurement ton Lykes had no witness to support
the exhibit On November 22 1961 this matter was brought up

by Lykes counsel who said that he did not propose to put the

Lykes exhibits in evidence unless somebody is particularly in

terested in them hen the Examiner asked if Lykes counsel

would have a witness at the next hearing counsel replied

I wasn t planning to and I talked to public counsel about this He is not

Goncerned about it We furnished the information because you ordered us to

and nobody indicated any so far as I know any particular interest in our
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bringing a witness up from New Orleans on this subject Lykes is uncon

cerned about whatever the consequences may be Tr 387 388

The matter was held open and later on December 8 1961

came up again At this time Hearing Counsel and counsel for

Waterman evinced proper concern for the introduction of Lykes
Exhibit 71 Waterman counsel pointing out that Lykes and Wa

terman were the members of the respondent conference which

filed the 103 zinc rate Sea Land counsel stated a general ob

jection to Lykes cost calculations but said his objections were

primarily aimed at the zinc data He was supported by Counsel

for TIvIT Sea Land counsel then said that if they Lykes would

eliminate the line containing the zinc data and concurrently can

cel their suspended matter from the tariff we would have no ob

jections Tr 909 914 Again the matter was delayed Lykes
counsel later offered Exhibit 71 for identification stating that h

the line for zinc should be striken from the document as identi

fied There was no objection and Exhibit 71 was received in

evidence upon stipulation Tr 985 988 As received there is

a light line drawn through the zinc figures which are legible
however and show the figures for cost and revenue heretofore

stated 1l

AUT reported no data on zinc stating that it carried none

TMT for the same reason reported no zinc data Waterman

merely reported that it carried no zinc

Sea Land s data on zinc is particularly interesting Ex 32

No III Part I p 2 of 3 It shows that Sea Land carried only
186 long tons of zinc in 1960 but carried 252 long tons in the first

half of 1961 The stowage factor reported is 38 In Exhibit 32

No IV p 2 of Sea Land reports zinc costs terminal expense

stevedoring expense vessel expense and overhead including ad

ministrative and general expenses plus amortization and depre
ciation of 14 24 pel long ton This exhibit does not show rev

enue but Sea Land s rate of 125 per 100 pounds would result in

a revenue figure of 28 00 per long ton Exhibit 32 No V p 3 of

3 purpo ts to show that Sea Land has been increasing its zinc

carrying at the rate of 27 tons per month which together with the

fact that according to its Exhibit No IV the revenue on zinc

approximately doubles the zinc transportation costs may explain
Sea Land s interest in the commodity

6 This exhibit as to zinc and exhibit 10 are not probative of costs or revenue in this

proceeding but do illustrate the deficiency of the record
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In a later exhibit No 63 Sea Land shows measurement ton

costs of 1540 Method A and 15 666 Method B against a rev

enue of 30 00 which would reflect a stowage factor of 371f1
The nearest approach to a questioning of any cost data on zinc is

found in Exhibit 78 admitted in evidence over objection by Sea

Land s counsel It was prepared by a partner in the Price Wa

terhouse accounting firm after a study of some of Sea Land s

records and was described by Lykes Bull counsel as exactly
similar to a parallel Sea Land exhibit obviously Exhibit 63 In

this exhibit zinc costs stated in Exhibit 63 under Method A

which in the Price Waterhouse partner s opinion is the prefer
able one at 15400 were decreased to 13 662 the zinc costs in

Exhibit 63 under Method B at 15 666 were increased to

16 284 There is no particular significance as to zinc in the Price

Waterhouse testimony and it is stated here only to rOllnd

out the picture
Viewing this record in detail we are compelled to conclude that

it must be amplified with respect to zinc in spite of the small

quantity of the commodity moving in the trade We have here

a distinctly unusual situation one where even pennies may be

important to both cargo and carrier interests and even more im

pOl tant to the people of the Commonwealth of Puerto Rico who

are struggling to better their economic condition Considering
the special dependence of the Commonwealth and the States of

Alaska and Hawaii on ocean shipping coupled with the continuing
regulatory responsibility placed upon the Federal Maritime Com

mission by the Congress it is basic that just and reasonable

rates and practices by the steamship lines serving their ports be

assured to the full extent legally possible
We know it is particularly important to the shippers and con

signees of zinc that the cost of moving cargo to Puerto Rico shall

not be excessive and if zinc is used in Puerto Rican manufactur

ing as seems probable the Commonwealth may well have special
interest in this commodity

We know it is particularly important to carriers in this

troubled trade where they are having some difficulties that the

rate on all cargo shall be sufficient to yield a fair return on

invested capital
To the end therefore that the zinc rate shall be just and reas

onable which is to say neither too high nor too low we shall

make provision for a limited reopening of the record We regret
even the small amount of lost time this may involve It is a well
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established principle that all the speed compatible with sound

decision is an essential element of effective regulation Adher

ence to that principle caused us to require the record to be certi

fied to us for decision at this time and only because we are con

vinced that the present state of the record is incompatible with
sound decision now causes us to ren1and the inatter to the Ex

aminer We note especially three things First we know that we

are giving Lykes and Waterman a second chance to meet their

burden of proof They show no sign of wanting a second chance

and we do not intend in any way to favor them The rationale of

this decision is that the public interest is paramount and while

we realize that a remand will afford the proponents of a

suspended rate a second opportunity to meet their burden of

proof in a proceeding of this nature the Commission is charged
with special responsibility and since we feel that a more com

plete record is essential for us t9 decide the matter on the merits

the case will be remanded

Second we are fully conscious of the importance of holding
proponents of suspended rates strictly accountable for their

burden of proof because such suspended rates go into effect in

no more than four months But as previously pointed out this

is an unusual case and it involves a decreased rate to which the

public is entitled if it is just and reasonable

Third this proceeding contemplated that it might involve the

fixing of just and reasonable n1aximum minimum rates on certain

commodities either or both The parties and the Examiner were

conscious of this fact from the beginning As to zinc the record

is wholly insufficient for a deterl11ination if such rates should be

prescribed and if so atwhat level

Premises considered we decline to order the Conference zinc

rate of 103 now in effect cancelled and we remand the record to

the Examiner for further hearing and an initial decision 6

The carriers will be expected to present at least the following
1 Total amount of zinc carried in 1961 and how it was ship

ped ie in what form in containers or packages loose and the

nature and dimensions ofcontainers crates etc

2 Point of zinc s origin port of loading and port of dis

charge
6 In so doing we stress the fact that this action is essential regardless of the ultimate

decision on the zinc rate The conference rate of 8103 per hundred pounds may be too low

or too high as also the Sea Land rate of 1 25 per hundred pounds We are uninformed by this

record about the rate and it is our duty to be so informed
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3 Cost per measurement ton 40 cu ft to the ship of carry

ing zinc from port of loading to port of discharge stating cost

factors separately and showing if they are known or allocated

and if allocated the basis or method of allocation

4 Gross revenue per measurement ton on the basis of the

carriers tariff rates including separately suspended rates

5 Stowage factor used in converting zinc to a measurement

ton and full explanation of the basis and authority for this stow

age factor
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ApPENDIX

After the hearing closed and on January 8 1962 Sea Land

Service Inc filed a motion for an immediate finding by the Com

mission that a proposed rate of 103 per 100 pounds for the car

riage of zinc from the continental United States to the Common

wealth of Puerto Rico is unjust and unreasonable The motion

is unopposed and our Hearing Counsel supports it

On January 22 1962 we made the requisite statutory findings
and required the record to be certified to the Commission for de

cision of the issue tendered by the motion
On January 24 1962 the record was certified to the Commis

sion by the Examiner

Meanwhile on January 15 1962 the rate which had been sus

pended became effective by operation of law the maximum sus

pension period expiring January 14 1962
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No 926

INVESTIGATION OF INCREASED INTER IsLAND CLASS AND COM

MODITY RATES BETWEEN PORTS OF CALL WITHIN THE STATE OF

HAWAII

Decided April 5 1962

Increased class and commodity rates between ports in the State of Hawaii

found ju t and reasonable

George F Galland Robert N Kharasch and Amy Scupi for

Respondent
Shiro Kashiwa Arthur S K Fong WiUiam D Rogers and

Richard S Sasaki for State ofHawaii

Robert J BlackweU as Public Counsel

REPORT OF THE COM MISSION

THOS E STAKEM Chairman JOHN HARLLEE Vice Chairman

ASHTON C BARRETT and JOHN S PATTERSON Commissioners

BY THE COMMISSION

This is an investigation under the Intercoastal Shipping Act

1933 Act to determine whether increased class and commodity
rates filed by Young Brothers Ltd are just and reasonable
The Federal Maritime Board Board suspende the increased
rates for the four months statutory period from December 4 1961

to April 4 1962 when they became effective After hearings the

examiner issued an initial decision in which he found
111 Fair value for ratemaking purposes of property owned

and used by respondent determined to be 3 650 000 which

will probably yield a return of 5 62

II The rates in the new tariff are just and reasonable ex

cept the rates on fruits and vegetables from Kailua and

Kawaihae to Honolulu are unreasonable to the extent

they wereincreased by more tnan 9

1 F M C
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Respondent excepted to the initial decision and oral argument
was held

1 Young Brothers has operated since 1947 a common car

rier service by towed barges among the islands of the State of

Hawaii State In 1951 respondent merged with and became a

wholly owned division of Oahu Railway and Land Company
O R L On October 31 1960 with approval of the Hawai

ian Public Utiliti s Commission respondent was established as

a separate corporation stin owned by O R L so that its

costs and accounting for the common carrier operation could be

more closely supervised All of the barges and certain other

common carrier equipment was transferred to respondent O
R L which maintains a fleet of oceangoing tugs for contract

towing continues to supply respondent with general overhead

service at no profit and t4wing service at a fixed amount per

trip based on a rate of 60 for each hour the tugs are in use This

rental arrangement saves respondent the expense of maintaining
separate offices and accounting and supelvisory personnel and
avoids a heavy investment in tugs Respondent s officers are

also officers of O R L and each company pays a portion of

salaries respondents portion being appl oximately 1 of pro

jected revenues for 1961 Overheadalloeated to respondent ap

proximates 8 of projected revenue

2 Respondent has expanded its services in the face of com

petition from three successive carriers which in turn failed

It provides 11 sailings a week between Honolulu Oahu and the

other four major outer islands Hawaii Maui Molokai and Ka

uai Its present competition is from inter island airlines carry

i g perishables furniture and appliances and ditect water serv

ices from the United States mainland coasts to the outer islands

The State is studying whethe to subsidize inter island sea or

aii ferries which might provide additional competition
3 The inter island trade is 1 seasonaand imbalanced

almost 70 of revenue coming from outbound cargoes consist

ing of consumer goods feed fertilizer cement and automobiles
which substantially fill utbound barges at the peak of the ship
ping season and 30 from inbound traffic consisting of agricul
tural products which cal go is insufficient to till the inbound

barges 2 difficult involving short hauls over rough water and
3 comparatively small with revenue of less than 3 000 000 an

nually Respondent claims that the tr de is fairly static The
facts are that while Oahu has been growing the outer islands

7 F M C



INVESTIGATION OF INCREASED RATES WITHIN HAWAII 153

have been losing population since 1930 Revenues have in

creased by 44 over the last three years including estimated

revenue for 1961 which respondent attributes to the increased
demand on Oahu for fruits and vegetables from the outer is
lands and the establishment on Oahu of manufacturing plants and

bulk storage facilities which permit the shipment from Oahu to

the outel islands of products formerly shipped direct from the

mainland These factors resulted in a 7 percent growth in cargo

in late 1960 Respondent predicted that this trend would not ob

tain beyond the first half of 1961 and that the total increase for

1961 over 1960 would be somewhat less than 3

4 Respondent owns and operates barges one of which is self

propelled the Hualalai Five are double cleek barges pur
chased new in 1958 at a cost of some quarter million dollars

each TI ey have ramps from upper deck to hold which pern1its
rapid loading of cargo on pallets by lift truck from pier to holcl
or open deck Containers are used for asphalt feed and other

bulk commodities and reefer boxes and vans recently pur
chased are used for l efrigerated cargo This method of handling

cargo eliminated shipper s packing CO ts nlinimizes Cccll go dam

age and enables respondent to provide an efficient and low cost

express service among the islands The Haulalai although espe

cially designed as the most efficient barge to carry the fairly
small traffic to and from Kailua and Kawaihae Hawaiihas op
erated at a heavy loss and respondent expects to incur some los

ses under the new rates

5 Respondent provides class rates based generally upop dis

tance for general cargo Lower special commodity rates are

published on a economically important commodities such as

those related to agriculture and on automobiles b container
ized cargo and c commodities coming into competition with

shipments to the outer islands direct from the mainland The

class rates were increased 13 generally or only 7 if shippers
obtain the allowance of 50 cents a ton by delivering cargo loaded

on their OWll pallets Many commodity rates were increased less

than 13 as for instance 6 on containerized propane 8 on

feed 4 on lime and no increase on fel tili4er for competitive
reasons According to respondent the new rates would have in

creased revenue duripg an of 1961 by 240 000 or 900 However

their suspension during the first three months of 1961 reduces

the ticip t l revenue by onefourth or 60 000 leaving 180

000 WhiCh is only 61 additional
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6 The only challenge to any specific rates comes from spokes
men for fruit and vegetable growers and produce dealers in Hon

olulu They oppose the increases on empty crates and on fruits

and vegetables which amount to 26 from Kailua and Kawa

ihae and 9 from the other ports The gist of their testimony

pertinent here is that the farmers are caught in a cost price
squeeze that the proposed rate increases will increase retail

prices of fresh fruits and vegetables forcing a increased con

sumption of canned or frozen items and b the importation of

fresh fruits and vegetables from the mainland that instead of

increasing rates which will discourage further expansion in pro

duction on the outer islands respondent should seek additional

r venue from the increasing volume of perishables shipped from

the outer islands that the 26 rate increase from Kailua and

Kawaihae served by the Hualalai will force some farmers out

of business that the poor service on empty crates does not jus

tify an increase thereon and that refrigeration capacity and

service are inadequate
7 The facts cited by respondent in support of the increases

are that the new rates on fruits and vegetables a are half or

less than half of the regular class rates at which most of the

other traffic moves b are being increased a lesser percentage
than most other rates e g 5 on cabbage from Maui c are

actually lower than those in effect in 1947 and d have been in

creased insignificantly when compared with Matson s rates on

competing items from the mainland and e are less from ports
served by the Hualalai than one half of the rates of the predeces
sor carrier which went broke serving these ports The rates on

empty crates were supposedly applicable only to returned crates

which had moved full to Honolulu via respondent s line How

ver the testimony is that some growers were actually ship
ping full crates to Honolulu by air and returning their empties
via respondent s line Respondent in order to prevent the wholly

uneconomic carriage of empty boxes for the convenience of the

airlines increased the rates per ton from the equivalent of 100

on deck and 160 under deck to 180 and 240 a ton

respectiv ly The latter are a third or a fourth of class rates

8 Gross revenue and expenses estimated by respondent for

1961 are 3 118 969 and 3 004 209 respectively leaving net earn

ings of 114 760 This is based on application of the old rates for

three months and the new rates for nine months Public Counsel

and the State take issue with this method contending that thenew
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rates should be applied for the full test year 1961 On this
basis the figures should be 3 179 649 revenue 2 974 378 expenses
and 205 271 net earnings Pro forma calculations by respond
cnt show a loss of 62 000 for 1958 and 94 000 for 1959 and a

profit of 31 000 in 1960

9 The property used by respondent in its common carrier
service is listed in Column A of the table below As indicated the
allocated tug property is owned by O R L The book values
less depreciation bv and fair market values fm used in the

succeeding columns to arrive at the various rate bases were as

signed by respondent and they are unchallenged

COMPARISON OF RATE BASES PROPOSED BY PARTIES

Public

Respondent Counsel State

a b c d

FLOATING EQUIPMENT
1 535 362Barges 1 535 362 bv 1 535 362

Tugs O R L 1 701 975fm 1 172 532 bv 1 069 940

SHORE FACILITIES
EquipmenL 334 912 bv 334 912 334 912
Equipment fully depreciated 56 818 fm 0 0
Tugs parts O R L 161 189 bv 161 189 omitted

LAND IMPROVEMENTS 419 922 fm 109 872 bv 109 872
Tug shop O R L 205 410 1m 30 292 bv omitted

4 415 588 3 344 159 3 050 086
WORKING

CAPITALu
361 604 314 113 343 493

TOTAL 4 777 192 3 658 272 3 393 579

RATES OF RETURN 4 29 5 61 6 04
Net Earnings 205 271

It will be noted that the rate bases proposed by Public Counsel
and the State are based entirely on book value less depreciation

Coc d However the State omitted certain items of tug
property apparently through inadvertence Cod Respondent s

rate base including allocated tug property which it contends
should be eliminated is composed of both book values and fair
market values Cob

10 Respondent who extends one month s credit to shippers in
order to speed up the loading and handling of cargo arrives at
its figure of 361 604 for working capital in 1961 on basis of the
peak amount receivable from shippers during 1960 which was
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362 241 in August 1960 and on the theory that revenu Qf 1961
should be projected on the application of the 014 r w f n thQ
first three months and the new rates for the last nin mQnth

11 A Honolulu investment banker testified that b ed un the
premise that the business is small and static and ll been un
profitable an investor would require a 7lj2 to 8 dividend r
turn plus earnings coverage of the dividend of at least double
percentthat is areturn on capital of 15 or 16

The respondents contend that the examiner was wrong jn including an allocated portion of the value of the tugs owned by its
aftiliate O R L in the rate base and excluding the 60 perhour
rental paid to O R L by Young Bros We agree with the ex
amiller There is nothing in the record to show whether the rental
is reasonable It is experimental in nature and will be adjusted
as the companies gain experience and knowledge regarding the
cost of operAtion It is admitted that O R L hope to make a

reasonable profit on the tug service it supplies to its affiliate
Young Bros Only the cost of service rendered by an affiliate of
a regulated carrier should be allowed as operating expense and
the affiliate s profits should be excluded from the revenues and
expenses of the carrier in rate detenninations American Tele
phone Telegraph CO V United States 299 U S 232 236 1936
On this record it is impossible to determine either the reason

ableness of the rental charged Young Bros or the profit realized

by O R L In view of the uncertai ties and the admission
that a reasonable profit is contemplated we will treat the re

spondent as a division of O R L and include an allocated por
tion of the capital investment in the tugs in the respondent s rate
base

While the rental charge for the tugs in the rate base will be dis
allowed as an expense an allocable portion of the wages and
other operating expenses will be included

On the basis of the foregoing and adjusting respondents rev

enues and expenses for 1961 so as to reflect 12 months operations
under the new rates we find that Young Bros would realize earn

ings after taxes of 205 271
While agreeing that the barges and certain property devoted

to the trade should be valued under the pr ldent fnvestment
standard the respondents contend that the tugs and certafn land
should be valued on a b sis of fair market vahle They argue
that where values under the prudent investment theory are to
tally unrealistic market value should be employed
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Young Bros is entitled to a fair return of its property being
used in the service of the public

We recently held that in the domestic offshore trade the pru
dent investment standard would be used to detennine the fair

value of property Atlantic Gulf Puerto Rico General In

crelMes in Rates and Charges 7 F M C 87 1962

We find nothing in this record that warrants our departing
from the prudent investmentstandard

Working capital required to pay operating expen es prior to
time revenues are received for the services rendered was found

by the examiner toamount to 304 366 We agree
We find the fair value of the property being devoted to the pub

lic by respondent to be 3 648 495 including working capital of

304 166

With earnings after taxes of 205 271 respondent s rate of re

turn would be 5 63 percent
While the respondent presented testimony that a return of cap

italof 15 or 16 percent was reasonable the record in this case is

totally inadequate for us to determine the maximum reasonable
rate level A 5 63 percent return on property valued on the basis
of the prudent investment standard is not unreasonable

Respondent excepts to the examiners finding that the pro
posed rates on fruits and vegetables from Kailua and Kawaihae

to Honolulu are unjust and unreasonable to the extent they were

increased by more than 9 The record shows losses during 1960

for Young Bros service to Kailua of 63 000 and for service to
Kawaihae of 61 000 during the same year Even at the new

rates it is doubtful that the service will be profitable Rates
after the increases which amount to less than a tenth of a cent a

polind will be less than the rates in effect in 1947 The rates on

frUits and vegetables are half or less than half of the regular class
rates at which most other traffic moves thus leaving the ship
pers of the former commodities in a preferred position Young
Bros rate of return on all of its operations even under the in

creased tariffs will remain low and this service will in all prob
abiiity operate at a loss On this record we are unable to find the
proposed 26 increase on fruit and vegetables from KaiIua and
Kawaihae to Honolulu tobe unjust and unreasonable

We find and conclude that the rates under investigation are

Just and reasonable

An Order discontinuing this proceeding will be entered
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ORDER

At a Session of the FEDERAL MARITIME COMMISSION held

at its office in Washington D C on the 5th day of April 1962

No 926

INVESTIGATION OF INCREASED INTER ISLAND CLASS AND COM
MODITY RATES BETWEEN PORTS OF CALL WiTHIN THE STATE

OF HAWAII

Full investigation of the matters and things involved in this

proceeding having been had and the Commission on the date

hereof having made and entered of record a report stating its

conclusions and decision thereon which report is hereby referred
to an made a part hereof and having found that the proposed
rates and charges herein under investigation are just and reas

onable
It is ordered That this proceeding is hereby discontinued

By THE COMMISSION

Signed THOMAS LISI

Secretary
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No 882

UNAPPROVED SECTION 15 AGREEMENTS SOUTH AFRICAN TRADE

Decided April 9 196

1 Respondents except Baron lino Line found during the period 1954 58
to have made and carried out an unfiled and unapproved cooperative
working arrangement or agreement for the fixing of transportation
rates and related matters affecting the trade between the United
States and South and East Africa in violation of section 15
Shipping Act 1916 Respondents not found to have entered into

or carried out unfiled and unapproved agreements in the trade in
violation of said section after September 10 1958

2 Respondents Farrell Lines and Robin Line Division of MooreMc
Cormack Lines not found to have operated vessels during 1957 59
in the United States Atlantic South and East Africa trade in viola
tion of section 14 Second Shipping Act 1916

3 The permission granted by section 15 Shipping Act 1916 for activities
that would otherwise be unlawful is conditioned upon government
supervision and control of such activities Rigid compliance with
the filing and approval provi ions of the section is required

4 Failure immediately to file an agreement within the purview of section
15 Shipping Act 1916 is a distinct violation of the section

5 Oral informal or general agreements are subject to section 15 Shipping
Act 1916

6 Unapproved discussions and exchanges of rate and similar information

among persons subject to section 16 Shipping Act 1916 clearly
indicate the existence of an agreement understanding or arrange
ment prohibited by the section

7 An investigation by the Federal Maritime Commission is an administra
tive proceeding looking to the regulation of present or future ac

tivity It is not a penal or criminal trial for past violation of law
and should not be conducted as such Matters in extenuation or

mitigation of punishment for such violation are not relevant in a

Commission investigation
8 Strict evidentiary rules do not apply in proceedings before the Federal

Maritime Commission Contemporaneous letters and memoranda

7 F M C
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from respondents files which showed or tended to show the existence

of a cooperative ratefixing arrangement were not objectionable as

hearsay or otherwise but were relevant reliable and probative
evidence

9 A restricted or fragmented approach to the evidence is likely to defeat
the objectives of an investigation particularly one concerning in

formal secret or general agreements subject to section 15 Shipping
Act 1916

10 Only the Federal Maritime Board was empowered to modify its orders

instituting the investigation and establishing the issues of fact and
law involved It was improper to direct the public Counsel in effect
do so by filing statements particularizing such issues and other
wise to circumscribe his efforts to fully develop the pertinent in
formation

Edwin Longcope and Morton Liftin for respondent Louis Drey
fus Lines

Elmer C Maddy and Ronald A Capone for respondent Farrell
Lines Inc

John W Douglas and Peter S Craig for respondent Lykes Bros

Steamship Co Inc

Burton H White and Elliott B Nixon for respondent Nedlloyd
Line

Ira L Ewers W B Elvers and Albert Chrystal for respondent
Robin Line Division of Moore McCormack Lines Inc

Wharton Poor and R Glen Bauer for respondent South African
Marine Corporation Ltd

Morton Zuckerman for respondent Baron lino Line
Robert B Hood Jr and Edward Aptaker as Public Counsel

REPORT OF THE COMMISSION
THOS E STAKEM Chairman JOHN HARLLEE Vice ChairmanJ

ASHTON C BARRETT Commissioner JOHN S PATTERSON Com

missioner

BY THE COMMISSION

By order of January 7 1960 and amendment of January 15

1960 our predecessor the Federal Maritime Board initiated an

investigation to determine whether any of the named respondents
Louis Dreyfus Lines Dreyfus Farrell Lines Inc Farrell
Lykes Bros Steamship Co Inc Lykes Nedlloyd Line Ned

lloyd Robin Line Division of Moore McCormack Lines Inc

and South African Marine Corp Ltd Safmarine during the
period 1954 through 1959 had entered into and effectuated with

out approval under section 15 of the Shipping Act 1916 the
Act any agreements affecting trade between the United States
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and East Africa requiring such approvall Robin Line has been

a division of Moore McCormack since about May 1 1957 at which

time Mormac acquired the equipment of Seas Shipping Co Inc

Robin is identified herein as Robin Mormac as to events after

May 1 1957 and Robin Seas as to events prior thereto

The Board s amended ord r of January 15 1960 also enlarged
the investigation to determine whether respondents Farrell and

or Robin Mormac had operated vessels in violation of section 14

Second of the Act during 1957 1958 or 1959 in the U S Atlantic

South and East Africa trade By supplemental order of June 27

1960 the proceeding was further enlarged to determine whether

any of the original respondents and Baron lino Line therein

named an additional respondent during 1958 and 1959 and there

after through the date of the supplemental order had entered

into and carried out prior to approval under section 15 agree
ments fixing or controlling freight rates on certain commodities

in this trade

Testimony was taken at hearings held August 2 through 5 1960

in Washington and October 13 and 14 1960 in New York Further

sessions were held jn New York on October 17 and 18 1960 for

the sole purpose of considering the admissibility of exhibits

theretofore tendered following which the hearings were con

cluded In accordance with his responsibility in proceedings of

this type for assembling and presenting evidence relating to the

investigation the agency has ordered Public Counsel subpenaed
relevant documents of the respondents and produced during the

hearings some 160 exhibits which had originated in their files

With the exception of one Maritime employee all of the witnesses

in the case were officers or agents of the respondents subpenaed
by Public Counsel They were called to the stand by him and

identified exhibits which they had either authored received or

were otherwise able to authenticate and in many instances they
were examined regarding the contents of exhibits

On rulingsof the Examiner pursuant to respondents requests
respondents 1 were furnished by Public Counsel six weeks
before the h arings commenced a statement particularizing the

IIcharges or IIviolations intended to be asserted 2 were fur

nished another such statement by Public Counsel on September 6

1960 during the interval between the Washington and New York

1 Louis Dreyfus Lines Is a joint service of Louis Dreyfus et Cle Buries Markest Ltd and

Nedlloyd Line Is a joint service of N V Stoomvaart Maatschapplj Nederland Konlkliie

Rotterdamsche Lloyd N V
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sessions and 3 all of their cross examination was deferred
until Public Counsel had finished presenting his case in chief

Upon the completion of such presentation respondents counsel
cross examined respondents officers and agents regarding the

exhibits and testimony given on direct examination and also took
the occasion to present additional exhibits and develop other testi

mony through these witnessesAt the conclusion thereof re

spondents elected to offer no further evidence Public Counsel
then offered into evidence seriatim 142 of the exhibits previously
identified and testified to but the xaminer sustaining numerous

objections by respondents admitted only 29 of them The rejected
exhibits were made the subject of an offer of proof by Public

Counsel in the manner provided by Rule 10 1 of o r Rules of

Practice and Procedure and are therefore before us for con

sideration

Briefs were filed by all parties and thereafter on August 3

1961 the Examiner issued a Recommended Decision His ulti
mate conclusions were Uthat none of the respondents has entered
into or carried out during the period 1954 59 any agreement
as described in the Board s orders of investigation in violation of

section 15 of the Act that respondeRts RobinjMormac and Farrell

had not operated vessels during 1957 59 in the Atlantic portion
of that trade in violation of section 14 of the Act and that the

charges against respondents should be dismissed Public Counsel
filed exceptions to the section 15 segment of this decision and

respondent replied objecting to the exceptions Oral argument
before us was not request d nor have we deemed such argument
necessary to the proper disposition of the case

We are compelled to overrule the Examiner s recommended de

cision that no section 15 violations occurred and to reverse his

rejection of the documentary evidence tendered by Public Counsel

While entitled to weight any recommended or initial decision

which comes before us for our review remains only a recommen
da ion Upon review thereof we possess and must exercise when

the situation requires uall the powers we would have in making
the initial decision including determinations of law fact policy
and discretion Where as here we find upon consideration of the

entire record before us that substantial errors were committed

we must alter the Examiner s disposition of the case to whatever

extent is necessary in our judgment to cure the errors and dis

charge our responsibility for insuring that the ultimate decision

is correct See section 8 a of the Administrative Procedure Act

7 F M C
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5 V S C 1007 a Davis Administrative Law Treatise sec 10 03

Universal Camera Corp v N L R B 340 U S 474 1951 F C C

v AUentown Broadcasting Corp 349 U S 358 1955

During most of the period encompassed by the orders of in

vestigation herein respondents comprised the only common car

riers in the United States South and East Africa trade By the

early part of 1954 Lykes Safmarine and Dreyfus were the only
common carriers engaged in the USA Gulf South and East

Africa portion of the trade Lykes was the surviving and hence

the only member of an approved conference for this portion of

the trade Gulf South and East Africa Conference Agreement
No 7780

The only common carriers operating at the time in the United
States Atlantic South and East Africa portion of the trade were

he respondents Farrell Robin Line Dreyfus and Safmarine and

L nonrespondent the British South East Africa Group Only
Farrell and the British Group were members of an approved con

ference for the Atlantiportion namely USA South Africa Con

ference outbound Agreement No 3578 and South Africa USA

inbound Agreement No 3579 In 1955 the British Group dis

continued service leaving Farrell the sole surviving member of

such conferences Beginning in January of 1954 Nedlloyd served

South African ports with one sailing per month from United

States Pacific Coast ports On return it provided inbound service

o the North Atlantic before proceeding to the Pacific Coast

Dreyfus suspended its service in the trade in February 1957

Later in December 1957 Baron Line entered the trade and was

ucceeded in early 1959 by the respondent Baron lino

Pursuant to section 15 of the Act Farrell and Robin Seas in

March 1956 submitted to the Federal Maritime Board and on

July 2 1956 the Board approved an agreement No 8054 permit
ing these two lines to confer together and agree on rates and other

riff matters in the trade with the reservation that either of

hem could alter for itself the agreed rates and related matters

on giving the other party at least 48 hours notice Robin Mormac

as successor to Robin Seas Lykes Nedlloyd and Safmarine

mbsequently became parties to the agreement on August 19

1957 in the case of Mormac and on April 3 July 28 and Septem
ber 10 1958 respectively in the case of the others Neither Drey
fus nor Baron lino ever became parties Agreement 8054 is

currently in existence and is the sole section 15 agreement respect
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ing the United States South and East Africa trade which has
included the mentioned respondents

Section 15 of the Act requires every ocean common carrier to

file immediately with the agency administering the Act a true

copy or if oral a true and complete memorandum of every

agreement with another such carrier to which it is a party or

conforms in whole or in part fixing or regulating transportation
rates or fares controlling regulating preventing or destroying
competition or in any manner providing for a cooperative work

ing arrangement The section defines agreement to include

understandings conferences and other arrangements It also
makes it unlawful for any common carrier to carry out any such
Uagreement prior to approval of the agency in this instance the
Board

The respondents severally deny being parties to any agreement
covered by these provisions except agreement 8054 They also

argue matters in extenuation or mitigation of their activities
These are commented upon at the end of this report since they
are not relevant to the question whether respondents have acted
in violation of the statute On that question so far as it concerns

section 15 our conclusion is that Agreement 8054 simply for 5

malized an unfiled unsanctioned and therefore unlawful coopera
tive working arrangement or agreement for the fixing of rates

c

and related matters which existed between and was implemented
by the respondents other than Baron Iino long prior to Agree
ment 8054 and which thereafter continued to exist as to Dreyfus
until it withdrew its service in February 1957 and as to the re

maining respondents until Safmarine the last of the respondents 2

to sign did so on September 10 1958

Nature of the Case Procedure Initially we must review and
discuss at some unavoidable length the more important pro
cedural and evidentiary errors that pervaded this case from its

inception In this connection citation of some pecific examples
of the evidence received and rejected will be helpful These errors

appear to have been generated mainly by a basic misconception of
the nature and purpose of the proceeding

Respondents repeatedly povtrayed the case as a penal or

criminal proceeding involving the possible imposition upon them
of heavy sanctions In that connection they laid down a steady
barrage of procedural and evidentiary demands and objections
It was a serious mistake for the Examiner to adopt respondents
view of the case This gave rise to other errors and adversely
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influenced the entire course of the proceeding The case was in no

ense penal and respondents were charged with nothing It

was an administrative inquiry into activity possibly violative of

the Shipping Act instituted by the Board pursuant to its re

sponsibilities under the Act to regulate present or future conduct

through the issuance of appropriate orders or rules

The agency administering the Act has no power to punish past
conduct It cannot impose penalties monetary or otherwise for

violating the Act s provisions That may be done only in a penalty
suit brought in a district court by the Depart ent of Justice The

character of such a suit is distinctly different from that of an

administrative inquiry Its trial is governed by different and more

strict principles procedures and evidentiary rules which are

wholly unnecessary to the objectives and proper conduct of our

proceedings This same subject was dealt with by the Board in

its 1955 decision in Alleged Practices of Fabre Line and Gulf
Mediterranean PO tts Conf 4 F M B 611 1955 which was also

an investigation on the agency s own motion and from which we

quote the following p 636

Nor do we consider as argued by Fabre that the nature of this pro

ceeding requires application of evidentiary standards proper in criminal or

Ilquasi criminal proceedings Although section 16 Second of the 1916 Act

provides criminal penalties those penalties may only be imposed in a pro

ceeding commenced by the Department of Justice in a court of competent
criminal jurisdiction No penalties may be imposed in this proceeding nor

may the record here be used as the basis for collection of fines

Under the Shipping Act the Board s primary function was and

ours is to regulate not to punish and it does seem to us that

there is no room for any further confusion on this point Investi

gation is indispensable to the administrative regulatory function

and may be undertaken merely on suspicion that the law is being
violated or even just because the agency wants assurance that

it is not United States v M01 ton Salt Co 338 U S 632 642 43

1950 vVhere as here the agency investigation is a formal one

the essentials of a full and fair hearing can easily be observed

without attempting to convert the proceeding into some sort of

penal or criminal trial

The respondents also made frequent demands for particulariza
tion of what they called the charges against them It was in

28 U S C A 507

00 See Davis Administrative Law 1951 at pp 305 306 on the constitutionjl reQuirement
for trial uy jury in criminal matters
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response to these demands that the Examiner as previously noted

required Public Counsel to furnish respondents on two separate
occasions with detailed statements of Ucharges or uviolations

intended to be urged and in addition postponed respondents
cross examination until completion of Public Counsels entire

evidentiary presentation These extraordinary measures 011

respondents behalf were not warranted by anything in the nature

and purpose of the proceeding nor indeed by any actual ignorancE
on respondents part of the matters under investigation

Respondents were notified by the Board s orders of the possible
proscribed activity the areas of their operations and the periods
of time to be investigated These orders clearly satisfied the

requirements of subsection 5 a 3 of the Administrative Pro

cedure Act 5 D S C 1004 a 3 and the Board s Rule lO c

which only provide that notice be given of uthe matters of fact

and law asserted ie the legal and factual issues involved and

that sufficient time be allowed to prepare to meet such issues

Nearly seven months elapsed between the issuance of the orders

and the commencement of the hearings so that respondents
manifestly h d adequate opportunity to prepare The facts more

over were exclusively in the respondents not the Board s pos

session Documents in respondents files and knowledge possessed
by their officers and agents constituted virtually all the evidence

No basis existed at any time for the inference that respondenb
did not know what the Board proceeding concerned or were unablE

fully to represent their interests

It is apparent that in demanding the aforesaid statements from

Public Counsel respondents were seeking to have him in effeci

modify the issues of fact and law stated in the Board s orders 01

investigation whereas only the Board could have done so Public

Counsel neither initiated nor was responsible for the contents oj

the orders and he could not amend them If respondents believed

them lacking in any respect their recourses were solely to thE

Board Respondents recognized the orders were controlling where

they thought it to their advantage In other instances they

sought to exclude issues or evidence within the scope of the orders

on the ground that Public Counsel s statements did not specify
them The Examiner himself was not entirely consistent in this

matter

In a formal investigation ordered by the agency Public Counsel

See Attorney General s Manual on the Administrative Procedure Act 1947p 47 129
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made no commitment Unless all concerned share my view as to the advis

ability of a reduction I do not intend to make any
4

On direct examination in connection with this memorandum Mr

Farrell stated that he and his personnel had conversations with
the lines therein mentioned which resulted in concurrence

among the lines on rate matters

2 On August 13 1954 Mr Farrell wrote a letter to a shipper
Wilbur Ellis Co regarding a reduction on rates on fishmeal
which stated Ex 47

Weare also pleased to advise that this rate has been concurred to by the

Robin Line Lykes and SAFMarine

On direct examination concerning this statement Mr Farrell

testified Hit was furtherance of our cooperative efforts with Robin

Line and Lykes and of necessity with Safmarine and further

said
It was not unusual for someone in our company to contact someone in their

company and ask if such rate was agreeable
3 In February 1955 Lykes assistant secretary O Kelley in New

York sent to Lykes New Orleans office a series of teletypes These

concerned exceptions to the 15 percent general rate increase

which respondents other than Nedlloyd and Baron lino had

agreed to put into effect March 1 1955 in the outbound trade and

which in fact became effective that date and the 48 hour notice

of rate changes the respondents had concurrently agreed to give
one another In one of these Ex 99 the following appears
UNDERSTANDING SO AFRICA SPECIFICALLY CARRIES COM

MITMT EA LYKES DEYFUS SAF MARINE NOTIFY OTHERS IN
CLUDG CONF Farrell ROBIN 48 HOURS BEFORE MKG ANY
RATE CHANGES AND CERTAINLY ONCE WE HAD EXCEPTNS
CLEAR IT WAS UNDERSTOOD NO MORE EXCEPTIONS WLD
BE MADE AT LEAST UNTIL MARCH 1 ACCT ABSOLUTE NECES
SITY HOLD THE LINE BECAUSE ALRDY PRESSURE IS GREAT FOR
EXCEPTNS SHIPPERS CLAIMG DISCRIMINATION ETC WE
HONESTLY DO NOT FEEL SAFMARINE OR DRYFUS HAVE FAILED
LIVE UP UNDERSTANDG A D WE THINK IT IS THE1R INTENTN
TO DO SO ON BASIS WE ALL AHEAD FINANCIALLY

When queried as to the nature of the understanding he felt

the other respondents would live up to Mr O Kelley testified

although there might have been some areas of differences of opinion that

basically we felt that we all had a common interest and to that end which
would be increase of revenue rate stability that the other lines as their
best judgment dictated would proceed in accordance with the thoughts ex

pressed by them during our conversations

Bracketed matter in quotations supplied

7 F M C
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4 Another such Lykes New York New Orleans memorandun

by Mr O Kelley in February 1955 Ex 101 on the questioI
whether Dreyfus was required by the agreement to quote th

same rates as Lykes contains the following
PLS REMEMBER THAT OUR AGREEMENT WAS THAT WE WLI

INCREASE ALL RATES 15 PCT AND NEVER DID WE EVER AGREI

THAT RATES WLD BE QUOTED ON PARITY HOWEVER BELIEVI

PARITY CAN BE ACHIEVED ONCE WE GET LOOK AT TARIFF ANI

NEGOTIATE ON INDIVIDUAL RATE BASIS WITH DREYFUS

5 On July 1 1955 Mr Farrell wrote a memorandum Ex 69

to W C Shields of his company about a meeting he had JunE

29 1955 with Mr Cook president of Robin Seas on the possi
bility of having Robin and other lines join the USASouth Afric

Conference of which Farrell was thenthe only surviving member

containing the following
Cook then said that his position remained unchanged Robin would join the

Conference if all Lines were in

Mr Cook dwelt at some length upon the fact that Mr Maguire now occupie
senior position in RobinSeas and we could expect full cooperation on rate

and no rate cutting He said that Mr Maguire had been instructed to keel
in touch with W C S We C Shields and keep the rate situation to Oul

mutual satisfaction

6 By letters of January 23 and 27 1956 Mr J C SeveriensJ
president of Java Pacific Line Nedlloyd s general agent in the

United States addressed Farrell RobinSeas Dreyfus and Lykes
about increasing the rate on sisal tow in the Africa Atlantic

trade in which NedIIoyd operated inbound before returning to the

Pacific apd about a proposed general increase in the rate from

Africa to Pacific Coast ports Exs 62 131 34 Mr Severiens
letter of January 23 1956 to Mr Farrell Ex 62 reads in part
as follows

I shall be glad to hear whether you agree with us that an increase under

the circumstances is fully warranted I am addressing similarly Messrs

Robin Dreyfus and Lykes Lines

For your guidance I wish to inform you that as far as our rates from

Africa to Pacific Coast ports are concerned we are contemplating announc

ing an increase amounting to 15 to 20 effective March 1st

Looking forward to your advices

Mr Farrell by letter of January 30 1956 Ex 63 replied
regarding the increase to Pacific Coast ports in part as follows

I n agreement with Robin Line Seas Shipping Company Inc we have

already raised our through bill of lading rates to Pacific Coast ports from

South and East Africa via New York to the levels which you have suggested
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7 On December 6 1957 Mr J M Phillips as Secretary USAf
South Africa Conference who was acting in reality as agent for
Farrell the sole member of that conference sent out a notice
which states Ex 34

USA SOUTH AFRICA CONFERENCE

TO ALL LINES DECEMBER 6 195 7

ASPHALT OR ASPHALTUM

Further to my circular of November 21st on the above subject please note

that it has now been proposed that the present rates on Asphalt or Asphaltum
be made effective through June 30 1958

Please advise if you concur

Among other respondents who received this notice was Robin
Mornlac whose freight agent Harold Flad also previously em

ployed by Robin Seastestified that on the bottom thereof he
had written All lines agreed and that all lines meant
Farrell Robin Mormac Lykes and Safmarine At the time only
Farrell and Robin Mormac were parties to Agreement No 8054
approved July 2 1956 as hereinbefore mentioned

8 Mr Flad of Robin Mormac also prepared detailed memo

randa of rate meetings he attended in September and October 1957
and March of 1958 Exs 35 38 at which times as before indi
cated Farrell and Robin Mormac were the sole signatories of

Agreement 8054 One of these memos dated September 11 1957
Ex 35 states in part

Subject RATE MEETING SEPTEMBER 10 1957

Meeting convened at 2 30 p m at the USA South Africa Conference Room
26 Beaver Street

Attended by
J Phillips Chairman USA South Africa Conf

J Unver Farrell Lines

V O Neill Farrell Lines

L Buser SAF Marine

P O Kelly Lykes Bros

J KeIly Robin Moore McCormack

H Flad Robin Moore McCormack

Thereafter follows a listing of 11 rate classification and related
items which were discussed with agreement reached as to the
action to be taken on over half of them and the balance tabled for

further study
7 F M C
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9 Another such memorandum by Mr Flad Ex 36 states in

part
SubjectRATE MEETING SEPTEMBER 16 1957

Meeting convened at 2 30 p m at the USA South Africa Conference Room

26 Beaver Street

Attended by
J Phillips Chairman USA South African Conf
F Unver Farrell Lines
V O Neill Farrell Lines

L Buser SAF Marine

P O Kelly Lykes Bros
J McAvoy Robin Moore McCormack
J Kelly Robin Moore McCormack

H Flad Robin Moore McCormack

Thereafter follows a listing of 13 separate rate classification and

related items discussed and the action which those attending
agreed upon An example of these entries is as follows

13 POWDERED MILK

This item has been under review by all the lines and after a full dis

cussion it was decided to amend tariff as follows
MILK POWDERED including Dietetic 42 25

FOOD INFANT DIETETIC N O S 59 75
effective Sept 17 1957

Examples of Excluded Evidence

10 A memorandum Ex 5 written on February 11 1954 to

one of Robin s traffic employees by Mr S J Maddock then vice

president for traffic of Robins Seas later deceased and succeeded

by Mr C H McGuire contains this comment

Fred Unver general traffic manager for Farrell called today and advised

they have a letter from Clarence Provost of the International General Elec

tric Co asking for rates on three Diesel locomotives for shipment to Durban

I have not seen it but would like to have a copy of this rate request

You can tell Provost that it is customary procedure with most shippers to

send us a copy of their request for rate reductions to the Conference Far

rell and that we and Farrells usually discuss such rate requests before any

thing is decided and then we always quote the same rates

11 A letter to Safmarine dated April 6 1954 by Mr W H

McGrath a States Marine Lines vice president in charge of the

latter s Safmarine Agency Ex 116 discusses the rate reduction

proposal made by Mr Vaughn of Standard Vacuum Oil Co the

same subject mentioned above in par 1 and contains the follow

ing
As a result of all of this we advised both Farrell and Robin and Ray

Vaughn that we could not see a rate reduction at this time and that we were
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fearful that such a reduction might initiate some of the oil companies taking
advantage of Dreyfus offerings and there was no telling where the rate

would finally end

Previously on direct examination Mr McGrath conceded he had
held rate discussions as Safmarine s agent with Robin Farrell

Lykes and Dreyfus
12 On September 1 1954 Mr Maddock of Robin Seas wrote

that line s agent at Mombasa a letter Ex 18 reading in part as

follows

This same propaganda was spread around New York about a month ago
and if it were not for the fact that the Robin Line had just made an agree
ment with Dreyfus to work together on rates it is probable that Farrells
Robin and the others would have reduced the rates unnecessarily
We have been intending to write to you and London about our very recent

negotiations with the Louis Dreyfus Line and their New York agents
Ponchelet Company There is a man working for them and in charge
of traffic by the name of John Boyes
I told Mr Boyes that we would be most happy to work with the Dreyfus
Line on rates if we could depend on them but that our experience in the
past had not assured us on this matter I told Mr Boyes that it would
probably only work if Paris would agree not to reduce any rate without first

submitting it to Mr Boyes to discuss it with us Mr Boyes offered to

submit the proposal to his principals in Paris and endeavol to obtain their
concurrence We received a message a few days later from Mr Ponchelet
that Mr Moine had confirmed that the Dreyfus Line in Paris had agreed
to this arrangement This is now in effect and before we reduce any rate on

any commodity being shipped to or from Madagascar or South and East
Africa we call Mr John Boyes and discuss it with him just as we have been

doing with Farrells and Lykes Mr Boyes now telephones us when he has
any proposal for reducing rates and we exchange information as to whether
or not it is advisable to grant the reduction

Farren and Lykes have been informed by me of this working arrangement
that we have with Dreyfus and they are very pleased about it Farrells and
Lykes always consult us before reducing rates and we now discuss the matter

with Dreyfus before giving any decision to Farrells or Lykes

13 In a teletype from New Orleans to his New York office
dated December 23 1954 Ex 81 Lykes vice president for
traffic Alec C Cocke stated

AS YOU RECALL SOMETIME BACK WE WERE FORCED REDUCE
GULF RATE ACCT MADDOCK S of Robin Seas INSISTENCE IN DO
ING IT OVR OUR OBJECTION THAT GULF ASPHALT RATE MUST BE
THE SAME AS TRINIDAD AS I VIEW YOUR TELETYPE HE IS NOW
ABOUT FACE THIS SITN WE ARE PERFECTLY WILLG NOTIFY
ALL CONCERNED AS TO LONG RANGE COMMITMNTS WE HV ON
OUTWARD RATES THIS IS A DEF AGRMNT BETWEEN THE LINES
AND WE ARE FIRMLY OF THE OPIN SOME SORT OF AGRMNT BE
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TWEEN ALL THE LINES INVOLVED MUST B FILED WITH THE

FMB AND AM WONDERING HOW STATES MARINE agent of Saf

marine WL VIEW THIS AS THEY HAVE STEADFASTL Y NOT BN

WLG TO CONSDR ANY CONFRNC SETUP SO TO SPEAK

Mr Cocke on the witness stand identified all concerned as being
Farrell Robin Safmarine and Dreyfus

14 A memorandum written by Mr Cocke on December 29 1954

to Lykes Durban office Ex 82 refers to respondents agree
ment on the 15 percent general rate increase and the 48 hour

notice of rate changes stating in regard to the latter

This is really an informal agreement and I still think something should
be filed with the Maritime Administration but Messrs Robin and Farrell
feel otherwise and in this connection New York advised us on December 27

as follows

ROBIN AND FARRELL CONSIDER EXCHANQE TARIFFS AND
DISCUSSIONS PRIOR RATE CHANGES BETWEEN GULF LINES NO
DIFFERENT FROM PRACTICE BETWEEN NO ATL LINES WHICH
HAS WORKED OUT SA TISFACTORILY WITHOUT FMB FILING

15 On January 20 1955 Dreyfus principal in Paris by Mr

Jean Cassegrain wrote Mr J E Ponchelet of Ponchelet Marine

Corp New York Dreyfus general agent in the United States

Ex 140 regarding among other things the aforesaid 15 percent
general increase which was due to become effective March 1 1955

as follows

As regards the general increase of 15 it seems that this is now as good
as done with the only exceptions so being Bitumen Petroleum Products

Synthetic Rubber

As regards our relations with LYKES we agree with your viewpoint that
for the present it is a sufficient step to start an agreement on rates similar
to that which we now have with ROBIN and FARRELL but we have indi

cated to you that you should leave the door open to something more compre

hensive The idea is that if and when the rate agreement works satis

factorily for some time your contacts with LYKES should become more

frequent and more friendly and then it might be easier to bring about some

thing closer to what is our main purpose ie an agreement to limit direct

competition

16 On March 24 1955 Mr Arend Drost treasurer of the Java

Pacific Line Nedlloyd s general agent in the United States wrote

his princIpal in Amsterdam regarding inbound rate increases

Ex 124 in part as follows

Enclosed please finclcopy of a circular dated March 22nd of the South
Africa USA Conference Farrell indicating increases and changes in

freight rates which have been tentatively agreed upon between the Con

ference Lines and Robin who are still in communication regarding same
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with Dreyfus Line and Lykes besides ourselves The matter is expected to

be finalized shortly at which time it will also be decided when the new rates

will become effective

I t is our idea to increase rates to the Pacific Coast on a dollar for dollar
basis with those arranged to the Atlantic

17 Mr Drost on May 13 1955 also wrote his principal
Nedlloyd Ex 125 in part as follows
we wi h to confirm the following cables sent yeu and Capetown Agents
on May 11th

FARRELL ROBIN DREYFUS SAFMARINE LYKES WE AGREED IN
CREASES AS PER CIRCULARS ATTACHED OURLETS AMSTER
DAM MARCH 24 28 MAY 9 BECOMING EFFECTIVE JUNE FIF
TEENTH AS PER TARIFF RULE ONE G

18 On November 2 1955 Mr C H McGuire Mr Maddock s

successor as traffic vice president of Robin Seas and later in the
same post with Robin Mormac sent Robin s London represent
ative a cablegram Ex 6 which states in part
REFERENCE CONVERSATION ASPHALT BITUMEN RATES LYKES
FARRELL SAFMARINE DREYFUS OURSELVES HAVE AGREED
FOLLOWING NEW RATES ALL NEW RATES WOULD BE EFFEC
TIVE FROM JANUARY FIRST THROUGH JUNE THIRTIETH 1956

On direct examination Mr McGuire stated that rate changes were

often prefaced by conversations with Farrell Lykes Safmarine
and Dreyfus

19 On June 6 1956 Mr McGuire wrote a memorandum for
the file Ex 9 reading in part as follows

As requested by Mr Farrell and Mr Mercer Safmarine during our gen
eral discussion this morning I called Alec Cocke of Lykes Bros on the tele
phone this afternoon and outlined to him the views of Farrell Safmarine
and ourselves with respect to specific increases on automobiles and agricul
turals and on container board Kraft paper as well as the suggested 5

general rate increase after adjustment of the aforementioned specific
rates

Upon being pressed by me for a definite statement of his position on the
several proposed rate increases he advised that he would support provided
all other lines did so as well the upward adjustment proposed for automo
biles and agriculturals and for container board Kraft paper and would
also agree to the proposed 5 general rate increase after adjustment of
those individual items

20 On June 27 1956 Messrs Flad and McAvoy of Robin Seas
later of Robin Mormac wrote a memorandum to Mr McGuire

Ex 14 which states in part
In accordance with decision taken at meeting of Friday June 22nd the under
signed met on June 25th and 26th at the office of the Conference with repre
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sent tives from Farrell Line F Unver Safmarine F DeMarco Lykes
P O Kelly and Dreyfus G Connelly to set up uniform and accurate

new rates based upon an anticipated 5 increase over rates presently in
effect Copy of the new schedule is attached hereto

The memorandum then details various other rate and tariff actio s

agreed upon by the respondents On direct examination Mr Mc

Guire testified that the meetings referred to took place and that
what he described as Hgenerally similar action was later taken by
Robin Seas Farrell Lykes Dreyfus and Safmarine

21 Mr W H McGrath of the States Marine agency for

Safmarine wrote his principal Safmarine on November 6 1957
Ex 118 at which time Farrell and Robin Mormac but not

Safmarine were members of Agreement No 8054 approved July
2 1956 in part as follows

I am going to have lunch today with Hugh TenEyck of International Ore
Fertilizer along with Robin and Farrell in the hope that we can all agree

with him on equitable freight rate on his business and keep him away from
U S Navigation
On direct examination Mr McGrath affirmed that this meeting
took place with Mr McGuire representing Robin Mormac and
Mr Gorman representing Farrell Lines but stated the meeting
was fruitless because Hwe never did get from Mr TenEyck what
he felt was a rate which he was willing that the lines each
charge for p3rticipating in the carriage of this particular
commodity

22 On November 25 1957 Mr McGuire by this date traffic
vice president of Robin Mormac wrote a memorandum to J E
Fee of his company Ex 15 reading in part as follows
In company with John Gorman of Farren Lines I met this afternoon with
Charles McLagan of Turnbull Gibson and Company London and Frank
Marick and Al Shields of American Metal Company at the latter s office
to resume our negotiations on Copper rates for the coming year

With respect to our competition I had the assurance before going into this
meeting from Mr Hans Severiens of Nedlloyd that his company would
agree and abide by any rate that Mr Gorman and I negotiated with the
Copper people and I have advised him as to the outcome of the meeting

On direct examination Mr McGuire acknowledge that he had the
conversation referred to with Mr Severiens of Nedlloyd and that
his recollection of it was in accord with the statement made in

this memorandum

Evidentiary Errors The general nature and extent of this

problem has already been indicated We shall here comment on
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some of the specific evidentiary faults we find The matter un

fortunately does not lend tself to brevity but we shall to the
extent possible strive for it

The four exhibits discussed in pars 3 4 13 and 14 were part
of a series of 27 from the files of respondent Lykes Exs 81 82
84 92 94 95 98 104 106 111 113 All 27 were authored by
Lykes Messrs Cocke or O Kelley who as above indicated were

vice president for traffic in New Orleans and assistant secretary
handling traffic matters in New York respectively Both men

were called as witnesses in the case by Public Counsel and were

subjected to direct and cross examination regarding the exhibits
and otherwise Respondents succeeded in having 13 of Mr
Cocke s writings excluded contending inter alia that they con

tained hearsay and opinions and were intra company communica
tions not admissible against third parties Exs 81 82 84 92 94
95

Similar objections were then urged against one of the O Kelley
writings and it was excluded Ex 98 The same attack was then

made on 10 more O Kelley writings all comparable to the fore

going rejected exhibits Exs 99 104 106 109 This group was

admitted as all of these exhibits should have been and the ruling
was adhered to despite respondents lengthy protests that the
exhibits were in precisely the same class as those just rejected
Immediately thereafter three similar O Kelley writings were

excluded Exs 110 111 113 At another stage of the proceeding
21 more Cocke O Kelley communications all comparable to those
here discussed vVere excluded Exs 146 148B 151 156 158
163B

The memorandum of Mr Farrell quoted in par 1 an dmitted
exhibit Ex 43 discusses the identical matter Safmarine s

agent Mr W H McGrath discussedin the letter partially quoted
in par 11 namely Standard Vacuum s request for a rate reduc
tion on lubricating products Ex 116 Mr McGrath a States
Marine Lines vice president in charge of the Safmarine agency
was a witness in the case like Mr Farrell The McGrath letter
was excluded the objections being that it antedated Public Coun
el s Hspecification of charges as did Mr Farrell s letter that

States Marine was not a party to the case and that Mr McGrath
estified nothing resulted from the rate discussions which im
naterial fact the letter itself showed Next there was admitted
ver objections a similar McGrath letter but of a later date

regarding discussions among respondents on the rate for tobacco
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leaf Ex 117 Another such McGrath letter which is quoted ir

par 21 was then rejected Ex 118 It was objected to not al

being authored by States Marine a non party but as being at

intra company Safmarine communication It was objected to
also on the same immaterial ground that Mr McGrath had testi
fied that no result came out of the rate conference therein men

tioned

The letter to Mr Farrell by Nedlloyd s agent Mr Severiens
quoted in par 6 as an admitted exhibit was one of a group 0

similar letters that Severiens concurrently sent Farrell Robin
Seas Dreyfus and Lykes When more of the group were offere

Exs 131 134 Farrell s counsel objected asserting Severien
had not been called as a witness and the letters were hearsa
and unilateraL They were thereupon excluded Mr Farrell

reply to Mr Severiens also an admitted exhibit quoted in par 6
shows that these objections had no substance Ten additiona

Nedlloyd communications two of which are quoted in pars 1
and 17 written by its agent Mr Drost who was a witness in thl
case were excluded as hearsay because Drost said he got thl
information for these communications from the USA Soutl
Afric8 Conference secretary Mr Phillips If that was so Dros
had a reliable contact Phillips was the agent of Farrell the soli
member of the conference and was at times the focal point fo
unapproved rate activity among the respondents as shown by thl
admitted evidence in pars 7 to 9 The exhibit in par 17 was alsl

objected to as at variance with Drost s testimony that when hi
wrote we agreed he meant only that he had concurred fo

Nedlloyd in a rate understanding Phillips told him the other re

spondents had reached If there is a variation between thi

explanation and we agreed we do not detect it

About 40 exhibits from the files of Robin Line were offerel
in evidence by Public Counsel They had been produced by re

spondent Moore McCormack which it will be recalled acquirel
Robin s property in May 1957 from the since inactive Seas ShiJl
ping Company All but a handful of these exhibits were rejected
principally on the theory that they constituted admissions 0

Seas Shipping which had not been made a respondent Mormac
counsel suggested this theory when he reminded that his clien
had purchased Seas property not its sins However to pre
ceed from this technically accurate point to the sweeping notio
that these documents were incompetent and inadmissible for an

purpose was quite unjustified
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For one thing about half the exhibits were written by two of
the witnesses in the case namely Messrs Ch rles H McGuire
and Harold C Flad who were as before noted vice president in

charge of traffic and freight agent for Robin respectively At

least as to this group therefore no basis existed for the sugges
tion that the exhibits were hearsay or the work of an absent or

disinterested person Four of these rejected exhibits are quoted
in pars 18 19 20 and 22 Three others involving or written by
Mr Flad had previously been admitted as shown in pars 7 to 9
Of the remaining rejected Robin exhibits some were messages
sent to Messrs McGuire or Flad and the balance were virtually
all letters or memos authored by Mr S J Maddock McGuire s

predecessor as Robin s traffic vice president See pars 10 and 12
for two Maddock writings

Mr Maddock is deceased and could not be called to testify The
same was true of Mr F J Unver Farrell s general traffic man

ager at some of the times in question There were other partici
pants who for one reason or another could not be called But
their writings were not thereby stripped of all evidentiary value
The authenticity of the documents was beyond question other in

disp table evidence corroborated them by depicting the same rate

cooperation among respondents to which the unavailable parties
had addressed themselves giving their writings credibility and
trustworthiness As indicated in our prior comments on hearsay
such exhibits were plainly admissible in this administ rative pro

ceeding as being reliable relevant and probative They were

admissible morever not only against the authoring respondent
but against other respondents named therein because they showed
or tended to show the existence of an agreement among re

spondents and that was the heart of the matter under investiga
tion

The activities of Robin did not change with the passing of Mr
Maddock nor with the Lines acquisition by Mormac On the
contrary as one of the admitted exhibits shows see par 5
Robin informed Farrell in June 1955 that with Mr McGuire s

succession to senior position in Robin Farrell could expect full
cooperation on rates and no rate cutting Mr McGuire Mr
Flad and others who had been employed by Robins Seas were

employed by Mormac when it purchased Robin s property in May
1957 and continued to handle its traffic and rate matters in the
trade between the United States and Africa just as they had
before See pars 7 to 9 and 22
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Public Counsel was able to subpoena material witnesses from
each respondent except Louis Dreyfus Lines A French corpora
tion Dreyfus traffic interests in the US South Africa trade were

handled by principals located in Paris including Mr Jean Casse
grain and by its general agent in the United States Ponchelet
Marine Corp of New York chiefly Mr J E Ponchelet Mr

Ponchelet was reportedly not connected with Dreyfus at the time
of the hearings and his whereabouts were unknown As in the
case of the other respondents a subpoena was addressed to Drey
fus and its agent Ponchelet Marine for relevant documents in the

possession or control of Dreyfus or its agent and in response
thereto Dreyfus counsel produced various files together with an

affidavit by their custodian that they contained all documents of
the kind described in the subpoena

Five documents from these Dreyfus files being principal agent
correspondence written by Messrs Ponchelet or Cassegrain were

offered in evidence Exs 140 144 The exhibits were objected to
by Dreyfus counsel as Unot authenticated by any witness who was

produced by the Government He and other counsel also ques
tioned whether the communications uwere actually sent or re

ceived and indeed whether they even related to Dreyfus The
exhibits were thereupon rejected That they were admissible
seems hardly debatable It was obvious on their face and from the
circumstances surrounding their production that the exhibits were

authentic and what they purported to be namely official Dreyfus
correspondence concerning Dreyfus participation in the same con

certed rate activity in the US South Africa trade which was the

subject of numerous exhibits in the case composed by other re

spondents For an example of this rejected Dreyfus correspond
ence see par 15 For ample additional evidence of Dreyfus
participation see pars 3 4 6 11 13 16 18 and 20 What we have
said previously as to the evidentiary value of such exhibits even

though no witness was available to testify concerning them
applies with equal force here

A restricted or fragmented approach to the evidence which
was usually the one taken in this section 15 investigation can

defeat the very purpose for which the investigation was instituted
The conduct proscribed by section 15 includes oral and informal
agreements understandings and arrangements which by their
nature can be difficult to detect and prove and may well require
the putting together of numerous individual evidentiary items so

as to construct an integrated whole that will provide the basis for
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a conclusion The respondents here should not have been allowed
to isolate and attempt to destroy the documentary proof link by
link in disregard of the interrelated and complementary character
of the various links as well as their cumulative delineation of

respondents common course of unapproved activity But for the
abundance of the proof that happens to be available here such an

approach might have transformed the entire proceeding into an

academic exercise
We would add one final and perhaps obvious comment on the

quality of the excluded exhibits They were authored in the main
by experienced highly placed officials who were responsible for

the all important traffic phases of large and complex ocean trans
portation enterprises in what was a very competitive trade area

Like many a businessman with less at stake we are quite sure

these officials of respondents and their agents had the capacity
to know and state accurately anything so significant to their

operations as the fact that they had reached an agreement
understanding or arrangement relating to rates with one or more

of their competitors Contrary to contentions advanced by
respondents counsel such statements did not constitute expres
sions of legal opinion nor opinion as to what someone else meant

Respondents counsel also complained often even where the
author had been examined on the witness stand that the exhibits

were intra company communications which was true as to many
of them However in our view this enhanced rather than

detracted from their evidentiary validity because the communica

tions contained completely candid utterances bearing directly
on the subject of the inquiry

We find that the 113 exhibits the Examiner rejected were

reliable relevant and probative and should have been admitted in
this proceeding The Examiner is accordingly overruled and the
exhibits are received in evidence Anticipating the possibility of
this result some of the respondents argue that they should be

given the opportunity to meet the evidence thus admitted The

argument is misleading and without substance No rulings were

made on the exhibits until the end of the hearings in line with

procedure the respondents themselves urged The exhibits had

previously been tendered and identified and were for all practical
purposes a part of the case Many of the exhibits were the subject
of both direct and cross examination and in the course thereof
the material contents of some of them were also read into the
record
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It is to be recalled moreover that all the proof in the case

relating to possible violations originated with the respondents so

that could have been no surprises Respondents not only had full

opportunity to meet Public Counsel s presentation they were

peculiarly well situated to demolish it if any such evidence existed
They in fact undertook to meet the presentation to the extent they
had something to offer Additionally at the conclusion of the

testimony but before the admissibility of the exhibits was ruled

upon the Examiner specifically inquired if the respondents had

any further affirmative offerings and received negative replies
While most of the exhibits respondents had tendered were ulti

mately withdrawn they remained physically a part of the record
and have been reviewed by us They do not however contain
material that could affect our conclusion

Findings and Conclusions Section 15 Violations Not Involving
Baron lino The evidence of which pars 1 22 above are but

samples clearly establishes and we find with respect to section
15 violations of respondents other than Baron lino in the United
States South and East Africa trade during the years 1954 58
inclusive the following

An agreement or cooperative working arrangement for the

exchange of information relating to rates and related matters
and for the fixing of rates existed during the entire five year
period It was participated in by all of the respondents and often
resulted in the establishment of identical rates adhered to by each
of them From the beginning of 1954 this arrangement included
on a regular basis Farrell and Robin Seas operators in the

Atlantic portion of the trade and to a lesser extent Lykes their

American counterpart in the Gulf portion of the trade By no

later than April of that year the arrangement included Safmarine

which operated in both the Atlantic and Gulf portions and for

most of the relevant period was a common carrier only outbound
from the United States

At first the cooperation in the Gulf portion of the trade involv

ing Lykes Dreyfus and Safmarine was less firm chiefly because

of Dreyfus but even so the discussions and exchanges of rate

information resulted in considerable parity of rates About

August 1954 Robin Seas persuaded Dreyfus an operator also

in the Atlantic segment to work together on rates and thus

participate more completely in the arrangement By the end of

1954 there was much closer Gulf cooperation between Lykes
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Dreyfus and Safmarine By January 1955 Dreyfus was ready
to work with the other respondents for a comprehensive agree
ment to limit direct competition Nedlloyd s interests mainly
concerned a limited number of commodities moving in the inbound

U S Atlantic trade It sailed to Africa from the U S Pacific

Coast During 1954 and thereafter it exchanged rate information

with the other lines usually through Farrell s agent the secretary
of the USA South Africa Conference This included consultation
and concurrence in rate changes as well as the initiation itself of
rate proposals on which it directly secured agreement from the
other respondents

In late 1954 and early 1955 Farrell Robin Seas Lykes Dreyfus
and Safmarine considered in concert and finally agreed to a 15

percent general rate increase for the outbound trade They put
this into effect on March 1 1955 with exceptions as to a few
commodities They also concurrently firmed up an understanding
for the giving to each other of 48 hours notice and opportunity
for advance discussion of any rate alteration in which Nedlloyd
likewise concurred In March 1955 shortly after the outbound
increase became effective Dreyfus Farrell Robin Seas and Lykes

Safmarine having no interest here began joint consideration of

rate increases for the inbound trade and certain other tariff

matters and reached agreement thereon by May of 1955 Nedlloyd
participated in these negotiations to the extent of its commodity
interests through its liaison with Farrell s agent the conference

secretary
The cooperative arrangement was thereafter maintained

between the respondents along the same lines but with ever

increasing closeness The numerous discussions and conferences

they held brought about agreement on the rate levels for specified
commodities and groups of commodities and from time to time
on general rate increases and resulted in their tariff rates being
identical on most items by early 1956 The filing by Farrell and
Robin Seas of Agreement 8054 approved by the Board July 2
1956 changed nothing except possibly to step up the tempo of
activity between the signatories The arrangement continued

among all the respondents whether or not signatory to 8054

The arrangement was terminated as to Dreyfus which never

signed 8054 upon its suspension of service in the trade in Feb

ruary 1957 Mormac became an active party in the arrangement
after it acquired Robin s property and personnel in May 1957
and was such both before and after it signed 8054 in August 1957
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Lykes Nedlloyd and Safmarine all of whom had continued their

regular participation did not sign 8054 until April 3 1958 July
28 1958 and September 10 1958 respectively on which latter

date the respondents at last brought their long standing agree
ment or cooperative working arrangement into compliance with
section 15 I

We further find and conclude that the respondents did not file

immediately with the Board their cooperative working arrange
ment nor any of their numerQus subsidiary rate agreements and
understandings as aforesaid contrary to section 15 of the Ship
ping Act 1916 that the sole agreement which was filed No
8054 was not a true and complete copy or memorandum of the
arrangement in that it failed to disclose all of the parties thereto
never disclosed Dreyfus participation and did not fully reveal
the remaining parties until September 10 1958 contrary to sec

tion 15 that the arrangement and subsidiary agreements and

understandings were carried out by the respondents in the man

ner aforesaid during the years 1954 58 without the knowledge
much less the approval of the Board contrary to section 15 and
that all of the respondents were in violation of section 15 of the
Act beginning at the approximate times indicated in 1954 until

September 10 1958 except that Dreyfus period of violation ended
in February 1957

Discussion Section 15 Violations Not Involving Baron lino
No one would doubt that Agreement 8054 approved July 2 1956
with Farrell and Robin Seas as signatories and adopted on vari
ous dates over the next two plus years by Robin Mormac Lykes
Nedlloyd and Safmarine is an agreement which was required to
be filed and approved under section 15 of the Act failing which
the activities therein described were unlawful It will be recalled
that the agreement which is quit brief in its terms authorized
the parties thereto to discuss and agree on rates to be charged by
them and related tariff matters and also stated that any party
might itself alter any rate or tariff matter upon giving at least
48 hours notice to the other parties Although essentially the
same as the informal arr ngement or agreement under which the

signatories to 8054 and also Dreyfus operated throughout the
five year period involved respondents managed to convince the
Examiner that their arrangement did not violate section 15
because as he puts it they had no meeting of the minds and
were not legally obligated before 8054

Inconsistent on its face this result in our judgment is insup
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portable on any ground factual or legal and it must be set aside

Factually even the limited proof admitted by the Examiner indi

cates clearly that the respondents had a meeting of the minds for

a cooperative rate arrangement and when the entire record is

brought into focus the picture of it is most convincing That

record as has been noted was largely built of highly incriminat

ing evidence from the files of each respondent except Baron

lino Respondents did not offer and could not have had any real
answer to that evidence It is or at least should be next to im

possible to overcome statements repeatedly written in company

correspondence by the president vice president for traffic or other

official that anagreement Hcommitment Hconcurrence or

Hunderstanding has been reached with one or more competitors
regarding the rate level at which transportation will be furnished

Itappears to us respondents inability to provide any answer was

why from the outset they fought so strenuously to keep the evi

dence out of the case and is why in their argument they only
attempt to interpret it

The Examiner likewise had difficulty in this respect His report
acknowledges that respondents held numerous rate discussions
and conferences and that these covered various rate matters in

cluding the 15 percent general increase that all of them put into

effect on March 1 1955 and t e plan for 48 hours advance notice

of a rate change The Examiner further found that respondents
discussions and conferences Hgenerally but not always resulted

in the quotation of similar rates and by February 1956 had

resulted in Robin Farrell Lykes Dreyfus Nedlloyd and Safma

rine having rates Hon most items that were identical In our

view such findings logically lead to a conclusion just the opposite
from the one the Examiner reached

We cannot regard obvious anticompetitive activity as though it

were normal business conduct Nor can we regard the use of

parallel rates following joint rate discussions as though it were

the fortuitous product of Hindependent judgment or just the

result of Hbusiness economics Both law and reason demand of

us a considerably more realistic approach than this Persons

subject to the Act who expect us to give credence to such claims

should conduct their activities in a way that is consistent with

the claims As we recently stated in Unapproved Section 15

Agreements West Coast South America Trade 7 F M C 22 25

1961 which was found not to be a rate fixing situation
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W e deem it a serious matter for parties subject to the Act to engage in

exchanging rate information without our knowledge In some circumstances

the exchange of rate information may not affect the public interest But the

natural consequences of such activity can clearly be a step toward or the very

basis of improper practices and the activity should therefore be avoided

Here the respondents in their frequent communications were

not simply keeping one another posted any more than they were

exchanging reminiscences They were engaged in what is most

aptly described as a cooperative working arrangement for the

joint fixing or regulating of transportation rates which was

unauthorized and therefore improper The manifest objective
of this arrangement was to achieve agreement or understanding
on the level of such rates and the record everywhere shows that

respondents accomplished this to a substantial degree It is quite
immaterial that the arrangement did not in every instance pro
duce firm or complete accord Even if no firm results had been

reached a highly unlikely situation the agreement to cooperate
in attempting to fix rates would have been improper However

respondents arrangement encompassing as it did all the com

mon carriers in the trade during much of the relevant period
was quite successful in producing concrete results It generally

resulted in the quotation of similar rates by all of them as

the Examiner himself found

Itmay also be recalled at this juncture that 8054 the section 15

agreement by which respondents finally formalized their arrange
ment stipulates that a party may individually alter a rate subject
to giving at least 48 hours notice to the other parties This is

exactly the same sort of reservation of so called independence
that influenced the Examiner to conclude the respondents had

no meeting of the minds and no agreement although 8054 is

plainly an agreement Such a notice provision moreover does

not reflect independence It demonstrates anticompetitive agree
m nt Its effect is to assure the parties an opportunity either

to institute simultaneously the proposed rate change dissuade

the proponent from effectuating it or at the least talk him into

an acceptable compromise
As a matter of law the Examiner s decision decimates section

15 It would read out of the section oral tacit or general agree
ments understandings and arrangements These however are

even more effective anti competitive vehicles than formal detailed

and legally binding agreements Section 15 is not concerned with

formality but with the actual effect of the arrangement The
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Examiner s construction of the section cannot be reconciled with

its language or its history It reflects moreover a fundamentally
erroneous concept of the section s meaning and function which
we must emphatically reject As to that meaning and function
we made the following pertinent comments in the Pacific Coast

European Conference case 7 F M C 27 33 35 1961
Section 15 is a grant of limited legislative permission for carriers and

others operating in this Nation s foreign water borne commerce to engage
in certain forms of concerted activity which would otherwise be unlawful
under the antitrust laws but only if an9 to the extent approved by the
Commission and only so long as approved by it This appears from the
face of the statute In addition the legislative history of section 15 makes
plain that Congress granted an antitrust exemption only because it envisioned
that the permitted activities would be subjected to constant and effective gov
ernment control and regulation

The House Merchant Marine and Fisheries Committee in the report of
its Investigation of Shipping Combinations the legislative study underlying
the Shipping Act 1916 made an exhaustive analysis of the problems pre
sented by anticompetitive combinations in our water borne foreign commerce

The Committee pointed out that Congress had but two courses It could either
restore unrestricted competition by prohibiting the anti competitive agree
ments and understandings then widely used or it could recognize these agree
ments and understandings along lines which would eliminate the evils flowing
therefrom While admitting the advantages of allowing steamship agree
ments and conferences in our foreign commerce the Committee was not dis
posed to recognize them unless the same are brought under some form of
effective government supervision The Committee pointed out that to permit
such agreements without this supervision would mean giving the parties an

unrestricted right of action which it definitely did not favor
This philosophy took shape and was enacted as section 15 of the Shipping

Act 1916 confiding to the agency administering the Act extensive powers
of supervision and control as the condition precedent to any of the concerted
activities covered by the section s rather all inclusive language As was

pointed out by the court in lsbrandtsen Co Inc v United States 211 F 2d
51 D C Cir 1954 in discussing the authority to permit antitrust exemp
tions under section 15

The condition upon which such authority is granted is that the agenc
entrusted with the duty to protect the public interest scrutinize the agree
ment to make sure that the conduct thus legalized does not invade the

prohibitions of the antitrust laws any more than is necessary to serve

the purposes of the regulatory statute 211 F 2d 51 57

Congress was fully aware furthermore that its plan for Iteffec
tive government supervision would be largely frustrated unless
the Act were made broadly applicable to all agreements under

standings and arrangements including particularly the kind of

0 Committee on the Merchant Marine and Fisheries House of Representatives 63rd

Congress Report of Investigation of Shipping Combinations under House Resolution 587 in

4 volumes hereinatfer referred to as the Alexander Report Vol 4 pp 415 17
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informal arrangement which existed among the respondents here

The Alexander Report supra summarized the problem as follows

pp 293 94

Reference should here be made 1 to the tendency toward oral under

standings instead of written agreements between the lines operating to and

from ports of the Unitd States and 2 the care which has been exercised to

prevent agreements and understandings from becoming public Oral under

standings were described by various witnesses as safer than written agree
ments and the preceding chapters refer not only to many agreements which

were of an oral nature from their inception but to several instances where

written agreements were terminated and oral understandings substituted

the witnesses however admitting that the lines continue to follow the same

rates and conditions which were previously observed under the written agree
ments In fact witnesses repeatedly drew the distinction between formal

written agreements and oral or tacit understandings
While not involving as strong a moral obligation as written agreements

the evidence shows that for all practical purposes oral arrangements are

quite as effective Judging from the manner in which the lines observe the

same the existing oral understandings give unmistakable evidence of the

high order of integrity prevailing in modern business and justify fully the

phrase gentlemen s agreements Written agreements seem to have accom

plished their purpose in many trades and are apparently no longer needed

The lines in some instances need not even meet in conference they may

avoid every appearance and every act which would seem to show the existence

of an agreement or understanding and yet operate in the same spirit of

harmony that would prevail if a written agreement existed

Accordingly section 15 requires as it has for the 45 years

sinGe enacted the filing of a copy or if oral a true and com

plete memorandum of every agreement covering any of the

wide range of anticompetitive activities therein mentioned or in

any manner providing for an exclusive preferential or coopera
tive working arrangement The word agreement is specifically
defined to include conferences understandings and other

arrangements s The language of the section thus clearly em

braces every agreement understanding or arrangement whether

IIThe relevant portion of section 15 of the Shipping Act 1916 46 US C 814which

was not changed by the amendments of October 3 1961 Public Law 87 346 75 Stat 762

except to substitute Commission for board rends as follows

SEC 15 That every common carrier by water or other person subject to this Act

shall file immediately with the Board now Commission a true copy or if oral a true

and complete memorandum of every agreement with another such carrier or other person

subject to this Act or modification or cancellation thereof to which it may be a party or

conform in whole or in part fixing or regulating transportation rates or fares giving

or receiving special rates accommodations or other special privileges or advantages

controlling regulating preventing or delt roying competition pooling or apportioning

earnings losses or traffic allotting ports or restricting or otherwise regulating the number

and character of sailings between ports limiting or regulating ir any way the volume or

character of freight or passenger traffic to be carried or in any manner providing for an

exclusive preferential or cooperative working arrangement The term agreement in this

section includes understandings conferences and other arrangements
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formal or informal written or oral detailed or general The
section has been applied in other cases to informal working
arrangements not nearly so conspicuous as this one For example
see In the Matter of Wharfage Charges Practices at Boston

Mass 2 U S M C 245 248 251 1940 and Maatschappij Zee
t1 ansport N V et ale v Anchor Line Ltd et al 6 F M B 199

1961 aff d sub nom Anchor Line Ltd v F M C 299 F 2d 124

D C Cir 1962

Respondents Farrell Nedlloyd and Safmarine and to some

extent Lykes object to having been charged with failure to

file agreements G They argue that section 15 only makes it an

offense Uto carry out an agreement citing in support thereof

certain Board decisions and testimony given before a Congres
sional Committee by two Board officials We are aware that on

occasion past there has been some obiter dicta on this subject that

might comfort respondents but we have found no cases actually
ruling on the question until early 1961 and they reject rather
than support respondents interpretation as the statute itself
does If there has been any past doubt we fail to see why 7

At the root of respondents position is the following language
which was included in the fourth paragraph of the original section
15 and is retained in the same paragraph by the amendments to
the section added by Public Law 87 346 approved October 3 1961

75 Stat 762
B efore approval or after disapproval it shall be unlawful to carry out

any such agreement modification or cancellation

On the other hand section 15 opens with the flat command that

agreements ushall be filed uimmediately which obviously means

without delay or at once if not sooner Moreover by the final

paragraph of section 15 a penalty is imposed for violating Hany
eRespondents Farrell and Nedlloyd also contend the Board s orders posed no Question of

failure to file agreements We think they did both expressly and by necessary implication
The orders recited that agreements might have existed among respondents which have not

been filed anti that they might have been carried out before approval Even assuming
they lacked some precision they were orders of invstigation not an indictment nor a penal
complaint and not required to be drawn with the specificity usually found in such papers

Moreover respondents ptsition was and is that no agreements but 8054 existed It is
undisputed that the Board orders raised the Question of respondents effectuating unapproved
section 15 agreements other than 8054 They necessarily put into issue whether any such
other agreements existed and had not been filed

I Respondents citations arfIn re Pan AmeriC4n S S Co et al 2 U S M C 698 697

1948 City of Portland V Pacific Westbound ConI 4 F M B 664 674 1955 Pacific Coaat

European Conl Limitation of Membership 6 F M B 89 45 1956 American Union Trans

port V River Plate Brazil Con s 6 F M B 2 6 224 1967 Pacific Coast European
Con Limitation on Membership 6 F M B 247 1957 Associated Banning CO V Matson
Nav Co 6 F M B 886 848 1967 Monopoly Problems in Regulated Industries Hearings of
Antitrust Subcommittee Weller Committee of House Judiciary Committee 86th Cong

1st Sess Part 1 Vol 1 pp 71 16
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provision of the section Unless the filing requirement is some

how to be interpreted out of the section it must be given effect

as a provision and quite a positive one for violation of which the

penalty applies We will not make any such attempt to expunge

the provision but will construe it as written fortified by the belief

that failure immediately to file an anticompetitive agreement was

intended by Congress to be a distinct violation of section 15

There is nothing perfunctory about the language in question
It does not say file if and when you plan to effectuate nor does it

indulge in the fantasy that an anticompetitive arrangement will

be kept on ice and not effectuated On the contrary it assumes

effectuation is a foregone conclusion and that it is likely to be

clandestine The language is therefore an urgent injunction with

a clear purpose Effective government supervision which was

the cornerstone of the whole regulatory plan Congress embodied
in section 15 would be greatly handicapped if not defeated were

parties to anticompetitive agreements allowed to file them at their

convenience which could be never Supervision cannot be effec

tive and may well be nonexistent if the supervisor is uninformed

As before noted Congress took particular cognizance of the

industry s tendency toward the widespread use of informal tacit

and secret agreements and of the difficulties of detecting them

We think it did not want the parties to such arrangements in a

position to effectuate them at will under a clandestine cloak It

therefore undertook to compel immediate disclosure of anti

competitive arrangements by requiring that they be put on record

and exposed to government supervision forthwith otherwise the

statute was violated

The Board ruled over a year ago that failure to file an agree

ment is a violation of section 15 Maatschappij Zeetransport

supra Agreements and P1actices Pertaining to Freighting Agree

ment Gulf AU Havana Conf 6 F M B 215 1961 And

though it may not have expressly so held we think the Supreme
Court as long ago as 1932 clearly indicated that section 15 was

violated by failure to file an agreement U 8 Navigation Co v

Cunard 8 8 Co 284 U S 474 486 87 1932 We note also

that Congress apparently troubled by the same obiter which we

mentioned above added language to section 15 in its recent re

vision thereof Public Law 87 346 supra making it even more

plain if that is possible that failure to file immediately is a

violation
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Statutory Violations Involving Baron lino The Board s orders

of January 15 and June 27 1960 enlarged this proceeding to in

clude investigation into 1 possible violation of section 14

Second of the Act i e use of a vessel or vessels for the purpose

of preventing competition by driving another carrier out of the

trade by Farrell and or Robin Mormac during 1957 59 in the

African trade the other carrier being Baron lino or its predeces
sor Baron Line and 2 possible violation of section 15 by reason

of agreements covering certain commodities in the same trade

during 1958 59 and thereafter between the six original re

spondents and Baron lino

Baron lino in January 1959 succeeded Baron Line in the trade

the latter having operated therein since the end of 1957 Both

Barons were represented in the United States by U S Navigation
Co and both gave the respondents what might be termed in the

vernacular a hard time by undercutting their rates at least on

some commodities and by refusing to join Agreement 8054 unless

given rate concessions The evidence adduced with respect to the

section 14 violation indicated that Farrell and Robin Mormac

considered taking measures against Baron such as blanketing
its sailings and might have made threats to do so but these were

not carried out

The question of possible section 15 violations involved Kraft

paper wool and bulk tallow and stemmed from conversations on a

few occasions over a period of about 18 months initially between

Baron s agent and Farrell Robin Mormac and Lykes and later

between Baron s agent and Safmarine s agent the latter acting as

representative of the other respondents The conversations were

initiated by the respondents because of their desire to have Baron

join the group and included the lesser possibility that some under

standing might be obtained on specific commodities However

Baron as before noted appears to have remained generally un

cooperative at least absent concessions Baron s agent denied

having any agreement understanding or arrangement with the

other respondents at any time The proof tends to support this

claim except as to tallow where it casts some doubt on the claim

but does not destroy it as occurred in the section 15 violations

discussed above

vVith respect to tallow only Public Counsel urges that section

15 was violated The tallow rate had been driven down deeply
during 1958 and was 18 per long ton by early 1959 which was

less than break even for at least one of the 8054 carriers Pre
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cisely what happened from this time on is controversial and to us

somewhat confusing The 8054 group apparently decided to

publish a 20 rate effective May 1 1959 and beginning in Febru

ary 1959 filed tariff amendments covering same We are unable

to find however as we are asked to do that prior to this the

8054 group had a commitment from Baron lino that it would

use the 20 rate Nor can we find that a subsequent increase in

the rate to 22 effective July 1 1959 was based on Baron lino s

agreement
It is true that a couple of the conversations between the agents

of Baron lino and Safmarine occurred during this period but it

is not clear from the testimony of the participants that Baron

lino could be said to have agreed on tallow rates In view of such

testimony and Baron s record of disagreeing rather than agree

ing we are disposed to view the remaining evidence on this
matter as insufficient to establish the violation This is another

instance however where a carrier who claims to be free of un

approved anti competitive alliance has come close to potentially
serious difficulty by failing to avoid questionable involvement with

its competitors
In accord with the foregoing respondents Farrell and Robin

Mormac are found not to have violated section 14 Second of the

Act and Baron lino and the other respondents are found not to

have violated section 15 of the Act in respect of the matters

referred to in the Board s orders of January 15 and June 27 1960

which involve Baron lino or its predecessor Baron Line

Matters in Extenuation While we have stated our findings and

conclusions and the reasons therefor there remain undiscussed

several contentions which are particularly urged by the American

respondents both defensively and in extenuation or mitigation In

reality they are matters in extenuation and as such may be

material to the question of punishment for past violations but

are not relevant to anything within the jurisdiction or intent of

this administrative investigation Nevertheless some discussion

of the contentions appear in order in view of the misleading and

erroneous influence they had on the Examiner He accepted as

justifying completely the conduct of Farrell Robin and Lykes the

theory that their activities had leen directed or sanctioned by the

former Maritime Commission the Board or their representatives
continuously since back in 1938 and up to and inclusive of the

1954 58 period under investigation The background of this is as

follows
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Operating subsidy contracts in the United States South and

East Africa traqe were concurrently sought after passage of the

Merchant Marine Act 1936 46 U S C 1101 1171 by both

Robin Seas and Farrell s predecessor American South African

Line Inc then the only American carriers in the trade The

former Commission in 1938 decided that both carriers should

receive subsidy on an experimental basis but that efforts to effect

their merger should continue and if not successful arrangements
should be worked out Hcovering sailing dates rates and pooling of

homebound cargo so as to eliminate to the extent possible com

petition between two subsidized American lines and enable them

to cooperate in competing against the foreign lines now carrying
the bulk of the commerce in this trade American South African
Line Inc Subsidy S and E Africa 3 U S M C 277 287 1938

Conformable to this decision subsidy contracts were awarded the

two companies which stipulated they would establish publish
and maintain rates charges etc on a basis Hsatisfactory to the

Commission

Lykes entered the Gulf portion of the trade in January 1941

there being no other American carrier in it at the time Because

subsidized in other trades Lykes had to and did obtain Com

mission permission for this venture The Commission required
it to carry certain homebound cargoes Lykes vice president
testified that it was told by Commission employees to consult with

Farrell and Robin on rates for certain strategic inbound and cer

tain competitives outbound commodities During the war years

Farrell Robin and Lykes operated ships in the trade as general
agents of the War Shipping Administration and received copies
of the same W S A rate advices For a time after the war when

they had resumed operations for their own account they volun

tarily continued at W S A s suggestion to maintain rates estab

lished by W S A in its tariffs After the war also Lykes obtained

subsidy for its Gulf Africa service

When Mormac took over the Robin operation in 1957 its sub

sidy contract was amended initially to include the same provision
that had been inserted as aforesaid in the Farrell and Robin Seas

subsidy contracts back in 1938 but this vas almost immediately

changed at the request of Maritime s Office of Government Aid

in favor of a Hcoordination clause similar to one Mormac already
had in another subsidy contract This substituted clause was

likewise inserted in Farrell s contract in lieu of the prior pro

vision The clause states that the operator will from time to time
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as required by the United States coordinate the spacing regu

larity and frequency of its sailings in conjunction with other

subsidized services on the trade route and gives the Government s

consent to such prescribed coordination for the purposes of Art

II 18 c of the subsidy contract and any other contractual or

statutory provision requiring that consent Besides the fore

going it appears there occurred through the years sporadic
contacts or discussions of uncertain content between the sub

sidized operators and Maritime personnel
The mere recital of this background seems to us to show that

it in no way supports the subsidized respondents claim of agency

knowledge and consent to the rate fixing activities hereinabove

set forth nor the Examiner s finding that these respondents were

only maintaining uniform rates Hin compliance with subsidy

contracts and agency advices The 1957 coordination clause is a

routine subsidy contract provision covering sailings and does not

mention rates Assuming the prior 1938 provision and the advice

Lykes says it received were factors in the early rate cooperation
among Farrell Robin Seas and Lykes that cooperation was not

authorized to be undertaken without reference to section 15 s

requirements One of its purposes also was to provide for com

petition against the foreign lines

The record does not show that Maritime personnel told

respondents section 15 could be disregarded or even that the

subject came up The burden was on respondents to raise it an

in any event to file under section 15 and set forth the arrangement
they had It is interesting to recall in this regard that Lykes did

raise the subject with its colleagues in December 1954 and ex

pressed its opinion that a Hdefinite agreement existed and Hmust

be filed with the FMB The record likewise does not show that

anything like the arrangement which prevailed during the 1954

58 period was revealed to or known to the Board or its personnel
as successors to the Commission much less that it was directed or

approved by them That arrangement involving as it mostly did

widespread rate fixing among all carriers in the trade citizen and

non citizen alike was not at all what the 1938 provision of the

subsidy contracts envisaged The American carriers were not

united to compete with the foreign flag lines they were acting in

concert with such lines to eliminate competition
Respondents argument that the arrangement Hpromoted stabil

ity aided the subsidy program was Hin the public interest and

not objectionable under section 15 is quite beside the point Such
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matters were for the Board the agency administering the Ship
ping Act to weigh and determine before and during the time the

anticompetitive activities occurred They were not for the

respondents to decide themselves Respondents prevented any
Board consideration by ignoring the eminently clear requirements
of section 15 and thus frustrated it for years We think it im

possible for anyone now to state that what transpired behveen

respondents was all well and good but even if this were not so

the impact of the statute manifestly cannot be made to depend on

the ex post facto chance that the violation was not harmful Sec
tion 15 may as well be scrapped as to attempt to administer it
in this fashion

It goes without saying that We find untenable the suggestion
that respondents arrangement constituted a technical violation
of the law It should be noted furthermore that section 15 affords
little room for so called technical violations To us the breadth
and force of its language literally implore attention and obedience
or at the very least inquiry if in any doubt as to the propriety of

proposed conduct
Since the respondents are not currently acting contrary to sec

tion 15 we have Ilt occasion to issue an order against them and
the proceeding will be discontinued In accordance with our usual

practice where statutory violations have been found the matter
will be referred to the Department of Justice for appropriate
action

7 F M C



198 FEDERAL MARITIME COMMISSION

ORDER

At a Session of the FEDERAL MARITIME COMMISSION held

at its office in Washington D C this 9th day of April 1962

No 882

UNAPPROVED SECTION 15 AGREEMENTS SOUTH AFRICAN TRADE

This proceeding was instituted by onr predecessor the Federal

Maritime Board upon its own motion Investigation of the mat

ters involved having been completed by the entry on the date

hereof of the Commission s report containing its findings and

conclusions which report is made a part hereof by reference

It is Orclered That this proceeding be and it is hereby discon

tinued

BY THE COMMISSION

Signed THOMAS LISI

Secretary
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No 988

AGREEMENTS 8745 AND 8745 1

PURCHASE OF VESSELS ALICIA AND DOROTHY

Decided April 16 196

Agreements 8745 and 8745 1 found not unjustly discriminatory or unfair as

between carriers shippers exporters importers or ports or between

exporters from the United States and their foreign competitors Further
found that said agreements are not in violation of the Shippi g Act
1916 will not operate to the detriment of the commerce of the United

States and are not contrary to the public interest

Agreements 874Q and 8745 1 approved pursuant to Section 15 of the Ship
ping Act 19i6

Mark P Schlefer for A H Bull Steamship Company
Sterling Stoudenmire for Waterman Steamship Corporation and

Sea Land Equipment Inc

Edmund E Harvey for Seatrain Lines Inc

Gerald A Malia for Association of Sugar Producers of Puerto

Rico Juerto Rican American Sugar Refinery Central Roig Refin

ing Company Western Sugar Refining Company and Olavaria

Co Inc

John Rigby for the Commonwealth ofPuerto Rico

Donald J Brunner as Hearing Counsel

REPORT OF THE COM MISSION

rHOS E STAKEM Chairman JOHN HARLLEE Vice Chairman

fSHTON C BARRETT Commissioner JOHN S PATTERSON Commi8

ioner JAMES V DAY Commissioner

BY THE COMMISSION

By our action herein we approve two agreements Nos 8745

lnd 8745 1 which taken together constitute one and are herein

7 F M C
199
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after referred to as the Agreement The partie to the agree

ment are Commonwealth Steamship Inc Commonwealth A H
Bull Steamship Company Bull Bull Lines Inc Bull Lines

A H Bull Co A H Vatelman Steamship Company of
Puerto Rico Puerto Rico and Sea Land Equipment Inc Sea

Land The agreement provides inter aiiet that Commonwealth
will sell Puerto Rico two partially containerized C4 3 B2 vessels
IIAlicia and Dorothy and that for one year after the sale Bull

will not compete with Puerto Rico in the Gulf Puerto Rico trade

This agreement then is an agreement which regulates prevents
and destroys competition and being between parties subject to the

Shipping Act 1916 Act it is required by Section 15 of the Act

to be filed immediately with the Commission as it was The Com

mission is authorized and directed by Section 15 of the Act to

approve all such agreements not found by the COlnmission to be

unjustly discriminatory or unfair as between carriers shippers
exporters importers 01 ports or between exporters from the

United States and their foreign competitors or to operate to the

detriment of the commerce of the United States or to be contrary
to the public interest or to violate the Act In the Matte of

AgJeement No 8555 between Isbrandtsen Steamship Company
Inc lsb andtsen Company Inc and American Export Lines

Inc 7 FlVLC 125 1962

When the agreement was filed and approval requested the mat

ter was publicized in the Federal Register Written comments pur

suant to this publication were received Public hearing was held

before us on April 11 1962 Prior to the hearing the Commission

invited the views and comments of the Department of Justice
The head of the Antitrust Division advised us that the Depart
ment interposed no objection to our approval of the agreement

The two vessels here involved were acquired from the govern
ment pursuant to the provisions of Section 510i of the Merchant

Marine Act of 1936 They are uncleI conversion into partially con

tainerized ships and the conversion is practically completed Such
vessels are particularly qualified for efficient economical operation
in the U S Puel to Rican trade both from North Atlantic and

from Gulf ports Otiginally intended for operation from North

Atlantic ports in the Bull service the Alicia and the Dorothy
are now intended for operation from Gulf ports by Waterman

This being the intended effect of the agreement we will first con

sider if we vould be justified in making findings that the agree

ment will on this account or for any other reason operate to the
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detriment of the commerce of the United States or be contrary
to the public interest We would not in our opinion be justified
in making ither finding

The Alicia and the Dorothy l
are to be operated in United

States Puerto Rican service from Gulf ports There as stated

by the Commonwealth the eoQnomies and conveniencies afforded

by such vessels will redQund to the benefit of both the carrier
and the public It appeaTS distinctly beneficial to the commerce

of the United States and th public interest for the shippers of
both the Gulf and the North Atlantic areas to Puerto Rico to have
container ships available which will be the situation if this agree
ment is carried out rather than to have container ships available

only from North Atlantic ports1 as is now the case There is of
course no indication in the record that pel formance of the agree
ment will make the North Atlantic Puerto Rican service inade

quate or overtonnage the Gulf Puerto Rican service
There is neither allegation nor evidence that the agreement is

unjustly discriminatory Or unfair as between carriers shippers
exporters importers or ports or as between exporters from the
United States and their foreign competitors or that it violates the
Act No finding to such effect is made or could be made

One carrier S atrain Lines Inc was apprehensive lest
Alicia and DorQthylt may be diverted from the Puerto Rican

service and put in QOIDPetition with Seatrain ships on other routes
and supports as a condition of approving the agreement a require
ment that Waterman a ree to operate Alicia and UDorothy in
the Puertq RiGan ir d as long as that operation is profitable and
shall I1qt pla c th m in competition with Seatrain unless after
notice nd he ril1gl in which Seatrain and others shall be entitled
to participate the Commission shall approve such operation It
cannot beand it has not here been contended that absent such
an B gTeement the oo ntnct is unjustly discriminatory or unfair
between carri r simply because It is possible that at some later
t Waterman ay put Alicia and Dorothy in competition

wi th SeaJrajn hips Nor has anything been advanced which per
suades s that the agre mEnt is contrary to the public interest
hecause this m y happn or will operate to the detriment of the
commerce qf the UI1 ted States if and because it does happen

It has also been sllggested that an agreement by Vaterman to
operate U Alicia and Dorothy in the United States Puerto Rican
trade for a period of years should be insisted upon in the public
interest If the snips were now so obligqted such an agreement
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might be justifiably insisted upon in order that the agreement
should not deprive the governnlent of a right at least theoretically
valuable But our attention has not been called to any such obliga
tiori Under the circumstances of this case we do not believe we

should impose upon Commonwealth s vendee a burden not imposed
on C0r11IhOnwealth Our approval therefore should be and is un

conditional

Having fully considered application protests affidavits state

ments of position and oral argument the Commission finds upon
the whole record that Agreements Nos 8745 and 8745 1 are not
unjustly discriminatory or unfair as between carriers shippers
exporters importers or ports or between exporters from the

United States and their foreign competitors that said agreements
will not operate to the detriment but to the benefit of the com

merce of the United States do not violate the Act and are not

contrary but beneficial to the public interest It follows that we

should approve the agreements and we do approve them

Protests and argUllleilts not discussed herein are considered un

substantial or irrelevant
An appropriate order will be entered
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ORDER

At a Session of the FEDERAL MARITIME COMMISSION held

at its office in Washington D C on the 16th day of April 1962

No 988

IN THE MATTER OF AGREEMENTS 8745 AND 8745 1 PURCHASE OF

VESSELS ALICIA AND DOROTHY

Whereas the Commission on the 16th day of April 1962 issued

its report herein which is made a part hereof
Now therelore for the reasons stated in said report it is or

dered that Agreements 8745 and 8745 1 be and they are hereby
approved and this proceeding is discontinued

By the Commission

Signed THOMAS LISI
Secretary

SEAL

7 F M C
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FEDERAL MARITIME COMMISSION

No 920 AND No 920 SUB 1

STATES MARINE LINES INC AND

GLOBAL BULK TRANSPORT CORPORATION

V

TRANS PACIFIC FREIGHT CONFERENCE OF JAPAN ET AL

Decided April 16 1962

1 Respondents found to have violated section 15 of the Shipping Act 19H

by the establishment and operation of a Neutral Body self policin
system which did not conform to the agreement that was approvee

by the Federal Maritime Board
2 Respondents ordered to cancel fines found to be unlawful and to cease ane

desist from attempting to collect these fines or any other fines assessee

by the Neutral Body and to cease and desist from carrying out thE

Neutral Body amendment to the conference agreement in any mannel

inconsistent with the amendment approved by the Federal MaritimE

Board or the Commission s Report

George F Galland and A1ny Scupi for complainants State

Marine Lines Inc and Global Bulk Transport Corporation
Chalmers G Graham Leonard G James Alexande1 D Calhoun

Jr Dan F Hende1 son and Charles F Wan en for respondent
Trans Pacific Freight Conference of Japan and its member lines

Rober t B Hood Jr Public Counsel

REPORT OF THE COMMISSION

THOS E STAKEM Chai1man JOHN HARLLEE Vice Chairman

ASHTON C BARRETT Commissione1 JOHN S PATTERSON I

Commissioner

BY THE COMMISSION

The consolidated proceedings arise out of complaints filed on

November 7 1960 No 920 and April 7 1961 920 Sub 1
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Korea and Okinawa to Alaska Hawaii and West Coast ports of

the United States and Canada It operates under a basic confer

ence agreement that was filed with and approved by the Federal

Maritime Board pursuant to section 15 Shipping Act 1916 46

U S C 814 The conference agreement in addition to providing
for the setting of rates for the carriage of cargoes in this trade

prohibits the member lines from granting rebates or special privi
leges and engaging in other unfair practices

2 Prior to March 1958 several members of the conference had

threatened to resign because of alleged breaches of conference

obligations by other members A conference meeting was held

in Japan in March of 1958 and as a result of the threatened resig
nations and possible dissolution of the conference the members

agreed to establish a self policing unit to enforce the conference

obligations By written agreement which was styled Undertak

ing of Principals a Neutral Body was created to perform this

self policing function

3 The Neutral Body was given broad powers to receive and in

vestigate complaints and report violations and it was to have Itab

solute discretion to determine whether there had been an infringe
ment of the conference agreement and assess a fine therefor The

fines that could be assessed were substantial and all member lines

agreed to accept the decision s and any assessment s of fines

thereof by the Neutral Body as final and binding It could en

gage agents lawyers or other experts in connection with its in

vestigation and consideration of complaints Any fines that

were assessed were payable by the offending line to the conference

and if not paid by the line could be levied against a 25 000 per

formance bond that had already been posted with the conference

by each member

4 The Neutral Body was to be selected and appointed by the

conference from responsible accountants or other person or per

sons not a party to nor employed by or financially interested in

any party to the agreement upon such terms as are agreed be

tween the conference and the Neutral Body

5 When the conference established its neutral body system it

did not file the agreement covering same with the Federal Mari

2 10 000 maximum for a first offense 15 000 and 20 000 maximum for second and third

offenses and 30 000 maximum for fourth and subsequent offenses
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time Board for approval under section 15 3 The Board s Office
of Regulation discovered the existence of the neutral body plan
in the minutes of the conference meeting and advised the confer

ence that the plan could not be effectuated until filed with and

approved by the Board The conference subsequently filed the

plan as an amendment to its conference agreement and the Board

approved it on March 12 1959 However the conference had

appointed its Neutral Body and it had begun operating before the
Board had given its approval

6 Shortly after establishing the neutral body system but prior
to Board approval the conference retained the international

accounting firm of Lowe Bingham and Thomsons Lowe which

had been selected by a committee of conference members Initially
the committee had some reservations about the selection of Lowe

since the conference agreement stipulated that the Neutral Body
could not be a party to nor employed by nor financially interested

3 The following is the text of section 15 as it read prior to its amendment in 1961 by P L

87 346 75 Stat 762 et seq The amendments will be discussed herein where pertinent to

this case

SEC 15 That every common carrier by water or other person subject to this Act shall

file immediately with the board a true copy or if oral a true and complete memorandum
of every agreement with another such carrier or other person subject to this Act or modi

fication or cancellation thereof to which it may be a party or conform in whole or in part

fixing or regulating transportation rates or fares giving or receiving special rates accom

modations or other special privileges or advantages sic controlling regulating prevent

ing or destroying competition pooling or apportioning earnings losses or traffic alloting

ports or restricting or otherwise regulating the number and character of SRilings between

ports limiting or regulating in any way the volume or character of freight or passenger

traffic to be carried or in any manner providing for an exclusive preferential or coop

erative working arrangement The term ageement in this section includes understandings

conferences and other arrangements

The board may by order disapprove cancel or modify any agreement or any modification

or cancellation thereof whether or not previously pproved by it that it finds to be

unjustly discriminatory or unfair as between carriers shippers exporters importers or

ports or between exporters from the United States and their foreign competitors or to

operate to the detriment of the commerce of the United States or to be in violation of

this Act and shall approve all other agreements modifications or cancellations

Agreements existing at the time of the organization o the board shall be lawful until

disapproved by the board It shall be unlawful to carry out any agreement or any portion

thereof disapproved by the board

All agreements modificationor cancellations made fter the organization of the board

shall be lawful only when and as long as approved by the board and before approval or

after disapproval it shall he unlawful to carry out in whole or in part directly or indirectly

any such agreement modification orcancellation

Every agreement modification or cancellation lawful under this section shall be excepted

from the provision of the Act approved July second eighteen hundred and ninety entitled

An Act to protect trade and commerce against unlawful restrrints and monopolies and

amendments and acts supplementary thereto and the provisions of sections seventy three to

seventy seven both inclusive of the Act approved August twenty seventh eighteen hundred

and ninety four entitled An Act to reduce taxation to provide revenue for the Govern

ment and for other purposes and amendments and acts supplementary thereto

Whoever violates any provision of this section shall be liable to a penalty of 1 000 for

each day such violation continues to be recovered by the United States in a civil action
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fcertain information 4 Lowe also informed the conference that it

lOW had doubts about its qualifications to serve as the Neutral

Body under the standards set by the conference agreement
9 At a regular conference meeting held on August 19 1959 the

onference adopted what they termed an official interpretation
fthe neutral body provision of the conference agreement requir

ing that the party selected as the Neutral Body not be a party
to or employed by or financially interested in any party to the

conference agreement The interpretation was that this re

quirement did not apply to agents employed by the Neutral Body
Isthmian and States Marine voted against this action

10 By letter dated August 28 1959 Lowe advised States

Marine that it was assessing a fine of 10 000 against it for refus

ing to grant Price access to records This assessment led to the

complaint filed in Docket No 920

11 The complaint in Docket No 920 Sub 1 was filed after

Lowe called at States Marine s Tokyo office on February 27 1961

requesting that States Marine make available records in connec

tion with the carriage of mandarin oranges from Japan to British
Columbia during the year 1960 State Marine refused this re

quest on the basis that this new investigation should be held in

abeyance pending the final determination of the issues raised in

Docket No 920 Lowe thereupon assessed a second fine of 15 000

against States Marine for its refusal to grant access to records

12 After the filing of this second complaint the Board issued

a cease and desist order directing respondents not to assess

further fines against complainants or make efforts to collect

those already assessed pending the determination of the issues

raised in these proceedings

DISCUSSION AND CONCLUSIONS

The disputes which led to these proceedings raise issues that

directly concern United States foreign commerce and the Com

mission s regulatory functions under the Shipping Act 1916

the Act Before we touch upon the aspects of Canadian com

Section 20 46 V S C 819 makes it unlawful for a common carrier 0 0 0
to disclose to

or permit to be acquired by any person other than the shipper or consignee without the

consent of such shipper or consignee any information concernin the nature kind Quantity
destination consignee or routing of any property tendered or delivered to such common car

rier 0 for transportat on 0 0 in foreign commerce which information may be used to

the detriment or prejudice of such shipper or consignee or which may improperly disclose his

business transactions to l competitor or which may be used to the detriment or prejudice of

any calrier C
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merce which respondents claim preclude l S from jurisdiction ip

this case we believe it necessary to briefly consider the duti apd
responsibilities imposed by the Act upon both this Commission
and the respondents

Respondents operate as a conference under an agreement

approved pursuant to section 15 of the Act When they decided to

inaugurate a self policing system and adopted their neutral body
plan they were amending or modifying the basic conference

agreement Modifications must be approved under section 15

before they can lawfully be carried out

After the Federal Maritime Board approved the neutral body

provision the conference could lawfully establish the neutral body

system but only in conformity with the provisions of the confer

ence agreement as thus amended and approved Any departure
from the approved system would be unlawful

Section 15 is an exception to the general philosophy of Ameri

can jurisprudence as expressed in our antitrust statutes that

monopolistic or anticompetitive practices are per se contrary to

the public interest It grants antitrust immunity to certain agree

ments and actions authorized thereunder if the agency administer

ing the Act approves suck agreements It necessarily follows that

agreements authorized and approved under this statute should

be strictly construed and the parties actions must be limited to

such conduct as is authorized under the agreement
In conjunction with the grant of power to approve agreements

that fall within the scope of section 15 Congress has imposed upon

this Commission as upon its predecessors the continuing respon

sibility of regulating and supervising action carrying out these

agreements It is vitally necessary that the Commission maintain

a constant vigil over the operations of the parties under approved
section 15 agreements to insure that their activities conform to the

agreements as approved and warrant continued exemption from

the provisions of the antitrust laws and we of course have the

powers necessary to perform this regulatory function

Before recent amendments to section 15 the agency administer

ing the Act could disapprove cancel or modify any agreement or

any modification thereof whether or not previously approved by
it that it found to be unjustly discriminatory or unfair as between

carriers shippers exporters importers or ports or between ex

porters from the United States and their foreign competitors or to

5 For an extensive discussion of our obligations in respect to continued supervision see

Pacific Coast European Conference Docket 948 Report served December 22 1961
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operate to the detriment of the commerce of the United States

or to be in violation of the Act

When Congress amended section 15 Public Law 87 346 75

Stat 763 64 it reemphasized our responsibilities in this regard
by directing that

The Commission shall by order after notice and hearing disapprove cancel

or modify any agreement orany modification or cancellatIOn thereof whether

or not previously approved by it that it finds to be unjustly discriminatory or

unfair as between carriers shippers exporters importers or ports or between

exporters from the United States and their foreign competitors or to operate

to the detriment of the commerce of the United States or to be contrary to

the public interest or to be in violation of this Act Emphasis supplied

Congress also added the following provision which is pertinent
to the discussion at hand

The Commission shall disapprove any such agreement after notice and

hearing on a finding of inadequate policing of the obligations under it

Thus not only must we insure that the parties are properly
operating within the scope of the agreements as approved we

must disapprove agreements when the parties are not fulfilling
their obligations thereunder

Viewing the instant case in light of our regulatory responsibil
ities under the Act it is quite clear that the effectuation of neutral

body agreements is of vital and proper concern to us If the re

spondents departe intentionally or unintentionally from the

approved agreement the Commission in its regulatory capacity
was duty bound to discover this and take steps to remedy the situ

ation and prevent continued or future departures from the ap

proved agreement The Commission cannot operate in a vacuum

or blindly It must be cognizant not only of what the parties
to these agreements have said they are going to do but what they
actually are doing

Respondents neutral body plan as approved provided for an

impartial individual or group independent of any conference mem

ber to serve as the Neutral Body If the person selected was not

actually neutral or impartial then unquestionably there was a

departure from that which the Board had approved and to which

the conference membership had agreed
Not only was the Commission duty bound to prevent such de

parture any conference member was entitled to raise the same

objection and could turn to the Board for relief Whether or not

a conference member protested or filed a complaint section 22

7 F M C
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of the Act 46 D S C 821 empowered the Board to institute an

investigation into the matter on its own motion

Vhile it seems quite clear that the issues raised by the com

plaints are well within our jurisdiction the respondents have

argued in these proceedings and in a petition for revie v of our

cease and desist orderthat we do not have the jurisdiction solely
because the Neutral Body was investigating alleged malpractices
that occurred in the Japan to Canada mandarin orange trade It
is contended that we would be attempting to regulate foreign
to foreign commerce if we asserted jurisdiction

It is true that these controversies had their inception in Lowe s

efforts to investigate alleged malpractices in the Japan to Canada
mandarin orange trade but this does not support the claim of
no jurisdiction The ma11ner in which the dispute arose is in
our opinion immaterial for factually the issues are much
broader in scope and concern the very heart of respondents neu

tral body system and the proper functioning of the conference
under its approved section 15 agreement These matters are wholly
unrelated to the cargo or trade route involved in a particular in

vestigation and complainants would be entitled to object to an

unqualified Neutral Body regardless of the cargo or trade involved

Actually if the Board had received information that the confer
ence had appointed a Neutral Body that did not meet the stand
ards of the conference agreement it could have instituted an

investigation on its own motion and have taken action before
the Neutral Body even commenced its operations Similarly any
conference member could have filed a complaint with the Board
based upon the same facts for a member certainly has standing to
insist that a conference limit its actions to those which are au

thorized by the conference agreement We do not see any valid
basis for now saying that complainants cannot challenge the
Neutral Body s qualifications or that we do not have jurisdic
tion to hear and determine these complaints simply because an

investigation of transportation between Japan and Canada first

brought to light the question of Lowe s neutrality
The nature of the fines asssesed against States Marine by the

Neutral Body must also be considered They were not assessed

for alleged malpractices in foreign to foreign commerce but were

6 Trans Paciic Freight Conference 01 Japan et al Y llederal Mmitime Board ancl United
States oJ America 3 2 F 2d 875 1962 Order reversed
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based solely upon States llarine s refusals to grant Lowe access to
its records Vhen States Marine refused to permit Lowe or its

correspondent to inspect its records it challenged Lowe s quali
fications to act as the Neutral Body under any circumstances
That challenge raised the principal issue to be determined in this

proceeding Did the conference carry out its neutral body system
in conformity with the agreement which the Board had approved
As noted previously this was purely a question of the proper
effectuation of the agreement and we are duty bound to insure
that approved agreements are properly effectuated That is exact
ly what we must determine herein We are not called upon to
rule on malpractices in commerce between Japan to Canada or

regulate that trade and we do not here attempt to do so

The respondents themselves created the situation of which they
now complain As a matter of their own convenience they estab
lished one conference covering the entire Pacific Coast of the
United States and Canada Their conference agreement does not
differentiate between traffic to Canadian ports and United States

ports The Neutral Body was set up to function in exactly the
same manner in both trades United States foreign commerce not
only was involved it predominates in the trade The conference

agreement and its amendments therefore require the Board s

approval and continuing supervision under the Act One obvious
answer to respondents objections and a course we may have to
follow if arguments of this sort are made in the future would be
the elimination of the Canadian trade from agreements presented
to us This would mean that respondents would have to establish

a separate conference for the Canadian aspects of their opera
tions assuming they wanted to operate in concert in that trade

It was an alternative that they could have initially chosen Having
rejected that alternative we do not think that they may now

persuasively or validly contend that we must treat the conference

agreement as if it were really two agreements one applicable to
Canadian commerce and the other applicable to United States

commerce The conference agreement itself fails to make such
distinction Nor will we

The next question before us is whether respondents use of
Lowe Bingham and Thomsons as the Neutral Body was a

violation of the approved agreement The qualifications of this

firm to act as the Neutral Body must be determined upon the

standards the conference set forth in the agreement submitted

7 F M C



214 FEDERAL MARITIME COMMISSION

to and approved by the Board That agreement specifically pro
vides

There shall be a Neutral Body selected and appointed by the Conference

from responsible accountants or other person or persons not a party to nor

employed by or financially interested in any party to the agreement UpOI1

such terms as are agreed between the Conference and the Neutral Body

Unquestionably neither Lowe nor Price were parties to the

agreement Nor does it appear that either firm had any finan

cial interest in any conference member in the sense of equitable
or legal ownership which we believe was the intended construc

tion to be placed on this phrase The first two standards of neu

trality are therefore satisfied but neither firm meets the third

As we interpret the agreement both are employed by a Con

ference member United States Lines Price as the regular auditor

and Lowe as Price s Tokyo correspondent or agent

In some instances the term employed by may connote simply

a master servant relationship but that is not the sense in which

the term was used in this Neutral Body provision as is evident

on the face of the provision Even though Lowe and Price may

function as independent contractors they are employed by a

party to the agreement namely United States Lines They have

the same confidential relationship of employment that usually ex

ists between accounting firms and business concerns that employ

them to audit their records They are squarely within the words

responsible accountants employed by a conference member

the standards established by the conference agreement itself They

are therefore precluded from serving as the Neutral Body of this

conference under the approved agreement so long as they continue

in a member s employment The obvious purpose of the clause

setting forth the neutrality requirements was to insure impartial
ity by eliminating any possibility of bias or influence It would

not be consistent with the broad scope of this provision to con

strue the term employed by as applicable only to a master

servant situation particularly in view of the fact that accountants

are specifically named therein as persons who if appointed are to

have no employment relationship with a conference member

The conference s interpretation issued after the neutrality

of Lowe was questioned was not an interpretation at all but was

a modification or amendment of the Neutral Body provision and

as such required Board approval before it could be lawfully

effectuated
7 F M C
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Respondents argue that complainants could not in these pro

ceedings validly challenge the selection of Lowe as the Neutral

Body since the committee which selected Lowe had knowledge of

the relationships here in question This argument stretches

theories of agency and imputed knowledge too far The commit

tee was only authorized to select as a Neutral Body an individual

or organization that was qualified according to the terms of the

conference agreement This they failed to do and for that reason

their action is not binding upon the complainants and would

not be even if complainants had known of the relationships The

parties to agreements approved under section 15 are not em

powered to alter their terms inteT se They must file an amend

ment and secure Commission approval
This case of course in no way concerns the conduct or ethics

of the accounting firms involved Lowe does not qualify as the

Neutral Body simply because it does not meet the specifications
set forth by the conference itself and approved by the Board

Nor is there any question here as to whether a firm of accountants

that also serves as the auditor for a conference member could

properly be appointed as a conference policing agent in the ab

sence of a provision such as the one here

Although we have not ruled in favor of the contentions of the

respondents we do not hereby intend to condemn the neutral body
concept in general As we have stated previously in this opinion

Congress has only recently amended section 15 to require self

policing of conference agreements which indicates quite speci
fically that a proper self policing system is not only desirable but

necessary We do not concur with the Examiner that the confer

ence must amend its neutral body provision It has several

choices it may appoint a Neutral Body which conforms to the

requirements of its existing agreement or it may modify the

conference agreement subject to Commission approval to permit
the use of Lowe Bingham and Thomsons or another international

accounting firm as the Neutral Body or adopt some other effec

tive method of self policing The choice of the appropriate course

of action should remain with the conference and its members but

they must take action in this regard as soon as possible
Several collateral issues were raised by the parties on which

some comment is appropriate for guidance of the future conduct

of this and other conferences and their members

The question was raised Must a Neutral Body in its investi

gations only operate prospectively or may it investigate events
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that transpired prior to the approved estabIlshment of the neutral
body system This conference agreement Vas silent on this ques
tion however if it is the purpose of a conference to have its neu

tral body or other self policing system deal with past events this

purpose should be specifically included in the agreement establish

ing the self policing system when it is submitted for approval
In addition to challenging the neutrality of LO we complainants

attacked the basic neutral body system Itself ciaiming that the

procedures as approved by the Board depiived them of a fair

hearing and the Board unlawfully delegated its authority to the
Neutral Body and that they were deprived of any tight to appeal
in violation of the Shipping Act 1916 the Hobbs Act i and the
Administrative Procedure Act All of the foregoing contentions
are based upon the premise that functions of the agency adminis
tering the Shipping Act were delegated to the Neutrai Body This
of course is not the case Investigations and findings made by the
Neutral Body do not in any way preclude a separate hearing be
fore this Commission nor are the findings of the Nelitrai Body
binding upon us The functiOlis arid po vers of the Commission
remain the same and the mere fact that the confeience members
have elected to discipline themselves does not and camiot bar or

control appropriate proceedings before llS 1 10reover Congress has
determined that self policing is a requisite of proper conference
operation and specifically incorporated this requirement ih the

recent amendments to section 15

There were a number of issues raised in these proceedings that
either because of our previous findings or irrelevancy do not re

quire our determination at this time Complainants raised the

questions of the validity of the conference two third s vote pro
cedure for amending the conference agreement and its seci et bal

lot It is our opinion that this record does not require resolutiofi
of these questions It is also unnecessary to judge the effects of

this neutral body system upon United States foreign commerce

for Lowe was not a properly qualified Neutral Body Since ve

have found that States Marine was iusHfi d in refusing to grant
access to its records it is not essential that we determine rhether
these refusals were violations of the conference agreement or

whether the Neutral Body s demarids for information wei e lim
ited to the mandarin orange trade or were more generai In the

T
46 U S C 830

5 U S C 103 et seq

115 U S C 1009
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same vein it would add nothing to this opinion to rule on the con

tention that States Marine would be violating section 20 of the

Act by permitting the Neutral Body free access to its business

records That section of the Act has also recently been amended

to clearly authorize the giving of information to a Neutral Body
or other conference policing unit P L 87 346 75 Stat 765 66

Although we have not dwelt in length upon the activities of the

Neutral Body prior to Board approval of this system it should

be noted that the neutral body plan was not immediately filed with

the Board for approval and waseffectuated before it was approved
which are both distinct violations of section 15 of the Act How

ever while we do not excuse or condone these violations we have

been primarily concerned with the improper effectuation of the

agreement which would be contrary to the Act regardless of when

it was filed with and approved by the Board

Having found that the Neutral Body appointed by the confer

ence does not conform to the requirements of the conference agree
ment we hereby find that the conference has violated section 15

Shipping Act 1916 and the fines levied against States Marine are

unlawful and unenforceable therefore they must be cancelled and

respondents must cease and desist from attempting to collect these

fines either in proceedings to deduct the fines from the States Ma

rine bond or in any othermanner

An order shall be entered in conformity with the findings and

conclusions herein
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ORDER

At a Session of the FEDERAL MARITIME COMMISSION held
at its office in Washington D C this 16th day of April 1962

NOS 920 and 920 Sub 1

STATES MARINE LINES INC AND GLOBAL BULK TRANSPORT
CORPORATION

V

TRANS PACIFIC FREIGHT CONFERENCE OF JAPAN ET AL

These consolidated proceedings were instituted after complaints
were filed with our predecessor the Federal Maritime Board
Having been duly heard and submitted and the Federal Maritime
Commission having fully considered these matters has this date
made and entered of record a Report containing its conclusions
and decision thereon which r port is hereby referred to and made
a part hereof

Having found that respondents have violated section 15 of the
Shipping Act 1916

It is ordered That respondents Trans Pacific Freight Confer
ence of Japan and its members

1 cancel the fines that were found to be unlawful in these

proceedings and
2 cease and desist from attempting to collect these fines

or any fines assessed by the Neutral Body Lowe Bingham and
Thomsons in any manner and
It is further ordered That respondents cease and desist from

carrying out the amendment to the conference agreement ap
proved by the Federal Maritime Board on March 12 1959 in any
manner inconsistent with 1 said amendment as approved by the
Board or 2 the Comrnission s Report in these proceedings

By the Commission

Signed THOMAS LISI

Secretary
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No 947

INTERNATIONAL TRADING CORPORATION OF VIRGINIA INC

V

FALL RIVER LINE PIER INC

Decided April 16 1962

Fall River Line Pier Inc found to be another person subject to the
Shipping Act 1916 and subject to the jurisdiction of the Commission IFall River Line Pier Inc found not to have violated Sec 16 or 17 of the

Shipping Act in the matter of berthing and storage space allocation I
Fall River Line Pier Inc found to have violated Sec 16 First and Sec 17

in the matter of free time allowances and storage charges I
IT C Virginia found not to have proved that the 10 day billing requirement

imposed on IT C New England to be unlawful I
Proceeding remanded to Hearing Examiner for the purpose of determining

reparation if any due to complainant

W B Ewers for complainant
Frank L Orfanello and John F Dargin Jr for respondent

REPORT OF THE COMMISSION

THOS E STAKEM Chairman JOHN HARLLEE Vice Chairman
Commissioners ASHTON C BARRETT JOHN S PATTERSON

AND JAMES V DAY

By THE COMMISSION
FACTS

Complainant International Trading Corporation of Virginia
lT C Virginia is a Virginia corporation with its place of busi

ness in Norfolk Va engaged in the business of importing ce

ment By complaint filed on June 8 1961 and amended on June
30 it alleges that respondent Fall River Line Pier Inc the Pier
has violated Sections 16 and 17 of the Shipping Act 1916 1

7 F M C

775 794 0 65 16
219



220 FEDERAL MARITIME COMMISSION

by gjving undue and unreasonable preference and advantage
to complainant s competitor in the allocation of berthing space

and pier storage space at respondent s pier during 1959 1960

1961 2 by charging complainant storage rates greater than
that charged other persons for the same type of cargo and 3

by subjecting complainant to undue and unreasonable prejudice
and disadvantage through certain practices concerning payment
of terminal charges Complainant further alleges that it has been

damaged in the amount of 14 265 50 by respondent s unlawful

acts and seeks reparation in that amount Complainant also

seeks an order directing respondent to cease and desist its alleged
unlawful activities

Respondent Pier is a corporation organized under the laws of

Massachusetts Its articles of organization state that its purpose
is to hold lease sublease or build a pier and wharf with build

ings storage space sidings and other equipment and to oper
ate said facilities or any other business which may advantage
ously be carried on in connection with the foregoing in Fall River

Harbor and to do any and all things necessary or incidental

thereto with the end in view of stimulating the shipment of

freight and merchandise by water to the extent of the pier s ca

pacity to be equally accessible to all men interested in handling
receiving and storing freight and merchandise

There is no evidence in this record as to any advertising of

the pier facilities nor of the manner by which Pier s services are

held out to the public other than its letterhead The letterhead

in addition to listing the name address and names of the corpo

rate officers lists under the heading Facilities the following
information

Covered Pier Storage 108 OOO square feet 35 depth water Unlimited

length and beam Full length Toledo Electronic Truck Scale4 N Y N H

and H RR tracks full length of Pier Car or truck level shed platform
24 Hour Guard Protection Sprinkler System Flood Lights for Night
Operation Quick Turn around Minimum Stevedoring Rates Minimum In
surance Rates Ample troublefree Labor

The letterhead additionally advertises respondent s pier as

New Modern Marine Terminal Serving All New England
Throughout the entire proceeding the Pier contended that it was

not an other person subject to the Shipping Act within the

meaning of Secs 1 and 17 because it never rendered terminal serv

ices to a common carrier by water On September 17 1961 it

filed a motion to dismiss the complaint on the aforesaid grounds
7 F M C
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During the period from February 28 1959 through January 3

1961 there were 33 ships and 1 barge which docked at respondent s

pier Except for the barge which discharged only paper rolls one

ship which discharged 290 5 tons of general cargo on January 3

1961 and two ships which in addition to bagged cement also dis

charged coil wire or office furniture for unknown consignees the

aforesaid ships discharged only bagged cement at Fall River The

cement was imported by complainant or its competitor Foreston

Coal Company Forestonand in each case was carried in a ship
of foreign registry Some of the ships of Swedish registry were

operated by Thorden Lines which advertised in 1961 the avail

ability of cargo refrigerated and deep tank space on its vessels

sailing between certain Swedish ports and Boston Philadelphia
Baltimore Hampton Roads and New York but not Fall River

The manifest covering one voyage of the Thorden Line s ships in

May 1959 shows that in addition to the discharge of bagged ce

ment and office furniture at the Fall River pier miscellaneous gen
eral cargo was discharged at New York Philadelphia Baltimore

Newport News and Norfolk The latter freight included diverse

commodities ranging from edibles and potables to chemicals and

manufactured goods
There is no evidence in this record as to the arrangements by

which Foreston shipped its cement to Fall River nor is there any

proof that the 16 other ships that carried IT C Virginia s cement

also carried other cargo even though space may have been avail

able on such ships Foreston and IT C Virginia are the only regu

lar users of the Fall River pier with respect to ocean borne car

goes IT C Virginia s prime function is the importation ofcement

from Northern Europe and Sweden Its carriage of the cement

is under space charter arrangement whereby all the cement avail

able to the foreign factor is loaded on the first available ship The

amount of cement thus carried varied from one third of the ship s

capacity to its full capacity It is alleged that all the cement un

lo ded at Fall River was consigned to IT C Virginia and that

bills of lading were issued by the carriers even though no such

document was introduced into evidence by complainant
IT C Virginia claims to be the sole owner of the International

Trading Corporation of New England IT C New England a

corporation organized under the laws of Rhode Island and having
its place of business in Providence Rhode Island It is alleged
that the latter corporation is merely one of convenience and that

its officers are the same as those of complainant IT C Virginia
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It is alleged that none of the cement unloaded at Fall River was

consigned to LT C New England and that complainant for the

purposes of these transactions regarded the bvo corporations as

one and the same IT C New England is not a party to this pro
ceeding since the Examiner refused to permit a second amendment
to the complaint in the midst of the taking of testimony some foul
months after this action initially was instituted

There is testimony in this record that the Pier billed both LT C

Virginia and New England for terminal charges connected with
the cement unloaded at Fall River although 110 supporting docu
ment was offered into evidence It is alleged that both IT C

Virginia and New England paid such charges but again no sup

porting evidence was offered None of the officers of IT C New

England reside in New England although its General Manager
resides in Providence It was stated that the General Manager
only had authority to sign payroll checks and no others It vas

further stated that if a bill from the Pier came to LT C New

England it had to be sent to IT C Virginia where it was checked
and then payment was made There is no evidence as to which

corporation paid what bill or if IT C Virginia or LT C New

England paid all or none of such bills
Evidence submitted by LT C Virginia relating to the alleged

discrimination in the allocation of berthing space is limited to one

instance In May of 1959 it requested space for a ship having an

estimated time of arrival of June 1 at Fall River This request
was denied by respondent on the ground that another ship with
a prior reservation was due to arrive at that time Investigation
by complainant showed that no ship was scheduled to arrive at
Fall River until June 11th Upon confronting respondent with
this information the requested berthing space was allocated to
and used by a ship hauling cement for LT C Virginia and the

cargo was unloaded without delay The Pier did however sub
ject IT C Virginia to some inconvenience by not informing it
when asked when pier space would be available Instead the Pier

compelled complainant to submit daily requests for space until it

by chance happened to request an open date At no time was any

ship actually delayed or refused a berth when it arrived at Fall
Rivel

The respondent allocated a maximum of 25 000 of the available
100 000 square feet of storage space to LT C Virginia but per
mitted complainant s competitor Foreston to use twice that much
space The space allocated to LT C Virginia was adequate for
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storage of the cargoes consigned to it There is no evidence in

this record howing in what manner the respondent s allocation

of storage space operated to the undue or unreasonable prejudice
or disadvantage of complainant or to its competitor s undue or

unreasonable preference or advantage In one instance IT C Vir

ginia was allowed to and did unload a cargo of cement estimated

to require about 30 000 square feet of storage space The Pier

at first did object but upon arrival unloading was permitted At

no time was IT C Virginia precluded from off loading any cargo
because ofa lack of storage space

The Pier did not require Foreston to pay charges on or before

a specific date Foreston paid respondent as late as 62 days after

being billed and frequently paid bills more than 10 days after

billing On the other hand the respondent required IT C New

England to pay bills within 10 days Ifpayment was not received

by the due date the Pier would not permit removal of cargo from
the pier until payment was made The Pier claims this was neces

sitated because of the poor payment record of IT C New Eng
land

Insofar as the prayer for reparation is concerned the gravamen
of the complaint pertains to storage charges assessed by the Pier

under different rates and free time allowances It billed LT C

New England for the storage of cement at a rate of 1 cent abag
per 30 days or any portion thereof after a free time allowance of

5 days excluding Saturdays Sundays or holidays During the

same period of time in 1959 1960 and 1961 the Pier allowed

Foreston 35 days free time excluding Saturdays Sundays or holi

days and charged for the storage of cement thereafter at a rate

of 6 10 cent a bag per 30 days or any portion thereof In June

1961 the Pier began to charge Foreston the same storage rate for

cement after the same free time allowance as had been used in

billing the IT C New England
The charges billed to IT C New England were allegedly paid

by that corporation or by IT C Virginia The record does not
show how much was paid by each corporation but does show

that together they would have paid 14 265 50 less if the Pier
had presented bills computed under the free time allowance and

storage rate used in connection with charges billed Foreston for

like storage of its cement

In an initial decision the Examiner found 1 that the Pier

was an other person subject to the Shipping Act and thereby
subject to the jurisdiction of the Federal Maritime Commission
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2 that the Pier had not prejudiced IT C Virginia nor preferred
another shipper in the allocation of berthing or storage space

3 that the Pier had subjected IT C Virginia to undue and

unreasonable prejudice and disadvantage and has given a com

petitor of IT C Virginia an undue and unreasonable advantage

through difference in billing practices storage rates and free

time allowances in violation of Secs 16 and 17 of the Act 4

that on June 19 1961 the Pier established the same storage rate

and free time allowance for all users thereby ending the unlawful

discrimination in rates and free time allowances and 5 IT C

Virginia has failed to prove the nature or extent of its alleged
damages

The Examiner stated that an order requiring the Pier to cease

and desist its discriminatory billing practices and to maintain

uniform rates rules regulations and practices for all users of its

facilities should be issued The Examiner also suggested afurther

hearing and an order denying reparation at this time Exceptions
to the initial decision were filed and we heard oral argument
Exceptions and proposed findings not discussed herein have been

considered and found not justified by the facts or not related to

the material issues in this proceeding

DISCUSSION

Respondent Pier objects to our jurisdiction over it on the

ground that it is not an other person subject to the Shipping
Act 1916 within the meaning of section 1 thereof That section

declares that any person not included in the term common car

rier by water who is carrying on the business of furnishing
wharfage dock warehouse or other terminal facilities in con

nection with a common carrier by water is an other person sub

ject to the act and hence our jurisdiction The Pier does not

deny that it carries on the business of furnishing sllch terminal

facilities but insists that it does not do so in connection with a

common carrier by water It is well settled that states and cities
or instrumentalities thereof are included in the term other

person subject to this Act California v United States 320 U S

577 at 585 1944 Greater Baton Rouge Port Commission et al

v United States 287 F 2d 86 CA5 1961 cert den 368 U S

985 February 19 1962 Wharfage Charges and P1actices at

Boston Mass 2 U S M C 245 1940

The question to be decided here is whether re pondent has

furnished its services in connection with a common carrier by
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water There is evidence in this record that common carriers

call at respondent s pier at Fall River In response to a direct

question from the Chairman counsel for reSpondent admitted
that some general cargo was in fact discharged at the pier There

is further evidence a vessel manifest that at least one ship
carrying general cargo called at respondent s pier during the

period under consideration It is clear that respondent held itself
out as a modern terminal capable of servicing any type of ocean

common carrier and that it made no effort to restrict its services

to contract carriers

We agree with the Examiner that complainant has not estab

lished any undue or unjust discrimination by respondent in the

matters of storage space allocation and berthing arrangements
Complaint has shown no injury nor has it demonstrated wherein

those practices have caused it any undue disadvantage Its ships
were berthed on arrival its cargo was unloaded and stored and

it could not show how its traffic would increase if the practices
complained of were different than as demonstrated in this record

Complainant s allegations concerning the two facets of re

spondent s billing practices are not so readily decided Thel e is

confusion in the record because of inadequate proof as to who was

injured and the extent of such injury caused by respondent s ac

tions The confusion arises from the existence of and relation

ship between complainant and another corporation IT C New

England It is alleged that the latter is a wholly owned subsidiary
of complainant and we are asked to consider the two corporations
as one in thIS proceeding

During the course of the proceeding before the Examiner re

spondent objected to evidence offered to establish a parent sub

sidiary relationship between the two corporations Over the ob

jection complainant was permitted to state that such a relation

ship existed but no supporting evidence was offered Instead IT C

Virginia sought to amend its complaint a second time to bring
in a new party complainant IT C New England The amend

ment was not permitted by the Examiner because of the then

posture of the proceedings and respondent s statement that its

case was prepared only against complainant s allegations We

think the Examiner should have permitted the amendment and

allowed the Pier adequate time at the conclusion of complainant s

case to prepare whatever additional defense it may have required
While we do find the billing practice of respondent with regard

to the matter of storage charges and free time allowances assessed
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against complainant and LT C New England to be unjustly dis

criminatory in comparison vith those assessed Foreston this

record does not indicate the extent IT C Virginia was injured
thereby However since respondent has stopped the discrimina

tory assessment there is no reason for us now to issue a cease and
desist order in the matter In view of the confusion in this record

concerning the relationship of LT C Virginia and New England
we cannot now decide if the lO day payment requirement imposed
on LT C New England not a party in this proceeding was un

justly discriminatory or not There is no proof to show that LT C

Virginia was subjected to such a requirement by respondent
Vve are therefore remanding this proceeding to the Examiner

to authorize an amendment to the complaint to include LT C New

England and thereafter for the purposes of determining the

amount of reparation clue uncler the complaint as amended
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ORDER

At a Session of the FEDERAL MARITIME COMMISSION held

at its Office in Washington D C on the 16th day of April 1962

No 947

INTERNATIONAL TRADING CORPORATION OF VIRGINIA INC V

FALL RIVER LINE PIER INC

The Commission has considered the record heard oral argu
ment and has entered a report this date which is made a part
hereof in which the Commission for reasons stated therein deemed

it necessary to take further evidence in the proceeding
Now therefore for the reasons stated in the Commission s re

port the record is remanded to the Examiner for further pro

ceedings consistent with the Commission s report
By the Commission

Sgd THOMAS LISI

SeC1 etary
7 F M C
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BY THE COMMISSION

This is an appeal from a ruling of the Examiner granting the

motion of Hearing Counsel for the discovery and production of

certain documents alleged to be in the custody and control of

respondents The circumstances and events leading to this appeal
are set forth below

1 The appeal here is taken by Anchor Line Limited the Bristol City Line Cunard Steam

ship Co Ellerman s Wilson Line Furness Withy Co Irish Shipping Ltd Manchester

Liners Ltd Ulster Steamship Company Ltd and United States Lines Company All are

members of the North Atlantic Westbound Freight Association Two members of the Associa

tion Fjdl Line and South Atlantic Steamship Line did not participate in the appeal Rule

10 m of the Commission s Rul s of Practice and Procedure provides Rulings of presiding
officers may not be appealed prior to or during the course of hearing except in extra

ordinary circumstances where prompt decision by the Board is necessary to prevent unusual

delay expense or detriment to the public interest in which instances the matter shall be

referred forthwith by the presiding officer to the Commission for determination

7 F M C
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On the basis of information referred to it by the Antitrust Sub

committee of the House Judiciary Committee the Federal Mari

time Board instituted this investigation2 to determine the extent

to which the agreements and practices of respondents in the Great

Britain Northern Ireland and Eire to United States Atlantic

Coast trade were in violation of the Shipping Act 1916 Of par

ticular concern to the Board was the alleged existence of agree

ments between respondents providing for the payment of com

missions to forwarding agents only on shipments to ports south

of New York and Boston for example Philadelphia Baltimore

and Hampton Roads and concomitantly that no payments would

be made on shipments to either New York or Boston

On January 13 1961 the Examiner scheduled a prehearing
conference to be held on February 23 1961 and on January 27

1961 Hearing Counsel filed their first motion for discovery and

production of documents pursuant to Rule 12 k of the Board s

Rules of Practice and Procedure 3

At the prehearing conference after vigorous opposition to

Hearing Counsel s motion counsel for respondents stated that

the British lines would not be unwilling to make a factual state

ment regarding the payment of commissions provided that a rea

sonable basis for so doing could be worked out with the Federal

Maritime Board Prehearing Tr 85 Hearing Counsel with

drew their motion for discovery and indicated willingness to

consult with counsel for respondents as to the area to be covered

by the statement Prehearing Tr 101

On July 12 1961 the British lines submitted a document en

titled UHistory of the Payment of Commission to Forwarding
Agents in the United Kingdom and the Republic of Ireland on

Traffic Shipped to East Coast Ports of the United States of

America On November 3 1961 Hearing Counsel advised counsel

for respondents that in their opinion the statement submitted by
the British lines did not meet the requirements of the investigation

2 The investigat ion wasinstituted by Board order on May 17 1960 The orner was served

on respondents on May 20 1960 and notice of investigation and hearing was published in

the Federal Registr June 15 1960 25 F R 5352

3 Rule 12 k provides Upon motion of any party showing good cause therefor and upon

notice to all other parties the Board or presiding officer may direct any party to produce and

permit the inspection and copying or photographing by oron behalf of the moving party

of any designated documents papers books accounts letters photographs objects or tangible

things not privileged which constitute or contain evidence relating to any matter not privil

eged which is relevant to the subject matter involved in the pending proceeding and which

are in his possession custody or control The order shall specify the time place and manner

of making the inspeetion and taking the copies and photographs and may prescribe such

terms and conditions as are just
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and that Hearing Counsel would have to resort to compulsory
process to obtain the information On January 2 1962 Hearing
COlinsel filed their second motion for discovery and production
of documents A second reply by respondents was filed on Jan

uary 22 1962 and on January 26 1962 the Examiner granted

hearing counsels motion

Respondents on March 8 1962 filed a motion with the Exam

iner for leave to appeal the Examiner s ruling Simultaneously
with the motion for leave to appeal respondents filed their appeal
with the Commission On March 19 1962 Hearing Counsel replied
to respondents motion for leave to appeal stating that they did

not oppose the granting of the appeal and on March 26 1962 they
filed their reply to the brief of respondents on appeal Leave to

appeal was granted respondents by the Examiner on March 27

1962 4 The extraordinary circumstances required by Rule 10 m

were found by the Examiner in the fact that the pleadings showed
that by a directive issued March 9 1962 the Minister ofTransport
of the Government of the United Kingdom directed the respond
ents not to produce or make available such documents as were

outside the United States and that the documents requested by

Hearing Counsel were located in the United Kingdom
Of immediate concern in this appeal are the contentions of re

spondents regarding the validity of Rule 12 k as used by the

Examiner in this proceeding If respondents are correct and Rule

12 k is not supported by statutory authority the EXalniner s

ruling must be reversed on that ground and it would be unneces

sary to consider respondents contentions concerning our authority
under the Shipping Act to call for the production of documents

located abroad

Rule 12 k was promulgated pursuant to the provisions of Sec

tion 204 fb of the Merchant Marine Act 1936 5 That section pro

vides

The Commission is hereby authorized to adopt all necessary rules and

regulations to carry out the powers duties and functions vested in it by this

Act

4 The appeal of respondents is accompanied by a Motion to Dismiss based on the grounds

of the appeal

Section 204 b was enacted during the existence of the United States Maritime Commission

and vesteri rule making authority in that agency This authority was transferred to the Fed

eral Maritime Boaro by Pres den tial Reorgan i zation Plan No 21 of 1950 64 Stat 1273 and

from the Bo rd to this Commission by Reorganization Plan No 7 of 1961 26 FR 7315 75

Stat 840 By General Order No 1 dated August 14 1961 the Commission continued in

effect the rules promulga ted by the Board 26 F R 7788
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It is upon the word necessary that respondents ground their

attack on Rule 12 k They contend that so long as Congress has

in explicit statutory terms granted the subpoena power to the
Commission any device for the discovery and production of docu
ments is needlessly duplicative and cannot be deemed necessary
within the meaning of Section 204 b Inherent in this contention
is the suggestion that Congress meant to deny to the agency

charged with the administration of the Shipping Act any discre
tion latitude or flexibility in devising procedures to deal with the

myriad and unforeseeable problems involved in regulating an in

dustry as far flung and complex as tbe shipping industry Itwould
attribute to Congress an intent to limit this Commission to the
issuance of subpoenas in every investigation in which the Com
mission sought information Such a restrictive interpretation
would render nugatory the power granted in Section 204 b and
we think it clear that no such intent can be attributed to Congress

As times and conditions change it is fitting that an administra
tive agency before resorting to Congress should seek to invoke
means of coping with still unsolved problems As stated by the
Court of Appeals in Cella v United States 208 F 2d 783 789
7th Cir 1953

Administrative agencies should be free to fashion their own rules of pro
cedure and to pursue methods of inquiry capable of permitting them to dis
charge their multitudinous duties F G G v Pottsville Broadcasting Go 309
U S 134 143 1940

Moreover in grounding their arguments on the word necessary

respondents are obviously using the word to import absolute physi
cal necessity or inevitability It is however an adjective expres
sive of degree and a word which must be considered in the con

nection in which it is used Necessary may connote that which
is only convenient useful appropriate suitable proper or con

ducive to the end sought Black s Law Dictionary Fourth Ed
1951 p 1181 We believe that Congress intended the latter con

struction

We agree with the statement of the Board made in answer to
another challenge to Rule 12 k under very similar circum
stances 6

We are of the opinion that the power to direct the production of docu
ments in the manner prescribed by Rule 12 k is impliedly contained in the
Shipping Act 1916 as a necessary adjunct to the power vested in the Board
by that Act to conduct administrative proceedings

e Unapproved Agreements Spanish Portuguese Trade 6 FMB 103105 1960
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By Section 22 of the Act the Commission is authorized to investi

gate any alleged violation of the Act in such mannet and by such

means and make such order as it deems proper The power in

volved is bounded only by the scope of the statute and answerable
only to the established principles of administrative justice and
fair play It is sufficient if the rules are consistent with the regu

latory system embodied in the statute A1nerican T1 ucking Asso
ciation v United States 344 U S 298 1953

But respondents argue that Rule 12 k is not consistent with
the regulatory system of the Act and is in fact out of harmony
with the Shipping Act and is a nullity Respondents here rely on

extensive quotations from the legislative history of Public Law
87 346 which they contend establish 1 that the Federal Mari
time Board sought to obtain from Congress the very power that
the Commission is here attempting to exercise the production of
documents outside the United States 2 that Congress refused to
vest that power in this Commission and 3 thus the Commission
cannot now find this power in the provisions of the Shipping Act
The portions of legislative history cited by respondents7 deal with
two proposed amendments to Sections 15 and 21 of the Shipping
Act respectively One amendment would have included in Section
15 a requirement that no agreement would be approved by the
Commission under that section unless it 1 designated a person

upon whom service of process may be made within the United
States and 2 contained a provision that every signatory to the

agreement would provide records or other information wherever
located in response to a proper order of the Commission issued
under Section 21 of the Act The second amendment would have
amended Section 21 to impose the same requirements upon every
common carrier by water engaged in the foreign commerce of the
United States The failure of Congress to enact these amend

ments in respondents view declares the intent of Congress to

deprive this Commission of the power to obtain documents over

seas Thus respondents suggest that Congress overruled the deci
sions of two United States Courts of Appeals and numerous

decisions of our predecessors by the mere failure to enact two

7 Hearings before the Special Subcommittee on Steamship Conferences of the House Com

mittee on Merchant Marine and Fisheries on H R 4299 87th Congress 1st Sess 1961

pages 2 8 II 28 161 164 234 36 541 550 House Report No 498 87th Con 1st Sess

1961 to accompany H R 6775 page 7 Hearings before the Merchant Marine and Fish

eries Subcommittee of the Senate Committee on Commerce on H R 6775 87th Congo 1st Sess

1961 Part I pages 48 49 71 76 161 Part II pa e 212

err Steamship Company v United States 284 F 2d 61 2nd Cir 1960 and Montllhip
Linell Limited v Federal Maritime Board 295 F 2d 147 D C Cir 1961
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the Commission s power under the Shipping Act to compel the

production of documents located outside the United States

Respondents arguments on the extraterritoriality of the ruling
are in the main a restatement of those made to the Examiner

Their basic objections are that the ruling constitutes an unwar

ranted invasion of the sovereignty of the United Kingdom and

the Irish Republic and that compliance with the ruling is for

bidden by the Government of the United Kingdom The Examin

er treated the first of these contentions as a challenge to the

Commission s authority to call for documents held overseas by
respondents subject to our jurisdiction He rejected this conten

tion relying upon Ken Stean shiJ Company v United States 284

F 2d 61 1960 and Montship Lines Limited v FedeTal Ma itin e

Boa d 295 F 2d 147 1961 We think the Examiner was correct

Respondents however maintain that the Ke T and Montship
cases are inapplicable to this proceeding

First respondents seek to distinguish the cases on the ground
that they dealt only with Section 21 of the Shipping Act and not

with Rule 12 k Respondents suggest a distinction without a

difference The power involved is the same the authority to call

for documents located abroad Once the validity of Rule 12 k

is established as it has been ve can imagine no basis in law or

reason for restricting its application to the territorial confines of

the United States But respondents go further They contend that

the ruling is wholly in violation of international law a matter

which they argue was ruled upon in neither Ken nor Montship

The basic premise upon which i espondents proceed is that

neither the Constitution nor the laws passed in pursuance of it

have any force in foreign territory unless in respect of our own

citizens U S v Cu tis Wright Export CO P 299 U S 304

318 1936 J Respondents brief on appeal page 5 Thus

respondents are placing in issue the question of the extraterritorial

application of the Shipping Act a question explicitly decided in

both Ke r and Montship As stated by Judge Hand in KeTr supra

at page 847

IT Ihe petitioners complain that the orders were beyond the competence of

the Board because they required petitioners to produce copies of contracts

that were outside the United States

9 As a corollary to this argument respondents offer the premise that no court has the

right to ordel the doing of acts outside its territory This is an incorrect proposition of law

Vanit1l Fair Mills v T Eaton Co 234 F 2d 633 cert denied 352 US 871 rehearing denied

352 U S 913 1956 and cases cited therein
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We agree that the past investigations pointed to by respondent8
have been primarily concerned with domestic forwarders and the

agreements of conferences and carriers regarding payment 01

brokerage thereto We also agree that one of the results of these

investigations was the passage of Public Law 87 254 the so called

freight forwarder bil1 It is from these propositions that re

spondents contend 1 this freight forwarder legislation is in

part a new and compelling guide to the scope of Section 15 under

which this investigation is conducted 2 that by reenacting
Section 15 at the same session Congress intended to limit the scope
of that section to Hagreements covering payments of brokerage

solely in the outbound trades and to exclude therefrom agree

ments in the inbound trades and 3 such a construction is in

accord with the controlling principle of judicial construction that

statutes apply only to those transactions in which American law

would be considered operative under prevalent principles of in

ternationallaw

Respondents have ignored critical portions of the order of in

vestigation and have misinterpreted the nature and scope of this

proceeding The order states that the investigatidn is directed to

respondents practice of llpaying commissions on shipments to

ports south of New York and Boston such as Philadelphia Balti

more and Hampton Roads to the exclusion of New York and

Boston The order makes it clear that of principal concern to

the Commission is whether this practice subjects the ports of

New York and Boston to undue or unreasonable prejudice or dis

advantage or may give ports south thereof undue or unreasonable

preference in violation of Section 16 Shipping Act 1916 Such

an investigation is clearly in accord with the principle enunciated

by Judge Hand in United States v Aluminum Company of Amer

ica 148 F 2d 416 443 2d Cir 1945

I I It is settled aw that any state may impose habilities even upon persons

not within its apegiance for conduct outside its borders that has consequences
WIthIn Its borders which the state reprehends and those liabilities other

states will ordinarily recognize StrCLshe m v DCLly 221 U S 280 284 285

Lamar v United States 240 U S 60 65 66 Ford v United States

273 U S 593 620 621 Restatement of Conflict f Laws 65

Respondents position is untenable An act designed to license and

regulate the business activities of freight forwarders in the United

States can have absolutely no bearing in logic law Of reason on

the application of Section 15 to an agreement between carriers

to regulate the payments of commissions to forwarders abrQad in
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uch amanneras prefer shipmentsto one port tothe disadvantage
f another This investigation is not concerned with the business

ctivities of British forwarders It is oncerned with the practices
fthe carrier made respondents herein We do not agree that an

Inv 2tig tion into the activities of the carriers without a con

urrenttnquiry into the practices of forwarders discriminates

gAfnMt the carriers as respondents suggest
Respondents urg that we should not command production of

the documents call d for because the Government of the United

Kingdom has forbidden respondentsto produce them The primary
concern of the British Government is that the activities with
which this investigation are concerned appear to be without the

substantive jurisdiction of the United States 10 We think we have

made it clear that the activities in question are a proper subject
of investigation We hope the documents called for will be forth

coming However should they not be produced several alterna
tives are open to us We do not deem it appropriate to choose
one here If the choice becomes necessary it will be made after
careful consideration of the problem inthe light of all its implica
tions The primary concern of course is how we may best dis

charge to the fullest extent our regulatory responsibilities under
the statutes weare charged with administering

There remain two arguments of respondents They contend
that Hearing Counsel has failed to show good cause for his mo

tion We agree with the Examiner that good cause has been
shown Hearing Counsel sought to secure the material requested
by voluntary submission The documents requested are specified
with particularity and are prima facie relevant and material to
the proper determination of the issues Finally respondents urge
that the statutes of limitation contained in 18 U S C 3282 and
28 D S C 2462 bar the investigation of matters as to which no

suit for collection of a fine or civil penalty may now be brought
The Examiner s disposition of this matter was correct The
statutes cited by respondents relate to proceedings criminal or

otherwise brought in court and are no bar to the authority of
the Commission to proceed with the investigation

The appeal and motion to dismiss are denied

10 Aide Memoire of February 7 961 and January 22 962 and letter from the Minister
of Transport dated March 9 962 addressed to each of the British respondents
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ORDER

At a Session of the FEDERAL MARITIME COMMISSION held

at its office in Washington D C on the 3rd day of May 1962

No 906

AGREEMENTS CHARGES COMMISSIONS AND PRACTICES OF THE

NORTH ATLANTIC WESTBOUND FREIGHT ASSOCIATION

Consideration of the matters involved in this appeal and motion

to dismiss having been completed by the entry on the date hereof

of the Commission s report containing its findings and conclusions

which report is made a part hereof by reference

It is ordered That the appeal and motion to dismiss be and they
are hereby denied

By the Commission

Sgd THOMAS LISI

SeC1 eta1 Y

7 F M C



FEDERAL MARITIME COMMISSION

No 949

MATSON NAVIGATION COMPANY
VAN MEASUREMENT HEAVY CARGO RULES

Decided May 15 1962

Rule of Matson NavigatIon Company application of which determines rate

ort cargo shipped in vans from San Francisco Bay ports to Hawaii found

jUst reasonable arid lawfut

Proeeeding discontintled

George D RiVl3s end Robert N Lowry for Matsofi Navigation
Company respondent

LaForest M Phillips Jr Alexander D Calhoun Charles F

lVttrren and Winston Churchill Hlack for Wilsey Bennett Com

pany complainant
T W Curley for Swift Compati compiainant
Richard S Harsh as Hearing Counsel

REPORT OF TH COMMISSION

TRag SrAKEM Chairman JOHN HARLLEE Vice Chairman
ASHTON C BAkRETT commissioner JOHN S PATTERSON Cotn
missioner JAMES V nAY Commissioner

nY THE COM MtssION

We have before Us for dedsiofi the legaiity bf a rule Ruie

lA c of Matson Navigatitltl COfi1pany Matson the ppHtHi
tiOfi of which ihcrease Matson s char e for carrying cargo by
van from San Francisco Bay ports to Rawaiian ports

The co called i
cargo Vanh i8 in fact a simptE contaIner The

applicable charges for vi1h cargo are computed ofi me suteifient
basis

1 F M C
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Prior to October 1958 both Matson and a competitor Hawaiian
Textron Textron provided by rule that van cargo rates would
be asses ed on the outside measurement of the vans The original
cargo vans were of light plywood about 8 by 8 by 8 and 8 by
8 by 12 and were primarily used for shipping household goods
From the beginning of van movement in 1957 Matson s Urate
has except for general rate increases been unchanged The
amount paid for shipping cargo by van has been changed however
by application of measurement rules Except for two or t1ree
vans of experimental type the vans then in use were as above
described and their ratio of inside to outside measurement was

91 94 to 100

Effective October 8 1958 Textron changed its rule The sig
nificant feature of the change was to assess charges on the meas

urement of the cargonot the van Thus Textron s maximum

charge for carriage of cargo by van from San Francisco Bay to
the Hawaiian Islands became less than Matson s minimum and
maximum charge computed on the outside measurement of the
van for the same service

In about 60 days Matson met this competitive situation by also

adopting cargo measurement in place of van measurement to
assess charges 1

Both carriers first Textron then Matson remedied what may
be considered a built in defect in their rules by making it neces

sary in effect for the shipper to load the van to full capacity
otherwise the carrier could utilize the unused van space for other

cargo and for practical purposes the charge became for both
carriers an amount determined by the inside measurement of the
van The effect of the 1958 change in rules as to vans in general
use was for both carriers a decrease of from 6 to 9 in van

revenue from 1957

Subsequently and before Matson published the rule under con

sideration Textron ceased operations
Some two years later in the fall of 1960 apparently as a result

of the use of the experimental vans mentioned above for the trans
portation ofdairy products and other perishables Wilsey Bennett

Company Wilsey and Swift Company Swift became inter
ested in shipping fresh meat via Matson in necessarily insulated
vans and each acquired 19 vans at a cost of about 1 000 per van

1 Both carriers made other changes in their rules but the exterior against interior van

measurement is the point at issue here
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for that purpose An understanding of the construction of these

insulated vans is essential in understanding the problem before us

The insulated vans which measure 8 by 8 by 12 exterior
are heavily built of wood metal and insulating material The
ratio of inside to outside measurement of the insulated van is

approximately 71 as compared to 91 94 for the uninsulated
van It thus becomes clear that whereas Matson revenue for car

rying an uninsulated van in late 1960 was between 91 and 94
of the early 1958 revenue Matson s revenue for carrying an insu
lated van in late 1960 was only 71 of what it would have received
had it carried the same van in early 1958 2 something Matson cer

tainly did not anticipate when it changed the rule in 1958 The

general use of the insulated van made what had appeared to be

revenue decrease of 6 9 on uninsulated vans a 29 decrease
on insulated vans After some months Matson not unnaturally
changed the measurement rule back to its early 1958 status s It
is the rule thus changed that is before us It reads in pertinent
part as follows

Except as otherwise provided in this tariff rates named herein apply on

a weight or measurement basis and will be assessed on the actual over all
outside measurements of the three greatest outside dimensions of the Cargo
Van and or the actual gross weight of the Cargo Van anq the combined
pieces packages or other freight units loaded therein whichever yields the
greater revenue When freight charges are assessed on a me surement
basis Cargo Vans will be measured from the bottom of the floor to the top
of the Cargo Van and the measurement of the skids below the floor will be
excluded

While neither by this rule nor otherwise has Matson strictly
speaking changed the Urate which except for application of
general rate increase has remained constant at 20 70 per meas

urement ton since 1957 the rule increases the charge per van

California Haw ii from approximately 348 00 to approximately
492 00 or about 41 4

The rule was suspended by our predecessor the Federal Mari
time Board and therefore although it is now effective Matson
carries the statutory burden of proving that it is just and reason

able Upon its face it clearly is just and reasonable Space on

2This statement does not take Into account an Intervening genera rate increase

J In stating the facts herein some use Is made ot Matson and Textron rules and tariffs not

put In evidence but on file with the Commission We take official notice of such matter and

any party upon request will be afforded an opportunity to show the contrary Rule 19 q
4This takes into account the general rate increase 10 which became effective August 16

1961
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shipboard is what an ocean carrier has to sell It is just and

reasonable for Matson to measure ship space occupied by the

shipper s cargo carrying van and charge the shipper for that

space This is what the rule standing alone provides The real

problem however is not the merit or demerit of the rule standing
alone What counts is if Matson s charge for transporting a cargo

van from California to Hawaii which is determined by the appli
cation of the changed rule to the unchanged rate is just and rea

sonable In our opinion the charge is just and reasonable This
of course is Matson s position The position t ken by Wilsey the

only shipper now opposing the rule is stated in its exceptions to

the initial decision o our Chief Examiner with whose disposition
of the matter we agree as follows 5

At best Matson has purely and simply failed to present sufficient credible

and probative evidence from which it can be determined whether or not the

rates under review are compensatory just or reasonable at worst it has

established that its proposed increase is excessive

Before iooking at the evidence it may be well to look for a moment

at the positions of Matson and Wilsey vis a vis Matson seeks to

return the charg to the 1957 level plus general rate increase

Wilsey does not object to the general rate increase but argues
that it should be applied to only 71 of the 1957 level In effect

Wilsey seeks to perpetuate a charge in the nature of a windfall

to the extent of at least 20 of the 1957 charge This windfall

flows from the fact that in 1958 Matson s change in its rule so as

to decrease the charge on uninsulated vans by 6 to 9 resulted

in an unintentional decrease in the charge which would apply to

Wilsey s insulated vans when they began to move in late 1961 of

29 We cannot but assume that the Wilsey vans would have

moved in 1960 and 1961 af the 1957 rate plus general rate increase

As previously indicated footnote 5 the comparable Swift move

ment can be counted on to continue at that rate for the foreseeable
future and Wilsey also indicates that it will continue using the

service although it predicts a falling off in traffic

Wilsey s attack upon the credibility of Matson s witnesses and

the reliability of the evidence they submitted was initially ad

dressed to our Chief Examiner who has passed upon the credi

bility of witnesses in maritime rate cases and the reliability of

rate evidence for about a quarter of a century He found in favor

G Swift in view of Matson s elimination of heavy lift charges which Matson originally
proposed no longer eomplains against the rule stating that it can continue to ship with

the freight charges assessed on the outside measurement of the vans
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of credibility and reliability and we agree Of course this is not

to say that each detail of Matson s testimony and evidence is con

sidered wholly accurate It does mean however that all things
considered including Wilsey s evidence and argument we feel

that it satisfies Matson s burden of proof and supports our con

clusion that Matson s proposed and now effective rule is just
and reasonable

Matson s proof that its charge is fair and reasonable was made

along conventional lines Its cost and operating results study was

made on ameasurement ton basis and took into account the stand
ard method of operation which is as follows

The vans which are shippers property secured at a cost of ap

proximately 1000 each the shipper may of course use vans

leased from others but Wilsey and Swift use their own are

loaded by the shipper with hard frozen meat zero degrees and

usually dry ice and delivered to the carriers shipside in Cali

fornia They are loaded on board by the carrier and when they
reach their destination in Hawaii are discharged by the carrier

It is naturally important for these vans to be carried on deck

where they can be last in first out If carried below decks they
would go in several days before the ship sailed and would not

come out for a day or two after the ship docked This would re

sult in a substantial risk that the fresh meat and poultry shipped
in the vans would spoil Although there is dispute in the testimony
as to whether the shipper insists upon deck cartiage of the vans it

is logical and constitutes preferred treatment which Matson

grants the shipper Spoilage in carriage of this nature as dis

tinguished from the more expensive reefer service is shippers
risk but it would clearly mean the end of the traffic if the vans

location aboard ship resulted in the ruin of their contents

Turning now to the general method of Matson s proof we find

that it determined vessel expense per revenue ton by dividing the

average vessel expense of 28 voyages terminated during the first

9 months of 1961 carrying insulated vans by the average revenue

tons carried As this cargo van service is operating only between

San Francisco and Honolulu the mileage el ment is not signifi
cant and Matson s method is practically equivalent to the ton mile

method of determining vessel expense which we have heretofore

approved
Wilsey contends that we should not rely upon Matson s vessel

expense because it is defective in that it applies round trip expense

to westbound revenue but excludes eastbound revenue from empty

7 F M C



244 FEDERAL MARITIME COMMISSION

vans returning from Hawaii and that Matson s 6 26 figure for
vessel expense is therefore subject to decrease in an amount not

cap ble ofdetermination here We cannot agree Matson s method

above described results in allocation of vessel expense attribu able
to estbound movement to loaded cargo vans which move west
Matson correctly excluded both rev nue and cost data on east
bound vans from its cost study Had they been included the re

sults would have certainly been no more favorable to Wilsey than

the study as it stands

As to cargo expense loading and discharging costs including
stevedoring heavy lift service and terminal service Matson in

its cost study determines and directly allocates to van service
the costs based upon actual experience at the ports involved Such
costs are best detennined by actual experience and their direct

application appears practicable and desirable It is true that the
Honolulu discharge cost utilized the expense of a floating derrick
which is more expensive than the whirly crane on Matson s con

tainer ship dock at Honolulu which was used to discharge vans at
Honolulu on the voyages studies This point will be discussed in

detail
The carrier s loading and discharging costs for loaded vans

weighing on the average 20 300 pounds at least are substantial
Loading aboard and unloading vans from shipboard requires
heavy equipment While the ship s jumbo boom can handle the
vans rigging the boom would result in lost stevedore time and
added port time These facts plus the necessity of placing vans

in particular deck locations aCgessible to the jumbo boom would
obviously result in xcessive unloading costs with the use of this

tackle Matson has utiHzed the cost of n outside derrick barge
in its cost study stating that this is the only feasible method of
unloading vans which M tson can count upon using Wilsey con

tends that Matson should compute the unloading cost item upon
the use of a whirly crane located on Matson s container dock at

Honolulu While Matson has been able upon occasion to use the

container ship dock to unload vans it is quite clear that it cannot
do so at all times The container ships must have first call on

that dock and its equipment If pinpoint accuracy were essential
here as it is not probably the closest approach to such accuracy
might be secured by assuming part time use of the container ship
dock and crane for unloading cargo vans The accuracy of such
an assumption would be highly questionable however In any
ev nt we do not believe that any reasonably foreseeable use of

7 F M C



MATSON VAN MEASUREMENT REAVY CARGO RULEf 245

that Matson owned shoreside equipment instead of an outside

owned derrick barge would decrease future cargo handling cost

enough to make the proposed charge per van more than is just
and reasonable Wilsey has not questioned the accuracy of Mat

son s expense figure for the use of floating lift which of course

is based upon actual experience
Matson s allocation of Administrative and General Expense

items primarily on the vessel expense basis closely approximates
an allocation by relation to operating costs which may well be

the most desirable method Matson s further allocation of over

head to the insulated van service on a per ton basis appears satis

factory Wilsey has raised no objection as to method or amounts

involved under this head

Agency commissions and federal income tax are the other items

involved and Wilsey excepts to neither Commissions are based

upon present figures and 52 of net profit as an income tax

figure appears reasonably accurate for use in connection with this

unit rate

Matson s study of operating results shows net profit after fed

eral income tax per measurement ton of 2 28 and an operating
ratio of 911 Wilsey contends that the proposed rule will re

sult in net profit before federal income tax per measurement ton

of 7 21 and an operating ratio of 72 After taking federal

income tax into consideration Wilsey s profit figure becomes 346

and the operating ratio 86 5 The main factor in the not too

great difference in operating expense 1841 vs 20 86 is found

in Wilsey s assumption that all cargo vans will be discharged at

Honolulu by the whirly crane on Matson s container ship dock

For reasons heretofore stated we cannpt with respect to what is

essentially an operating procedure substitute a shipper s opinion
of how the carrier will or should operate for the carrier s opinion
It was reasonable for Matson to determine costs upon what it con

siders a normal operation We consider its cost study based upon

a reasonably foreseeable operating pattern reliable and probative
evidence that the rule and charges based upon the rule are just
and reasonable and we so find This finding is to say the least

consistent with the intention of Swift and Wilsey expressed upon

the record to continue using the service at the increased cost

What has been said shows that the proposed rule and charges
meet the test of section 18 of the Shipping Act 1916 which re

quires that they be just and reasonable In so finding we have

given full consideration to Wilsey s evidence and argument
7 F M C
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We turn now to Wilsey s allegation that the rule subjects it to

undue and unreasonable prejudice and disadvantage in violation

of section 16 of the Shipping Act 1916 Here the burden of proof
is upon Wilsey and it has not been sustained The record con

tains no substantial evidence which would sustain such a finding
and much less evidence which in our opinion would justify us

in holding that Matson in any way dis riminates against Wilsey

or any similarly situated shipper
Wilsey s contention that in 1958 Matson reduced its van cargo

rate below afair and remunerative basis with the intent ofdriving
out or otherwise injuring a competing carrier Textron and

hence according to section 19 of the Shipping Act 1916 cannot

increase such rate unless after hearing we find that the proposed
increase rests upon changed conditions other than the elimina

tion of competition also fails for complete lack of proof Conced

ing arguendo that by changing its rule in 1958 Matson reduced

its rates below a fair and remunerative basis the record estab

lishes definitely that Textron amended its rule so as to decrease

charges before Matson made its similar move to meet Textron

Wilsey s attempt to how that Matson induced Wilsey to build

vans by some character of express or implied assurance that

charges would remain at the 1958 level failed utterly and would

have availed Wilsey nothing had it succeeded Changes in rates

are not invalidated by a preexisting contract of a carrier not to

change its rates Com Club tc v Chicago Northwestern Ry
Co 7 IC C 386 401 1897

Based upon the foregoing and the whole record in this pro

ceeding we find and conclude that Matson s rule 1 A c is just
and reasonable is not unduly or unreasonably prejudicial dis

advantageous preferential or discriminatory and is therefore

legal An appropriate order will be entered
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ORDER

At a Session of the FEDERAL MARITIME COMMISSION held

at is Office in Washington D C on the 15th day of May 1962

No 949

MATSON NAVIGATION COMPANY

VAN MEASUREMENT HEAVY CARGO RULES

lull investigation of the matters involved in this proceeding

having been completed and the Commission having on May 15

1962 entered its decision herein which decision is made a part
hereof

It is ordered That this proceeding be and it hereby is dis

continued

By the Commission

Sgd THOMAS LISI

Secretary
SEAL
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No 918

MITSUI STEAMSHIP CO LTD ALLEGED REBATES TO A GRAF CO

DENIAL OF TvloTION TO VACATE SECTION 21 ORDER

Decided June 5 1962

Alan F Wohlstetter for respondent Mitsui Steamship Co Ltd
Donald J Brunner and Robert J Blackwell as Hearing Councel

REPORT OF THE COMMISSION

TRos E STAKEM Chairman JOHN HARLLEE Vice Chairman

ASHTON C BARRETT Commissioner JOHN S PATTERSON Com

nissioncr JAMES V DAY Corn missione1

By THE COMMISSION

This proceeding is before us upon a motion of respondent MitsuI
Steamship Co Ltd to vacate an order of the Federal Maritime

Commission directing Mitsui to furnish the Commission certain

information wherever located in its possession custody or con

trolI

On October 3 1960 our predecessor the Federal Maritime

Board on its own motion instituted an investigation into the ac

tivities of Mitsui in connection with the transportation aboard its

ships of canned goods purchased by Alfred Oraf Company of

Nurnberg Germany Graf The shipments under investigatiol1

I Th order issued lUruant to eetion 21 ShirlpinA Ad l 116 46 VS C 8201 WRentered
on March t l J 62 and served on Mi bui Ma reh 12 1 162 The ordel is herei naiter rett Jl e1 to

as the scetlon 21 order

S dion 11 of the Shiplling At 1I V S C 821 autholize the Commission or in thi

case the Board to investigate any alleged violation of the Art in such manner and by
such meanand mae such order as it deems necessary The order of invetigation initiating
this proceeding was entered by the BOal d on Octoher 3 1 0 and was served on Mitsui

Octobel 4 UJ60 Notice of the investigation was published in the Federal ReglsLer on october

14 HIGO 2 FR 9874
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moved in the export trade from U S California ports to Euro

pean ports in the Antwerp Hamburg Range The purpose of the

investigation is to determine whether Mitsui entered into an

arrangement with Graf whereby Mitsui would return refund or

rebate to Graf a portion of the freight monies paid to Mitsui for

the shipments in question Should investigation pro e the existence

of such an arrangement it is further the purpose of the proceed
ing to determine whether the arrangement 1 provided for a

deferred rebate or an unjustly discriminatory contract based on

volume of freight or 2 gave to Graf an undue or unreasonable

preference or advantage or allowed Graf to obtain transportation
at less than the regular rates then established and enforced by
Mitsui or 3 resulted in rates which were unjustlydiscrimina
tory between shippers in violation of sections 14 16 and 17 of the

Shipping Act 46 U S C 812 815 816

A prehearing conference was held by the Examiner on May 29

1961 At the prehearing Hearing Counsel presented Mitsuit with a

request for information as specified in four nu bered paragraphs
The Examiner directed Mitsui to produce for inspection and copy

ing the information specified in three of the four numbered para

graphs and ruled that the information sought in the remaining

paragraph was outside the scope of the Board s order of investi

g tion 3 As a result of these rulings hearing counsel on October

5 1961 inspected certain documents produced by Mitsui in the

office of Mitsui s counsel The only documents made available were

gathered from various Mitsui offices located in the United States

t this time counsel for Mitsui also presented Hearing Counsel
with copies of w9 letters The first dat d July 30 1961 was from

Mitsui s New York representative to its home office in Japan and

the second was the reply thereto from the home office in Tokyo
dated September 30 1961 The letter of Mitsui s New York repre
sentative stated that he had requested Mitsui s London office to

forward those documents subject to the Examiner s ruling which

were then in the files of the London office but the latter had refused

based on what it believed to he the position of tJle Government of

Japan The New York representative s letter then urged the home

office to ask the Government of Japan for a waiver as to this pro

ceeding According to the reply of the home office the request for

a waiver was made but the Japanese Governme t strongly in

I The Examiners ruling was the subject of a motion for clarification in certain particulars

not here rE levant Subsequently the date fixed for Mitsui s compliance was set for October

5 196
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structed Mitsui not to submit any documents located outside the

United States

As a result of Mitsui s failure to comply fully with the Exam

iner s ruling Hearing Counsel on October 19 1961 petitiorled the

Commission fol the issuance of a section 21 order directing Mitsui

to produce the requested information Attached to this petition
were the aforesaid letters of the New York representative and the

reply from the home office Mitsui opposed thispetition taking the

position that a waiver from the Governn1ent of Japan was neces

sary that the waiver had been refused and that even if the state

ments made in the exchange of correspondence between New York

and Tokyo wel e considered no more than allegations in pleadings
the proper course for the Commission to follow was to proceed
through channels available to it to verify the position of the Gov

ernment of Japan
According to the New York representative s letter the refusal

of Mitsui s London office to submit the documents in their files

waS based upon the views of the Government of Japan as expressed
in two aide memoire transmitted to the Department of State by
the Japanese Embassy The first aide memoire dated August 23

1960 was a protest lodged against a section 21 order of the Federal

Maritime Board then under review by the Court of Ap

peals for the District of Columbia Circuit in the case of Montship
Lines Ltd v Federal Maritime Board 295 F 2d 147 D C Cir

1961 Insofar as here relevant the aide memoire provided
The Ambassador of Japan wishes to draw attention to the Order issued

by the Federal Maritime Board on April 11 1960 which purports to

require production of a wide range of documentboth within and vith

out the United States and to state the views of the Government of Japan as

follows
1 The Government of Japan wishes to remind the Department of State

of the memorandum of March 7 1960 in which it stated that the subpoenas
duce tecum issued in connection with the Grand Jury investigation of the

shipping industry initiated by the United States and the Department of

Justice purporting to require Japanese shipping companies to produce docu

ments located in Japan are not in conformity with established principles of

international law and that the authority of the said subpoenas does not

extend to any documents which might be found within the territorial juris

diction of Japan The Government of Japan now reasserts its view as stated

therein in connection with the proceedings instituted by the Federal Mari

time Board under said order

2 While the Government of Japan considers that the Japanese shipping

companies involved will continue to cooperate with l eafonable reCuests of the

Federal Maritime Board which are deemed properly within the jurisdiction
of the United States it is felt that the instant Order apparently involving
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a claim of jurisdiction over and beyond any such limitation may give rise

to conflicts of jurisdiction and maritime policies
4

The second aide memoire dated March 20 1961 expressed the

views of the Japanese Government with respect to a bill H R

4299 then before Congress to amend the Shipping Act The aide

memoire provides in relevant part
3 The views of the Government of Japan on the section 21 orders issued

by the Federal Maritime Board requesting various documents located abroad

have already been transmitted to the Department of State The provisions
of H R 4299 which would require that shipping lines agree to the submission

of documents wherever located as a condition precedent to the validation

of conference agreements completely disregards the rights of other states

which might be affected This provision which would involve an attempted
exercise of authority by an agency of the United States within the jurisdic
tion of Japan is in violation of the principles of international law and one

which the Government of Japan cannot countenance

It appeared to the Commission from the evidence before it that

there must be some misapprehension on the part of Mitsui or the

Japanese Government or both as to the precise nature of the in

quiry being conducted and the request for information made pur

suant thereto We therefore enlisted the aid of the Department
of State in an attempt through diplomatic channels to clarify our

position and dispel any misunderstandings On February 28

1962 we received the advices of the State Department based on

its contacts with the Japanese Government State informed us

that the Government of Japan pointed out that the documents

called for were not located within its territorial jurisdiction but

were in the United Kingdom and that Japan did not consider it

appropriate even to suggest to Mitsui that it supply documents

which were located in a third country
Our efforts to secure cooperation having failed we entered the

section 21 order here under review on March 1 1962 On March

30 1962 Mitsui filed a motion to vacate this order Accompanying
the motion is a letter dated March 20 1962 from the Japanese

4 The subpoenas duces tecum referred to were the subject of motions to Quash before the

United States District Court for the District of Columbia See In the Matter of the Grand

Jury Investigation of the Shi1 ping Industry 186 F SuPP 298 1960 The court reserved
the Question of the production of documents located abroad until such time as the documents

located within the United States had been examined and the necessity of obtaining the

overseas documents was determined As to the protests filed by foreign governments the

court had the following to say

There was no indication in the ccrrespondence on file emanating from the foreign em

bassies that they would interfere with the production of documents located in their respec

tive countries if thil Court in the exercise of its discretion found that it was necesary

186 F Supp 298 at 318 note 25
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Minister of Transportation to Mitsui s president reading as fol
lows

With reference to the section 21 order issued by the Federal Maritime Com
mission on March 5 1962 in Docket No 918 I order you not to comply with
the order of the Commission insofar as it relates to the production of docu
ments located outside the United States which might be in the possession
of your company for the following reasons

The above mentioned Order requests your Company to produce documents
held by your Company outside the United States It is well established
international custom and practice that the U S Government if it desires to

obtain documents located outside the United States must obtain them
through the judicial authorities of the foreign country wherein such docu
ments are located The attempt of the U S Government compelling you to

produce documents located outside the United States would therefore con

stitute an act in disregard of this well established international practice

It is Mitsui s position that the Commission should in the exer

cise of its discretion vacate the section 21 order Mitsui invites
our attention to Mo tship Lines Ltd v Federal Maritime Board

supra There the Court said

Consequently these petitioners foreign flag lines should upon the remand
bring any arguments that their local law prohibits compliance before the

Commission so that it can then initially determine whether petitioners
have made a good faith effort to secure waivers and if so whether com

pliance is to be required 295 F 2d at 156

The amount of discretion the Commission can exercise in a case

such as this is in our opinion limited Our first duty is of course

to Congress for it is to the Commission that Congress looks for
the effectuation of the regulatory program embodied in the ship
ping statutes We have it seems clear the duty to expend every
effort cQmpatible with sound regulation to obtain the informa
tion necessary to the determination that all who engage in our

commerce do so in compliance with the law We are asked now

by Mitsui to cease all efforts to obtain information necessary to
determine whether there exist in an export trade of the United
States practices violative of the Shipping Act In effect we are

asked to abandon our statutory duty to investigate alleged mal

practices in the trade Such a request exceeds the bounds of our

discretion and cannot be granted
Mitsui is a Japanese flag carrier with its principal office located

in Japan and is admittedly obligated to obey the laws of Japan
But as a common carrier by water which chooses to engage in
the commerce of the United States Mitsui is equally obligated
to meet the terms and conditions imposed by Congress upon all
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who participate in our commerce These terms and conditions

prescribed in the regulatory shipping statutes enacted by Con

gress apply with equal force to all water carriers engaged in U S

commerce and they must be administered impartially Obviously

they cannot be so administered if their application is to turn upon
the incidental or accidental circumstance that needed informa

tion is not physically located within the United States This would

make a shambles of the law

The Shipping Act 1916 under which the present investigation
was instituted establishes the basic pattern of United States regu
lation of its ocean foreign commerce The underlying philosophy
of the Act was that certain practices then prevalent in such com

merce constituted unjust unfair and unreasonable methods of

competition which should be prohibited or in some cases placed
under government control and regulation The practices outlawed
included those of the type which the Commission is here seeking
to investigate and there can be no question that the traffic in

volved namely canned goods produced in this country and moving
out of its ports is properly a matter of concern to the United

States This interest in competitive practices deemed unjust un

fair and unreasonable in United States commerce has been estab
lished for more than 45 years and the basic regulatory pattern

implementing it remains unaltered under the recent amendments

to the Shipping Act

We cannot emphasize too strongly that as respects regulation
of the competitive practices of water carriers all carriers regard
less of flag or nationality are placed on an equal footing under

our laws It is a prime concern of these laws to insure that com

petition among carriers for cargo moving in United States foreign
commerce should be open and above board with no curtain of

secrecy preventing the disclosure of pertinent data to the Commis

sion Foreign flag carriers although charged with the respon

sibilities imposed by our laws are also the recipients of the bene

fits they confer Indeed the respondent here Mitsui has availed
itself of these benefits on occasion past Before this Commission
and its predecessors Mitsui has found a forum in which to air

its grievances and seek relief in connection with the competitive
practices of other carriers G Itwould now appear however that

G The Shipping Act was amended on October 3 1961 by Public Law 87 346 75 Stat 762

IISee for example Mitsui Steall llhilJ Companll Ltd v Anglo Canadian Shipping Co Ltd

et cll 5 FMB 74 1956 Pacific Coast European Conference Limitation on Member8hip 5

FMB 247 1957 and Pacific Coast European Conference Payment of Brokerage 4 liMB

696 1955
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the Government of Japan by its directive ostensibly precluding
Mitsui from producing information bearing upon the lawfulness
of its practices in an export trade of the United States is seeking
to insulate Mitsui from the responsibilities imposed by our laws

We are aware of no international custom or practice that would

require the United States Government to resort to the courts of

anothercount y to obtain information needed in the exercise of
its sovereign jurisdiction and functions Moreover the Japanese
Government s aide memoire refers to such documents as might
be found within the territorial jurisdiction of Japan whereas
the information here in question appears to be located in the
United Kingdom Other representations of the Japanese Govern
ment indicate that cooperation will be extended in those cases

which do not prejudice the interests of Japan but it is not indi
cated or shown how the interests of Japan are or can be prej
udiced by the Commission s order for Mitsui s production of
the information in question and certainly such prejudice is not
self evident Even if the documents were located in Japan the
trade involved is not an import or export trade of Japan but is
the United States export trade from Pacific Coast Ports to Euro
pean ports in the Antwerp Hamburg Range

Japan has a natural and proper interest in the well being of
one of its citizens and is anxious to protect it from unjust or dis

criminatory treatment at the hands of a foreign government
But there is not the slightest basis here for any suggestion of such
discrimination On the contrary as we have already noted the
sole purpose of the pre ent inquiry is to insure that Mitsui as

a participant in United States commerce is observing require
ments of United States law which all other carriers operating in
our foreign commerce are required to obl3erv It would be dis

criminatory in favor of Mitsui and against all otlHW c rriers if
the inquiry were not carried out We cannot believ that tl1e pur
pose of the Japanese Government is to 6ecure for its titizen either
undue preference or unwarranted immunity under the la ws of
those countries in which they conduct their business

Our responsibility as we have said is to insure tb tfe tiv@
and impartial administration of the shipping statute with in Pijf
jurisdiction Mitsui s motion to vacate the order must th l @for
be denied Any other course would be in derogation of our duty
and would frustrate the Shipping Act 1916 Because of the cjr
cumstances herein cited we will grant Mitsui until July 81 J 962

to produce the information as directed by the section 21 order

7 F M C
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without liability for the possible imposition of penalties for its

failure thus far to comply with the order We have accordingly
treated Mitsui s motion as a petition for reconsideration tolling
the running of the period for compliance and have fixed a new

date for such compliance in the attached order
For the foregoing reasons the motion of respondent Mitsui

Steamship Co Ltd is denied

Sgd THOMAS LISI

SeC1 etai Y

7 F M C
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ORDER

At a Session of the FEDERAL MARIlIME COMMISSION held

at its Office in Washington D C this 5th day of June 1962

No 918

MITSUI STEAMSHIP Co LTD

ALLEGED REBATES TO A GRAF CO

DENIAL OF MOTION TO VACATE AND EXTENSION

OF TIME TQ COMPLY WITH SECTION 21 ORDER

Consideration of the matters involved in this motion to vacate
the Commission s order entered March 1 1962 having been com

pleted by the entry on the date hereof of the Commission s report
containing its findings and conclusions which report is made a

part hereof by reference

It is orde1ed That the motion to vacate is hereby denied

It is fUJ ther ordered That the order of March 1 1962 is hereby
amended by changing the date for compliance from April 4 1962
to July 31 1962

By the Commission

Sgd THOMAS LISI

Secretary
7 F M C
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No 920 920 SUB 1

STATES MARINE LINES INC AND GLOBAL BULK TRANSPORT
CORPORATION

v

TRANS PACIFIC FREIGHT CONFERENCE OF JAPAN ET AL

DENIAL OF PETITION FOR RECONSIDERATION AND STAY

Decided June 7 196

BY THE COMMISSION
The Commission in its report dated April 16 1962 found that

respondents had violated section 15 of the Shipping Act 1916 46

U S C 814 by the establishment and operation of a neutral body
self policing system which did not conform to the agreement that

was approved by the Federal Maritime Board Respondents were

ordered to cancel fines found to be unlawful and to cease and
desist from attempting to collect the fines assessed by the neutral

body and from carrying out the neutral body amendm nt to the

Conference agreement in any manner inconsistent with the

amendment approved by the Federal Maritime Board or the Com

mission s report
On May 17 1962 respondents filed a petition for reconsidera

tion of the Commission s previous finding and also requested that

the Commission stay the operation and effect of its order pending
its ruling on the petition for reconsideration On May 28 1962

complainants filed a reply
Respondents contentions in support of their petition are for the

most part simply reiterations of arguments that were considered
and rejected by the Commission One basically new argUment

7 F M C
257
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has however been introduced In summary and quite belated
fashion respondents attack the Commission s jurisdiction to ap
prove neutral body or self policing provisions of conference agree
ments Presumably the question is raised only as to the neutral
body agreements involved in this proceeding since under sec

tion 15 of the Shipping Act as amended last October to emphasize
our authority and duty over self policing provisions Public Law
87 346 the subject does not seem to be even open for discussion

In ffect respondents position is that their neutral body agree
ments were matters separate and distinct from the activities
embraced by section 15 and the Commission therefore had no

jurisdiction to approve the neutral body agreements or regulate
their effectuation Respondents basic premise ignores the fact
that self policing agreements are major amendments to section
15 conference agreements They can and do have significant
effects upon the operation of steamship conferences It cannot be

seriously contended that we do not have jurisdiction to approve
and regulate the operation of the underlying conference agree
ments for that is the very purpose of section 15 yet it is argued
that we did not have jurisdiction over the manner in which re

spondents were enforcing their agreement This reflects a sub
stantial misconception of the Commission s functions and the

purposes of the Shipping Act 1916

As we pointed out in our decision of April 17 1962 in this
same case at p 9 10 the enforcement of conference agreements
is of primary concern to this Commission and the effectuation of
neutral body arrangements is part and parcel of that concern

A self policing system can be used or abused in many ways The

possible deleterious effects of its misuse are innumerable For

example it could be a means of whitewashing or concealing
malpractices or a convenient method by which to harass an indi
vidual conference member On the other hand if such a system
is properly carried out it may well help to cure many of the ills

that beset steamship conferences and that is the main purpose
of the system

It is not necessary here to discuss all of the ramifications of a

neutral body or self policing agreement It is sufficient to note
that such an arrangement is a basic part of the section 15 agree
ment and not a severable provision thereof It affects the entire

operation of the conference and it cannot be viewed or interpreted
separately from the section 15 agreement to which it applies
Neither the conference nor its self policing arrangement can

7 F M C
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exist without our approval and superVISIOn Conference agree
ments are not private contracts to be interpreted as the parties
please or prefer but have significant public aspects We not only
must be cognizant of them but must approve them before they
can have any legal effect See Swift and Company v Federal

Maritime Commission 306 F 2d 277 D C Cir 1962 Pacific
Coast European Conference 7 F M C 27 1961

It is therefore ordered That respondents petition for recon

sideration and stay is denied

Sgd THOMAS LISI

Secretary
7 F M C
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No 869

PACIFIC COASTHAWAII AND ATLANTICGULFHAWAII
GENERAL INCBEASE5 IN RATES

No 935

HAWAIICROCKETT AND HAWAIIGALVESTON BULK

SUGAR RATES

No 941

HAWAIIANIATESTEN PERCENT INCREASE 1961

Decided June 8 196

Rates between Pacific Coast ports and the State of Hawaii as increased by

12zpercent and as further increased by 10 percent and dollar equiva
lent increases in rates applicable between Atlantic Gulf ports and

Hawaii found just and reasonable

Rates between the State of Hawaii and Crockett California and Galveston

Texas applicable to raw sugar in bulk found jus and reasonable

George D Rives Alvin J Rockwell John Sparks Robert K

Kai and William H Heen for Matson Navigation Company and

The Oceanic Steamship Company
Willis R Deming and Charles E Lucey for Isthmian Lines

Inc

Ronald A Capone for United States Lines

George F Gallctnd William J Lippman and William J Ball

for Consolidated Freightways Inc and Hawaiian Marine

Freightways Inc
7 FMC
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Docket No 941 involves a further general increase in rates

amounting to 10 percent applicable to the same cargoes and trades

as those in No 869 The proceedings in Nos 935 and 941 have not

been the subject of a decision by the examiner but the proceed
ings in No 869 have beeri the subject of an initial decision to

which exceptions and replies have been filed and oral argument
heard By stipulation the record in No 869 was incorporated in

the record in Nos 935 and 941 We ordered the record in Nos 935

and 941 certified to us and No 869 consolidated with Nos 935 and

941 for a single decision by us

The rates of Matson Navigation Company Matson Americn

President Lines Ltd APL Isthmian Lines Inc Isthmian

The Oceanic Steamship Company Oceanic United States Lines

Company USL Lykes Bros Steamship Co Inc Lykes

Waterman Steamship Corporation Waterman Hawaiian Ma

rine Freightways Inc HMF Consolidated Freightways Inc

Consolidated are at issue in No 869 With the exception of

HMF and Consolidated the same parties are respondents in No

941 The rates for the carriage of bulk raw sugar only are in

volved in No 935 whicli was combined with No 91for pur

poses of hearing An initial tariff published by Isbrandtsen Com

pany Inc Isbrandtsen for the transportation of cargo betveen

Hawaii and San Diego California was also included by order of

the Board

The State of Hawaii the State various shippers consignees
and shipper groups intervened in opposition to the increases

Briefs were filed by Matson Isthmian USL the State Pineapple
growers Association of Hawaii the Association California and

Hawaiian Sugar Refining Cbrporation Limited C H van

line protestants General Mills Inc Gnmil Calif ornia Milling
Corporation Calmil jointly by Carnation Company and Havai

ian Grain Corporation and Public Counsel

In the past Matson has been held to the ratemaking line in the

Hawaiian trade Matson Navigation CompanyRate Structure
3 USMC 82 83 1948 General Increase in Haivaiian Rates

5 FMB347 349 1957 Matson carried 913percent of the Pa

cific coastHawaii cargo in 1957 88 percent in 1958 and 901

percent in 1959 We will therefore determine the lawfulness of the

proposed Pacific coastHawaii rates upon the results of Mat

sonsoperations
7 FMC
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is offered Loadings are made also at Tampa when offeiings
justify The same pattern is offered eastbound Isthmian has no

fixed schedule of operations but only estimates it will make 13
westbound and 20 eastbound sailings in 1961 as against 11 west
bound and 22 eastbound sailings in 1960

CARGO PROJECTIONS

Respondents traffic and revenue projections are based vn an

extension of theii most recent experience Matsonsesimates in
clude actual experience in 1960 There has been a gradual in
crease in cargo carried by Matson between Hawaii and the west
coast it predicted adecrease in 1961

Matsonswestbound Pacific coast results for 1960 show 1808
934 revenue tons of commercial cargo 58354 revenue tons of sea

vans with military household goods moving on Government bills
of lading and 220925ievenue tons of MilitaiySea Transportation
Service MSTS cargo For the same period 1236170 revenue

tons of commercial cargo 78154 revenue tons of seavan mili

tary household goods and 72843 revenue tons of MSTS cargo
moved eastbound

In 1960 Matson in its Pacific coastHawaii service carried

3475380 revenue tons producing 59505000 voyage gross rev

enue Using Matsonsfigures this left a net income after Fed
eral income taxes of1054000 By the same method of compu
tation 1Vlatson had estimated in No 869 that the net voyage profit
in 1960 vould be2008DOU Matsonsestimates for 1961 include

cargo actually carried during the first three months of the year
For the balance of the year estimates vere made on the basis
of historical tonnage data and a detailed survey of shippers and

onsignees to obtain their estimates of cargo expected to be ship
ped or received

For 1961 Matson estimated that it will carry about 1 peicent
less cargo than in 1960 Although the movement of general mer

handise westbound is expected to improve to the extent of about
6 percent based upon the overall expanded economy of Hawaii
ieclines are forecast for such commodities as automobiles 10
percent consideiing registrations in Oahu Honolulu for the first
ive months boxes and fibreboard opening of second plant in
FIonolulu furniture household appliances iron steel machin
ry lumber and plywood A drop in construction activity in the
5rst four months completion of oil refinery curtailmen of Mat

FMC
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sons Northwest service from lumber ports a barge service for

lumber from the Northwest competition of Hawaii cement with

lumber and completion of two cement plants in Hawaii are ad

vanced as causes Eastbound it is thought that the volume may

increase about 85000 tons the sugar and molasses picture being
somewhat brighter as the 1958 strike fades in the background
The pineapple industry predicts asmalYer movement

Public Counsel counters Matsonsestimated drop of 1 percent

by predicting an increase of 2 percent He points out that Mat

sonsvolume for the first four months of 1961 was about 11 per

cent greater than for the same period in 1960 Carryings of the

AtlanticGulf operators for the first six months of 1961 are up

over the same period in 1960 Matsonsexhibits anticipate sub

stantial growth in the Hawaiian economy in the next decade and

CiMatsons largest shipper plans heavier shipments of sugar
in the next five years

The heavier movement of sugar in the first four months of 1961

accounts in great part for the increased carryings in that period
over the same period in 1960 but the increase in sugar has been in

cluded by Matson in its forecast for the entire year AprilMay
volume was below that for the same months in 1960 and 15OOC

tons of military cargo can be added to this drop because it rep

resents an acceleration of shipping time from later months ne

cessitated by the situation in Laos Another factor to consider

is that the curtailment of service from the Northwest will no1

begin to take on real significance until the last eight months oi

the year The record does not explain the increase in Water

manscarryings in the AtlanticGulftrade in 1961 but Isthmiane
estimated increase in that period cnbe explained by the shifting
of cargo from Matsonsvessels to Isthmiansvessels in their

joint service resulting from the sale of one of Matsonsvessel

in the middle of the year

On a slightly lower volume 37148 reveriue tons for 1961 ovei

1960 Matson estimates the new rates will produce voyage revenuE

of57881000 assuming the new rates to be in effect for the en

tire year Assuming the lower voIume for 1961 and also assuming
the prior rates to be in effect for the entire year Matson estimate

its voyage revenue to be 54157000 for 1961 Using Matson

1961 estimated figures again this leaves a net profit before taxe

of3792000 which after taxes of1782000leaves a net in

come of201000
7 FMC
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commodities and 2 the terms and provisions of Matsonssugar

tariffs and Watermanssugar tariff Docket No 935

SPECIFIC RATES

a SugrOne of the principal issues in this proceeding is the

effect of Matsonsrevised rates on bulk raw sugar As of De

cember 3 1958 the rate to Crockett California was 1035aton
Matson assuming loading and discharging costs This was the

equivalent of a rate of 785 where the shipper assumes cost of

loading On the above date following negotiations between the

parties the rate was reduced to609 a ton with the shipper pay

ing costs of loading This resulted in a diminution to Matson of

about3000000 in annual net revenue The rate was further re

duced to 418a ton in July 1960 the shipper assuming loading
and discharging costs This meant an additional reduction of

263000 in annual net revenue The State and Public Counsel

maintain that the rates were not arrived at as the result of arms

length negotiation the former contending that the rate presently
should be no lower then 1035 and the latter urging that areason

able rate would be530 free in and out Under the States basis

Matson would have to credit to itself approximately2704000
in added revenues for rate purposes for 1961 whereas under Pub

lic Counselsbasis the revenue credit would be 818000
In 1958 1959 and 1960 nine of Matsons18 directors wereasso

ciated with four companies which owned in 1958 approximately 40

percent of Matsonsstock The 1035and 609rates were made

during this period As of December 1959 the four companies own

ed 736percent of the stock C H is a nonprofit agricultural coop

erative marketing association the patrons of which are the grow

ers of most all Hawaiian sugar cane The patrons are 27 planta
tions and about 1200 cane farmers cultivating single farms

Matsons four largest stock holders have a beneficial interest in

Hawaiissugar production of slightly more than 50 percent About

90 percent of C Hsstock is owned by the plantations controlled

by these four companies Each patron has a marketing contract

with CH to deliver his sugar for marketing by CH the lat

ter deals with all patrons on an equal basis CHowns a refin

ery at Crockett near San Francisco with an annual capacity of

780000 tons The refinery competes with beet sugar companies
in the western and midwestern parts of the mainland as well as

with raw sugar from foreign companies the transportation costs

for the latter being lower than the costs of Hawaiian producers
7 FMC



GENERAL INCREASE3 IN RATES 1961 269

The Hawaiian sugar industry was in a serious financial con

dition in 1956 As the industry had paid approximately 14000
000 as ocean freight in 1955 it was decided by C H to conduct
a study of the costs ofstoring and moving raw sugar to the main
land It engaged McKinsey Bc Company Inc McKinsey a man

agement consulting firm to make the study With the full coop
eration of the industry McKinsey was engaged in the task throagh
t957 and half of 19b8

Inthree reports McKinsey estimated that Hawaiian sugar could

be moved efficiently to the Crockett refinery by using two jumbo
ized T2tankers at a saving of approximately3100000 a year
This estimate was based on a transportation cost of 578 per
short ton In furtherance of the three reports McKinsey was au

thorized to explore more fully the cost of operating the proposed
vessels Maryland Shipbuiiding Drydock Company which had
had experience in jumboizing vessels prepared a report which

concluded that the plan was feasible McKinsey conducted a
computer study to analyze the storage and movement of raw

sugar to Crcekett assuming the use of jumboized vessels 2he
storage cost was established the availability and costs of the
tankers were determined and estimates of conversion were ob

tained from Maryland Shipbuilding
During 1957 and 1958 Matson was informed of the study being

made and was given copies of McKinseysfindings Commenta
and criticism were invited Matsonsfirst proposed rate reduction

was not agreeable to C H and Matson was advised that 1
the sugar industry considered the McKinsey report realistic 2
the industry was determined to reduce its transportation costs
3 the industry was prepared to make arrangements for propri
etary or contract carziage if necessary in order to secure real

fstic rates and 4 if Matson was interested in the sugar traffic
it would have to submit acompetitive proposal

Negotiations between Matson and CH continued A Matson

memorandum criticizing the McKinsey studies as unrealistically
optimistic was made available to CH The eriticisms were

rejected but meetings between CH Matson sugar represent
atives and McKinsey followed These produced no results The

sugar representatives then submitted to a report to C H which
included revisions in costs and in which it was concluded that
the proposed system could operate at an average cost of570
610 per short ton The estimafe included loading and d1SCh31g

N
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luded that the cost of such service would run between 351 and

3Sb a short ton free fn and out and would result in annual sgv

ngs of3600000 in ocean transportation costs

Public Counsels suggested figure of 530 a ton as a reason

ble rate on sugar to Crockett is composed of 1 the base of450

Nhich is what 1Vlatson estimated it would cost C H to operate

ta own vessels 2 escalationclause increase of three cents

3 three cents to install pumps in the vessels at shippersre

uest 4 19 cents as force majeure risks assumed by carrier

5 25 cents for other and 6 nontransportation costs of 30

ents
The initial decision in No 869 stated that Matsonstranspor

ation consultant had analyzed all voyages handling sugar in 1959
nd the method employed by the consultant was outlined The

rocedure followed was generally approved by the examiner
nd he concluded that the rates on sugar were shown to be com

pensatory In the present proceedings Matson placed in evi

ence a letter from the president of C H to his directors dat

d July 31 1958 in which he concludes that the proposed rate of

609 free in was fair and reasonable to Matson and to C H

Attached to the latter was a computation by Matson based upon

the 609 rate This computation indicates that such rate would

result in a return to Matson of 8 percent after taxes Another at

tachment to the exhibit shows that Matsonsnegotiations with

C H contemplated a full recovery of costs by Matson and a

reasonable profit for the service

Opposition to the level of the sugar rate to Crockett is based

upon the relationship between Matson the four principal stock
holders of Matson and the sugar interests The contention is

made that the rate on sugar is so low as to cast a burden on other

cargo and that when computing Matsonsnet revenue position
the company should be charged with the difference between the

revenue receivable from a reasonable rate and the revenue re

ceived from the rates actually charged
The record supports the conclusion that prior to the reduction

fthe rate of 609 Matsonsstaff made bonafide efforts to

ascertain the cost of carrying sugar Matsonssole shipper of

sugar presented a cost study prepared by a consultntwith 40

years of transportation experience particularly in the field of

water carrier costs
he estimates of McKinsey were not shown to be unrealistic

and it is not reasonable to suppose that Matson would deliberately
FMC



272 FEDERAL MARITIME COMMISSION

purchase two ships for the specialized handling of sugar if i1

thought it was going to lose money in carrying sugar It must bE

kept uppermost in mind that Matson had the unpleasant choicE
of losing the sugar business entirely with its valuable revenue

or establishing a lower rate and retaining the business

In addition to revising its rates for the carriage of sugar tc

California Matson published new rates for the carriage of sugaz
from Hawaii to Galveston Tariff No 17 C H has a contracl
with Imperial Sugar Company for the delivery ofsugar to Galves

ton the volume depending upon the size of the crop and the an

nual requirements of the Crockett refinery The quantity ship
ped in 1960 was 99000 tons It is estimated that the movemenl
will increase to 170000 tons As in the case of Crockett CH
directed McKinsey to complete its study of the Galveston move

ment McKinsey recommended proprietary carriage with a sin

gle jumboized T2 tanker at a minimum saving to C H
of about 40G000 a year If backhaul cargo could be obtained
the saving might be in excess of600000 a year

Negotiations between C H and Matson conducted during 19b9
and 1960 were along the same lines followed in the case of Crock
ett The McKinsey report indicated that it would cost C H

1390 a ton to load transport unload and store its own vessel
Matson proposed a freeinandout rate of 1250 C H coun

tered at 1200 subject to a certain daily volume and a compro
mise was reached at 1220 freeinandoutat a standard lag
time of 1680 tons a day escalation clause for charterline costs
and a3year freighting agreement Isthmian is a party to Tarif
No 17 CHrecognized that Matson enjoyed greater flexi

bility than CH would have if it were committed to a one ship
service and was willing to incur certain costs in consideration
of Matsonsgreater shipping experience C H remains iree to

use and has done so other common carriers for transporting
sugar to Galveston

In March 1961 when No 935 was initiated C H asked Mc

Kinsey to review the Galveston situation fihe conclusion

reached earlier was confirmed with the possibility of eliminat

ing certain contingent allowances included in the earlier cost
estimates The cost to C H of using its own vessel is compar
able to Matsons rate of 1220 Another established operator of

fEred to carry the Galveston sugar for 1200 a ton freeinand

out on a 15year basis and using a jumboized T2tanker

7 FMC
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Tariff No 4 is Watermanstariff for the transportation of su

gar from Hawaii to Galveston Waterman submitted data show

ing the volume of sugar carried and the cost of operation It

did not participate in the hearing and did not file a brief C

H ships sugar on Waterman vessels the rate being the same as

MatsonsWithout any discussion Public Counsel in his Pro

posed Findings of Fact and Conclusion finds that Watermans

rates are compensatory
Upon the record in the three proceedings it is found 1 that

the sugar rates involved were negotiated in good faith and at

armslength 2 that the rates agreed upon were reasonable and

compensatory and 3 that the sum of818000 suggested by Pub

lic Counsel need not be credited to Matson In view of these

findings it is unnecessary to discuss the contentions of the State

that the sugar rate to Crockett should be no lower than 103b
which is higher than the rate proposed by Public Counsel but does

not take into consideration the freeinandout characteristics of

the present rate

b Tinplate Subsequent to General Increctse in Hawaiian

Rcctes supra Hawaii the westbound rate on tinplate was raised

9 per cent Shippers from the Atlantic coast continued to use the

services of American Union Transport Co at that time an un

regulated carrier which handled about 30000 tons of tinplate in

1958 On February 14 1959 Matsonsrate was reduced to 118b
a ton currently in effect and its carryings of tinplate during
the year increased To retain the recaptured business the rate

on tinplate has not been increased Failure to raise the rate was

justified under all circumstances

c Molasses in bulk The island shippers of molasses informed

Matson that their studies showed they could carry this commodity
in their own T2tanker at a cost as low as 395 per ton as com

pared with Matsonsrate of 490 Furthermore charter rates

on molasses at the time of hearing were as low as 375 For

these reasons Matson felt it inadvisable to raise its rate a posi
tion which was justified

d Dry fertilizer This commodity can be and is supplied to

the islands from Japan and Canada as well as from the U S

Pacific coast the Japanese rate being slightly lower than Mat

sonstotal charges Under the circumstances Matsonsfailure to

increase its rate on this commodity wasjustified

7 FMC
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e Fuel oil About 260000 tons of fuel nil is carried every yeai

by Matson to the islands Major oil companies have told Matsor
that they can carry it in their own vessels at about 400 a tor

as compared with Matsonsrate of 423 per ton Because oi

Matsonsfrequency of service and multiple port schedules thE

companies give the business to Matson rather than handlE
it themselves A refinery has been built in Hawaii but Matsor

hopes to continue to carry some of the residual oil The determina
tion not to raise the rate on fuel oil was justified
f Household goods Military household goods are transportec

between the mainland and Hawaii in either oftvo ways First
the van lines pack the goods in their own containers at point oi

origin and transport them to the port where Matson takes oveY

and delivers them at destination the entire movement being un

der a through Government bill of lading for which Matson as

sesses its regular porttoport commercial rate against the van

lines and second the goods are packed in Navy containers by
the Government and transported by Matson under a porttoport
Government bill of lading pursuant to rate tenders on file with

MSTS in whiclcase the Government arranges for the inland

transportation
Under the first method outlined above the rate is 1893 a

revenue measurement ton whereas the MSTS contract rate is

1200 a revenue ton It should be noted however that the MSTS

rate is applicable to general cargo NOSand not to house

hold goods only In contrast the commercial rate is specifically
applicable to household goods in sea vans The principal reason

for the difference in the rates is the fact that under the MSTS

method the goods are handled by Matson on a freeinandout
basis and the vessel must call at a military pier if Matson exer

cises its option to lighter or truck the goods from the military
facility to its pier it must bear all transportation loading un

loading and overtime costs Taking the various factors into

consideration the van lines contend the MSTS rate is approxi
mately 313 lower than the van line rate from the Pacific coast

to Hawaii and approximately 345 lower from Hawaii to the

Pacific coast The shipments under the two methods are the same

the containers are substantially the same and the shipments
eceive similar stowage aboard ship The van lines assert that

Matson is charging diferent rates for military and civilian ship
ments and that the rates to van lines should not exceed the MSTS

7 FMC
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nor to nullify the advantage of a shipper whose plant is close to

the market In conclusion Matson says that only if loading and

discharging costs on bulk ingredients have remained constant

can it be assumed that changes in Matson s costs are the only
factors bearing on the rate relationship

Where possible it is desirable to maintain reasonable rate re

lationships As noted above the 10 percent increase broadens

the dollar differential between bulk grain and ingredients on the

one hand and manufactured feed feed ingredients and grain
in bags or containers on the other hand Generally however

a carrier is not required to equalize opportunities among ship
pers or nullify the advantage of a shipper whose plant is close to

the market and this rule is applicable here

It has not been shown that the proposed rates are unreason

able as a result of a percentage across theboard increase rather

than a dollar differential increase The use of a percentage
form of increase is presumptively fair because it apportions the

increased revenue among all commodities in proportion to pres

ent participation in revenues

GALVESTON TARIFFS

It is contended that Tariff No 17 Docket No 935 is unlawful

for the following reasons 1 the service involved is noncommon

carriage not subject to the Commission s jurisdiction 2 the

freighting agreement prevents shippers from chartering vessels

of other carriers 3 Matson has another sugar tariff No 3 0

which contains a higher rate thereby creating a dual rate system
4 the term of the freight agreement is excessive 5 the min

imum volume requirement is excessive and 6 the rate is un

determinable

The argument that Tariff No 17 sets up a noncommon carrier

service is predicated upon three asserted circumstances the ves

sels are to be devoted to the exclusive use of a single shipper the

sugar will move under special contracts and general cargo will

not be solicited nor accepted for the vessels

While it is possible that in some instances a vessel will carry

only sugar it is equally possible under the tariffs that others

will carry general cargo Tariff 17 does not compel Matson to

exclude general cargo from vessels carrying C H sugar and

the record before us does not warrant such an assumption on our

part We cannot ignore the economical and practical peculiar
7 F M C
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ities of the situation faced by Matson At present C H is thE
sole shipper of sugar from Hawaii to Galveston The fact that B

special arrangement is required to secure the business of C H
for Matson does not of itself convert the arrangement into onE

of contract carriage
It is further contended that because C H is the only shippeI

of sugar that can meet the requirements of the sugar freighting
agreement it is an unjustly discriminatory special contract
While it may be correct that only C H can qualify under thE

agreement we fail to see how another nonexistent shipper can bE

discriminated against and there is no foreseeable prospect of a

change in the existing situation
Paragraph 3 of the sugar freighting agreement enjoins C H

from moving sugar to Galveston in vessels owned or chartered
from others by the shipper unless it has been offered first to
Matson It is argued that this constitutes an attempt to penalize
the shipper for patronizing another carrier and is an attempt to

employ a dual rate system with the intent to stifle outside com

petition in violation of section 14 Third of the Act Insofar as rel
evant 14 Third of the Act makes it unlawful for acommon carrier
to resort to other discriminatory or unfair methods because such

shipper has patronized any other carrier The obvious purpose of
section 14 when read in its entirety is to protect the independent
common carrier from discriminatory retaliation against the ship
per for patronizing another common carrier

The sugar freighting agreement leaves the shipper free to util
ize any other common carrier operating in the trade and indeed
as we read the agreement the shipper is free to enter into a

contract with a contract carrier for the carriage of all or any
portion of his sugar The sole requirement of the agreement is
that before the shipper uses his own ves el or operates a char
tered vessel himself he must first offer the cargo to Matson
Such an arrangement is not violative of section 14 Third Nor do
we feel that the three year initial period of the agreement is

unreasonable when the practical and economical circumstances

prompting the agreement are considered
It is said that Matson s use of two rates on sugar the 12 20

rate in Tariff No 17 and 18 81 in Tariff No 3 0 constitutes
a dual rate system which is unlawful under the Act Matson has

indicated a willingness to cancel the 18 81 rate in Tariff 3 0 and
we assume that it will do so Therefore we do not consider the

question of the existence of a dual rate system in this proceed
7 F M C
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ing We note however that there is nothing in the tariff or

the freighting agreement which requires a shipper to ship all or

any fixed portion of his sugar during the period of the agreement

Finally it is contended that the escalation clause in the agree

ment makes it impossible to determine the actual rate to be paid
by C H for shipments on chartered vessels until the voyage is

completed This it is argued makes it impossible for Matson to

comply with the provisions of section 2 of the Intercoastal Ship
ping Act 1933 requiring that a common carrier file with the Com

mission the rates to be charged and that only the filed rate shall
be charged

As we understand the escalation clause any increase in the

rate under the clause is contingent upon an increase in the cost

to Matson of chartering a vessel or vessels to meet the require
ments of C H Since in order to meet the requirements of C

H Matson must charter vessels in advance of shipment Mat

son will know what increased costs are involved and will be able

to compute the increase in rate in advance of actual shipment
Thus Matson will be able to file the actual rate to be charged
under the tariff as the provisions ofsection 2 require

OPERATING RESULTS

In the present posture of this proceeding particularly in view

of the consolidation of the three proceedings it is possible to

determine with better than average accuracy the actual operating
results experienced by Matson in 1959 and 1960 and thus to make

accurate findings concerning the lawfulness of the 12V2 per

cent increase Reasonable projections for the future may be

made based on revenue and expense data covering 1960 and

1961 under the combined 121 2 percent and 10 percent increas

es by which the lawfulness of the combined increase may be

gauged
It is contended that if a carrier is free to readjust its projec

tions based on costs which it later finds will actually happen
the tendency is for the carrier to submit for the record only those

cost changes which are beneficial to the outcome of the case

as a carrier has no interest in attempting to bring into the record

later circumstances which are detrimental to its case

While the evidence respecting the new costs came later in the

proceedings the Examiner advised all parties that time would

be afforded for consideration of the new data It cannot be said
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use two ships were laid up for sale and four ships were with

drawn from service Where the ships are laid up for repairs or al

terations for further use in service to shippers and before sale

it is reasonable that shippers should bear ail expense for their

benefit The lay up and sale would protect shippers from

expenses on ships no longer required in the service Pending
sale shippers may reasonably be required to pay for the inter

vening lay up expenses between withdrawal from service and

sale because the lay up stops further expense of operation
The ships which had been withdrawn from service altogether
on the other hand were laid up for the benefit of the company
and investors As to ships withdrawn from service and from

the trade no lay up expense will be allowed

CHARTER LOSSES

The State contends that losses suffered by Matson on vessels

taken out of the Hawaiian trade and chartered to others during
periods when they are not required for the Hawaiian service

should be disallowed in fixing Matson s rates In No 869 the

Examiner offset Matsoil s losses on ships chartered to other car

riers against profits in the Hawaiian trade The chartered ships
were not used in the Hawaiian common carriage service Our

predecessors have previously disallowed both profits and ex

penses in unrelated operations even where the same ships were

also used in the regulated service Atlantic GulfjPuerto Rico

supra The losses will be excluded as expenses

DEPRECIATION EXPENSES

The State contends that adjustments should be made in Mat

son s depreciation expenses and depreciation on funds set aside

pursuant to section 511 of the Merchant Marine Act 1936 Mat
son claims vessel depreciation expense of 2 629 000 for estimated

1961 Its practice is to use a residual value of 2V2 percent and

an average useful life of 20 years The procedure was approved
by our predecessor in A tlantic Gulf Puerto Rico General Rate
Increases 6 F M B 14 1960 The State and the Association con

tend that the method results in excessive depreciation charges
In view of our holding in Atlantic Gulf Puerto Rico supra
Matson s method of vessel depreciation is approved

Under section 511 of the Merchant Marine Act 1936 a ship
owner may make deposit in a construction reserve fund Fed

7 F M C
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eral taxes on capital gains deposits of the proceeds of sale and

indemnities from loss of ships are deferred If such funds are

used pursuant to the provisions of that section to construct a new i

ship the depreciable base of such new ship for Federal tax pur

poses is reduced by the amount of such funds which represent

capital gains Matson in computing net earnings on its freight
operations includes depreciation on such funds We concur for

the reason set forth hereafter in our discussion of capital gains
and the amount of 105 300 for 1960 and 80 394 used by Matson

for 1961 will be allowed

CONTAINER RENTAL

Matson shows total 1961 voyage expenses of 45 830 000 which

includes container rental expenses as contracted for by Matson

involving large payments in the early years and smaller pay
ments later on In 1960 Matson placed into service the all con

tainer Hawaiian Citizen and the partial container Hawaiian and

Californian This required the acquisition of container units in

which to stow the cargo and chassis to haul the containers By
the end of 1958 the company had 345 standard containers the

number increased to 1 138 by April 1960 and at the end of Oc

tober it had 2 070 The containers were supplied by the manufac

turer under a lease arrangement whereby the total payment for

each dry container over a 5year period was 2 167 for each

reefer container it was 4 926 and for each chassis it was 2 749

At the end of such period the containers can be used for a nomil1al
yearly sum of 20 30 for each unit for as long as the units are

usable The total of the 5 year rental equals the amount Matson

would have paid had the units been purchased outright
Matson staggered its rental payments for rate making pur

poses the largest amount being credited the first year with low

ering amounts for each succeeding year It is contended by vari

ous of the parties that the total rental cost should be normalized

by apportioning the eost over the estimated period of the useful

life on astraight line average

For rate making purposes it is only fair to spread the 5 year

total rentals evenly against Matson s operating expense in spite
of the fact that the lease agreement itself calls for a staggered
method of payment Only in this way can there be portrayed the

true picture of Matson s operations in the future Special
expenses should be spread over that period which reasonably

7 F M C
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represents the useful life of the asset In the case of containers

they will perform the same service and be of the same relative

value to Matson in each year of their operation The testimony
is that the useful life of the containers is about five years Al

though it may well be that the actual life will be longer there is

nothing tangible in the record upon which to predicate a longer
life span than five years

The Examiner found that one fifth of the cost of the container

plus one tenth of the cost of the chassis plus one fifth of the cost

of the tires should be included as expense for estimated 1960

and constructive 1960 We agree Matson s vessel expenses for

1960 will be reduced by 689 568 and for 1961 will be reduced by
644 868 For 1961 the voyage expenses are found to be 45 185

132

Matson argues that if there is to be any adjustment of

the lease rental payments for the container equipment see else
where herein then the amount of interest deductible for in

come tax purposes should not be the full amount payable
on the loan in its first year but should be one sixth of the amount

of interest payable throughout the six year term of the loan

The principal of the loan is repayable in 24 equal installments

plus interest but the interest is figured on the outstanding bal

ance of the principal Strictly from an accounting viewpoint it

might be proper to charge to each year s operation only that part
of the interest payable that year Under that method the amount

of interest would decrease as the principal decreases For rate

making purposes however and as an aid to rate stability over a

period of time it is proper to split the total interest into equal
parts and charge each year of the life of the loan with an equal
amount of interest We conclude that the sum of 260 000 each

year for six years should be deducted in computing Matson s net
income subject to tax

CAPITAL GAINS

Since the hearing in No 869 Matson has sold two Libertys and
two Victorys and three C 3 s have been traded to its wholly
owned subsidiary Oceanic for four C 2 s three of which were

later sold by Matson The state argues that for 1961 the capital
gain realized by Matson from the sale of ships in 1961 some 1
774 000 should be credited to the rate payers It is contended that
the ships were depreciated down to low net book values through
the excessive annual depreciation charges and thereby Matson

7 F M C
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charged to the rate payers in the trade a total of vessel deprecia
tion expenses over the years which was substantially greater than

the depreciation expenses with which the rate payers should have

been burdened The State concludes that the capital gain en

joyed by Matson measures the amount by which those past an

nual depreciation charges were excessive and that the excess

measured by the capital gain on the sale of the vessels ought to

be credited now to the rate payers

Public Counsel does not subscribe to the State s position In

stead he proposes that capital gains should be credited to annual

depreciation expense and only after realization This could be ac

complished by spreading the deduction over a uniform period as

an annual deQuction against over all depreciation vessel expense

Assuming the useful life of a vessel to be from one to 20 years

it is suggested that 10 years would be a fair period for the deduc

tion this would retain the straight line 20 year life theory of ves

sel depreciation to which Public Counsel adheres By this meth
od Public Counsel concludes that the adjustment for 1961 would

be 180 807

Matson urges that while it may have realized a capital gain
from the sale of the vessels this does not mean that it has real

ized any capital gain vis a vis its rate payers that the capital
gain for tax purposes arises merely from the fact that the ves

sels were sold for an amount greater than their depreciated tax

basis and that for rate purposes the rate payers have not in

reality returned capital to Matson except to the extent that it

has actually received its book depreciation accruals and in ad

dition a full fair return

The State proposes that depreciation charges be established

using realistic or current market residual values or a 5 percent

reducing balance method of charges or a straight line deprecia
tion with a realistic judgment of the useful life of the vessels Pub

lic Counsel argues that the difference between the undepreciated
book value of any vessel withdrawn from the service and its mar

ket or sale value should be deducted from the depreciation base

of any replacement vessels Three replacement ships have been

brought into Matson s fleet and the acquisition or reconstruction

cost should be adjusted it is contended to reflect the capital
gains realized from the sale of the retired ships As already
noted Matson s rate base should include ships at their original

7 F M C
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cost rather than at current market value Depreciation expenses
will be based on actual rather than speculative values To di

minish such expenses by a capital gain would give shippers the

capital gain Shippers are not entitled to receive capital gains any

more than they are required to pay for losses on ships or to make

capital contributions in the form of excessive depreciation
charges Shippers are required to pay investors the annual cap

ital consumption as depreciation expense for the gradual disap
pearance of the investment devoted to the trade Fairness to

shippers does not require that they obtain the benefits of in

vestors profits nor relieve shippers from expenses for depre
ciation through the replenishment of depreciation reserves with

gains received when ships are sold There should be no deduc

tion from the depreciation base of replacement ships

ALLOCATION METHODS

Matson operates a passenger as well as a freight service This

necessitates allocation of various expenses between the passen
ger and freight services

Matson divides its administrative and general expense into

three parts first as it relates to shipping and nonshipping activ

ities second as it concerns Matson and its wholly owned sub

sidized subsidiary Oceanic and third as it affects Matson s

freight and passenger services As to the first we agree with the

method employed by Matson and the results derived therefrom

The second formula which prorates Matson Oceanic ex

penses on a revenue basis pursuant to Oceanic s subsidy con

tract is opposed by the Association The Association complains
that it is not fair for Matson to assume all expenses not charge
able to Oceanic because plainly the result of this allocation

method is to place on Matson the entire burden of various ex

penses which at least in part inure to the benefit of Oceanic

We disagree with the Association in the light of the circumstances

and absence of any showing that amounts chargeable to IVlatson

are unreasonable or excessive

The third stage is the most controversial and is strongly con

tested In Hawaii Matson used and the Board approved the rev

enue prorate method of allocating expense as between passenger
and freight services In the present case Matson has shifted to

expense prorate which results in a greater amount being al

located to its freight operations
7 F M C
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Interveners contend that for the purpose of these proceedings
either a revenue basis of allocation should be used or a basis

of the ratio of vessel expenses exclusive of cargo handling in

the freighter service to total vessel expenses

Where direct allocations are impossible or impracticable ex

penses should be allocated between the passenger and freight
services on the basis of the relation that the expenses incurred

in the passenger and freight operations separately bear to the to

tal expenses incurred in the operation of both Administrative

expenses should follow the expenses to which they relate If rev

enues were used as a basis of allocating expenses the increase

in revenue resulting from a freight rate increase would result in

an increased allocation of expenses A rate increase might be

used as the basis for justifying a further increase in rates Ac

cordingly within Matson we have allocated administrative ex

penses on a voyage expense basis between passenger and

freighter services

ADJUSTED REVENUE AND EXPENSES

After giving effects to the adjustments discussed above we

find and conclude that Matson s projected income statements for

1960 and 1961 in its Pacific coast Hawaii service for rate making
purposes are as follows

1960 1961

Revenue 59 505 000 57 881 000
VoyageExpense 49 718 432 45 185 132

9 786 568 12 695 868

Administrative and General Expense 5 514 000 5 481 000

Depreciation 2 196 000 2 629 000
Inactive Vessel Expense 223 000 69 000

Depreciation 511 Funds 105 300 80 394

8 038 300 8 259 394

1 748 268 4 436 474
Federal Income Tax 467 995 2 149 101

1 280 273 2 287 373
Profit of Related Companies 784 693 487 500

Net Income 2 064 966 2 774 873
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VALUATION AND RATE BASE

Original cost plus betterments are shown as of December 31
1959 and December 31 1960 plus apro rata portion ofall improve
ments and additions made during each year based on that part
of the year during which funds were so invested less a pro rata

portion of the funds invested in ships sold during each year based
also on that part of the year during which such funds were so

invested in those ships Included in this cost are all section 511
funds employed in the acquisition of vessels on the basis that
such funds represent capital employed in the service regardless
of their tax status and therefore should be recognized in the rate
base For 1961 the Hawaiian Trader was employed for 50 days
and was included in Matson s market value of ships but as no

data was giyen as to its cost it has been omitted The deprecia
tion figure represents the accumulated depreciation as of
December 31 1959 and 1960 including depreciation on section
511 funds invested in the ships Other property and equipment is
shown at original cost depreciated to December 31 1959 and 1960

plus 50 per cent of the cost of net additions during each year In
the absence or any data as to actual dates of acquisition of other

property 50 per cent has been used as an approximation of the

period of use within the year Working capital is the average
voyage expenseof the Pacific coast Hawaii service

The State argues that depreciation should be computed on the

difference between the original cost depreciated and the amount
estimated to be realized when the vessels are disposed of rather

than the difference between such cost and scrap value We have

held that carriers can charge annual depreciation using a residual
value equal to scrap value Atlantic Gulf Puerto Rico supra
We find the amount Matson prudently invested in the vessels
devoted to the trade after allocation and after being depreciated
to December 31 1959 and to December 31 1960 to be 17 055 671
and 18 215 839 respectively

In Atlantic Gulf Puerto Rico supra we allowed as working
capital an amount equal to one round voyage expense of each

ship in the service Applying the same measure here we find that
the fair and reasonable allowance for working capital would be

4 564 906 for 1960 and 3 802 641 for 1961
The following table sets forth the cost plus betterments of the

vessels used by Matson in the Pacific coast Hawaii service the
accrued depreciation thereon the depreciated value of other prop

erty and equipment and working capital
7 F M C
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1960 1961

Vessels original cost plus betterments 35 972 673 36 489 821

Less accumulated depreciation 18 917 002 18 273 982

et 17 055 671 18 215 839
Other property and equipmenL 3 212 000 4 175 000
Working capitaL 4 564 906 3 802 641

Total 24 832 577 26 193 480

RATE OF RETURN

The next issue is the reasonableness of net income of 2 064 966

in 1960 and 2 774 873 in 1961 estimated in relation to Matson s

property used in providing the service which produces such a re

turn A reasonatle rate of return is one that is 1 sufficient to

produce earnings that meet the carrier s present costs of cap

ital including fixed charges such as interest on secured debt

and reasonable dividend requirements for holders of equity obli

gations and 2 adequate to attract capital in the future on fav

orable terms and to pay incidental costs of issuing securities

Protection of existing investors and protection of the carrier

through capital attraction should provide returns commensu

rate with those of enterprises with comparable risks F P C v

Hope Natural Gas Co 320 U S 591 1944 Bluefield Waterw01 ks

Improvement Co v Public Service Comm 262 U S 679

1923

A comparison of respondent s business with other transporta
tion or utility type enterprises affects respondent s ability to meet

obligations to investors and to attract capital In the Hope case

it was stated From the investor or company point of view it

is important that there be enough revenue not only for operating
expenses but also for capital costs of the business These include

service on the debt and dividends on the stock By that stand

ard the return to the equity owner should be commensurate with

returns on investments in other enterprises having correspond
ing risks That return moreover should be sufficient to assure

confidence in the financial integrity of the enterprise so as to

maintain its credit and to attract capital Page 603 See also

Colorado Interstate Gas Co v F P C 209 F 2d 717 10th Cir

1953 In the shipping industry a 5 year average return on in

vested capital for six shipping companies ranged from 7 9 per

cent to 211 percent averaging 15 5 percent The return on net
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worth by 65 of the most profitable of the 500 leading industrial

concerns in the country in the five years 1955 through 1959 was

shown to be 15 6 percent or more

For the years 1955 through 1959 Moody s 125 industrial com

mon stocks sold at an average of 197 per cent of book value and 24

utility common stocks at an average of 151 per cent of boOk value

In comparison the common stock of shipping companies sold at

an average of only 43 per cent of book value during the same 5

year period
Earnings generated by book assets of shiPping companies have

been discounted by the capital market by more than 50 per cent

during the same period that it evaluated monopoly type utilities

at 50 per cent above book value and that of industrial companies
almost 100 per cent above book value This indicates that the in

vestment market does not consider returns on net worth typified
by six shipping companies for the five years 1955 1959 in the

same amount of 10 3 per cent nor returns on invested capital for
the same companies in the same period at 15 5 per cent as ade

quate to compensate for the risks inherent in the shipping indus

try in comparison with returns on investment in competing claim

ants for capital Average earnings on common stock equity for

the five year period 1955 through 1959 by a representative group
of electric companies gas combination companies gas distribu

tion companies and gas pipeline cOmpanies ranged from 117

per cent for electric companies to 144 per cent for pipeline com

panies
Unlike franchised utilities there are no laws preventing a dim

inution or abandonment of service by the transfer of ships any
where in the world where the return is greater Sale or transfer
of ships would be disadvantageous both to shippers and to the

economy of Hawaii Matson is also subject to competition by
other carriers who are free to enter the trade so competition is

a factor affecting Matson s ability to attract capital The atti
tude of investors toward shipping companies indicates that Mat

son s allowable rate of return must be commensurate with re

turns on investments in other enterprises having corresponding
risks

Money must be borrowed in a competitive market just like any
other product or service The rate of return that is just and

reasonable is almost universally recognized as that rate which

is adequate to attract additional borrowed capital on favorable

terms Investors weigh the relative attractiveness ofan investment
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We find and conclude that the rates charges classifications

rules regulations tariffs and practices contained in the new sched

ules under investigation in Docket No 869 and No 941 including
the 12lj2 percent and the 10 percent general increases in rates ap

plicable to all cargo except tinplate molasses in bulk dry ferti

lizer fuel oil and raw sugar in bulk between the Pacific coast

and Hawaii and the dollar equivalent increases applicable to

transportation between Atlantic Gulf ports and Hawaii are just
and reasonable

We further find and conclude that the rates rules conditions

charges tariffs regulations and practices stated in the schedules

under investigation in Docket No 935 naming freight rates for

raw sugar in bulk from Hawaiian Island ports of call to Crockett

California and Galveston Texas are just and reasonable

An order discontinuing these proceedings will be entered

7 F M C
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ORDER

FEDERAL MARITIME COMMISSION

No 869

PACIFIC COAST HAWAII AND ATLANTIC GULF HAWAII

GENERAL INCREASES IN RATES

No 935

HAWAn CROCKETT AND HAWAII GALVESTON BULK SUGAR RATES

No 941

HAWAIIAN RATES TEN PERCENT INCREASE 1961

Full investigation of the matters and things involved in these

proceedings having been had and the Commission on June 28

1962 having made and entered of record a report stating its con

clusions and decision thereon which report is hereby referred to

and made a part hereof and having found that the proposed rates

charges tariffs and regulations herein under investigation are

just and reasonable

It is ordered That this proceeding be and it is hereby discon

tinued

By the Commission June 28 1962

Sgd GEO A VIEHMANN

Assistant Secretary
7 F M C



FEDERAL MARITIME COMMISSION

No 896

UNAPPROVED SECTION 15 AGREEMENTCOALTO

JAPANKOREA

Decided August 2 1962

Respondents except Isbrandtsen and Isthmian found during the period
MayJuly 1958 to have carried out an unapproved agreement which
established minimum rates for the carriage of coal from U S Pacific
Coast Ports to Korea in violation of section 15 Shipping Act 1916 and
to have failed immediately to file the agreement with the Federal
Maritime Board in violation of said section

A ratefixing agreement is carried out where the parties quote or otherwise
adhere to the agreed rate

A claim of disinterest by a carrier who participated in an agreement covered

by section 15 of the Shipping Act cannot be allowed absent positive
evidence that steps were taken at the time to manifest its dissociation
from the agreement

The Federal Maritime Commission has no jurisdiction over the assessment

of penalties for past violation of the Shipping Act and matters offered
in mitigation thereof are not relevant in Commission proceedings

Warner W Gardner and Robert T Basseches for respondents
American Mail Line Ltd American President Lines Ltd Pacific
Far East Line Inc States Steamship Company and Waterman
Steamship Company

Edward D Ransom for respondents States Marine Lines Inc
and Isthmian Lines Inc

Allen R Moltzen for intervenor Consolidated Coal Operators

Wm Jarrel Smith Jr and Robert J Blackwell Hearing Coun
sel

7 FMC
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REPORT OF THE COMMISSION

THOS E STAKEM Chairman JOHN HARLLEE Vice Chairman
ASHTON C BARRETT Commissioner JOHN S PATTERSON

Commissioner and JAMES V DAY Commissioner
BY THE COMMISSION

This proceeding was instituted by our predecessor the Federal
Maritime Board on its own motion to determine whether respond
ents had entered into and carried out an agreement fixing and

regulating rates and conditions for the transportation of coal from

United States Pacific Coast ports to Japan and Korea without
Board approval as required by section 15 Shipping Act 1916 the
Act

Hearings were held before an Examiner briefs were submitted
by the parties and thereafter an Initial Decision was issued by the
Examiner to which all parties filed exceptions We heard oral
argument on May 1 1962

All of the respondents are US flag lines namely American

President Lines Ltd APL Pacific Far East Line Inc PFEL
Waterman Steamship Corporation Waterman States Steamship
Company States States Marine Lines Inc SML American

Mail Lines AML isbrandtsen Steamship Co Inc Isbrandt
sen and Isthmian Lines Inc Isthmian Respondents with the

exception of Isbrandtsen are members of the Pacific Westbound

Conference PWC All of the respondents are members of the
West Coast American Flag Berth Operators WCBO Both PWC
and WCBO operate under agreements approved pursuant to sec

tion 15 of the Act

From 1952 until 1956 or early 1957 coal moved to Korea via the

Military Sea Transportation Service MSTS as defense supporl
cargo financed through International Cooperation Administration
funds Thereafter the responsibility for procuring and shipping
these coal cargoes was shifted to the General Services Administra
tion GSA Respondents had carried such GSA coal shipments al

the PWC tariff rate averaging1820tonFIO free in and out
On September 1 1957 the PWC opened the rate on this coal leav

ing its member lines free individually to quote or set any rate fol
the carriage thereof This open coal rate under the PWC con

tinued throughout the period here in question
After the coal rate was opened it declined rapidly due to com

petition The carriers in the trade continued to underbid eacr

7 FMC
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other to the point where the rate was approaching the cost of
carriage In April and May of 1958 respondents with the excep
tion of Isbrandtsen and Isthmian held three meetings which were

called by the WCBO secretary and werecharacterized by respond
ents as meetings of the WCBO At the final meeting on May 5
1958 respondents agreed to adhere to a minimum rate on coal of

1075 per long ton FIO to Pusan Korea on parcel lots with corre

sponding rates to other Korean ports
The WCBO section 15 agreement No 8186 authorizes its mem

bers jointly to negotiate and set rates for MSTS cargo and related
shippersservicesie Army Navy Air Force and other United
States military services It includes the following relevant pro
visions

WHEREAS the undersigned common carriers have from time to

time been carrying cargo to and from United States Pacific Coast ports
for and at the request of the Military Sea Transportation Service and

related Shipper Services Army Navy Air Force and other United States

military services and

WHEREAS it is in the interest of the undersigned carriers and of the

Military Sea Transportation Service that the carriers parties hereto be in a

position to furnish promptly accurate data to the Military Sea Transportation
Service and such related Shipper Services as to cargo transportation costs
space availability sailing schedules and related matters and to negotiate
and establish rates terms and conditions for the carriage of such cargo

NOW THEREFORE the undersigned carriers agree to follows

2 That they may meet from time to time and discuss cargo transportation
costs space availability sailing schedules and related matters and agree as

to rates terms and conditions of carriage of such cargo and as to matters
relating thereto which areto be used as a basis for discussions with Military
Sea Transportation Service and said related Shipper Services for the purpose
of negotiating rates terms and conditions for the carriage of such cargo
they may also negotiate as a body rates terms and conditions which become

binding on all parties hereto

3 Except as otherwise provided for all actions within the scope
Df this agreement shall be by unanimous vote of the entire membership All
actions so taken shall be binding on all parties hereto Records of all final
actions so taken shall be furnished promptly by the secretary to the Federal
Karitime Board

The aforesaid minimum rats agreement between respondents
did not have the unanimous consent of all members of the WCBO
ind it wag not reported to the Board
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After inviting bids on two cargoes of coal destined for Korea
the GSA on July 2 1958 accepted the bid of Consolidated Coal

Operators Consolidated an intervenor herein to supply four

parcels 17600 tons total to be shipped from Stockton Cali
fornia Before submitting its bid Consolidated asked all respond
ents except AML for freight quotations and received same at the

1075rate Itdid not ask them for and did not receive afirm bid
or option on space In computing its bid however Consolidated
used 1040 per long ton for freight charges After the GSA

acceptance of its bid Consolidatedsbroker contacted respondents
regarding the carriage of the coal and attempted to get a1000
rate These efforts were unsuccessful because respondents adhered

f

to the 1075floor they had set On July 8 1958 Consolidated

orally booked the coal with APL at the 1075 rate and two days
later the formal charter party was executed The four parcels
were lifted by APL during July 1958 APL refused arequest from

Consolidated for an address commission This denial was in

conformity with the agreement of respondents
On July 9 1958 a WCBO meeting was held at the instance of

PFEL At that time PFEL in the belief that APL had secured
the Consolidated cargo by breaking the rate accused APL of bad
faith and announced that the agreement was terminated so far as

PFEL was concerned The other parties to the agreement con

sidered it terminated as of that time

When Consolidated was seeking prices from respondents for the

carriage of this coal it omitted AML because this respondent did

not serve Stockton AML though a participant in the meeting at

which respondents agreed to the coal rate floor maintains that

it was disinterested and would not have quoted a rate on coal

even if it had been approached because coal carriage is incom

patible with the carriage of its usual cargoes of flour and paper

PFEL APL States SML and Waterman the five remaining
respondents all quoted coal rates in accordance with the agree

ment Only APL and SML made any firm offers to carry coal

SMLs offers were options for full shiploads at the 1075 rate

and not parcels to which the agreement was limited Some

of the respondents did not have vessels in position for the carriage
of the Consolidated parcels and none of the respondents actually
carried any coal except APL which as indicated lifted the four

Consolidated parcels
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shippersservices and nothing more The first part of the para
graph covers the preparation and discussion stage among the
WCBO members prior to negotiation with the shipper The latter
part of the paragraph provides for their negotiations as a body
with the shipper Significantly this latter part which respondents
contend is independent also includes language binding all of the
WCBO members to the results of the final negotiations with the
shipperan important stipulation clearly pertinent to the entire
paragraph

Respondents also argue that the clause is ambiguous and indi
cate it should be construed in their favor citing in this connection
cases involving the strict rule of construction of penal statutes
We see nothing ambiguous in the language as written It becomes
ambiguous however when the attempt is made to engraft upon
it respondents interpretation Nor is there here any basis for
an analogy to the rule applicable in construing a penal statute
In issue is not a penal statute but an agreement respondents
themselves wrote and now seek to construe in a manner that is

contrary to its plain meaning and intent
The respondents coal agreement was not one limited to MSTS

cargo and related services and it was therefore beyond the scope
of the approved WCBO section 15 agreement Admittedly the
coal agreement was not filed with the Board However respond
ents argue that this is not a violation of section lb and they also
contend that only APL carried out the agreement The Examiner
ruled against them on both counts He found that all of the
respondents excepting Isbrandtsen and Isthmian carried out
the agreement and all were jointly responsible We fail to see how
he could have found otherwise To say that only APL which lifted
the coal is responsible would do violence to section lb A rate
fixing agreement is effectuated by presenting a united front and

participation by simply refusing to carry at less than the agreed
rate quite effectively advances the cause of the parties Here the
cause or objective was to stabilize the coal rate at a minimum
figure and this respondents achieved by concerted action It mat
ters not who carried this coal What is significant is that the
respondents jointly agreed to and did set a floor on the rate to
which they adhered as Consolidatedsexperience demonstrated
They thus restricted or eliminated competition Their agreement
would have been a nullity and failed to serve the desired anticom
petitive purpose unless all of them had abided by its terms This is
not a new concept by any means See Agreements and Practices
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more the WCBO as before noted had a limited purpose and rather

bviously so At least only by strained and difficult construction
anthe WCBO be enlarged evencolorably to include the respond
mts agreement Consequently if indeed means were otherwise

readily available to accomplish the same thing it was certainly
unreasonable to have attempted the tortuous WCBO route

We shall not pursue the point further because it is associated in

any event with an immaterial issue as to the respondents motives

We suppose there could be an occasion where evidence of the

parties motive or intent is useful to the proper disposition of an

investigation by this Commission of unlawful conduct But where
as here the objective is only to show a socalled technical viola

irrelevant This ground also we have been over in the South

African case supra As stated there 7 FMC159 at 1645
1942 197 proceedings by this Commission inquiringintoallegedly
unlawful activity are regulatory in nature not penal They are

instituted for the purpose of investigating and where necessary

insuring compliance with the law through the issuance of appro

priate orders or rules to govern present or future conduct The

Commission has no power to punish past conduct and matters in

mitigation or extenuation thereof are not relevant in its proceed
ings For like reasons the referral of law violations to the De

partment of Justice for consideration is not a proper subject of

litigation in our proceedings
Here the Examiner after finding that the violations were tech

nical indulged in respondents fundamental misconception that

the Commission could excuse them from any penalty The Exam

iner concluded that they should be excused and that this could be

accomplished by discontinuing the proceeding without referral to

Justice But the Commission as we have said lacks the power to

assess penalties and it manifestly cannot excuse their assessment

by omitting to refer to Justice or by any other means Prosecution

and the assessment or waiver of penalties are matters that rest

within the province of the Attorney General and the courts In the

South African case we made clear that our policy is to refer viola

tions to the Justice Department and it may be assumed hereafter
that the policy is being pursued the same as it has been heretofore

In conclusion it is worth repeating that section 15 of the Ship
ping Act

aords little room for socalled technical violations To us the breadth and

force of its language literally implore attention and obedience or at the very
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No 952

INVESTIGATION OF TARIFF FILING PRACTICES OF CARRIERS

BETWEEN CONTIGUOUS STATES OF THE UNITED STATES AND

ALASKA

Decided August 1961

William Shimmel an individual not now operating has not operated as a

common carrier by water in this trade

Dan Starkweather The Alaska Towing Co Inc has not operated and does
not operate as a common carrier by water in this trade

Ghezzi Trucking Inc has filed with the Federal Maritime Board effective
June 28 1961 a tariff covering traffic between Los Angeles Calif San
Francisco Calif Portland Ore Seattle Wash and Alaskan ports thus

complying with the filing requirements of section 2 of the Intercoastal

Shipping Act 1983 as to common carriers by water operating in
that trade

This proceeding is discontinued as to the three respondents named above

Kimbrell Lawrence Transportation Inc Alaska Outport Transportation
Association and Ketehikan Merchants Cooperative Association Inc
have been and are operating as common carriers by water in this trade
without filing tariffs with this Commission thus violating section 2 of
the Intercoastal Shipping Act 1933 These three respondents are ordered
to cease and desist from their operations until they comply with section 2

by filing with the Commission tariffs covering their said operations and

keeping open to public inspection schedules showing their rates fares
and charges in this trade

Julian C Rice for Gh zzi Trucking Inc respondent
Raymond J Petersen for Kimbrell Lawrence Transporation

Inc respondent
Martin P Detels Jr for Alaska Outport Transportation Asso

ciation respondent

7 F M C
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Alan F Wohlstetter for Ketchikan Merchants Cooperative As

sociation Inc respondent and Aleutian Marine TransportatiOl
Company intervener

Ira L Ewers and Stanley B Long for Alaska Steamship Com

pany intervener

Robert J Blackwell and Norman D Kline as Hearing Counsel

REPORT OF THE COMMISSION

THOS E STAKEM Chairman JOHN HARLLEE Vice Chairman

ASHTON C BARRETT Comrnissioner JOHN S PATTERSON Com

missioner

BY THE COMMISSION

The Federal Maritime Board our predecessor initiated thh

proceeding to determine if certain parties have been operatin
as common carriers by water in the trade between Alaska and

other states without filing tariffs with the Board thus violatin

section 2 of the Intercoastal Shipping Act 1933 Act

The parties named as respondents are William Shimmel an

individual Shimmel Dan Starkweather an individual doing
business as Alaska Towing Co Inc Starkweather Ghezzi

Trucking Inc Ghezzi Truck Kimbrell Lawrence Transporta
tion Inc KLT Alaska Outport Transportation Association

AOTA and Ketchikan Merchants Cooperative Association Inc

KMCA

The pertinent facts are stated in numbered paragraphs below

We agree with the Examiner s conclusions as to the common car

rier noncommon carrier status of respondents Shimmel Stark

weather KLT AOTA and KMCA

AS TO SHIMMEL

1 This respondent between May 1950 and May 17 1961

operated his power barge between Seattle Washington and

Alaskan ports
2 Shimmels operation was conducted as follows He would

bareboat charter h is barge and operate it for the charterer under

some character of informal agreement sometimes partaking of

the nature of a joint venture There is no indication that he con

ducted anything comparable to a recognized service As an ex

ample he would carry a cannery s fish and his compensation
would be paid at least in part by crediting his account with the

cannery which canned his fish for him
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3 On May 17 1961 Shimmel s power barge burned and

ateI sank He has not operated since

We conclude that Shimmel has not operated and is not operating
is a common carrier by water in this trade and that as to him
his proceeding should be discontinued

AS TO STARKWEATHER
4 This respondent has since 1955 operated between ports in

Ilaska and between Washington ports and Alaskan ports with a

ug and barge
5 Towing is his most important activity but he has carried

uilding materials construction equipment and used automobiles
10rth to Alaska

6 Starkweather s operations are wholly irregular and his

usiness dealings informal in their nature He neither advertises

lor solicits business It is necessary for those whO wish to employ
lim to reach him at home in Alaska or at a Seattle hotel some

imes through his wife He utilizes neither formal contracts of

iffreightment nor bills of lading and occasionally operates upon
ral understandings

7 His barge is open and exposed to the elements and hence
Insuitable for transportation of ordinary dry cargo

8 His rates are computed at 500 per day for the tug and

large on an estimated duration of the trip and he makes no rates

Ipon weight or measurement of cargo He may make more than

tnticipated on a short trip or actually lose money if the trip is

onger than anticipated
9 He operates on no fixed schedules or routes but will go at

iny time to any safe port in southeastern Alaska

We conclude that Starkweather has not operated and does not

perate as a common carrier by water in this trade and that as

0 him this proceeding shall be discontinued

AS TO GHEZZI TRUCK

10 The Board s order initiating this proceeding did not name

hezzi Trucking Inc It named Alfred C Ghezzi dba Ghezzi

rowing Co and or Ghezzi Barge Co No appearance was

mtered at the Prehearing Conference held August 23 1961 or

he Hearing on Subpenas held October 6 1961 for the above

lamed or for any party named Ghezzi On October 13 1961

rulian C Rice as attorney for Alfred J Ghezzi Jr and Ghezzi
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Trucking Inc filed a Motion for Dismissal of the Responden
Alfred C Ghezzi This motion notwithstanding its title actual1

prays that Alfred J Ghezzi Jr and Ghezzi Trucking Inc b

dismissed if in fact they have ever been a party as respondent
in this investigation This motion states that Hthe person actual1
served with the original order in this matter presumably a cOP
addressed and mailed to Alfred C Ghezzi dba etc as in fact
Alfred J Ghezzi Jr The motion states It is conceivable tha

there has been an error in identity and that Alfred C Ghezzi
11 and Ghezzi Trucking Inc are in fact one and the same

1

and Alfred C Ghezzi is believed is one and the same a

Alfred J Ghezzi Jr and there has been nothing more than al

error in stating the proper name The basis of the motion tl
dismiss was 1 that Alfred J Ghezzi Jr is not doing busines
as Ghezzi Towing Co and or Ghezzi Barge Co in which styl
Alfred C Ghezzi was named in the Board s order of investigatioll
and 2 that Ghezzi Trucking Inc an Alaska corporation 0

which Alfred J Ghezzi Jr is president is a common carrier il

the intercoastal trade and on June 26 1961 filed with the Boarl
its tariff effective June 28 1961 Hearing Counsel opposed thi
motion upon the ground that the Board should determine afte
the hearing if Ghezzi Towing Co and or Ghezzi Barge Co ar

one and the same as Ghezzi Trucking Inc and upon this grounl
the Commission on November 30 1961 denied the motion t
dismiss

11 The list of appearances in the transcript of the hearinJ
contains the name of Julian C Rice on behalf of HAlfred Ghezzj
Jr When called as a witness by Hearing Counsel Julian C Ric
testified that he represented HAlfred Ghezzi However previou
to the hearing by letter to the Board dated August 1 1961 Julia
C Rice entered his appearance on behalf of Alfred C Ghezzj
dba Ghezzi Towing Co and or Ghezzi Barge Company

12 The only evidence with respect to any Ghezzi individu3

or organization is the testimony of Julian C Rice When on th
stand Mr Rice proposed to file in connection with his motion t
dismiss described above an affidavit frOln HMr David not other
wise identified covering those points which haven tbeen covereI

in my testimony here today Hearing Counsel in reply to Ml
Rice s request stipulated that Hthis affidavit from Mr Ghezzf
should be late filed as an exhibit covering the identical points tha

you Mr Rice testified to here namely to avoid the fact tha
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your testimony might have been hearsay The affidavit was never

filed

13 On June 23 1961 a Ghezzi Truck tariff covering traffic
between Los Angeles Calif San Francisco Calif Portland Ore

Seattle Wash and Alaskan ports was mailed to this Commission
This tariff became effective on June 28 1961

The Examiner concluded that Ghezzi Trucking Inc was operat
ing as a common carrier in interstate commerce prior to June 28

1961 without an effective tariff on file here and hence in violation

of section 2 of the Act Although no Ghezzi exceptions have been
filed we have weighed the evidence with respect to this respond
ent and in our opinion it does not support the Examiner s con

elusion that Ghezzi Truck has violated the Act N 0 question as to

credibility of witnesses is involved The Examiner s conclusion

as to Ghezzi Truck s pre June 28 1961 operations is based on a

pecific finding that its counsel Hstated that respondent Ghez i
Truck had been operating as a common carrier in interstate com

merce prior to June 1961 without having filed a tariff with the
Federal Maritime Board The Examiner describes this testimony
as Hevidence introduced on behalf of this respondent Ghezzi
Truck As Mr Rice according to the transcript was Hcalled as a

witness presumably by Hearing Counsel who directly examined

him the accuracy of the description is at least questionable More

important the statement in question that Ghezzi Truck had been

operating as a common carrier prior to June 1961 without having
filed a tariff with the Federal Maritime Board was not made The

witness did testify at one point that HI believe at times he Ghezzi
was actually engaged as a common carrier but immediately de

stroyed any weight this statement might carry even as to the

individual he was talking about by stating that it His my inter

pretation from some facts that have been given me Again he
testified that Hit was Mr Ghezzi s intent to engage as a common

carrier but by continuing the sentence Hand he did attempt to
make a filing of what he thought was a tariff with the Federal
Maritime Board sometime in the first part of June 1961 makes it

quite impossible to construe this as an affirmation of past common

carriage even by the individual Ghezzi Mr Rice testified that in
June prior to June 23 1961 HI looked the thing overand felt that

he had to cease any operations at that time until such time as he
had a proper tariff on file but continued Hit is my understanding
that he did so from what I know and did not commence acting as
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a common carrier in this trade until such time as the tariff was

actually filed sic

Weare unable on this record to find that Ghezzi Truck operated
as a common carrier or otherwise prior to June 1961 The record
is devoid of any evidence that it did and also of any evidence as

to ports served frequency of service cargo carried advertising
charges or solicitation of business by Ghezzi Truck

AS TO KLT

It is quite clear that we cannot make findings or conclusions

with respect to the common carrier non common carrier status of

this respondent if as alleged in its exceptions the record before us

is that of a proceeding in which the examiner denied this respond
ent full and fair hearing and due process of law We would take

no action as to KLT if we agreed with KLT s contention that as to
it the evidentiary hearing was unfair even if such unfairness

was not serious enough to amount to a denial of due process

The facts relevant to KLT s contention in this regard are stated
in the lettered paragraphs immediately follqwing

a KLT was represented at the hearing by Raymond J Peter

sen Mr Petersen called no witnesses and introduced no exhibits
but did cross examine Ed L Kimbrell Captain Kimbrell presi
dent of KLT who was called and directly examined by Hearing
Counsel

b During Captain Kimbrell s testimony exhibits 3 to 15 in
clusive were introduced in evidence Mr Peterson objected tc

only one exhibit 5 With respect to this exhibit the Examiner

stated that Exhibit No 5 will be received in evidence in order to

avoid confusion to questions that have been asked on the record

Otherwise unless Captain Kimbrell was asked some questions
regarding Exhibit 5 it will be used for no other purpose

c With respect to exhibit 5 the Examiner in his initial de

cision said

At the hearing an exhibit identified as No 5 was offered in evidence b
the Hearing Counsel This exhibit had been prepared by an employee of the
Federal Maritime Commission from records of the respondent KLT The
exhibit contains information concerning a northbound voyage made b

respondent in 1961 and is alleged by Hearing Counsel to be representative
of other voyages Prior to offering the exhibit il evidence the President 01
respondent corporation had been queried concerning the exhibit Neithet
the underlying documents nor the agent who had prepared the exhibit waE

present at the hearing Upon objection to receipt in evidence of the exhibit
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by counsel for respondent the exhibit was received for the limited purpose
of being available for reference as to questions the respondent s President

had answered concerning it Such answersgenerally tended to becloud rather

than substantiate data in the exhibit In the circumstances none of the

findings of fact or conclusions of law herein made concerning Kimbrell
Lawrence Transportation Inc is based in any degree upon the aforesaid
exhibit

d When the Examiner was ready to set dates for brief filingl
etc counsel for Alaska Steamship Company acommon carrier in

the trade which had intervened was permitted no party object
ing to make an oral statement on Alaskan transportation prob
lems in general and the problems of common carriers by water

in the Alaska trade particularly This statement summed QP at

most to an informal complaint about the scope and adequacy of the

proceeding It was in no sense an oral argument by counsel with

respect to the common carrier non common carrier status of his

client or KLT Alaska Steamship Company is admittedly a com

mon carrier

e After Mr Long s statement and a ruling that a motion to

dismiss as to KLT must be in writing to which Mr Peterson

acceded the following was said
Mr Petersen Perhaps I might be afforded the same right that was given

ro Mr Long to make a short statement to the Examiner

Examiner Sweeney If you care to

Mr Petersen Imainly wanted to point out this that I am not certain that
It has been made clear in the course of this investigation the unique position
hat Kimbrell Lawrence Transportation is in because compared with other

espondents and the intervener Alaska Steamship Company
Mr Wohlstetter Interrupting Excuse me Mr Petersen I don t mean

3 interrupt but I feel that it is necessary to do so to protect the rights of
he intervener in this proceeding Aleutian Marine Transportation Company
Mr Examiner I must object to what is going to be a legal argument and
liscussion of facts produced at this h earing prior to the submission of brief

had no objection to Mr Long s statement because it covered the position of
he Alaska Steamship Company which you will recall I inquired about at the
inception of this hearing and related to carriers who have not been named
espondents in this proceeding
I think it would confer an unfavorable advantage upon the respondent
imbrell Lawrence to argue this matter orally at this time before the Ex

Lminer prejudicing the position of Aleutian Marine Transport who will take
he position that Kimbrell Lawrence Transportation Company is a common

arrier required to file tariffs

Examiner Sweeney In view of your objection we will hear no fUrther
rom Mr Petersen then on this mater
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Mr Petersen Mr Sweeney I don t like to labor a point but Mr
Wohlstetter s statement to you not withstanding are you aware or I should

say is it within your immediate attention that Rule 10 X does provide that
a request for oral argument at the close of testimony will be granted or

denied by the presiding officer at his discretion I might say that if

Aleutian Marine is going to be prejudiced by anything we say we feel that

we have already been prejudiced by anything that Mr Long has said I

don t understand the import of your ruling One party is allowed to address

the court verbally and someone else is not

Examiner Sweeney Mr Long made a statement in lieu of presentinf
testimony or witnesses

Mr Petersen I presented no witnesses

Examiner Sweeney You have exhibits have you not

Mr Petersen I have no exhibits

Mr Wohlstetter Mr Examiner nobody in this room objected to Mr

Long s making a statement and I certainly didn t acquiesce in it with all

idea of setting a standard for this procedure and as far as the oral argu

ment at the end of the hearing that has customarily been permitted when

no briefs have been filed as a substitute for the filing of briefs

Mr Petersen I appreciate Mr Wohlstetter s ernest sic desire to repre
sent his client 1 think at this point we are both reading the same book

Examiner Sweeney I have already ruled on it Mr Petersen

Mr Petersen I just wanted to make sure that the Examiner was awart

of Rule 10 x that provides for it

Examiner Sweeney Yes I understand I made the ruling
Mr Petersen May I ask the Examiner to clarify for me what thE

distinction in his mind is between my request and that of the counsel fo
Alaska Steamship Company

Examiner Sweeney Because you want to argue now the case as to whethe
or not your client is a common carrier

Mr Petersen I initially asked for permission to make a motion to dismiss

I subsequently
Examiner Sweeney Interrupting You have the privilege of making

motion to dismiss in writing

Mr Petersen I acceded to your ruling that that cannot be done verbally
but then I am now asking the Examiner for the privilege to address

Examiner Sweeney Interrupting An oral argument

Mr Petersen A clarification position of my client

Mr Wohlstetter I objectto any argument at this time on behalf of aT

adversary party Aleutian Marine Transport I waived my objection in thl

case of Mr Long as did everybody else in this proceeding

Examiner Sweeney If you feel the record is not clear Mr Petersen

Captain Kimbrell is here in the room you may recall him and question hin

or interrogate him

Mr Petersen Then your ruling is that we will not have an opportunitJ
to make any sort of a verbal statement for the record
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Examiner Sweeney You asked to make oral argument That s What I am

ruling on

Mr Petersen I just want to make it clear I just want to make the sa e

ind of statement Mr Long made just a statement of our position
Mr Wohlstetter I object to an argument or statement on behalf of the

respondent in this proceeding over objections
Examiner Sweeney I have already ruled on the request for oral argument
Mr Petersen Mr Sweeney would you be kind enough to rule on my

request then to wrbally address the Examiner with respect to clarification
f our position
Examiner Sweeniey Do you have a question

Mr Petersen I want to clarify for the record what the position of
imbrell Lawrence Transportation Inc is as compared to the other respon

lents

Examiner Sweeney You will be given an opportunity in your brief to do
hat and an opportunity on exception and you will be given an opportunity
0 request oral argument before the Federal Maritime Commission

f In due course KLT filed its brief the Examiner issued an

lnitial decision and KLT has filed exceptions Although afforded

pportunity to argue the case orally before the full membership
f the Commission KLT counsel Mr Petersen declined to do

0 KLT claims in its exceptions that after first denying KLT the

right of oral argument which was extended to another party
obviously Alaska Steamship Company an intervener to this

proceeding the Examiner refused to receive further testimony
from KLT unless it elected to recall Captain Kimbrell for inter

rogation
There is considerable ambiguity in KLT s oral and written

tatements We extract from them two complaints the first that
the Examiner refused to permit counsel for KLT to argue orally
the merits of this case This the Examiner did exercising discre
tion vested in him by rule 10 x of our Rules of Practice and
Procedure Rule 10 x reads

Oral argument at hearings A request for oral argument at the close of
testimony will be granted or denied by the presiding officer in his discretion

KLT s counsel orally at the evidentiary hearing and in the writ
ten exceptions before us has demonstrated his familiarity with
Dur rule Any disadvantage we think there was none to KLT
in presenting its case to the ExamIner without oral argument is

surely cured by its written brief and exceptions and the oppor
tunity to argue the case orally before us which KLT declined
We have carefully considered KLT s brief and exceptions in reach

ing our decision as to KLT It is always to be remembered that
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in this matter we are not simply affirming reversing or modify
ing the examiner s initial decision Weare finding the facts and

applying the law to KLT after full consideration of KLT counsel s

arguments It may be pointed out that the only clear cut decision
that oral as distinguished from written argument is required as

due process vas reversed by the Supreme Court which said that
the right of oral argument as a matter of procedural due process

varies from case to case in accordance with differing circum

stances as do other procedural regulations F G G v W J R the

Goodwill StaNon 337 US 265 276 1949 In this decision the

court discussed Londoner cited by KLT and called attention to
its statement in i1 St Morgan 298 U S 468 481 1936 that ar

gument may be oral or written And in the W J R case there was

no opportunity for oral argurnent Here there was complete op
portunity for KLT s case to be argued orally before us by its
counsel We fully subscribe to the following statement by Joseph I

B Eastman when as chairman of the Interstate Commerce Com
mission he said

There is no safe substitute in the procedure of the tribunal for full hear
ing and argument of the issues when they are in controversy although the

hearing need not always be oral This takes time but it is time well spen1
Emphasis supplied

KLT seeks to refine this point in a novel and as it apparently
believes a more powerful manner as follows KLT inferentially
and none too clearly alleges that the Examiner acting within the

scope of his discretion determined to hear oral argument and that
once that discretion is exercised in favor of oral argument each

party is entitled to the right of argument Apparently KLT
seeks to conjure up the spectacle of a judge who in an adversary
proceeding listens attentively to one side and refuses to let the

other side speak at all But no such unedifying performance
occurred Counsel for Alaska Steamship Company obviously dis
satisfied with the scope of this proceeding who called no witnesses
flIed neither brief nor exceptions and did not participate in oral

argument before us blew off a little steam to the Examiner
His statement certainly was in no sense an argument on the merits
of this case see finding d above Neither KLT nor anyone

else objected Counsel for KLT then sought what he called the

same right that was given to Mr Long to Inake a short statement

to the examiner The Examiner permitted him to proceed It

iInmediately appeared that KLT s short statement would be

detailed legal argument seeking to convince the Examiner that
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KLT had not been operating as a common carrier While con

stantly recurring to the theme that the statement he desired to
make was the same kind of statement Mr Long made counsels

repeated reference to our rule 10 x on oral argument shows
he knew it was something else Counsel for intervening Aleutian
Marine Transport stating that his client s position was adverse to
KLT objected to oral argument and the Examiner decided against
it At the last KLT counsel reiterated his desire to clarity for

the record what the position of Kimbrell Lawrence Transportation
Inc is as compared to the other respondents The Examiner

replied that you will be given an opportunity in your brief to do
that and an opportunity on exception and you will be given an

opportunity to request oral argument before the Federal Maritime
Commission

The record on the point sums up to the fact that prior to the
Examiner s initial decision KLT presented written argument to
the Examiner Subsequ ntly and prior to this decision KLT
declined to present oral but did present written argument to us

We think it has had more than sufficient opportunity to say its
say and it has said it We find no evidence in this record that
the Examiner was guilty of any impropriety or much less
denial of due process of law

KLT in its exceptions claims that the Examiner refused to
receive further testimony from KLT unless it elected to recall

Captain Kimbrell for interrogation Plainly this is not so KLT

offe1 ed no further testimony and therefore the Examiner could
not and did not refuse to allow further testimony To support its

very serious charge KLT cites the transcript as quoted in finding
e above It shows that KLT counsel asked to make a short

statement to the Examiner This would not be testimony It
shows that he considered this statement covered by section 10 x

of our rules which governs argument not testimony It shows
that KLT counsel contended to the Examiner that this short
statement was the same as that of the counsel for Alaska Steam
ship Company which certainly was not testimony He stated that
he wished to clarify for the record the position of his client but
such a statement is not an offer of testimony And when the Ex
aminer said You asked to make oral argument That s what Im

ruling on KLT counsel did not demur but nevertheless now con

tends that he was asking to testify and that is what the Examiner
was ruling on KLT counsel even seeks to take advantage of the
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Examiner s expressed willingness to receive further testimony by
awholly unwarranted construction of the Examiner s statement to
mean that he would listen to the witness the Examiner nalned and
to no other The record conclusively negatives KLT s contention
that its right to present testimony was limited and th t it did
not receive a full and fair hearing KLT at this hearing was

accorded the right to present its case by oral or documentary evi
dence to submit rebuttal evidence and to conduct such cross

examination it felt was required for a full and true disclosure of
the facts and to argue the case to the Commission orally It could
ask no more KLT after the close of the evidentiary hearing and

before issuance of the Examiner s initial decision filed a brief
before the Examiner After receiving the examiner s initial de r

cision KLT excepted to it in writing and its exceptions have been
carefully considered in this decision This surely is all that was

required as due process especially as KLT declined to argue the
case orally before us

We turn now to make findings with respect to the common

carrier non common carrier status of KLT

14 This water carrier is incorporated in the State of Wash

ington and maintains an office in Seattle It operates one vessel I
which is 180 feet long and has cargo space of 631 net tons between

IISeattle and ports in western Alaska in the general areas of Shu

magin Island

15 On northbound voyages the respondent hauls any type of

general cargo including cargo requiring refrigeration offered to
it by one or more shippers However northbound sailings are

dependent upon prior commitments from shippers for utilization
of the available cargo space on the southbound return trip Such

cargo space on southbound hauls is usually booked by two or

three shippers of frozen fish In order to assure respondent s

service at ports in western Alaska those engaged in the fishing
industry in that area use respondent in obtaining supplies via

Seattle On some of the northbound voyages the respondent has
hauled shipments for numerous consignees including individual
fisherman while on other northbound trips the entire cargo space
has been devoted to a single shipper

16 In 1958 the respondent served 32 shippers and in 1959
it served 85 shippers In 1960 the respondent carried 6 604 tons
for 89 shippers The 3 shippers with the most tonnage in 1960

consigned a total of 2 623 tons and had an average shipment of
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245 tons the three shippers with the least tonnage consigned less

than 1 ton each During the first 8 months of 1961 the respondent
hauled 5 085 tons for 77 shippers Of that total 3 231 tons were

hauled for 3 shippers at an average shipment of 318 tons and

again the 3 smallest shippers shipped less than a ton each

17 Northbound shipments of general cargo move under one

of two forms of transportation agreements between respondent
and the shipper Such agreements differ only as to whether load

ing will be by the respondent or at the expense of the shipper
The transportation agreement covering southbound traffic pro
vides for loading by respondent In other pertinent respects the

agreements provide that respondent will make available and the

shipper will hire a stated amount of space aboard respondent s

vessel during a voyage from or to Seattle and a named Alaskan

port on or about a certain date and in consideration of a speci
fied sum of money to be paid by the shipper to respondent It is

also provided that the shipper will insure the cargo in his own

and respondent s name In addition to such insurance respondent
disclaims any responsibility for loss or damage to cargo The

described agreements are executed prior to carriage of the goods
in most but not all instances The respond nt also issues a com

bination shipping document which receipts for the shipper s goods
and bills the shipper for freight charges thereon

18 The respondent does not solicit cargo advertise services

or sailings or sail at regularly scheduled intervals Nevertheless

shippers in the Alaskan area served by respondent do know that

upon request the carrier will advise as to approximate sailing
dates Weather permitting service has been provided at approxi
mately monthly frequency A weekly marine trade magazine lists

respondent as sailing from Puget Sound to Alaska on a monthly
schedule However such publication is not made at respondent s

request nor with its consent

19 Freight charges by respondent are assessed by an em

ployee who did not tesUfy at the hearing The record does not

contain a detailed account of how this employee computes such

charges The President of respondent corporation did however

give a general description of the manner in which freight charges
are determined The rate making employee has divided general
commodities into about eight categories A different rate level

applies to each such category and further rates for a category
vary with the len h of haul Charges are computed by applying

7 F M C



318 FEDERAL MARITIME COMMISSION

the rate for the category of shipment and origin or destination

port to the amount of space specified in the transportation agree

ment A list of such rates is not published and so far as is shown

of record respondent s employee establishes rates by adding an

undisclosed percentage to rates published in common carrier

tariffs It was stated by way of illustration that a shipper would

not object to paying respondent 7 200 for transportation for

which he would have been charged about 7 000 under published
common carrier tariffs

20 KLT has not filed with this Commission or a predecessor
schedules showing its rates fares and charges

The foregoing fact findings were made by the Examiner who

heard KLT s president Captain Kimbrell testify Our inde

pendent consideration of the record confirms the Examiner s

appraisal of the facts and we make the above findings our own

KLT has excepted to the statement in finding 15 that north

bound KLT hauls any type of general cargo offered We think

it does and have so found upon substantfal evidence of record

As a matter of fact it is not essential to being a common carrier

that the carrier does haul or at least is willing to haul any type
of cargo A line may be a common calTier of certain commodities

as long as it is willi g to carry those commodities for all who wish

to ship them But we cannot feel that KLT which carries fishing

industry supplies for the fishing industry states that it will carry

the products of Montgomery Ward upon request has carried the

goods of Sears Roebuck and liquor for the general consumer can

be considered to carry only specialized industry cargo Captain
Kimbrell testified specifically that We don t specify any com

modities and that the only limitations on which cargo KLT

carries are vessel availability and the ports to be served He

stated that if revenue is adequate whether it arrives off bananas

or beans doesn t make any difference to us

KLT in its exceptions contends that notwithstanding the

examiner s specific statement that none of his findings of fact

or conclusions of law concerning KLT are based in any degree

upon Exhibit No 5 see our fact finding c above it may

be that the confusion which this exhibit engendered in the minds

of counsel and Examiner at time of hearing still persists Con

ceding atguendo that the Examiner erred in admitting Exhibit

No 5 for a limited and legitimate purpose and that the exhibit

engendered in the minds of counsel and Examineat ti1ne of

hearing I confusion which I I still persists this is at
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i

I
i

11
most harmless error Being forewarned by KLT s exceptions
and the Examiner s statement our finding c we have care

fully avoided Exhibit No 5

KLT further contends that the Examiner errs in that he un

duly isolates and lends a note of regularity to KLT s operations
by finding that respondent s ports in western Alaska are in the

general area of Shumagin Island KLT does not deny that it

actually operates between Seattle and ports in western Alaska in

the general area of Shumagin Island This is what the Examiner
found and what we have found This finding should not be con

strued as lending a note of regularity to KLT s operations as

KLT argues by failing to point out that KLT also serves ports
on the south side of the Alaskan peninsula which may well be

considered in the general area of Shumagin and ports between

Kodiak Island and the Aleutian Islands which might not be so

considered This failure to point out other service which is the

apparent basis of the exception has not misled and will not

mislead anybody

Ae we construe Captain Kimbrell s testimony there is a distinct

note of regularity in KLT s operations He said that he sees

every issue of the Marine Digest which for a period of one to

three years has listed KLT as sailing monthly from Puget Sound

ports to Alaska Unless KLT s sailings were approximately
monthly this listing would certainly not have continued to appear
so long Captain Kimbrell testified that KLT does not sail north

until it has commitments south in other words KLT s vessel is

not a wanderer or tramp it moves shuttlewise north and south

and loses no time searching the Alaskan coast for cargo Captain
Kimbrell testified that KLT has no problems in getting cargo and

that he advises shippers of KLT s sailing schedules when asked

by shippers and also that as to the rough west side of Alaska

the AleutIan Islands and the Alaska Peninsula KLT has no

competition Under such circumstances Captain Kimbrell s reiter

ation that KLT does not make regular monthly sailings appears

unimportant Doubtless KLT tries to live up to its monthly list

ing and we believe it is able to maintain an approximately
monthly frequency weather permitting as we have found But

if KLT s sailings were more or fewer than once a month or con

siderably irregular this fact would not alter our conclusion that

KLT is a common carrier in this trade What we have said dis

poses of KLT s exception to the Examiner s findings that KLT

has provided service at approximately monthly frequency Upon
7 F M C
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exceptions KLT urges us to hold that its operations are those

of a contract carrier and not a common carrier The determining
factors are the salient facts testified to by KLT s president and
inferences fairly drawn from his testimony Our findings 14 to

20 inclusive set these out KLT s service is one occupied bu i1y
between Seattle and Alaska carrying whatever cargo is offered
northbound to the Alaskan ports to be served on the voyage and

assured on each voyage of cargwaiting in Alaska to be loaded
aboard for the return trip to Seattle This is common carrier

service HOne transporting goods from place to place for hire

for such as see fit to employ him whether usually or occasionally
whether as a principal or an incidental occupation is a common

arrier Certain Carriers Engaged in Transportation Between

Pacific Coast Ports of the United States and Hawaii 3 U S M C
190 197 1950

KLT argues that it is not a common carrier because KLT has

never advertised its services or solicited for cargo has never

published a sailing schedule has no regular routes and no regular
ports of call and carries cargo only after it has initially secured
a negotiated written transportation agreement and it has neither

sought nor assumed an obligation to carry for others

Each of these points was unsuccessfully urged in support of

the contention of respondents in the case just cited In tinent

part our predecessor commission said at 196

On the common carrier issue Mills claims that there is no evidence that

he held himself out as a common carrier pointing out that the record does

not show that he ever published a sailing schedule solicited any cargo or

advertised that he would take the cargo of anyone or everyone to Hawaii

Such acts are n t essential to a common carrier status Citing cases Nor

is a holding out as a common carrier negatived as Mills contends it is by
the fact that the printed terms and conditions of the common carrier form

of bill of lading which he used were crossed out and the shipments covered

by separate contracts Common carriers are such by virtue of their occupa
tion notby virtue of the responsibilities under which they rest Citing cases

Captain Kimbrell s repeated and carefully calculated assertion
th t KLT has no Hregular routes no Hregular ports and no

Hregular sailing dates does not make KLT a tramp and unless

it does it does not help its contention that it is not a common

carrier This was settled long ago KLT is much more Hregular
than was Mills who made similar contentions but was held to be

a common carrier between the United States and Hawaii in the

case we have just referred to
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It cannot be successfully contended at this late date that a

carrier may avoid common car ier status by insisting on a trans

portation agreement with each shipper All cargo carried for

compensation moves on some fonn of transportation agreement
express or implied KLT s statement that it h s neither sought
nor assumed an obligation to carry for others is characteristically

cryptic If it nleans that KLT seeks only cargo from shippers
who will sign transportation agreements it is answered above

If it means that it has not sought cargo owned by persons other

than itself it is refuted by its own testimony If it means that

KLT has not sought or willingly assumed conlmon carrier status

and common carrier obligations this while true is of no aid to

KLT Common carrier status and obligations are results of a

carrier s operations not its desires

In view of other cargo carried by KLT it is of no significance
that its vessel was specially designed for carriage of frozen fish

and generally carries frozen fish and fishing industry supplies for

a few fishing companies Clearly KLT is not a private or indus

trial carrier Of even less consequence is it that KLT operating
under charter to one shipper may make an occasional bona fide
tramp sailing nd certainly it is not necessary to common car

rier status as KLT implies it is for a carrier to have a freight
agent a particular place to l d and unload cargo or provide
regular and complete terminal service These are among the

characteristics of liner berth operators but such operators are

emphatically not the only common carriers

We have carefully considered the evidence and written argu

ment of KLT We conclude upon the whole record that KLT has

been operating and is operating as a common carrier by water

between the States of Washington and Alaska without filing its

tariffs under section 2 of the Intercoastal Shipping Act 1933

thus violating that section of the Act A cease and desist order

will be entered

AS TO AOTA

AOTA has taken no exception to the following findings of fact

by the Examiner They are supported by substantial record evi

dence and we adopt them as our own

21 This unincorporated association of shippers who are

located in Alaska was formed in 1959 The purpose of the associa
tion is to transport cargo owned by members between places or

the inland waters of southeastern Alaska or between such places
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and places on the inland waters of the State of vVashington
Membership in the association is on an annual basis which is

initiated or renewed in April or IVlay of each year by agreement

among the shipper members who as a prerequisite n1ust be doing
business in Alaska Admission to membership is then closed for

a year Applications for membership have been rejected in some

instances on the grounds that available cargo space is insufficient

to accommodate more members

22 In the fiscal year beginning on April 20 1961 there were

104 members as named in the Appendix hereto We omit the

names which can have no relevance This membership covers

most if not all of the various types of consignors or consignees

among the shipping public in southeastern Alaska The wide

range of service offered by respondent is further indicated by the

numerous comn10c1ities on which freight charges have been as

sessed Appliances beer and mixer boats frozen bread bin

trucks bottles wood and fibre boxes building material cans can

ends containers cigarettes tobacco coal cooperage cordage
dairy products eggs canned fish cured fish frozen fish canned

crab frozen crab fruits vegetables potatoes onions furniture

groceries insulating n1aterial lmnber liquor plywood salt tanks

matches potato chips melons wallboard radios and televisions

Additionally respondent assesses charges on freight n o s

23 The respondent association in its membership agreement
each year has appointed Mr S B Dahl who does business under

the name S B Dahl Agency as its attorney with power to charter

and operate vessels for the as ociation Such agreement also

provides that the chartered vessels shall not be used to transport
the cargo of shippers who are not members that members will

pay for their shipments in an amount equal to that which they
would have paid on a specified date February 1 1961 in the

latest agreement if they had consigned the shipment via means

customarily used by the shipper that members will pay pro rata

for costs in excess of annual expenses and will share pro rata in

the distribution of income which exceeds annual expenses and

that the association the chartered vessels and the owners thereof

and other members are released from liability for loss of or dam

age to cargo If members do not use respondents services they
do not pay freight charges beco1l1e liable for expenses in excess

fincome or share in any surplus
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24 At the time of the hearing two vessels were being oper
ated by Dahl under bareboat charters These vessels have refrig
erated cargo space and are under 150 gross tons

25 Freight charges on shipments are assessed by clerks

employed by Dahl at his Seattle office The amounts they assess

are taken from a list which was established by Dahl after refer
ence to and on the level of commodity rates in the tariffs of a

common carrier by water The latter carrier serves between
Seattle and Alaska and its tariffs are on file with the Commission

26 In return for his services Dahl collects agency fees based
on the annual gross income derived from freight charges paid
during the fiscal year by association members He pays his em

ployees from such fees In the fiscal year 1960 1961 the gross
assessments were 543 338 and Dahl received agency fees totaling
40 792 During each of the two fiscal years completed at the

time of the hearing there was a surplus This extra income is

being held in reserve for contingent liabilities Later if sur

pluses continue to be earned an annual pro rata distribution
will be made to members in accordance with the terms of the

membership agreement
27 Solicitation of cargo and advertisement of sailing sched

ules are unnecessary for operations such as those conducted by
respondent Members know that Ketchikan and Sitka will be
served weekly and that dependent upon the season other Alaskan

ports will be served on a regular but less frequent basis On
northbound sailings from Seattle the members notify parties
from whom they purchase goods to send such cargo via Alaska

Outport Transportation Association The latter vendors contact
the S B Dahl Agency for advice as to sailing dates and receipt
of cargo

28 In the last completed fiscal year 1960 1961 the respondent
transported 15 866 revenue tons of general cargo for 94 shippers
One shipper consigned a total of 2 719 revenue tons and amounts

shipped by other members ranged to as little as one half revenue

ton

29 AOTA has not filed with this Commission or a predecessor
schedules showing its rates fares and charges

Inasmuch as there is considerable similarity in the factual and

legal positions of AOTA and KMCA we win state the fact

findings as to KIVICA at this point and thereafter take up the
contentions of both AOTA and KMCA
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30 This corporate respondent is a successor to an unincorpo
rated association known as Ketchikan Merchants Charter Associa

tion The latter organization was created in 1952 by merchants
in southeastern Alaska to operate vessels to and from Seattle in

the transportation of their freight Subsequently upon libel for

penalties imposed by the U S Coast Guard for violation of 46

U S Code section 404 supra such transportation was considered
by the U S District Court Western District of Washington
Northern Division

31 A decision by the District Court was rendered on June
9 1959 and is reported in U S v Ketchikan Mchts Cha1 ter

Asso American Maritime Cases 1959 at page 2085 It was

found that uninspected diesel screw merchant vessels of above

15 tons were regularly operated between Seattle and ports in

southeastern Alaska in transporting freight owned by members

of the Ketchikan Merchants Charter Association Freight charges
on the level of common carrier rates were assessed on the basis
of the weight or cube of the individual shipments by members

The court decided that although demise charters were used to
establish the relationship of the vessel owners and the shippers
through the Ketchikan Merchants Charter Association such docu

ment was not in fact a demise charter but merely an arrangement
to carry out what was in fact a shipment of goods for hire on

uninspected vessels in violation of the statute

32 In view of this decision and the fact that Public Law

85 739 supra had been passed in the meantime Ketchikan Mer
chants Charter Association was disbanded in the belief that it

was necessary to incorporate to be eligible for exemption from

U S Coast Guard inspection under that law On September 14

1959 articles of incorporation of the Ketchikan Merchants Coop
erative Association Inc were found to conform with the pro
visions of the Alaskan Cooperative Corporation Act Chapter 107

SLA 1959 and a certificate of incorporation was issued by the

Commissioner of Commerce State of Alaska

33 There are about 300 members in the respondent incorpo
rated association Requirements for membership are that an ap

plicant be doing business in Alaska If accepted by a two thirds

vote of the board of directors the new member pays a nominal
initiation fee
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34 Four vessels one owned and the others chartered are

operated by respondent These vessels are each self propelled
diesel powered under 150 gross tons and with refrigerated space
for cargo General commodities including some commodities

requiring refrigeration which belong to members of the associa
tion are transported in these vessels The principal lading on

southbound voyages consists of fish products On northbound

voyages the shipments are of general commodities which mem

bers of respondent corporation have instructed their suppliers
to ship on vessels operated by respondent

35 The board of directors of respondent corporation meets

quarterly and at such times determines the freight charges to
be applied to commodities shipped by its members These charges
are labeled assessments by respondent and are based on weight
or measurement They are formulated with due consideration
to the rates of common carriers by water and are designed to
return gross revenues sufficient to pay expenses of administration
and operation Freight charges applied by respondent have been

insufficient to meet expenses The deficits have been covered by
issuing unsecured notes to some of the members in return for

money in the various amounts of the notes Such loans both as

to the member making the loan and the amount loaned are

voluntary The loans have been necessary to enable the continu
ance of operations by respondent The lenders have little or no

expectation of repaYment

36 The record affords no evidence which shows why this

respondent operates at a deficit under freight charges patterned
on common carrier rates whereas respondent Alaska Outport
Transportation Association a carrier also organized on a non

profit basis with freight charges established in the light of com

mon carrier rates is able to pay its operating agent a substantial
commission and earn a surplus The existence of such a differ
ence in operating results however aptly illustrates why oper
ating expenses and revenue yields are matters which are only
incidental to and not determinative Qf common carrier status

37 Bills of lading are not issued by this respondent but

freight charges are billed to shippers by means of expense bills

The freight charges are applied on aweight or measurement basis
depending on the commodity being shipped and payment thereof
by the shipper is for the actual weight carried or vessel space
utilized on the trip from or to Seattle
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38 There is no solicitation of cargo or advertisement of

sailing schedules by respondent Since respondent transports
only cargo which is shipped or received by its members such

activities are unnecessary The members do knowthat respondent
in the operation of four vessels can give reasonably regular serv

ice between Seattle and southeastern Alaska When members

purchase goods which are produced outside Alaska they instruct

the sellers to ship via Ketchikan Merchants Cooperative Associa

tion Inc Upon inquiry by such vendors the respondent s agent
in Seattle advises of the next available sailing date when the

shipment can be accommodated Respondent carries insurance

covering loss or damage to cargo subject to a deductible of 500

per voyage

39 In the year 1960 this respondent transported 20 874 gross
tons for 339 members the average shipment thus being about 62

gross tons The most freight charges paid by one shipper were

51 075 and the least total charges paid by a shipper were 2 14

Similar data for the first half of 1961 are 8 970 gross tons 264

members 34 gross tons average shipment 26 455 largest total

freight charges for one shipper 2 14 smallest total freight
charges

40 KMCA has not filed with this Commission or a predeces
sor schedules showing its rates fares and charges

The foregoing findings 29 to 40 inclusive were made by
the examiner are not excepted to by KMCA and we make them

our own KMCA does request that we make certain findings
presented to the Examiner which the Examiner neither accepted
nor rejected These are set out as an appendix to this decision

except for the first sentence actually a conclusion of proposed
finding b which reads KMCA does not carry cargo for the

general public and is discussed below To a considerable extent

the requested findings are substantially made above To the ex

tent that they are not made above their relevance is doubtful

and their aggregate effect is negligible and they are not incon

sistent with our ultimate conclusions with respect to KMCA
With the exception of the conclusion that KMCA does not carry

cargo for the general public First sentence of proposed find

ing 6 the request of KMCA that we adopt these proposed
findings is granted KMCA asserts that it carries cargo for its

membership and that the only restriction upon its membership
is that members shall be licensed to do business in Alaska In

our opinion the carriage of cargo in this trade for all persons
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licensed to do business in Alaska who are willing to pay a nominal

membership fee is the carriage of cargo for the general public
While at KMCA s request we find that KMCA has refused mem

bership to some it is clear that nlembership is refused only to

persons not authorized to do business in Alaska

We question the relevance of finding 12 to the effect that

KMCA s president has received certain legal advice not as to

KMCA s carrier status from his own counsel and from the

Attorney General of Alaska but make it in order that the com

plete picture as seen by KMCA itself may be presented herein

What has been said heretofore in connect ion with KLT dis

poses of AOTA s reliance upon lack of overt cargo solicitation
such as advertising and publication of sailing schedul s as facts

which prevent it from being a common carrier What we have

pointed out with respect to KMCA Le that restricting carriage to

a substantially unrestricted membership does not make KMCA
other than a common carrier applies also to AOTA A private
distinguished from a common carrier is essentially a carrier

which carries for itself as distinguished from a carrier w ich

carries for others This is the effect of various decisions cited

by AOTA such as the Supreme Court s holding with reference t

the Uncle Sam Oil Company in The Pipe Line Cases 234 U S

548 562 1914

To expand the private carrier concept to the arrangements
set up by AOTA and KMCA in which there is no common owner

ship of cargo between the diverse entities setting up the transpor
tation system is simply not logically or legally sustainable

Both AOTA and KMCA argue that Public Law 85 739 ex

mpts them from common carrier status It does not P L 85

739 was enacted for one purpose and one only to exempt non

profit or cooperative associations from compulsory inspection of

heir vessels under 150 gross tons which prior to P L 85 739 s

nactment was required by 46 USC 404 It accomplishes nothing
nore Its effect is expressly limited to 46 USC 404 the statute it

lmends and it has no effect upon section 2 of the Intercoastal

Shipping Act 1933

Public Law 85 739 was the result of a decision of the United

States District Court for the Western District of Washington
Jorthern Division in 1959 reported in 1959 AMC 2085 Con

eding a1 guendo that as AOTA complains the Examiner viewed

hat case as authority for holding the operations of AOTA and
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KMCA common carriage and that KMCA s operations are now

entirely different we do not base our decision upon any belief
that the District Court in that case held that KMCA was oper

ating as a common carrier It held as AOTA states that KMCA

was operating ufor hire It is significant however that the relief

from compulsory inspection sought and secured had to be by
congressional action which was in no way inconsistent with the

court s decision that the carrying was ufor hire It has long
been settled although both KMCA and AOTA contend to the

contrary that it is not necessary to make or even seek a profit
in order to be carrying for hire California v United States 297

U S 175 1936 No decisions holding to the contrary are cited

by respondents
The contention made specifically by AOTA and inferentially

by KMCA that if these organizations are common carriers they
are by reason of that fact deprived of the exemption granted by
P L 85 739 is unsound It is necessary to say in reply only thai

Congress has in no way conditioned the exemption upon non

common carrier status It has conditioned it only upon the

vessels being under 150 gross tons and being owned or demise

chartered to a cooperative or association engaged solely in trans

porting cargo owned by anyone or more of the members of sucl1

cooperative or association between designated areas These con

ditions can be met by vessels operated by AOTA and KMCA a

common carriers Of courset even if as to KMCA and AOTA
common carrier status would deprive them of the exemption
this fact would not determine that they are not common carriers

AOTA makes two other specific contentions with respect t

P L 85 739 which we set out and answer here

1 Congress did not consider vessels operated by nonprofit association

and carrying only the goods of their own members to be common carriers

There is nothing which supports this statement

412 It Congress issued its mandate for the performance of transportatiOl
of this character until adequate frequent common carrier service wa

available

No BUch mandate exists

Both AOTA and KMCA appear to argue inferentially that Con

gress by enacting P L 85 739 has authorized if not directed thl

Commission to exempt cooperatives and non profit organization
operating as common carriers from the tariff filing requiremen
which section 2 of the Intercoastal Shipping Act imposes UpOl
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all common carriers without exception There is nothing in P L

85 739 which constitutes such direction or authorization

Both KMCA and AOTA complain becau e the Examiner did
not discuss a considerable number of cases rgued in their briefs

and advanced again in their exceptions Their conclusion is that
his failure to discuss them proves that he did not consider them

a clear non sequitur They have all received careful consideration

here and our own conclusion is that the Examiner did not discuss

them because he considered them as we do inapplicable upon

their facts We are unable as an example to assimilate KMCA

or AOTA with the free enterpriser the m n of many pursuits
including farming girining livestock raising and trucking held

a contract carrier in Home Insurance Company v Riddell 252

F 2d 1 5th Cir 1958 Neither AOTA nor KMCA resembles in

any way the fishing boat master who charte ed his 60 foot motor

boat out of Bayou La Battre to carefully seleCted groups and was

held not to be a common carrier in Semori v Royal Indemnity
Company 279 F 2d 737 5th Cir 1960 The principles which

govern the regulation of mutual telephone companies as public
utilities by the States are not necessarily those considered by
Congress to be applicable with respect to interstate and inter

coastal carriers by water I
We conclude that AOTA and KMCA have been operating and

are operating as common carriers by watet between the States
of Washington and Alaska without filing ta iffs under section 2

I

of the Intercoastal Shipping Act 1933 thus violating that sec

tion of the Act and requiring us to issue to each of them an

order to cease and desist from such violation

AOTA and KMCA take the position that if they are common

carriers they lose the exemption from Coast Guard inspection
granted by Title 46 Sec 404 of the United States Code To be

entitled to this exemption the vessel must be owned by or demise

chartered to a nonprofit organization engaged solely in trans

porting cargo owned by anyone or more of the members of such

cooperative or association on a nonprofit basis It is argued that

a common carrier must carry within its capacity for all who

seek to utilize its services and therefore AOTA and KMCA must

carry for non members We do not agree that they must carry
for non members Membership in the organization which carries

with it the right to ship and pro rata liability with respect to

shipments by other members is a reasonable condition of car

riage and so long as it is required of all shippers alike will

7 F M C
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1

certainly not detract from comm on carrier status AOTA and

KMCA must know well in advance who will patronize their car

riers and to what extent This is absolutely necessary in order

to obtain sufficient vessels for each open season and avoid shut

ting out their members As nonpr ofit operators they can take

no chance of overtonnaging It is true that the unique positi on of

KMCA and AOTA with respect to the exemption statute poses
certain difficulties in regard to the form of tariffs and rules but

we are quite sure that these can be solved

We also desire to make it quite clear that pro rata return of

payments for carrying cargo in order to avoid profit making will

not be considered violati on of the Shipping Act 1916

We take occasion here to point out primarily for the future

that failure of Commissi on personnel to advise that an organiza
tion which has furnished full operating details is a comm on car

rier and required to file tariffs in no way militates against Com Imission decision that the organization is a comm on carrier and

Irequired to file Neither would a direct statement by our staff

that the organization is not a comm on carrier It is unnecessary

to cite cases to sUPPort a principle So well established

At the same time we wish it to be completely clear that we do

not consider an inquiry by a carrier as to its status as any evi

dence however slight that it is a comm on carrier Pro ofof such

inquiry is not even admissible for that purpose The comm on

carrier non comm on carrier status of each operator is always
dependent primarily upon the method of operation made up of

many details This proceeding was originally designed to clarify
the question as to what class of carriers in the Alaskan trade are

common carriers required to file tariffs We hope and believe

it accomplishes its purpose It makes clear that such as Stark
weather and Shimmel are not subject to the filing requirements
of section 2 of the Intercoastal Act It makes equally clear that

carriers like KLT AOTA and KMCA must file

It was of course not necessary for a proceeding of this nature

to be filed The Commissi on s predecessor might simply have

caused proceedings to be instituted for penalties The unclear

situation prior to this opinion may have made such action appear
harsh We do not anticipate that those falling within the scope

of this opinion will fail to file within a reasonable time

An appropriate order will be entered

7 F MC
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APPENDIX

fINDINGS REQUESTED AND AS NUMBERED BY KMCA

IN ITS EXCEPTIONS

5 KMCA is a non profit cooperative association Article V of its articles

f incorporation provides as follows
This cooperative corporation is one which does not contemplate pecuniary gain or profit to

he members thereof and is organized for non profit purposes and no part of any net earnings
hereof shall inure to the benefit of anymember orother individual

II
6 Its carriage of cargo is restricted to its membership It has refused

argo offerings by persons who are not members of the Associatio It does
not handle express shipments it does not carry mail it does not carry any

nilitary freight it does not carry personal effects or household goods The

issociation does not solicit freight or advertise its sailings or service

7 The By Laws of the Association restrict membership to persons who

ave been licensed to do business in the State of Alaska The membership

requirements have been honored and persons have been refused admission

o the Association A freight forwarder would notbe eligible for membership
I branch of the military or government department woulI not be able to

join the Association Churches and other like institutions would notbe eligible
for memberships since they are not licensed to do business in Alaska

Members of KMCA are elected by the Board of Directors and an affirmative

vote of two thirds of the Board is required The membership has been

constant during the past two years A written membership application in

form set out in the By Laws accompanied by a membership fee of 10 is

required
8 Sailings are made to meet the requirements of the membership and

KMCA has held up its sailings as long as three and one half days to meet

membership needs This is not and cannot be done by common carriers

9 Revenues of the Association are obtained in the following manneThe

Board of Directors determines the amount of initial assessments to be made

l gainst members who tender their frGight to be transported on the Associa

tion s vessels It is attempted to have these assessments defray the operating
cost of the Association and to contain no element of profit The assessments

have been on the low rather than on the high side and the Association s op

erations have resulted in a loss for the eight month period ended May 31

1961 of 28 822 65 and a cumulative loss from operations as of that date of

184 436 65

10 The Association has no paid in capital and would not have been able

t operate on the basis of these assessments alone

Additional funds are raised from the membership to make up the deficits

which contributions are unrelated to the volume or particular type of com

modity shipped by the member contributor For example one of the smallest

shippers in the Association City Motor Service was one of these contributors

Although these contributions are technically carried in the company s

books as loans there is no expectation whatsoever by the contributing

member that he will ever get his money back
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ORDER

FEDERAL MARITIME COMMISSION

No 952

NVESTIGATION OF TARIFF FILING PRACTICES OF CARRIERS BETWEEN

CONTIGUOUS STATES OF THE UNITED STATES AND ALASKA

Full investigation of the matters involved in this proceeding
having been completed and the Commission on August 2 1962

entered its decision herein which decision is made a part hereof

1t is ordered

1 That as to William Shimmel Dan Starkweather and
Ghezzi Trucking Inc including Alfred J Ghezzi Jr and Alfred

C Ghezzi d b a Ghezzi Towing Co and or Ghezzi Barge Co

this proceeding be and it hereby is dismissed

2 That Kimbrell Lawrence Transportation Inc Alaska Out

port Transportation Association and Ketchikan Merchants Coop
erative Association Inc and each of them be and they hereby
are ordered to cease and desist from their operations by water

between Alaska and other of the United States within 60 days
after the date of this order unless within said 60 day period they
shall file with the Commission tariffs covering their said opera

tions and keep open to public inspection schedules showing rates

fares and charges pursuant to the provisions of section 2 of the

Intercoastal Shipping Act 1933

By the Commission August 2 1962

Sgd THOMAS LISI

Secretary
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FEDERAL MARITIME COMMISSION

No 994

AMERICAN UNION TRANSPORT INC INCREASED

RATES ON SUGAR REFINED OR TURBINATED IN BAGS

Decided August 16 1962

Proposed increased rates on sugar refined or turbinated in bags from port
in Puerto Rico to Atlantic ports of the United States found just and
reasonable Order of suspension should be vacated and proceedinli
discontinued

Robert N Kharasch for respondent
Donald J Brunner and Robert J Blackwell as Hearing Counsel

INITIAL DECISION OF ARNOLD J ROTH EXAMINERl

By third revised page No 202 of its Inward Freight Tariff
No 7 FMC F No 7 filed with the Commission to become effectivE

May 2 1962 respondent American Union Transport Inc pro
posed to increase its rate on sugar refined or turbinated in bags

sugar from ports in Puerto Rico to Atlantic ports of the United
States from 65 cents3 any quantity to 65 cents minimum 50J
short tons and 75 cents any quantity The proposed rates arE

restricted to apply on palletized shipments only the quantity per
pallet to be a minimum of one short ton and include the return

1 In the absense of exceptions thereto by the parties and upon notice by the commission

the initial decision of the Examiner became the decision of the Commission on the datE
shown Section 8 a of the Administrative Procedure Act and the Rules 18 d and 18 h

of the Commissioner s Rules of Practice and Procedure
2 Fourth revised page No 20 of the same tariff tiled to become effective May 26 1962

also suspended and brought under investigation makes minor changes in the conditions
attached to the proposed rates but does not change the level of the rates Reference herein
to the proposed rates will include the changes t hus made

I Rates and charges are stated per 100 pounds

7 F M C
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fempty pallets to the respondent s terminal in Puerto Rico when
eturned to its terminal in New York All bookings under the

roposed rates are subject to prior arrangement By order of

pril 30 1962 the Commission instituted this investigation on

ts own potion to determine the justness reasonableness and
awfulness of the said tariff schedules pursuant to th Shipping
ct 1916 as amended 46 V S C 801 et seq and the Intercoastal
hipping Act 1933 46 V S C 843 et seq and suspended the
peration of the schedules to and including September 1 1962
No shippers of sugar intervened in the proceeding By agree

nent of respondent and Hearing Counsel at a prehearing con

erence held May 21 1962 evidence and arguments were received

y written submission in the form specified in Rule 11 b of the
Rules of Practice and Procedure 46 CFR 201182

During 1961 and 1962 to date respondent has carried no sugar
t shows that its present rate of 65 cents any quantity is in

mfficient by a wide margin to pay the full costs ofcarrying sugar
tIearing Counsel while differing with respondent to some extent
1S to the proper method of calculating unit costs agree that based
lpon the operating and financial data of the respondent for 1961
he proposed rates are not fully compensatory The data submitted
frecord do not permit precise resolution of the conflicting claims

However as to the northbound movement the lowest cost shown
lS 13 94 per measurement ton covering vessel expense port ex

penses stevedoring and other cargo expenses before allocation
fbrokerage vessel depreciation and overhead expenses and be

fore allocation of any expenses to cover the cost of the return
movement of empty pallets Including revenues from the arrimo

harge of 2 5 cents applicable in Puerto Rico the proposed rate
Df 65 cents minimum 500 short tons would yield revenues of
1172 per measurement ton4 and the proposed any quantity

rate of 75 cents would yield revenues of 1346 per measurement
ton

Although respondent has had no experience in the carriage of

sugar it estimates that average cargo handling costs would be

4 The parties accept for the purposes of this proceeding the finding in the initial decision
in Docket No 954 Sub 2 Investigation of Increased Rates on Sugar Refined or Turbinated
in Bags in the AUantic Gulf Puerto Rico Trade that sugar in bags measures 45 cubic feet

per gross ton Hearing Counsel show that pallets measure approximately 6 6 cubic feet each
so that a gross ton of paIletized sugar would measure about 51 6 cubic feet A measurement
ton is 40 cubic feet and is utilized by the parties to calculate unit costs in view of the fact
that the cubic capacity of a vessel generally governs the amount of cargo it can load and

carry The proposed rates would yield 14 56 and 16 80 per gross ton respectively
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reduced by about 2 per ton because of the required palletizatior
and that on shipments of 500 tons or more clerical and accountin
costs would be lower

Upon the record as a whole the conclusion is inescapable tha
the proposed rates are lower than just and reasonable maximul
rates and are not otherwise shown to be unlawful Accordingl
it is found that the proposed rates are just and reasonable Al

appropriate order should be entered vacating the order of suspen
sion and discontinuing the proceeding
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FEDERAL MARITIME COMMISSION

No 885

UNAPPROVED SECTION 15 AGREEMENT NoRTH ATLANTIC

SPANISH TRADE

Decided August 90 1961

lespondents found during the period from early 1954 to May 1955 to have
earried out an unapproved agreement or understanding for the ob
servance by United States Lines of the rates of the North Atlantic

Spanish Conference in the trade from the U S North Atlantic to Spain
in violation of section 15 Shipping Act 1916 and to have failed im
mediately to file the agreement or understanding with the Federal
Maritime Board in violation of said section

n determining violations of the Shipping Act 1916 the contemporaneous
writings of persons subject to the Act which indicate the existence of
prohibited conduct are entitled to great weight The Commission cannot

regard as credible testimony subsequently given which is manifestly
inconsistent with the contemporaneous documentary evidence or with

logic

Elmer C Maddy and Ronald A Capone for respondent United
States Lines

Roy C Megargle and J Joseph Noble for North Atlantic

Spanish Conference and its member lines

Frank Gormley Roger McShea and Robert J BlackweU Hear

ing Counsel

REPORT OF THE COMMISSION

THOS E STAKEM Chairman JOHN HARLLEE Vice Chairman
ASHTON C BARRETT Commissioner JOH S PATTERSON Com
missioner JAMES V DAY Commissioner
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record shows no such variations filed by U S Lines for the 1954

1955 period to which this case is now limited

During the period in question U S Lines was a member of the

orth Atlantic United Kingdom Freight Conference U K Con

erence The U K Conference and the Spanish Conference and

heir respective members were parties to Agreement No 1457
Inder section 15 of the Act which provides in relevant part

In consideration of the agreement by the North Atlantic U K Conference

lines to maintain the direct rates terms and conditions of the North Atlantic

panish Conference on cargo transported on the essels of the said lines from

orth Atlantic Ports of the United States to Spain on transshipments via

United Kingdom Ports the members of the North Atlantic Spanish Con

erence have agreed to furnish said Lines with copies of the Rate Lists of

he Conference

Agreement 1457 thus obligated U S Lines as a member of the

U K Conference to charge Spanish Conference rates on cargo

arried by U S Lines and destined ultimately for Spain which

was to be transshipped at a port in the United Kingdom The

19reement imposed no obligation upon U S Lines to charge
gpanish Conference rates on cargo it carried directly to Spain
rhe record shows a number of such direct shipments carried by
U S Lines from U S North Atlantic ports to ports in Spain
luring the period in question The rates charged therefor by
U S Lines were the same as those of the Spanish Conference

Subsequent to U S Lines resignation from the Conference and

luring the period in question Mr George S Kohl U S Lines

eastbound traffic manager attended at least twomeetings atwhich

the Conference chairman Mr Frederick Rothe and members were

present The record shows that Rothe often contacted Kohl to
r get his views concerning rate changes proposed by the Con
ference and indicates also that shipper requests for rate adjust
ments were distributed by the Conference chairman to U S

Lines for comment the same as to the members of the Conference

There were introduced into the record two U S Lines inter

office memoranda dated April 20 1955 Exhibit 1 and April
26 1955 Exhibit 13 respectively The April 20 memorandum
from Mr Kohl to his superior Mr W B Rand then general
freight traffic manager of U S Lines was entitled Spanish
Service and contained a list of the conference and nonconference
lines then operating in the trade This memorandum states in

relevant part as follows
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cise matter under investigation They were clearly admissiblE

against the Conference and its member lines and were reliablE

and substantial evidence in light of the entire record

We find and conclude that from early 1954 until May 1955 there
existed between the respondents U S Lines and the Spanisb
Conference and its member lines an agreement or understanding
which provided for the observance by U S Lines of the Con

ference rates in the trade from U S North Atlantic ports to

ports in Spain and therefore controlled or regulated competition
between respondents that such agreement or understanding was

within the purview of section 15 of the Act but was neither filed
with nor approved by the Board and was carried out by re

spondents and that respondents thereby violated section 15 of the

Act both by failing to file their agreement or understanding and
by carrying it out absent approval South African and Coal to
Korea caseS supra

We have considered other exceptions which were taken to the
Examiner s decision but deem it unnecessary to discuss them in
view of our findings and conclusion as herein set forth

Since there is no evidence that respondents are currently acting
contrary to the provisions of section 15 we have no occasion to
issue an order against them and the proceeding will be discon
tinued
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No 967

ALCOA STEAMSHIP COMPANY INC

V

CIA ANONIMA VENEZULANA DE NAVEGACION ET AL

No 970

AGREEMENTS 8640 AND 8640 1 BETWEEN GRACE LINE INC

AND CIA ANONIMA VENEZOLANA DE NAVEGACION COVERING

POOLING IN THE NORTH ATLANTIC VENEZUELA TRADE

Decided September 5 196ft

Agreement between Grace Line Inc and Cia Anonima Venezolana de

Navegacion No 8640 and No 8640 1 not found unjustly discriminatory
or unfair as between carriers shippers exporters importers ports or

exporters from the United States and their foreign competitors or any

of them not found to operate to the detriment of the commerce of the

United States not found to violate the Shipping Act 1916 not found

to be contrary to the public interest The agreement is approved pursuant
to the provisions of section 15 of the Shipping Act 1916

Docket No 970 is discontinued and Docket No 967 is dismissed

Elmer C Maddy and William L Hamm for complainant inter

vener Alcoa Steamship Company Iuc

OdeU Kominers J AltonBoyer and Gordon Werner for respond
ent Grace Line Inc

Renato C Giallorenzi for respondent Cia Anonima Venezolana

de Navegacion
Burton H White and Elliott B Nixon for intervener Royal

Netherlands Steamship Company
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Thomas K Roche and Sanford C Miller for intervener Skip
A S Viking Line

Norman D Kline and Robert J Blackwell as Hearing Counsel

REPORT OF THE COMMISSION

THOS E STAKEM Chraiman JOHN HARLLEE Vice Chairman
ASHTON C BARRETT Commissioner JOHN S PATTERSON Commis
sioner

BY THE COMMISSION

There has been filed with us pursuant to the terms of section
15 of the Shipping Act 1916 Act an agreement between Cia
Anonima Venezolana de N avegacion CAVN and Grace Line
Inc Grace

Notice of the agreement was given and hearing was held At
the hearing Alcoa Steamship Company Inc Alcoa Royal
Netherlands Steamship Company Netherlands and Skips AS
Viking Line Viking complainant and interveners respectively I
hereinafter protestants urged that the agreement be disap

proved
After termination of the hearing and filing of briefs by all the

parties named above and by Hearing Counsel the Examiner
issued an initial decision He held that the agreement should be

disapproved because 1 Grace and CAVN Hhave failed to over

come the burden on them of proving that proposed Agreement
No 8640 as amended by Agreement No 8640 1 is lawful and
2 Hthe evidence of record clearly demonstrates that the proposed

agreement if approved would create unjust and unfair discrimi
nations which would prefer respondents CAVN and Grace over

interveners Alcoa Netherlands and Viking favor ports served
by Grace Line prefer shippers exporters and importers who use

such ports and prejudice shippers exporters and importers un

able to use such ports operate to the detriment of the commerce

of the United States and be contrary to the public interest in
violation of section 15 of the Shipping Act 1916 as amended

1 Section 15 provides in relevant part as follows
uo

every common carrier by water
000 shall file U with the Commission a true copy

00

of every agreement with another such carrier 000 controlling regulating preventing or

destroying competition 000 The Commission shall by order after notice and hearing
disapprove cancel or modify any agreement 000 that it finds to be unjustly discriminatory
or unfair as between carriers shippers exporters importers or ports or between exporters
from the United States and their foreign competitors or to operate to the detriment of the
commerce of the United States or to be contrary to the public interest or to be in violation
of this Act and shall approve all other agreements
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subject ports not served by Grace Line to undue and unreasonable

prejudice and disadvantage in violation of section 16 of the Act

Exceptions were filed to the Examiner s initial decision and the

matter was orally argued before us

FACTS

1 The agreement is in two parts the primary agreement
which we have numbered 8640 executed October 6 1961 and a

clarifying addendum which we have numbered 8640 1 executed

November 8 1961 Copies of both collectively referred to as

the agreement are attached as Appendix I

2 The agreement provides for its submission to this Com

mission the Maritime Administration and the Venezuelan Gov

ernment and that it shall not become effective until approved by
them

3 The parties to the agreement are Grace and CAVN the

flag lines and the agreement covers their freighting operations
southbound from United States Atlantic ports to ports in Vene

zuela including ports on Lake Maracaibo The agreement pro
vides inter alia for 1 a minimum number of sailings in the

trade by each party 2 for the pooling of cargo in excess of a

specified percentage carried 3 the pooling of all revenue earned

in excess of a specified percentage and 4 cooperation between

the parties in certain areas of operation Grace is a privately
owned United States corporation which operates subsidized
United States flag vessels in the trade CAVN is a Venezuelan

corporation the stock of which is held by agencies of the Vene

zuelan Government and it operates Venezuelan flag vessels in

the trade

4 Alcoa Netherlands and Vjking the protestants are

third flag operators in this trade inasmuch as the ships they
operate in the trade fly the flags of nations other than Venezuela

or the United States

5 In large measure the proposed agreement represents an

attempt by the American flag line Grace to counteract the effects

of growing pressures and campaigns in Venezuela to ship via

CAVN the Venezuelan national line In the past 10 or 15 years
in South America there has been a growth of nationalism with

a concomitant promotion of national steamship lines through legis
lation and governmental decrees Increasingly during the last

7 F M C
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few years pressures have been exerted by various sources in

Venezuela on importers to utilize the service of CAVN rather

than the foreign lines These pressures were exerted by the

Venezuelan Government as well as by a group known as the
Pro Venezuelan Organization which disseminates literature in an

effort to attract cargo to the national line In many instances the

informal attempts to stimulate Venezuelan importers into patron
izing the national line did not have the full effect desired Without

the imprimatur of official decree or legislation private importers
and in some instanc s even Government agencies resisted the

pressures exerted The lack of complete success of these informal

persuasions can be seen by the fact that CAVN actually carried

substantially less Venezuelan Government cargo in 1960 than it

Icarried in the preceding year dropping from 644 in 1959 to
48 3 in 1960 of the total volume of government cargo i

6 Informal persuasions and suggestions therefore soon

ripened into full fledged requirements imposed by governmental
decrees Thus decree No 166 dated September 28 1959 required
that commercial companies under contract to any Venezuelan

Government agency for public works construction include in their

contracts aclause binding them to the use of the vessels of CAVN
This decree has substantially fulfilled its objectives

7 The most serious of the decrees however have been Nos

255 and 331 Th former dated March 18 1960 sets forth certain
classifications of commodities which wereexempt from payment of

import duties Such classes of commodities known as exoner

ated cargo are

a Machinery utensils and other effects destined for use in industrial

agricultural or livestock development established or to be established in the

country
b Raw materials which are not produced in the country normay become

immediate substitutes for articles of national production
c Raw materials or substitutes produced in the country in insufficient

quantity or of appreciably deficient grade
d Articles destined to be used as containers for national products

8 Decree 255 did not attempt to direct routing of exonerated

cargo nor did it identify more specifically which commodities

were covered by the decree This lack of specificity in the pro
visions of Decree 255 was apparently due to a desire to retain a

degree of flexibility for achieving the purpose of the decreethe

development of the Venezuelan economy The criterion for deter

Inining an exonerated commodity is the ultimate use to which it
is to be put after importation into Venezuela Thus the same
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commodity may sometimes be exonerated and at other times be

subject to payment of duty Decree 255 by itself did not upset
the trade

9 The issuance of Decree 331 effective March 10 1961

caused a major disruption in the trade This decree imposed
upon the commodities subject to exoneration a requirement that

they be shipped via CAVN or its associates as a prerequisite to
exoneration Article 1 of Decree 331 states

The total or partial exemption from import duties handled through this

Ministry as established in Executive Decree No 255 of March 18 1960 is
predicated upon the obligation of the beneficiary to transport the machinery
utensils raw material and other items which he may import by means of
the CAVN or its associated services

10 The immediate result of Decree 331 was period of great
confusion among shippers and consignees and the cancellation of

bookings with non CAVN carriers In some instances shippers
booked all cargo on CAVN vessels rather than attempt to distin

guish exonerated from non exonerated commodities In practice
the determination as to exoneration is made at the discretion of

the Venezuelan Minister of Formento Development on applica
tion for exoneration by the importer or shipper The application
requires the importer to designate the carrier recommended to

transport the commodity and a copy of this application is sent to
CAVN which is thus informed of the prospective shipment and

can determine if it is able to carry it The actual exoneration

from duty occurs after the merchandise arrives in Venezuela at
which time the Minister of Finance effectuates the determination

by the Minister of Formento that no duty shall be paid on the

particular commodity
11 The effect of the Venezuelan Government s program on

the carryings of the lines in the trade soon became clear All lines

lost cargo while CAVN increased sharply its participation in the

trade In 1960 the last year of operation before exonerated cargo
was diverted to CAVN participation in the trade from U S East

Coast ports to Venezuela compared to participation in 1961 was

as follows

1960 1961
Grace 35 Grace 30
CAVN 25 CAVN 37
Alcoa 18 Alcoa 15

Netherlands 10 Netherlands 9

Viking 4 Viking 3
The full impact of Decree 331 is not shown for 1961 because the decree

did not go into effect until March 10 of that year
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12 A further analysis of the trade before and after the re

strictive decree tends to corroborate Grace s testimony that it as

the leading carrier in the trade was suffering the most Figures
compiled by Grace excluding ports not served and excluding bulk
wheat not carried by Grace show a sharp decline by Grace and

I

comparatively low participation by the protesting carriers as

follows

1957 1958 1959 1960 1961

Grace 40 40 7 33 2 35 2 29 8

CAVN 216 25 5 24 2 24 3 37 3

Alcoa 15 7 8 3 10 2 10 5 9 8

Netherlands 10 5 12 3 9 7 10 9 10 6

Viking 4 0 5 5 4 2

13 The effect of the decrees clearly emerges The carryings
of CAVN in the areas it served and cargo it carried in competition
with Grace increased by a full 13 whereas Grace s participation
declined 54 in one year Other carriers suffered declines to a

much smaller degree Le Alcoa 7 Netherlands 3 Viking
13 The impact of the decrees on Grace especially and the other

lines can be more readily appreciated when we consider that the

trade as a whole has been shrinking Again excluding bulk wheat

and limited to ports served by Grace the total volume of cargo in

tons is as follows

1957 892 464

1958 691 000

1959 577 316

1960 437 366

1961 401 290

14 Statistics for the critical months of 1961 again reveal the

tonnage changes brought about by the decrees

Feb 1961 March 1961 April 1961

Grace 37 2 314 311
CAVN 24 0 32 9 36 6
Alcoa 11 1 112 7 8
Netherlands 116 9 2 12 8

Viking 6 6 3 0 3 2

By the end of 1961 the carryings of Grace had further declined
while other lines had managed to show a slight recovery toward

the 1960 levels The comparatively slight nature of the decline in

tonnage carried by the protesting carriers is shown by the fol

lowing
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Average Tons Carried per Voyage
Jan 1 March 10 1961 March 11 0ctober 6 1961

Alcoa 1330 1190

Netherlands 933 944

Viking 1124 954

These figures include bulk wheat the removal of which would

result in a larger decline for Alcoa Netherlands despite Decree

331 increased its average tonnage

15 Public Resolution 17 73rd Congress provides that when

loans are made by the Export Import Bank to foster the exporta
tion of agricultural or other commodities provision shall be made

that such commodities shall be carried exclusively in vessels of the

United States unless waivers are obtained trom the Maritime

Administration The Maritime Administr tion in a statement of

policy issued on July 24 1959 see Appendix II declared the

policy it would follow in issuing waivers on E port I port Bank

cargo Under this policy recipient Ilatin vess ls may be author

ized to carry up to 50 of such c rgo under socalled general
waivers provided that after investigation the Maritime Adminis

tration is satisfied that parity of treatment is extended to U S

Vessels in the trade of the for ign nation Under Decree 331

Grace of course was not extended parity of treatment by the

Venezuelan Government and so long as the decree continued to

exclude Grace from participation in exonerated cargo CAVN

could not expect to be granted general waivers by the Maritime

Administration However the association of Grace would re

move the onus of Decree 331 and CAVN would again become
eligible to carry Export Import Bank Gargo under general
waivers

Protestants since they operated neither U S flag vessels nor

Venezuelan flag vessels could not carry Export Import Bankcargo
under general waivers Under the Maritime Administration

statement of policy protestants could only carry Export Import
Bank cargo under so called statutory waivers Such waivers

are granted when no U S flag nor Venezuelan flag vessel is avail

able to carry the particuJar shipment
16 Despite the desirability of association it was not until

our predecessor the Federal Maritime Board proposed certain

regulations to offset the Venezuelan decrees that the agreement
here under consideration was worked out by Grace and CAVN

These regulations although never put into effect were made
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available to the Venezuelan Government through our Department
of State in June 1961 A copy is attached as Appendix III Much
of the proposed regulations was in general terms but their action

provisions were clearly aimed at the discriminatory decrees of

Venezuela against vessels of United States registry ie the
vessels of Grace

17 For several years prior to the disruption caused by the
issuance of Decree 331 discussions and negotiations in contempla
tion of a pooling arrangement between Grace and CAVN had been
carried on periodically and informally They were inclined toward
a type of pool offering quota participation such as CAVN had
executed with numerous foreign lines in other trades including
one with the Netherlands in the European trade The issuance
of Decree 331 made it essential that Grace reach some sort of

arrangement with CAVN and Manual Diaz Grace s Vice Presi
dent was dispatched to Venezuela in late March 1961 to press

negotiations with CAVN Grace was concerned not only with the
harm already occasioned by Decree 331 It feared that the Ship
Venezuelan campaign which had not abated would cause the
Venezuelan Government to extend the coverage of Decree 331 by
withdrawing additional cargo from free competition Communica
tions sent Grace by its agent in Venezuela informed it that unless

negotiations between Grace and CAVN were fruitful additional

decrees would be forthcoming which would further promote the
participation of the national line Apprehension about such decrees
was shared by all carriers in the trade The Venezuelan Govern
ment had in fact prepared another decree similar in nature to
No 331 which if promulgated would have been applicable to all

cargo subject to Venezuela s import licensing requirements Al

though the figure may be somewhat high it was feared that the

new decree tpgether with 331 would eliminate 80 of all cargo in
the trade from free competition There is some indication that
the issuance and implementation of the new decree has been with
held pending the conclusion of negotiations between Grace and

CAVN

18 Under the foregoing circumstances the renewed negotia
tions between Grace and CAVN culminated in the formulation

of the agreement here under consideration It is not a true pooling
agreement but an instrument to secure for each party access to

cargo which it would otherwise be denied The fact that neither

Grace nor CAVN wished to make payments or receive cOl11pensa
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tion because of the periodic adjustments so common to the usual

type of pool explains the figures contained in paragraphs 5 and

6 b which are the only provisions of the agreement that could
result in a true pooling of revenue Under them revenue will be

pooled 50 50 between the parties only from cargo which either

party carries in excess of 42 5 of the total volume moving from

New York to Venezuela or 50 of the total from other U S

Atlantic ports to Venezuela The 42 5 figure represents a

compromise between the two carriers and is also the approximate
five year average participation by Grace in this trade Grace and

CAVN believe that these figures will not be attained and that

there will be no paYments between them But if there are the

figures appear at least prospectively to be equitable The levels

of actual carryings by both carriers in this trade bear out their

opinions that there is little probability that actual revenue pooling
will occur under the agreement Similarly it appears unlikely that

there will be pool payments under paragraph 6 b s provision
for such payments in the event the average annual rate per
revenue ton of either party exceeds by more than 10 the average
annual rate of the other There is no evidence indicating that

such a wide discrepancy in rates between the two carriers will

occur Unless the trade drastically changes therefore paYments
if any between the parties should be few and small

19 The major categories of cargo which are significant in

this proceeding are 1 the so called exonerated cargo 2 cargo

subject to import licensing requirements generally equivalent to

cargo under freight collect requirementsand 3 low import
duty cargo known as lIaforo estadistico At the present time

the only type of cargo which is subject to routing requirements
is the first of these exonerated cargo This type by virtue of

Decree 331 must move on CAVN or on an associated service
unless CA VN grants a IIwaiver to the shipper The second type
of cargo is cargo subject to Venezuelan Government decrees with

respect to import licensing While the record is not entirely clear

on this point it appears that this licensing procedure relates to

control of monetary exchange ie to paYment of freight charges
in Venezuelan currency at destination rather than in dollars in

the United States By virtue of this licensing procedure a sizeab le

amount of shipments moving to Venezeula now do so on a freight
collect basis The exact percentage relationship which such com

modities bear to the total volume imported into Venezuela has

not been estimated with precision Estimates varying from 20
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to 35 of the total appear in the record Unless commodities on

the import licensing list have been exonerated however every

carrier may compete for them There is only a vague suggestion
that since the control of routing tends to be exercised by consignees
in Venezuela there will therefore be a preference for the Vene

zuelan line as to this type of cargo The third and less important
classification of cargo is that which is subject to low import duties

known customarily as aforo estadistico cargo Unless the Min

ister of Fomento chooses to designate such cargo for exoneration

it is open to all carriers A final category for cargo not relevant

here is that imported for the exploration of oil in Venezuela which

is exonerated but not restricted to CAVN

20 Certain special type cargoes have been removed from free

access to the various carriers as a result of the pressures of the
Ship Venezuelan campaign Thus contractors engaged in public

works on behalf of the Venezuelan Government customarily insert

clauses in their contracts which restrict carriage of imports to

CAVN However the Ship Venezuelan campaign has not de

prived the non Venezuelan lines of appreciable cargo

21 Only exonerated cargo and cargo shipped to contractors

for the Venezuelan Government are required to move via CAVN

The exonerated cargo now restricted to CA VN approximates 25

of the total movement CAVN records indicate that in 1960 out

of a total of 2 million tons imported into Venezuela from all over

the world 600 000 tons were exonerated ie 30 but this figure
is subject to considerable explanation Over half of it 308 000

tons constituted bulk wheat another 250 000 tons represented
homogenous cargo such as fertilizer copra sesame seeds Thus

only 42 000 tons 2 1 of the 1960 exonerated cargo were gen
eral commodities

22 The best available estimate of cargo covered by the agree
ment is 25 of the trade total and assuming that only Grace and

CAVN can lift this percentage it follows that about 75 of the
total cargo in the trade is freely accessible to the other lines

There is no showing that the other lines have been or will be

disadvantaged or unable to attract cargo in the 75 category
Indeed despite the Ship Venezuela campaign CAVN lost a

substantial percentage of cargo consigned to the Venezuelan
Government itself between 1959 and 1960 dropping from 64 6

to 48 3 On the other hand Netherlands participation in such
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cargo climbed from 15 to 3 9 Alcoa s from to 6 8

and Viking s from 24 to 13 1 while Grace s dropped from

8 3 to 4 3 Figures for the first nine months of 1961 show

CAVN rising to 61 Netherlands slipping back to 2 2 Alc0a

climbing sharply to 22 although a good portioof this might
have been fertilizer and Viking declining to 10 There is no

indic tion that cargo which was freely accessible was lost by
Alcoa or the other protestants for reasons other than normal

competitive selection based on requirements of service Alcoa

admits losing oil equipment cargo to Grace by reason of the

superior service offered by Grace

23 Analysis of the carryings of the protestants reveals that

they can be expected to continue to secure substantial exouer ted

cargo if the agreement is approved It is true that as an assQci te
of CAVN it win no longer be necessary for Grace to rely on

shippers obtaining waivers from CAVN as they must continue

to do it they are to ship via the three protes ants Iowever the

protestants will cettainly carry exonerated cargo in instan ces

where CAVN cannot do so nd Grace does not offer servic either

to the port of export or for the type of commodity to be lifted
The ecord indicate that shippers will probably have to rely oil

lines other than Grace when cargo is moving from SOQth At antic

ports and from Searsport Maine and on shipments of bulk wheat
an important commodity in this trade Also there are significant
exclusions from cargo subject to the proposed agreement namely
FIO shipments explQsives gold and silver bullion or coins dry

or liquid cargo in bulk heavy lift pieces or packages exceeding 35
metric tons mail passenger baggage automobiles accompany ing
passengers or shipped as baggage and livestock Bulk wheat

moves in volume on an FIO basis and constitutes almost one

half of Alcoa s estimatedcarryings in the trade Alcoa carries

an estimated 1000 tons a month and also vigorously competes for

other bulk comlllodities Bulk wheat which Grace does not carry
co stitutes a sizeable portion of cargo for which CAVN has

granted waivers Thus from New York City out of 13 319 884

kilo tons waived by CAVN from February 14 to December 31

1961 3 000 000 constituted wheat From Baltimore in the same

period out of 25 485 417 kilo tons waived some 25 414 839 were

wheat

J24 CAVN does not waive cargo to any particular carrier It

waives to the shipper who then makes his own sel tion of a
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carrier The president of CAVN indicated that it will continue

its present policy of granting waivers liberally but intimated

that should the agreement in question not be approved CAVN

may reconsider this liberal policy since absent approval CAVN

will not have the access it desires to cargoes reserved to American

flag vessels

25 Shippers with waivers will remain free to select any

carrier even if this agreement is approved The status of Grace as

an associate of CAVN enables a shipper to utilize Grace if he so

chooses without securing a waiver but should he obtain a waiver

he may select any carrier he wishes While CAVN has in its own

ships sufficient capacity to carryall cargo offered from New York

the record shows that CAVN has granted aivers from New

York on 14 950 259 kilo tons of cargo Where CAVN grants
waivers any carrier can secure the exonerated cargo and Grace

has and will have no special claim to it Nor will exonerated cargo
have to filter through Grace to other carriers as it must through
CAVN

26 Much exonerated cargo is of a type that Grace would not

carry even if the shipper solicited that line instead of CAVN

Some of it Grace d s not find attractive and does not carry at

all and it would be no more attractive to Grace if the agreement
is approved than it is now As alrea y mentioned Grace does

not carry wheat in bulk considering it incompatible with its berth
service in this trade Likewise Grace finds fertilizer unattractive

and shippers do not usually come to it for carriage of that com

modity Additional commodities such as pulp paperboard or

cardboard which Alcoa claims are important articles subject to

exoneration together with wheat and fertilizer are considered by
Grace to be unattractive cargoes These move largely from South
Atlantic ports and from Searsport Maine which are ports not

served regularly by Grace Thus even under the agreement there

will remain a good deal of exonerated cargo that third flag lines

such as protestants will carry

27 To the extent that Grace may divert cargo from the

protestants such cargo does not constitute the lifeblood of their
business Of the 15 leading commodities carried by Alcoa in 1961

only four can be definitely identified as exonerated namely corn

newsprint paperboard and wheat Six of such commodities

namely bentonite corn oats soda ash sulphur and wheat move

primarily from the Gulf a trading area beyond the confines of
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the proposed agreement and three more move from ports from

which Grace offers no regular service namely newsprint paper
board and woodpulp Bulk wheat appears to constitute almost

half of Alcoa s participation in the trade Netherlands was unable

to state how much exonerated cargo it has carried and has made

no calculations as to the effect of Decree 331 It appears unable

to determine definitely which of the 15 leading commodities it is

accustomed to carry have been exonerated Netherlands acknowl

edges that it has probably carried exonerated cargo which CAVN

was unable to carry because of limited capacity or lack of service

to the port from which the cargo moved Of the 15 most important
commodities carried by Viking only t ree or four could be identi

fied as exonerated Certain commodities such as paper board
feldspar and aluminum sulphate were lost by Viking because of

inability of the shipper to obtain a waiver from CAVN Viking
vigorously sought out other cargo to replace these losses and was

able to improve its position in the latter part of 1961

28 There is no evidence that the agreement will adversely
affect any port interest The Board of Commissioners of the Port

of New Orleans and the Alabama State Docks Department failed

to produce data as required in the prehearing conference An

employee of the former testified as Alcoa s witness that the

agreement is per se monopolistic and therefore contrary to the

Shipping Act 1916 and that we also feel that the agreement
in conjunction with the Venezuelan Government decrees will

operate to the disadvantage of the Port of New Orleans by
adding Atlantic Coast sailings which can handle exonerated

cargoes An employee of the latter also an Alcoa witness testified

it fears that the concerted sales efforts of Grace and CAVN

twill draw Venezuelan tonnage away from Mobile to Atlantic

Coast ports and that these lines may curtail or discontinue their

service from Mobile However neither witness had any informa

tion as to the amount of traffic actually or potentially involved or

the traffic handled by the parties to this proceeding through their

ports and their claims were in no way substantiated

29 To the extent the Gulf is competitive for Venezuelan

cargo it is due to its geographical location inh nd freight rate

advantages and specialized storage facilities for certain com

modities None of these will be affected by the agreement In

addition it is inherently improbable that CAVN would divert
Venezuelan Government cargo now moving out of the Gulf where
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III
CAVN has the exclusive control to the Atlantic Coast where it I
would be accessible to Grace without waivers and CAVN denies I
arty such intention

DISCUSSION AND CONCLUSIONS

As already noted the Examiner concluded that the agreement
should be disapproved The underlying reason for this conclusion

was the failure in the Examiner s view of Grace and CAVN to

overcome the burden on them of proving that the proposed
agreement was lawful The Examiner reasoned that under the

provisions of Rule 10 0 of our Rules of ractice and Procedure

respondents as proponents in quest of an order by the Com

mission approving the proposed agreement had the burden of

proving that the proposed agreement is not violative of any of

the statutory provisions specified in the order of the Commis iotl

instituting the investigation in Docket No 970 W think this

is an oversimplification of the problem and a misconstruction of

Rule 10 0 as applied to this proceeding Upon a careful review

of the record before us we find that there is ample evidence on

which to base a decision ort the merits In view of such evidence

the case does not turn on and it is unnecessary to discuss ques
tions involving burden of proof

In rejecting the agreement the Examiner also made the
fol

lowing conclusory statement

The evidence of record clearly demonstrates that the proposed agreement
if approved would create unjust and unfair discriminations which would

prefer respondents over interveners favor ports served by Grace Line prefer
shippers exporters and importers who use such ports and prejudice shippers
exporters and importers unable to use such ports operate to the detriment
of the commerce of the United States and be contrary to the public interest
inviolation of section 15 of the Shipping Act 1916 as amended subject
ports not served by Grace Line to undue and unreasonable prejudice and

disadvantage in violation of section 16 Of the Act

We disagree with this statement It is without adequate founda

tion in the record and no specific supporting reasons for it are

set forth in the Examiner s initial decision

Agreements within the scope of section 15 of the Act are

approvable unless we find them to be contrary to the provisions
of that section Section 15 in relevant part provides as follows

The Commission shall by order after notice and hearing disapprove cancel
or modify any agreement that it finds to be unjustly discriminatory or

unfair as between carriers shippers exporters importers or ports or between
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exporters from the United States and their foreign competitors or to operate
to the detriment of the commerce of the United States or to be contrary to

the public interest or to be inviolation of this Act and shall approve all other

agreements modifications or cancellations

The agreement cannot be condemned upon any of the above

grounds A careful review of the agreement has convinced us

insofar as it is possible to predict that neither party will employ
it to impose oppressive conditions or extort unreasonable pay

ments The agreement does not set up nor will it set up a

monopoly or lessen competition between the parties to an objec
tionable extent and it does not contain any specific provision
which would be ground for disapproval

The agreement is concerned with about 25 of the cargo

moving in the southbound trade from United States Atlantic

ports to Venezuela It is apparent that the real basis for the

Examiners disapproval of the agreement is the theory that

operations under it will result in the protestants being squeezed
out of the trade or at the least being so seriously injured that

there would be no real chance that they would long continue to

serve the route and that this would be unjustly discriminatory
and unfair as between carriers in violation of the Act detrimental

to the commerce of the United States and contrary to the public
interest We find ourselves unable to conclude that this will or

is likely to happen The evidence does not show and we do not

think the agreement will eliminate or seriously restrict Alcoa

Netherlands or Viking as carriers on the route It is not so

intended and is not reasonably likely to have that result

This brings us to the basic question what is the agreement
intended to do and what are its reasonably likely results Article

10 which the Examiner rightly terms the Hmost important pro

vision in the agreement has become known in this proceeding
as the equal access clause It reads

COOPERA TION

00 In order that both lines may enjoy equal access to all cargoes as

defined in Article 4 it is agreed that C A V N and Grace Line obligate them

selves to comply with all necessary proceedings so that the legal or admini

strative regulations in force in the United States and Venezuela regarding
the reservation and protection of cargo to their respective merchant marines

are extended to both lines

This clause in particular and the effectiveness of the entire

agreement in general operate to make Grace and only Grace an

associated service of CAVN The mutual benefit accruing to
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Grace and CAVN through the Hassociation of Grace is imme

diately apparent when the impact of the legislation and decrees of

their respective governments is considered The association of

Grace clears the way to participation by both lines in the carriage
of cargo otherwise unaccessible to them It is the fact that Grace

alone is made an associate that is the crux of the controversy
The immediate benefit to CAVN is that when Grace the only line

flying the American flag in the trade becomes an associated serv

ice of CAVN the discrimination of Decree 331 against American

flag vessels disappears and CAVN by the same token becomes

eligible to carry up to 5000 of Export Import Bank cargo

moving to Venezuela To this Alcoa Netherlands and Viking
cannot object because the approval of this agreement has no bear

iug on their ability to carry Export Import Bank cargo

It is to be foted that the Examiner has not found that operations
under the agreement are intended or reasonably likely to squeeze
Alcoa Netherlands or Viking out of the trade In the light of the

oral testimony on behalf of the protestants no such finding cail

be made With commendable candor witnesses whose interest

pointed in the direction of such a finding in effect refused to say
that if the agreement is approved their lines will cease operating
in the trade nor could they point to any specific curtailment of

the service they render shippers that would result from such

approval

Mr Bell a director of Alcoa who is also its vice president and

treasurer and has been with Alcoa approximately 20 years was

asked by his own attorney to state Alcoa s plans if the agree

ment is approved He replied
We plan to do our utmost to stay in the Venezuelan trade

no matter whether or not this pool goes through we hope to be able to stay
in the Venezuelan trade In other words we have no plans for pulling out of
the trade because of the pooling at the present time

Mr Kieft managing director of Netherlands who has served
that company for 36 years during much of which time he lived in

the Caribbean area was examined at length about the effect of the

agreement on Netherlands Venezuelan operation In reply he

testified that while the agreement represented a serious threat to

Netherlands the line has not so far considered withdrawing even

from its minor port service in the trade or reducing its fre

quency Inasmuch as this minor port service is much less profit
able than Netherlands service to major Venezuelan ports it is a
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rfair inference that Netherlands is not considering abandoning or

cutting down its major port service either

Mr Dooley vice president of Viking s general agent who has
had 15 years of maritime experience said that Viking had

learned to live with Decree 331 and that Viking s main worry
was with the possibility of new decrees and regulations rather
than with the agreement itself This witness in no way indicated
that Viking is giving any consideration to abandoning or restrict

ing its service if the agreement becomes effective Viking s policy
as stated by this witness of cutting conference rates 10 and its

payments of 2V2 minimum and up to 10 maximum brokerage
are certainly competitive advantages against CAVN which follows

conference rates and Grace Alcoa and Netherlands who are con

ference members

The failure of any of the protestants to submit testimony that
the agreement would have specific results requiring that it be dis

approved is in itself strong evidence that such results cannot

reasonably be foreseen As heretofore stated the Examiner did

not make findings showing that Alcoa Netherlands or Viking will
be driven from the trade or that their service will be impaired He
did say that they Hfear CAVN s and Grace s increased competi
tive abilities and indicated their fears were well founded
these fears are not imaginary but may be reasonably deduced

from existing facts But evidentiary support for this deduction
is lacking

The language used by the Examiner appears to have been drawn
from West Coast Line Inc et ale v Grace Line Inc et al 3 F M B
586 595 1951 wherein the Federal Maritime Board said that it
was only able to decide cases on the evidence of existing facts and
che reasonable deductions to be drawn therefrom and not on

speculativ possibilities The Board approved the agreement
chere involved notwithstanding a contention that there was a

reasonable possibility that the proposed agreement might have

an unjustly discriminatory or unfair result It thus took the view
which we share that something more than a fear of increased

ompetition is necessary to justify a fi ding that an agreement is

lnjustly discriminatory or unfair as between carriers contrary to
he public interest or otherwise merits disapproval under section
L5 of the Act

Apparently the Examiner was of the opinion that in the imme

Hate future CAVN and Grace as a result of this agreement will
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e Any termination of this agreement not in accordance with the pro
visions hereof and any modification of this agreement shall not be vali
or binding upon the parties unless and until it has been filed and approve
by the Federal Maritime Board andor the Maritime Administration of th
United States Department of Commerce Washington D C or by 01
appropriate successor US Government agency or agencies in accordant

with the provisions of Section 15 of the Shipping Act 1916 as amended
andor in accordance with the contractual obligation of Grace Line to tit
United States and also unless and until it has been filed with and approve
by the appropriate authorities of the Government of Venezuela
f In case of any termination or cancellation of this agreement poo

revenue and settlements shall be computed and made as of the date of sucl
termination or cancellation

SUSPENSION

13 Should either party hereto be unable to maintain the minimum railings
or to provide sufficient cargo capacity in the trade as required by this agree
meat due to outbreak of war restraint of Governments princes or people
of any nation or the United Nations or Act of God other than orrdinars
storms or inclement weather conditions earthquakes explosions fire strikes
or other industrial disturbances riots insurrection sabotage blockades em
bargoes epidemics barratry or piracy or due to any other circumstances
beyond the control of such party then the force of this agreement may be
suspended by either of the parties upon prompt written notice of such party
to the other such suspension to continue during the period over which the
maintenance of service is affected

ARBITRATION

14 Any controversy or claim arising out of or relating to this contract
or the breach thereof shall be settled by arbitration in accordance with the
Rules of the Inter American Commercial Arbitration Commission This

agreement shall be enforceable and judgment upon any award rendered by
all or a majority of the arbitrators may be entered in any court having
jurisdiction The arbitration shall be held either in Caracas or New York

as the parties may mutually agree

SUCCESSORS

15 This agreement shall be binding upon each line its successors and
assigns

NOTIFICATION

16 A copy of any notice regarding cancellation or suspension given
hereunder shall be promptly despatched to the Federal Maritime Board and
to the Maritime Administration of the United States Department of Com
merce Washington D C by the party giving such notice

CONSULTATION

17 Since the parties desire to mutually collaborate in the development
of and the rendering of service in the trade the parties shall make every
effort to resolve any differences that might arise by mutual accord To this
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md conversations between the parties shall be held at least once every six

nonths

IN WITNESS WHEREOF the parties hereto have caused this agreement
0 be executed by their respective officers or representatives thereunto duly

l uthorized as of the day and year herein first above shown

GRACE LINE INC

pOl
Manuel Diaz

Vice President

par
Robert C Alsop
Assistant Secretary

E
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b GENERAL WAIVERS

In certain circumstances recipient nation vessels may be authorized tc
share in the ocean carriage of ExportImport Bank financed movements
notwithstanding the availability of US flag vessels under socalled General
Waivers Such participation representing a reduction of the US flag
share may be granted when the Maritime Administration is satisfied that
parity of treatment is extended to US vessels in the trade of the foreign
nation When foreign borrowers official or private desire such genera
waivers in order to make partial use of their own national flag vessels
application may be made to the Maritime Administration Office of Shir
Operations directly or through the Export Import Bank for a genera
waiver applicable to the particular credit When application is made by
private interests sponsorship by an official of the foreign government may
be requested in order to obtain satisfactory understanding that the recipient
nation undertakes to Maintain conditions of fair and equitable treatment
for US flag shipping

3 CONSIDERATIONS INFLUENCING APPROVAL OF APPLICATION
FOR GENERAL WAIVERS

In the disposition of applications for general waivers under Paragraph
2 b the Maritime Administration will take into consideration

a the treatment accorded US flag vessels in the trade with the

recipient nation particularly whether US flag vessels have parity of
opportunity visavis national flag or other foreign flag vessels to solicit
and participate in movements controlled in the foreign nation parity in the
application of consular invoice fees port charges and facilities also parity
of exchange treatment including the privilege of converting freight col
lections to dollars as needed Information will be sought from US ship
owners and other sources as to their experiences in the particular trade
b the national policy of the United States as well as the purpose of

the ExportImport Bank in authorizing the credit

4 CONDITIONS OF GENERAL WAIVERS WHEN APPROVED

a Such waivers if granted shall apply only to vessels of recipient
nation registry to the extent of their capacity to carry the cargo based on
normal flow of the traffic from interior through ports of shipment and not
in excess of fifty percent of the total movement under the credit

b General waivers will normally apply throughout the life of the credit
but may be reconsidered at any time by the Maritime Administration or
the ExportImport Bank in the light of altered circumstances

c The record of flag distribution between US and foreign vessels
shall be based on 1 manifest weight in the case of bulk cargoes such as
coal and grain 2 ocean freight revenue in the case of machinery equip
ment and miscellaneous general cargo on liner vessels 3 such other unit
as may be found suitable in exceptional circumstances

d Applicants or their representatives in the United States shall provide
reports of movements to the Maritime Administration Office of Ship Opera
tions at monthly or other intervals as arranged in the general form of
enclosure hereto The data to be included on these reports may be varied
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by the Maritime Administration to meet specific circumstances of the move

ments from time to time

6 EXPORTER CREDITS

a U S exporters who obtain so called exporter credits or lines of credit

from the Export Import Bank may apply directly to the Maritime Adminis

tration Office of Ship Operations as provided in paragraph 2 a above

when it appears that U S flag vessels will not be available

b Exporters may also apply for a general waiver for participation of

recipient nation vessels as provided for foreign borrowers in paragraph
2 b hereof and consideration will be given to such application along the

lines set forth in the several paragraphs hereof to the extent they are

applicable
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APPENDIX III

RULES AND REGULATIONS TO MEET CONDITIONS

UNFAVORABLE TO SHIPPING DISCRIMINATION

BY THE GOVERNMENT OF VENEZUELA

WHEREAS Circular No 166 dated September 28 1959 issued by the
Government of Venezuela provides that all private contractors who enter
into public works contracts with the Venezuelan Government shall be re
quired to use the steamships of Compania Anonima Venezolana de Nave
gacion whenever they find it necessary to bring in equipment and materia
from abroad and

WHEREAS Decree No 331 dated February 9 1961 issued by the Ministry
of Development of the Government of Venezuela provides Total or partia
exoneration of import duties to be processed through this Ministry in ac
cordance with regulations of Executive Decree No 255 of March 18 1960
is conditioned on the compliance on the part of the beneficiary with the
obligation of transporting the machinery tools raw materials and other
items imported on Compania Anonima Venezolana de Navegacion or its
associated services and

WHEREAS under Decree No 480 dated March 17 1961 and Decree No
492 dated April 6 1961 issued by the Government of Venezuela and uncles
regulations effective pursuant to these Decrees all freight charges upon

imports into Venezuela included in the List of Importations of the Con
trolled Market must be paid in Venezuelan currency by the importer in
Venezuela and such importer is prohibited from remitting such charges
abroad and further the non Venezuelan transportation companies including
United States flag carriers must collect such charges in Venezuelan cur
rency and are required to accept payment at a currency exchange rate
fixed by the Venezuelan Government but as to a portion of such charges
may exchange that portion into their own national currency or other cur
rencies only at a relatively unfavorable free market exchange rate and

further the List of Importations of the Controlled Market referred to in
said Decrees No 480 and No 492 is contained in Gaceta Oflcia No 680 Extra
ordinario dated March 29 1961 as amended by Gaceta Wcio No 685 Extra
ordinario dated May 24 1961 issued by the Government of Venezuela and
comprises an extensive list of commodities and

WHEREAS Compania Anonima Venezolana de Navegacion is a Vene

zuelan national flag line owned by the Venezuelan Government and
WHEREAS the effect of Venezuelan Circular No 166 and Venezuelan

Decree No 331 is to completely foreclose United States flag and other flag
vessels from competing for cargo subject thereto the effect of Decrees No
480 and No 492 and the regulations thereunder is arbitrarily to deprive
exporters from the United States of control of the routing of any imports
on said List of Importations of the Controlled Market and to transfer
such control to Venezuelan importers without regard to normal freely
competitive commercial practices to the benefit of Compania Anonima
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Venezolana de Navegacion and to the detriment of other carriers including
United States flag carriers and the further effect of Decrees No 480 and

No 492 and the regulations thereunder is to impose discriminatory cur

rency exchange restrictions upon such other carriers and

WHEREAS the foregoing Venezuelan laws rules and regulations also

ause diversion of cargo not otherwise subject thereto due to uncertainty
on the part of merchants as to the extent to which particular shipments
are subject to such laws rules and regulations and due to advantages of

consolidated pier delivery where only a portion of each consolidated ship
ment is subject thereto and

WHEREAS the total effect of said Venezuelan laws rules and regula
tions and competitive methods or practices is to cause an artificial diversion

If cargo to Compania Anonima Venezolana de Navegacion and associated

services unrelated to normal freely competitive commercial practices and

WHEREAS during the base period on the basis

of the weight of the cargo carried Compania Anonima Venezolana de Nave

gacion carried of the total exports from the United States car

ried by it and United States flag vessels from United States Atlantic Coast

ports north of Hatteras to Venezuela and of the total of such

exports carried from United States Gulf of Mexico ports to Venezuela and

WHEREAS it is reasonable to conclude that any freight revenue here

after accrued to Compania Anonima Venezolana de Navegacion for trans

portation of exports from the United States to Venezuela in a proportion
in excess of the above stated proportion accrued in the qase period is a

result of a diversion of cargo to Compania Anonima Venezolana de Nave

gacion by said Venezuelan discriminatory laws rules and regulations and

competitive methods or practices and

WHEREAS the benefit or advantage hereafter derived therefrom by
Compania Anonima Venezolana de Navegacion after giving consideration to

out of pocket handling costs will be equal to at least 50 of that portion
of the total freight revenue accruing to it for the transportation of cargo

from the United States to Venezuela in excess of the above stated propor

tion accrued to Compania Anonima Venezolana de Navegacion in the base

period and

WHEREAS the Federal Maritime Board has found that the said Vene

zuelan laws rules and regulations and competitive methods or practices are

discriminatory in favor of vessels of Compania Anonima Venezolana de

Navegacion and associated services and against vessels of other flags in

cluding the United States flag confer an unjust unfair and undue advantage
upon the owners operators agents and masters of vessels of Compania
Anonima Venezolana de Navegacion and associated serYices and are detl i

mental to vessels of such other flag including the United States flag in

the foreign trade from the United States to Venezuela thereby creating a

general or special condition unfavorable to shipping in that trade and that

said condition arises out of or results from Venezuelan laws rules or

regulations or from competitive methods or practices employed by owners

operators agents or masters of Venezuelan national flag vessels and

7 F M C
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WHEREAS despite the requests of the United States Government the
Government of Venezuela has failed to remove these discriminations with
respect to shipping in the foreign trade of the United States and

WHEREAS the Federal Maritime Board is authorized and directed pur
suant to authority vested in it by section 191b of the Merchant Marine
Act 1920 as amended 46 USC 876 to make rules and regulations
affecting shipping in the foreign trade not in conflict with law in order to
adjust or meet general or special conditions unfavorable to shipping in the
foreign trade whether in any particular trade or upon any particular route
or in commerce generally and which arise out of or result from foreign
laws rules or regulations or from competitive methods or practices em
ployed by owners operators agents or masters of vessels of a foreign
country and

WHEREAS the Federal Maritime Board by General Order No 88 adopted
February 1 1960 46 CFR 206302206203 provided

f206302 Imposition of equalization fees or charges
The Federal Maritime Board in order to counteract the adverse effect

of fees or charges imposed by a foreign government which discriminates
directly or indirectly against vessels documented under the laws of the
United States will impose equalizing fees or charges against vessels fly
ing the flag of the discriminating country or vessels owned operated or
chartered by shipping companies to which such foreign government has
extended the same preferential treatment accorded to vessels flying the
flags of the discriminating country andor the users of the services of
said vessels

1206303 Other offsetting regulations
If and when other discriminatory practices against vessels documented

under the laws of the United States are found to exist offsetting regula
tions will be imposed by the Federal Maritime Board

and

WHEREAS the Federal Maritime Board has found it necessary to adopt
regulations affecting shipping in the foreign trade in order to adjust or
meet said general or special condition unfavorable to shipping in the foreign
trade from the United States to Venezuela

NOW THEREFORE pursuant to section 191b of the Merchant Marine
Act 1920 as amended 46 USG 876 section 204 of the Merchant Marine
Act 1936 as amended 46 USC 1114 sections 101 and 104 of the Re
organization Ilan No 21 of 1950 64 Stat 1273 and other pertinent laws
the Federal Maritime Board hereby prosposes to adopt the following
regulations

1 The Federal Maritime Board has determined that the Government of
Venezuela is engaged in discriminatory cargo routing practices against
vessels of United States registry in favor of national flag vessels of Com
pania Anonima Venezolana de Navegacion and in favor of other vessels

chartered to or operated by Compania Anonima Venezolana de Navegacion
or associated companies to which Venezuela has extended the same privileges
and benefits as are accorded the vessels of Compania Anonima Venezolana
de Navegacion Snch national flag and other vessels are herein referred to
as favored vessels
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2 The Federal Maritime Board has further determined that Compania
Anonima Venezolana de Navegacion and associated services and the owner
operator agent and master of any favored vessel which carries exports
from the United States to Venezuela receive an unjust unfair and undue
advantage from such discriminatory cargo routing practices resulting in a
condition unfavorable to shipping in the foreign trade of the United States
which arises out of or results from foreign laws rules or regulations or
from competitive methods employed by owners operators agents or masters
of vessels of a foreign country

3 In order to meet or adjust such unfavorable condition and to offset
the discriminatory benefit derived therefrom the Federal Maritime Board

will impose an offsetting charge against Compania Anonima Venezolana de
Navegacion its associated services and the owners operators agents or
masters of their vessels whenever it appears that the discriminatory cargo
routing practices referred to herein have resulted in a diversion of cargo
carried by United States flag vessels Such diversion and the offsetting

charge will be determined as more specifically set forth
4 The owner operator agent or master of any favored vessel which

carries exports from the United States to Venezuela shall within four days
excluding Saturdays Sundays and holidays after departure of the vessel
from the last United States port of call file with the Federal Maritime Board
Washington 25 D C a complete manifest of all exports from the United
States to Venezuela carried by such vessel Such manifest shall show the

name of the vessel the owner operator agent and master the date of de
parture of the vessel from the last United States port of call the anticipated
first port and date of arrival in Venezuela the total weight of the exports
from the United States to Venezuela carried thereon in pounds and the total
ocean freight revenue accruing to the carrier for the transportation of such
exports from the United States to Venezuela stated in United States dollars
and shall further show for each individual export shipment

a The name of the shipper and of the consignee

b The description of the shipment including where applicable number
and type of packages to be shipped and the marks and numbers thereof
weight in pounds measuren ent if expected to be rated on a measure
ment basis and the applicable freight rates in United States dollars and

c The total freight revenue accruing to the carrier for the transporta
tion from the United States to Venezuela stated in United States dollars

5 The owner operator agent or roaster of any United States flag vessel
which carries exports from the United States to Venezuela shall within
four days excluding Saturdays Sundays and holidays after departure
of the vessel from the last United States port of call file with the Federal
Maritime Board Washington 25 D C a report showing the name of the
vessel the owner operator agent and master the date of departure of the
vessel from the last United States port of call the anticipated first port and
date of arrival in Venezuela the total weight of the exports from the United
States to Venezuela carried thereon in pounds and the total freight revenue
accruing to the carrier for the transportation of such exports from the

United States to Venezuela stated in United States dollars

FMC
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6 The Federal Maritime Board shall keep for each calendar quarter
records of the total freight revenue from exports to Venezuela carried by
Compania Anonima Venezolana de Navegacion and associated services sepa
rately from United States Atlantic Coast ports north of Hatteras United
States Atlantic Coast ports south of Hatteras and the Gulf and Pacific
Coasts of the United States and similar records of the total freight revenue
from exports to Venezuela carried on United States flag vessels The Federal
Maritime Board shall also keep current such totals for each quarter The

Federal Maritime Board upon request shall promptly make such totals

available to authorized representatives of Compania Anonima Venezolana
de Navegacion and associated services and the interested United States flag
carriers

7 A diversion of cargo from United States flag vessels to favored

vessels will be considered to have resulted from Venezuelan discriminatory
cargo routing practices whenever at the end of any ealendar quarter it
appears to the Federal Maritime Board that the proportion of the revenue
accrued in that quarter by Compania Anonima Venezolana de Navegacion
and associated services for transportation of exports from the United States
to Venezuela as against that accrued by United States flag carriers from
the United States coastal district is greater than the relative percentage
proportions carried by favored vessels and United States flag vessels during
the base period in the same trade

In the event the Federal Maritime Board finds such a diversion in any

quarter it shall impose upon Compania Anonima Venezolana de Navegacion
its associated services and the owner operator agent or master of any
favored vessel or any one or more of them an offsetting charge equal to 50
percent of the revenue accrued from cargo which has been diverted Notice

to any one of the foregoing shall constitute notice to each of them Such

charge shall be payable within days after notice and shall bear

interest at the rate of 6 percent per annum thereafter

If in any quarter next succeeding a quarter in which a diversion has
been found and an offset charge determined favored vessels accrue less

than the relative percentage proportion of revenue based upon their carryings
during the base period said deficiency may be back no more than one quarter
to reduce the charge previously determined This subparagraph shall apply
only if a satisfactory bond or other guarantee has been posted as hereinafter
provided

8 The percentage relationships derived from the base period
may be amended by the Federal Maritime Board when necessary

to take into consideration any substantial variation in service vessels or
equipment of either favored vessels or of United States ships from existing
service or when otherwise necessary or appropriate to meet or adjust the
said condition unfavorable to shipping in the foreign trade
9 In order to insure collection of any applicable charges or penalties re

sulting from these regulations the Federal Maritime Board may require
Compania Anonima Venezolana de Navegacion or its associated services or
the owner operator agent or master of any favored vessel to post with it a
bond or other guarantee the form and amount of which shall be determined
by the Federal Maritime Board
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10 Any owner operator agent or master who fails to comply with any

provision of these regulations shall be subject to all applicable remedies and

penalties provided by law in addition to the offsetting charge herein provided
11 These regulations shall not apply with respect to the carriage of

exports from the United States to Venezuela as to which the Federal Mari

time Board hereafter finds that Venezuela does not or has ceased to employ
or enforce its discriminating cargo routing practices The Federal Maritime

Board hereby finds that the discriminatory cargo routing practices of the
Government of Venezuela have no present impact with respect to the car

riage of exports from United States Pacific Coast ports to Venezuela T w

Federal Maritime Board finds that Compania Anonima Venezolana de Navega
cion does not presently maintain a regularly scheduled service from United
States Atlantic Coast ports south of Baltimore to Venezuela These regula
tions shall not apply to the trade from United States Pacific Coast ports to

Venezuela or to the trade from Unitoo States Atlantic Coast ports south

of Baltimore to Venezuela until further notice
12 The Federal Maritime Board may from time to time by appropriate

notice modify or amend or suspend these regula ions in whole or in part if it

finds that such action is required or appropriate in order to adjust or meet

the discriminating cargo routing practices of Venezuela or to place the

favored vessels on a parity with vessels of the United States in competing
for cargo or to reciprocate modification amendment or suspension of the

Venezuelan discriminatory cargo routing practices
13 If the Federal Maritime Board hereafter finds the offseting charge

herein provided is insufficient to adjust or meet the discriminatory cargo

routing practices involved it will give consideration to increasing said

charge
Persons interested in the proposed regulations may file with the Secretary

Federal Maritime Board Washington 25 D C U S A written comments

thereon and request for hearing if desired original and fifteen copies within

days after publication of this order in the Federal Register

Dated June 1961

By the Board

SEAL

Secretary
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ORDER

FEDERAL MARITIME COMMISSION

No 967

ALCOA STEAMSHIP COMPANY INC

v

CIA ANONIMA VENEZOLANA DE NAVEGACION ET AL

No 970

AGREEMENTS 8640 AND 86401 BETWEEN GRACE LINE INC AND
CIA ANONIMA DE NAVEGACION COVERING POOLING IN THE

NORTH ATLANTIC VENEZUELA TRADE

The Commission having on this day entered its report contain
ing its findings and conclusions herein which report is made a
part hereof

It is ordered

1 That agreements 8640 and 86401 be and they are hereby
approved

2 That Docket No 967 be and it hereby is dismissed and

3 That Docket No 970 be and it hereby is discontinued

By the Commission September 5 1962

Sgd THOMAS LISI

Secretary
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FEDERAL MARITIME COMMISSION

No 870

PACIFIC COAST EUROPEAN CONFERENCEEXCLUSIVE

PATRONAGE CONTRACTS

DENIAL OF MOTION TO CLARIFY

ROLE OF HEARING COUNSEL

Decided September 18 1981

BY THE COMMISSION

Respondents Pacific Coast European Conference and its mem
ber lines seek an order from the Commission precluding Hearing
Counsel from taking the position of a prosecutor in this proceed
ing by filing exceptions to the ExaminersRecommended Decision
Respondent goes even further it objects to any participation in
this proceeding by Hearing Counsel on the ground that author
ity for the Commission to permit its own lawyers to participate
in proceedings before the Commission itself representing the

public interest does not exist in any statute

The Federal Maritime Board has already rejected this same

argument in this very proceeding then made in support of a mo
tion to dismiss by these respondents The argument is made again
because respondents contend that the Boards denial of the motion
to dismiss was arbitrary with no reasons given and that the

inference is inescapable that the Board evaded meeting the issues

Respondents seek to give the impression that their objections to
the participation of Hearing Counsel in Commission proceedings
have never been met To the contrary the same argument was
made to our predecessor the Federal Maritime Board in Docket
764 Mitsui SS Co Ltd v Anglo Canadian Shipping Co et al
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5 FMB 74 1956 The position was rejected there and upon
review of the Boards decision in Docket 764 respondent again
made the same argument to the Circuit Court of Appeals The

Court relegated respondents contention to footnote 2 of its opinion
and there stated

Petitioners respondents questioning the standing of this Public Counsel
assert he was employed not by the Board but by the Federal Maritime
Administration We consider this unimportant since the Board permitted
this intervenor whoever he was to speak on behalf of the public This was
a matter within the Boardsdiscretion

Significantly this case was a complaint proceeding in which
Public Counsel had intervened In such a ease the adversary sys
tem traditional to Anglo American jurisprudence can be reason
ably expected to work its usual result of a full exposition of both
sides of every issue In a complaint case the Boardsand the Com
missionsRules of Practice and Procedure allow the participation
of Hearing Counsel only upon leave to intervene

The instant proceeding is vastly different in nature and scope
It is an investigation instituted by the Commission itself In such
a proceeding the exclusion of Hearing Counsel would leave re
spondents unopposed and free to state without fear of contradic
tion any and all contentions no matter how erroneous or frivolous
they may be No cross examination of witness and no rebuttal
testimony nor evidence would ever be produced Indeed the ques
tions which themselves gave rise to the investigation would for
ever remain onesided and incapable of impartial resolution We

find it difficult to believe that contentions for this result can be

seriously made

We are unimpressed by respondents contentions concerning our
lack of statutory authority Review of the Rules of Practice of
other federal administrative agencies reveals that Hearing
Counsel or Board Counsel are extensively employed by other
regulatory agencies eg Securities and Exchange Commission 17
CFR 20117 Federal Power Commission 18 CFR 11f
14 18 Federal Communications Commission 47 CFR 176
1842 1846 1853 1854 1859 Civil Aeronautics Board 14

CFR 30230 302210 302215 203301 Interstate Commerce
Commission 46 USC 16 11

Section 22 of the Shipping Act 1916 contains the Commissions
authority to conduct investigations in such manner and by such

The case was then styled AngleCanadian Shipping Co Ltd v US sad FM
264 F 2d 406 1969
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means and make such order as it deems proper We find it diffi

cult to conceive of a broader grant and it clearly suffices here

Since we reject respondents contention regarding our lack of

statutory authority to allow the participation of Hearing Counsel

in this proceeding we must consider their alternative request fo
clarification of Hearing Counsel s role

Respondents contend that recent decisions of the Commission

preclude further participation by Hearing Counsel in this proceed
ing and that he should not be allowed to file exceptions to the

Recommended Decision Respondents cite Docket 882 Unap

proved Section 15 Agreements South African Trade decided

April 9 1962 Docket 916Investigation of Practices etc West

Coast of Italy Sicilian and Adriatic Ports North Atlantic Range
Trade Grant of Petition of Hearing Counsel July 11 1962 and

Docket 896 Unapproved Agreement Coal to Japan Korea de

cided August 2 1962 It is respondents contention that these

decisions are inconsistent with Rule 3 b of our Rules of Practice

and Procedure which respondents say provides merely that Hear

ing Counsel shall actively participate in any proceedings to the

extent that he deems required in the public interest The rule to

which respondents refer was superseded in its entirety by the

present rule 3 b which became effective April 4 1954 46 C F R

20142 The new rule provides
The Assistant General Counsel for Litigation now Director Bureau of

Administrative Proceedings shall be a party to all proceedings governed by
the rules in this part except that in complaint proceedings under 20162

he may become a party only upon leave to intervene granted pursuant to

20174 The Director Bureau of Administrative Proceedings or his

representative shall be designated as Public Counsel now hearing
Counsel and shall be served with copies of all papers pleading and docu
ments in every proceeding governed by the rules in this part whether a

party of record or not Hearing Counsel shall actively participate in any

proceeding to which he is a party to the extent required in the public
interest subject to the separation of functions required by Section 5 c of

the Administrative Procedure Act

Were further clarification considered necessary it was amply pro
vided in Commission Order No 1 Organization of the Federal
Maritime Commission amendment No 1 effective January 16

1962 27 F R 677 78 which provides
The Bureau of Administrative Proceedings acts as Hearing Counsel in all

formal investigations non adjudicatory investigations rulemaking pro

ceedings and any other proceedings initiated by the Federal Maritime

Commission under thEShipping Act 1916 and other applicable shipping
acts examines and cross examines witnesses prepares and files briefs

II
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motions exceptions and other legal documents and participates in oral
argument before the hearing examiners and the Federal Maritime Corn
mission arm as Hearing Counsel where intervention is permitted in
formal complaint proceedings initiated under section 22 of the Shipping
Act reviews and concurs in all recommendations of other bureaus recom
mending the institution of formal proceedings prepares all orders notices
and other documents which institute formal or informal Commission pro
ceedings furnishes consultative and advisory services and otherwise assists
other bureaus in formulating procedures to be followed in connection with
investigations andor formal Commission proceedings serves with the cone
currence of the Executive Director as requested by the General Counsel
and under his direction in matters of court litigation by or against the
Commission arising out of violations previously adjudicated by the Coma
mission

Respondents have obviously misread the recent Commission
decisions cited to us They contain nothing which is inconsistent
with the CommissionsRules of Practice and Procedure nor which
would require their revision under the Administrative Procedure
Act In each of the decisions cited the role of Hearing Counsel was
discussed only with regard to the practice of requiring from Hear
ing Counsel particularizations of charges against respondents
to Commission orders of investigation In this regard the Com
mission defined the primary mission of Hearing Counsel as that
of obtaining pertinent information in the discharge of his duty
to the public interest to insure that all probative evidence relevant
to the matters under investigation is developed to its fullest pos
sible extent To argue from this that Hearing Counsel may not
after developing a full and complete record take any position re
garding what that record demonstrates defies logic Respondents
would apparently have Hearing Counsel stand mute leaving them
free to interpret the evidence and the law as they choose thus
depriving the Commission of the development of a full and com
plete record This is absurd

If we have appeared to devote undue time and attention to the
Issues raised herein it was done in the hope of laying them to
rest finally

Respondents motion is denied

We note that in both Docket 882 and Docket 898 Hearing Counsel filed and the Commis
sion accepted exceptions to the Examinersdecision No decision by the Examiner has yet been
rendered In Docket 918

q FMC
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FEDERAL MARITIME COMMISSION

No 990

ALASKA LIVESTOCK TRADING CO INC

v

ALEUTIAN MARINE TRANSPORT COMPANY INC

Decided September 18 196

Freight rate of 110 per cubic foot on grease wool in bags between

Unalaska Island and Seattle Washington found not to be unjust or un

reasonable within the meaning of Section 18 of the Shipping Act 1916

Order to be entered dismissing complaint

William H Bishop President of Alaska Livestock and Trading
Co Inc for Complainant

Niels P Thomsen President of Aleutian Marine Transport
Company Inc for Respondent

I

I

INITIAL DECISION OF E ROBERT EAVER EXAMINERl

The main question in this case is whether respondent s rate on

Nool from the Aleutians to Seattle is unj ustly or unreasonably
ligh

Complainant Alaska Livestock and Trading Co Inc is an

laska corporation which operates a sheep ranch at Chernofski

Bay on Unalaska Island in the Aleutian chain Respondent Aleu

ian Marine Transport Company Inc also an Alaska corporation
perates the Expansion a small dry cargo vessel in common

arriage of general cargo and a few passengers between the Aleu

1 In the absence of exceptions thereto by the parties and upon notice by the Commission
he initial decision of the Examiner became the decision of the Commission on the date shown

Section 8 a of the Administrative Procedure Act and Rules 18 d and 18 h of the
lommission s Rules of Practice and Procedure

7 F M C
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tion islands the Alaska mainland and Seattle and in carrying
mail between the Aleutians and Seward Alaska

The complaint alleges that the rate of 110 per cubic foot on
grease wool as shown in respondentsFreight Tariff No 1C Item
430 is an unjust and unreasonable rate in violation of Section 18
Shipping Act 1916 in that it is too high and also because the rate
should be based on the hundredweight rather than the cubic foot
Complainantscontentions regarding the proper unit upon which
the rate should be based are founded on the belief that the rate

should be110 per hundredweight In other words its interest in
this matter stems from the amount of the rate rather than from

other shipping matters that might be affected by a change in the
freighting unit from a cubic to a weight basis This was made

clear In the course of the hearing A rate of 110 per cubic foot
is the equivalent of approximately 10 per hundredweight

Neither side was represented by counsel at the hearing but each
appeared pro se by its President Mr William H Bishop com
plainantsPresident appeared and testified on behalf of complain
ant Mr Niels P Thomsen respondentsPresident appeared and
testified on behalf of respondent There were no other witnesses

Both of these gentlemen were completely forthright in the course
of the hearing For example Mr Bishop frankly acknowledged
the value of respondentsservice to this far outpost despite his
conviction that the rate on wool southbound is excessive

There is little if any factual dispute between the parties Re

spondent operates the Expansion as the mail boat on a twice
monthly schedule between Seward on the east and points along
the Aleutian chain as far west as Nikolski on Umnak Island in
the Aleutians on the west It also makes a monthly round voyage
between these points and Seattle Respondent carries the mail tc
and from these points in the Aleutians to Seward under a four
year contract with the United States Post Office Department foi
which respondent is paid 190000 per year On September 1
1961 this payment was reduced from 243000 to its present
amount

The Expansion has a cargo capacity of 250 tons cubic tons of
40 cubic feet all in a single hold This hold is equipped to handle
refrigerated cargo The Ezpansion is one hundred and fortyeighl
feet long has a beam of thirtyseven feet and a draft of twelvt
feet Patrons for her passenger space for twelve are available only
during three or four summer months
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The scope of respondent s operation is small and decreasing
Mr Thomsen founder and President serves as mast r of the Ex

pansion Recently the shoreside office was closed and the paper
work incident to the operation is now done on board the ship

Aside from the mail and shipments of frozen crab respondent
has carried since last September petitioner s wool nd that of an

Dther sheep rancher located at Nikolski is the only available south
bound cargo Each of these tworanchers ha one shipment ofwool
a year in the spring or early summer and they only patronize re

spondent occasionally The wool is clippelin May June and July
and the entire clip the annual shipment of each raneher is about

100 bags of about 300 pounds and 27 cubjc feet each In most of

the eight years since respondent entered the trade in 1954 these
two ranchers have shipped their wool with eontract carriers who
in the main have operated barges with cargo northbound for the

military These operators carried the wool as baekhaul cargo at

rates less than th 110 per cubic foot shown in respondent s

Freight Tariff No J C Item 430 Complain ant has shipped the
wool on respondent s vessel only three times and the other rancher

about the same They only do so when one of the tramp carriers

ls not available

Respondent is the only common carTier by water that has called
lt Chernofski Bay since respondent entered the trade in 1954

Ilaska Steamship Company publishes a tariff which includes a

rate on wool from Chernofski to Seattl but they do not make
alls at Chernofski or Nikolski and have not qone so for many

fears

In support of it s contention that respondent s rate is excessive

omplainant shows

1 That Berger Transportatio n Company predecessor of re

pondent as operator of the mail boat charged 2 65 per hundred
weight for transporting complainant s wool from Chernofski to
Seattle as a common carrier in 1954

2 Alaska Steamship Company has a tariff rate of 185 per
lundredweight on wool on this route plus a 10 surcharge
80mplainant cites this tariff item to show the freighting unit used
lot the rate

3 That complainant s most recent shipment of wool early in
L961 moved from Chernofski to Kodiak on respondent s vessel
lnd thence to Seattle via Alaska Steamship Company At that

r7 F M C
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time respondent did not call at Seattle or any other ports south
of Alaska The charges for the transportation of 101 bags being
33547 pounds of wool from Chernofski to Seattle on that occa
sion came to 271820 or about 8 per hundredweight Re

spondentspresent rate coons to about 10 per hundredweight
4 Complainant also relies on the Act of Congress of August 10

1939 ch 637 as amended 53 Stat 1338 39 USC 487a under
the terms of which the Postmaster General is authorized to enter
into contracts for the carriage of mail between Seward and the
Aleutians This statute provides that the contractor shall furnish
and use in the service a safe and seaworthy boat of sufficient size
to provide adequate space for mail passengers and freight
Complainant contends that this statute is evidence of an intention
on the part of Congress to provide the people along this remote
mail route with monthly passenger and cargo service at reason
able rates He characterizes the 190000 annual payment to re
spondent under the mail contract as a subsidy payment and
concludes that the rate on wool should be somewhat less than
respondents current rate since respondent is calling at Cher

nofski in any event under the requirements of the mail contract
Complainant acknowledged that respondentsservice is prefer

able to that of contract carriers because of the regularity and
frequency of the calls of respondentsship He also testified that
the northbound service of respondent is of value as the respondent
brings the supply of fresh vegetables in and that complainant
has other northbound cargo aboard the mail boat nearly every
month

In 1955 the first year respondent transported complainants
wool the rate from Chernofski to Seward was 75 cents per cubic
foot Since 1954 respondents operating costs have increased

60 percent
The total revenue on one shipment of complainantswool at a

freight rate of 110 per cubic foot would be approximately
3000 The cost to respondent of loading and unloading the wool
would be about 1500 and the cost of insurance about 500
If carried at a rate of 110 per hundredweight the total revenue
on one of complainantsshipments would be somewhat less than
respondentsoutofpocket costs

Since September 1061 when the annual payment under tilt
Govermrient mail contract was reduced from 243000 to 190
000 respondent has experienced a net operating loss of a little
over6000 per month This does not reflect any experience ir

7 FMC
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connection with the wool trade of course because respondent
has not carried any wool during this period Respondent s Presi

dent testified that the only reason it stays in the trade is because
it has posted a 200 000 performance bond under the mail con

tract

Under section 7 c of the Administrativ Procedure Act 5
U S C 1006 c and Rule 10 0 of the Commission s Rules of
Practice and Procedure the burden of proving that the rate is

llnjust and unreasonable lies with the complainant See BonneU

Company v Pacific Steamship Co 1 U S M C 143 1928
The rate of Berger Transportation Company in 1954 is too

remote in time to be controlling in this case While a comparison
farate under study with rates of other carriers is an acceptable
est of the reasonableness of the former the persuasiveness of
he test varies directly with the similarity of the circumstances
mrrounding the rates of the different carriers The passage of

ight years in these times of progressive inflation weakens the
robative value of this comparison to the point where it is of little
alue particularly where it has little or no support based on

ther evidQllce in the record

The rate recently quoted by Alaska Steamship Company can

lot be considered because that company does not call at Chernof
Jki and has not done so for at least eight years If anything
hese facts tend to show that the wool trade in the Aleutians can

lOt be very lucrative to carriers or they would probably arrange
0 call there

The fact that the rate of another carrier on wool from Chernof
Iki to Seattle early in 1961 was the equivalent of approximately
ight dollars per hundredweight does not establish that re

pondent s rate is unreasonably high Respondent s rate to Seattle
s the equivalent of about ten dollars per hundredweight The
lervices that gave rise to these charges early in 1961 are not
Lvailable today That service involved carriage by respondent
rom Chernofski to Kodiak and by Alaska Steamship Company
rom Kodiak to Seattle At the time there was no direct service
etween Chernofski and Seattle A comparison of rates in these
wo situations is of only limited value if any

Complainant has not demonstrated that the Act of Congress
ited by complainant 39 U S C 487a was intended to amend the

hipping Act 1916 by requiring the application of different stand
rds as to the reasonableness of rates in the trade covered by the

7 F M C
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The factors existing in this trade lead one to wonder why the
one carrier and the two shippers have not negotiated together
to arrive at a mutually agreeable rate on wool and perhaps even

some forward booking arrangement covering a reasonable period
of time such as that covered in the mail contract However the

testimony did not reveal that any such negotiations have taken

place
Taking the record as a whole and particularly in view of the

fact that the burden of proof lies with complainant it is concluded
that the rate of 110 per cubic foot on wool in bags in this trade
is not unj ust or unreasonable An order will be entered dismissing
the complaint

ADDENDUM

A matter entirely outside the findings and conclusions that should be
brought to the attention of the parties will be mentioned here briefly In
the course of their dealings and during the hearing both parties treated
respondent s rate on wool as being 110 per cubic foot in bags The fore

going decision therefore treats this as respondent s rate However there
appears to be a technical or typographical inaccuracy in the tariff published
by respondent entitled Freight Tariff No 1C in that Item 430 quotes the rate

in bales rather than in bags Apparently rates on wool in bags are not

necessarily the same as the rates on wool in bales See Wool Rates to

Atlantic Ports 2 U S M C 337 1940 It will be noted also that the n o s

rate Item 300 also 110 per cubic foot applies only from Seattle north
bound and not from the Aleutians southbound Appropriate steps should be
taken to clarify this uncertainty

7 F M C



FEDERAL MARITIME COMMISSION

No 909

HARBOR COMMISSION CITY OF SAN DIEGO CALIFORNIA

V

MATSON NAVIGATION COMPANY

Decided September 25 1962
Respondent not shown to have given undue or unreasonable preference oi

advantage to Los Angeles nor to have subjected San Diego to undue 01
unreasonable prejudice or disadvantage under section 16 First of the

Shipping Act by failure to provide a regular service between San Diego
and Hawaii

William R Daly for complainant

Edgar J Langhofer for intervener San Diego Chamber 01

Commerce

George D Rives for respondent

REPORT OF THE COMMISSION

THOS E STAKEM Chairman JOHN HARLLEE Vice Chairman

ASHTON C BARRETT Commissioner JOHN S PATTERSON Com

missioner JAMES V DAY Commissioner

BY THE COMMISSION

The Harbor Commission City of San Diego California Sar
Diego in a complaint filed June 27 1960 alleged that the

respondent Matson Navigation Company Matson by dis

continuing in 1960 its inbound service to and refusing to provide
outbound service from the Port of San Diego in the trade between
the Pacific Coast and Hawaii has given undue and unreasonable
preference and advantage to the Port of Los Angeles and sub

jetted San Diego to undue and unreasonable prejudice and dis
advantage in violation of section 16 First of the Shipping Act

394
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service Matson provided finding 3 and little in the way of ton
nage to justify the attendant time and expense of furnishing out
bound service It should not be overlooked moreover that

significant portionperhaps as much as 50 percentof the Sal
Diego cargo potential reflected by this record is not new Hawaiiai
traffic but simply traffic now moving through the Port of La

Angeles which would be diverted therefrom to San Diego
On the record here Matson cannot fairly be charged with indif

ference toward the needs of San Diego nor complacency in th4
matter of stimulating sources of added Hawaiian tonnage No

does the fact that Matson is by far the dominant carrier in the
trade suggest to us that it is any the less interested in seeking co
promoting new tonnage susceptible of economic transportation
The contrary it seems to us should be true Beyond this wI

share the hope expressed by the Examiner that San Diego wil
continue to receive Matsons attention as an area that could pos
sibly develop enough tonnage to make a regular service feasible

Undue preference and prejudice Under section 16 First of the

Act must be established by clear and convincing proof Further

similarity of transportation conditions is a necessary element of
undue preference and prejudice Intercoastal Cancellations anc

Restrictions 2 USMC 397 1940 The conditions need not b
identical but should at least be comparable So far as concern

Hawaiian cargo there is no similarity but a great disparity be
tween transportation conditions at the ports alleged in this cas
to be prejudiced and preferred San Diego and Los Angeles Dis

cussion of additional points or authorities having a bearing on the
application of section 16 First is therefore unnecessary

We conclude that this record fails to show that respondent Mat
son has given undue or unreasonable preference or advantage tc
Los Angeles or that it has subjected complainant San Diego tc
undue or unreasonable prejudice or disadvantage in violation of
section 16 First The complaint accordingly will be dismissed

7 FMC
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III

ORDER

FEDERAL MARITIME COMMISSION

No 909

HARBOR COMMISSION CITY OF SAN DIEGO CALIFORNIA

v

MATSON NAVIGATION COMPANY

This case being at issue upon complaint and having been duly
heard and full investigation of the matters and things involved

having been had and the Commission on the date hereof having
made and entered of record a report stating its conclusions and

decision thereon which report is hereby referred to and made a

part hereof

It is ordered That the complaint in this proceeding be and it is

hereby dismissed

By the Commission September 25 1962

Sgd THOMAS LISI

Secretary
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FEDERAL MARITIME COMMISSION

No 954 SUB 2

INVESTIGATION OF INCREASED RATES ON SUGAR

REFINED OR TURBINATED IN BAGS IN THE ATLANTIC GULF

PUERTO RICO TRADE

Decided September 25 1962

Proposed increased rates on sugar refined or turbinated in bags from
San Juan Ponce and Mayaguez P R to New York N Y Philadelphial

Pa and Baltimore Md found just and reasonable Order of suspension
vacated and proceeding discontinued

Mark P Schlefer and T S Perlman for respondent
John Mason Gerald A Malia and Robert J Nicol for Puerto

Rican American Sugar Refinery Inc and Olavarria Co Inc
John Mason and Gerald A Malia for Association of Sugar Pro
ducers of Puerto Rico Western Sugar Refining Company and
Central Roig Refining Company and William D Rogers and John
T Rigby for Commonwealth of Puerto Rico interveners

Donald J Brunner and Robert J Blackwell as Hearing Counsel

REPORT OF THE COMMISSION

THOS E STAKEM Chairman JOHN HARLLEE Vice Chairman
ASHTON C BARRETT Commissioner JOHN S PATTERSON

Commissioner JAMES V DAY Commissioner
By THE COMMisSION

By fifth revised page No 27 to its Homeward Freight Tariff
No 1 FMB F No 2 filed with the Commission to become effective
December 18 1961 respondent A H Bull Steamship Co herein
after Bull proposed to increase its rate on sugar refined or

turbinated in bags refined sugar from Puerto Rican ports to

7 F M C
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he North Atlantic ports of New York N Y Philadelphia Pa
lnd Baltimore Md from 59 cents per 100 pounds to 75 cents per
LOO pounds 1 Upon protest the Commission by its first supple
mental order2 of December 14 1961 instituted this investigation
pursuant to the Shipping Act 1916 the 1916 Act 46 U S C 801
t seq and the Intercoastal Shipping Act 1933 the 1933 Act

i6 D S C 843 et seq and suspended the operation of the schedule
o and including April 17 1962

Puerto Rican American Sugar Refinery Inc Western Sugar
Refining Company and Centrai Roig Refining Company sugar
refiners located in Puerto Rico whose refined sugar moves to North
Atlantic ports in the United States through the ports of Ponce

Mayaguez and San Juan P R Olavarria Co Inc adistributor
of sugar in the United States which purchases the output of
Puerto Rican American Sugar Refinery Inc the Association of
Sugar Producers of Puerto Rico and the Commonwealth ofPuerto
Rico intervened in opposition to the proposed increased rate

On January 22 1962 following hearing proposed findings and
conclusions oral argument thereon was held before the Examiner

Subsequent thereto the sugar interests filed a motion for further

hearing to receive evidence concerning a substantial change in the
character of the service to be offered by the respondent The mo

tion was granted and further hearing was held on March 5 1962
with oral argument before the Examiner immediately thereafter

By fifth supplemental order served March 5 1962 upon Bull s

application the Commission granted special permission for Bull to
file tariff amendments on one day s notice to eliminate its service
at the ports of Ponce and Mayaguez and to cancel on 30 days
notice the existing rate of 59 cents on refined sugar However
Bull has not yet filed a tariff change cancelling its 59 cent rate but
has ceased serving Ponce and Mayaguez

The Examiner in an initial decision served March 12 1962
found the proposed increased rates on sugar to be just and rea

I
r

I

h

J

i

E

1

1

i

IJ

1 Also involved were trailer and van load rates of 273 77 minimum 40 000 pounds and
123 minimum 20 000 pounds which would be increased to 300 and 135 respectively but

the record indicates that no traffic moves under these rates

2 By original order of December 7 1961 and second supplemental order of January 8 1962

Increased rates on the same commodity filed by the United States Atlantic Gulf Puerto Rico

Conference Richard Kinsella agent and by Sea Land Service Inc Puerto Rican Division
were brought under investigation and suspended Upon special permission granted by the
Commission these rate increases were subsequently cancelled and the investigation as to

them was discontinued by third and fourth supplemental orders of January 22 and February
7 1962 respectively
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unemployment rate of 115 percent of the total labor force would

likewise be adversely affected

At the time of the first hearing respondent operated six vessels

in the Puerto Rican trade 4 were C 2 type 2 were fully auto

mated containerships put into service during the latter half of
1961 Two C 2 vessels operated on a two week turn around
from New York offering weekly service at San Juan Ponce and

Mayaguez The other two C 2 vessels operated on a two week

turn around from Baltimore and Philadelphia serving the same

Puerto Rican ports weekly The containerships operated out of
New York on a 10 day turn around serving San Juan only

On February 10 1962 Bull drastically curtailed its service by
removing all but two of the C 2 vessels from the trade With

these two vessels operating on a two week turn around weekly
service is now offered between Baltimore Philadelphia New York
and San Juan The first voyage under this new service was not

completed until about February 26 1962 and the financial results

thereof were not available during the hearing
Bull was the principal carrier of refined sugar moving from

Puerto Rico to the North Atlantic ports Loadings at three Puerto

Rican ports in 1960 and the first 11 months of 1961 were 98 093

and 65 373 gross tons respectively In 1960 refined sugar com

prised about 10 percent of the total cargo handled by Bull and

about 30 percent of total northbound cargo handled by all carriers

in the Puerto Rican trade

In the first 6 months of 1961 on total revenues of 9 219 548

Bull claims adirect loss of 551 557 from vessel operations before

assignment of overhead and depreciation expenses These results

are attributed by Bull to severe overtonnage in the trade loss

of cargo to competitive carriers particularly in those categories
of cargo on which the higher rates are applicable and the

maintenance of allegedly unremunerative promotional rates in

aid of the Puerto Rican economy Bull s vessel space utilization

in 1960 service was only 41 percent of capacity and 50 9 percent
in the first six months of 1961 Bull contends that the existing
refined sugar rate which returns 13 22 per gross tori is non

compensatory and that the per ton revenue of 16 80 at the

proposed 75 cents rate will fail to meet all costs properly assign
able Recognizing that too drastic an increase in the refined sugar

rate would destroy the ability of the Puerto Rican sugar refiners

to compete with mainland refineries Bull states that it is willing
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tocompromise the rate level and claims that the proposed 75 cents
rate is therefore just and reasonable Bull attributes more than

500 000 of its past annual losses solely to the carriage of refined

sugar

DISCUSSION AND CONCLUSIONS

The intervening sugar interests filed 25 exceptions to the
Examiner s Initial Decision These numerous exceptions reduce
themselves to essentially the following contentions of error 1
the Examiner erred when he accepted Bull s evidence of the
costs of loading and discharging sugar instead of the figures
submitted by intervenors and did not properly consider the value
of service element in determining the reasonableness of this rate

2 the Examiner erred in certain cost allocations 3 the carrier
failed to sustain its burden of proving that the proposed rate
was just and reasonable and 4 the Examiner failed to speci
fically indicate that the Puerto Rican trade was unbalanced with
more traffic southbound than moving north

For cargo handling expense the Examiner used actual loading
and discharging costs adjusted for known increases other costs
of operations were allocated by him on the basis of the ratio of

sugar tonnage converted to cubic measurement 45 cu ftton to
total revenue tons also converted to cubic measurement Because
of the reduction in service the Examiner assumed that the carrier
would achieve a higher vessel utilization which he estimated would

be 50 at most From these calculations he concluded the pro
posed rate was just and reasonable 3

Intervenors except to the Examiner s assignment of overtime

applicable to the handling of refined sugar Intervenors contend
that the Examiner should have used the average overtime rate

applicable to all cargo loaded rather than overtime only as it was

applied to sugar They also contend that Bull s reduction of
vessels in use in this trade will result in a higher vessel utilization
than was found by the Examiner i e 80 instead of 50 For

purposes of discussion we have developed a cost per ton for
refined sugar based upon the costs shown in the record adj usted

to reflect an 80 vessel utilization and the average rate 9 1 for

overtime for all cargo These calculations are set forth in Table I

infra
aSince the issuance of the initial decision Bull withdrew from the Puerto Rican trade

7 F M C
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TABLE I

Loading
1961 Costs not including overtime

Overtime at overall rate of 9 1

Tons of sugar loaded

Cost per tonIoading
Increase in stevedoring costs 4 7

PIojected Cost per tonloading

Discharging
1961 Costs not including overtime

Overtime at overall riLte of 9 1

Tons of sugar discharged

Cost per ton
Increase in stevedoring costs 2 9

PIojected Cost per ton discharging
Total cost per ton loading and discharging

409

I

I
r

I
I
r

i

282 629

25 719

308 348
65 375

4 72
22

4 94

306 499
27 891

334 390
61 793

5 41
16

5 57
10 51

l

A

c

e

Vessel Expense
80 vessel utilization rate of 9 51 per cubic foot 45
cubic feet 1 ton per ton expense 4 28

Total Cost of loading and discharging and vessel ezpense
excluding wharfage dockage other port expense other

cargo expenses overhead and depreciation 14 79

The total cost of 14 79 per ton shown in Table I which was

computed on a basis most favorable to intervenor s position ex

ceeds the revenue per ton at the 594 rate which is only 13 22

The rate jncrease in question would give the carrier a return of
16 80 per ton 2 01 more than the cost figure reached in Table I

It is quite clear that any fair allocation of depreciation and over

head woud consume all or a major part of the remaining 2 01

The record shows that allocating these two items on a ratio of
refined sugar total cargo carried on a measurement basis avail

able both north and southbound would result in an overhead

expense of 173 per ton and depreciation expense of 66 per ton
Thus the addition of only overhead and depreciation would pro
duce a 17 18 cost per ton

Intervenors may quarrel to some extent with overhead and
depreciation allocations yet we do not see where it can be validly
contended that the remaining 2 01 will fully cover the carrier s

overhead depreciation and other expenses that were not included

7 F M C
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in the calculation in Table I let alone result in any sort of profit
to this carrier

Intervenors have objected to the Examiner s cost allocation

formula which was based upon a ratio of the cubic measurement of
sugar to total cargo carried They claim he erred by not requiring
respondent to submit a breakdown of actual cost figures for every

operating expense and not taking into account the factor ofbroken

stowage We do not think their objections are well taken in either
instance The Examiner in his calculations treated sugar equally
with other cargo excluding broken stowage throughout his calcu
lations While broken stowage conceivably could be a factor in
some cases it is a variable one that depends upon many things
including the nature of the cargo weather conditions to be en

countered the type of containers used the type of vessel involved
and the hold in which a commodity is stowed As a practical
matter broken stowage will vary with the skill of ship s officers c

the carrier s shoreside personnel and the stevedore and longshore e
men loading a vessel We think the Examiner correctly excluded
broken stowage in making his calculations since by its variable
nature it would not have resulted in amore accurate ratio Broken

stowage is also of relatively little importance when vessels are

not being fully utilized which is the case in this trade It was not
in our opinion unreasonable or inaccurate for the Examiner to

adopt an allocation formula for operating expenses particuliarly
when a major part of his overall calculations was based upon
direct costs

The record contains conflicting evidence as to the proper stow

age factor to be used in determining the cubic measurement per

gross ton of sugar and the Examiner after reviewing the prob
lem concluded that a stowage factor of 45 cu ft per gross ton
was proper and in accordance with a recognized authority on the

subject Modern Ship Stowage 4
a standard reference manual that

was developed by the United States Department of Commerce

The proper stowage factor was much in dispute in the proceedings
before the Examiner and the parties even went so far as to

actually measure bags of sugar during the hearing The stowage
factors submitted as evidence varied from 43 cu ft to 56 cu ft

per gJoss ton and from all this conflicting evidence we can only
conclude that the Examiner quite reasonably adopted a figure that

4 Modern Skip Stowage U S Department of Commerce Bureau of Foreign Commerce 1942
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II
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I
I

fell within the limits of the evidence presented and was in con

formity with an established reference manual

While we acknowledge the obvious fact that there is and will

continue to be a substantial reduction in the service offered by
Bull the calculations made in these proceedings were on a unit

basis cost per single ton for the same type of vessel a C 2

freighter that Bull says it will be using in this trade This we

believe should cure any major infirmities that might result from

a reduction in service In addition we have evaluated the rate

llsing the greater vessel utilization recommended by intervenors

t should also be noted that the major portion of the costs of

ransporting this sugar is attributable to loading and discharging
for which the carrier submitted actual costs Intervenors attack
he validity of the actual costs for loading and discharging which

respondent submitted and the use of the carrier s operating results

ror the first half of 1961 in forecasting future costs They claim

hese figures are not representative or probative for various rea

sons changes in loading ports difficulties encountered by the

arrier in New York as the result of damage to terminal facilities

and othersimilar contentions They demand a degree ofspecificity
hat is impossible As the Examiner stated cost finding is not an

exact science and if we were to adopt the stringent approach ad

vocate by these intervenors a carrier would rarely if ever be

able to sustain its burden of proof nor would we be able to evaluate

the great majority of proposed rates for future use We agree
with the Examiner that all that is required is that the results

obtained represent a reasonably close approximation of the as

signable costs In our opinion this has been achieved and the

respondent has sustained its burden of proving the cost of service

even in light of its reduction in operations The intervenors

contend that since this trade is heavily unbalanced in favor of

the southbound traffic the rate should be based upon essentially
an added traffic theory for the carrier s vessels would be sailing
light northbound because of this imbalance In substance one of

the intervenor s major contentions is that only out of pocket
costs are really pertinent and the value of this service to Puerto

Rico and the Puerto Rican sugar refining industry is the primary
consideration While the carrier has indicated a willingness to

compromise it has decided that the rate on this commodity must
reflect cargo handling costs and a proper allocation of vessel

operating expense with some contribution towards overhead and

depreciation and other expenses of operation Generally this is

7 F M C
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a decision within the province of the carriers managerial dis
cretion

In our opinion the Examiner correctly rejected intervenors

added traffic theory and did not err by failing to make a specific
finding that there was an imbalance in this trade Whether traffic

is heavier moving north or south if a shipper does not pay his
full share of the expenses incurred in the carriage of his goods
including overhead and depreciation then the deficiency must be
spread among other shippers or absorbed by the carrier This is

simply an economic fact of life and applies equally to each leg of
a vessels itinerary and whether a trade is balanced or not The

Examiner rejected intervenors related argument that value of
service should be given prime consideration in evaluating this
rate because of the competitive predicament in which the Puerto
Rican sugar refiners hind themselves and the effects of this rate
upon Puerto Rico and the refinery workers and we feel he was
correct in doing so

Value of service falls within the realm of public interest and
under certain conditions may be the determining factor in resolv
ing the question of the reasonableness of a rate However the
consideration and effect that must or should be given to the public
interest is limited by the Due Process Clause of the 5th Amend
ment to our Constitution At one time the Supreme Court ex
pressed the view that under the 5th Amendment public interest
could not be invoked to require a carrier to transport a commodity
at less than cost or for merely nominal compensation and that the
devotion of the carriersproperty to public use is qualified by the
carriersright to a reasonable reward Northern Pacific RR Co v
North Dakota 236 US 585 1915

This view was to some extent modified or explained in Baltimore
and Ohio Railroad Co v United States 345 U S 146 1953
wherein the Supreme Court ruled that so long as carriers rates as
a whole afforded them just compensation for their overall services
to the public the Due Process Clause should not be construed as a
bar to fixing noncompensatory rates for carrying some commo
dities when the public interest is served On this basis carriers on
occasion have been required to charge a rate for a particular
service that is not fully compensatory but only when the carrier
is making an overall profit See Pan American World Airways v
Civil Aeronautics Board 256 F 2d 711 DC Cir 1958 cert

denied 358 US 836 1958 Quite clearly the carriers financial
position limits the effect that may be accorded the public interest

FMC
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Itseems to us that the value of aservice to aparticular segment
of the public is also outweighted by the general public s interest

in the carrier s continued existence of a sound economic footing
and its ability to serve all shippers at reasonable rates In this

regard it is unnecessary to determine the solvency of Bull for

even if it were making a profit on its over all operations we do

not see where it could be sound regulatory policy or in the

public interest to require Bull or any other carrier to sustain
substantial losses on a large segment of the cargo it carries Such

a practice would simply result in either disproportionately high
rates on other cargo or a substantial weakening of the carrier s

economic position or both Even if we were to discount to some

extent Bull s claim of losses due to the carriage of this sugar

at the 59 rate the r cord clearly indicates that this rate is not

compensatory and that the carrier has sustained substantial losses

carrying the refined sugar at this rate As for the new rate which

we have been considering it is not fully compensatory and in our

opinion the carrier although willing to compromise to some

extent has properly exercised its managerial discretion in deter

mining how far it can economically go in its efforts to accomodate
the shippers of refined sugar and yet maintain a sound financial

position We recognize and of course are sympathetic to this

apparently distressed sugar industry but we cannot lawfully nor

rationally favor its interests over those of an equally distressed

carrier subject to our regulation

In view of our previous discussion it is unnecessary to make

findings relative to the Puerto Rican refining industry s inability
to absorb an increase in rates or their production costs and

revenue from sales Intervenors made further contentions of

error relating to wharfage brokerage and bill of lading charges
These items were not included in computing Table I and specific
findings as to the applicability and actual amounts charged for

these expenses are unnecessary in view of the undeniably small

return Bull would receive from the 75 rate over and above

costs of cargo handling and vessel operating expense We must

also reject as did the Examiner evidence of stevedoring costs of

a contract carrier which intervenors claim is pertinent Not only
is contract carriage quite a different matter but we have actual

7 F M C

I



414 FEDERAL MARITIME COMMISSION

cargo handling costs available Any remaining contentions of

error not specifically discussed herein we have found irrelevant

redundant or not persuasive

Based upon the foregoing we find and conclude that the rate

increase here under investigation is just and reasonable

An order discontinuing this proceeding will be entered

7 F M C
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IiIiORDER

FEDERAL MARITIME COMMISSION

No 954 SUB 2

INVESTIGATION OF INCREASED RATES ON SUGAR REFINED OR

TURBINATED IN BAGS IN THE ATLANTIC GULF PUERTO RICO TRADE

Full investigation of the matters and things involved in this

proceeding have been had and the Commission on the date hereof
having made and entered of record a report stating its conclusions
and decision thereon which report is hereby referred to and made
a part hereof and having found that the proposed rate under

investigation is just and reasonable

It is o1dered That this proceeding be and it hereby is dis
continued By the Commission September 25 1962

Sgd THOMAS LISI

Secretary
7 F M C
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No 987

J M ALTIERI

V

THE PUERTO RICO PORTS AUTHORITY

Decided October 18 1962

Terminal operators withholding of refund of overpayment on demurrage
charges did not violate the Shipping Act 1916 Not shown to have

created a competitive disadvantage nor to consitute a shipping practice
as distinguished from an isolated incident involving ordinary business

activity

J M Altieri complainant appeared on his own behalf

John T Rigby Arnold Fortas and Porter for respondent

INITIAL DECISION OF

E ROBERT SEAVER EXAMINER

This matter was submitted without oral hearing under Rule 11

procedure The essential facts are not in dispute
On September 28 1961 complainant imported a shipment of

151 cartons of footwear into Puerto Rico from the United States

mainland The fact that the footwear was shipped indomestic
commerce does not appear in complainantsstatement of the facts

but it appears to be admitted in the respondentsstatement In

any event the examiner will take notice that the vessel SS

Beatrice sailed from New York on the voyage on which the foot

wear was alleged to have been shipped On November 6 1961

1In the absence of exceptions thereto by the parties and upon notice by the Commission

the initial decision of the Examiner became the decision of the Commission on the date shown

Section 8aof the Administrative Procedure Act and Rules 13dand 13hof the Com

missions Rules of Practice and Procedure
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complainant paid to respondent a public body that operates a

marine terminal at San Juan Puerto Rico the sum of5418 for

demurrage on the shipment Respondent had erroneously notified

complainant over the telephone that that was the amount of the

charge On December 4 1961 respondent sent an invoice to com

plainant which stated the correct amount of the demurrage as

1401 For these reasons an overpayment of 4017 had been
made

Respondent refused and still refuses to refund the amount of the

verpayment to complainant Instead respondent credited the

amount of the overpayment to an indebtedness in the amount of

16758 which respondent contends complainant owes to respond
ent by virtue of the following transaction

On November 24 1961 respondent sent to complainant an in

voice in the amount of 16758 covering demurrage charges on an

import shipment of bicycles Respondent contends that the ship
ment was that of complainant and that complainant is therefore
indebted to respondent for the demurrage Respondent applied the

overpayment on the demurrage charge on the footwear shipment
against this later 16758 demurrage charge on the bicycle ship
ment

Complainant denies that it is indebted to respondent for the

16758 demurrage charge on the bicycles and alleges that the

import shipment that gave rise to that charge was the shipment of
U S and Overseas Products Ltd He states that the latter con

cern made a partial payment of 3570 on the demurrage charge
on February 26 1962 and that this sum was accepted by respond
ent Respondent does not deny the acceptance of that sum from

U S and Overseas Products Ltd

Complainant contends that respondentsrefusal to refund the

overpayment of 4017 violates the Shipping Act of 1916 in the

following three respects and he seeks reparation and an order

requiring respondent to cease and desist from the aforesaid vio

lations and to establish and put in force and apply in future

such other charges as the Commission may determine to be law

ful

1 Respondentsaction was unreasonably preferential prejudi
cial and disadvantageous in violation of section 161

2 It was unjustly discriminatory or prejudicial in violation of

section 171

3 It was unjust and unreasonable in violation of section 181

1see Appendix
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Respondent contends as to the first charge that complainant
has not established the necessary competitive disadvantage to

prove a preference under section 16 That is he has not proved a

disparity between the treatment accorded him and that accorded

other importers They cite Asgrow Export Corp v Hellenic Lines

Ltd 5FMB597 1959 and other cases decided by the Com

missionspredecessor agencies The principle is well established
and respondent is correct in its contention that there is no show

ing of competitive disadvantage A violation of section 16 has not

been shown

Respondent correctly contends that section 18 applies only to

carriers and not to terminal operators For this reason respond
ent can not be found to have violated that section

As to the remaining contention of complainant that re

spondentsaction was unjustly discriminatory or prejudicial in

violation of section 17 respondent argues that section 17

applies solely to any common carrier by water in foreign com

merce and that since the Puerto Rico Ports Authority does not

fall within this classification complainantsallegation that

respondent has violated section 17 is without merit It is not
clear whether respondent means that this section does not apply
because respondent is not a common carrier or because the ship
ment in question was not in foreign commerce In either case

respondent is incorrect

By its terms the second paragraph of section 17 applies to

other persons subject to this act This includes persons pro

viding terminal facilities according to the definition of the phrase
other persons subject to this act in section 1 See California v

United States 320 US577 1944 This paragraph does apply to

domestic commerce insofar as terminal operators are concerned

Services Charges and Practices etc 2 USMC 143 1939 The

question is whether section 17 is applicable to the circumstances

involved in this case

The complainant appears pro se The complaint and statement
of facts filed herein are not as complete and precise as might be

desired Taken in their best light as they should be where as

here respondent has not filed a counterstatement of facts com

plainants pleadings and sworn statement amount to an allegation
that the conduct of respondent constitutes an unjust and unreason

able practice under section 17 If so that is if it is the type of

conduct covered by section 17 complainant is entitled to relief
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The unjust and unreasonable practices condemned by section 17

are those in the words of the statute relating to or connected

with the receiving handling storing or delivering of property
The practices that are intended to fall within the coverage of this
section are shipping practices It is these practices and only these
that were assigned to the special expertise of the Agency Thus
it might be an unreasonable practice for respondent negligently to

stow bricks on a high shelf so that they repeatedly fell on the
heads of complainant and others The injured persons would un

doubtedly have causes of action against respondent in a court of

law but is could not be seriously contended that this practice
would constitute a violation of section 17 even though it is unjust
nd involves the storing of property It has been held to give
another example that claims for loss of or damage to cargo or for

damages due to failure to follow routing instructions do not fall
within the Act Pilgrim Furniture Co Inc vAmericanHawaiian

Steamship Co 2USMC517 1941
On the other hand the shipping agencies have taken cognizance

under section 17 of such practices as the unfair charging of de

murrage Atlantic Syrup Refining Co v Luckenbach Steamship
moo 2USMC 521 1941 Sigfried Olsen v War Shipping Ad

ministration et al 3 FMB254 1950 and the refusal by a

arrier that was claiming both dead freight and detention dam

age to deliver the cargo Hecht Levis and Kahn Inc et al v

lsbrandtsen Co Inc 3FMB798 1950
Complainantscase is undeniably an appealing one because re

spondent has unilaterally effected an offset of monies admittedly
owing to complainant against a disputed claim of respondent
against complainant As a general rule the courts have found
such action to be unlawful FourGCorp v Ruta 131 Atl 2nd
566 NJ Super 1957 Hamilton v Wilcox 140 Atl 201 Me
Sup 1928 Williston on Contracts Revised ed Vol 3 Secs 887E
and 887F 1936 70 CJS Payment Sec 32 page 2423
1951 The categorical statement of respondentscounsel that

respondent had a right to withhold the refund and offset it

against the other claim is without foundation This unlawful act
frespondent if it is one may provide the basis for an action in

ourt but it is not necessarily a violation of section 17

Does the action of respondent fall within that class of activities
lescribed above that are cognizable under section 17 or does it

Fall within the category also described above that is outside the
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purview of that section While the question is not entirely free

from all uncertainty a full and detailed consideration of all the

aspects of the case leads to the conclusion that the circumstances

here do not warrant relief under section 17

By the time the respondent refused to refund the money the

purely shipping aspects of the transaction had been completed
A dispute as to liability for demurrage or as to the amount of it
or even a persistent and continuing shuffling of the accounts of

importers might fall within section 17 But there is no dispute
here as to the propriety of the imposition of the charge or the

amount of it 1401 The dispute is over the question whether

respondent must refund an overpayment The issues incident to

this question would be exactly the same if the overpayment were

on the purchase price of groceries They are not so peculiar to

shipping matters that they require or warrant the intervention of

the Commission A court can handle all aspects of these issues

This is not to say of course that court and agency action are

always mutually exclusive

If the action of respondent were one of a series of such occur

rences a practice might be spelled out that would invoke the cov

erage of section 17 Hecht Levis and Kahn Inc etal v Isbrandt

sen Co Inc 3 FMB 798 1950 However the action of

respondent is an isolated or one shot occurrence Complainant
has alleged and proved only the one instance of such conduct It

can not be found to be a practice within the meaning of the

last paragraph of section 17

Complainantspapers filed in this proceeding allege other vio

lations of the shipping statutes by way of conclusions No facts

are stated to support them in the affidavit submitted under Rule

11 They therefore have not been established

For the foregoing reasons an order should be entered dismiss

ing the complaint
7 FMC
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APPENDIX

SEC 16 That it shall be unlawful for any shipper consignor consignee
forwarder broker or other person or any officer agent or employee thereof
knowingly and wilfully directly or indirectly by means of false billing false

classification false weighing false report of weight or by any other unjust or

unfair device or means to obtain or attempt to obtain transportation by water

for property at less than the rates or charges which would othewise be appli
cable

That it shall be unlawful for any common carrier by water or other person
subject to this Act either alone or in conjunction with any other person

directly or indirectly
First To make or give any undue or unreasonable preference or advantage

to any particular person locality or description of traffic inany respect what
soever or to subject any particular person locality or description of traffic
to any undue or unreasonable prejudice or disadvantage in any respect what
soever

Second To allow any person to obtain transportation for property at less
than the regular rates or charges then established and enforced on the line of
such carrier by means of false billing false classification false weighing
false report of weight or by any other unjust or unfair device or means

Third To induce persuade or otherwise influence any marine insurance
company or underwriter or agent thereof not to give a competing carrier by
water as favorable a rate of insurance on vessel or cargo having due regard
to the class of vessel or cargo as is granted to such carrier or other person

subject to this Act

Whoever violates any provision of this section shall be guilty of a mis
demeanor punishable by a fine of not more than5000 for each offense

SEC 17 That no common carrier by water in foreign commerce shall
demand charge or collect any rate fare or charge which is unjustly dis
criminatory between shippers or ports or unjustly prejudicial to exporters
of the United States as compared with their foreign competitors Whenever
the board finds that any such rate fare or charge is demanded charged or

collected it may alter the same to the extent necessary to correct such unjust
discrimination or prejudice and make an order that the carrier shall dis
continue demanding charging or collecting any such unjustly discriminatory
or prejudicial rate fare or charge

Every such carrier and every other person subject to this act shall establish
observe and enforce just and reasonable regulations and practices relating to

or connected with the receiving handling storing or delivering of property
Whenever the board finds that any such regulation or practice is unjust or

unreasonable it may determine prescribe and order enforced a just and
reasonable regulation or practice

SEC 18 That every common carrier by water in interstate commerce shall
establish observe and enforce just and reasonable rates fares charges
classifications and tariffs and just and reasonable regulations and practices
relating thereto and to the issuance form and substance of tickets receipts
and bills of lading the manner and method of presenting marking packing
nd delivering property for transportation the carrying of personal sample
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and excess baggage the facilities for transportation and all other matters

relating to or connected with the receiving handling transporting storing
or delivering of property

Every such carrier shall file with the board and keep open to public
inspection in the form and manner and within the time prescribed by the

board the maximum rates fares and charges for or in connection with r

transportation between points on its own route and if a through route has i

been established the maximum rates fares and charges for or in connection
with transportation between points on its own route and points on the route

of any other carrier by water

No such carrier shall demand charge orcollect a greater compensation for

such transportation than the rates fares and charges filed in compliance
with this section except with the approval of the board and after ten days
public notice in the form and manner prescribed by the board stating the

increased proposed to be made but the board for good cause shown may waive

such notice

Whenever the board finds that any rate fare charge classification tariff
regulation or practice demanded charged collected or observed by such
carriers is unjust or unreasonable it may determine prescribe and order
enforced a just and reasonable maximum rate fare or charge or a just and

reasonable classification tariff regulation or practice

7 FMC
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tween the United States and Guam and several surrounding
islands

The tariffs under investigation are PFEL Guam Tariff No 2
FMBFNo 2 APL PacificGuam Tariff No 5FMBFNo
9 and APL AtlanticGuam Tariff No 3FMBF No 8 which
published a general increase of about 10 percent in rates between
ports in the United States and Guam and which after suspension
became effective on April 30 1960 and PFEL Tariff No 3
FMBF No 3 API PacifleGuam Tariff No 6FMBFNo
11 and APL AtlanticGuam Tariff No 4 FMBFNo 10
which published a general increase of 20 percent in rates between
ports in the United States and Guam and which after suspension
became effective on January271961

The Government of Guam Guam Associates the Harbor Com
mission of the City of San Diego and the General Services Admin
istration intervened

Following hearings the Examiner in an initial decision found
the increases of 10 and 20 to be just and reasonable

Exceptions were filed and oral argument held

Respondents APL and PFEL are the only common carriers pro
viding service between the United States and Guam and the only
United States flag service between Guam and foreign countries

During the first six months of 1960 PFEL transported approxi
mately 87 percent of the revenue tons of non military freight
shipped from all ports in the United States to Guam and 96 per
cent of such traffic from West Coast ports to Guam In view of
PFELs dominant position in the trade the Examiner concluded
that the lawfulness of the general increases under investigation
should be determined in the light of traffic operations revenues
and net profits or losses of PFEL in the trade We agree

Prior to June 30 1960 PFEL utilized three AP3 ships and two
chartered C3 ships in the Guam trade Two sailings a month were
made from California and one call each month was made in the
Pacific Northwest and at Honolulu

On outbound voyages as required the AP3 ships would con
tinue on to Japan Formosa and the Philippines and return via
Guam The C3 ships would continue on to Japan and return
directly to the West Coast On June 30 1960 PFEL discontinued
its charter of the C3 ships and replaced them with three C2
ships chartered from a whollyowned subsidiary Sailings to
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the private commercial shippers nor the people of Guam should
pay any part of PFELs expense for such service or for any
return on the property PFEL devoted to such carriage Accord
ingly such service will be excluded in determining the reason
ableness of rates under consideration

PFELs tariffs contain a rate for the carriage of cement in
bulk which rate is available to all commercial shippers The fact
that it is carried in bulk and for only one shipper is not controlling
in this proceeding The controlling fact is that it is common
carriage subject to the tariff rates and available to any private
shipper While the record shows that PFEL did not charge the

IA tariff rate during 1969 and part of 1960 this does not
warrant our excluding it from our considerations in this proceed
ing An investigation into the lawfulness of rates is not the proper
proceeding for an adjudication of alleged violations of law We
find that the transportation of bulk cement is a part of the service
covered by the rates under investigation and the revenues and
expenses therefrom will be considered in testing the reasonable
ness of the proposed rates

The Examiner in his initial decision projected a net profit after
Federal income tax of 134480 for the year 1960 In arriving at
that profit the Examiner allocated expenses between commercial
cargo military household goods and military cargo in the manner
set forth above He found that military household goods and
military cargo accounted for 47 percent of the revenue tons carte
ried in the Guam service in the first six months of 1960

The following table sets forth the Examiners projection of
PFELs net profit of 134480 for the year 1960

Revenue 5990534

Voyage Expense 4905584

1084950
Other Shipping Operations Net 30740

1054210

Adnninatrativeand General Expenses 602876

Depreciation 171168

774044

Profit before Income Tax 280166
Federal Income Tax 145686

Net Profit 134480

Guam argues that the Examiner erred 1 in adjusting PFELs
projected voyage expenses to reflect the substitution of three
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C 2ss for twoC 3 s by giving effect to increased operating expenses
wice and 2 in failing to exclude rentals paid for whaleback

pallets and 3 in failing to reduce the expense of other shipping
perations by savings resulting from the reduction of the num

ber of vans and containers under lease

The Examiner eliminated charter hire on a ton mile prorate
applicable to commercial cargo and substituted operating ex

pense for the three C 2 sh ps after allocation and added estimated
increases in expenses primarily for wages and fuel The method

adopted by the Examiner was correct and does not result in giving
effect to increased operating expenses twice

With regard to the whaleback pallets and the reduction of

vans and containers under lease the evidence shows that PFEL

reduced its net expenses of other shipping operations by 58 000

for the year 1960 which it claims includes an estimate of the

savings resulting from reductions in the number of leased vans

containers and whaleback pallets The Examiner found net

expenses of other shipping operations for year 1960 to be 30 740

The evidence of record supports the Examiner s finding The

exceptions are disallowed

We agree that the record supports the Examiner s projections
of expenses except as to administrative and general expenses We
find 570 290 to be the just and reasonable amount to be allo

cated to the carriage of co mercial cargo for administrative and

general expense in the Guam service Such amount reflects the

deletion of the legal expenses in connection with PFEL s sub
sidized operations and reflects savings resulting from reductions

in force effected in 1959

After such adjustment we find that PFEL s net profit after

Federal income taxes for the projected year 1960 for the carriage
of commercial cargo in the Guam trade under the proposed in

creases to be 150 121

PFEL excepts to the Examiner s failure to find that operating
ratios should be considered as a measure of the reasonableness of
the rates under investigation

On the record before us we find that the fair return on the

fair value standard should be used in determining the reasonable

ness of rates in the Guam trade and that the prudent investment

standard should be used to arrive at the fair value of the property
devoted to the Guam trade Atlantic Gulf Puerto R ico Gene1 al

Increase in Rates and Cha1 ues 7 F M C 87 1962 Our reasons

7 F M C
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are adequately set forth in that case and no purpose would be
served by restating them here It is therefore unnecessary to
discuss transactions involving the acquisition and disposition of
one of the APs and the three chartered CZs owned by PFELs
subsidiary and used by PFEL in the trade

Six ships are used by PFEL in the Guam trade Two are owned
by PFEL and four as stated above by a wholly owned subsidiary
For the purposes of this proceeding all six ships will be con
sidered as though they were owned by PFEL

In addition to ships other items properly included in the rate
base of a domestic water carrier are the values of other floating
equipment devoted in whole or in part to the service other assets
and working capital The principal item claimed by PFEL in
the category of other floating equipment is the barge Adak Isle
This barge was purchased by PFEL in 1966 and used until late
1958 to speed the unloading of cement from ships used in the
Guam service In 1958 the superstructure and all gear such as
pumping equipment used to unload cement were removed and
the barge has not been used since In view of the present condi
tion of the Adak Isle there is no apparent use which can be
made of it by PFEL in the Guam service The barge cannot be
considered as property used or useful in providing service to
shippers and therefore will not be included as a part of the rate
base

PFEL claims that a house located in Guam which is owned by
a PFEL subsidiary Pacific Micronesian Lines and occupied by
PFELs representative should be included in the rate base Such
house is being used in the regulated trade since PFELs local
representative aids in the administration of that trade and its
depreciated value properly allocated will be included in the rate
base for this reason A second house located on Guam which is
owned by PFEL and leased to a shipper is not used and useful
in the trade but is for the benefit of others and its value will
be excluded

In Atlantic GulfPuerto Rico supra we allowed as working
capital an amount equal to one round voyage expense of each ship
in the service Applying the same measure here and allocating as
between commercial cargo including bulk cement and military
cargo on the basis of the relation of the voyage expenses 63 per
cent to commercial and 37 percent to military we find the fair
and reasonable allowance for working capital to be1118524
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ORDER

FEDERAL MARITIME COMMISSION

WASHINGTON D C

No 901

GENF2AL INCHES IN RACPACIFIC ATLANTICGUAM TRADE

Full investigation of the matters and things involved in this

proceeding having been had and the Commission on October 23
1962 having made and entered of record a report stating its

conclusions and decisions thereon which report is hereby referred
to and made a part hereof and having found that the proposed
rates charges tariffs and regulations herein under investigation
are just and reasonable and lawful

It is ordered That this proceeding be and it hereby is discon
tinued

By the Commission October 23 1962

Sgd THOMAS LISI

Secretary
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No 854

SWIFT COMPANY AND SWIFT AND COMPANY PACKERS

V

GULF AND SOUTH ATLANTIC HAVANA STEAMSHIP

CONFERENCE ET AL

DISMISSAL OF COMPLAINT

On August 23 1962 complainants filed a stipulation advising
that the parties have entered into a settlement of this controversy
and all related matters that complainants accordingly desire to
withdraw the complaint herein and request that the Commission
enter an order dismissing the complaint with prejudice and that

upon dismissal of the complaint the conference and its members
shall pay to Swift the sum of 13 335 90 representing the amount

of damages Therefore

It is ordered That the complainant herein is hereby dismissed

with prejudice to its renewal and the proceeding is discontinued
By the Comm ssion October 29 1962

Sgd THOMAS LISI

Secretary
7 F M C
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No 946

GRACE LINE INC

V

SKIPS AS VIKING LINE ET AL

No 950

SKIPS AS VIKING LINE

v

GRACE LINE INC

No 953

SECTION 19 MERCHANT MARINE ACT 1920 INVESTIGATION OF

PRACTICES OF VIKING LINE

Decided November 13 1962

Neither Grace Line Inc nor Skips AS Viking Line is shown upon the
record in these cases to have violated section 14 15 16 or 18 of the
Shipping Act 1916

Conditions unfavorable to shipping do not now exist in this trade area

within the meaning of section 19 of the Merchant Marine Act 1920 and
no rules will be issued

The complaints in Dockets No 946 and No 960 are dismissed and Docket
No 953 is discontinued

FMC
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REPORT OF THE COMMISSION

rHOS E STAKEM Chairman JOHN HARLLEE Vice Chairman

ASHTON C BARRETT Commissioner JOHN S PATTERSON

Commissioner JAMES V DAY Commissioner

By THE COMMISSION

These three proceedings have been consolidated They involve

arrier competition and a resulting rate war in the United

States North Atlantic Venezuela trade Venezuelan trade

In No 946 by complaint filed May 24 1961 as later amended

he complainant Grace Line Inc Grace alleges that the re

pondents in this proceeding Skips A S Viking Line Viking and

ertain individuals firms and companiesl associated in one way

or another with Viking have since early January 1959 carried

on a joint service in the Venezuelan trade under the name of

Viking Line pursuant to an unfiled and unapproved Section 15

agreement that this service was provided at rates lower by
fixed percentages or by specific amounts than the established

rates of the U S Atlantic and Gulf Venezuela and Netherlands
Antilles Conference Conference that Viking s rates were set

without cOllsideration by Viking of the usual rate making factors

and that the service pursuant to said unfiled agreement was and

is detrimental to the commerce of the United States in violation

of Section 15 of the Shipping Act 1916 the 1916 Act and that

the competition ofViking caused the Conference to receive numer

ous requests from shippers to protect them that to meet this

competition the Conference named certain emergency rates and

opened other rates that the Viking competition precluded Grace

and the Conference from establishing and maintaining rates on

a remunerative basis and subjected Grace and other members

or associate member of the Conference 2 to irreparable injury
that Grace lost revenue of approximately 1 025 000 in 1960 and

that this lost revenue was a major factor in its substantial cash

loss in 1960 in the Venezuela trade Grace prays that the Com

mission direct respondents to pay it as reparation for the injury
caused by violations of the 1916 Act the sum of 1 025 000 for

1960 and such further sums as may be determined to be proper

An amendment to the complaint alleges continuing damages

1C T Gogstad Co Jens Henriksen O N Henriksen Thor Eckert Co Inc RisoT

Shipping Co Skips A S Imica and D S A S Lab

By assoeiate member Grace means Cia Anonima Venezolana de Navegaeion CAVN

In fact CAVN participated in many conference activities and privileges as hereinafter

appears more fully but whether CAVN had any true membership status is unclear
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Grace further alleges that the rates charged by Viking are
unremunerative that its service is operated at a loss that Viking
pays to freight forwarders excessive brokerage fees not fairly
related to the value of services performed all for the purpose of
preventing and destroying competition among carriers in the

Venezuelan trade that the actions of Viking justify the issuance
of a rule under Section 19 Merchant Marine Act 1920 the 1920
Act and that Vikings activities subject the traffic in the

Venezuelan trade shippers and receivers thereof and localities

to undue and unreasonable prejudice and disadvantage and are
unjustly discriminatory and unfair between carriers shippers
exporters importers and ports in violation of sections 14 and 16
of the 1916 Act

Other than Grace no member nor associate member of the
Conference including CAVN intervened or testified in these

proceedings No shipper receiver exporter importer nor port
intervened or testified Grace has not in any way supported or
followed up its contentions of violations by Viking of sections
14 and 16 of the 1916 Act There is no evidence of the use by

Viking of deferred rebates fighting ships retaliation against
shippers unfair contracts undue preference or other means of
violation by Viking of sections 14 and 16 of the 1916 Act and
accordingly these allegations are not further considered herein

An allegation by Grace of violation by Viking of section

18b 5 of the 1916 Act was made at the hearing as a trial
amendment to the complaint in No 946 This section recently

enacted provides that The Commission shall disapprove any rate
or charge filed by a common carrier by water in the foreign com
merce of the United States or conference of carriers which after
hearing it finds to be so unreasonably high or low as to be detri
mental to the commerce of the United States Emphasis sup
plied Section 18b 1 of the same Act provides in part that
from and after ninety days following its enactment common

earriers by water in foreign commerce and conferences of such
carriers shall file with the Commission tariffs showing their rates
and charges to and from United States ports and foreign ports
Since this section was enacted on October 3 1961 it did not re
quire filing of the rates contemplated by section 18b 5 until

January 2 1962 The taking of evidence herein was concluded in
November 1961 and consequently the record does not include

any rates required to be filed by Viking under section 18b 1
There being no such rates of Viking of record there can be no
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finding of unlawfulness under that section of Viking rates and
the section 18 b 5 allegation will not be further discussed

In No 950 by complaint filed June 27 1961 complainant
Viking alleges that respondent Grace threatened to retaliate

against Viking unless Viking should abandon its rate policies and

practices that Grace proposed to the Conference a drastic reduc
tion in rates either by reducing or opening them for the purpose
of driving Viking out of the Venezuelan trade that when the
requisite number of other members of the Conference refused
to concur in Grace s proposal Grace indicated it would withdraw

from the Conference and did tender its resignation that the
Conference then agreed to the Grace proposal and Grace with
drew its tendered resignation that certain Conference rates were

reduced and certain rates were opened that those rates were on

the principal commodities carried by Viking that Grace reduced
its rates on such commodities to the point at which as Grace

knew and intended Viking could not profitably carry cargo in the
Venezuelan trade that the rate level maintained by Grace in

1960 wa well below its osts and noncompensatory that such
actions by Grace were and are for the purpose of excluding and
preventing competition from Viking and to drive Viking out of

the trade in violation of section 14 Second of the 1916 Act

that such actions did subject and now s bject Viking to undue

and unreasonable prejudice in violation of section 16 First of
the 1916 Act that during 1960 Viking s revenues were reduced by
the amount of at least 968 000 as a result of the unlawful acts of
Grace that during 1961 in the period to June 8 Viking s revenues

were reduced similarly in the amount ofat least 253 000 and that
Viking s loss of revenue resulting from the unlawful acts of Grace
is continuing Viking prays that the Commission direct Grace to

pay Viking reparation of 1 221 000 and such further sums as

may be proper Viking also amended its complaint to allege con

tinuing damages Should reparation be found justified and due

to either Viking or Grace both agree that another hearing should
be held to determine the exact amount of reparation payable

In No 953 by order dated July 17 1961 of the Federal Mari
time Board an investigation as instituted pursuant to section

19 of the 1920 Act to determine whether Viking is cutting rates

differentially below Conference levels charging non remunerative

rates or paying excessive brokerage fees whether need exists for

issuing rules to prevent such practices and what the substanc of

such rules should be
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agreed to abide by the dual rate system any shipper was free to
ship by Independent or nonConference lines and still obtain the
Conference contract rate when shipping via CAVN

6 Prior to the rate war in 1960 which resulted in reductions
in many Conference rates there had been no general increase in
Conference rates since 1955 because CAVN asked the Confer
ence not to raise rates in the interests of the people of Vene
zuela CAVN in turn had been told by its owner the Venezuelan
government not to increase rates

7 The Venezuelan trade depends naturally upon the pros
perity of that country The activities of the oil companies and
the governmentspolicies on housing construction and oil prices
affect the volume of imports of both industrial and consumer
goods The Venezuelan trade was norm in 1955 1956 and
1959 and enjoyed a peak or boom in 1957 which lapped over
into 1958 but it suffered a major falloff in 1960 which continued
into the late spring of 1961 and since then the volume in the
trade has firmed up again The falloff in trade in 1960 was

about 18 to 20 percent in weight Much of the falloff was caused
by a lack of cargo moving to the oil companies which had re
stricted their operations considerably Price control by the Vene
zuelan government hampered oil exported in competition with
lower priced Russian and Arabian oils The Venezuelan govern
ment has from time to time taken actions such as the exoneration
of certain cargo from import duties to encourage shippers to use
CAVN The government also has provided for the payment of
collect freight in Venezuelan money

8 Several lines have entered and quit the Conference from
time to time Generally since January 1959 they left the Con
ference because of intense competition between all carriers in
cluding the rate war in the trade in 1960 and because of Vene
zuelan government actions which tended to reduce their share in
the volume of cargo and to increase their costs Torm Lines came
into the Conference in August 1958 operated out of Atlantic
ports and left the Conference about October 1960 The Peninsula
and Occidental Steamship Company P 0 which also had

been operating out of Atlantic ports in 1958 and since left the
Conference on or before May 31 1961 It now operates spo

radically as a non Conference liner Belgo Lines operat
ing out of Gulf ports joined the Conference in February 1959
having been in the trade before that time and left the Conference
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In February 1960 resuming operations as a non Conference line

nsco Lines left the Conference in or about Mayor June 1960

9 Another carrier left the trade for differ nt reasons North

Atlantic Gulf Steamship Company Norgulf began operations
in about October 1954 with a weekly service out of the ports of
New York and Baltimore and afortnightly service out of the port
of Philadelphia to the principal ports in Venezuela LaGuaira

Maracaibo and Puerto Cabello At one time it also operated a

fortnightly service out of the Gulf Norgulf operated in various

areas including the Venezuelan trade with a fleet which at times

included sixty ships Its service to Venezuela was profitable but

this was at a time when there was a great demand for ships
Unfortunately for Norgulf it made a poor estimate of the ship
harter market suffered financially went bankrupt and after

operating for a time under a trustee lost key personnel including
its Venezuelan agent Norgulf left the Venezuelan trade about

July 1 1958 having made 22 sailings in the trade that year

10 While operating in the Venezuelan trade Norgulf char

tered three C1 MAVI type vessels which now are chartered by

Viking and which now are known as the LAGO VIKING the

LEI VIKING and the BENNY VIKING At the time Norgulf
went bankrupt it was chartering these vessels at 32 500 each

per month on charters fixed two years ahead These C1 MAVI

vessels are well suited to the Caribbean service because they have

considerable deadweight compared with their cubic capacity mak

ing them efficient northbound bulk carriers The first two of these

vessels were in Norgulf s Venezuelan trade on a permanent basis

and the BENNY was an in and outer in that trade

11 Some of Viking s New York agent s officers were formerly
employed by Norgulf but otherwise the ownership and manage

ment of Viking is entirely new having no connection with the

ownership or management of Norgulf In the matter of setting
rates the Norwegian management of Viking relied heavily if not

almost entirely on Viking s New York agent Viking s entrance

into the trade provided to the ships own rs a use for these three

ships at atime when the demand for such ships was poor Infact

at the time no other profitable employment for these ships was

available to their owners

12 Viking entered the Venezuelan trade in January 1959

operating out of North Atlantic ports with these three Cl MAVI

type vessels offering a fortnightly service as a common carrier
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independent of the Conference charging rates generally lower by
10 percent than the rates of the Conference and paying brokerage
to freight forwarders generally of 25 but in some instances
5 to 100 instead of the Conference rate of 125 percent
Usually when a non conference line enters a trade it resorts to
higher rates of brokerage as well as to lower freight rates Thus
Viking was following custom in its rate and brokerage practices

18 From time to time there had been a number of nonCon
ferenee operators out of the Gulf ports to ports in Venezuela but
the Conference generally had coped with them or was not sub
stantially affected by them However except for CAVN which
cooperated with the Conference there had been no serious at
tempt to operate a regular liner non Conference service out of the
United States North Atlantic ports to Venezuela Viking upset
this pattern in that it not only offered a regular fortnightly liner
service but also had good Venezuelan port coverage carried a
large range of general commodities and offered some refrigerated
space along with general cargo space in the same vessels

14 The officers of the New York firm which became the agent
of Vildng felt in contrast to the relatively lowpaying cargo out
of the Gulf that the higherrated cargo out of the North Altantic
ports particularly the port of New York even with rates 10 per
cent below the Conferencesrates would support the operation of
a successful non Conference line Of course even from the North
Atlantic ports all lines need to supplement the socalled cream
type of the cargo with lowerrated heavier loading types of cargo
in order to have sufficient revenues and where C131AV1s are
used also to obtain needed weight

15 Vikings vessels are relatively slow at about 105 knots
compared to the vessels of Grace at about 16 knots and 21 knots
and to the vessels of other Conference lines and of CAVN at
about 135 knots Viking offered fewer sanings one every two
weeks compared to the sailings of the Conference lines and CAVN
as a whole about 18 every two weeks in 1959 when Vildng entered
the trade At that time Grace had 3 weekly sailings CAVN 2
Dutch Line 2 Alcoa 1 and Torm Lines 1 Since Vikingsships
were slower since its service was less frequent and since it did
not offer container service or a service with the transportation of
cargo on pallets in the vessels Viking and its New York agent felt
that it had nothing to sell but a outrate service
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16 In 1959 the Conference and Grace in particular became

mfficiently concerned with Viking s competition to publish about

l5 so called emergency rates These were rates reduced below

regular rates and scheduled to expire on a definite date at which

ime the old rates would again become effective

17 In the meantime and on later occasions overtures were

nade by Grace and by Conference officials to Viking as to the

ossibility of its joining the Conference but it declined unless it

would be guaranteed apercentage of the tonnage or unless it could

harge lower rates than other members as a class B member

which latter possibility had been suggested in the Office of Regula
Gions of the Federal Maritime Board The Conference would not

onsider guaranteed cargo percentage or anything but regular
membership and Conference rates for Viking

18 Besides Viking there have been and are othernon Confer

nce operators in the Venezuelan trade Such carriers haye in
luded Dovar Line American Defense Line American Caribbean

Line Caribbean Hamburg Line Three Bays Line and Wallenius

Wallenius carried automobiles at very low rates and autos are one

fthe largest volume cargoes moving to Venezuela Viking had

little effect on the rates on autos in this trade These carriers

services have been sporadic were in small ships have covered a

limited number of ports and fewer commodities or have been

limited to particular shippers Some of these independents have

provided service only incidentally to their service at government
missile sites in the Caribbean area Nevertheless Viking takes the

position that were it not in the trade actively as a non Conference

carrier some other line such as Dovar would be more actively
competing in Viking s place At times Viking has had primarily to

meet the competition of another independent rather than the com

petition of the Conference Lines

19 The airlines have competed in the trade taking cargo such

as television sets and refrigerators Overall however airline

competition was minimal The principal competition however

has been between the Conference lines and Viking and intra

Conference competition between member lines themselves includ

ing competition between Conference members and CAVN

20 While Grace believed Viking was the cause of the worst

troubles in the trade this opinion was far from unanimous among

Conference members as indicated by the fact that no other mem
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ber joined in Grace s complaint or intervened herein At a meet

ing of Conference principals in June 1960 the Dutch Line felt that
the inability of the Conference lines to move effectively against
contract violating shippers was the factor which had unsettled the
Conference rate structure CAVN at that meeting took the posi
tion that the Conference s real problem was Hopen rates and not

Viking competition Alcoa was opposed to open rates

21 For the entire time Viking had operated in the Venezuelan
trade as an overall average Viking carried no more than about

five or six percent of the cargo by volume although for a short

time in the latter part of 1959 it carried about eight percent
Grace carried about 35 percent of the cargo in the trade in 1959
and about 33 percent in 1960

22 By January 1960 Grac was genuinely disturbed about
the competition of Viking One of its non polley making officials
a highly regarded freight solicitor and assistant vice president
in 1959 and 1960 stated to an officer of the New York agent of I

Viking that Grace was prepared to lose a couple of million dollars
to get rid of Viking because Viking was in Grace s hair Viking s

captains told Viking s Norwegian manager that Grace was

threatening to retaliate against Viking The same report also

came to Viking s New York agent from its Venezuelan agent
Grace felt that Viking was the first rate cutter and thus the
beginner in the rate war of 1960 Grace felt that it had to respond
to Viking s rate level with rate cuts in order to retain the loyalty
of its shippers and to keep them competitive with shippers using
Viking

23 On January 8 1960 Grace moved the Conference to open
rates on nineteen commodities carried by Viking The motion was

passed subject to the concurrence ofCAVN and it was provided
that another meeting would be held if CAVN did not concur

CAVN refused to concur Grace moved at a meeting on January
14 1960 that the open rates be made effective by giving the

required 30 day notice to CAVN There was no second to Grace s

motion By letter dated January 15 1960 Grace tendered its

resignation from the Conference effective in 30 days
24 A Conference principals meeting was held on February

10 1960 at which time Grace withdrew its resignation At a

meeting on February 18 1960 certain emergency rates on 22

commodities were agreed upon These rates were later concurred
in by CA VN At a meeting on February 23 1960 rates were
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declared open on more than 30 commodities The rates were

opened effective March 7 to expire April 30 1960 One rumor

in the trade was that the rates were opened for about sixty days
because the Conference expected Viking to be out of business in

that length of time

25 Additional rates were opened from time to time with the

concurrence of CAVN and the expiration dates of open rates

were extended Generally rates were opened on all commodities

which Viking carried The open rates were continued in effect

through 1960 and part of 1961 during which year rates were

individually and by groups gradually restored to normal Some

rates were closed in the fall of 1960 The rate war began about

February 1960 and substantially ended about February 1961

26 The Conference decided to close rates despite the opposi
tion of Grace Some members apparently felt that intra
Conference competition was having worse effect on their financial
conditions than Viking s competition Certain members even

feared that they would be forced to quit the trade When the rate

war ended Viking was as it still is in the trade as an independent
As the Conference raised its rates back to or toward normal

Viking also raised its rates but still maintained rate levels below

those of Conference s

27 When Conference rates4 were opened it was the policy of

Grace not merely to meet Viking s rate or go 1 or 2 under

Viking s rate but to go down immediately to the minimum rate
which Grace considered it could charge Thus when rates were

opened Grace s rates were not decreased by stages but generally
in one big cut

28 The Conference rate effective on and after December 14
1955 on agricultural implements was 27 It was opened March

7 1960 and Grace made its rate 12 on that date Viking s rate

prior to the rate war was 24 except for one shipment at 20 25

early in 1960 On household washing machines the normal Con

ference rate of 20 was opened with a minimum of 15 effective

February 22 1960 which was the rate Grace made effective on

that date The Conference opened the rate without any minimum

effective March 7 1960 and Grace s rate on that date became 11

Viking s rate prior to the rate war was 18 On toys with avalue
of less than 350 a freight ton Viking normally charged 3150

t Rates herein are stated per ton weight or measurement
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and the Conference charged 35 During August 1960 both

Viking and Grace charged 13 50 Grace intended to go as low

as Viking s break even point in setting its rates but even such

low rates were met and Grace went to even lower rates On
individual rates both Grace and Viking undoubtedly reached

non compensatory levels

29 When the rate war ended although many rates went up
to normal others while raised did not rise to their previous levels

Commitments to shippers kept some rates from returning all the

way up to their normal levels Viking s policy during the rate

war was to cut its rates so long as it obtained enough revenue

to cover loading discharging and commissions plus something
for the ship such as 1 or 2 aton

30 Viking had its ships under time charters at 18 000 each

per month on six month renewal bases or about 600 per day
The ships owners rather than Viking had to pay operating ex

penses including crews wages food maintenance and repairs
etc Bunkers however were a cost of the charterer Operating
expenses of a C 1 MAVI were about 17 000 amonth The charter

rate was adjusted downward slightly for operations in 1959 and
downward substantially for 1960 so that technically Viking broke
about even instead of operating at a loss in those years In

actuality both the Viking and the Grace operations in the

Venezuelan trade in 1960 lost very substantially For the first

six months of 1961 Viking s operating results considerably

improved
31 The losses of Viking which were absorbed by the owners

of its ships were in part absorbed by the Norwegian government
The Norwegian income tax rate of at least one of the owning
companies was 65 percent and losses of Viking in the Venezuela

trade were offset against the profits of other ventures of that

company Similarly Grace Line s losses may be said to have been

absorbed by the United States Government to some extent

32 Grace is a subsidiary of W R Grace Co which said in

its annual report fOJ 1960 that five adverse factors resulted in

Grace s operating at a loss in 1960 for the first year since 1932

These five factors were stated to be the world wide surplus of

cargo shipping capacity the downturn in trade with Venezuela

losses in Grace s Great Lakes service Grace s inability to in

augurate its container ship service in 1960 and inclusion of the

high cost of certain South American government owned or sup
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ported lines in the determination of the amount of Grace s operat
ing subsidy No mention was made in this report of competition
with Viking Line as a loss factor

33 The rate war lasted throughout 1960 in which year there
was also a major falloff in trade with Venezuela The rate war

ended gradually in 1961 and Grace s the Conference s and Vik

ing s rates gradually increased in 1961 In November 1961 the

trade was still improving but the Conference with fewer mem

bers had a total of only about 12 sailings every two weeks

compared to 18 prior to the rate war in 1960

34 In its first year of operation 1959 Viking charged com

pensatory rates In 1960 both Viking and Grace charged less

than compensatory rates at least on some commodities Viking
carried refrigerators washing machines and household stoves in

large quantities and on this type of cargo Viking was receiving
substantial revenues and profits Such cargo was obtained strictly
on a rate basis

35 Viking s rates were made generally below the Confer
ence s rates on both the high and low rated commodities Where

the Conference had low rates Viking cut as little as possible
Sometimes a cut of 0 25 or 0 50 was all that was needed to

attract the cargo On the higher rated cargo Viking generally
cut the rates 10 percent but went even lower where it felt alarger
cut was necessary to attract the cargo and it could still make a

profit The 10 percent cut was in the tradition of other inde
pendent lines Rates cut more than 10 percent were usually on

the high side and in the range of 40 50 60 or 70

36 Viking s rates did not always go as low as the Confer
ences rates For example Viking refused to go below 15 on

New York State beans but a Conference line carried them at

about 13 50 during the open rate period
37 As an independent Viking did not maintain a tariff of

its rates open to the public although itwas obliged within 30 days
after one of its ships sailed to file the rates on cargo transported
by that ship with the Commission 5 In the meantime another

Viking ship could have sailed with cargo booked at lower or

higher rates Thus the Conference lines might wait as much as

30 days to ascertain Viking s rates from its filings with the Com

mission and of course it took additional time for member lines

I

5Section 19 Investigaticm 1995 1 U S S B B 470 502 1935
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to agree on new rates make them effective and book cargo
Viking to some extent was able to keep the Conference lines in

the dark as to its rates Its rates could be ascertained to an extent

from sources other than tariffs such as phone calls to Viking
The record as to availability of information from this source is

uncertain one witness saying a telephone call would get the rates
and another witness saying that only known friendly voices would

receive rate information Of course carrier s rates as quoted to a

shipper are often passed on by the shipper to a competing carrier
at times accurately Venezuelan custom manifests available to

competitors would also show Viking s rates

38 Viking s cargo comes largely from freight forwarders and

as much as 85 percent of its shipments are made by freight for

warders or list the names of forwarders on the shipping docu
ments On about 87 5 percent of its shipments Viking paid 2 5

percent brokerage the customary rate for uindependents to

the freight forwarder During the period of record Viking paid
brokerage in excess of 2 5 percent on about 100 shipments out of

over 4 000 shipments On a few occasions no brokerage at all was

paid Viking s agent had discretionary authority to exceed the
rate of 2 5 percent in paying brokerage Brokerage of five percent

IIand ten percent was paid at times The record is convincing that
in most instances it was Viking s lower freight rates which at

tracted the cargo but that in some instances the cargo was

secured by the payment of 5 or 10 percent brokerage Viking s

2 5 percent brokerage policy was the same as that of other non

Conference lines

39 Viking payments to freight forwarders compensated them

for the preparation of complicated analyses of manufacturer s

lists of articles shipped with stowage factors and other docu

ments which Viking s agent did not have the information and

facilities to prepare but were primarily made as payment to the
forwarders for bringing the cargo to Viking Viking s brokerage
policy was in part compelled by the competition of Dovar Line or

by an unnamed Conference line not Grace One line was cited
to Viking s agents many times as competing both rate wise and

brokerage wise until it left the Conference in 1960 or early 1961

40 Except as to Grace and Viking the record contains
nothing specific about the operating results of carriers in the
Venezuela trade but several Conference lines lost money in 1960

Those carriers generally opposed opening of the rates and gen
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erally supported closing of the rates after they had been opened
because of their losses

DISCUSSION AND CONCLUSIONS

The foregoing facts support and require denial of reparation
and requested rules

N either Viking nor Grace can show that the applicable statute

section 22 of the 1916 Act makes the losses they have sustained

legally or equitably recoverable

Section 22 under which both Grace and Viking necessarily
complain makes recoverable as reparation only damages caused

by a violation of the 1916 Act The complaints and argument of
both parties recognize and demonstrate that this is true Each as

complainant alleges and seeks to prove violation of the Act

with resulting injury by the other As respondent each denies

and disproves the other s allegations just described

While Grace in its complaint in No 946 alleged violations of

sections 14 and 16 of the 1916 Act by Viking the allegations are

wholly without evidentiary support and have not been asserted

by brief or argument
It is shown on pages 3 and 4 of this report that no Viking rate

here involved is subject to the provisions of section 18 b 5

of the 1916 Act and this disposes of Grace s allegation and

contention based upon that section

From the carefully drawn and detailed counts of the Grace

complaint we extract one remaining allegation which is that
the 1916 Act specifically section 15 has been and is now being
violated

In effect Grace s allegations and arguments as to violation of
section 15 are 1 that the owners of Viking by agreeing to create

Viking as an operator in the Venezuelan trade entered into an

agreement which section 15 requires to be filed immediately with

the Commission and that inasmuch as that agreement has not

been filed as it has not Viking s owners have violated section

15 by failing to comply with its filing provisions and 2 that

Viking s operations in the Venezuelan trade constitute carrying
out by Viking s owners of an unapproved section 15 agreement 6

also aviolation of section 15

i

j

1

S

Common usage has established the term section 15 agreement as meaning an ag eement

subiect to the provisions of section 15 of tbe 1916 Act
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The critical question is whether the agreement to create Viking i
is in view of Viking s intended operation in the Venezuelan

trade a section 15 agreement If so section 15 is violated

although this would not necessarily mean that Grace should re

cover reparations In our opinion the agreement is not a section j
15 agreement and section 15 has not been violated by failure to

file the agreement or by Viking s operations
J To be subject to the provisions of section 15 an agreement must 1

be an agreement of a common carrier by water or other person s

subject to the 1916 Act with another such carrier or person

fixing or regulating transportation rates or fares giving or

receiving special rates accommodations or other special privileges
or advantages controlling regulating preventing or destroying
competition pooling or apportioning earnings losses or traffic
allotting ports or restricting or otherwise regulating the number

and character of sailings between ports limiting or regulating
in any way the volume or character of freight or passenger traffic

to be carried or in any manner providing for an exclusive

preferential or cooperative working arrangement

The agreement between Laly and Imica to create Viking as a

berth operator in the Venezuela trade may well be considered to

provide for a cooperative working arrangement between them

Assuming arguendo that it does so the agreement nevertheless

is not subject to section 15 unless it is between a common carrier

or other person subject to the 1916 Act and another such person
or carrier As Laly and Imica are not carrying on the business

of forwarding or furnishing wharfage warehouse or other termi

nal facilities in connection with a common carrier by water and

were not when they entered into the agreement neither is or was

when the agreement was made an other person subject to the

1916 Act Section 1 Grace contends however that although
when the agreement was made neither Laly nor Imica was a

common carrier by water and this we find as fact both became

such carriers the instant Viking began operating that the agree
ment thus became an agreement between common carriers and

as it has been neither filed nor approved Viking s operations
constitute carrying out an unapproved section 15 agreement be
tween Laly and Imica by Laly and mica The a gument s in

genuity exceeds its merit It is in effect that as Viking is

operating as a common carrier by water so are Viking s owners

Laly and Imica The argument proves too much If it be correct
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7 it means that all individual incorporators of a steamship line
I have always been and are violators of section 15 of the 1916 Act

This was never the legislative intent nor is it the legislation s

effect Section 15 was enacted to subject anticompetitive agree
ments between those engaged in specified maritime enterprises to

the scrutiny of a regulatory agency and to authorize that agency

under stated conditions to exempt such agreements from the

operation of the antitrust laws and this it does This agreement
is not between parties specified by section 15 Therefore section 15

does not require that it be filed with and approved by the Com

mission nor can the Commission by approval exempt it from the

operation of the antitrust laws Although as we have indicated

there is a measure of logic in arguing that because Viking the

whole is engaged in common carriage by water so are Laly and

Imica as Viking s parts sufficient answer is given by our conclu

sion that this does not make Laly and Imica common carriers by
water within the meaninq of section 15 of the Act Indeed what

Judge Byers said in The Southern Cross 24 F Supp 91 93 D C

E D N Y 1938 is directly applicable to Grace s argument
If logic were an end in itself the argument eo eo I would at least be

plansible But when logic and common sense are approaching head on it is

not the latter which mnst give way

Inasmuch as all section 15 cases cited by Grace involve agreements
between common carriers or other persons subject to the 1916 Act

they are inapplicable here

Upon the basis of what has been said we conclude that neither

Viking nor any Viking interest was obligated to file or forbidden

to carry out the agreement under consideration We now turn to

Viking s charge that Grace has violated section 14 Second of the

1916 Act by operating fighting ships
Section 14 Second forbids any common carrier by water to

operate a fighting ship and defines the term The statute states

that a fighting ship is a vessel used in a particular trade by a

carrier or group of carriers for the purpose of excluding prevent
ing or reducing competition by driving another carrier out of

said trade

Viking contends that Grace used its vessels to destroy Viking s

competition by driving Viking out of the Venezuelan trade and

therefore each Grace sailing was the operation of a fighting ship
The argument though specious is not new Viking recognizes that

it was advanced and overruled in Seas Shipping Co v American
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South African Line 1 V S S B 568 1936 contends that Seas
was incorrectly decided and asks us to hold to the contrary Due

regard to the intention of Congress in enacting section 14 Second

prevents
The Alexander Committee which after its far reaching and

painstaking investigation secured the passage of the 1916 Act

recognized that operating fighting ships on the one hand and

cutting rates for cargo carried on vessels regularly employed
on the other are twodifjerent methods of competitive operation

In its report the Committee pointed out the testimony of wit

nesses that in the Atlantic Gulf Trade steamship conferences

could then crush independents Hby putting in steamers to fight
the competition which is to say the operation of fighting ships
Hor by having their regular boats cut rates to an unremunerative
basis Vol 4 p 394 emphasis added The Committee s rec

ommendation which Congress followed by enacting section 14

Second was intended to and does prohibit putting in steamers to

fight the competition but was not intended to and does not pro
hibit the cutting of rates on regular boats even to an unremu

nerative level This conclusion is strengthened by the fact that the

evidence about fighting ships before the Committee all related
to ships specially put on to fight competitors and in no instance
to cutting rates on vessels regularly operating on the route

Grace l1aving put in no steamers to fight Vikings competition
has not operated fighting ships Nothing in this record indicates
that Grace has increased sailings changed sailing dates or in any

way changed its normal operating pattern

Viking has failed to support its charge that Grace s rate cutting
subjected Viking to unreasonable prejudice and disadvantage in

violation of section 16 of the 1916 Act by appropriate evidence

or convincing argument Grace s cut rates if not met by rates
as low or lower were effective equally to take cargo away from

all other operators not just Viking The Examiner s finding that

Grace did not violate section 16 as ch rged is not challenged by
exception or by oral argument

We turn now to the sole remaining issueif under section 19
of the 1920 Act we should issue rules with respect to the payment
of brokerage or systematically undercutting conference rates
It is wholly unnecessary to discuss the merits or demerits of any

proposed rule because no rule can issQe unless and until we finq
that conditions unfavorable to shippiIlg exist in this trade and
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e conclude upon the whole record that such conditions do not
lOW exist As stated in the initial decision this trade is now

elatively stable and the carriers prospects are improving It is
ell for us to point out however that payment of excessive

rokerage in our opinion is a pernicious practice inimical to the
est interest of shipping in our foreign trade and oppressive to
he shipper who must eventually bear the cost Hence the Federal
1aritime Commission will review this matter on an industry
vide scale Weare by no means sure that payment of excessive
rokerage is made only by non conference lines

Further we do not consider systematically undercutting a

ompetitor s rates a desirable or even valid method of ratemaking
dvertising by a carrier that its rates are so fixed is provocative

If retaliation and rate war with resulting instability detrimental
o our foreign commerce

Our ultimate conclusions are

1 That neither Grace nor Viking has violated any provision
If the 1916 Act and therefore neither is entitled to recover repara
ions from the other

2 Conditions unfavorable to shipping do not now exist in the
renezuela trade and therefore no rules to meet such conditions
viII be issued

3 The complaints in Docket Nos 946 and 950 should be dis
nissed and Docket No 953 should be discontinued

An appropriate order will be issued

7 F M C
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FEDERAL MARITIME COMMISSION

No 946

GRACE LINE INC

V

SKIPS AjS VIKING LINE ET AL

No 950

SKIPS AjS VIKING LINE

V

GRACE LINE INC

I

No 953

SECTION 19 MERCHANT MARINE ACT 1920 INVESTIGATION OF

PRACTICES OF VIKING LINE

The Commission on this day having entered its report con

taining its findings and conclusions herein which report is madl

a part hereof

It is ordered
1 That Dockets No 946 and 950 be and they hereby are

dismissed and

2 That Docket No 953 be and it hereby is discontinued

By the Commission November 13 1962

Sgd Thomas Lisi

Secretary
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SPECIAL DOCKET NO 244

MARTINI RossiSpAET AL

V

LYKES BROS STEAMSHIP CO INC

Decided November 13 1961

Permission granted Lykes Bros Steamship Co to waive collection of under

charges on shipments transported from Italy to the United States

Walter Caroll and Edward S Bagley for respondent

REPORT OF THE COMMISSION

CHOS E STAKEM Chairman JOHN HARLLEE Vice Chairman
ASHTON C BARRETT Commissioner JOHN S PATTERSON Com

nissioner JAMES V DAY Commissioner

BY THE COMMISSION

This is an application made by Lykes Bros Steamship Co Inc

Lykes pursuant to Rule 6b of the CommissionsRules of
Practice and Procedure for permission to waive collection of un

iercharges due on certain shipments transported from Italy to
he United States on the SS James Lykes in February 1962

1 Rule 6bprovides
Carriers or other persons subject to the shipping acts may file applications for the volun

ary payment of reparation or for permission to waive collection of undercharges even

hough no complaint has been filed pursuant to rule5bAll such applications shall be made
n accordance with the form prescribed in Appendix II5herein shall describe in detail
he transaction out of which the claim for reparation arose and shall be filed within the2year
tatutory period referred to in rule 5cSuch applications will be considered the equivalent
f a complaint and answer thereto admitting the facts complained of If allowed an order

orpayment will be issued by the Commission
2The shippers and commodities involved are Martini Rossi SpAvermouth Fiat SpA

utomobiles EternitSpA asbestos pipe Riccardo Giusti Figh wine SpA Lucchese Olii
k Vini olive oil Serchi Stefani wine Calzaturificio Orbio di C Capobianco shoes
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By section 18bof the Shipping Act 1916 effective January
2 1962 water carriers the foreign commerce of the United
States were for the first time requires by statute to file with the

Commission tariffs showing all their rates and charges and were

prohibited from collecting or receiving other than the rate or

charge so filedfor the transportation of property or service con

nected therewitheDuring the month of January 1962 the carrier

Lykes had on file with the Commission its Special Rate Circular
No 2 containing rates for commodities such as those here in

volved Th3Circular had an expiration date of January 31 1962
after which the higher rates published in Lykes Westbound Medi

terranean excluding Spain U S South Atlantic Gulf Ports

Freight Tariff No 1 also on file with the Commission herein
after Westbound Mediterranean Tariff would apply absent

an extension of the Circular Lykes intended to extend the lower

rates but due in part to oversight and in part to misunderstanding
of the newly enacted tariff requirements as aforesaid its Genoa
Italy office the issuing office for the tariff failed to make the

necessary filing with the Commission

Lykes employees continued to solicit cargo on the basis of the

lower rates apparently in ignorance of the fact that Circular No

2 had expired On discovering the situation Lykes filed Special
Rate Circular No 3 effective February 20 1962 reinstating the

lower rates but in the interim the shipments here in question had

been booked transported and paid for on the basis of the lower

rates These were not the rates legally applicable to the shipments
since Lykes Westbound Mediterranean Tariff went into effect
albeit inadvertently on February 1 1962 and was in force until

February 20 1962 Having received less than the lawful rates
Lykes is in violation of the new statutory requirement It is also

obligated to collect the undercharges from the shippers concerned

The Examiner in his initial decision concluded that the Com
mission was without power to grant Lykes a waiver of the duty
to collect the undercharges because as to the foreign commerce

the Commission lacks the authority to determine prescribe or

Public Lw 87846 176 Stat 762 76461 Prior to this enactment Individual water

carriers engaged In the foreign commerce of the United States were not required to file rat

In inbound trades except in the East Coast of South America to the Pacific Coast of the

United States trade Conferences pursuant ti their agreements filed scheduled of inbound

rat after they became effective In the outbound trades the requirement by administrative

regulation was that the rate be filed within 80 days after becoming effective P L 87846

also provides that no rate Increase can be effective until 90 days after its filing unless the

Commission authorises a shorter period but a decrease may be made effective upon filing
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things to see that equity and justice are done in the matter of
reparations

Every precaution will be taken to insure that discrimination
does not result from the approval of applications under Rule 6b
To that end the requirements of the rule must be fully complied
with and the Examiners should freely utilize their authority to
obtain any additional information deemed necessary Where the

facts show that there will be no discrimination and that the case
is one of bona fide rate mistake or inadvertence it seems to us
clear that we may exercise our discretion to remedy the situation
Our action however cannot excuse parties from any statutory
penalties to which they may be subject

The record in this case shows that granting the relief sought
will not result in discrimination and that such grant as in the
Higa case supra will relieve innocent shippers from the con
sequences of the carriers failure to effectuate an intended tariff
filing For these and other reasons above mentioned the waives
will be granted

Ise Phis Menxiste Growoofotw6fstss et W v FCC out USA 802 F 9d 027 D C CIr
1962

7 FMC



MARTINI ROSSI ET AL v LYKES BROS SS CO 457

ORDER

FEDERAL MARITIME COMMISSION

SPECIAL DOCKET NO 244

MARTINI Rossi SxAET AL

V

LYKES BROS STEAMSHIP CO INC

WHEREAS the Commission has this day made and entered a

eeport stating its findings and conclusion herein which report is
nade a part hereof by reference
It is ordered That the application of Lykes Bros Steamship
oInc to waive collection of certain undercharges be and it

s hereby granted

3y the Commission November131962
Sgd THOMAS LISI

Secretary
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No 999

AMERICAN GREAT SAKES MEDITERRANEAN EASTBOUND

FREIGHT CONFERENCE SURCHARG ON SHIPMENTS

FROM BUFFALO NEW YORK

Decided November 20 1962

Surcharge of 10 imposed by Conference on all cargo moving from Buffalo
to Mediterranenan Ports found to be unjustly discriminatory and ordered
set aside

James 0 Moore Jr Frank G Raichle and Ralph H Halpern
for petitioner Nelson A Rockefeller Governor of the State of
New York

Burton H White for respondents

Harold B Ehrlich for Niagara Frontier Port Authority

Edward Brick and W G Gilbert for Buffalo Area Chamber of
Commerce Arthur W Todd for Port Control of the City of Cleve
land Council of Lake Erie Ports Great Lakes Ports Traffic Com
mittee and Frank Catanzarite for the Buffalo Corn Exchange
intervenors

Donald J Brunner Hearing Counsel

REPORT OF THE COMMISSION

THOS E STAKEM Chairman JOHN HARLLEE Vice Chairman
ASHTON C BARRETT Commissioner JOHN S PATTERSON

Commissioner JAMES V DAY Commissioner
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BY TflE COMMISSION

On May 30 1962 acting pursuant to Section 16 Firstt of the

Shipping Act the Governor of the State of New York petitioner
riled with the Commission a protest and petition wherein it was

tlleged that on April 13 1962 the American Great Lakes Medi

erranean Eastbound Freight Conference respondents 2 amended

ts freight Tariff No 4 as follows

SURCHARGE ON SHIPMENTS FROM BUFFALO NEW YORK

Effective June 1 1962 10 surcharge is established on all rates and

charges on shipments from Buffalo New York
3

Th petition further alleges that the surcharge is unjustly dis

riminatory in violation of Section 17 of the Shipping Act and

Ghat it unjustly discriminates against the State of New York and

reates an undue and unreasonable prejudice against the port and

t preference to other Great Lakes ports in violation of Section 16

On the basis of this petition and pursuant to Section 16 First

he Commission issued an order on June 5 1962 requiring re

pondents to show cause why the surcharge should not be set aside

Respondents filed an answer to the petition wherein it was

tlleged that the surcharge is justified because of extraordinary

fligh terminal costs incurred by respondents at Buffalo and the

erious delays at that port which costs and delays it is alleged
greatly exceed those at otherGreat Lakes ports

J Section 16 First was amended by P L 87 346 October 8 1961 by the addition of the

tollowing provision

Provided That within thirty days after enactment of this Act or within thirty days after

the effective date or the filing with the Commission whichever is later of any conference

freight rate rule or regulation in the foreign commerce of the United States the Governor

of any State Commonwealth or possession of the United States may file a protest with the

Commission upon the ground that the rate rule or regulation unjustly discriminates against

that State Commonwealth or possession of the United States in which case the Commission
shall issue an order to the conference to show cause why the rate rule or regulation should

not be set aside Within one hundred and eighty days from the date of the issuance of

such order the Commission shall determine whether or not such rate rule or regulation is

unjustly discriminatory Ilnd issue a final order either dismissing the protest or setting aside

he rate rule or regulation
2 Respondents are the Conference and its member lines The Conference is organized under

Federal Maritime Commission Agreement No 8250 and consists of the following steamship

ines American Export Lines Inc Concordia Line Great Lakes Service Fabre Line

Hellenic Lines Limited Mediterranean Star Line Montship Capo Great Lakes Service

Nedlloyd Line Niagara Line Orient Mid East Great Lakes Service Watts Watts Line Great

Lakes Service Zim Israel Navigation Company Ltd

3 The 10 surcharge is imposed on all commodities moving on respondents vessels from

Buffalo to ports in the Mediterranean No similar surcharge applies to other Great Lakes

ports There is nothing in the record to indicate that any of the other carriers serving

Buffalo have imposed a similar surcharge

7 F M C
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dents and then only at the end of the hearings when their ac
curacy could not be tested

In our view the record merely shows that the terminal costs are
somewhat higher and the stevedore efficiency somewhat lower at
Buffalo than at some other Great Lakes ports And as the Ex
aminer found it also shows that terminal charges and loading
time at some of these other ports are not significantly different
from those at Buffalo The evidence relating to commodities other

than flour was meager and it does not establish that the terminal
costs at Buffalo on these items differ at all from those at the other
ports In short the record fails to support respondents action in
singling out Buffalo for the imposition of a surcharge and it has
therefore not been justified

There are also other elements which should be considered in
determining whether a rate differential at a particular part may
be upheld such as volume of traffic competition distance ad

vantages of location character of traffic frequency of service
and others Port Differential Investigation 1 USSB 61 69 1925
The Conference made no attempt to present evidence on any ele
ment except terminal costs

The justification for a surcharge must be demonstrated by a
record that is considerably more complete and solid than the one
before us We conclude that the surcharge constitutes an unjust
discrimination against the Port of Buffalo and the State of New
York in violation of Section 16 First This is also the conclusion
the Examiner reached

Respondents take the position that the State of New York is
not discriminated against by the 10 surcharge at Buffalo The
record on the other hand shows clearly that the State of New
York has in addition to the interest any State would have in one
of its major ports a pecuniary interest in the Port of Buffalo The
State has advanced money to the port for the development of its
terminal facilities and for operating the port The Niagara

Frontier Port Authority which operates and owns the major
facilities at Buffalo is an agency of the State of New York whose
members are appointed by the Governor and whose operations
are financed by State funds It follows that the discrimination in
question constitutes a discrimination against the State as well
as the Port of Buffalo

An order setting aside the surcharge will be entered

FMC
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ORDER

FEDERAL MARITIME COMMISSION

No 999

IN THE MATTER OF AMERICAN GREAT LAKES MEDITERRANEAN

EASTBOUND FREIGHT CONFERENCE SURCHARGE ON SHIPMENTS

FROM BUFFALO NEW YORK

This proceeding having been initiated by an Order to Show
ause issued by the Federal Maritime Commission and the Com

nission having fully considered the matter and having this date
nade and entered of record a Report containing conclusions and
lecision thereon which Report is hereby referred to and made a

art hereof

It is orde1 ed That the 10 percent surcharge imposed at the
Port of Buffalo by respondent American Great Lakes Mediter
ranean Eastbound Freight Conference be and it is hereby set
3side and

It is furthe1 orde1 ed That the respondent publish issue and
file with the commission immediately an appropriate amendment
to its tariff indicating that the surcharge is no longer in effect
and

It is furthe J orde red That the respondent cease and desist from

enforcing the surcharge in any manner whatsoever
By the Commission November 20 1962

Signed Thomas Lisi

Secretary
7 F M C
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No 905

UNITED STATES LINES AND GONDRAND BROTHERS

VIOLATION OF SECTION 16

Decided December 19t 1962

Gondrand Brothers found to have knowingly and wilfully obtained fror

United States Lines Company transportation of logs by water fror

North Atlantic Range ports to the ports of Antwerp and Rotterdam a

less than the rates 01 charges which would otherwise have been appli
cable during the period 1954 through 1959t in violation of section 1

of the Shipping Actt 1916

United States Lines Company found to have allowed Gondrand Brothers t

obtain transportation of logs by water from North Atlantic Range port
to the ports of Antwerp and Rotterdam at less than the regular rates 0

charges established and enforced on the line of such carrier during th

period 1954 through 1959 in violation of section 16 Second of the Ship

ping Actt 1916

Elmer C Maddy and Ronald A Capone for respondent Unite

States Lines Co

Howard A Le7 Y and Robert J Blackwell Hearing Counsel

Arnold J Roth Hearing Examiner

REPORT OF THE COMMISSION

THOS E STAKEM Chairrnan JOHN HARLLEE Vice Chairman

JOHN S PATTERSON Commissioner JAMES V DAY Commis
sioner ASHTON C BARRETT Commissioner did not participate iI

this case

BY THE COMMISSION
This proceeding was instituted by the Federal Maritime Boarc

Board to determine whether Gondrand Brothers Gondrand

of Zurich Switzerland and United States Lines Company U

Lines also sometimes herein called respondent violated sectior

16 of the Shipping Act 1916 in connection with the shipment of

7 F M C
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so far as is here pertinent participated in the conference freight
tariffs and did not publish or maintain any different tariffs

Gondrand is an agent in Switzerland for US Lines with

responsibility to book cargo for US Lines vessels both east and
westbound to solicit freight and to perform various other func
tions for US Lines in Switzerland including the collection of
freight monies For these services Gondrand is paid a commission
based on the gross freight booked by it or through its facilities
on cargoes shipped between Switzerland and the United States
Gondrand also operates as a freight forwarder in Europe and as

such it performs services for various consignees including in

many instances arranging for inland transportation of the goods
of such consignees after delivery by the vessel at the port of

discharge in Europe as well as for the ocean ttansportation
Gondrand s activities with respect to these goods are however
confined to those of a forwarder and it does not buy sell or use

them itself US Lines was at all times aware of this dual status
of Gondrand

Some time prior to December 1954 Gondrand and an official of
US Lines entered into an arrangement covering the eastbound
movement of logs whereby US Lines would make payments to
Gondrand so that the ultimate rate assessed on shipments of logs
handled by Gondrand would approximate the rates concurrently
maintained by competitive nonconference carriers in order to
enable US Lines to obtain against nonconference carrier com

petition a portion of the log movement In 1955 the existence of
this arrangement came to the attention of other officials of US
Lines and instructions were given that the arrangement be
discontinued as a possible violation of the conference agreement
but it nevertheless continued until 1959 The ultimate rates
assessed under this arrangement did not appear in any tariff

participated in by US Lines nor was a report of these rates made

by US Lines to the Board as required by the outstanding order
in Section 19 Investigation 1935 1 D S S B B 470 1935

The record discloses 59 shipments which were transported on

vessels of US Lines under the above arrangement The earliest
of these moved under bill of lading No 100 dated December 27
1954 on Voyage 51 of the Am erican Attorney which sailed from
New York on December 28 1954 and the latest under bill of

lading No 22 dated March 5 1959 on Voyage 51 of the American
Guide which sailed from New York on the same date The ship

7 F M C
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ments were variously described in the bills oflading as maple logs
birdseye maple logs peeled maple logs hardwood logs and hard

wood logs maple Except for one shipment in 1956 which was

loaded in Norfolk all were loaded in N ew York and they were

discharged in Antwerp and Rotterdam although a number of the

Rotterdam shipments were consigned to Amsterdam Freight

charges in each instance were billed to and paid by Gondrand On

11 of the shipments Gondrand appeared as sole consignee in the

bills of lading On the remainder Gondrand appeared as con

signee with an ultimate consignee shown in the body of the bill

or Gondrand was listed as a party to be notified of the arrival of

the shipment or Gondrand did not appear on the bill of lading
at all

The mechanics of the arrangement may be illustrated by a ship
ment of 71 peeled maple logs weight 74 860 pounds loaded at

New York on Voyage 8 of the American Archer under bill of

lading No 43 sailing date February 6 1959 Freight charges
were entered on the bill of lading at the conference rate of 120

per 100 pounds totaling 898 32 a freight bill in the same amount

was tendered to Gondrand under date of February 25 1959 and

paid by it The bill of lading indicates that the consignee was

Transportmij Traffic NV Rotterdam with arrival notice to be

addressed to Gondrand Under date of March 31 1959 a specifica
tion was prepared by Gondrand listing this and other shipments
handled during the first quarter of 1959 claiming refund on this

shipment of 3743 based upon a rate of 115 per 100 pounds
By letter of May 26 1959 addressed to the Paris France office

of US Lines Gondrand submitted copies of the specification to

gether with paid freight bills and requested remittance of 534 58

on the shipments handled in the first quarter of 1959 including
that mentioned above Under date of June 24 1959 the manifest

records of US Lines were corrected to reflect the claim made by
Gonc1rand and a check in the amount of 534 58 was transmitted

by US Lines to Gondrand on July 13 1959 By letter of July 24

1959 Gondrand acknowledged receipt of this check The re

mainder of the 59 shipments were handled in similar manner with

freight bills issued to Gondrand in the first instance and paid by
it at the applicable conference rates and later remittance of

amounts to Gondrand to adjust the freight charges to reflect lower

nonconference rates By letter of May 9 1960 addressed to the

London England office of US Lines Gondrand transmitted to

US Lines a check in the amount of 12 591 19 covering all refunds

7 F M C
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previously received byGondrandunder the above arrangemen1
during the years 1956 1959 This letter reads

In line with our discussion at Zurich last week we have talked the matteI
over here and we realise that the only way this false situation can be cor

rected is for us to refund to you the full amount of US 12 591 19

It is most regrettable that this action is necessary but we fully realisE
the situation you have been placed in

The record indicates that no shipments of logs between the port
here involved were handled by US Lines for any shippers othel
than those for whom Gondrand was acting In addition to pay
ments made to Gondrand under the above arrangement Gondrand
also received its regular commissions on the shipments as agen1
of US Lines

DISCUSSION AND CONCLUSION

US Lines took exception to the Examiner s findings of fact a

above set forth and submitted instead its own Statement 01
Facts However this specifies neitl1er the findings excepted tc
nor the findings US Lines thinks the Examiner should have made
and it fails to comply with our Rule 13 h which requires that

exceptions indicate with particularity alleged errors in the initial
decision Moreover the findings proposed by US Lines to the
extent they relate to facts were actually made by the Examiner
albeit in slightly different language The evidence of record fully
supports the findings made by the Examiner

Section 16 of the Shipping Act 1916 so far as pertinent pro
vides

That it shall be unlawful for any shipper consignor consignee forwarder
broker or other person or any officer agent or employee thereof knowingly
and willfully directly or indirectly by means of false billing false classi
fication false weighing false report of weight or by any other unjust or

unfair device or means to obtain or attempt to obtain transportation by
water for property at less than the rates or charges which would otherwise
be applicable

That it shall be unlaVlful for any common carrier by water or other person
subject to this Act either alone or in conjunction with any other person
directly or indirectly

Second To allow any person to obtain transportation for property at less
than the regular rates or charges then established and enforced on the line
of such carrier by means of false billing false classification false weighing
false report of weight or by any other unjust or unfair device or means

The Examiner concluded that the arrangement between Gon

drand and US Lines was entered into knowingly and wilfully
7 F M C
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lnd was effectuated by means of false billing in violation of sec

ion 16 In its exceptions US Lines reiterates the contentions

made in its brief to the Examiner It argues that the net amount

paid by Gondrand after the refund had been made in each in

tance was the regular rate then established and enforced by
US Lines It points to the requirement of filing rates ih the export
Grade within 30 days after they become effective which prevailed
it the times involved herein l and claims that since the rates on

lIe could be changed under this policy without prior notice to the

Board the filed rates were in effect supplanted every time US
Lines carried logs for Gondrand

A necessary corollary of this reasoning would seem to be that

US Lines filed the rate which it gave Gondland in each instance

But this was not done We take official notice of the fact that

never during the lengthy period in question did US Lines file

with the Board its actual rate to Gondrand During all that time

only US Lines conference rate for logs was on file Surely it is

not consistent for a carrier thus to publish and maintain one rate

ad infinitum and yet contend that its regular rate was something
else Nothing in the Board s decision in Filing of Freight Rates

rn the Foreign Commerce etc 6 F M B 396 1961 or other

cases cited by respondent supports the view that a carrier s regu

lar I ate is hatever figure it chooses on the spot to give the

shipper but which it never files as required Under this theory

ignoring as it does the rate actually published and any need to

perfect changes therein the principle of a regular rate all but

vani hes and a violation of section 16 could seldom be shown

Such a position is untenable

United States Lines was bound by its conference agreement to

observe the rates in the conference tariff These were the only
rates filed and published by it or on its behalf The rates so re

ported and published were its regular or stablished rates which

it was bound to charge and shippers were bound to pay Prince

Line Ltd V American Papel Exports Inc 45 F 2d 242 aff d 55

F 2d 1053 CA 2 1932 Compania Anonilna Venezolana de

t

s

I Dy Public Lmv i7 346 aplHO ctl Octohcr 3 1 161 sl tion IX of the Shipping Act 1 116

was anHnded to J cquire that evel Y cOlllmon carrier by walcr in foreijW commerce file with

the Commission and keep open to public inspcclion tarifTs ho ing all its nth s and chart c

for transpoJ tation and that no different rate or charge should be collected 01 received by such

call ier The prior requirement fOI filing ratcs 01 changcs within 30 dllYs is eontllined in

General Ordcr 83 16 C F R Parts 23ii and 53fi

7 F M C
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Navegacion v A J Perez Expo rt Co et al 303 F 2d 692 CA 5

1962 2

United States Lines offered testimony to the effect that i

carried no shipments of logs during the period in question othe
than those for Gondrand It therefore argues that all shippers
were treated equally and hence no discrimination existed and n

violation of section 16 Second can be found We think it unlikel

that over a period of four and one half years there were no otheJ

shippers of logs in the relevant trade who were not in one way OJ

another prejudiced by the fact that US Lines allowed onl

Gondrand to obtain transportation at a rate lower than the one i1

made available to the shipping public generally But we need n01

pursue the matter for violation of section 16 Second clearly is nOl

made contingent upon a showing of instances of such discrimina
tion The command of the section is absolute that a carrier shal

not by false means or by other unfair or unjust means directly OJ

indirectly allow a person to obtain transportation at less than thE

regular rate The policy underlying this command is the same a

that underlying the recent Shipping Act amendment which pro

hibits a carrier s deviation from its tariff as filed vith the Com

mission Fn 1 infl a

In the course of its argument respondent takes the positior
that its transactions with Gondrand were above board withir

the meaning of these words as used in the opinion in the P1inCl

Dine case snpra There the court said in reference to section H

Second 55 F 2d at 1055

The law did not forbid all concessions to a shipper apparently it assumec

that if these were above board and known or ascertainable by competitors
the resulting jealousies and pressure upon the carrier would be correctivE

enough But it did forbid the carrier to grant such favors when accompaniec

by any concealment and its command in that event was as absolute as thougt

it had been unconditional

It is true as respondent says that no deception was practicec
on Gondrand since Gondrand was a party to the rebating Bu1

this hardly creates an above board atmosphere for the arrange

ment The shipments were billed and paid for in the first instanCE

at the regular rates of US Lines undoubtedly to conceal thE

arrangement For a time the fact that Gondrand was receiving
a lower rate was not known even among all the US Lines officials

IIhlt r Hloedd JallO au Lumber Mil s 68 F 2d 268 eA 1l33 cite l hy respondent

is quitt a different cast in that there the court found inter alia no effective rate for tht

tran Jlortation of lumber higher thlln the one which hlld been agreed upon after ne otilltion

between carrieI and shipper
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who apparently should have been aware of it and certainly it

was not known to or ascertainable by the shipping public Itwas

pr cisely the sort of unlawful arrangement the court referred to

in the above Prince Line qU0tation In that case the agreement
between shipper and carrier covered the transportation of parcels
of upaper the contents of which were undisclosed by the shipper
and hence unclassified for rate purpose although the carrier s

tariff specified various classes of paper and rates therefor In

holding that the carrier violated s ction 16 Second the court de

scribed the arrangement in language equally appropriate here as

follows at 1055

This was an unfair device or means for it destroyed that equality of treat

ment between shippers which it was the primary purpose of the section

nd for that matter of the whole statute to maintain

Two additional points made by US Lines should be noticed It

says that the word uperson in section 16 Second means ushipper
including Uconsignee that there is no proof that Gondrand was

either of these and consequently that US Lines could not have

violated the section by allowing Gondrand to obtain transportation
at the lower rate This claim is made notwithstanding that Gon

drand is actually named as consignee in the documents covering
about a fourth of the shipments It is clear moreover that 16

Second cannot be construed as respondent contends because if it

is section 16 becomes an absurdity

The first paragraph of section 16 forbids uany shipper con

signor consignee forwarder broker or other person from ob

taining transportation at less than the applicable rate There is

a parallel proscription in section 16 Second against carriers allow

ing U
any person to obtain such transportation but this would be

operative under respondent s construction only where a shipper
or consignee was involved Further although carriers could not

directly allow rate concessions to shippers or consignees they

could under respondent s construction favor forwarders brokers

or others and through them could also favor shippers and con

signees We are satisfied as was the Examiner that the words

uany person as used in section 16 Second are fully as broad as

the words ushipper consignor consignee forwarder broker or

7 r M C
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other person used in the sections first paragraph and that they
plainly encompass Gondrands

Finally US Lines asserts that any possibility of Violation was
eliminated when Gondrand in May 1960 repaid to it the rebates
it had paid Gondrand over the years 1956 through 1959 Re

spondent does not undertake to explain this novel theory Suffice
it to say that repayment of a portion of the sums Gondrand

illegally received from US Lines does not cure the illegality and
has no bearing on that matter

The Examiner describes the arrangement here as false billing
which it perhaps was in view of the submission and payment in
the first instance of bills of lading and freight bills that both
parties by reason of their prior agreement knew did not reflect
the rates Gondrand was ultimately to be charged Unquestionably
the arrangement constituted an unjust or unfair device or

means prohibited by section 16 and we think it preferable in the
circumstances to rest our decision on that ground

Our conclusions are

1 That respondent Gondrand Brothers knowingly and wil
fully obtained from United States Lines Company transportation
of logs by water from North Atlantic Range ports to the ports of
Antwerp and Rotterdam at less than the rates or charges which
would otherwise have been applicable during the period December
27 1954 through March 5 1959 in violation of section 16 of the
Act and

2 That respondent United States Lines Company allowed

Gondrand Brothers to obtain transportation of logs by water from
North Atlantic Range ports to the ports of Antwerp and Rotter
dam at less than the regular rates or charges established and en
forced on the line of such carrier during the period December 27
1954 through March 5 1959 in violation of section 16 Second of
the Act

Since the unlawful arrangement has been terminated there is
no occassion for us to issue an order against the respondents and
the proceeding is discontinued

Respondent disputes comparison of 16 Second and the first paragraph on the ground
that the latter was not added to section 16 until 1988 49 Stat 1618 some 20 years after
16 Second was enacted Without the comparison the fact remains that 16 Second uses the
broad and unqualified language any person Furthermore ft is clear that in enacting the
first paragraph Congress sought parity Section 16 Second penalised carriers for allowing
any person to obtain unlawful rates and the first paragraph was designed similarly to
penalise any person who obtained or attempted to obtain such rates

7 FMC
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SPECJ AL DOCKET No 245
DDDO TAORMINA CORP COMPLAINANT

v

CONCORDIA LINE JOINT SERVICE OF DAMPSKIBSAKTIESELSKABET
ALASKA AKTIESELSKABET ATLAS DAMPSKIBSAKTIESELSKABET

IDAHO SKIPSAKSJESELSKAPET HILDA KNUDSEN AND

SKIPSAKSJESELSKAPET SAMUEL BAKKE RESPONDENT

I

j

l

JSPECIAL DOCKET No 246

DOMESTIC EDIBLE OIL CO V CONCORDIA LINE ETC

SPECIAL DOCKET No 247
A SARGENTI Co INC V CONCORDIA LINE ETC

J

1

1

SPECIAL DOCKET No 248
KRASDALE FOODS INC V CONCORDIA LINE ETC

SPECIAL DOCKET No 249
JOSEPH L SCLAFANI INC V CONCORDIA LINE JiTC

SPECIAL DOCKET No 250
D A SCLAFANI V CONCORDIA LINE ETC

SPECIAL DOCKET No 251
CAPITOL FOODS V CONCORDIA LINE ETC

SPECIAL DOCKET No 252
RINALDI BROS V CONCORDIA LINE ETC

SPECIAL DOCKET No 253
PACKER BROS INC V CONCORDIA LINE ETC

SPECIAL DOCKET No 254
C DANIELE CO INC V CONCORDIA LINE ETC

7 F M C
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SPECIAL DOCKET No 255

LUIGI CASO V CONCORDIA LINE ETC

SPECIAL DOCKET No 256
VITELLI ELVEA CO INC V CONCORDIA LINE ETC

SPECIAL DOCKET No 257

MARINO BROS V CONCORDIA LINE ETC

Decided January 1963

Permission granted Concordia Line Joint Service etc to refund freight
charges and to waive collection of undercharges on shipments transported
from Italy to the United States

Thomas K Roche and Sanford C Miller for Respondent
E Robert Seaver Hearing Examiner

II
I
I

REPORT OF THE COMMISSION

THOS E STAKEM Chairman JOHN HARLLEE Vice Chairman

JOHN S PATTERSON Commissioner JAMES V DAY Commis
sioner

BY THE COMMISSION

These are applications by respondent concurred in by com

plainants for an order of the Commission pursuant to Rule 6 b

of the Rules of Practice and Procedure authorizing the voluntary
payment of reparation to some of the complainants and waiver

of the collection of undercharges as to others The applications
arise from respondent s transportation for complainants in
March 1962 of certain peeled tomato products tomato sauce or

pulp and peeled tomatoes from Naples Italy to New York
On February 15 1962 the member lines of the West Coast of

Italy Sicilian and Adriatic Ports North Atlantic Range Confer
ence which include respondent voted to reduce the freight rate

on peeled tomato products from 26 50 per 1000 kilos to 1800
On February 16 1962 the Conference notified the Commission of
this reduction by cable Representatives of the Commission ad
vised the Conference that the filing of the rate change could not

Commissioner Barrett took no part in the hearing or decision of this case
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De accomplished by cablegram Proposed filing tariff rules re

Iuire that tariffs and amendments thereto be filed with the Com

nission in a prescribed manner and form 26 F R 12294 There

Lfter a tariff revision First Revised Page No 14 was prepared
and filed effective February 23 1962 setting forth the reduction
In the tomato rate to 18 00

In the interim respondent had advised complainants and other

hippers that the rate on tomato products was to be reduced to

U8 00 effective February 16 1962 and complainants tomato

products were in good faith booked on that basis However in

view of the Commission s rejection of the cable filing respondent
harged and in all but three instances collected from complainants

rreight based upon the 26 50 rate The quantity shipped by each

wmplainant the freight at the higher and lower rates and the

excess that respondent seeks to refund or to waive are set forth

in the following table

pec Freight Freight

ket Complainant Quantity Charged at EXeeB8
lumber Abbreviated or Billed 18 00

245 Uddo Taormina 146 W 3 869 00 2 628 00 1 241 00

246 Domestic etc 10 8 W 286 20 194 40 9180
247 A Sargenti 12 W 318 00 216 00 102 00
248 Krasdale Foods 12 W 318 00 216 00 102 00

249 Joseph L Sclafani 27 85 W 764 52 501 30 263 22

250 D A Sclafani 7 35 W 194 77 132 30 62 47

251 Capitol Foods 15 W 397 50 270 00 127 50

252 Rinaldi Bros 104 W 275 60 187 20 8840

253 Packer Bros 15 W 397 50 270 00 127 50

254 C Daniele Co 9 18 W 243 27 165 241 78 03

255 Luigi Caso 15 We 97 50 270 001 127 50

256 Vitelli Elvea 57 7 W 1 529 05 1 038 601 49045

257 Marino Bros 15 845 W 419 89 285 21 134 68

In an initial decision the Examiner found that an order should

e issued authorizing the voluntary payment of reparation in

Dockets 245 to 253 inclusive and 257 and the granting of applica
ion to waive collection of undercharges in 254 255 and 256 We

19ree
Common carriers by water in the foreign commerce of the

United States are required by section 18 b of the Shipping Act

L916 to file with the Commission tariffs showing all their rates

1 In Special Dockets 254 255 and 256 freight was paid at the lower rate The application in

hese three proceedings is for authority to waive collection of the underpayment In the other

lA8e8 the freight was pai at the higher rate

7 F M C
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and charges for transportation between United States ports and

foreign ports The statute prohibits charging more or less than

the rates specified in the taritfs so filed This requirement for

filing was new at the time of the transactions involved in these

proceedings section 18 b having become effective on January
2 1962

The parties do not question the refusal of the Commission to

accept the cablegram notice of the change in the freight rate

They urge that the Commission should authorize the relief re

quested based on the 18 00 rate in order to meet the good faith

intentions and expectations of all concerned They allege that the

circumstances here are substantially similar to those in Y Higa
Enterprises Ltd v Pacific Far East Line 7 F M C 62 1962

wherein the Commission waived the collection of certain under

charges There Pacific Far East Line had inadvertently failed

to file a tariff change which the parties in good faith had agreed
would apply and we held that an innocent shipper should not be

made to bear the consequences of the carrier s failure to file the

change
More recently in Martini a d Rossi S p A et ale v Lykes

Bro s Steamship Co 7 F M C 453 1962we granted similar

relief In that case Lykes inadvertently permitted its Special
Rate Circular on file with the Commission to expire bringing into

force the higher rates published in its regular tariff But it con

tinued to solicit cargo based on the lower rates and did in fact

reinstate those rates when it discovered that the Special Circular
had expired In authorizing Lykes to waive ollection of the

undercharges we cited the newness of the filing requirements of

section 18 b of the Shipping Act and the carrier s apparent
Kood faith mistake as a result thereof

The relief sought by the instant applications is in line with our

action in the Higa and Martini and Rossi cases It should be

granted in order to apply the rate that all the parties believed to

be in force at the time they contracted for the shipment of the

tomato products The conference attempted to file the reduced rate

by cable and until informed by the Commission that this filing
was unacceptable it was not unreasonable for respondent to book

cargo at the reduced rate believed to be the lawful one The

shippers are innocent and no discrimination will result in granting
the requested relief Respondent seeks to provide the same relief
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Ito all shippers of tomato products on its vessels during the time

in question
An order will be entered authorizing and directing the payment

of reparation to the respective complainants in Special Dockets

245 to 253 inclusive and 257 in the amounts shown in the last

column of the foregoing table and granting the application to

waive collection of undercharges in Special Dockets 254 255

and 256

7 F M C
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 245

UDDO TAORMINA CORP COMPLAINANT

V

CONCORDIA LINE JOINT SERVICE OF DAMPSKIBSAKTIESELSKABET

ALASKA AKTIESELSKABET ATLAS DAMfSKIBSAKTIESELSKABET
IDAHO SKIPSAKSJESELSKAPET HILDA KNUDSEN AND

SKIPSAKSJESELSKAPET SAMUEL BAKKE RESPONDENT

SPECIAL DOCKET No 246

DOMESTIC EDIBLE OIL CO V CONCORDIA LINE ETC

SPECIAL DOCKET No 247

A SARGENTI Co INC V CONCORDIA LINE ETC

SPECIAL DOCKET No 248

KRASDALE FOODS INC V CONCORDIA LINE ETC

SPECIAL DOCKET No 249

JOSEPH L SCLAFANI INC V CONCORDIA LINE ETC

SPECIAL DOCKET No 250
D A SCLAFANI V CONCORDIA LINE ETC

SPECIAL DOClET No 251
CAPITOL FOODS V CONCORDIA LINE ETC

SPECIAL DOCKET No 252

RINALDI BROS V CONCORDIA LINE ETC

SPECIAL DOCKET No 253

PACKER BROS INC V CONCORDIA LINE ETC

SPECIAL DOCKET No 254
C DANIELE CO INC V CONCORDIA LINE ETC
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I

SPECIAL DOCKET No 255

LUIGI CASO V CONCORDIA LINE ETC

SPECIAL DOCKET No 256

VITELLI ELVEA Co V CONCORDIA LINE ETC

SPECIAL DOCKET No 257

MARINO BROS V CONCORDIA LINE ETC

ORDER
WHEREAS the Comfuission has this day made and entered a

report stating its findings and conclusion herein which report is

made a part hereof by reference

It is ordered That the application of Concordia Line to waive

collection of certain underchanges and to refund certain freight
charges be and it is hereby granted

By the Commission January 2 1963

I
Sgd THOMAS LISI

Secretary
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No 912

MATSON NAVIGATION COMPANYCONTAINER FREIGHT TARIFFS

Decided January 21 1963

Tariff of Matson Navigation Company applicable to containerized cargo from
California to Honolulu Hawaii and publishing singlefactor rates which
include pickup service in port terminal areas ocean haul and delivery
at container freight station or container freight yard is lawful in its

present form and not contrary to the provisions of Section 2 of the
Intercoastal Shipping Act 1933

George D Rives and Robert N Lowry for Matson Navigation
Company

R Y Schureman for Western Motor Tariff Bureau Inc

A P Davis Jr and C H Fritze for Carnation Company
John MacDonald Smith for Pacific Motor Trucking Company
Bruce R Geernaert for Merchant Express of California and

Walkup Drayage and Warehouse Company
William P Daly for the Harbor Commission of San Diego

California

Richard S Harsh and Robert J Blackwell as Hearing Counsel

C W Robinson Hearing Examiner

REPORT OF THE COMMISSION

THOS E STAIEM Chairman ASHTON C BARRETT Vice Chair

man JOHN HARLLEE Commissioner JOHN S PATTERSON Cammis
sioner

BY THE COMMISSION
This proceeding was instituted to determine the lawfulness

under the Shipping Act 1916 and the Intercoastal Shipping Act
1933 of two tariffs filed with the Commission by Matson Naviga
tion Company Matson The tariffs designated Westbound Con

Commissioner Day took no part in the hearing or decision of this case

7FMC
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tainer Freight Tariff No 14 and Eastbound Container Freight
Tariff No 15 prescribe the rates charges regulations and prac

tices governing the transportation of cargo in containers between

United States Pacific Coast ports and Honolulu Hawaii

The Western Motor Tariff Bureau Bureau on behalf of its

members except Pacific Motor Trucking Company Pacific Inter

mountain Express and Navajo Freight Lines formally protested
the tariffs Petitions to intervene were filed by Pacific Motor

Trucking Company Merchants Express of California Walkup

Drayage and Warehouse Company the Harbor Commission of San

Diego and Carnation Company Hearings were held and an initial

decision was issued

Tariff 14 the westbound tariff differs from the usual ocean

carrier tariff in that it combines in a single factor rate a charge
for picking up goods at the shipperspremises the rate for the

water transportation the socalled linehaul and a charge for

delivery to a designated offclock point in Honolulu Matsons

operations as presently conducted under Tariff 14 are the culmina

tion of a series of studies to find ways of reducing the costs of

handling general cargo between dock and vessel These costs

represented over onehalf of the total costs of MatsonsWest

CoastHawaii service Containerization of cargo was selected in

principle and further studies were made to develop a suitable

container Matson under the provisions of Tariff No 11 inaug
urated a container service in the latter part of 1958

Tariff 14 contains single factor rates on a large selection of

containerized cargo from the ports of San Francisco Stockton
and Los Angeles to Honolulu The tariff defines and designates
port areas for each of the ports of San Francisco Stockton and

Los Angeles The San Francisco port area is slightly smaller

than the San FranciscoEast Bay cartage zone established by the

California Public Utilities Commission in its Decision No 50872
Case No5235 issued December 14 1954 it is also smaller than

the San Francisco commercial zone determined in accordance with

the ruling of the Interstate Commerce Commission in Commercial

1 Under the provisions of Rules 3aand 5hof the Commissions Rules of Practice and

Procedure the Bureau became a party to the proceedings by virtue of its protest

At the prehearing conference the parties agreed that the lawfulness of Tariff 15 the

eastbound tariff would not separately be placed in issue but that evidence relating to it

could be introduced for the purpose of exploring the lawfulness of Tariff 14 No pickup

service is provided under Tariff 15 and the rates therein apply to transportation beginning

Matsons container freight yard and apply only to the ocean line haul No charge for

pickup and delivery service Is included in this rate
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The use by Matson of a single drayage agent in each of the

designated port areas results in maximum utilization of contain
ers and chasss a reduced number of container and chassis pools
which must be maintained and a reduction in the number of one

way hauls by draymen Flexibility of operation and the substitu

tion of containers in the event of cancellation of bookings are

also facilitated by the use of exclusive agents As of January 1
1961 Matsonsinvestment in its container service totaled 10

235000 and its total firm lease obligations for containers and

chassis were7558757

Under the provisions of Tariff No 14 shippers located within

the port area pickup limits may elect to bring their shipments to

the container freight station as an alternative to the use of the

pickup service offered by Matson If the shipper elects not to

use Matsonspickup service he receives an allowance of 5 cents

per 100 pounds under Rule 23 of the tariff Under Rule 42 of the

tariff cargo situated outside the designated port area pickup limits

may be loaded into containers and moved to the container freight
station at the shippersexpense The rate is then 11 cents per

100 pounds less than the within area pickup rate Shippers out

side the port area pickup limits may also bring their shipments to

the container freight station Under these circumstances Rule

42 provides for a rate which is 5 cents less than the port area

pickup rate

Service at Honolulu terminates with delivery of the cargo to

the consignee at acentrally located container freight station How

ever consignees may take delivery of the containers themselves

at a container yard adjacent to the waterfront and haul them to

their premises for unloading and receive an allowance of 5 cents

per 100 lbs

In his initial decision the Examiner disposed of the matters

under investigation on the basis of a single issue which he framed

as follows

The principle issue is whether this Commission has jurisdiction over pickup
service and offclock container freight station service in defined port areas

The Examiner concluded that MatsonsTariff No 14 naming

singlefactor rates for containerized cargo is not subject to the

jurisdiction of the Federal Maritime Commission and should be

stricken from the Commissionsfiles Exceptions to the initial
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decision were filed by Matson and Carnation Company Hearing
Counsel and the Bureau filed replies to the exceptions of Matson

only

Matsons specific exceptions to the initial decision fall into two

general areas those which may for the sake of convenience be
termed procedural and those which are substantive Under the

first Matson urges that we remand the proceeding to the Examin

er because of his failure to comply with section 8b of the Ad

ministrative Procedure Act In this regard Matson contends that
the decision is ambiguous and subject to at least two different

interpretations and that the Examiner failed to provide a suffi
cient statement of the reasons or basis for his findings and con

clusions as required by section 8b of the Administrative Pro
cedure Act Matson contends that it is not clear from the initial
decision whether Matson may under no circumstances offer a

motor pickup service and offdock container freight station serv

ice or merely that the form of Tariff 14 is inadequate because
it provides for a single factor rate rather than stating separate
rates for the various aspects of the service Hearing Counsel
on the other hand urges that the decision is legally sufficient and

clearly states that Tariff 14 is defective under section 2 of the

Intercoastal Act because it contains singlefactor rates which in
clude charges for a pickup and delivery service not subject to the

jurisdiction of the Commission
While the decision may as Matson contends be subject to two

interpretations we do not agree that the decision should be re

manded solely for the purpose of clarification particularly in view
of the fact that we disagree with the conclusions reached therein
We think Hearing Counsel is correct in his interpretation of the

decision for if section 2 of the Intercoastal Act does not preclude
the quotation of single factor rates including pickup and delivery
charges we are aware of no other provision of the applicable
statutes which would do so

Section 2 of the Intercoastal Act provides in relevant part
The schedules filed with the Commission shall plainly show the place
between which passengers andor freight will be carried and shall contair

the classification of freight and of passenger accommodations in force anc
shall also state separately each terminal or other charge privilege or facility
granted or allowed and any rules or regulations which in anywise change

a The exceptions of Carnation are directed to the question of whether specific rates it

Tariff 14 constitute increases and deal with somewhat different problems than those pose

by the exceptions of Matson Consequently we shall deal with the exceptions of Carnatior

separately after disposing of the other issues presented
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affect or determine the aggregate of such aforesaid rates fares or charges
or the value of the service rendered

Hearing Counsel construes this section as requiring the separate
statement in Tariff 14 of that portion of the single factor rate
which represents the charge for the pickup and delivery service

offered by Matson The argument of Hearing Counsel runs basic

ally as follows The language of section 2 of the Intercoastal Act
is almost identical to that of section 61 of the Interstate Com
merce Act and This similarity was intended by Congress Early
in its history the Interstate Commerce Commission construed the

provisions of section 6 1 of the Interstate Commerce Act to re

quire that all charges for services not subject to the jurisdiction
of the Interstate Commerce Commission must be stated separately
from charges for services which are subject to its jurisdiction
This construction is valid for section 2 of the Intercoastal Act
because of its similarity with section 61 Jurisdiction over the

operations of motor carriers is vested in the Interstate Commerce

Commission by Part II of the Interstate Commerce Act and sec

tion 33 of the Shipping Act 4 precludes the exercise by the Com
mission of any concurrent jurisdiction over motor carriers Thus
according to Hearing Counsel section 2 requires the separation
of the charge for pickup and delivery a service not subject to
Commission jurisdiction from the line haul rate a service sub

ject to Commission jurisdiction before Tariff 14 can be accepted
by the Commission It is the contention of Matson that the Com

mission has jurisdiction over the pickup and delivery service

offered in Tarim 14 and that Tariff 14 is lawful in its present
form

Two decisions of the Interstate Commerce Commission are cited
to us as establishing the proposition urged by Hearing Counsel
Cosmopolitan Shipping Co v Hamburg American Packet Co 13
CC 266 1908 and Tariffs Embracing MotorTruck or Wagon
Transfer Service 91 ICC 538 1924

The Cosmopolitan case involved through rates established by a

rail carrier subject to the jurisdiction of the Interstate Commerce

Commission and an ocean carrier not at that time subject to
regulation by any government agency The Interstate Commerce

i Section as provides That this Act shall not be construed to affect the power or jurisdic
Ion of the Interstate Commerce Commission nor to confer upon the Federal Maritime Com

mission concurrent power or jurisdiction over any matter within the power or jurisdiction
ff the Interstate Commerce Commission nor shall this Act be construed to apply to intra
date commerce
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Commission found that if two rail lines or a rail line and a water

line subject to the Interstate Commerce Commissionsjurisdic
tion united in a through rate the law presumed that no public
need exists for the public presentation of any other than the total
rate Such a joint rate could only be changed in accordance with

the procedure fixed by law and after public notice of 39 days
However regarding joint rates established between a rail carrier

subject to the Interstate Commerce Act and an ocean carrier not

subject thereto the Commission pointed out that the rail line

might charge the joint rate of its tariff yet by legally altering
from day to day its division of such rate give to the unregulated
carrier the means of inducing traffic by granting rebates or

preferential rates The Interstate Commerce Commission at page
284 of its report summed up the principal reason underlying its

construction of section 61

The Commission not having been given control over the ocean carriers
cannot compel observance of the law by such carriers and if they so choost

they may alter their rates at sich thnes as they please or for such patrons m

they please Therefore the lime must be drawn precisely between those car

riers whose rates and practices this Commission can control and those whicl

it cannot control and upon this line of reasoning it has been the consistent

ruling of the Commission that joint rates cannot be made between carrier

subject to the act and those not subject to the act Emphasis supplied

The clear rationale for this distinction between jurisdiction anc

no jurisdiction was the ability of the carrier not subject to the

jurisdiction of the Interstate Commerce Commission to circum

vent the design and purpose of the Interstate Commerce Act A

we shall point out later this situation no longer exists

In the MotorTruckor Wagon Transfer case the Interstate Com

merce Commission decided that it had jurisdiction over motor

carrier pickup and delivery within a rail carriersterminal area

but it did not have jurisdiction over linehaul transportation b3
motor vehicle The decision was prior to the passage of the Moto

Carrier Act of 1935 which vested such jurisdiction over motor

carriers in the Interstate Commerce Commission Applying th

principle of the Cosmopolitan decision the Interstate Commerc

Commission allowed the quotation of singlefactor rates whicl

included terminal area pickup and delivery by motorvehicle bu

required that charges for what in fact constituted linehaul car

riage by motor vehicle be stated separately from the rail linehau

rates Again the rationale of the Cosmopolitan case was the bast
of the distinction drawn between jurisdiction and no jurisdiction
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We think it important to note that in both of these cases the
Interstate Commerce Commission was dealing with a carrier

which was not only without the the Interstate Commerce Com

missions jurisdiction but which at the time in question was not

subject to the jurisdiction of any governmental agencya Thus
the unregulated carrier could freely grant special rates and

preferences without being in violation of any Federal regulatory
statute designed to protect the shipping public In short the

unregulated carrier was free to circumvent the design and pur
pose of the Interstate Commerce Act with impunity

Such is not the case presented here Matsons drayage agents
are common carriers by motor vehicle subject to the Interstate

Commerce Act and are certificated by the Interstate Commerce

Commission under that Act Western Motor Tariff Bureau Inc v

Matson Navigation Company No MCC3000 decided June 11
1962 Their rates may be established and changed only in accord

ance with the procedures fixed by the Interstate Commerce Act
and they are subject to all the applicable provisions forbidding
rebates discriminations preferences or prejudices Today com

mon carriers by motor vehicle are subject to government regula
tion in their dealings as motor carriers with the shipping public
and with other carriers Thus the conditions which prompted the

Interstate Commerce Commission to so construe section 61 of

the Interstate Commerce Act do not exist today and should not in

cur opinion dictate our construction of section 2 of the Inter

coastal Act When the reason for the rule ceases to exist so should
the rule

It is not jurisdiction which requires the separate statement of

rates and charges but uniformity in the treatment of shippers
Prior to the enactment of the Intercoastal Act water carriers

subject to the Shipping Act were required to file and keep open
to public inspection only their maximum rates fares and charges
and the carrier was only prohibited from charging a greater com

pensation for his service than the rates fares and charges filed
in compliance with the Shipping Act Under these requirements
the carrier in many instances filed and publicly posted an un

realistically high maximum rate and then charged similarly
P The same is true of the two cases cited by Hearing Counsel as standing for court approval

1f the Interstate Commerce Commissions construction of section 6 1News Syndicate Co v

N Y Cent RR 275 US179 1927 and LewisSimasJonesCo v Southern Pacifte Co
1183 US 654 1981 The News Syndicate case involved a US rail carrier and a Canadian
rail carrier while the LewisSima8Jones case involved a US rail carrier and a Mexican rail

arrier
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situated shippers differing rates for the same service Shippers
were unduly hampered in their attempts to determine whether

their competitors were granted preferential rates because of the

difficulties involved in ascertaining the actual rate charged One

of the major difficulties stemmed from the manner in which

carriers published their rules and regulations providing for vari

ous absorptions and allowances Typical of the rules then current

were those considered by the United States Shipping Board in
Intercoastal Rates of Nelson SS Co 1USSB326 1934 In

its decision in the Nelson case rendered the year following the

passage of the Intercoastal Act the Shipping Board found that

the vast majority of the tariffs filed with the Board were not in

compliance with section 2 because they failed to state the rates

charges rules and regulations in such a manner as to enablethe

consignor or consignee to see for himself the exact price of trans

portation For example all of the tariffs in question contained
instances of port equalization 8 but none specified the actual

amount of the equalization and it was necessary for the shipper
to examine the tariffs of rail carriers in order to determine the

actual cost of transportation to him Concerning such rules the

Shipping Board said

To hold that a shipper must look beyond the tariffs of the carrier offering him

a service to ascertain the rate would be to put the shipper under an onerous

obligation not imposed upon him by law The inclusion of any provision in a

tariff which makes the amount of the charge dependent upon the measure of
a rate published in tariffs of some other carrier cannot too strongly be

condemned 1USSB at 339
Another type of rule condemned by the Board provided for the

absorption of certain railroad unloading costs Thus one tariff
typical of all contained a rule providing
When railroads do not unload or absorb the cost of unloading Nelson Steam

ship Company will absorb the cost of such car unloading when the cargo is

loaded into Nelson Steamship Company vessels

See Sen Rept No 651 72d Cong lot Sess 1932 and House Rept No 2006 72d Cong

2d Sess 1932 on S 4491 which became the Intercoastal Shipping Act also Hearings befor

the Subcommittee of the Senate Committee on Commerce 72d Conga lot Sess and Hearing

before the House Committee on the Merchant Marine and Fisheries 72d Cong lot Seas

7 While the initial proceeding was concerned only with the tariff of Nelson Steamshil

Company all carriers engaged in intercoastal transportation were subsequently made respond

ents and three dockets Nos 139 144 and 148 were consolidated and considered together
In addition the record in Docket No 126 a general investigation of intercoastal transports

tion a case which at that time had been heard but not decided was stipulated into the record

s Generally the term as used in the tariffs meant the difference between the cost of trans

portation from the point of origin of the cargo to the port at which it is loaded into th

carriersvessel and the cost of transportation on the same cargo from the same point o

origin to the port taking the lowest rail rate at which such cargo could be loaded into ai

Intercoastal vessel
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5 tons or more per month by Matson to Hawaii the Los Angeles
port area contains 553 such shippers and 16 are located within

the port area of Stockton In the case of Matsons service under
Tariff14 the ocean haul is2200 miles while the maximum distance
within any port area is approximately 40 miles InNorth Carolina
LineRates To and From Charleston S C 2USSB83 1939
a predecessor agency approved the furnishing of pickup and

delivery service within the corporate city limits of Charleston
and Baltimore when that service was performed in conjunction
with an ocean haul of 589 miles After consideration of all factors
we find the port areas as designated in Tariff 14 to be reasonable
under the circumstances as they now exist

As we have noted above Carnation Company challenges the
reasonableness of certain of the rates quoted in Tariff 14 Carna
tion contends that Matson filed Tariff 14 under a misrepresenta
tion as to the character of the Tariff itself On the face of Tariff
14 it is stated All rates and charges named herein are reduc
tions except as otherwise noted It is Carnations position that
certain of the ratespublished in Items 275 and 341 are not de

creases but increases and that they are not otherwise noted as

increases Carnation contends that there has been no change in
the service rendered to Carnation by Matson which would justify
said increases and it is argued that if the rates in Tariff 11 were

just and reasonable the increased rates in Tariff 14 are perforce
unjust and unreasonable Reparation is claimed based on the
difference between the old and new rates

The record before us is insufficient to determine whether there
has been an increase in certain rates as alleged and if so whether

such increase is just and reasonable Accordingly the parties are

granted 30 days within which to petition for an order remanding
this proceeding to the Examiner for the limited purpose of resolv
ing the issues raised by Carnation Replies to any petition filed in

accordance herewith may be made within 10 days of the service
of said petition No order will be issued in this proceeding pend
ing expiration of said 30 day period Exceptions and proposed
findings not discussed in this report nor reflected in our findings
have been considered and found not justified
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No 1062

AGREEMENT 8765 BETWEEN U S FLAG CARRIERS IN THE

GULF MEDITERRANEAN TRADE

Decided February 5 1968

Agreement 8765 between conference and nonconference U S flag carriers

in the Gulf Mediterranean trade covering certain agricultural commod

ities found not violative of Shipping Act 1916 and approved by the

Commission pursuant to section 15 thereof

Ronald A Capone and Robert Henri Bin er for Isthmian Lines
Inc Kulukundis Maritime Industries Inc Lykes Bros Steam

ship Co Inc T J Stevenson Co Inc Central Gulf Steamship

Corporation General Shipping Trading Corporation and Com

pania Maritime Unidas S A Stockard Steamship Corporation
Atlantic Ocean Transport Corporation and Mediterranean Trans

port Corporation and States Marine Lines Inc and Global Bulk

Transport Corporation respondents
Sterling Stoudenmire for Waterman Steamship Corporation

respondent
John Hudgins and Joseph A Ryan Jr for the Secretary of

Agriculture of the United States intervenor

William Jarrel Smith Jr and Robert J Blackwell Hearing
Coumel

John Marshall Hearing Examiner

I

REPORT OF THE COMMISSION

THOS E STAKEM Chairman ASHTON C BARRETT Vice Chair

man JOHN S PATTERSON Commissioner and JAMES V DAY

Commmissioner

BY THE COMMISSION

This case involves an agreement No 8765 signed by all of the

U S flag carriers in the trade between the U S Gulf ports and
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booking of 2470 tons at 25 30 Next Stevenson broke the rab
and from August 1961 through January 1962 received sever

bookings of wheat flour in bags from Agriculture totaling 34 53
tons at rates ranging from 24 90 to 26 50 Levant a conferencE
member thereupon withdrew from the conference and on Feb

ruary 6 1962 received a booking from Agriculture of 5032 ton
of wheat flour in bags at 25 50 Kulukundis also received Agri
culture bookings of 7908 tons of wheat flour in bags at 25 90 on

January 15 1962 and 7901 tons at 25 50 on February 6 1962

although this latter was later rebooked with a conference line at
the conference rate of 28 50 Kulukundis is continuing to offer
lower than conference rates on all 8765 commodities except wheat
flour in bags From March 25 to April 15 1962 Levant offered
lower rates on wheat flour in bags to Beirut and Port Said

Subsequent to its bookings mentioned above Stevenson became
at least temporarily inactive in the trade 3

This pattern of rate reductions by nonconference lines on sub
stantial tonnages of the most important commodities moving in
the trade aroused the concern of the conference members It was

feared the rate cutting would be expanded and or lead to disin

tegration of the conference One line Levant did withdraw as

previously noted and others were threatening to do so Such
conditions can lead to complete deterioration of the rate structure
in the trade and possibly the break up of the conference itself

Contrary to the position of the opponents of the agreement we

think it clear on this record that a serious situation existed in the
trade and that the conference lines were justified in attempting
within the ambit of section 15 of the Act to find a satisfactory
solution with the carriers concerned

Initially the U S flag conference members sought to prevail
upon the noncqnference lines to join the conference without
success Consideration was then given to an agreement which
would at least stabilize rates on the 8765 commodities and this
effort succeeded Of course the rates on these commodities could
have been thrown open permitting the conference lines to meet
the nonconference competition but this would likely have led to
further rate deterioration and instability the very condition the
conference was attempting to overcome Certainly the com

promise alternative chosen by the parties was a reasonable solu

3 We are unable to find in this record support for the claim that Stevenson abandoned

the trade The indications are to the contrary It became a party to Agreement 8765 and
has urged approval thereof through participation in these proceedings
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tion under the circumstances In our judgment although full con

ference participation by the rate cutting lines would have been

more desirable the limited agreement that was reached is not to

be condemned because it does not go all the way in assuring com

plete stability in the trade The conference parties to the agree

ment hope it will lead to full conference participation and it may

The Shipping Act recognizes and history has demonstrated that

stability of rates is needed to assure continuity and regularity of

service in the ocean commerce which is in the public interest the

interest of the commerce of the United States and in the interests

of both carriers and shippers Subject to continuous supervision
by this Commission the Act permits rate fixing agreements
among carriers By their very nature these reduce or eliminate

rate competition and there are trades where perforce of such

agreements rate competition is nonexistent Agreement 8765 is

therefore not unique The controversy over it seems to us to stem

more from the fact that the shipper mainly affected is the U S

Department of Agriculture than from anything found in the

Shipping Act as grounds for disapproving the agreement

In this connection the record shows that Agriculture effected a

saving of 174 427 82 by reason ofsecuring the aforesaid bookings

at less than the 28 50 conference rate for the commodities in

volved While we share the desire to conserve the taxpayer s

dollar the record indicates that the saving referred to was ac

complished by undercutting a conference rate which is barely

compensatory to the carriers and which is admitted by Agricul
ture to be reasonable Hence there is no question before the

Commission that the carriers are employing their concerted power

to charge an agency of the United States Government an unrea

sonable rate Under the circumstances the mere fact that Agri
culture is the shipper mainly affected appears to us to be irrelevant

to an issue properly involved in our inquiry into the approvability
of the agreement under section 15

It is contended that the agreement by eliminating the possibility
of rate competition on 8765 commodities while nonconference

competition exists as to other commodities discriminates against

Agriculture vis avis shippers of other commodities This con

tention even if valid overlooks the fact that Agriculture has a

number of alternatives if it decides the conference rates now

admitted by it to be reasonable are too high It has the legal
right under the cargo preference laws to use foreign flag vessels

7 F M C



500 FEDERAL MARITIME COMMISSION

in any case for up to 50 percent of the cargo and if no U S flag
vessels are available at fair and reasonable rates it may use
foreign flag vessels for all of the cargo Or it may as it has done
in the past ship via U S flag tramp vessels These choices in
addition to Agriculturesability to ship over alternative routes
are sufficient to insure that the rates on 8765 commodities are
kept reasonable

Furthermore while Agriculture is the predominant shipper it
is not the sole shipper of 8765 commoditieses and the
applies with equal effect and without discrimination to all shippers
of such commodities There can be no unjust discrimination

against a shipper under the Shipping Act unless another similarly
situated shipper with whom the complaining shipper competes is
preferred Wharfage Charges and Practices at Boston 2USMC
245 248 1940 The Huber Manufacturing Co v N V Stools
yawl Maatsehappfj Nederland 4FMB348 347 1953 Here

the fact that the shippers of other than 8765 commodities are in
the same position before and after the agreement cannot be said
to be a preference in favor of those shippers It is but an inci

dental circumstance brought about by the inability thus far to
achieve complete conference participation among the regular
carriers in the trade If such participation had been achieved
Agriculturesposition ratewise would be exactly what it is under
the present agreement

What has been said above applies with equal force to the claim
that the agreement causes undue or unreasonable prejudice or
disadvantage to Agriculture under section 17 because fixed non
competitive rates on 8765 commodities prefers shippers of other
commodities on which there are variable competitive rates If
in the future there should be actual unjust discrimination or un
reasonable prejudice or disadvantage to shippers of 8765 com
modities the Act provides ample means for remedying the
situation including the power it vests in us to modify or withdraw
approval of any section 15 agreement theretofore approved

Having examined Agreement 8765 under the standards laid
down in section 15 our conclusion is that the record fails to
support a finding that the agreement is unjustly discriminatory
or unfair detrimental to the commerce of the United States
contrary to the public interest or otherwise violative of the Act

Hearing Counsel objects to certain of the procedural provisions
of the Agreement as being vague Although we do not think
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the objections so urged are well tjen we do think that Article 2

of the agreement is ambiguous and must be clarified As written

the article undertakes without qualification to bind the nonconfer

ence lines to charge the conference rates on 8765 commodities

These commodities however are covered by the conference s dual

rate or contract system and the nonconference lines cannot use

such a system without the Commission s express permission ob

tained in the manner and under the conditions set forth in section
14 b of the Act Since the parties apparently intended that the
non conference lines simply adhere to one set of rates on 8765

commodities these being the same as the rates the conference

gives its contract shippers we shall approve the agreenlent with

a modification making clear that the rates quoted in the tariffs of

the nonconference lines for 8765 commodities are single rates and

not an extension or application of the conference s dual rate sys

tem An appropriate order will be entered

JOHN HARLLEE Commissioner dissenting
Certainly no present urgent necessity has been proven with

relation to the agreement concerned here Even though the neces

sity were apparent I would hesitate on this record to approve the

agreement for the following reasons

The record in my opinion does not support the respondent s

claim or the Commission s finding that the rate situation is such

that it would probably lead to a rate war and possibly the break up

of the Gulf Mediterranean Ports Conference There is no evi

dence that there has been any extensive rate instability lately or

that Stevenson the carrier offering reduced rates most frequently
is even in the trade any more In fact there is evidence that the

rate level is barely compensatory from which we may infer that

it would not be economically feasible for the lines to engage in

drastic rate reductions for any considerable period much less

precipitate a rate war

But even if the rate situation in the Gulf Mediterranean trade

were as grim as respondents believe it to be I would question a

rate fixing agreement aimed solely at one shipper namely the

Department of Agriculture 1 Approval of this agreement will

deprive Agriculture of the right to obtain rates set in accordance

with the competitive forces operative in this trade whereas

shippers of other commodities will be free to shop around

l
I

III
I

I As the majority opinion points out at p 496 over 99 8 percent of the 8765 commodity

tonnage was shipped directly by or under the sponsorship of Agriculture
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Agriculture is by virtue of the cargo preference laws a captive
shipper To sacrifice the right of one shipper to competitive rates
for the sake of preserving rate stability among all other shipper
is a unique kind of discrimination but it is discrimination all the
same If outside competition were removed as to all shipper
eg by the nonconference carriers joining the conference then
all shippers would contribute to rate stability rather than only
one shipper as in the matter before us In my opinion such an
agreement is unfair as between shippers within the meaning of
section 15

It is not enough to say that Agriculture has avenues by which
it can escape the noncompetitive rates that is by shipping over
alternate routes or by tramp and foreign flag vessels If it is pos
sible that Agriculture will be forced to look to means of transpor
tation which it has in the past chosen not to utilize then the

agreement is contrary to the public interest within the meaning
of section 15 of the Shipping Act 1916 But even if Agriculture
has other devices so have the conference members They have the
conference structure strengthened by the dualrate system to use
as an economic weapon to maintain rate stabilization If rates
cannot be stabilized within that structure then we should take
another hard look at the conferencedualrate system But we

should not allow the conference members to go outside of that
system to enter into side agreements with carriers who wish
to remain outside the conference without better evidence of

necessity for them
In summary then the record clearly shows that Agriculture

will bear the full brunt of this agreement and will thereby lose
the benefit of the savings which have accrued to it in the past
from the reduced rates

I believe that this agreement is therefore unfair as between
shippers and contrary to the public interest within the

meaning of section 15 My opinion is that such an agreement can
not be approved and under the clear mandate of section 15 must
be disapproved by the Commission
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ORDER

I

I
FEDERAL MARITIME COMMISSION

No 1062

AGREEMENT 8765 BETWEEN U S FLAG CARRIERS IN THE

GULF MEDITERRANEAN TRADE

This proceeding having been initiated by the Federal Maritime

Commission and the Commission having fully considered the

matter and having this date made and entered of record a Report
containing its findings and conclusion thereon which Report is

hereby referred to and made a part hereof

It is ordered That the first sentence of Article 2 of Agreement
8765 is hereby modified by changing the period to a comma and

adding the phrase except that the rates so quoteq charged and

collected by the non conference members shall be single rates

and in no manner an extension or application of the Conference

dual rate system

It is further ordered That Agreement 8765 as modified by this

Order be and it is hereby approved

By the Commission February 5 1963

Signed THOMAS LISI

Secretary
SEAL
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FEDERAL MARITIME COMMISSION

No 989

CERTAIN TARIFF PRACTICES OF SEA LAND SERVICE

INC PUERTO RICAN DIVISION

Decided February 5 1963

Single factor rates of common carrier by water from inland points in Puerto
Rico to a port in United States are required to be filed with the Com

mission but a separate statement in the tariff of charges for the included

pickup service inPuerto Rico is not required
C H Wheeler and Warren Price Jr for Sea Land Service

Inc Puerto Rican Division respondent
John M Kinnaird and George F Galland for Consolidated

Freightways Corp ofDelaware Garrison Fast Freight Division

intervener

L A Parrish Alabama State Docks Department intervener

Norman D Kline Donald J Brunner and Robert J Blackwell

Hearing Counsel

Charles E Morgan Hearing Examiner

REPORT OF THE COMMISSION

THOS E STAKEM Chairman ASHTON C BARRETT Vice Chair

1nan JOHN HARLLEE Commissioner JOHN S PATTERSON Com

1niss ioner JAMES V DAY Commissioner

BY THE COMMISSION

On January 3 1963 the Commission decided on its own initia

tive to review the Initial Decision of the Examiner in this pro

ceeding The proceedjng was instituted by the Commission to

determine the lawfulness of the filing of certain single factor rates

on Sugar Refined or Turbinated in Bags by Sea Land Service

Inc Puerto Rican Division Sea Land as 13th Revised Page No

7 F M C
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II
i

4 to its Homeward Freight Tariff No 4 FMC F No 2 Leave

co intervene was granted to Consolidated Freightways Corpora

ion of Delaware Garrison Fast Freight Division Garrison and

co the Alabama States Docks Department With the consent of

che parties the Examiner adopted ashortened procedure in which

10 hearings were held but a verified statement of facts was sub

mitted by Sea Land The only evidence of record in this proceed

ing is Sea Land s verified statement

FACTS

Sea Land began its container service in the North Atlantic

Puerto Rican trade in August of 1958 Container service was

instituted in an effort to reduce the cargo handling costs incurred

in the traditional breakbulk service These costs represented ap

proximately one half of the cost of Sea Land s operations in the

trade Sea Land maintains terminals at the ports of San Juan

Ponce and Mayaguez Puerto Rico and at Port Newark New

Jersey At each of these ports container marshaling yards are

set up for the receipt delivery and holding of empty and laden

containers

Sea Land presently employs three specially converted container

ships in the Puerto Rican trade offering two sailings per week in

each direction Each ship can carry a total of 226 containers

which are either stowed below deck in specially constructed cells

or on deck where they are secured by specially designed fittings
The single factor rates here in question apply only to shipments

of sugar originating from Aguirre Central Igualdad Central San

Francisco Humacao and Mercidita in Puerto Rico The rates

include 1 pickup by Sea Land at the shipper s premises 2 the

wharfage charges and handling charges 3 ocean transportation
to Port Newark and delivery there at Sea Land s terminal The

shipper using the full container service has Sea Land call at his

premises where the cargo is loaded directly into the container

Movement over the highways of Puerto Rico is accomplished by
means of specially constructed semi trailer chassis into which the

containers are locked The containers are hauled from the ship
per s premises to Sea Land s portside terminal at Ponce Mayaguez
or San Juan where the containers are loaded aboard the vessel

by means of specially designed gantry cranes for transportation
to Port Newark The haul from shipper s premises to Sea

Land s

portside terminal is accomplished by motor carriers under con

7 F M C
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506 FEDERAL MARITIME COMMISSION 1
tract to Sea Land The entire movement from point of origin at Ishipper s premises to delivery at Port Newark is under the bill IIof lading and responsibility of Sea Land I

Shippers have the option under the proposed tariff of electing I
to make delivery of their goods to Sea Land s terminal In such a

case the shipper selects an independent motor carrier and pays
that carrier s charges for delivery to Sea Land When the cargo
arrives at the container marshaling yard it must be unloaded
from the motor carrier s vehicle and loaded into Sea Land s con

tainers which are then placed aboard the vessel If the shipper
elects to make his own delivery he pays Sea Land s published
port to port rate This type of movement involves extra cargo
handling and checking of shipments not required when Sea
Land s pickup service is utilized The additional cargo handling
also increases the possibility of loss or damage to cargoes and
results in costs of handling between the dock and the vessel which
the container service was designed to eliminate

When the pickup service is used Sea Land containers are

hauled 15 miles from the inland points of Aguirre Mercidita and
Central San Francisco to the port of Ponce and about 5 miles
from Central Igualdad to the Port of Mayaguez The distance
from Humacao to San Juan is unspecified however sugar origi
nating from that point has historically been shipped through San
Juan Single factor rates have been in existence only a short
time yet more than 40 of all current shipments move under
these rates

DISCUSSION AND CONCLUSION

All parties agreed and the Examiner found that the rates for
Sea Land s service here under consideration must be filed with
the Commission under Section 2 of the Intercoastal Shipping Act
1933 which requires every common carrier by water in the off
shore domestic commerce of the United States to fHe and keep
open to public inspection schedules showing the rates fares and

charges for the transportation services offered by such carriers
We agree with the Examiner s findings and conclusions with

respect to this issue Sea Land is a common carrier by water

operating between the United States and Puerto Rico and as such
is clearly subject to the requirements of Section 2 Thus there
remains only the question of the Commission s jurisdiction to

7 F M C
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accept for filing in their present form Sea Land s single factor

rates on HSugar Refined or Turbinated in Bags
There is no dispute as to whether Sea Land s pickup service

is a bona fide terminal service incidental to the line haul trans

portation However Hearing Counsel feels that some clarifica
tion is required concerning the validity of Sea Land s rates under
that provision of section 2 which requires that each schedule of
rates filed

shall also state separately each terminal or other charge privilege or facility
granted or allowed and any rules or regulations which in anywise change
affect or determine any part of the aggregate of such aforesaid rates fares
or charges or the value of the service rendered to the passenger consignor
or consignee

It is suggested that while the Commission may properly find that

single factor rates are valid under section 2 without additional

breakdown or separation of charges clarification of the meaning
of section 2 is necessary because of two prior Commission pro
ceedings In Aleutian Homes Inc v Coastwise Line et al 5
F M B 602 1959 the tariff of Coastwise Line provided only a

tackle to tackle rate and no terminal charges were published
However the shipper was not permitted to deliver or receive
cargo at the end of ship s tackle Coastwise assessed all terminal

charges and in at least one port it performed certain of the
terminal services itself Instead of publishing the terminal s

charges in its tariff and applying them in a lawful manner Coast
wise in effect adopted the terminal s tariffs misapplied them and
collected overcharges The tariff publishing practices of Coastwise
Line were condemned because

It is the duty of a common carrier by water to provide a place for the receipt
and delivery of property This obligation may be fulfilled by the carrier itself
or through an agent In any event the 1933 Act requires that the charges for
the services involved regardless of who makes them must be stated separately
in the tariff of the carrier The failure of coastwise to do this particularly
when it calculated and collected such charges resulted in a violation of section
2 of the 1933 Act and section 18 of the 1916 Act 5 F MB 612 613 Citation
omitted

In Intercoastal Investigation 1935 1 V S S B 400 1935 it
was stated at page 433 434

f in connection with intercoastal transportation a terminal or other charge
is made or a privilege or facility is granted or allowed or a rule or regula
tion in anywise changes affects or determines any part of the aggregate of
the rates fares or charges or the value of the service to the passenger or

hipper it must be stated separately in the tariff of the carrier regardless of

7 F M C
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who makes the charge grants or allows the privilege or facility or applies
the rule or regulation

It is urged that the foregoing interpretations of section 2 render

Sea Land s tariff deficient because there is no separate designa
tion of the charges imposed for the pickup service performed by
Sea Land We recently had occasion to consider the proper inter

pretation of section 2 in Matson Navigation Company Container

Freight Tariffs 7 F M C 480 1963 There respondent included

in a single factor rate charges for pickup service within designated
port terminal areas and delivery to an off dock container freight
station Concerning the validity of those rates under section 2

we said at page 489

We think it clear that section 2 was never intended to require the separate
statement of each and every terminal charge which is a component of the

final rate for the service offered To the contrary the purpose of the state

separately language of section 2 was to make the carrier once it had fixed

its rate or charge for the service offered specify individually anything else

which would effect a change in the ultimate rate to be paid by the shipper
Thus if a tariff contains a description of the complete service offered and the

total rate charged for that service section 2 requires only that the carrier

specify and state separately any additional charges imposed by the carrier

and all absorptions or allowances granted or allowed by it which would

increase or reduce the total rate for the transportation offered

In the Aleutian Homes case supra the rate published was for

transportation from tackle to tackle but the actual service offered

by the carrier was something more since the shipper was not

permitted to deliver or receive cargo at the end of ship s tackle III
Additional charges were imposed and collected by the carrier but

the shipper was not able from an examination of the tariff of the

carrier to determine what these charges were Thus the clear

purpose of section 2 was defeated because the shipper could not

tell from the tariff the exact price of the transportation offered to

him and to his competitors In order to determine the proper I

charges the shipper had to go beyond the carrier s tariff to the i

termInals tariff and then determine whether the carrier had

imposed the correct charges Such a burden may not be imposed
npon a shipper Intercoastal Rates of Nelson 8 8 Co 1 v S S B

326 1934 We do not understand the Aleutian Homes case to

preclude carriers from including proper terminal charges within

single factor rates Furthermore we understand the quoted
language from the Intercoastal case supra as requiring the sepa

rate statement of only those terminal charges privileges or facili

ties not properly identified as included within the quoted rate
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I

1

IIIIJ
III

Sea Land s tariff offers two services one includes pickup and

delivery for which a single factor rate is quoted while the other

requires delivery of the goods to Sea Land at the container mar

shaling yard For the latter a port to port rate is quoted The

shipper may easily determine what he is paying for and which

service he may most economically employ The primary purpose
of section 2 is achieved when the shipper is able to determine from

the tariff the exact price of the transportation to him as well as

to his competitor We accordingly find and conclude that Sea

Land s single factor rates here under consideration are valid

under section 2 of the Intercoastal Shipping Act 1933

7 F M C
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ORDER

FEDERAL MARITIME COMMISSION

No 989

CERTAIN TARIFF PRACTICES OF SEA LAND SERVICE

INC PUERTO RICAN DIVISION

This proceeding having been duly heard arid submitted and the

Federal Maritime Commission having fully considered the mat III
ter and having this date made and entered a Report containing
its conclusions and decision thereon which Report is hereby
referred to and made a part hereof

It is ordered That this proceeding be and it is hereby dis

continued

By the Commission February 5 1963

Signed THOMAS LISI

Secretary

7 F M C
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No 976

AGREEMENT 8492 BETWEEN T F KOLLMAR INC D B A

NORTHLAND FREIGHT LINES AND WAGNER TUG BOAT

COMPANY IN THE ALASKAN TRADE

Decided February 1 1963

Agreement 8492 found not violative of the Shipping Act 1916 and approved
by the Commission pursuant to section 15 thereof

Alan F Wohlstetter for Wagner Tug Boat Company Foss

Launch Tug Co and T F Kollmar Inc d b a Northland

Freight Lines respondents
Mark P Schlefer and T S L Perlman for Puget Sound Alaska

Van Lines Inc and Puget Sound Tug Barge Co Inc pro
testants

Calhoun E Jacobson and Richard O Gantz for port of Anchor

age Alaska intervenor

Robert B Hood Jr Hearing Counsel
A L Jordan Hearing Examiner

I
I
I

REPORT OF THE COMMISSION

THOS E STAKEM Chairman JOHN HARLLEE Commissioner
JOHN S PATTERSON Commissioner JAMES V DAY Commis
sioner

By THE COMMISSION

This proceeding is concerned with an agreement No 8492

between a common carrier tug and barge operator Wagner Tug
Boat Company Wagner and a non vessel operating common

Commissioner Barrett took no part In the hearing or decision of this ease

7 F M C
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Page 7 1 Under Agreement 8492 N orthlancl will solicit and book

cargo and issue its own bills of lading and Wagner will accom

plish the physical transportation of the cargo by tug ancl barge
Such cargo may move on the same barge as cargo booked by

Wagner under its own tariff

Agreement 8492 applies only to such cargo as Northland

tenders to Wagner and there is no obligation on Northland s

part to supply any minimum quantity Wagner is not obligated to

furnish any minimum space or schedule of sailings for Northland

cargo its obligation being limited to such barge or barges
actually being employed in its common carrier services On

Northland cargo moving to Alaska Wagner assumes possession
at the first place of rest on its pier at Seattle and delivers to

Northland at ship s tackle at Anchorage For cargo from Alaska

Waguer assumes possession only after storage aboard its vessel

at Anchorage and delivery to Northland is completed at the final

place of rest on the pier at Seattle Wagner assumes loading and

unloading costs at Seattle and Northland pays these costs at

Anchorage All cargo insurance is paid by Northland and Wagner
furnishes the necessary dunnage for Northland cargo Gross

revenue derived from Northland cargo will be distributed between

Wagner and Northland in accordance with division sheets to be

filed with the Commission the division currently anticipated being
50 to Northland and 50 to Wagner Either party can cancel

the agreement on 90 days notice

Both the Northland and Wagner tariffs now on file provide that

the carrier will furnish cargo containers or vans for the loading
of cargo the nature density and dimension of which are in the

judgment of the carrier suitable for containerization Both

tariffs make weight allowances for cargo loaded into the carrier s

vans by shippers However Wagner presently owns no vans and

does not plan to purchase any until the trade requires it whereas

Northland owns vans and has apparently made full use of them

Under Wagner s tariff the rate and minimum tonnage for bulk

cement are identical to the rate and minimum tonnage for bulk

cement contained in a transportation contract Foss has with

Permanente Cement Co and the lattel has agreed that its cement

I

1 By a Report served Jlnuary 8 1962 in Dockets 904 l nd 914 which were complaint actions

by Puget Sound Tug Barge Co against Foss Wagner NOI thll nd et aI we held that Foss

WlS a common carrier as to general Clrgo transported on its barges for Northland during

1960 and that Foss Northland agreements covering such transportation are subject to section

15 Pending this decision considemtion of Agreement 8492 here in issue was deferred
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In connection with the alleged infringement of the public
interest and detriment to commerce standards of section 15 it is
worthy of note that Wane of the carrier and port interests which
PSAVL asserts will be adversely affected by the operation of the
proposed agreement have asked us to disapprove or modify it
and the Port of Anchorage wants it approved So far as concerns
PSAVL itself the thrust of its position is that the unfair and
discriminatory character of the agreement will disappear if the
WagnerNorthland combine is required to provide winter serv
ice We are unable to follow this reasoning Aside from our in

ability to impose such a requirement the record makes plain
that winter cargoes are relatively light necessitating a curtailment
of service by the carriers presently in the trade We should think
these carriers would be hurt rather than helped by the additional
overtonnaging that the WagnerNorthland service would bring
to the winter trade

Furthermore the fact remains that Cook Inlet on which

Anchorage is situated experiences ice conditions which preclude
winter operation except by special vessels and on occasion even
they find it impossible Alaska Freight though it offers year
around tug and barge service to Anchorage is forced to make its
calls at Seward or Valdez when ice conditions are severe at
Anchorage In testimony PSAVLs president conceded that he
would not operate a scheduled service to Anchorage during winter
Thus even if it could be said that harm will flow from the
WagnerNorthland operation because seasonal this would result
from conditions which are not reasonably within the control of
Wagner and Northland It seems to us the objections PSAVL
urges could as validly be urged against the carriers who because
of winter ice only seasonally serve Great Lakes ports through the
St Lawrence Seaway

PSAVLs situation as a result of Agreement 8492 is not ma
terially different from what it would be if a single common carrier
entered the trade on a seasonal basis as indeed Wagner appears
to have done and plans to continue regardless of whether Agree
ment 8492 is approved PSAVL is not of course entitled to be
protected from competition and we are unable to find any merit
in its argument that the agreement is unfair detrimental or con
trary to the public interest under section 15 Opposed to these

charges moreover is the interest of Alaskas largest city Anchor
age which earnestly seeks the benefits inherent in the provision
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FEDERAL MARITIME COMMISSION

ORDER

No 976

AGREEMENT No 8492 BETWEEN T F KOLLMAR INC

D B A NORTHLAND FREIGHT LINES AND WAGNER TUG

BOAT COMPANY IN THE ALASKA TRADE

This proceeding having been initiated by the Federal Maritime

Commission and the Commission having fully considered the

matter and having this date made and entered of record a Report

containing its findings and conclusion thereon which Report is

hereby referred to and made a part hereof

It is ordered That Agreement 8492 be and it is hereby ap

proved
By the Commission February 12 1963

Seal

Signed Thomas Lisi

Secretary
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SPECIAL DOCKET No 259

UDDO TAORMINA CORP V HELLENIC LINES LIMITED
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SPECIAL DOCKET No 258

JONDI INC V HELLENIC LINES LIMITED

SPECIAL DOCKET No 260

M DE ROSA INC V HELLENIC LINES LIMITED

SPECIAL DOCKET No 261

GIACOMO FOTI V HELLENIC LINES LIMITED

Permission granted Hellenic Lines Limited to refund freight charges o

shipments transported from Italy to the United States

Stanley 0 Sher Coles and Goertner for respondent Con

plainants appeared pro se

INITIAL DECISION OF E ROBERT SEAVER EXAMINER

By its applications filed August 22 1962 and amended Fex

ruary 6 1963 respondent seeks an order of the Commission pug
suant to Rule 6b of the Rules of Practice and Procedure author

This decision became the decision of the Commission on February 21 1988 Riles 18i
and 13h Rules of Practice and Procedure 46 CFR 201224 201228

522
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FEDERAL MARITIME COMMISSION

No 903

I

I
PACIFIC COAST PUERTO RICO GENERAL INCREASE IN RATES

Decided Feb1 1ury 21 1963

rariff rates between Pacific Coast ports and Puerto Rico as increased by 15

percent found to be just reasonable and lawful

Sterling F Stoudenmire J1 and Richa1d W KU1TUS for re

pondents
George Bunn for Conll11onwealth of Puerto Rico and R A
orin for Fibreboard Paper Products Corporation interveners

lVm Jarrel Smith Jr as Hearing Counsel

Arnold J Roth Hearing Examiner

REPORT OF THE COMMISSION

THOS E STAKEM Chairman ASHTON C BARRETT Vice Chai1

nan Commissioners JOHN HARLLEE JOHN S PATTERSON

3Y THE COMMISSION

By order of April 19 1960 the Federal Maritime Board
Board instituted this investigation to determine the lawfulness
If a 15 percent increase in the rates of the Pacific Coast Puerto
Uco Conference and of Isbrandtsen Company Inc on traffic

noving from United States Pacific Coast POlts to ports in Puerto

ico The operation of the tariff was suspended by the Board for

he four months statutory period until August 18 1960 By sup
lemental order of April 28 1960 the respondents were author

zed to publish on one day s notice an increase of 10 percent upon

I Conference members include Bay Cities Transportation Company Pan Atlantic Steamship
orpolation Pope and Talbot Inc and Waterman Steamship Corporation Puerto Rican

livision of whom only Waterman provides eastbound selvice from the Pncific Coast to

uerto Rico
Commissionel Day took no part in the hearing 01 decision of this case

j F M C
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Isbrandtsen allocated vessel operating expenses depreciation
overhead expenses and vessel values and other claimed asset

values on the basis of a revenue prorate agency fees and commis
sions were directly assigned and port and cargo expenses anc
Panama Canal tolls were allocated on the basis of tonnage pro
rates Working capital was computed by Isbrandtsen on the basis
of one twelfth of annual vessel expenses and allocated by means
of the revenue prorate The Examiner allocated vessel operating
expenses depreciation overhead vessel and other asset values on
a modified revenue prorate His method involved the elimination

of cargo expenses which the record discloses are higher in United
States and Puerto Rican ports than in other ports served by
Isbrandtsen from both total revenues and West CoastPuerto
Rican revenues of Isbrandtsen and the determination of the

revenue prorate from the remaining figures

We agree that on this record the Examiner in using the modified
revenue prorate formula adopted the most reasonable and ac

curate of all of the methods that were proposed or considered
The use of this proration formula results in an apportionment of
Isbrandtsensexpenses in a realistic manner by evaluating this
operation as part of the RoundtheWorld service yet it eliminates
disproportionate cargo handling expenses which distort the gross
revenue proration advocated by Isbrandtsen

We reject the Commonwealthsproposal that only Isbrandtsens
outofpocket expenses should be used to determine net income

The Puerto Rican service is an integral part of this Roundthe
World operation and not simply a byproduct as contended by
the Commonvealth Actually shippers on each leg of the voyage
could make the same argument Each segment of this service
should bear its proportionate share of the overall expenses of
the carrier

The Comonwealth contends that expenses should be allocated
on the basis of use units if the added cost or outofpocket method
of determining Isbrandtsen costs is rejected Under the use unit
method the voyage expenses on the Isbrandtsen West Coast

Puerto Rico leg would be allocated out of total RoundtheWorld
voyage expenses on the basis of days and then expenses on that
voyage leg be allocated on the basis of Puerto Ricos tonnage to
total tonnage

This method fails to take into consideration Isbrandtsenscost
in repositioning vessels on the North Atlantic after calls at Puertc
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Rico since it counts only the days consumed in the voyage from

the West Coast to Puerto Rico Some part of this re positioning
expense is allocable to the Pacific Coast Puerto Rico service
Further as pointed out by the Examiner the proposed method

produced results drastically at odds with cost per revenue ton

figure based on a t n mile formula used in prior cases Because of

the volume of computations required the time element involved

resulting in prohibitive costs the ton mile formula in the case of

Isbrandtsen s Round the World service was not used However

the ton mile formula computed on one voyage resulted in vessel

operating expense per revenue ton in excess of that resulting from

the use of the modified revenue prorate used herein

The Commonwealth excepts to the Examiner s failure to make a

realistic appraisal of the probable salvage value upon retirement

of Isbrandtsen s vessels and to disallow for rate purpose any

future depreciation charges It contends that Isbrandtsen has

already depreciated its vessels below the value Isbrandtsen will

receive for them at the end of their useful service lives

This record discloses the fluctuations which occur in the market

price 0f vessels and the difficulties in determining market value

as of a specific past date It is impossible to forecast even in the

relatively near future the probable disposal value of vessels at

the end of their depreciation cycle The residual values utilized by
the respondents accord with the conventional long standing prac
tice of vessel owners and in our opinion are the most equitable
and reasonable certain standards on which to rely in this proceed
ing Atlantic Gulf Puerto Rico Generallncrease in Rates and

Charges supra

Table III below shows the operating results of the respondents
for 1959 and the projected year 1961 computed on the basis of the
allocation methods adopted The revenues for Isbrandtsen include

for each year 50 000 of passenger revenues since no attempt was

made by Isbrandtsen to allocate out any expenses attributable to

passengers carried by Isbrandtsen on its Round the World voy

ages The Commonwealth proposes a restatement of the revenues

of Isbrandtsen for the projected year 1961 to include amounts

attributable to the additional cargoes of dried beans canned goods
and other cargo which as found above Isbrandtsen may reasonably
be expected to carry in 1961 The Examiner held that this added

revenue would be largely offset by the revenues claimed by Water

man on rice and therefore the results shown in Table III can be
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cated portion of its land based facilities in New York and does

not claim any terminal properties vVaterman claims allocated

portions of its headquarters facilities and the terminal in Puerto

Rico and associated terminal equipment There is no dispute

among the parties as to the propriety of the inclusion in the rate

bases of the respondents of any of these items

TABLE IV Rate Bases of the Respondents at Net Book Values

as of April 30 1961

Isbrandtsen Waterman Totals

Vessels 679 445

Other properties 23 420

Working capital 166 910

Totals 869 775

338 323
412 997

333 536

1 084 856

1 017 768
436 417

500 446

1 954 631

The Commonwealth contends that 1sbrandtsen is the dominant

carrier in the trade and that the justness and reasonableness of

the increased rates should be determined on the basis of 1sbrandt

sen s operating results On the record before us it does not appear
that 1sbrandtsen can properly be classified as the dominant car

rier The two carriers conduct entirely different operations and
do not serve the same areas With only 1sbrandtsen and Water

man operating in the trade a 60 40 ratio of cargo lifted by the

two carriers is not such a sufficient differential as to justify the

application of the dominant carrier theory Even if the projected
operating results of the respondents were adjusted as suggested
by the Commonwealth to reflect the increased carrying of cargo
other than rice by 1sbrandtsen the projected l evenues of 1s

brandtsen for 1961 would not exceed those of Waterman by an

amount sufficient to justify the adoption of the dominant carrier

theory On this record we hold that neither the strongest nor the
weakest line controls rate determinations and our findings will be

based on conditions confronted by respondents as a group Atlan

tic Gulf Puerto Rico General Increase in Rates and Char ges

supra

We have recently held that the fair return on fair value stand

ard is proper in determining rates in the domestic offshore trade

and that the prudent investment standard would be used to deter

Inine the fair value of property Atlantic Gulf Puerto Rico Gen

eral Increase in Rates and Charges supra We find nothing in

this record which warrants departure from our holdings in that

proceeding
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Table IV above shows a combined rate base of respondents of
1 954 631 Table III above shows combined income before taxes

of 35 670 This will produce a rate of return of 1 82 percent
Such rate of return can in no sense be deemed excessive

As noted heretofore the Examiner held that the increased rates
on roofing and paint commodities were are and will be unjust
and unreasonable without prejudice to the imposition of an in
crease of 5 percent on the rates on paint The Examiner s

reasons for this conclusion were that the increased rates would
result in an almost complete cessation of traffic movement are

more than the traffic can bear and respondents did not prove the 1

existing rates were non compensatory Isbrandtsen and Water
man except to this conclusion on the ground that in a general
rate proceeding carriers are not required to sustain the burden
of proving the reasonableness and justness of the rate on every
item and every commodity in their tariffs

Isbrandtsen argues further that the Commission is without
authority to reduce a rate primarily to protect an industry from

competition We have held that a shipper s or a commodity s com

petitive position is not a basis for establishing rates nor a reason

for treating them differently from other general cargo commodi

ties and that where shippers fail to show that a commodity subsi

dizes other traffic or bears more than its fair share of carriers

expenses a justification for exemption from a general rate in
crease has not been established Pacific Coast Hawaii and At
lantic Gulf Hawaii General Increases in Rates 7 F M C 260

1962

Interveners have only shown the effect of the higher rates on

themselves and not on the carrier respondents whose revenues

and costs are in issue The reasons for the Examiner s conclu

sions are insufficient and his holding as to rates on paint and

roofing are reversed The increased rates on these commodities

likewise are found just and reasonable

We find and conclude that the l ates here under investigation
are just and reasonable

An appropriate order will be entered
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ORDER

FEDERAL MARITIME COMMISSION

DOCKET No 903

PACIFIC COAST PUERTO RICO GENERAL INCREASE IN RATES

Full investigation of the matters and things involved in this

proceeding having been had and the commission on February 21

1963 having made and entered a report of record stating its con

clusions and decisions thereon which report is hereby referred

to and made a part hereof and having found that the proposed
rates charges tariffs and regulations herein under investigation
are just reasonable and lawful

It is ordered That this proceeding be and it is hereby discon

tinued

By the Commission February 21 1963

Signed THOMAS LISI

Secretary
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Nos 924 AND 925

UNAPPROVED SECTION 15 AGREEMENTS GULF UNITED

KINGDOM CONFERENCE AND GULF FRENCH

ATLANTIC HAMBURG RANGE FREIGHT

CONFERENCE

Decided February 26 1963

Respondent conference members found not to have been acting pursuant to

an unfiled and unapproved agreement in violation of section 15 of the
Shipping Act 1916 in failing to file tariffs showing certain rates as

pen minimum but such failure was a violation of Commission General
Order 83

John W DouglaWalte Ca 4roll and Edward S Bagley for

respondents
Wm Jarrel Smith Jr and Robert J Blackwell Hearing Coun

sel

Gus O Basham Hearing Examiner

REPORT OF THE COMMISSION

THOS E STAKEM Chairman ASHTON C BARRETT Vice Chair
man JOHN HARLLEE JOHN S PATTERSON JAMES V DAY

Comn1issione s

BY THE COMMISSION

These investigations were instituted on the Commission s own

motion to determine whether respondents members of two steam

ship conferences during the period January 1 1955 through No

vember 25 1960 violated the provisions of their approved con

ference agreement and carried out prior to approval under section
15 of the Shipping Act 1916 any agreement or modification of

7 F M C
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Iany agreement requiring section 15 approvaL1 In Docket 924 the

investigation was concerned with the actions of the Gulf United

Kingdom Conference FMC Agreement No 161 2 regarding its
rates on cotton linters and lumber Docket 925 investigated the
actions of the Gulf French Atlantic Hamburg Range Freight
Conference FMC Agreement No 140 3 regarding its rates on

cotton linters and cotton seed hull shavings pulp The cases were

consolidated for hearing and decision following prehearing con

ference These conferences as well as three others had the same

chairman and were served by the same staff of conference clerical
and administrative personnel

The basic agreements as approved pursuant to section 15
authorize the conference members to agree upon and fix rates
and charges binding upon the membership in the trades covered

by the two agreements These rates and charges must be pub
lished in tariffs filed with the Commission in accordance with
Commission orders and the agreements themselves Both agree
ments contained a provision as follows

The rate on any commodity may be declared OPEN and subsequently
Closed in the same manner as hereinafter provided for the establishment

of rates on such commodity When rates are declared OPEN the com

modity on which the rates have been declared OPEN and the extent if
any to which the Conference relinquishes control over the booking and
transportation thereof will be shown at the time in Conference Tariffs

1 Section 15 of the Shipping Act 1916 as in effect during the period under investigation
provided in relevant part That every common carrier by water to shall file immediately
with the Commission a true copy or if oral a true and complete memorandum of every

agreement with another such carrier J O or modification or cancellation thereof to which

it may be a party or conform in whole or in part fixing or regulating transportation rates
or fares controlling regulating preventing or destroying competition or in

any manner providing for an exclusive preferential or cooperative working arrangement
The term agreement in this section includes understandings conferences and other anange
ments

All agreements modifications or cancellations to shall be lawful only when llnd as

long as approved by the Commission and before approval or alter disapproval it shall be
unlawful to carry out in whole or in part directly or indirectly any such agreement modifi
cation or cancellation

2 During the period under investigation the membership of the Gulf United Kingdom Con
ference was as follows Bloomfield Steamship Company joined April of 1 58 Cunard Steam
Ship Company Ltd Holland America Line Lykes Bros Steamship Co Inc States Marine
Corporation Harrison Line and Waterman Steamship Corp joined July 1957

3 During the period under investigation the membership of the Gulf French Atlantic Ham

burg Range Freight Conference consisted of Compagnie Generale Transatlantique French
Line Holland America Line Swedish American Line Armement Deppe S A Bloomfield
Steamship Company Hamburg America Line Lykes Bros Steamship Co Inc North German

Lloyd Line Ozean Stinnes Lines Ropner Line withdrew June 6 1956 States Marine Cor

poration Waterman Steamship Corporation Wilhelmsen Line and Polish Ocean Lines ad
mitted July 10 1958 withdrew July I 1960
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The tariffs and minutes filed with the Commission by the Gulf
United Kingdom Conference indicated that the rate on cotton
linters was declared open some time prior to January 1 1955
From then until July 23 1960 the conference s official tariff as
well as the minutes of its meetings filed with the Commission
showed the rates as open On July 23 1960 the tariff on file
with the Commission was amended to show the rate as open
but with minimum rates to the various ports sometimes referred
to herein as open minima rates In addition the tariffs and
minutes filed by this conference showed the rate on lumber
as open on July 14 1958 and closed on May 23 1960

During the period in question however the conference mem

bers established and observed minimum rates for the commodi
ties referred to These minima were promptly announced to con

ference members by means of circulars but the circulars were not
filed with the Commission The various minima were fixed by the
members in the regular course ofbusiness at conference meetings
were observed and freely quoted by the members were available
to and to some extent were published by aNew Orleans daily
trade journal and in the rate sheets of some forwarders and in

general were known to or readily ascertainable by any interested
party such as shippers competing carriers brokers and for
warders Anyone who inquired as to what the going rate was

at a particular moment was given the then current minimum rate
either by the conference office or by the member lines

The tariffs and minutes of the Gulf French Atlantic Hamburg
Range Freight Conference showed the rates on cotton linters as

open from January 1 1955 to November 24 1959 and the rates
on cotton seed hull and shavings pulp as open from January 1
1955 to May 23 1960 However the members regularly estab
lished and observed minimum rates which were announced by
circulars to the membership were freely quoted and available to

shippers and others as in the case of the Gulf United Kingdom
Conference commodities above but were not filed with the Com

mission

The Examiner in his initial decision found that respondents
violated section 15 by agreeing upon and observing minimum

rates which were not sanctioned by and hence were unfiled and

unapproved modifications of their conference agreements
Respondents excepted to this decision Hearing Counsel replied
and thereafter we heard oral argument

7 F M C
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It is respondents position that they agreed to open rates with

minimums in accordance with the provisions of their approved
conference agreements that there was no agreement to do other
wise th t the failure to file was not the result of an agreement
but of an oversight or mistake and that if any violation took
place it was a violation of Commission General Order 83 requir
ing carriers to file complete and accurate schedules or tariffs

showing their rates and charges Hearing Counsel in supporting
the initial decision urges that respondents removed the rates from
conference jurisdiction by declaring them open and that mini

mum rates were subsequently agreed upon and observed by the
members and these constituted modifications of the conference

agreements which the respondents failed to file with the Commis
sion and carried out in violation of section 15 For the reasons

set forth below we accept respondents position and conclude
that they did not violate section 15

DISCUSSION AND CONCLUSIONS

To begin with it is clear that respondents were authorized to
do what they say they did namely fix Hopen minima rates The
conference agreements empower the members to set their com

mon rates and charges and Article 2 permits them to open as well

as to close rates No one disputes this The language ofArticle 2
moreover seems expressly to envisage instances where varying
degrees of conference control may be maintained even though
rates are open It provides that when rates have been declared
Dpen on any commodity the extent if any to which the Confer

ence relinquishes control over the booking and transportation
thereof will be shown in the Conference Tariffs Thus the con

ference may open rates and relinquish complete control or it may
retain some control such as was done here in the setting of open
minima rates We think the language of the agreements is broad

enough to encompass actions of that type
We move then to the more critical question as to the nature of

respondents agreement The Examiner and Hearing Counsel
view the circumstances as justifying the inference that respond
mts decided to open the rates on the commodities in question
removing them from conference control and thereafter set and
bserved minimum rates in an unlawful manner The foundation

for this inference is the fact that respondents over a protracted
period did not follow the proper procedures with regard to the
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filing of true and complete tariffs and minutes with the Commis

sion as required by the conference agreements and also by Com

mission General Order 83 None of the tariffs and with two

exceptions none of the minutes filed showed anything but that
the rates during the years in question were open Respondents
admit this but they stoutly deny that the filings reflect a decision

or agreelnent by them simply to open rates on the commodities

in question They insist no such action was ever taken that their

decision from the outset was to open the rates with minimums

and that at all times pertinent to these investigations the rates on

the commodities were in fact open minima At no time they say

did they relinquish complete control over the rates According to

respondents the failure to indicate the minima in the minutes and

tariffs filed with the Commission must have been due to mistake

or oversight on the part of the conference chairman or personnel
of the conference office

We endorse fully the Examiner s condemnation of respondents
failure to comply with the filing requirements Neglect of this

sort over a long period indicates gross disregard for the responsi
bilities of a regulated industry H raises doubt as to whether the

Shipping Act is being complied with and could lead to loss of the

protection the Act affords ocean carriers with respect to con

certed activities At the very least it evidences slipshod office

management and a serious lack of proper supervision of confer

ence employees But we are not convinced that respondents
agreed to any action not authorized by the conference agreement
or more specifically that they agreed to relinquish their rate con

trol over the commodities in question
Weare persuaded to this view mainly because respondents

throughout the period the erroneous filings were being made

actually were doing what they insist they had from the outset

agreed to do fixing and observing minimums on the open rated

commodities and these minimums were not kept secret but were

4 Title 46 CFR 235 1 and 235 2 effective Dec 13 1957 which succeeded a prior similar

order General Order 128 effective Sept I 1935 General Order 88 provides in relevant

part
235 1 Every common carrier by water in foreign commerce shall ftle with the Commis

sion schedules showing all the rates and charges for or in connection with the transporta
tion of propertyfrom points in continental United States to foreign points on

its own route The schedules filed as aforesaid shall contain all the rules and

regulations which in anywise change affect or determine any part or the aggregate of

such aforesaid rates orcharges
235 2 Such schedules shall be filed as aforesaid within 30 days from the date such sched

ule change modification or cancellation becomes effective
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II

regularly publicized and quoted to shippers carriers and all other
Interested persons as hereinabove more fully detailed Perhaps
It is difficult to account for respondents erroneous filings but it
seems to us next to impossible to explain why they should have

openly and at length pursued the mentioned course of conduct if
they had any purpose or agreement either to relinquish control
of the rates or falsely to depict them as open while setting mini
ma Such conduct we feel importantly supports and lends credi

bility to respondents unanimous testimony that they had no pur

pose or agreement of that kind

Respondents also undertook to show that there was a consider

able delay in distributing minutes of conference meetings to the
members that the members paid little or no attention to these
and that at least some of their number were ignorant or confused
as to the applicable filing requirements We suppose the latter is

possible albeit inexcusable It is a fact though that the affairs
and paper work of respondent conferences were being handled
in a somewhat massive operation by a chairman and staff person
nel who also were serving three other Gulf conferences Presuma

bly the chairman could have shed direct light on the filing defi
ciencies but he passed away prior to the hearings herein

Of course the failure to apprise the Commission of the mini
mum rates where the fixing of such rates was within the authority
of the members under the conference agreements does not of it
self render the action unlawful under section 15 In view of this
and of what has been said above our conclusion is that respond
ents did not violate that section They clearly did however vio
late General Order 83 and its predecessor General Order 128
This violation having ceased there is no reason to issue an order

against respondents and the proceeding is hereby discontinued

7 F M C
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applicable tariff Item 27 third revised page 405 of River Plate

and Brazil Conference Tariff No 12

Rates herein are not subject to the Great Lakes Differential Rule 1 A

Under a resolution of the Conference adopted on May 18 1962

filed with the Commission on May 23 1962 and its agreement
with complainant UNICEF the shipments in question were not

to be subject to the Great Lakes Differential Through the error

described above the Differential was charged to UNICEF on the
nineteen shipments resulting in a total overcharge of 14 09144

The shipper should not suffer the consequences of the carrier s

failure to effectuate the intended tariff filing The Commission
affords a place of asylum to carriers who because of an inadvert

ent misstep through the maze of tariff procedures charged the

wrong rate It authorizes correction of the overcharge or under

charge in appropriate cases relieving the carrier of the risk of

violating the Shipping Act 1916 if the correction were made

without Commission approval Martini and Rossi S pa et ale v

Lykes Bros Steamship Co Inc 7 F M C 453 1962 In the
Martini and Rossi case as in this case the carrier charged an

excessive rate because of an inadvertence in filing the applicable
tariff aild the Commission authorized the refund of the excess

The granting of the requested relief will not result in discrimi

nation favoring complainant over other shippers for there were

no shipments of the same or similar commodities of others which
moved via respondent s vessels during the approximate period of

time that complainant s shipments moved The application is found

to comply with the requirements of Rule 6 b and the form of

application prescribed by Appendix II 5 of the Rules

Accordingly an order should be entered authorizing and direct

ing respondent to pay reparation to the complainant in the amount
of 14 09144 Interest will not be included because the concur

rence of complainant in the application to repay the above amount
is deemed to be a waiver of interest If repayment is not made

promptly complainant will have an adequate remedy for collection
of interest from the date of the order herein
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 263

UNITED NATIONS CHILDREN S FUND UNICEF

v

COLUMBUS LINE HAMBURG SUEDAMERIKANISCHE

DAMPFSCHIFFFAHRTS GESELLSCHAFr EGGERT AMSINCK

NOTICE OF EFFECTIVE DATE OF DECISION

AND ORDER AUTHORIZING REPAYMENT

No exceptions having been filed to the Intitial Decision of the

Examiner and the Commission having determined not to review
same notice is hereby given in accordance with Rule 13 d of the

Commission s Rules of Practice and Procedure that the Initial
Decision became the decision of the Commission on March 1 1963

It is ordered That the application of Columbus Line to repay
certain overcharges be and it i hereby granted

By the Commission March 1 1963

Signed THOMAS LISI

Secretary
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No 8C4

INTERNATIDNAL LATEX GdRPORATIQN

V

BULL INSULAR LINE IIHC

Rates charedon shiprnents of clathin from San Tuan Fuerta Rica ta

Baltirrtore Nfaryland found inapglicable Repratian awarde

Smue W Ec7nshcxw forcomplainan
Tahn Cunninghccm forrspordent

NITIALIECTSIDN iFAL ORDrNEXAMINER

This proceeding vriginated by complaint filed with he Federal
Maritime BQard 2 vn 3un I2 19alleging in susanc t 1
that respondent is a camman carrier by water subjettv the

Commissionsjurisdicivn undrthe provisians of thc Shipping
Ac 191 and ntercastal Shipping Ac 933 2 tha during
the period frvm une 15 15 to and incuding Jun 195

espondent transgarted nurnrous shipments floing for

compainant fram San uan PueroRictUniedSttesports
that respvndent billed complainan in the munt of 3f

637which camplainant paid and bre 4 that the said ship
ments consisted vf clthing bwere erroreously rateland

iledas shipments af iVirylilraPrductsardwere therefore

vvercharged in he amvuntfSSS9conEarryta theprvisons
o respvndents appiicable Tariff iJned States tlantic and

GufPuerto Ricv TariffIQmeward Freight TarffNa ad

contartthe pravisvns of th Shipping Acts The compiainan

This decision became the decisian af the Gnmmiasipn on Afarch 12 19SS Rules 1 di

and 18 h Fiules of Practice and Procedure 46 CFR 3ec 2124ZU122
s Predecessvr o theFederal Mar3tlme Cpmrnlasion
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also alleges that in addition tosaid overcharges the rates applied
on the shipmentS ihvolved were on Janusry 9 1957 and January
15 1958 respectively subjected to general increases of 15percent
and 12 percent on the respective datea and that said general
increases were unjustified and resulted in unjust and unreasonable
rates and charges for the services performed in violation of

Sections 16 and 18 of the Shipping Act 1916 and of the Inter

coastal Shipping Act 1933 The complaint further alleges that

by reason of the violations referred to complainant has been
injured in the amount of828809 plus the general percentage
increases as included in its freight payments of3666437 Repa
ration with interestis requested

On August 25 1959 respondent filed a motion to dismiss the
complaint on the ground that it was presented under the Inter

coasta Shipping Act 1933 and that reparation awards are su

thorized only in connection with proceedings under Section 22 of
the Shipping Act 1916 By order dated October 1 1959 the
Board found that the complaint had been properly filed pursuant
to Section 22 of the Shipping Act 1916 and denied the motion to
dismiss

On April 25 1962 respondent filed an answer to the complaint
denying all violations alleged in the complaint and alleged by
way of specific defense that the complaint was not filed with
the Board until July 20 1959 and insofar as it pertains to any
cause of action which accrued more than two years prior thereto
the complaint must be dismissed for want of jurisdiction In

this connection as before stated the eomplaint was filtd with the

Board on June 12 1959

Hearing was held by Examiner Arnold J Roth deceased on

June 29 1962 The shipments involved consisted of clothing
baby pants The tariff rate of 34 cents per cubic foot for cloth

ing dry goods should have been applied on the shipments from
June 15 1957 to December 30 1957 inclusive and 38 cents per
cubic foot should have been applied on the shipments from Janu

ary 20 2958 to June 16 1958 inclusive Instead the tariff filan
vinyl products rates of 44 cents and 49 cents respectively per
cubic foot were applied for the periods stated

Within the period involved June 15 1957 and June 16 1958
fortyfive shipments of clothing were made transported by re

spondent for complainant from Puerto Rico to Baltimore Mary
and Each shipment shows invoice number and date name of
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vessel nd ayaenumbrcubic fee rate nd aroun ehargeci
cvrrected ehaxge differenceketween rate chared and applicble
rate and ate he charge was paid by comglainant The over

charges as described resulted in vivlation of Sction of the

ntercaastal Shipping Act 1933 as amended ComIainan paid
nd bore al of said oyerchargsbetwnJune 24 1957 arad Jun

3 1955 inclusive and was hereby inured in the amount of

828849reprsenting the difference beweenhraes appied
and those that should have beeM pplid

Near the end of the hearing caunsel for respandent staedon

the rerd ha responden was satisfidfrmthe evidenc in the

proceeding that the prvduc shipped was in fact aby pants and
that respondent wa willing a make refund ofaerchrgson the
basis shown to bapplieable in the tariffpgeorecrd

Counsel forcamplinan withdrew the a1lgatians in the com

plaintcncernin he rate inereases tn view vf the Brds

decision in AtlunticGudfPuerto Rica GenerrlRate Incrercses
FMB14 96U aFgroing said increases Further on the

sis of respQndentswillingness trefund the avercharges cam

plaitant was wiliing ta waieintesfand to withdrw the

omplaint
The reard was cosed Qn the bass that t comgain a

rrerddwoudbe satisfd and that pon satisfaetion thereof
arquest woudbe sent fl he Cammission indicairghforrn
in which satsfaction wasrrade arda request that the corrplaint
bwihdrawn flbioslyjurisdictian continraes uith he Cam
missioa until the cvmplaint has been satsfied

After the hearing in Novenkr92respndent paid 234Q
an theoerchargsand as indicated by lettrof Tavember

1g2 rom complainartsTrafic 1VVIanager tv the President a
A Bul Compnyhe balanewastbe paid as folows

Secand Faymert I3ecembr13 1552 200D0
Third Payment Januazy14 1953 EU1f3Op
Faurth Fayment Felhruary 13 193 288i1

3n Tanuary 18 fi3 counse far camplainan by letter datd

Tanuary X7 963 adrised he Cvmznassian thatno payment on

the overcharesinvolved had ben made sice theNvernber 19fi
payment of UUathoughruent demands had been mad
therfor Counsel in his said etter requests the Commission

to reacivatethis praceedin confirm he lained overcharges and
vialaions alleged and arde full payment of he avercharge

7FMC
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fvrhwith in canfarmity with the applicabe tari and the Inter

cvastal Shipping Act 933 nJanuary 34 1963 the Presiding
Examiner wrote altter to respndent referring a the settlQ

ment agreemntand schedule of payments bevventhe prties
and advised espancen of cvmplainntsletter of January 17
19fi3iespondent was advised hatbvre aking action on car

plainantsrequst it would be desirable ta haea statement f

position rmrespnndent which shauld be furnished as son as

practicable and in any even within ten days xom date o said

tetterTnuary 30 1963 Na reply o said Iette has been reeived

7LTIMATECNCLUSIONS

LTpan consideration of he forgoing it is fvund and oncluded

that the ratsharged wreinaplicbl tha thapplicable rats

were 34 censand 38 cents respectiuely hat cvmplainan received

the shipments as described paid an bore thechrge theronwas

damagd thereby and is entitled to reparation in the surn o

8808this being the balance due pursuanti to stipulaiQn and

agreement hereinbefore referred to An apprapriteflrder should

he entered

MC
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FEDERAL MARITIME COMMISSION

No 864

INTERNATIONAL LATEX CORPORATION

v

BULL INSULAR LINE INC

NOTICE OF EFFECTIVE DATE OF DECISION AND REPARATION ORDER

No exceptions having been filed to the Initial Decision of the
Examiner and the Commission having determined not to review
same llotice is hereby given in accordance with Rule 13 d of the
Commission s Rules of Practice and Procedure that the Initial
Decision became the decision of the Commission on March 12
1963 The decision is hereby referred to and made a part hereof

It is ordered That respondent pay complainant the sum of
6 288 08 By the Commission March 12 1963

Signed THOMAS LISI

Secretary
SEAL

7 F M C
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Ihaul for a portion of the water transportation on shipments origi

nating in California and destined for Alaska hereinafter called

substituted service and that Alaska Freight s tariffs to the

extent they provide for such service should be stricken from the

Commission s files Alaska Freight answered that the complaint
fails to state a cause of action and that Puget Sound and others

have tariffs on file with the Commission providing for service sub

stantially similar to its own It moved for dismissal of the com

plaint on these and other grounds
In denying the motion to dismiss the Commission concluded

that the questions raised by the allegations and cross allegations
of the parties should be determined upon a record in which the

practices of both carriers in respect of substituted service were

reviewed It therefore initiated an investigation Docket 984 to

determine the extent to which these carriers transport goods by
means of land haul between ports on the West Coast and in

Alaska for which they publish rates as water carriers in tariffs

on file with the Commission and the lawfulness thereof under the

Shipping Act 1916 and the Intercoastal Shipping Act 1933 The

Commission s order made both Puget Sound and Alaska Freight
respondents and consolidated Dockets 974 and 984 1

In his initial decision the Examiner found lawful the substi

tuted service provision of Alaska Freights tariff hereinafter

described dismissed Puget Sound s complaint and discontinued

the investigation The principal exceptions to this decision are

taken by Puget Sound which contends basically that Alaska

Freight s tariff violates section 18 a of the Shipping Act and

section 2 of the Intercoastal Shipping Act because neither section
f authorizes the filing of rates for a through route combining land

and water carrier serviCe and because the tariff fails to comply
with the requirement of those sections for the filing of all rates

between points on the water carrier s own route These are in

essence the same arguments made to the Examiner We agree
with the findings and conclusions of the Examiner

FACTS

1 Both Puget Sound and Alaska Freight have filed tariffs with

the Commission as common carriers by tug and barge between

1 Alter the hearing in the consolidated proceeding the State of Alaska petitioned to inter

vene and was granted leave to do so for the purpose of tiling briefs and participating in

oral argument if held The State however did not file a brief or otherwise participate

7 F M C



552 FEDERAL MARITIME COMMISSION I
ports in the States of Washington and California and ports in the I
State of Alaska Neither carrier provides vessel service to all oj

the ports listed in its tariffs Alaska Freight generally calls at

Seattle vVashington and Anchorage Alaska Puget Sound gen

erally calls only at the ports of Seattle and Oakland and at Seward
Alaska Both carriers have substituted service rules in tariffs

on file with the Commission Basically they provide that when

the carrier does not make a vessel call at a port designated in thE

tariff it may arrange for shipment by land carrier between such
port and the port at which the vessel call will be made

2 At one time Alaska Freight made direct barge calls to the

San Francisco Bay area but stopped in the fall of 1959 due to the

then poor financial condition of the cOlllpany From then until

September 1961 it handled no cargo to or from the San Francisco

Bay area Its tariff since 1958 has provided for transportation in

part by land vehicle and in part by barge Its substituted service

rule as currently stated in its tariff FMC F No 1 Fourth Re

vised Page No 20 is as follows

Item No 105 The transportation to be furnished by the Company will con

sist in part of highway transportation by motor vehicle and in part of watel

transportation by unmanned barge without motive power to be towed by 2

towing vessel Carrier may at carrier s option substitute self propelled vessei
for barges on water portion and at carrier s option may substitute rail fOI
truck on land portion or any combination thereof

3 Since September 1961 Alaska Freight has booked cargo from

Oakland to Alaska and has handled an average of about 80 tons

of such cargo per week Cargo it handles from the San Franciscc

Bay area is moved by rail or truck to Seattle and thence by
Alaska Freight barges to Alaska These rail and motor carriers

are certificated by the Interstate Commerce Commission ane

Alaska Freight pays them their published tariff rates After de

ducting the cost to Alaska Freight for motor or rail transportatior
from Oakland to Seattle Alaska Freight receives less for thE

carriage of cargo which it books in Oakland than it does for thE

carriage of cargo which it books in Seattle both moving to thE

same Alaska destination

4 A typical Alaska Freight shipment under its substituted

service rule is as follows A shipment of 72 100 pounds of gro
ceries destined for Anchorage originated at Oakland California

It was received on behalf of Alaska Freight at a trucking termina

in Oakland and was then loaded onto rail cars and moved by rai

to Seattle where it was placed aboard Alaska Freight s barge
7 F M C
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IAlaska Freight then transported it to Anchorage Alaska Freight
was billed and it paid the rail freight charges at 73 cents per
hundred pounds In turn it assessed and collected freight charges
at its tariff rate of 2 88 per hundred pounds for groceries from
Oakland to Anchorage If the shipment had originated in Seattle
the water rate from Seattle to Anchorage would have been 2 75

per hundred pounds
5 Alaska Freight has the equipment to provide vessel calls in

California but lacks the freight to justify same It estimates that
movements of about 800 tons would be necessary in order to make

barge calls feasible If sufficient cargo were now offered in Cali
fornia Alaska Freight would make direct calls by barge and
consider cancelling the substituted service rule in its tariff Thus
it bases use of the rule upon economic considerations

6 Since 1960 Puget Sound has regularly operated vessels to
and from Oakland every two weeks In addition as cargo offer

ings have warranted it has operated vessels to Long Beach and
Stockton To cover those occasions when vessel service was not
warranted by the quantity of cargo available it included in its
tariffs provisions for land haul from Long Beach and Stockton
to Oakland Its tariffs also provided for land haul to Oakland
from Los Angeles San Francisco Crockett and Sacramento
These substituted service rules were as follows

Puget Sound Tariff FMC F No 2 Second Revised Page No 27
Item No 100

g Rates between Group 3 and points in Alaska named herein apply in con

nection with Willig Freight Lines between Group 3 points See Note and
carrier s terminal at Oakland California when nothandled to or from Group
3 points by Puget Sound Alaska Van Lines

Puget Sound Tariff FMC F No 3 Original Page No 5 Item
No 110

g Rates from Crockett Sacramento San Francisco and Stockton Califor
nia named herein apply in connection with Willig Freight Lines and Bay
Cities Transportation Company when not handled from these points by Puget
Sound Alaska Van Lines

h Rates from Long Beach and Los Angeles Harbor California named
herein apply in connection with Willig Freight Lines when not handled from
these points by Puget Sound Alaska Van Lines

7 Under its substituted service rule in Tariff FMC F No 2

Puget Sound accepted cargo in the Los Angeles area at the termi
nal of Willig Freight Lines located at Vernon California and
had Willig truck it to Oakland for loading aboard Puget Sound s
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service and the legislative history of the Act is silent on tl

specific problem here raised We have however had recent occ

sion to state that the primary purpose of section 2 is to achie

equality and uniformity in the treatment of shippers Mats
Navigation Company Container Freight Tariffs 7 F M C 4

1963 The language of the section say nothing abol

the types of service permissible under its requirements Whi

the section assumes that the rates filed will be rates for the coy

mon carriage of goods by water between points on the carrier

route it does not expressly prohibit the filing of rates whi

include a sub tituted mode of carriage over a portion of tI

route For the reasons herein stated we will not infer such

prohibition
A brief review of the history of substituted service under tl

Interstate Commerce Act reveals that the ICC allows the servil
under certain principles which appear to be of general applicabj
ity to interstate carriers subject to its jurisdiction While tl

substitution of one mode of transportation for anothl

is not a new practice 4 the first formal proceeding in which tJ

ICe considered the problems presented by substituted servil

appears to have been Substituted Freight Service 232 Le e 6
1939 a proceeding apparently prompted by the enactment l

Part II of the Interstate Commerce Act providing for the regul
tion of motor carriers The primary considerations in that ca

seem to have been with the impact of the certificate and tari

filing requIrements imposed upon the substitute carrier by tl
various provisions of the Interstate Commerce Act and with i

suring full disclosure of the details of the service both to the Ie

and to the shipping public The decision also made it clear th

a substituted service should not be used for the total transport
tion and that an all motor tariff must be filed where no actu
rail or water haul was performed

In the succeeding years the lee authorized various forms l

substituted service In addition to requiring that the substitu

carrier be certified for his mode of transportation Pacific Mot

Trucking Co ExtensionOregon 77 M C C 605 1958 the Ie

For example the ICC traces various forms of so called piggy back service backward 1

more than a century See Movement of Highway Trailers by Rail 293 I C C 93 94

1954
5Substituted Service on Livestock Chicago B O R Co 304 I C C 433 1958 substi

tion of truck for rail on carload movements General Commodities Between Chicago and N

York 306 I CC 243 1959substitution of rail for truck Puget Sound Truck Lines 111

Extenlioll SlIbltitllte Service 66 M CC 357 1956 truck for water
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consequently we have examined and disposed of them in the
manner above indicated Exceptions and proposed findings not

discussed in this report nor reflected in our findings have been

considered and found not justified An order wiII be entered dis

missing the complaint in Docket 974 and discontinuing the in

vestigation in Docket 984

7 F M C
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FEDERAL MARITIME COMMISSION

No 974

PUGET SOUND TUG BARGE COMPANY

V

ALASKA FREIGHT LINES INC

No 984

CERTAIN TARIFF PRACTICES OF PUGET SOUND TUG

BARGE COMPANY AND ALASKA FREIGHT LINES INC

DISMISSAL OF COMPLAINT No 974 AND

DISCONTINUANCE OF PROCEEDING No 984

This consolidated proceeding having been duly heard and sub
mitted and the Commission having fully considered the matter

and having this date made and entered a report containing its

eonclusions and decision thereon which report is hereby referred
toand made apart hereof

It is ordered That Alaska Freight Lines Inc shall within 30

days from the date of service of this order amend its Tariff

FMC F No 1 to include in any provision authorizing the substi
tution of motor or rail haul for a portion of the water transporta
tion the name of the carrier or carriers which may be substituted
for the vessels or barges of Alaska Freight and the points on its

route between which such substituted carrier or carriers may be
used
It is further ordered That the complaint in No 974 be and it

is hereby dismissed and the proceeding in No 984 be and it is

hereby discontinued

By the Commission March 26 1963

Signed THOMAS LISI

Secretary

1 F M C
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No 881

GENERAL INCREASES IN ALASKAN RATES AND CHARGES

Decided April 30 1963

Elates fares and charges of Alaska Steamship Company for the transporta
tion of property by water in interstate commerce between Pacific Coast
ports of the United States and ports in the State of Alaska and also
between ports within Alaska as increased found to be just reasonable
and lawful

Elates fares and charges of Puget Sound Alaska Van Lines Inc Alaska
Northern Express Inc Alaska Freight Lines Inc and Garrison Fast
Freight Division of Consolidated Freightways Inc for the transporta
tion of property by water in interstate commerce between Pacific Coast
ports of the United States and ports in the State of Alaska as increased
remanded to Examiner for the taking of further evidence

Stanley B Long Arthur G Grunke Ira L Ewers and John
7obert Ewers for Alaska Steamship Company Alan F Wohlstet
er and Ernest Land for Alaska Northern Express Inc and
klaska Freight Lines Inc and Mark P Schlefer and Odell

Cominers for Puget SoundAlaska Van Lines Inc respondents
Malcolm D Miller J H Macomber Jr John Regan and Clar

mce J Koontz for Administrator of General Services Martin L

Friedman Ralph Moody Douglas Gregg and Seymour S Berdon
or the State of Alaska Calhoun Edward Jacobson and Richard
9 Gantz for Port of Anchorage Alaska J D Paul for Seattle
Craflic Association H E Franklin Jr for Tacoma Chamber of

ommerce Frank S Clay for Portland Freight Traffic Associa

ion Fred H Tolan for Northwest Fisheries Association North
west Fish Traffic Committee and Association of Pacific Fisher

es George W Brooks and Charles Morton for International

Woodworkers of America AFLCIO and International Brother

iood of Pulp Sulphite and PaperMill Workers AFLCIO Ed

7 FMC
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ward M Taber for Chase Brass Copper Company Incorporated
and Omar O Victor for the United States Smelting Refining and

Mining Company Interveners

Robert J Blackwell Robert B Hood Jr and Edward Schmel

tzer Hearing Counsel

Arnold J Roth Hearing Examiner

REPORT OF THE COMMISSION

THOS E STAKEM Chairman ASHTON C BARRETT Vice Chair

man JOHN HARLLEE JOHN S PATTERSON JAMES V DAY Com

missioners

BY THE COMMISSION

This is an investigation to determine the lawfulness of in

creased rates fares and charges for the transportation of cargo

by water in interstate commerce between Pacific Coast ports of

the United States and ports in the State of Alaska and also be

tween ports within Alaska
Alaska Steamship Company Alaska Steam filed on Decem

ber 9 1959 to become effective January 10 1960 revised tariff

schedules setting forth increased rates and charges The new

rates and charges generally amounted to an increase of 10 over

those previously filed Coastwise Line Coastwise applied on

December 18 1959 for permission to file on less than 30 days no

tice revised tariff schedules to become effective January 10

1960 setting forth increased rates and charges Coastwises new

rates and charges also amounted to an increase of 10 Such

permission was granted on January 4 1960 Garrison Fast

Freight Division of Consolidated Freightways Inc Garrison
filed on December 28 1959 effective January 27 1960 revised
tariff schedules setting forth increased rates and charges

amounting to increases of approximately 53and 7951e
The Federal Maritime Board Board our predecessor upon

its own initiative and upon a hearing concerning the lawfulness
of such rates charges rules regulations and practices named
Alaska Steamship Company Coastwise and Garrison respond
ents therein

Alaska Northern Express Inc Alaska Northern filed revised
tariff schedules on February 1 1960 effective March 2 1960 and

on March 1 1960 was made a respondent in the investigation
Puget Sound Alaska Van Lines Inc PSAVL Puget Sound

Tug and Barge Co filed on December 15 1959 effective Decem

ber 25 1959 its first tariff schedules Tariff No 1 FMBFNo 1

7 FMC
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covering freight rates for transportation between Pacific Coast

ports on the one hand and ports and points in Alaska on the other

No order of investigation was entered prior to the effective date

of the PSAVL tariffs PSAVL by order served May 19 1960 was

made a respondent in the investigation PSAVLsnew tariffs

named rates at a level generally the same as those under investi

gation and were at such levels on the date of the first order in

this investigation
Petitions to intervene were granted to the State of Alaska

Alaska the United States of America by the Administrator of
General Services General Services representing the executive

agencies of the Government except the Department of Defense
United States Smelting Refining and Mining Company the Port

of Anchorage Alaska International Brotherhood of Pulp Sul

phite and PaperMillWorkers AFJrCIO acting jointly Chase

Brass Copper Company Incorporated Tacoma Chamber of

Commerce Portland Freight Association Seattle Traffic Asso

ciation Northwest Fisheries Association Northwest Fish Traffic

Committee and the Association of Pacific Fisheries

At the time of the prehearing conference before an Examiner

on March 2 1960 it was announced by the presiding Examiner
on the basis of correspondence with him that Coastwise would

not participate because it had recently withdrawn its services

from the trade After prehearing conference Alaska Northern

acquired the stock of Alaska Freight Lines Inc Alaska Freight
which thereafter adopted Alaska Northerns tariff schedules and

assumed Alaska Northernsposition as a respondent in the inves

tigation Hereinafter the term Freight Lines will be used to

designate the operations of these carriers Garrison did not par

ticipate in the proceedings
After hearing Examiner Roth issued an initialdecision in which

he found that

1 The increased rates of Alaska Steam Coastwise Garrison
and Freight Lines named in tariff schedules specified in the or

ders entered herein have not been shown to be just and reason

able for the future An order should be entered requiring cancel

lation of the tariff schedules naming the increased rates under

investigation and discontinuing the proceeding as to these
respondents

2 The increased rates as specified are not shown to have been

unjust unreasonable or otherwise unlawful during the pendency
7 FMC
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of this proceeding The provisions of the orders instituting this

investigation that respondents shall keep account of all freight
moneys received by reason of the increased rates and make re

fund of any increased charges in excess of those determined to
be just reasonable and otherwise lawful should be vacated and
set aside as unjustified on the record

3 The rates of Van Lines are unjust and unreasonable for the

future to the extent that they exceed the rates maintained

by Alaska Steam on January 9 1960 but are not shown to have

been unjust unreasonable or otherwise unlawful for the past An
order should be entered requiring this respondent to cease and
desist from continued maintenance of the rates found unlawful
for the future

4 Individual rates of the respondents to the extent assailed
have not been shown to have been or to be unjust unreasonable
or otherwise unlawful except as specified above

Oral Argument was held upon exceptions to the initial decision
of the Examiner

Alaska which achieved statehood on January 3 1959 occupies
a vast area of 586400 square miles and is sparsely populated To
tal population in 1960 including military personnel stationed in
Alaska and their dependents was about 225000 most of whom
except in the Fairbanks area are concentrated in the coastal
areas Anchorage the largest city has a population of about 44
200 with about 40300 additional living within30 miles Fairbanks
is about half the size of Anchorage and the remaining cities

range downward in size from Ketchikan and Juneau the capital
with populations of about 11000 and 10000 respectively Gener

ally the various coastal areas are not connected by highway or

rail and the State is therefore largely dependent upon transpor
tation by water or air The Alaskan coastline is about 26000
miles long and service to the widely scattered small population
centers located along this coastline is thus difficult and expensive

Prior proceedings have referred to the difficulties and hazards
inherent in providing water transportation service in the Alaskan

trade There is an exceptionally large number of small ports to
be served In 1959 for example Alaska Steamsvessels made 736
calls at 64 different ports However only about 13 of the ports

s See Alaskan Rate Investigation I USSB 1 1919 Alaskan Rates 2 USMC558

1941 Alaskan Rate Investigation No S 8 USMC48 1948 General Increases in Alaskan
Rates and Charges 5 FMH488 1958
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ire served regularly the year round the remainder being served

nly during the summer months or during the salmon season

argo movement in the trade is highly seasonal and severely un

alanced Of the total cargo handled by Alaska Steam in 1958 and

L959 only 237percent moved southbound and Freight Lines es

imates that its southbound cargo is only about 14 percent of

Zorthbound cargo In the same years 74 percent and 72 percent

respectively of the cargo of Alaska Steam moved in the period
AprilOctober inclusive with the peak movements occuring in

he months of June July August and September At the small

orts berthing accommodations are poor making operations
ostly There are navigational hazards because of ice wind fog
shoals and strong tides in narrow passages but there is no indi

ation in the record of recent casualties due to these causes and

in any event the navigational risks are diminished by the use of

modern navigational aids such as radar which have been added

to the vessels and claimed as assets devoted to the trade and the

risks are covered by insurance the cost of which is charged to the

trade It is contended that perhaps the most serious problem of
the regulated carriers in the trade arises from the fact that any

carrier may enter or leave the trade at will giving rise to so

calledhitandrun competition and from the fact that in the

case of large blocks of cargo moving to particular areas shippers
tend to resort to the use of tug and barge operators under

contract More than 130 carriers have at one time or another
been engaged in the trade and have subsequently failed or with

drawn as in the case of Coastwise as indicated above

Alaska Steam is the only carrier serving all areas of Alaska
and together with its predecessors Alaska Steam has provided
such service continuously for 65 years It is the only respondent
which presented comprehensive evidence in support of its rates

under investigation It operates a fleet of 14 vessels consisting
of 7 owned Liberty type vessels 2 of which were acquired in 1959

4 owned C1MAV1type vessels and 3 C1MAV1vessels char

tered from the Maritime Administration the latter of which are

utilized principally during the peak season and remain under

charter in an offhire status when laid up during the off season

Alaska Steam being responsible for all layup and maintenance

expenses A fourth C1MAV1vessel previously chartered by
Alaska Steam was unused and in layup status from September
18 1958 to November 19 1959 and was returned to the Maritime

7 FMC
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Garrison is a nonvessel owning common carrier
2 in the Alas

kan trade The cargo handled by it is entirely containerized it
cargo vans owned by Arctic Terminals Inc and the water serv
ice between Seattle and Alaska is provided by Alaska Steam pur
suant to Agreement No 8173 as amended approved by the Board
under section 15 of the Shipping Act 1916 46USC814 The rates
of Garrison concurred in by Alaska Steam apply between Seat
tle and ports and interior points in the rail belt of Alaska and in
clude pickup and delivery Interior transportation in Alaska is
provided by motor vehicle or by the Alaska Railroad Little evi

dence was presented concerning the operations of Garrison and
no evidence in justification of its rates under investigation was
presented Revenues of Garrison amounting to 15227056 re
ceived during the period January 1 1957 through March 1960

were distributed under a division arrangement with4838755 or
3178 percent going to AIaska Steam 333765 or 219 percent to
Terminal Company2075297 or 1368 percent to the Alaska Rail
road2090782 or 1373 percent to Arctic Terminals Inc5676
911 or 3728 percent to Garrison and the remainder to Valdez
Dock Co and to Garrison to cover cargo insurance The amount

to Arctic Terminals Inc apparently covers the rental of contain
ers and associated equipment and does not appear on the records
of any respondent as an expense In 1958 and 1959 Alaska Steam
received1258854 and2027280 respectively as its share of
Garrison revenues from northbound and southbound military and
commercial cargo Effective January 10 1960 the divisions to
Alaska Steam were substantially increased the increases ranging
from 16 percent on fresh meats to 45 percent on numerous cate
gories of general dry cargo

Freight Lines provides a twiceweekly barge and van service
between Seattle and Alaskan ports in the rail belt area One

weekly sailing calls at Anchorage except that in the winter when
the Anchorage port is inaccessible the call is made at Seward

The other weekly sailing calls the year around at Valdez In ad

dition a new service was inaugurated between Portland Oregon
and Anchorage and one sailing was held in this service prior to
the hearing utilizing chartered space on a barge otherwise op
erating in private carriage Regular monthly service will be of
fered at Portland if the operation is financially and operationally
successful Freight Lines made no direct showing in justification

See Common Carriers by WaterSutra of Express Companies Track Lines and Other
NonVessel Carriers 6FMB 848 1981

FIC
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of its rates under investigation However witnesses and operat
ing data were made available to Hearing Counsel through whose

presentation the evidence of record was submitted As in the case

of Garrison the rates of Freight Lines apply between continen
tal ports and ports at interior points in the Alaskan rail belt area
and include pickup and delivery Transportation within Alaska
is provided generally by motor vehicle except that when Alaska

highways are closed to truck movement piggyback service of the
Alaska Railroad is utilized Freight Lines is presently owned

principally by persons engaged in construction or other busi
nesses in Alaska who utilize that carrier for their shipments
whenever feasible

PSAVL provides a weekly barge and van service between Seat
tle and Seward and twicemonthly sailings between San Fran
cisco and Seward with calls at Whittier for military cargo as re

quired It is a whollyownedsibsidiary of Puget Sound Tug and

Barge Company a contract carrier in the Alaskan trade and a

common carrier in the intercoastal trade between California and
Pacific Northwest ports which in turn is jointly owned by Drum
mond Lighterage Company and Cary Davis Tug and Barge Com

pany PSAVL did not participate voluntarily in the proceeding
and the evidence of record concerning its operations was secured

by means of a subpena daces tecum issued by the presiding Ex
aminer Between April 1958 and January 1960 Puget Sound Tug
and Barge Company as contract carrier provided transportation
for the cargoes of Coastwise Line originated in California and des
tined to Alaska which were transshipped at Seattle presumably
in lieu of the interchange arrangement between Coastwise Line
and Alaska Steam discussed in General Increases in Alaska Rates
and Charges supra at pages 4889

The last prior general rate increase in the Alaska trade of 15

percent became effective in full in April 1958 and was found just
and reasonable by the Federal Maritime Board in General In
creases in Alaska Rates and Charges supra The respondents
do not rely upon any particular cost increases occurring since that
time in justification of the increased rates here involved Alaska
Steam shows that longshore wages have increased 115percent
at Pacific Coast ports and 61percent nt Alaskan ports On the
other hand costs for standard bunker fuel oil decreased from 325
per barrel in June 1957 to 240 in March 1959 and to2375 in
December 1959 and costs for PS 300 fuel oil decreased from

305 per barrel to29925 in December 1959

7 FMC
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Table I below shows the total cargo
3 carried by Alaska Steam

in the Alaskan trade in the years 19551959 and that projected by
it for 1960 and the number of vessel voyages completed or pro

jected during the same period

TABLEICargo and Voyages of Alaska Steam

Projected
1955 1956 1957 1958 1959 1960

Cargo 514301 532214 481411 482202 461000 472392

Voyages 173 169 161 163 176 184

Table II below shows a breakdown of the 1958 and 1959 cargo

carryings of Alaska Steam by direction and by type of cargo

TABLEIICargo of Alaska Steam by Direction

Northbound Intermediate Southbound

1958 1959 1958 1959 1958 1959

Commercial 264108
Military 74562
Mail 5739

Totals 344409 364867 6946 3898 130847 92235

Table III below shows the latest information of record concern

ing the northbound and southbound carryings of Alaska Steam

during the first 7 months of 1960 as compared with the same pe

riod in 1959 The Garrison cargo listed reflects the commercial

cargo handled by that carrier and transported by water by Alaska

Steam under the arrangement referred to above and also the car

go handled in the same fashion by Garrison for agencies of the

Department of Defense under military tender rates The final

hearing session in the proceeding was concluded on December 6
1960

In the periods shown in Table III interport Alaskan cargo was

relatively stable but insignificant being 2280 tons in 1959 and 2

087 tons in 1960 Total tonnage handled in the first 7 months was

232832 tons in 1959 and 258898 tons in 1960 reflecting a 111

percent increase in 1960 over 1959 as compared with the 25per

cent increase for the full year 1960 projected by Alaska Steam as

shown in Table I

In this report cargo tonnage is shown in payable tons ietons as freighted on a weight

or measurement ton basis

278090 6933 3889 114215 76875

79780 15663 14268

6997 13 9 969 1092
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TABLEIIIAlaska Steam Tonnage First 7 Months of 1959 and 1960

NORTHBOUND SOUTHBOUND
1959 1960 1959 1960

Commercial 140501 153507 17011 19359
Garrison 28789 30426 1795 1367
Military 32542 35801 5778 11017
Mail 3630 4548 506 786

Totals 205462 224282 25090 32529

DISCUSSION

The Examiner rejected Alaska Steamscargo projection of 472
392 tons for the year 1960 concluding that Alaska Steam carry

ings would amount to 511000 tons or some 38600 tons more than

projected by it Alaska Steam excepted to the Examinerscon

clusions

In rejecting Alaska Steams projection the Examiner pointed
out that Tables II and III indicate an increasing trend in Alaska
Steams northbound carryings and that during the first 7 months
of 1960 Alaska Steams total cargo increased by 29153 tons over

the same period in 1959 or about 25times the amount of increase

predicted by Alaska Steam for the entire year The Examiner
found that the tonnages of commercial and military cargo for the
first 7 months of 1960 exceeded those of the same period in 1959
by 126and then projected this rate of increase over the fullyear
and arrived at a total of 519086 tons or 46694 tons more

than projected by Alaska Steam and 59IS6 tons more than car

ried by Alaska Steam in 1959 However taking intoconsiderationcertain factors and allowing for competition the Examiner

projected Alaska Steams 1960 tonnage at about 511000 tons or

38600 tons more than the increase projected by Alaska Steam
While the Examiner may have been correct in his projection for
the year 1960 certain facts in the record show that 1960 was to be
a better than average year for cargo carryings in the Alaskan
trade These factors are

1 A prediction was made that there would be an exceptionally
large salmon pack in Bristol Bay based on evidence them avail
able as of August 1 1960 at the time of the hearing there was evi
dence that in southeastern Alaska the salmon run in 1960 was the
lowest since records had been kept but in other areas averages
were well up including Bristol Bay where a large increase was

shownanincrease of 17967 revenue tons as of July 27 1960
and

7 FMC
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2 A large movement of MSTS cargo during thq summer and

fall of 1960 after the Navy withdrew three ships from service in

the Alaskan trade In the Bristol Bay area if the salmon pack
was as large as it appeared it might be in July 1960 it could be
surmised that the added local income would create a demand for

merchandise to be shipped northbound which would also increase

1960 carryings
The above would create a temporary increase for 1960 which

we do not believe represents a steady level of carryings for the

future

In Docket No 828 it was shown that Alaska Steamsrevenue

tons carried fluctuated but declined generally from 690626 rev

enue tons in 1949 with the exception of a peak year in 1951 result

ing from the Korean War The first year shown in this record

was 1955 when 514301 tons were carried In 1958 482202 tons

were carried and in 1959 461000 tons were carried For 1960 re

spondent projected 472392 tons The evidence in the record pointsa
to the fact that while the population and economy of Alaska might
be increasing somewhat participation by Alaska Steam in Com

merce is not A variety of inhibiting factors was shown in the

record

1 Competition by water carriers with different forms of trans

portation iebarge transportation is increasing

2 MSTScargo would decrease as a result of decreased mil

itary activity

3 The Fairbanks area was actively trying to divert parcel mail

deliveries to trucks causing a probable loss of this cargo in the

future

4 The use of highway motor carriers would increase

5 Construction material carryings in connection with the de

fense early warning system line had been completed
6 There has been some direct importation into the Anchorage

area from foreign countries of steel pipe and building materials

and

7 No industrial expansion was foreseen in Ketchikan

8 Generally conditions in the trade are changing and it is not

possible to see clearly any expanding factors as far as Alaska

Steams service is concerned although some offsetting factors

in favor of respondent were shown

7 FMC
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However certainoffsetting factors are present
1 Service has been improved by Alaska Steam through the ad

dition of voyages which however have increased expenses with

no corresponding increase in cargo

2 Alaska Steam has started some container service which

promises economies in operations
Thus on the basis of the entire record before us we find that the

projection of Alaska Steam of 472392 tons more closely approxi
mates the reasonably expectable level of future carryings than

does the Examinersprojection restricted as it was to the single
better than average year 1960 Accordingly we will base our de

terminations on cargo carryings by Alaska Steam of 472392 tons

Table IV below shows the result of its operation in the Alaskan

trade claimed by Alaska Steam for the years 1958 and 1959 and

the constructed results for 1960

TABLE IVOperating Results Claimed by Alaska Steam

1958 1959 1960

Constructed

Revenues 15718157 16185665 17673521
Expenses 14848824 15992656 17140098

Net before Income Tax 869333 193009 533423
Estimated Income Tax 452053 100365 277380

Net after Tax 417280 92644 256043

The revenues projected for the year 1960 include actual reve

nues for the first 5 months of the year estimated revenues based

upon the cargo projection for the last 7 months of the year and

1253533 attributable to the rate increase here involved as ap

plied to commercial cargo which became effective on January
10 1960 Expenses for that year are based upon actual expenses

for the first 5 months actual expenses for the last 7 months of

1959 adjusted to include expenses of557107 for 6 additional voy

ages required during the last 7 months of 1960 to bring the total

voyages up to the 184 projected for the year and also adjusted to
reflect for the last 7 months of 1960 increased costs of 304071
due to crew and stevedoring wage increases not reflected in the

1959 figures and constructive increases added to reflect for the

full year 1960 wage and other cost increases occurring or expected
to occur during the year

The Examiner at the outset disallowed interest on vessel mort

gages in the amounts of 31582 in 1958 and 33070 in 1959 and

no exception was taken to this action withwhich we agree

7 FMC
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The Examiner disallowed as operating expense deposits in the

Skinner Trust of 39620 in 1958 and 10500 in 1959 The Trust

was shown to be a depositary of charitable donations by the affili

ated companies in the Skinner holding company system and recipi
ents of donations therefrom are all recognized objects of chari
table contributions Since charitable donations have been

recognized as justified if for the public good as these are we

will recognize expenses for charity as eligible expenses charge
able to the shipping public and allowable for ratemaking pur
poses The Examinersexclusion of expenses for contributions

is reversed

The Examiner allowed expenses for unfunded liability portions
of payments into the Skinner Pension Fund Reserve amortizable

over a period of ten years Payments by Alaska Steam for such
costs were 94784 in 1958 and 70900 in 1959 Pension payments
are in the nature of wages and constitute a present benefit to em

ployees and the use of a tenyear period of amortization for com

putation of unfunded liability being allowed for tax purposes
seems to us to be a reasonable exercise of managementsdiscre
tion The exception to the allowance of this expense is rejected

The Examiner allowed certain inactive vessel expenses incur
red because of the need to layup some ships during the winter
months when activity in the Alaskan service is diminished or of
the need to take ships out of Alaska service for other reasons
and also made pro rata allocations of inactive vessel expense to
charter service in recognition of the fact that the ships were char

tered to others when not used in Alaska service The Examiner
reduced expenses by disallowing3312 in 1958 and8479 in 1959

We do not agree that charter service should bear part of inac
tive vessel expenses and the Examiners reduction of vessel lay
up expense on this account is reversed We recognize that by
chartering its vessels as charters became available during the off

season Alaska Steam has thereby reduced the inactive vessel ex

pense which would otherwise have accrued To further reduce

the remaining inactive vessel expense by an allocation to the char

ter operations does not appear to us to be either appropriate nor

in accordance with sound accounting practice

The Examiner allowed inactive vessel expenses for the Pali
sana from September 18 1958 to December 31 1958 in the amount
of7359 but disallowed such expenses from January 1 1959 to
November 19 1959 in the amount of 24313 because in 1959 the

7FMC
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ship was not used or useful in the Alaskan trade In March 1959

two ships the Nenana and Talkeetna were purchased to supplant
the Palisana The layup expense however is a nonrecurring
one and its inclusion in predicting Alaska Steamsresults under

the increased rates would unduly distort such results

Certain other preinaugural expenses for the same two newly
acquired ships were incurred in early 1959 in the amount of 117
477 for expenses required to fit them for the Alaskan service The

Examiner disallowed preinaugural expenses on the ground that

they were capital costs rather than expenses Alaska Steam how

ever distinguished between its capital costs of 24325 and the

balance which was described as for maintenance and repair work

There was no evidence to show the work was not maintenance

and repair The Examiner simply relied on the fact that work

was done before the ships were put in service as a basis for clas

sifying the expenses as capital costs It is not proper to convert

iaintenance and repair work into capital improvements just be

cause the work was done before putting the ships into service and

for the purpose of making them suitable for Alaskan service

More evidence than the timing and purpose of the work

was needed but not supplied by those urging the contrary The

exceptions to the Examinersexclusion of this amount is

sustained

The Examiner also allowed inactive vessel expenses for the

Coastal Monarch of8736 in 1958 and 23195 in 1959 The win

ter layup in 1958 is a normal incident of the trade and the inactive

status of the ship in 1959 was caused by declines in cargo handled
and we agree that the allowance of expenses was proper

Exception was taken to the Examinersallowance of an ex

pense of 20000 to replenish the reserve for redelivery expenses
which had been depleted by about 18400 to defray redelivery

expenses for the Palisana Since the redelivery expense would be

allowable there is no abuse of discretion in first using reserve

funds and then later restoring funds to the reserve which were

used for this purpose The exception to the Examinersaction is

rejected

Depreciation expense was claimed on the basis of a20year life

for all ships in Alaska Steamsfleet except the Nenana and the

Talkeetna to which a 25year life was assigned We agree with

the Examiner that the vessels owned by Alaska Steam have been

extensively modified to fit them for the Alaskan trade and ae

7 FMC
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cordingly are not ordinarily adaptable for use in other trades
without reconversion They are United States Maritime Commis
sionbuilt ships which are durable according to the testimony of
Alaska Steams expert witness on ship valuation and vessel re

production costs and which with proper maintenance will sail
for as much as 30 years Alaska Steam provides for regu
lar maintenance and repair of its vessels the cost of which is

charged to the Alaskan trade Despite the fact that most of the
vessels were built in 1944 and are nearing the end of a 20year
life the record is devoid of any indication that vessel replace
ment is contemplated by Alaska Steam in the foreseeable future
Since 1951 capitalized improvements costing 876974 have been
added to the vessels many of them required for the container
ized service and a number of these were made in 1958 and 1959
which would on the basis of a20year vessel life be depreciated
over short periods ranging from 36 to 60 months Alaska Steam
has assigned to the vessels salvage values which appear to rep
resent minimum scrap values and in some instances no salvage
values whatever an indication that it intends to utilize its vessels
for the fullest term possible In the case of the Nenana and Tal

keetna Alaska Steam is already taking depreciation on a 25

year life and the record discloses no reason why similar depre
ciation practices should not be followed with respect to the
remainder of the fleet

Depreciation accounting is a system of accounting which aims
to distribute the cost or other basic value of tangible capital as

sets less salvage over the estimated useful life of the unit in a

systematic and rational manner The predictions of estimated
use life of the assets must meet the controlling test of experience
otherwise the amounts charged to operating expenses for depre
ciation are excessive and to that extent users of the regulated
service are required to provide in effect capital contributions
rather than amounts representing the consumption of capital on

a cost basis It is clear on this record that the minimum vessel

life reasonably attributable to the fleet of Alaska Steam is 25

years Accordingly the adjustments to Alaska Steams deprecia
tion charges contended for by the State of Alaska as stated above
are necessary Allocation of a portion of depreciation expenses
to offshore charter services is proper as a part of the cost of such

services

7 FBC
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In 1958 Alaska Steam as a carrier in the Alaskan trade partic
ipated in a joint venture to provide transportation service for the

Department of Defense between points in California and Washing
ton and certain isolated points in Alaska for the purpose of sup
plying defense installations The transportation services neces

sary included a combination of land water and barge services

which could not have been supplied by any one of the joint ven

turers individually Alaska Steam credited to the Alaskan trade
for that year revenues equal to the normal tariff charges on the
items handled by it but failed to credit to the trade 138036 of
additional profits earned under the joint venture

Profits from the unregulated noncommon carrier service in
a joint venture contract operations are not a recurring item in

Alaska SS Cos operation While some days are devoted each

year to this socalled offshore service principally in connection

with the Department of Defense shipments the periods each year
are quite variable and the amount of revenue unpredictable In

clusion of such amounts as are profits or losses would distort

common carrier tariff income in the revenue projections by such

unrelated operations in noncommon carrier services hence the

130000 figure used by the Examiner will not be included in our

revenue projections nor credited to respondents revenues The

exception to the Examiners inclusion of such profits is sustained

The Examiner excluded from 1958 and 1959 revenue experience
used in his projection for 1960 amounts received by Alaska Steam

from insurers representing amounts due in excess of actual ex

penses incurred in repairing the Coastal Monarch from fire dam

age The exclusion was proper since this too is anonrecurring
item the inclusion of which would distort results designed to

project as near normal a year as possible for rate purposes

The Examiner in line with our decision in Atlantic Gulf
Puerto Rico General Rate Increase 7 FMC 87 1962 credited

to the regulated trade profits realized from terminal and manage
ment operations performed by affiliates of Alaska Steam The ex

ception to this action is rejected
With regard to profits of affiliates we have established the prin

ciple of protecting the shipping public from the siphoningoff of

revenues by affiliates of the regulated carrier Pacific Coast
Hawaii and AtlanticGulfHawaii General Increases in Rates

7 FMC
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7FMC 260 1962 This principle exists without regard to the

claimed reasonableness of the charges because the usual buyer
seller conflict does not operate freely where closely related com

panies deal with each other Gains to one side of the buyerseller

equation are necessarily reflected in losses to the other before a

contract is closed in the usual negotiation Concessions of inter

est between the parties are necessary here and there in reaching
a contract but where the parties are subject to common control

or one dominates the other by effective control through legal
affiliation the negotiation is distorted so as to require unnecessary

concessions by one side to the other The resulting price serves

as a poor measure of value for use as a factor in deciding on the

reasonableness or justness of rates The contract in question
with Alaska Terminal is a perfect example of such distorted bar

gaining and of the reason for the principle Alaska Steam rea

sonably assured of its cost from approved rates has made gener

ous concessions to Alaska Terminal by negotiating a costplus
contract Charges are not fixed but are based on costs and the

contract contains escalation clauseswhich cause an assured profit
at shippers expense regardless of changes in costs to Alaska

Terminal Any profit goes to the Skinner Corp which effectively
controls both the bargaining parties The leases of office space
and wharf and other property from Arctic Terminals and Ketchi

kan Wharf Co also affiliates of Alaska Steam are subject to simi

lar infirmities The ascertainable profits of 107211 after taxes

derived by Alaska Steams affiliate under the Skinner Corporation
holding company Alaska Terminal and Ketchikan will be added

to revenues by a credit to Alaska Steamsnet profit after taxes

As a result of the foregoing we have found the estimates

of Alaska Steam as to its 1960 revenues based on projected cargo

carryings at the proposed new rates are reliable and probative
After making no additions to revenues for joint venture profits
and disregarding the Examiners additional traffic projections
as not supported by the record the amount of such estimated rev

enue is found to be17673521

7 FMC
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Revenue 17673521
Voyage Expense 14507060

Net 3166461

Administrative and General Expense 1648465
Depreciation 363644
Inactive Vessel Expense 402684

Total 2414793

Net Income before Federal Income Tax 751668
Federal Income Tax 385367

Net Income after Income Tax 366301
Profits of Related Companies 107211

Net Income 473512

Alaska Steam claims21130417 as a rate base as of December

31 1959 the approximate date upon which the rate increases here

involved became effective consisting of8991862 for owned and

chartered vessels valued at the average of net book value and re

production cost depreciated1020693 as the fair value of other
owned property and equipment having a net book value of 306
8271072893 representing the net book value of container vans

and associated equipment owned by the Alaska Railroad used in
the service of Alaska Steam and onehalf of the net book value
of similar equipment owned by Arctic Terminals Inc 508059
as the fair value of terminal equipment owned by Terminal Com

pany of which the net book value is 1061935410117 as the fair

value of the pier and equipment owned by the Port of Seattle and
leased by Terminal Company having a net value on the books of
the Port of Seattle of25447833331226 as working capital
computed on the basis recognized by the United States Maritime
Commission in Alaskan Rates 2USMC558 5667639 6446
and 795567 as going concern value representing 10 percent of the

claimed value ofowned assets

In Atlantic GulfPuerto Rico General Increases in Rates and

Charges 7 FMC87 1962 we held with respect to com

mon carriers by water in interstate commerce as defined in the

first section of the Act operating between the United States and
Puerto Rico a that the cost of property used but not owned by
the carriers should not be included in the rate base b that we

would utilize the prudent investment standard to determine the

fair value of property being devoted to the service of the public
in the domestic offshore trades and c that working capital

7 FMC
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should be an amount approximately equal to one round average
voyage expense of each ship in the serviee The facts here re

garding the Alaska trade are so similar to those in the Puerto Rico
trade as to justify following these principles and applying them to
Alaska Steam Both trades involve regularly scheduled steamship
service from the mainland of the United States to nearby areas
served by unsubsidized ships of U S registry engaged in ocean
transportation The Alaska service is more seasonal requires
some irregular service to manyports in outlying areas of Alaska
and is more hazardous in many respects than Puerto Rico serv
ice but respondentslong experience in the trade has enabled it
to provide a relatively stabilized service with an established nu
cleus of owned property devoted to the trade Its many years of
experience have enabled Alaska Steam to adjust its rates and in
surance coverages to the risks involved The differences are not

sufficient to justify different treatment of the valuation of the

rate base property The Hawaii trade is also similar and we

have applied such a test to carriers in that trade too Pacific
CoastHawaii and AtlanticGulfHawaii General Increases in

Rates 7 FMC 260 1962 The respondent has a sub

stantial investment in assets which it owns and which are used
and useful in providing service to the shipping public and on

which respondent is entitled to earn a just reasonable return Only
owned property will be considered for inclusion in the rate base
and the claimed going concern value will be excluded Ex

penses in the form of rent or charter hire of ships are allowable
charges to shippers for non owned property but shippers should
not in addition pay for a return on such property where no in
vestment is at stake Going concern value is value built up by
developmental outlays charged to operating expenses and paid
for by previous shippers over the developmental years To grant
seasoned companies such as respondent a right to continue earn
ing a return on going concern value as though it were an existing
investment is an unfair form of double charging against shippers
The working capital rule of the Puerto Rico case is equally ap
plicable We have established as the measure of what a regu
lated carrier is entitled to for working capital in the rate base an
amount equal to one round average voyage expense of each ship
in the service Such a measure has been found to provide ade
quate amounts to meet the need which arises from the time lag
between payment by carriers of expenses and receipt of payment
for services in respect of which the services are incurred In a

7 FMC
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regulated business such as respondents where rate increases can

lag behind cost increases or where existing rates must provide
for temporarily unprofitable operations the need to provide a

substantial reserve exists Other factors affecting this general
ized measure of judgment are the rate of working capital turn

over the seasonality of the business which here is extreme and
the credit terms on which service is rendered Accounts receiv
able of respondent in 1959 were over half its current assets It is
noted that Alaska Steam had a December 31 1959 working capi
tal consisting of an excess of current assets over current liabili
ties of1578106 The amount ofworking capital needed for these

purposes cannot be determined with exactitude but in our judg
ment the one round average voyage expense rule has proven sat

isfactory and is adopted for this respondent Such a rule produces
902004

Depreciation as noted above will be accrued after December 31
1957 on the basis of a 25year life for Alaska Steams entire fleet

After reflecting the foregoing revisions in Alaska Steamsfig
ures we find the following as regards respondents rate base as

of December 31 1959

VesselsOriginal Cost Plus Betterments 6270762
Less Accumulated Depreciation 2455183

Net 3815579
OkherShipping Property and Equipment 306827
Terminal Property Owned by

Alaska Terminal Stevedoring Co 140283
The Ketchikan Wharf Co 58138

Working Capital 902004

Total Rate Base 5222831

Just and reasonable rates should provide enough out of reve

nues from the regulated service to meet all allowable expenses of

providing service including the cost of acquiring or retaining the

capital needed to provide service We have recognized that regu
lated carriers should be permitted through charges to shippers
to meet all actual legitimate costs of rendering service in the reg
ulated trade and consistency seems to require that in allowing a

respondent rates sufficient to cover its total recognized costs the
costs of capital or earnings required to retain capital in the busi
ness or to reward ownermanagers should be one of these An ac

tual cost measure should be used as far as possible throughout the

ratefixing process including the cost of capital Under this

7 FMC
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method the level of earnings needed to pay ihterest on respond
ents notes and to pay dividends adequate to give stockholders a
return comparable with other investments having a comparable
risk should be allowable One test of fairness of the rate of return

is its ability to accomplish this capital attracting or capital re
taining function

The record on this subject contains only the testimony of two
witnesses on behalf of respondents and the documents they relied
upon which were admitted as exhibits These show their testi

mony that a rate of return within the range of 15 to 20 percent
was necessary on the amount of equity capital required and em
ployed to perform the Alaska service In their opinion the capital
attracting function would be performed in the light of the risks of
the Alaskan trade and business conditions in transportation to
Alaska if such a return were achieved by investors

Respondentssecurities evidencing its investment in ships are
not sold in the market for securities accordingly there is no evi
dence of any market place valuation of the required dividend re
turns on such investment Expert testimony had to be taken as
the next best available guide

Comparisons with a public stock offering of Lykes in 1958 and
Pacific Far East Lines in 1955 showed with regard to Lykes a
cost of 2089 and a rate of return on net tangible assets of926
and with regard to PFEL a cost of 2660 and a rate of return
on net tangible assets in 1958 of 506 and over a period from
1954 to 1958 an average of 1476 The method of valuing net
tangible assets was not shown Some infirmities in respondents
method of arriving at this data was shown and the evidence in this
record on the rate of return is admittedly meagre but it is accept
able Intervenors did not produce any opposing witnesses or evi
dence or testimony for our consideration We conclude on this

record that rates which produce a return of907 are not unjust
or unreasonable

Alaska Steam excepts to the Examiners failure to use an op
erating ratio test of lawfulness of the rates The operating ratio
test of justness and reasonableness of rates is not applicable
where as here the regulated carrier has a substantial invest

ment in property used and useful in providing service The test

has been uniformly rejected in such cases General Increase in

Ala can Rates supra Atlantic GulfPuerto Rico General In
crease in Rates and Charges supra This method is some

FMC
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times used when it is impracticable to determine investment val

ues or where the regulated carrier has no capital investment in

transportation property but this is not a factor in regard to

Alaska Steam

The Examiner was correct in refusing to consider the operating
ratio as a measure of the justness and reasonableness of Alaska
Steamsrates

The Examiner referred to our precedents affirming the princi
ple that the dominant carrier in anoncontiguous domestic trade
will be taken as the ratemaking line citing decisions and con

cluded that such a principle was promulgated for use in this
trade Our past decisions were not rules promulgated for use

in this trade but were based on the facts of those proceedings
The facts in this case show that the ratemaking carrier test is
not applicable Alaska Freight provides barge service twice

weekly between Seattle and Tacoma Washington and Anchorage
or Seward Alaska and offers voyages from San Francisco Sta
tistics and data concerning Alaska Freightsrates schedules and

tonnages are in the record but there is no detailed information

concerning its rate base revenues expenses and returns Alaska
Freight took the position that the proper level of rates in the
Alaska trade is determinable from an examination of the opera
tions of Alaska Steam

Garrison operates no ships and the record contains no property
valuation or other evidence of its rate base revenues expenses
and return nor did Garrison file any briefs herein

PSAVL makes one departure each Saturday from Seattle to

Seward using three specially built barges for van contain
ers PSAVL provides no service to the rest of Alaska Alaska
Steam provides service by selfpropelled ships carrying miscel
laneous cargo In the first six months of 1960 Alaska Steam car

ried 86240 revenue tons of Seward area cargo and all the PSAVL
Coastwise and Alaska Freight respondents carried 73633 revenue

tons PSAVL carried 26067 revenue tons Coastwise 9381 rev

enue tons and Alaska Freight 38185 revenue tons The latter
carrier respondents do not serve other areas of Alaska The dif
ference in services offered by these carriers and the lack of any
dominance in the amount of tonnages carried in the areas where

they are competitive justify the exclusion of any rate making car

rier theory
The exception by PSAVL that the rate making carrier theory is

inapplicable is sustained

7 FMC
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The record herein is insufficient for us to reach any conclusions

as to the justness and reasonableness of the rates of Garrison or

Alaska Freight or PSAVL A determination as to the rates of

these respondents must be made since our conclusions are that
the rates of Alaska Steam do not control the rates for the differ ICE

ent service of Garrison Alaska Freight or PSAVL
We conclude that this proceeding should be remanded to the

Examiner for further hearing and in order that the full record

herein shall contain probative and substantial evidence sufficient
for the Commission to make valid determinations as to the law

fulness of the rates under investigation respondents should pro

duce at such further hearing or make available to interveners

and Hearing Counsel such original and underlying books rec

ords accounts and worksheets including corporate profit and

loss statements and balance sheets as are required to determine

the probative value of the evidence the accuracy of computa
tions and allocations between regulated and nonregulated activi

ties if any and the scope and accuracy of corporate transactions

Further there should be full disclosure of data with respect to

arfy sales or transfers of corporate assets which would be rele

vant and material in determining accurately the fair value of

properties and assets devoted to this Alaskan service

The proceedings as to respondent Alaska Steam shall be dis

missed
No conclusions are reached as regards to the rates of Coast

wise in view of the fact that it ceased to operate before the hear

ing was closed and the proceedings will be discontinued as

regards Coastwise

The exceptions of the General Services Administration 1 that

the initial decision improperly raises the question of the authority
of the Commission to order reparation in a proceeding instituted

on its own motion is disposed of by our ultimate conclusion ap

proving Alaska Steamsrates and eliminating the need for repa

ration

We conclude

1 That the increased rates of Alaska Steam subject to this

proceeding are just reasonable and lawful since their effective

date and during the pendency of this proceeding and

2 That there is insufficient evidence to make any findings on

the justness reasonableness and lawfulness of the rates of Garri

son Alaska Freight and PSAVL

An order will be entered

7 FMC
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FEDERAL MARITIME COMMISSION

No 881

GENERAL INCREASES IN ALASKAN RATES AND CHARGES

Full investigation of the matters and things involved in this pro

ceeding having been had and the Commission on April 30 1963
having made and entered of record a report stating its conclu

sions and decisions thereon which report is hereby referred to

and made a part hereof and having found 1 that the proposed
rates charges tariffs and regulations of respondent Alaska

Steamship Company herein under investigation are just reas

onable and lawful 2 that the proposed rates charges tariffs
and regulations of respondents Puget Sound Alaska Van Lines
Inc Garrison Fast Freight Division of Consolidated Freight
waysInc and Alaska Freight Lines Inc should be subject to

further investigation and 3 that Coastwise Line has withdrawn

its services from the Alaskan trade
It is ordered That this proceeding be and it is hereby discon

tinued as to respondents Alaska Steamship Company and Coast

wise Line and remanded to an Examiner for further investiga
tion with respect to rates of respondents Puget Sound Alaska Van

Lines Inc Garrison Fast Freight Division of Consolidated
Freightways Inc and Alaska Freight Lines Inc

By the Commission April 30 1963

Signed THOMAS LISI

Secretary

7 FMC
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Permission granted to respondent to waive collection of undercharges of
freight on certain shipments of Lutcher 3 A from New York to Santos
Brazil

INITIAL DECISION OF E ROBERT SEAVER PRESIDING EXAMINER

This is an application under Rule 6b of the Commissions

Rules of Practice and Procedure filed December 18 1962 for
permission to waive collection of undercharges of freight on the
following shipments of paper pulp machinery from New York to
Santos Brazil in January February and March 1962

Bill of Lading Freight Competed At
Number Regular Tariff Rate

55

64

45

On the shipments covered by BL Nos 55 and 64 the higher
rate under the regular tariff of the River Plate and Brazil Confer
ence on file with the Commission was charged initially and paid
to respondent the carrier for the account of Lutcher S A the
consignee The excess of that tariff rate over the project rate
was later refunded to Lutcher by respondent In the case of the

This decision became the decision of the Commission on Mai 7 1963 See Rules 13 d and
13h Rules of Practice and Procedure 46 CFR 201224 and201228
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SPECIAL DOCKET No 262

LUTCHEE S A

v

COLUMBUS LINE HAMBURGSUEDAMERIKANISCHE

85160

1233909
191858

Freight Charged At
Project Rate

59940

905045
117438

Undercharge

25220

328864
14420

7 FMC
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shipment under BL No 45 the lower project rate was charged
Initially

The member lines of the River Plate and Brazil Conference
acting jointly through the Conference offer special rates to ship
pers of various kinds of machinery to be used in the construction
of industrial projects by the shippers such cargoes being non
commercial in the sense that they are not for resale by the ship
per prior to the proprietary use for which the machinery is
intended In keeping with this practice the Conference chair

man negotiated with representatives of Lutcher S A beginning
Juice 1 1961 and prior to the time of the shipments in question
advised them that they would be charged the project rate on the
shipments involved here

On January 2 1962 a new statute cane into force that for the
first time required water carriers in the foreign commerce of the
United States to file with the Commission tariffs showing all

their rates and charges Section 18 b Shipping Act 1916 as
amended In the confusion incident to the Conference getting its
various tariff schedules on file under the then new statute they
failed to file the page of the tariff covering paper pulp machin
ery until shortly after the dates of the shipments in question The
tariff Correction No 354 Original Page No 534 River Plate and
Brazil Conference Tariff No 12 was filed on April 24 1962

The statute prevents the charging of rates not on file at the time
of the shipment Technically then respondent probably violated
the statute I say probably because an argument might be

made that the charging of the project rate might have been justi
fied under Page No 505 of Tariff No 12 covering project rates on
power plant machinery to Santos or even Page No 507 covering
pulp paper machinery to Buenos Aires being in the same rate
range with Santos Viewing the situation in its worst light the
shipments in question fell between the other tariffs that were

then in effect through mere oversight In such circumstances
the Commission alleviates the burden that would fall upon an

innocent shipper if the higher tariff rate were charged by grant
ing permission to repay an excess freight charge or waive collec
tion of an undercharge due to such oversight Y Higa Enter
prises Ltd v Pacific Far East Line 7 FMC 62 1962 This
waiver does not absolve the carrier from its violation of the

Shipping Act Martini and Rossi v Lykes Bros Steamship Co
Inc 7 FMC 453 1962 It merely shields the carrier from a
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charge of having violated the Act by failure to collect the under

charge
There is no question that the parties acted in good faith Mr

Edward F Hawkins Senior Tariff Examiner on the Commis
sion s staff testified that this Conference is one of the most me

ticulous in following the tariff filing requirements No discrimi
nation will result as between Lutcher and other shippers if the
application is granted because there were no other shippers of
similar equipment on applicant s vessels during the period in

question The shippers to nearby ports received the benefit of

project rates so the granting of the relief requested will actuaIly
tend to eliminate a possible discrimination rather than cause one

An order will be entered granting the application as amended

7 F M C
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SPECIAL DOCKET No 262

UTCHER S A V COLUMBUS LINE HAMBURG SUEDAMERIKA

ISCHE DAMPFSCHIFFFAHRTS GESELLSCHAFT EGGERT AMSINCK

NOTICE OF EFFECTIVE DATE OF DECISION AND

ORDER AUTHORIZING WAIVER OF UNDERCHARGES

No exceptions having been filed to the Initial Decision of the

xaminer and the Commission having determined not to review

ame notice is hereby given in accordance with Rule 13 d of the

Commission s Rules of Practice and Procedure that the Initial

Decision became the decision of the Commission on May 7 1963

It is ordered That the application of Columbus Line to waive

certain undercharges be and it is hereby granted
By the Commission May 7 1963

Signee THOMAS LISI

Secretary

7 F M C
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No 1065

ALEUTIAN MARINE TRANSPORT COMPANY INC RATES FROM

To AND BETWEEN SEATTLE WASHINGTON AND PORTS IN ALASKA

Kates from to and between Seattle Washington and Alaska ports found to
be just and reasonable Order should be entered discontinuing the pr
ceeding

Niels Peter Thomsen President of Aleutian Martin Transport
Company Inc for respondent

Harold L Witaaman and Robert J Blackwell Hearing Counsel

INITIAL DECISION OF A L JORDAN EXAMINER

On August 2 1962 the Commission ordered an investigation un
der the Shipping Act 1916 as amended and the Intercoastal Ship
ping Act 1933 as amended into and concerning the lawfulness
of the rates fares charges rules classifications regulations
and practices contained in respondents tariff schedule naming
freight rates from to and between Seattle Washington and Alas
ka ports designated as FMCF No 4 effective February 16 1962

Notice of investigation and hearing was published in the FED
ERAL REGISTER of August 16 1962 Hearing was held Decem
ber 10 1962 at Seattle Washington No one intervened in the pro
ceeding The State of Alaska filed an informal protest by letter
but did not participate in the hearing On motion of Hearing
Counsel not objected to by respondent the record in FMC Docket
No 990 Alaska Livestock Trading Co Inc v Aleutian Marine

1 This decision became the decision of the Commission on May 7 1968 Rules 13 d and
L3h Rules of Practice and Procedure 46 CFR 201224 201228

592
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ransport Company Inc 7 F M C 387 1962 was incorporated

nto the record of this proceeding
espondent s Service

Respondent operates as a common carrier between Seattle

Vashington Seward and Kodiak Island and Alaska Peninsula

nd Aleutian Island ports and locally between ports on Alaska

eninsula Kodiak Island and Aleutian Islands This service

ince July 1 1961 has been performed by use of one wooden hull

ressel the M V Expansion of 544 gross tons 278 net tons or

0 000 cubic feet It has reefer capacity of approximately 230

neasurement tons The vessel can also accommodate 12 passen

ers The passenger operation is limited primarily to the sum

ner months The general cargo operation is conducted year

Lround on a regular schedule with a 26 day turnaround In addi

ion to its freight and passenger operations respondent maintains

L store on the Expansion selling merchandise at the various

orts along the Aleutian Chain Prior to use of the present Ex

1ansion respondent had operated for seven years another Ex

Jansion about half the size of the present one directly between

eward and the Aleutian Islands not serving Seattle

Respondent s general cargo operations are substantially unbal

lnced Outbound from Seattle the Expansion carries all types
fgeneral cargo and some Government cargo Inbound there is

ittle cargo available most of it during the summer months be

ng carried by Alaska Steamship Company Alaska Steam Re

pondent has attempted to attract frozen crab and other frozen

eafood products as back haul cargo with limited success but

las averaged only about five tons of dry cargo per voyage south

lound

Respondent operates under a mail contract with the Post Office

Department in accordance with 39 V S C 487 a which author

izes the Postmaster General to enter into a contract for the car

riage of mail between Seward and the Aleutians and which pro

vides that the contractor shall furnish and use in the service a

safe seaworthy boat of sufficient size to provide adequate space

for mail passengers and freight Respondent carries mail be

tween Sewar9 Kodiak Island and the Aleutian Islands Alaska

The current contract provides for an annual payment to respond
ent in the amount of 190 000 and expires on June 30 1963 Car

riage of the mail under the contract while obviously essential to

the area served is not so extensive that the mail itself would phys

7 F M C
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ically constitute a substantial tonnage per voyage the average
per voyage for the past two years being a little more than three
tons

Table No 1 below shows the amount of cargo carried by
respondent during the calendar years of 1961 and 1962 in tons

TABLE loo 1 1961 14e11

Seattle to Alaska and general cargo 520 1649

Alentfan Islands cold storage 108 19g

Between Alaskan ports general cargo 628 400

Aleutian Islands and mail 42 34

Alaska to Settle general cargo 20 60

cold storage 850 982

Totals 1668 3291

The rate increase

A comparison of the present tariff with the one it superseded
shows that the commodity rate increases involved in this proceed
ing are between 10 and 136 percent depending on the number of
items compared and including corresponding increases in the
NOS rates As to the latter only a few items were changed As
to these respondent does not generally carry an appreciable
account and the shift was primarily to simplify the tariff rather
than to increase the rates

Respondent based its rate increases on the inclusion of mariite
insurance coverage Under its former rates the shipper purchased
the marine insurance Inclusion of the cost of such insurance now

in the ocean freight results in lower overall charges to the ship
ping public because the shipper cannot acquire the insurance as
cheaply as the carrier

R P Dreitzler Company Dreitzler which specializes in ma
rine insurance and acts as the marine insurance broker for re

spondent explained that because there are inadequate insurance
facilities in Alaska Alaskans allow shippers in Seattle to pur
chase cargo insurance and they in turn pass the charges on Pre
viously the available insurance coverage was not allrisk insur
ance although many Alaskans may not have understood this
There also exists the misconception on the part of Alaskans that
when shipments are made there is an allrisk assumption by the
carrier According to Dreitzler Alaska Steam the principal car
rier in the Alaska trade recently adopted an allrisk assumption
bill of lading which affected respondent directly because Alaska
Steam had allrisk coverage under its bills of lading ie allrisk

7 FMC
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argo insurance provided by the carrier and included as a part of

Ghe freight charges but shippers utilizing respondent s vessel

ad to purchase insurance separately Further shippers patron
izing both Alaska Steam and respondent also found that they had

00 pay a higher insurance premium on shipments via respond
ent s vessel than formerly because the volume of cargo that re

pondent s underwriters would be insuring had been diminished

by the cargo moving under the Alaska Steam all risk bill of lad

ing and the insurance rates increase as the volume of cargo un

derwritten decreases

Shippers also faced the problem that when they utilized

respondent s vessel they could not obtain all risk insurance on

cargo carried aboard a wooden hull vessel

Dreitzler discussed these problems with respondent and vari

ous underwriters and successfully negotiated an all risk cargo
insurance policy which covered cargo carried by respondent at a

premium approximately 50 percent of what it would cost the indi

vidual Alaskan shipper even though the all risk policy was con

siderably broader in coverage The initial annual premium of

22 000 for this all risk policy was computed on the basis of th

value of the estimated tonnage that would be carried in that pe

riod At present the carrier pays a premium of 5 25 for each

ton shipped
Dreitzler infonned respondent that on the basis of projected

tonnage it would have to raise its freight rates 12 13 percent to

meet the added cost of the premium on this insurance This in

crease would also cover losses under a deductible feature of the

policy ie 1000 per voyage Respondent did not desire to

increase its rates by more than 10 percent However according
to Dreitzler s calculations a 10 percent increase would just about

cover the premium but would not be sufficient to offset losses

under the deductible Rates in some cases were increased more

than 10 percent Without calculating the exact tonnage moved

and revenues developed as a result of the increase a fair infer

ence may be drawn that the actual rate increases approximate
that recommended by Dreitzler to cover respondent s insurance

premiums and the losses under the deductible

In 1962 respondent adopted a marine cargo insurance policy
which provides shippers with all risk cargo insurance under the

bill of lading The freight rate increases involved in this proceed
ing were instituted to cover the added cost of this jnsurance and

7 F M C
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the revenue developed from these increases corresponds within
reasonable limits to the premium for this insurance plus losses
that may reasonably be anticipated under the deductible provi
sion of the policy This new insurance provides shippers
with greater insurance coverage than they can obtain individually
at a substantially Iower cost Therefore the benefits accruing to
shippers are unquestionable they receive greater insurance pro
tection for substantially less money

Reduction in wool rate

Although this proceeding primarily involves a general rate in
crease respondent has reduced its rate on wool since the proceed
ing was instituted There are only two shippers of wool from the
Aleutian Islands to Seattle via respondents vessel They each
ship about 100 bags of wool a year or a total for both shippers
of approximately 40 short tons Last summer respondent dis
cussed the wool rate with one of the two shippers and it

was agreed that the rate would be reduced about 50 percent if
carried on deck under a canopy This rate does not appear to
be fully compensatory but it covers out of pocket costs includ
ing insurance coverage with some contribution towards respond
ents other expenses Considering the value of the service to the
wool shippers in the remote area involved the infrequent ship
ments of wool and the fact that respondent is making an overall
profit as later shown the reduced rate on wool is not unreason
ably low Investigation of Increased Rates on Sugar Refined or
Turbinated in Bags in the AtlanticGulf Puerto Rico Trade

7 FMC 404 1962

Rates and services of other carriers

Alaska Steam calls at three or four of the major ports served
by respondent during the summer months Kimbrel Launch

Transportation Company operates the Western Pioneer from Seat
tle to practically all the ports served by respondent Neither

carrier provides year round service comparable to that offered
by respondent Respondent is also the only water carrier carry
ing mail to the Aleutian Islands

Alaska Steamsrates are lower in many instances than respond
ents rates but the two carriers are considerably different in
size and operate different types and number of vessels and their
operations in general are completely dissimilar While the record
furnishes little information about the operation and rates of other

7 FMC



RATES OF ALEUTIAN MARINE TRANSPORT CO INC 597

rriers in this trade none is sufficiently similar to those of re

pondent to make avalid comparison of rates

rlespondent s future operations
Respondent believes its mail contract which expires June 30

1963 will not be renewed and that the mail will go by air carrier

lnstead of water carrier In this case respondent plans to discon

inue its common carrier operations and convert the Ex

pansion into a fishing vessel and use it in the crabbing and fish

ing industry in Alaska If the mail contract is renewed

respondent nevertheless plans on going into the crab business in

Alaska so as to create its own back haul from Alaska to Seattle
Moreover if the mail contract is renewed respondent plans using
a smaller vessel the former South East Alaska Mailboat Fair
banks under charter in the mail service This vessel is 59 feet

long has cargo carrying capacity of 40 tons can carry 6 passen

gers and is operated by a crew of two men Respondent pro

poses if awarded a mail contract to operate the Expansion
between Seattle and the Aleutian Islands as heretofore for a min

imum of eight trips per year and at least on a bi monthly sched

ule during the winter months Regular monthly sailings would

be made from Seattle from May through September The Fair

banks would make the other four trips of the Seward to Nikolski

route whenever there is insufficient freight to justify the sailing
of the Expansion from Seattle and in cases of emergency
should the Expansion be delayed in her schedule due to

weather necessary ship repairs or annual dry docking

Financial Results

The present Expansion was built in 1946 Respondent pur

chased it from the State of Alaska in March or April 1961 for

61 12111 less towing engine sold for 1 600 00 or

Hull 30 560 56

Engine 28 960 55

Outfitting and Improvements 153 047 77

Total 212 568 88

Outfitting and improvements were necessary for the vessel to

pass Coast Guard inspection The hull as outfitted and improved
may be depreciated on a 10 year basis and the engine may be

depreciated on a 5 year basis

Respondent s fiscal year ends on September 30th In its state

ment of earnings respondent shows income and expenses for fis

7 F M C
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cal 1961 and 1962 in summary details in Exhibits 5 and 6 as fol
lows in Table No 2

TABLE No 2Statement of Earnings
1961 Income 1912

23871158 Mail contract 19864823
2370850 Passengers 4065449
4025222 Freight 16461240
165336 Wharfage Hauling 865801
1042244 4168977 Barter sales 3165905 1237879

3126733 Less Cost of sales 1927126

31474810 Total Income 42485592
27181586 Operating Expenses 40979360

4293224 1506232
3994118 General Administrative 4339436

Expenses

299106 Operating Profit loss 2833204
Other Income

46876 Interest income 0

Gain on sale of bands
127998 and equipment 0
19915 Miscellaneous 106737

0 Gain on sale of boat 2053113

493895 673354
Other Charges

510753 Interest expense 1282641
Expense of idle equipment

including depreciation of
58000 for 1961 and

119945 101945 for 1962 129705

136803 Net Earnings loss 2085700

Respondent has inappropriately included in operating expenses
for 1962 an item in the amount of 8599857 for depreciation of
vessel and amortization of outfitting costs of the present Expan
sion over the 2year life of the present mail contract The ap
propriate amount for this item is2415278 That is305600for
the vessel hull on a 10year life basis 1530478 for outfitting on
a 10year basis and579200 for engine on a 5year basis The
difference therefore in the amount applied by respondent and
the appropriate amount is 6184579 This results in a writeoff
of 6184579 in 1962 and is directly related to the net loss shown
by respondent for that year

Respondent however was not in a loss position on September
30 1962 as shown in Table No 2 This loss as before stated re
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mlted from an extremely accelerated write off of the outfitting
osts of the present Expansion While it may seem logical to

respondent to depreciate these cbsts over the two year life of

the mail contract these expenses as before stated were neces

sary to outfit the vessel and to meet Coast Guard inspection re

quirements which are not restricted to vessels carrying mail

An accurate and reasonable write off of these costs would corre

spond to the life of the hull which is depreciated realistically at

ten years A reasonable life of the engine for depreciation allow

ance is five years

Respondent also inappropriately lists a nbnrecurring gain on

the sale of a capital asset as part of its arnings for the

year ended September 30 1962 This was the gain on the prior
Expansion and amounted to 20 53113

Under other charges in 1962 respondent inappropriately in

cludes an item of Hinterest expense in the amount of 12 82641

Atlantic Gulf Puerto Rico General Increase in Rates and

Charges 7 F M C 87 113 1962 Also under other charges
in 1962 respondent inappropriately includes expense of idle

equipment including depreciation thereon in the amount of
1 297 05

Adjusting respondent s statement of earnings for 1962 to reflect
the findings above excluding because not explained an item un

der other income noted as miscellaneous in the amount of

1 067 37 respondent s operations in 1962 resulted in a gross

profit of 33 513 75 instead of the losses claimed by respondent in

Table No 2

The following table No 3 reflects the accurate financial re

sults of respondent s 1962 operations
TABLE No 3 Income Statement Year Ended September 90 1962

Revenue 424 855 92

Operating Expense 322 416 33

Depreciation 25 53148

347 947 81
43 394 36

391 342 17

33 513 76
11 927 00 1
21 586 76

Rate Base 234 51444

9 20

Administrative and General Expense

Gross Profit

Less Federal Income Tax
Net Profit

Rate of Return

1 33 513 75 @ 52 17 427 less 5 500 11 927 00
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2 see Table No 4 below
Table No 4 shows respondentsrate base in accordance with

the prudent investment standard adopted by the Commission in
Atlantic Gulf Puerto Rico General Increase in Rates and

Charges stiff
TaaLz No 4 ate Ease September 30 1062

Vessel Original Cost plus Betterments 21256888 a
Less Accumulated Depreciation 1207650

Net 20049238
Other Equipment Devoted to Trade 460676
Working Capital 2941530 b

Total Bate Base 23451444

s see page 7

b Average Voyage Expenses

While operating revenues increased during kcal 1962 to 424
85592 from 31474810for the same period in fiscal 1961 wages
and other operating expenses also increased substantially An

added expense for 1962 was the insurance premium for the re
cently instituted allrisk cargo insurance

No separation or allocation is made of mail cargo revenues
and expenses for the mail tonnage moved is not in proportion
to the amount paid under the mail contract The statute author
izing the nail contract contemplates more than mail service to
be furnished under the contract and in effect is a subsidy which
helps to provide overall common carrier service to the area in
volved It is obvious that but for the revenue respondent derives
from the mail contract the service here involved could not be
profitably maintained

Based upon the calculations shown in Tables 3 and 4 respond
ents rate of return for fiscal 1962 after taxes was 920 percent
It is found that such rate of return is not excessive

ULTIMATE CONCLUSION

Upon consideration of the foregoing it is found and concluded
that respondentsrates here under investigation from to and be
tween Seattle Washington and Alaska ports are just and reason
able An order should be entered discontinuing the proceeding

7 FMC
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FEDERAL MARITIME COMMISSION

No 1065

ALEUTIAN MARINE TRANSPORT COMPANY INC RATES FROM

To AND BETWEEN SEATTLE WASHINGTON AND PORTS IN ALASKA

NOTICE OF EFFECTIVE DATE OF DECISION

AND ORDER DISCONTINUING INVESTIGATION

No exceptions having been filed to the Initial Decision of the

Examiner and the Commission having determined not to review
same notice is hereby given in accordance with Rule 13 d of

the Commission s Rules of Practice and Procedure that the Ini

tial Decision became the decision of the Commission on May 7

1963

It is ordered That this proceeding be and it is hereby discon

tinued

By the Commission May 7 1963

Signed THOMAS LISI

Secretary

7 F M C
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SPECIAL DOCKET No 265

LYKES BROS STEAMSHIP CO INC ApPLICATION FOR AUTHORITY

TO REFUND IN PART FREIGHT CHARGES COLLECTED ON SHIPMENT

VIA SS HARRY CULBREATH FROM DURBAN SOUTH AFRICA TO

HOUSTON TEXAS

Decided June 4 1963

Application of Lykes Bros Steamship Co to refund certain overcharges
pursuant to Rule 6 b granted

Terriberry Rault Carroll Yancey Farrell for applicant
Charles E Morgan Hearing Examiner

REPORT OF THE COMMISSION

THOS E STAKEM Chairman ASHTON C BARRETT Vice Chai1
man JOHN HARLLEE JOHN S PATTERSON JAMES V DAY Com
missioners

BY THE COMMISSION
Lykes Bros Steamship Co Inc Lykes filed an application

pursuant to Rule 6 b of the Commission s Rules of Practice and
Procedure for permission to make a partial refund of freight on

a small shipment of water fosfatefed ers from Durban South
Africa to Houston Texas in October 1962

The shipment consisted of five cartons weighing 500 pounds
and measuring 60 cubic feet or 15 measurement tons At the
time there was no specific rate on water fosfatefeeders or on

agricultural implements in Lykes tariff covering the South
Africa Gulf Trade and accordingly freight at the cargo N O S
rate of 66 00 per ton weight or measurement was collected from

7 F M C
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the shipper Aero Marine Ltd Aero The total collected was

99 00

Aero had made a previous shiplnent of water fosfatefeeders in

March 1962 and was charged at the rate of 28 00 per ton which
was the rate listed in the applicable tariff covering the

Gulf South Africa or outward trade Lykes inward tariff at

the time provided in effect for this same rate It stated that the
outward rate would be applied whenever a particular item was

not shown as was true of water fosfatefeeders However sub

sequent to March 1962 Lykes was advised by the Commission to
file rates for the inward trade separate from those for the out
ward trade The inward rates were filed but because move

ments of fosfatefeeders and other agricultural implements were

rare in the inward trade these items were not listed This omis
sion led to the 99 00 N O S rate being charged Aero as aforesaid

Lykes contends only 42 00 should have been charged based
on the 28 00 rate and seeks pernlission to refund the 57 00 dif

ference
The application was denied by the Examiner 011 the grounds

1 that Happlicant has not met its burden of proof requiring
that it show that the applicable tariff rate as charged was un

lawful and 2 that the application is technically defective un

der Rule 6 b because the shipper failed to file a concurrence to
the application

We disagree with the Examiner and will grant the application
for the partial refund Aero s concurrence was filed May 23 1963
after the Examiner s decision and we can see no objection to

accepting it despite tHe tardiness in conlplying with the require
ment of Rule 6 b

Turning to the nlerits of the application Lykes states that ex

cept for its inadvertent omission in failing to cover agricultural
inlplements when the separate inward rates were filed it would
have filed the same 28 00 rate that had theretofore existed Since
Aero had recently paid the 28 00 rate it calculated the freight
for the shipment in question on that basis Vhether or not this

was a justified assllnlption the shipper had no reason to expect
freight to be charged at a rate more than 130 percent greater than

it had recently paid to move the same item Failure to file the

proper rate was due solely to the errot of the carrier and under

the circumstances we do not think the burden of this should fall
on the shipper No other shipment of fosfatefeeders was made

7 F M C
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during the relevant period except for Aero s shipment in March

1962 and the granting of this application therefore will not result

in any discrimination

Contrary to the Examiner s theory of the case the fact that

the rate charged is not shown to be unjust unreasonable or other

wise unlawful is not determinative of an application under Rule

6 b Martini Rossi v Lykes Steamship Co Inc 7 F M C 453

1962 As in that case the relief sought here will relieve an

innocent shipper of the consequences of the carrier s failure to

file a proper rate

7 F M C
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 265

LYKES BROS STEAMSHIP CO INC ApPLICATION FOR AUTHORITY

TO REFUND IN PART FREIGHT CHARGES COLLECTED ON SHIPMENT

VIA SS HARRy CULBREATH FROM DURBAN SOUTH AFRICA TO

HOUSTON TEXAS

The Commission has this day made and entered a report stat

ing its findings and conclusion herein which report is made a part
hereof by reference Accordingly

It is ordered That the application of Lykes Bros Steamship
Co Inc to refund certain overcharges is hereby granted

By the Commission June 4 1963

Signed THOMAS LISI

Secretary

7 F M C
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No 884

UNAPPROVED SECTION 15 AGREEMENTS JAPAN KOREA OKINAWA

TRADE

DENIAL OF MOTION TO STRIKE STATElfENT OF HEARING COUNSEL

The Examiner has certified to the Commission his denial of a motion

by respondent Maersk Line to strike a part of a Statement of Issues

and Contentions submitted by Hearing Counsel during the course of

these proceedings It is the contention of Maersk joined in by the

other respondents that the Statement of Issues and Contentions the

Statement unduly broadens the issues in this proceeding as to Maersk
Line In certifying his ruling the Examiner states the following
questions are presented

1 Are Hearing counsel precluded from subsequently raising issues notspe

cifically raised by them at a prehearing conference where all such issues are

within the scope of the Commission s order of hearing and investigation
2 In this particular case has the manner and circumstances in which Hear

ing Counsel have raised issues notspecifically raised at the prehearing conference

deprived Respondent of due process and a fair hearing

The Statelnent in question consists of a list of contentions as to the

activity of respondents during the period under investigation and

assertions that the activity constitutes certain violations of the Act

An Appendix to the Statelnent relates each exhibit in the proceeding
to one or nlore of the contentions made in the Statement The State
ment was not required by any rule of procedure of the Commission
directed by the Examiner nor wasit requested by the respondents In

Hearing Counsels words

The purpose of this statement is among other things to apprise
Respondents of the issues and contentions which Hearing Counsel shall argue on

brief inorder that Respondents may have fairopportunity to prepare and conduct

their rebuttal case

The gravamen of Maersk s motion is that the present statement

broadens the investigation or the issues as compared with contentions

606
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made by Hearing Counsel at the Prehearing Conference and to that

extent respondents argue that the Statement should be stricken By
his prehearing statements Hearing Counsel attempted clarification f

the specific areas he would explore under the Order of Investig tion

instituting this proceeding Ve have had occasion to comment on such

statements in the recent past In Docket 882 Unapproved Seotion 15

Agreements South African Trade 7 F MC 159 1962 the respond
ents made frequent demands for particularization of the charges
against them and in response to these dem ands the Examiner required
Hearing Counsel then Public Counsel to furnish on two separate
occasions detailed statements of the charges or violations which

Hearing Counsel initended to urge Concerning these statements we

said

It is apparent that in demanding the aforesaid statements from Public

Counsel respondents were seeking to have him in effect modify theissues of fact

and law stated in the Board s orders of investigation whereas only the Board

could have done so Public Counsel neither initiated nor was responsible for

the contents of the orders and he could notamend them Ifrespondents believed

them lacking in any respect their recourses were solely to the Board 7 F M C

159 at 166

The Order of Investigation defines the scope of this proceeding and

respondents are charged with notice of all issues within its scope

Any statements by IIearing Counsel regarding the issues in a proceed
ing of this kind are at best tentative assertions of the matters he in

tends to assert and prove The issues and contentionsraised by Hear

ing Counsel in the present statement to whatever extent they depart
from his prehearing statements are clearly within the scope of the

Order of Investigation initiating this proceeding and if respondents
believed the Order of Investigation defective they should have peti
tioned the Commission for its modification

It is important to note that respondents have not put on their rebut

tal case indeed they even deferred cross examination of Hearing
Counsels witnesses until the completion ofhis case Coming as it did

before respondents aTe called upon to present their side of the issues

we are unable to view IIearing Counsels Statenlent as anything but

an unexpect ed windfall to respondents However this is but another

exanlple of the confusion and mislmderstanding which seems always
to be the result of these statements and we rema in of the view that they
should be discontinued See Unapproved Section 15 Ag1 ee1nents

South AfTican T1 ade sttpra at167

If as respondents contend they now need additional time for the

preparation of their defense they should seek such additional time

reasonable in the circumstances from the Examiner vVethink it clear
that respondents have in no wny been prejudiced by the Sta tement

much less denied due process
7 F Mc
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In view of the foregoing we answer both of the questions presented
in the negative The ruling of the Examiner is affirmed and respond
ents motions are denied

By theCommission March 14 1963

Signed THOMAS LISI

Seoretary
7 F M C
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SPECIAL DOCKET No 264

LYKES BROS STEAMSHIP CO INC APPLICATION FOR AUTHORITY To

REFUND IN PART FREIGHT CHARGES COLLECTED ON SHIPMENT BY THE

SS CHARLOTIELYKES FROM HOUSTON TEXAS TO LE HAVRE FRANCE

Permission granted Lykes Bros Steamship Co Inc to refund freight charges
on certain NATO shipments

lValter Oarroll of New Orleans for Applicant
INITIAL DECISION OF E ROBERT SEAVER EXAMINER 1

Lykes Bros Steamship Co Inc Lykes applied on January
11 1963 for an order authorizing the voluntary payment of reparation
to A G Valcke and Co as agent for NATO Maintenance Services and

Supply Agency NATO Supply Center Chateauroux France here
inafter referred to as Shipper The application was amended on

March 22 1963 so as to supply additional data required by the Ex

aminer The Shipper concurs in the application Applicant seeks to

refund 2 982 20 to theShipper representing the excess freight charges
on a shipment of combat vehicle repair parts from Houston Texas to

LeHavre France on May 18 1962 covered by a bill of lading dated

May 18 1962

Until the shipment in question was made equipment of the type
involved here had not moved in this trade that was destined for the

Bordeaux Dunkirk range It had been shipped theretofore to the

Antwerp Hamburg range For this reason the controlling tariff

Gulf French Atlantic Hamburg Range Freight Conference Tariff

No 9 omitted by inadvertence a commodity rate on such equipment
The tariff contained an item for such equipment destined for the Ant

werpHamburg range naming a rate of 33 per ton W or M 40 cu

ft On July 18 1962 the rate was extended to the Bordeaux

Dunkirk range after the discrepancy came to the attention of the

conference
In the absence of a commodity rate Lykes was constrained under

Section 18 b of the Shipping Act 1916 to charge the general cargo

1This decision became the decision of the Commission on April 23 1963 and an order

was issued granting the application

609
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NOS rate of 175 per cu ft which brought the freight to 5 642 on

the 3224 cu ft shipped despite Lykes desire and its prior intent to

charge the freight based on the 33 per ton 40 cu ft rate The

latter rate would have brought the freight on the shipment to 2 659 80

Lykes seeks authority to r fund the difference Due to oversight and

inadvertence in not having included the aforesaid commodity rate in

the applicable tariff Shipper was charged a rate greatly in excess of

that which has been charged on prior shipments to nearby ports and

which it had a right to expect on this shipment
Insimilar circumstances the Commission has held that an innocent

shipper should not be made to bear the consequences of a carrier s in

advertent failure to file the tariff that was intended to apply Y Higa
Enterpri8es Ltd v Pacific Far East Line 7 F M C 62 1962 In

that case and other recent cases applications under Rule 6 b such as

the one in thisproceeding have been granted by the Commission thus

relieving the carrier of the risk of violating the Shipping Act 1916

by making the refund without Commission approval
No discrimination will resuit from granting the application becamie

there were no other shippers of similar equipment on applicant s

vessels similarly situated during the period in question
An order will be entered granting the application

Signed E ROBERT SEAVER

Presiding Ewaminer

March 29 1963
7 F M C
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No 977

PUGET SOUND TUG AND BARGE COMPANY

v

FOBS LAUNOH AND TUG Co

WAGNER TuG BOAT COMPANY

T F KOLLMAR INO D B A NORTHLAND FREIGHT LINES

Decideil June 18 1963

Tandem tow of Foss barge containing contract carrier cargo with Northland

barge containing common carrier cargo does not violate principle that dis
favors carrier acting as both common and contract carrier on the same

voyage

Wagner tariff rate on cement and asphalt based on high volume found to be

prima facie discriminatory and preferential
Respondents rates Dotfound to be unreasonably low

Mark P Sch1efer and T S L PerllfUJnfor complainant
Stanley Sher for Foss Launch and Tug Co and Wagner Tug Boat

Company respondents
T F Kolhnal as president of T F Kollmar Inc respondent
George N Hayes Attorney General State of Alaska for the State

ofAlaska intervener
E Robert Seaver Hearing Examiner

REPORT

BY THE COMMISSION Thos E Stakem OhairrIULn Ashton C
Barrett Vice OhairrIULn Tohn Harllee John S Patterson and James
V Day 0OTflIl1bissioners

This proceeding arises out of a complaint filed by Puget Sound Tug
and Barge Cornpany Puget Sound charging that certain agree
ments between respondents and certain of the rates charged thereun

611
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der for the transportation of cargo by respondents in the Alaska trade

are yiolative of the shipping statutes The State of Alaska and the
Port of Anchorage intervened in support of respondents

This is the fourth of a series of proceedings before the Commission
all of which involved the same parties and their operations in the

Alaska trade Before dealing with the issues raised in the complaint
filed by Puget Sound in this proceeding we shall briefly set forth the
fullchronology or events leadihgto its institution including some dis
cussion of our docisions in the three prior related cases This is nec

essary because in addition to placing the present complaint in its

proper perspective certain of the issues presented in this case have

been rendered moot by our prior decisions

Respondent Foss Launch Tug Co Foss has been engaged in the
Alaska trade as a private or contract carrier since 1930 using tugs and

barges which it either owns or operates asa bareboat charterer Foss
does not own any cargo containers vans or boxes which are used ex

tensively in the trade for the carriage of general cargo but which are

not required by Foss in its contract carrier operations Foss as a con

tract carrier does not have a tariff on file with the Commission
T F Kollmar Inc doing business as Northland Freight Lines

Northland is a non vessel owning common carrier by water and

began operations in the Alaska trade as such in 1960 pursuant to an

arrangement with Foss which is described in detail below North
land has on file with the Commission a tariff naming class and com

lnodity rates between Seattle andAnchorage Northland owns a num

ber of vans used as cargo containers in its comrrion carrier operations
Respondent Wagner Tug Boat Company has been a wholly owned

subsidiary of Foss since 1939 but its operations in the Alaska trade as

a common carrier by water did not begin until early in 1960 when it
filed its first tariff with the Commission This tariff was replaced by
a more detailed tariff in August 1961 Wagner has no full time per
spnnel offices or terminal facilities separate from those of Foss It

owns one ocean going tug and one non ocean going tug and as nec

essary uses Foss equipment in its service under contracts the terms of
which are substantially similar to those of the arrangements between

Foss and Northhnd described infra
Complainant Puget Sound entered the Alaskan trade as a common

carrier early in 1960 under a tarifI filed late in 1959 Its common

carrier operations are conducted in the name of one of its division

Puget Sound Alaska Yan Lines Puget Sound like respondents pro
vides its service with tugs and barges which it either owns or bareboat
eharters It offers mainly a container service and provides weekly
sailings to Seward the year around Puget Sbund also operates as a

contract carrier in the trade It does not however carry contract
71l 161
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cargo in thesame barge or on thesame towwith the cargo it transports
as a common carrier Since its entrance in the trade Puget Sound

has been concerned with the competition offered by Foss through a

series of arrangements or agreements between Foss Northland and

ultimately Wagner The alleged unlawfulness of these arrangements
beginning with those between Foss and Northland in 1959 and culmi

nating in Agreement 8492 between Foss Northland and Wagner sp
proved by the Commission in February of this year has been the basis
of the variouscomplaints filed by Puget Sound

The first agreements were between Foss and Northland and were

entered into in 1959 and 1960 Some of these agreements werewrltten
and at least one appeared to be oral Under the terms of the agree
ments between Northland and Foss each covering a single sailing
Foss agreed to transport cargo solicited and booked by Northland in

Northland s capacity as a non vessel owning common carrier while

Northland wasgiven exclusive use of the barges necessary to transport
the cargo Foss provided the towing vessel and the master and crew

thereof and gross revenues were divided approximately 50 percent to
each party

Shortly after entering the trade Puget Sound filed the first in its
series of complaints Docket 904 Puget Sound Tug and BJfJge 00 v

F088 Lawncn Tug 00 et ale The complaint charged that the ar

rangements between Foss and Northland were within the purview of

section 15 of the Shipping Act 1916 and that Commission approval
Qf the arrangements was required before they could be effectuated

While Docket 904 was pending Foss brought Wagner into the trade

as a common carirer by water and with this Puget Sound filed its

second complaint Docket 914 Puget S01JInd Tug and Barge 00 V

F088 LClfUJUJn Tug 00 et ale The complaint was intended to bring
into the proceedings Wagner now a participant in the allegedly un

lawful arrangements between Foss and Northland The two proceed
ings were consolidated and by its decision issued January 8 1962 7

F M C 43 the Commission found that Foss was a common carrier by
water with respect to cargo carried under its agreements with North

land and that the agreements were subject to section 15

While Dockets 904 and 914 were pending Northland Wagner and

Foss a party as Wagner s parent corporation filed Agreement 8492

seeking Commission approval under section 15 The agreement pro
vided that Northland would solicit and book cargo and issue its own

bills of lading and that Wagner would accomplish the physical trans

portation of the cargo by tug and barge The agreement applied only
to such cargo as Northland tenders to Wagner and there was no

obligation on Northland s part to supply any minimum tonnage
Wagner was not obligated to furnish any minimum space or schedule

7 F M C
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ofsailings for Northland cargo its obligation being limited to furnish

lng such barge or barges as were actually being employed in its com

mon carrier service Certain charges were apportioned between the

parties and gross revenue was to be divided according w division

sheets which were to be furnished the Commission The division then

anticipated was 50 percent to each party Puget Sound protested
approval of the agreement and the Commission instituted an investi

gation to determine whether the agreement should be approved modi i

fied or disapproved Docket 976 Agreement 84f Between T F Koll

mar Inc d b a Northland Freight Lines and Wagner Tug Boat

Oompany in the Alaska Trade 7 F MC 511 1963 The issues in

Docket 976 as set forth in the order of investigation were only those

relevant to the approvability of the agreement The reasonableness

of respondents rates was not an issue in that proceeding and Puget
Sound s complaint in this proceeding was an attempt to raise that
issue Puget Sound filed simultaneously with its complaint a motion
to consolidate this proceeding with Docket 976 The motion was

denied

In our decision in Docket 976 we approved Agreement 8492 In

reaching that decision we disposed of a contention that the agreement
was unapprovable because under its terms contract carrier cargo and

common carrier cargo might be carried on the same barge or in the

same tow Such a mixture of contract and common cargo it was con

tended wasunlawfulper se We said at 7 F MC 519

We are unwilling from our review of the cases to accept the con

tention that the agreement must be disapproved because a mixture of common

and contract carriage on one vessel or barge tow on thesame voyage would

without more be unlawful We think the better approach is that such a mixture

of cargoes may notbe used to evade regulation and must not result in a carrier s

avoidance of its common carrier obligations with respect to the fair nonpreferen
tial and nondiscriminatory treatment of shippers

This issue of the so called dual capacity operation was considered by
the Examiner to have been raised albeit inferentially in the present
proceeding We now turn to a consideration of Puget Sound s com

plaint in this proceeding
As we read the complaint it primarily concerns itself with charges

that the rates in Wagner s Local Freight Tariff No 2 F M C F No 2

and Northland s Local Freight Tariff No 1 F MC F No 1 are un

just unreasonable and otherwise unlawful inthat

a Said rates arenoncompensatory in that they have failed and will fail to

produce revenues sufficient to meet theexpenses incurred in performing respond
ents common carrier service and therefore are unreasonably low and destruc

tivelycompetitive withcomplainant s service

b Wagner s Tariff No 2 names rates on asphalt in bulk and on cement in

bulk based on minimum weights so high as not to be available to more than one

shipper of each such commodity while the same tariff names rates on asphalt
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and cement based on minimum weights geared to therequirements of the other
shippers thereof

c The structure of the aforesaid rates and Ithe arrangement between the

parties affords them an assured bottom cargo whIch enables them to and they
thereby do engage n destructive competition with complainant

d The maintenance of two or more tariffs naming rates for the same service
between the same ports constitutes failure plainly to show the rates charges
classifications rules and regulations in force for such service and constitutes
and affords opportunity for discriminationbetween or among shippers

The Examiner noted that counsel for complainant tried this pro
ceeding primarily as a rate case but shifted emphasis on brief to the
dual capacity issue raised but not then decided in Docket 976 The

respondents took the position that because Puget Sound litigated the

question of the per se illegality of respondents dual capacity opera
tions in Docket 976 they should not be permitted to relitigate the
issue in this proceeding Respondents also contended that neither the

complaint nor Puget Sound s counsel at the prehearing conference

raised the dual capacity issue and it would be unfair to entertain
the question here in the absence of proper notice The Examiner
however decided that the dual capacity issue was properly before him

In his initial decision issued prior to our final decision in Docket
976 the Examiner found that the tandem tow of a Foss barge con

taining contract carrier cargo with a Northland Iollmar barge
containing common carrier cargo did not violate the principle that
disfavors a carrier acting as both a common and a contract carrier

on the same voyage that Wagner s tariff rates on cement and asphalt
based as they were on a high minimum volume were discriminatory
and preferential but that the general level of respondent s rates was

not unreasonably low In addition the Examiner was of the opinion
that any dual capacity operation by Foss and its wholly owned sub

sidiary Wagner would violate the principle disfavoring dual capacity
operation on thesame voyage

Exceptions were filed andoral argument washeld

Puget Sound excepted to the initialdecision insofar as it holds law
ful respondents practice of combining Foss contract carrier cargo
with Foss Northland common carrier cargo in the same tow on the

same voyage Respondents originally excepted to those portions
of the initial decision wherein the Examiner expressed his opinion
concerning the lawfulness of any future operation combining Foss

contract cargo with common carrier cargo of Wagner its wholly
owned subsidiary Respondents excepted to the Examiner s expres
sion of his opinion on this question on the ground that the issue was

not properly before him However they now ask that we decide both

aspects of the dual capacity issue including the lawfulness of the
Foss Northland operation

Wagner and Foss also excepted to the Examiner s conclusion that
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Wagner s bulk asphalt and bulk cement rates were discriminatory and

preferential andtherefore unlawful

We shall consider the issue of Foss Northland dual capacity opera
tion first The Examiner in dealing with this issue treated the ques
tion of the per se illegality of such an operation at some length and
without the precedent of our decision in Docket 976 reached the same

conclusion we did that the particular operation in question was not

illegal per se Although we agree generally with the reasoning of

the Examiner in reaching his conclusion we consider our decision
in Docket 976 to be dispositive of the question and do not feel that

further extended discussion on the issue is warranted or necessary
Our decision in Docket 976 mentioned the future possibility of un

lawful discriminations or preferences to shippers under Agreement
8492 and stated that the Shipping Act affords ample means for reach

ing any such results actually occurring in the subsequent operations
of the parties under the agreement The Examiner has found that

no substantial evidence of such results is present in this record and

we concur We conclude that operations under Agreement 8492 have

not thus far resulted in any undue preferences or unjust discrimina
tions in theparties treatment ofshippers

We further agree with the Examiner that Foss practice of hauling i

contract cargo southbound rather than returning empty after its equip
ment is employed to transport common carrier cargo north does not

constitute anunlawful dual capacity operation
The testimony at the helring ofMr Paul E Pearson vice president

and general manager of Foss and ofWagner prompted some concern

in the mind of the Examiner that in the future the common carrier

operation of Wagner might be treated as a mere adjunct of the Foss

contract carrier operation His concern led him to consider the law

fulness of such a dual capacity operation should it be undertaken

We do not consider that the question of the legality of any future

dual capacity operations by Foss and Vagner was an issue properly
before the Examiner for decision Other than the speculative testi

mony referred to above there was no evidence to show the manner

in which such operations would be conducted nor did the complaint
as we read it challenge any proposed Foss Wagner dual capacity
operation Under the circumstances we do not consider it appropriate
to reach any conclusion regarding the possible unlawfulness of an

operation which mayor may not take place in the future Foss and

Wagner are of course charged with the responsibility of conducting
their operations in conformity with the shipping statutes and no

warning shouldbe necessary to make them aware of this responsibility
Therefore on the record before us we reach no conclusions as to the

unlawfulness of such futureoperations
Foss and Wa er except to the Examiner s finding that Wagner s
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bulk rates on cement and asphalt were preferential and discriminatory
and therefore unlawful On cement Wagner s rate is 9 25 per ton

on minimum quantities of 3500 tons and on asphalt it is 16 50 per ton

on minimum quantities of 1400 tons Complainant contends that these
rates are unlawful because 1 the minimum is so high that it is

available to only one shipper and thereby violates section 14 Fourth

as a discrimination based on volume of freight offered and violates
section 16 First by giving an undue preference and 2 the spread
between the rates 46 25 cents cwt in lots of 3500 tons versus 2 10

cwt in smaller lots on cement and 82 5 cents versus 145 on asphalt
is so excessive as to be an undue preference under section 16 First

There is at present only one shipper of cement in the trade Perma

nente and the Examiner decided that it wasnot possible on the record

to conclude that there was no forseeable prospect that other cement

shippers would enter thefield and that it may be that the high cement

rate was keeping them out He did however conclude that a volume

rate which is five times as much as the general rate on the same com

modity is prima facie discriminatory and that the volume rates of

Wagner on asphalt and cement should be canceled He further con

cluded that Foss contract with Permanente Cement calling for the

same volume rates was lawful because sections 14 and 16 do not apply
to contract carriers and we decided in Dockets 904 and 914 that the

multiple towing operation considered therein did not make Foss a

common carrIer

We agree with the Examiner s conclusions as to the Foss contract

and we think theExaminer wascorrect when he found that Wagner s

rates on cement and asphalt were prima facie discriminatory We do

not however agree that the rates should be canceled on the basis of

the record before us Accordingly we will grant respondents 30 days
in which to petition for a limited remand of the proceedings for the

purpose of submitting evidence in justification of the rates found to

be prima facie discriminatory
VTe agree generally with the Examiner s remaining findings and

conclusions concerning the general level of respondents rates and for

the reasons set forth below we think theexceptions taken to these find

ings and conclusions are without merit

Complainant s allegation concerning the noncompensatory level

of respondents rates raises two basic considerations in the light of the

evidence that wasadduced by both sides One of these involves a com

parison of respondents rates with those of the other carriers in this

trade The other involves a review of respondents operating experi
ence to determine whether their rates have been noncompensatory
Much accounting data and testimony was introduced on the latter

question but it will be unnecessary to discuss these in detail here in

cluding the many disputes over accounting details because the theory
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employed by complainant in thecomputation of respondents revenues

and expenses is invalid for the reason that they are based on the mis
taken belief that the Foss Kollmar dual operation is illegal per se

Northland made eleven voyages between Seattle and Anchorage
using Foss equipment in 1961 the year adopted by the parties to test

the profitability of respondents operation Relying on the alleged il

legality of the Foss Northland operation complainant assumes a sit

uation where all of the expenses of both Northland and Foss both

northbound and southbound are oharged against the voyage revenues

but the Foss revenues on contract cargo are excluded with a minor

adjustment to reflect greater speed if the contract cargo barge had not

been included in the tows Exhibits 1 to 15 and Exhibit 65 intro
duced by PSAVL reflect a loss of 58 732 99 if the accounting is done
on the theory advanced by complainant

Exhibits 33 to 61 were introduced by respondents to reflect voyage

profits and the cumulative profits to Foss arising out of the 1961

voyages They establish the fact that a net profit of 46 334 91 was

earned by Foss Northland introduced Exhibit 28 a profit and loss

statement not prepared for the purpose of this proceeding re

flecting the Northland operating experience for a period covering the

eleven voyages It shows a profit of 27 327 01 before taking into

account any expense for compensation for Mr T F Kollmar presi
dent who spent most ofhis time managing the Northland operation
and soliciting cargo during the six month operating season This fig
ure excludes an item for accounts receivable in the amount of 17 000
which Mr Kollmar believed was due the company These exhibits I

show that the Northland operation was profitable although the record

issomewhat uncertain as to the exact amount ofprofit
Considerable question arose at the hearing concerning the account

ing details incident to certain of the exhibits introduced by both sides1
but it is unnecessary to treat these at length Under the theory em

ployed by complainant the operation of respondents would have

clearly been unprofitable but the theory is invalid Respondents
exhibits showing the profitability of the Northland operation are not

precisely detailed as to the allocation of expenses between contract and

common cargo Vhile problems might well arise as to the propel
allocation of expenses in a proceeding under the Intercoastal Shipping
Act 1933 to determine the justness and reasonableness of a given rate

this is not such a proceeding The question presented here is whethel

respondents rates are so unreasonably low as to be unprofitable On
the record before us complainant has failed to show that respondents
rates are noncompensatory Itis found that Northland s operation iE

profitable There is a lack of substantial evidence as to the operating
experience ofWagner

7 F M C
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Before making the comparison of rates an introductory word re

arding PSAVL rates is necessary The northern terminus of the

PSAVL common carrier operation is Seward Alaska Very little

argo remains there as this is merely a transshipment point The

laska Railroad picks up the cargo there and transships it on to

nchorage and other points on the railroad PSA VL and the rail

oad are party to a traffic agreement under which the railroad pub
ishes its Tariff 63 Ashowing the total freight charges for thethrough
novement o traffic from Seattle to points in Alaska PSAVL sets

Eorth its proportion of the interline rate on the regular tariff filedwith

he Commission The Alaska Railroad interline rate including the

PSAVL portion to Anchorage includes wharfage and delivery ex

ense whereas the tariff rates ofKollmar and Vagner do not accord

ngto theuncontradicted testimony ofMr Kollmar

Evidence was introduced of certain rares of Pacific Western Lines

rrom Seattle to Anchorage The service of this carrier is similar to

hat of the parties to this proceeding For purposes of comparison
xamples of these rates are included in the table set out below together
with those ofPSAVUIARR Northland and Waguer from PSAVL

Exhibit 19 and the Northland Exhibit 32B

Oomparison of rates per 100 pounds

Quantity shown in parentheses

Seattle to Anchorage

Commodity PSAVL Northland Northland I Wagner PW L

ARR

nti freeze nn n
nnnu 30M 3 16 25M 2 77 25M 3 05 25M 3 09 50M 2 70

sphalt n n nnn n
80M 191 80M 145 80M 70 80M 1 45 50M 170

Jement n n
n n 40M 2 05 50M 2 10 50M 2 31 50M 210 40M 192

ron Articlesmn nnn 24M 2 97 24M 2 81 24M 3 09 24M 2 81 30M 2 98

iquor nn nn n n nn 20M 347 20M 3 07 20M 3 34 20M 3 07 20M 3 06
iquor Malt n

n 50M 2 80 50M 2 20 50M 2 20 50M 2 47 60M 2 35

umber n n
nn n 40M 196 40M 176 40M 2 02 40M 2 10 40M 2 08

1 Plus wharfage and delivery charges

The tariff rates of Northland on all but one of these selected items

average about 15 percent less than those of PSAVUIARR The

Northland rate on cement is higher However when the wharfage
and delivery charges are added these Northland rates are no lower

on the average than those of PSAVL ARR On the basis of a com

parison of rates it cannot be said that respondents rates are unrea

sonably low

Proposed findings and exceptions not discussed or reflected by this

report have been considered and found not justified
l F M C
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ISBRANDTSEN Co INc

v

STATES MARINE CoRPORATION OF DELAWARE ET AL

No 732

H KEMPNER

v

LYKES BROS STEAMSHIP CO INC ET AL

No 733

H KEMPNER

11

LYKES BROS STEAMSHIP CO INC ET AL

No 734

GALVESTON COTTON COMPANY

11

LYKES BROS STEAMSHIP CO INC ET AL
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AMENDED ORDER AWARDING LA

Pursuant to the decision of the United States Court of Appeals for
the District of Columbia Circuit intatea Marine Lane Inc v Federal
Maritime Commission 313 F 2d 906 1963 cert denied 874 US 881

1963 holding that interest to complainant should be granted from
November 3 1952 paragraph 1 of the order served by the Federal
Maritime Board in the above proceedings on August 9 1961 is hereby
amended to read as follows

1 That respondent States Marine Corporation of Delaware is hereby notified
and directed to pay unto complainantIabrandtsen Co Inc on or before July 20
1963545600 plus interest on such amount at the rate of 6 per annum for the
period from November 3 1952 to the date of payment as reparation for the
Injury caused by respondentsviolation of Section 17 of the Shipping Act 191

By the Commission June251963
Signed THOMAS LIs

Secretary
7 FMO
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No 1102

PACIFIC COAST EuaoPEAN QONFEIUJ NCE

PORT EQUALIZATION RULE

Decided July 11 1963

1 An evidentiary hearing i not required where no factual issue is involved

Show cause procedure may be used for the purpose vfdetermining the questions
of law presented in such a casc Respondents motion to dismiss denied

2 Rule 29 of respondents Freight Tariff No 13 instituting a plan of port

equalization foupd to be without sanction in respondents conference agreement

and therefore unlawful Respondents ordered to cease and desist from putting
the rule into effect or from carrying it out and to strike it from the tariff

3 Absent provision therefor in their basic conference agreement respondents

are not authorized to institute a plan of port equalization Such a plan is not

conventional or routine rate making but is a new arrangement for the regulation
and control of competition which must be expressly approved pursuant to sec

tion 15 of the Shi9ping Act 1916
4 The provision which Public Law 87 346 added to section 15 of the Act

authorizing an approved conference to file and effectuate without prior Commis

sion approval tariff rates fares and charges and classifications rules and regu

lations explanatory thereof 75 Stat 762 764 limits respondents strictly to the

exercise of the ratemaking power conferred by their basic conference agree

ment and prohibits them from effectuating a tariff rule embodying their unap

proved port equalization plan

Robert L Harmon for respondents
J Richard Townsend for Stockton Port District intervenor

Timothy V A Dillon for Sacramento Yolo Port District inter

venor

Frank W Gormley and Robert J BlMk1lJell Hearing Counsel

REPORT

BY THE COMMISSJO Thos E St kem OhaiNUtn John
Harllee John S PaJtterson and James V Day OommissWners

I FACTS

On Febru ry O 1963the Pacific Coast European Conf rellCe til
With the Commission an allendment to its Freight TarIff No 13 inth
form of a new rule Rule 29 This rule provides

7 F M C 623
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29 PORT EQUALIZATION Carriers may equalise a shippers cost of de
Merin cargo to carriers loading berths in accordance with the conditions
herein set forth

a Equalization is the absorption by a carrier of the difference between a

shipperscoat of delivery to shipstackle at the loading port nearest to the ship
meatspoint of origin and the cost of delivery to shipstackle at the loading port
designated by the equalising carrier
b Equalization shall be restricted to transportation costs on shipments from

points of origin in California to loading berths in either Stockton Sacramento or
a San Francisco Bay Area port via Alameda Oakland Richmond or San
Francisco

c Equalization shall not be made between Ban Francisco Bay Area ports
nor between berths within any of the ports named in b above
d The delivery costa shall be tweed upon the lowest available published rates
e Equalization payments shall only be made upon shippers invoices sub

mitted to and approved by the Conference office Invoices must be supported by

copies of the covering ocean bills of lading and copies of the transportation bills
showing applicable tariff authorities covering movement from shippers points
of origin

Prior to this filing the Commission received a letter from the Stock
ton Port District advising the Commission that the rule would be
filed and requesting that the Commission reject the filing The sub

stance of this complaint was forwarded to the conference chairman
for his views He replied by requesting the name of the complainant
and a full copy of the complaint The Commission informed him that

the gist of the complaint had been stated and that the name of the
complainant was of little use in responding to the inquiry and re
quested an anwser from the conference No further correspondence
was had

On April91963 the Commission issued an order directing that the
conference and its members lines show cause why Rule 29 should not
be declared unlawful and stricken from the tariff because the con
ference had failed to obtain Commission approval as required under
Section 15 of the Shipping Act 1916 The order to show cause pro
vided for the filing of affidavits of fact and memoranda of law and oral
argument Affidavits and memoranda were to be filed by the close of
business on April 301963 with replies thereto due no later than May
10 1963 Oral argument was set for May 17 1963 Petitions to in

tervene were filed by the Stockton Port District tockton the Sac
ramentoYolo Port District and by theCorirission of Public Docks
of the City of Portland Oregon

On April 26 1 respondents loved to dimmer the proceeding on

the ground that the order and the proeedurs therein contemplapd
see ithent lawful statutory bass antral ni fact dfrestii eomttaiy
to the nainirinum requlimsnte oaf it r hearing as ad twat in ale
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hipping Act and the Administrative Procedure Act Replies in

pposition to the motion were 51ed by hearing counsel and Stockton
Stockton alsofiled a memorandum of law and hearing counsel filed a

memorandum supporting StOckton s position oir the nierits
In lieu of requeSting allotment of time at qral rgument as au

horized in a notice sent them oy the Secretary of the Commission

respondents requested dispo ition of their motion to dismiss When
informed that the motion to dismiss would be argued at the same ti e

as the merits respondents laimed they had been given inadequate

notice and did not have time in which to prepare their case Accord

ingly respondents chose to stand on their motion to dismiss and the

memorandum in support theref Oral argument was held as sched

uled on May 17 1963 with hearing counsel and attorneys from Stock
ton Port District and Sacramento Yolo participating therein No one

appeared for respondents or the Commission of Public Docks of the

City ofPortland
The issues before the Commission are 1 whether the Commission

has authority to conduct a proceeding of this type pursuant to an

order to show cause and 2 whether Rule 29 of Freight Tariff No

13 is an agreement within the scope of section 15 of the Shipping Act

requiring Commission approval before it can be effectuated

II AUTHORITY FOR THE PROCEEDING

Respondents in their motion to dismiss assert that they are entitled

to an evidentiary hearing on the basis of the following language from
section 15

The Commission shall by order after notice and hearing disapprove cancel

or modify any agreement or any modification or cancellation thereof whether

or notpreviously approved by it that it finds to be unjustly discriminatory or

unfair

Respondents allege that he31ring in this context means a fullhear

ing l and that the Commission is denying them such a hearing Re

spondent reliance on the above portion of section 15 is misplaced and

without merit

Respondents filed Rule 29 with th Commission a a t riff amend

ment They did not file it for approval under section 15 consequently
there is rio issue as to the approval disapproval or modification of the

rule under the section The primary question in this proceeding is
whether Rule 29 should hav been submitted to the Commission for

1By full hearing respondents refer to the eVidentiary heating befere an examiner
provided for in sections 7 and 8 of the Administrative Procedure Act

7 F M C
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section 15 approvala This involves no factual issue but simply an
inquiry as to whether the Alle is author ed by i spogu eats basic con
Bilge ligielgnaga4dif sod s0 singwl ether it is met agree

ment or a nodifiiation of an existing went which is subject to

tom Corimmissionsapproval under eeotion15 To resolve the questions
off law thus presentee 11 tint Is necessary is an examination of Rule
29 the basic conference egreement and section 15 We are not as
respondents claim called upon to make a finding of certain adverse
effects indeed to conduct an evidentiary hearing for the purpose
of disposing of the questions actually at hand would be wasteful for
all concerned

Nor are respondents correct in contending that Rule 10n of the

CommissionsRules of Practice and Proceduregives them the right to
present evidence and cross examine witnesses Rule 100 is not

applicable to show cause proceedings Rule 5g which governs such
proceedings states

The Board may institute a proceeding against a person subject to its jurisdic
tion by order to show cause The order shall be served upon all persons named
therein shall include the information specified in rule 10e may require the

person named therein to answer and shall require such person to appear at a
specified time and place and present evidence upon the matters specified

Rule 5g allows for discretion in adapting the show cause procedure
to the requirements of the particular case as has been done here If

it had been intended that Rule 10n be applicable to show cause

s The relevant portions of section 15 are as follows
That every common carrier by water or other person subject to this Act shall file

immediately with the Commission a true copy or if oral a true and complete memo
randum of every agreement with another such Barrier or other person subject to this Act
or modification or cancellation thereof to which it may be a party or conform in whole
or in part fining or regulating transportation rates or fares giving or receiving special
rates accommodations or other special privileges or advantages controlling regulating
preventing or destroying competition pooling or apportioning earnings losses or traffic
allotting ports or restricting or otherwise regulating the number and character of saiiings
between ports limiting or regulating in any way the volume or character of freight or pea
senger traffic to be carried or in apy manner providing for an exclusive preferential or
cooperative working arrangement

Any agreement and any modification or cancellation of any agreement not approved
or disapproved by the Commission shall be unlawful and agreements mediecatlene and
cancellations shall be lawful only whenandes long u approvedbythe Commission before
approval or after disapproval it shall be unlawful to carry out in whole or in part directly
os indirectly any eucb agreement modification or oancelladon except that tart rates
tares and cbar6es and classifications rules and regplatigps explanatory thereof
agreed upon by approved conferences and changes and amendments thereto If otherwise
in aeco ace with we sb be 0iiiviitted totake edeet without por approval upon
ccnpliagee with the Publication and AEpg requlrementa ot lection 160 Atereof and With
the provisions ef any regulations the Commission may adept

Rule 10n provides
PROF DAM MOM ir t tp m t Ida eve or 114 P 147 deeumeatr7

evidence to submit rebpttal evepce and tp epoduet pack AsaeielcIPaUaa aan be
required for a full and tree dlselosureotthe facto
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proceedings a specific reference to that effect would have been in

cluded in Rule 5 g

Respondents also cite Trans Pacific Freight Oonference of Japan
et ale v Federril M ariti1ne Board and United States 302 F 2d 875
D C Cir 1962 for the proposition that the Commission cannot

declare anything unlawful That case involved the validity of an

interim cease and desist order which had been issued in an attempt
to maintain the status quo pending the outcome of proceedings before

the Commission Itdid not involve any question of the Commission s

authority to issue an order in the circumstances present here where

it has been determined in an appropriate proceeding that a conference

proposes to exceed the scope of its approved section 15 agreement 4

In their supporting memorandum respondents further contend that

in the case of Sea Land Service Inc et ale v Federal Marititme Oom

mission and United States 9th Cir No 18377 filed January 8 1963

the Commission took a pOsition inconsistent with that taken here We

disagree In Sea Land the Commission moved for and obtained

remand of the case because the petitioners sought to have reviewed
as a final order of the Commission a letter which had been written

by a staff member in response to the petitioners informal request for

advice as to whether certain proposed leases were within section 15

No hearing had been held and no reasons had been given for the de

termination made in the letter and the Commission took the position
that a remand was essential to permit such action before the court

could properly undertake judicial review It should be emphasized
that in the Sea Land case the informal determination was the result

of the informal approach the petitioners there chose to employ
Furthermore in the present case the respondents have been accorded

opportunity for a hearing consonant with the issues to be determined

Respondents further claim that they were not timely notified of the

matters of fact and law asserted A reading of the Commission s

order is sufficient to dispel this notion respondents were notified when

they were served with a copy of the order and they cannot possibly
claim that the notice was not timely Our rules 5 e and 7 b which

are cited by respondents are inapplicable in the present proceeding
They relate only to the filing of answers to compiaints and not to re

plies to orders to show caus There is no provision in Rule 5 g
which specifies a time limit for replies to such orders Likewise Rule

6 Regarding our authority to Issue a cease and des1st order prohibiting the effectuation
of such unapproved activity the court said In the Tram Pacific case 8upra footnote 8

In Pacific Coast Eu opean Conference 6 F M B 65 1956 the Boardr asserted th

authority to Issue a cease and de81st order prohibiting the nartle8 fromcarrylng out an

unapproved agreement We need not expre89 aview as to whether such an order 18 within
the Board s autbolltY But we do note that dlfrerent c6Dlilderatl onl mlght well b
Involved hi such aCase
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10ocitedby respol ts relates solely to a suspensionpoeeeding
wider sermon 3 of the Inteicoastal Shipping Act of 1933 and it in turn
refers to Rule5hnot Rule5g It should be noted that respond
ents made no application for an enlargement of time to file replies nor
did they assert why they were not able to reply totheorder in the time
alloted Absent such an application or assertion respondents claims
seem frivolous

This same ground has been traveled with time respondents on sev
eral prior occasions In Pack Goat Europe Gom erence 7FMC
27 1961 we stated in language equally applicable here

The eomplatat is that such a proceeding evidentiarytype hearing is
necessary to provide proper notice and hearing and an evidentiary record on
which to bane findings Respondents also claim an order to show cause is un
authorised by the Act

This procedural argument is but a play on form and words The order to

Show cause was espressi provided for by the Boards rules it fully specified
the charges against the conference and alleged that respondents aetlons had
prevented the Board from carrying out its statutory duties and It was well
within the powers vested in the Board by the Act

The order gave respondents notice of the issues involved and time to prepare
to meet them The questions raised by the order were purely
legal There was no factual issue and hence no occasion to compile an eviden
tiary record in a hearing the proceeding in our view quite adequately
satisfied the requirements of clue process 7PMCat pp 3738

An earlier case Pacific Coat European Conference Payment of
Brokerage 4FMB696 1955 arose from respondents attempt to
effectuate without Board approval a tariff rule Rule 21 and amend
ment thereto containing certain provisions respecting the payment of
brokerage hereinafter more fully discussed Respondents con
tended the Board could find a violation of section 15 only after a full
evidentiary hearing Rejecting this position the Board held that
such a hearing is not required where the sole questions are of law
Upon an examination of the rule respondents basic conference agree
ment and section 15precisely as we have done herethe Board
decided as a matter of law that the rule required section 15 approval
and lacking same it was unlawful 4FMB at pp 700703

Respondents petitioned for reconsideration arguing that the Board
was powerless to make such a declaration absent an evidentiary hear
ing The Board in a detailed review of its authority in the premises
again rejected respondents position Pacific Coast European Con
aerence Payment of Brokerage 5 FMB 65 1956 The Board
also stated

It is inconceivable that Congress would have granted antitrust law Im
munity to between carriers which might in the absence of such
immunity offend those laws and yet have denied the agency charged with super
vision over those agreements the power to protect the public by declaring a

7 FMC
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given agreement to be unlawful as unapproved and or by requiring the carriers

to cease and desist from effectuating the agreement pIior to approval or after

disapproval None of these powers is specified in the Act yet each has been

vested impliCitly in us as necessary to the effective government supervision
contemplated by the Act Section 22 of the Act in permitting us to make such

order as we deem proper gives us that authority 5 F M B at p 68 II

The Board supported the foregoing decisions by citing inter alia

lsorandtsen 00 Inc v United States 211 F 2d 51 1954 cert den

347 U S 990 1954 and United States Navigation 00 v Ounard

Steamship 00 50 F 2d 83 2nd Oir 1931 aff d 284 U S 474 1932

In Isorandtsen no hearing had been held but the court determined as

a matter of law that the institution of a dual rate system without prior
approval under section 15 was a violation of the Act In the Ovnard

case the Second Circuit stated

The Shipping Board may determine whether any agreement such as is described

in the bill has actually been made and if it has may order it tiled and require

the parties to cease from acting under it unless and until it is approved 50

F 2d at p 90

Inaffirming the Supreme Court said

If there be a failure to file an agreement as required by section 15 the

board as in the case of other violations of the act is fully authorized by section

22 8tl pra to afford relief upon complaint or upon its own motion 284 U S at

l86

l1anifestly therefore it is well settled that ve have the power to

determine whether an agreement subject to ourapproval under section

15 exists andif so to take appropriate action Itis equally well settled

thrut an evidentiary hearing is not required in making such deter

min3Jtion where as here the only question is one of law 6 Respondents
motion to dismiss will be denied

III THE PORT EQUALIZATION RULE

vVe think it clear that Rule 29 is subject to section 15 and is

not within the scope of respondents basic conference agreement
Agreement No 5200 The scope of that agreement is set out in section

1 thereof which is the only provision relevant here and provides
This agreement covers the establishment regulation and maintenance of agreed
rates and charges for or in connection with the transportation of ail cargo in

vessels owned controlled chartered and or operated by the parties hereto in the

trade covered by this agreement and brokerage tariffs and other matters

directly relating thereto members being bound to the maintenance as between

themselves of uniform freight rates and practices as agreed from time to time

IIA further decision in tbis case rendered in 1957 upon completion of an eyidentlary

bearing to determine tbe merits of responents brokerage rule in light of tpe provisions
of sections 15 16 and 17 of the Act Is reported at 5 F M B 225

e See also Producers Livestock Marketing Assn v United States 241 F 2d 192 10t

Clr 1957 Riss 00 v United States 117 F Supp 296 301 2 304 W D Mo 1952

atfd 346 U S SOO 1953 Davis AdministraHve Law Treatise 1958 section 706

7 F M C
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Under this provision the parties are authorized to regulate competi
tion among themselves by establishing uniform rates for the trans
portation of cargo They are not authorized to create new relation
ships which invade the areas of concerted action specified in section
15 without additional approval under that section This was ex

pressly held in the 1955 Pacific Coast European Conference case 4
FMB 696 supra As before noted in that case respondents had
sought to effectuate without Board approval tariff Rule 21 and

amendment thereto respecting brokerage These directed that broker

age be paid only to brokers on the conferences approved list and
provided for the exclusion from that list and the refusal of brokerage
to any firm soliciting business for a nonconference carrier The Board

rejected respondents contention that since their basic agreement
mentioned brokerage they were authorized without more to put
such a rule into effect Using language equally pertinent here the
Board said

Surely amended Rule 21 introduces a new scheme of regulation and control of
competition and provides for an exclusive working arrangement not embodied
in the haste agreement the authority granted in article 1 does not extend
without additional approval to the creation of new relationships which invade
the areas of concerted action specified in section 15 in a manner other than as a
pure regulation of intraconference competition 4 FMB at 702703

As is shown on its face respondents present rule Rule 29 institutes
a port equalization plan under which they absorb part of a shippers
inland freight expense equal to the difference between the cost he would
incur in delivering the shipment at the loading port nearest the ship
ments point of origin in the State of California and the cost he
incurs in delivering it to respondents at a more distant port Stock
ton Sacramento and specified San Francisco Bay Area ports Re

spondents thus pay a portion of the shippers expense in order to
induce his cargo to their vessels at the indicated ports

The adoption of a plan of this kind does not constitute conventional
or routine ratemaking among carriers It is a new arrangement for
the regulation and control of competition Moreover it affects third
party interests such as the ports and facilities from which traffic is
drawn and it obviously is not a pure regulation of intraconference
competition Port equalization raises questions of possible unfair
ness unjust discrimination and detriment to commerce all matters
included in the standards for adjudging the spprovabiljty of agree
ments under section 15 and may bring into play the requirements of
sections 16 and 17 of the Act In other cases it appears die cabers

7FMC
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pave unqertak o comply with th Act by provirl ing expressly for

the p anin their agreem nts filed for section 15 approva11

A far back as 1997 the Shi pping B rd in Section 15 Inquiry 1

D S S B 121 held tl1at the words every lagrooment as used n sect o

15 quoted in footnote 2 infra require all agreements covering mat

ters ofthekind pecified in the section to b rfil8d for approVa apdthat

only those activities which could Pe considered routine when meas

ureq by the standards of section 15 were excepteq t was indiyated
that current rate changes and other da yto day conference transac

tions would be deemed routine 8 The Isbrandtsen decision supra
which along with Section 151nqttiry wascited by theBoard in support
of its decision in the Pacific OQast European Oonference case 4 F M B

696 supra held that the institution of a dual rate system wasnot rou

tine activity The court also declared that any new scheme for the

regulation and control of competition must have sect ion 15 approval
as follows

Agreements referred to intb Shipping Act aredefined to include understand

ings conferences and other arr rigeIllents Clearly a scheme of dual rates like

that involved here is an agreement in this sense Itcan hardly be classified as

an interstitial sort of adjustment since it introduces an entirely new scheme Off

rate combination and discrimination not embodied in the basic agreement In

either case 15 requires that such agreements or modifications shall be lawful

only when and as long as approved by the Board Until such approval is ob

tained the Shipping Act makes it illegal to institute the dual rate system 211

F 2d at 56

Apart from the case law however Oongress hM now erected aspe
cific statutory harrier to the effectuation of Rule 29 in the absence of

section 15 approval Public Law 87 346 enacted in October 1961

added to section 15 of the Shipping Act a provision authorizing an

approved conference to file and put into effect without prior Commis
sion approval a tariff or change or amendment thereto which sets

forth rates fares and charges and classificatioJS rules and regula
tions explanatory thereof and which is otherwise in accordance with

law 75 Stat 762 764 quoted in footnote 2 infra Though
worded as an exception to the approval requirements of section 15

For example see Oity of Portland et al v Pacific We8tbound Oonference et al 4 F M B

664 t9SI 5 F M B 118 1956h aff d Sub nom Pacific Far East Line v United StateB

246 F 2d 711 DC Clr 1957 Pacific We8tbound Oonerence Agmt No 77902 p 8 M C

775 1946 Oity of Mobile et al v Baltimore Jn8ular Lm6 et al 2 US M C 74 1941
8 Empire State Hwy Tratjap A88n et al v AmericanE port Line8 et al I M B

565 1959 1 Is a recent exa ple of routine or cOnventional ratemnklng authorized by the

balrtcsectlon 15 agreeirient Invoiv7ed ere were tarl1l seyf an association of ocean terminal

operators which estabUshed rtes and certain regulations respecting their appHea ttOD for

t e lQadlng d nl adlngQt ls at Jlera in lt e rt Qf N w l rk area A IJl tertarltt

tDC eaidJg the 1e el of tb se Ia nd reyJ g Jle rules was held not o be a 1D atter
requiring separate section 15 approval tn B pir S a H TrCn8p A 8n t OIl IV

Federal Maritime Board 291 F 2d 336 DC Clr 1961 i cert den 368 U S 9B 19 11

rT FM e
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t islan ageinrib eeillirges oaniferencepower On the contrary
it is intendecpabsent lditional approval to limit conference authority
such as that contained in section 1 of res ondents basic agreement
strictly td the rate making activity therein provided for
HR6715 87th Congress the bill that became Public Law 87446

evolved from Kik 4299 87th Cone its immediate predecessor in
ithe legislative chain In HR 4299 the exception covered tariffs of
rates fires and charges The Department of Commerce and our
predecessor the Federal MtritinteBoardquestioned the words tariffs
of because

e conferences may insert rules and regulations in their tariffs which have
the effect of restricting competition in a manner not reasonably to be inferred

from the basic agreement

Thereafter the House Merchant Marine and Fisheries Committee
redrafted HR 4299 Draft revision 2 thereof changed the exception
to read tariff rates fares charges classifications rules and regula
tions Again the Board objected its Chairman testifying as follows
We believe that this exemption is too broad The purpose of this provision is to
leave conferences free to adopt rates and to amend them from time to time with
out the need for formal Board approval of each rate action as a separate section
15 agreement We agree with this purpose The problem is that the rules and
regulations inserted by conferences in their tariffs may go beyond mere rate mat
ters and instead set up new types of concerted activity not contemplated by the
basic conference agreement To insure that the classifications rules and
regulations are confined only to legitimate rate activities we recommend
the insertion of the phrase explanatory thereoe after the word regu
lations

The Committee then introduced HR 6775 incorporating this

change and others decided upon as a result of its hearings HR

6775 was reported and passed the House with the exception reading
tariff rates fares and charges and classifications rules and regula
tions explanatory thereof Before a subcommittee of the Senate

Commerce Committee the American Steamship Committee on Con
ference Studies consisting of 22 lines operating Americanflag ships
requested deletion of the words explanatory thereof on the follow
ing grounds

We feel that that is much too confining When you have a basic agreement a
basic conference agreement operating it is intended to lay down within that
conference structure lay down the terms conditions rules and regulations for
competition among the members But this confines the action of the members
of the conference to be just a rate organisation There are many things which

Rept 498 87th Cong pp 14 19 Hearings on HR1 4299 before the Special
Subeominitte on Steamship Conferences House Merchant Marine and Fisheries Committee
87th Congi Marchess Marcand April 198I pp 4 8

AI Bottle Hearings id pp 48081
7 FM
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occur from day to day from time to time whichconference has to take action on

With this language in there it wouldn t be able to take action on anything with
out the Board s prior approval except perhaps a change in the tariff rate

There are new concepts coming into this business such as containers and

many conferences have found it necessary to lay down the rules and regulations
for competing with one an6ther 9n coItainers

There are lots of other things like demurrage rules and regulations which are

not really encompassed in theoilg iiuH agreement but whIch occur as time

goes OD
u

Following this testimony the words explanatory thereof were

deleted in a draft revision of lI R 6775 prepared by the subcommit
tee However notwithstanding the industry objection the words
were restored when the Senate Conunerce Qonunittee reported the
bill 12 As thus restored to the restrictive verSIon which the Board had

urged and the House had approved the exception was enacted into
law Plainly therefore the statute itself no expressly prohibits

responlents Rule 29 unless specific CommIssion approval is obtained
under the standards of section 15

Respondents have not sought much less obtained section 15 ap
proval of their port equalization plan An order is attached denying
their motion to dismiss requiring them to cease and desist from put
ting Rule 29 into effect and directing them to strike Rule 29 from

freight Tariff Number 13

U Hearings on H R 6775 before the Merchant Marine and Fisheries Subcommittee
Senate Commerce Committee 87th Congress Part 2 JUly and August 1961 pp 589 544
556

12 In reporting H R 6775 the Senate Commerce Committee stated S Rept 860 87th
Cong p 18

Agreements not approved by the Commission would be unJawful Before approval or

after disapproval It woul be unlawful to carry out any agreement However approved
conference tartti rates 0 it otherwise lawful may take effect without prior approval
by the Commi88 on upon complllIi with the tariff flUng requirements of the Shipping
Act 1916 as amended

7 F M C
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No 1102

PACIFIO COAST EUROPEAN CONFERENCE

ORDER REGARDING PORT EQUALIZATION RULE

This proceeding having been initiated by the Federal Maritime
Commission pursuant to Rule 5 g of its Rules ofPractice and Pro
cedure and the Commission having fully considered the matter and

having this day made and entered of record a Report containing its

findings and conclusions which Report i hereby referred to and made
a part hereof
It w ordered That the motion to dismiss the proceeding filed by

Pacific Coast European Conference and its member lines respondents
be and it hereby is denied that respondents cease and desist from put
ting into effect or carrying out Eule 29 of their Freight TariffNo 13
and that respondents forthwith strike Rule 29 from their Freight
Tariff No 13

By the Commission July 17 1963

634

Signed THOMAS LISI

S eYetary
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No 827 SUB No 1

PHILIP R CONSOLO
V

FLOTA MERCANTE GRAN COLOMBIANA S A

Decided September 16 1968

On rehearing on remand complainant found injured to theextent of 106 001 00

by respondent s refusal to allocate between August 23 1957 and July 12

1959 refrigerated space on respondent s ships for the carriage of bananas

and reparation insuchamount awarded

Robert N KharaBch William H Lippman and Amy SC111pi for

complainant
Odell Kominers and J Alton Boyer for respondent

REPORT

BY THE COMMISSION John Harllee Ohairman Ashton C

Barrett James V Day John S Patterson Thos E Stakem

Oowmi8SWner8
Pursuant to remand by the United States Court of Appeals for the

District ofColumbia Circuitt this matter was reheard fo the purpose

of reconsidering the order of our predecessor the Federal Maritime
Board directing respondent Flota Mercante Grancolombiana S A

Flota to pay reparations to complainant Philip R Consolo

Consolo
On June 22 1959 the Board in Dockets 827 835 and 8412 found

that Flota had violated sections 14 Fourth and 16 First of the

Shipping Act 1916 by excluding Consolo and another qualified
banana shipper Banana Distributors from participation in the re

frigerated space on its common carrier vessels in the trade between

Ecuador and theUnited States and allocating all suchspace to asingle

1Flota Mercante Grancolombiana 8A et ale V 1J and US A 802 F 2d 887 112

U S App D C 302 1962

Philip R onsolo and Banana Distributors Inc v Flota Mercante Grancolomblana

B A 5 FM B 6SS 1959

7 F M C 635
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shipper Panama Ecuador On March 30 1961 the Board in Docket

827 Sub No 1 entered on behalf of Consolo the reparation order

here under consideration in the amount of 143 370 98 No interest

was allowed in this award but interest at 6 percent per annum was

granted on any amount not paid by Flota 60 days after the Board s

order This supplanted an ExamiIl r decision which had awarded

Consolo 259 812 26 as reparations

On appeal the Court had before it two petitions by Flota one I

attacking the Board s finding that it had violated the Shipping Act

the other attacking the reparation order as well as a petition by
Consolo attacking the reparation order The Court sustained the

Board s finding of violations and upheld its denial of Consolo s claims

for pre awar interest for an earlier starting date for the reparation
period and for an upward revision in the amount of space he would

have been allocated if permitted to ship on Flota s vessels However

the Court set aside the Board s reparation order and remanded it to

the Commission to consider

whether under all the circumstances it is inequitable to force Flota to

pay reparations or at least inequitable to force it to pay those reparations calcu

lated under therelatively harsh measure of damages utilized by the Board

The Court prefaced this language with a discussion ofFlota s argu

ment that it would be inequitable to award reparations because of

thefollowing factors

1 The then unsettled nature of the law as to whether a violation had

occurred

2 The possibility that Flota in good faith believed its situation was dis

tinguishable from that of Grace Line the carrier in a recent case dealing with

similar issues due to factual differences te the physical characteristics of

Flota s vessels and difficulties and delays in lOading if more than one shipper
were to use its banana space

3 The Board s delay in deciding a petition for declaratory order sought by
Flota Docket 835

4 Flota s possible liability for breach of the exclusive contract which it

had signed with Panama Ecuador one of Consolo s competitors for what Flom

may have thought a reasonable period of time inlight of the Board s deCision

in a prior banana case involving Grace Line
5 Consolo s apparent faillire to utilize all of the banana space already avail

able to him on Grace Line vessels

The Court stated that the Board took up most of these points indi

vidual1y and disposed of them briefly and went on to say

But the essence of Flota s argument was that the cumulative weight of aft of

the circumstances and not anyone circumstance l endered it inequitable to

require reparations We are not prepared on appeal to go this fa f but we do

consioor that the B6ard failed to ghe adequltte consideration to this

issue The Board may have erroneously believed 1 that it was required to

7 F M C
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grant reparations once it found a violation of e Act or 2 that all of the
issues as to the reasonableness or equity of Flota s conduct were determined
inthe first phase of the proceeding

DIsCUSSION AND CONCLUSIONS

The Commission recognizes and we think the Board did that sec

tion 22 of the Shipping Act does not require the award of reparations
when a violation has been found The language of the section is that

we may direct the payment of full reparation for injury caused

by the violation This is permissive hence the mere fact that a

violation of the Act has occurred does not in itself compel a grant of

reparations We believe also that in granting reparations the Board

took account ofall the circumstances But in any case we have made

our own thorough review of this matter and have concluded that

Consolo is entitled to r parations though in an amount smaller than

the Board awarded In so concluding we have not only re examined

the record but have considered the contentions of the parties including
the arguments set forth in their briefs submitted on remand and have

particularly weighed the individual and cumulative effect of the
factors mentioned by the Court as they bear on the equities

First we discuss the unsettled nature of the law in 1ay 1957 at

the time Flota executed a renewal contract allocating all of its avail

able banana space to Pana ma Ecuador for three years thereby
excluding Consolo and others from its vessels Shortly prior to

this in April 1957 the Board in Banana Distrib ttors Inc v Grace

Line 5 F MB 278 had held that Grace Line s practice of contracting
all of its banana space to three shippers to the exclusion of other

qualified shippers was unjustly discriminatory and unduly and un

reasonably prejudicial in violation of sections 14 Fourth and H

First of the Act And four years earlier in Philip R Oonsolo v

Grace Line Inc 4 F MB 293 1953 the Board had held the same

thing after a full review of the problems attendant upon the trans

portation ofbananas and of Grace s contention that it was not subject

to common carrier obligations with respect to this commodity
Grace satisfied the complaint in the 1953 case but after the 1957

decision it appealed The Board s order was reversed and remanded

in 1959 by the Second Circuit Court of Appeals due to the Court s

disagreement with a test namely that bananas are susceptible to

common carriage which the Board had advanced in dealing with

Grace s argument that Grace was and because of the special condi

tions involved in banana transportation could only be a contract

carrier of the fruit The Court refused at that time to consider the

7 F M C
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Board s contention that a common carrier for the public generally
cannot also carry a particular commodity on a contract basis S On
reconsideration pursuant to this remand the Board eliminated any
reference to the susceptibility test and reached the same result it
had reached earlier The Board held that Grace was a common

carrier by water under the Shipping Act and could not evade the

requirements of the Act as to any part of the goods it carried On

appeal the Second Circuii in 1960 affirmed this decision and the

Supreme Court refused review 4

We must judge Flota s protestations of innocent intent in the con

text of the circumstances as they existed in May 1957 when it executed

the three year renewal of its exclusive contract with Panama Ecuador

and it is evident from the foregoing that Flota executed that contract

in contravention of two Board decisions directly in point In both

instances the Board had held that Grace was a common carrier of
bananas and had declared illegal its attempts to exclude qualified
banana shippers from its vessels The Board had ruled also that

forward booking arrangements for transportation of the fruit for a

period not exceeding two years were reasonable provided the available

space was prorated among all qualified banana shippers who desired

it 5 Of course the courts could alter these decisions and to that

extent they did not settle the law But they were authoritative

pronouncements by the agency with prime responsibility in the field

and we fail to see why shippers should be penalized because Flota

chose to ignore them and sign a three year exclusive contract More

over while Grace appealed the Board s 1957 order the order was not

stayed and remained valid pending the outcome of the appeal which

neither Flota nor anyone else knew would succeed as it temporarily
did in 1959

Flota argues that if it accepted Consolo s demands for space it might
have been faced with litigation for breaching its contract with Panama

Ecuador But a provision in that contract absolved Flota of any

liability in the event the contract wasdeclared illegal or unenforceable

8 Grace Line Inc v FederaZ Maritime Board 263 F 2d 709 CA2 1959

Banana Distributors Inc v Grace Line 5 F M B 615 1959 aff d Grace Line Inc v

Federal Maritime Board 280 F 2d 700 CA2 1960 cert denied 364 U S 933 1961
6 Bananas are plentiful in Ecuador and the amount of bananas a shipper can sell de

pends solely on the current market for the product and the amount of space he canacquire
for transporting them The fruit Is however highly perishable and mus be carried in

refrigerated compartments to prevent rapid ripening Through forward booking arrange

ments the shipper is able to contract for a fixed amount of carrier space for a spec1fie
period of time Such an arrangement permits the shipper to purchase bananas with the

knowledge that vessel space is available for carrying them During the period of the
forward booking contract other shippers not party to this arrangement are foreclosed

from any space In the 1957 Grace case forward booking arrangements for a two year

period were approved but only if a reasonable proration of space was made to all qualified
shippers who desired it and were prepared to meet the terms of the forward booking
contract

7 F M C
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Although this provision might have put Flota in the position of

having to defend the Grace decisions and assert their application to

the Panama Ecuador contract it is not unreasonable to think that one

acting in good faith would choose such a course Flota consciously
chose the opposite course and we can only conclude that it did so be

cause it preferred the advantages if its long term exclusive arrange
ment withPanama Ecuador

In so acting Flota violated its common carrier duty as repeatedly
declared by the Board to carry goods for all qualified shippers Even

if Flota thought the Board would be reversed one who acts in contra

vention of a statute court or administrative ruling in the belief that

it will be declared invalid assumes a calculated risk Ifthe law which

he contravenes is upheld he must face the consequences Flota is not

facing but is seeking to escape the consequences by passing the burden

of its wrongdoing on to the party who bore the pecuniary brunt

thereof This does not appeal to our sense of equity
We next deal with the possibility that Flota in good faith believed

its situation was distinguishable from that of Grace Flota argnes
that its ships ere not adaptable for loading and unloading and points
out that when in 1959 it did open its space to several shippers they
combined into a single corporation the Continental Banana Company
to act as a single shipper in the stevedoring importation and market

ing ofbananas But this goes to refute Flota s argument rather than

support it because it shows that means were available to solve the

problem of accommodating several shippers Instead of a good faith

exploration of such means Flota we think simply preferred its exist

ing one shipper arrangement
Itwould be safe to assume that every vessel in the banana trade is not

exactly the same structurally To rely upon their structural differ

ence as an excuse to avoid common carrier obligations would go far

toward eliminating such obligations Thus legal precepts based on

activities ofasimilar carrier a similar contract the same commodities

and the same trade could be overridden by claiming structural differ

ences in the ship Nor is a refusal to carry goods for many justified
by fear that they cannot cooperate in using the available space
Whether shippers can cooperate will never be known unless they are

offered space It is the common carrier s duty to offer the space and

give shippers the chance to devise cooperative means of using it In

the final analysis the possibility of cooperation is one to be assessed by
the individual shippers and not the carrier If multiple utilization

is truly impossible we think shippers will recognize this and accept
the fact that the space can only be utilized on an exclusive basis
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Regarding the question of the Board s delay in deciding Flota s

petition for declaratory order we first point out that Flota brought
this petition only under threat of a formal complaint by Consolo

which complaint Consolo actually filed two weeks after the Petition
Flota had already violated the Act as interpreted by the Board when

it filed its petition hence it did not in fact seek the Board s assistance

in governing its conduct Its resort to the Board was under pressure
of the troubles it had invited by executing a three year renewal of its

exclusive contract with Panama Ecuador in complete disregard of

everything theBoard had said on the subject Again judging Flota s

claim in proper context we are unconvinced of its good faith

More importantly however Consolo s complaint unless satisfied

was required to be investigated and determined by the Board under

section 22 of the Shipping Act 1916 regardless of the disposition it j

made of Flota s petition And in the exercise of its discretion under

section 5 d of the Administrative Procedure Act A P A the de

claratory order provision 5 U S C 1004 d the Board not only did E

not have to acoord Flota s petition priority of consideration it did not

have to consider the petition at all Itmight well have adjudicated
the matter on the basis of Consolo s complaint and the one later filed

by Banana Distributors as being the more appropriate and effective

procedure for handling the issues involved Thus the Attorney
General s Manual on the AP A states at p 60 that an agency need not

issue declaratory orders

where it appears the questions involved will be determined in a pend

ing administrative or judicial proceeding or where there is available some other

statutory proceeding which will be more appropriate or effective under the

eircumstances

See also Western Air Lines v O A B 184 F 2d 545 CA 9 1950 with

respect to the wide discretion an agency has in choosing the means to

dispose of the business before it

Even standing alone Flota s petition would have offered no promise
of a speedy resolution of the controversy Under section 5 of the

AP A such a petition must be determined on the record after notice

and opportunity for agency hearing
6 In filing the petition Flota

conceded nothing It took the position that its vessels were different

structurally from Grace s vessels and as a practical matter they could

only accommodate a single banana shipper 1 Flota s assertion of this

position which was sharply disputed by the aggrieved shippers led to

65 US C 1004 see also Attorney General s Manual on the AP A p 59 and Rule 10 i

FMC Rules of Practice and Procedure
1FIota also contended during the course of the proceeding that it was not a common

carrier of bananas that even If it was It had not prejudiced or unjustly discriminated

against shippers and that it had not violated the Act
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a complex and lengthy hearing into the physical characteristics and

utilization of its vessels so far as the banana trade was concerned

Flota made thecontention notwithstanding the in depth probing of the

special conditions ofbanana carriage including multiple shipper prob
lems which had occurred in the Grace cases It hoped somehow to

avoid those cases Flota had a right to attempt this but any possibility
of a prompt disposition of the controversy was thereby precluded no

matter what form the adjudication took

Clearly there is no substance to Flota s argument that its petition
should have been determined independently of the complaints filed

by Consolo and Banana Distributors or thatthis would have expedited
resolution of the dispute Flota suffered no prejudice through the

consolidation of its petition with complaints involving the identical

controversy We think the Board was entirely reasonable in exercis

ing its discretion in this respect
Nor is there any support for the suggestion that there was Board

delay in the actual handling of the controversy for which Flota is

being made to pay reparations The consolidated proceeding took

about two years to terminate and Flota meanwhile continued its ad

vantageous Panama Ecuador arrangement Panama Ecuador itself

participated in the case arguing along with Flota that the physical
limitations of the vessels foreclosed their use by more than one

banana shipper
The record of the proceeding reflects that numerous requests for

postponements were made and that Flota either authored or favored

most or these Ifthere was any disposition on its part for aprompt
determination this cannot be discerned For example Flota asked

for and obtained delays in answering Consolo s complaint and in the

time set for the first prehearing conference it joined in putting the

hearing off to a date four months after that prehearing and it then

moved for a further delay of over two months in the hearing date

The hearing thus did not begin until a year after the filing of Flota s

petition and Consolo s complaint vVbatever else may be said in

justification of these delays they cannot be explained on the ground
that Flota was seeking prior action on its petition The delays
were in no sense caused by the Board Indeed in rendering their

decisions the Examiner and the Board acted with what may be termed

unusual dispatch considering the controversial nature and size of the

record s

Turning now to Flota s allegation that under the Board s decision

in the Grace case it believed its forward bookingcontract with Panama

8The Examiner s decision was rendered three weeks after he received the parties briefs
the Board s six weeks after it heard the oral argument
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Ecuador was for a reasonable period of time we find it impossible to

understand how Flota could have held any such belief The 1957

Grace decision authorized forward booking for not to exceed two years

whereupon Flota execllted a renewal of the Panama Ecuador contract

for three years That decision also set forth the criteria for valid

forward booking contracts making it quite clear that such an arrange
ment must provide a reasonable opportunity for prospective shippers
to engage in the trade and the available space must be fairly prorated
among qualified shippers The duration of the contract is not even

relevant until this latter requirement has been satisfied Flota made

no attempt to prorate its available space among qualified shippers
Instead the space was offered and contracted to one shipper on an

exclusivebasis andthis was illegal apart from theperiod oftime which

the contract covered

The final point to which we were directed to give further considera

tion involves Flota s contention that Consolo s failure to use all of his

available space on Grace Line ships should reduce the reparations
assessed in his favor In arriving at its reparations figure however

the Board did take account of this factor and its award reflects

this consideration

There are certain periods during the year when the market for

bananas drops importers reduce their purchases and shippers naturally
reduce their shipments to reflect the declining market This is an

industry wide condition so that at the sametime Consolo wasnot fully Iutilizing his space on Grace Line Panama Ecuador was not filling
Flota s vessels nor were other shippers in the trade making full I

use of their available space
The Board s reparation award was computed as follows For each

voyage made by Flota during the reparation period Panama Ecuador
of course being the only banana shipper there was figured for the t

actual number ofbananas carried the price received by Panama Ecua
dor upon the sale of the bananas less its cost of purchasing them
From this figure was deducted shipping and handling expenses such

as freight and stevedoring to arrive at the net profit or loss for the
bananas shipped on each voyage

Not every voyage was profitable and during the slack periods re

ferred to above particular voyages resulted in a negative or loss figure
The Board took account of the losses by making appropriate deduc
tions from the profits thereby compensating for the periods when

Consolo could not have used all of the space on Flota s vessels to which
he was entitled The relevant exhibits reflect the industry wide lag
in the market for bananas and show a very close correlation between

the periods when Consolo was not using all of his space on Grace
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vessels and the periods when Panama Ecuador s shipments on Flota
occasioned a loss

The Board found and the Court sustained its finding that an

equitable proration of space to Consolo during the reparation period
would have been 1846 of the total Thus to determine Consolo s

reparations because ofbeing denied its just proration of space 18 46

of the net profit adjusted for losses as above described was taken

and the resulting figure was awarded by the Board as reparations
In mitigation of the Board s award Flota also urges upon us Con

solo s failure to charter vessels and his failure to use space available
on the Chilean Line These points are not tenable iVe agree with
Consolo that it would have been a hardship for him to charter ships in
order to ply his trade and we think it unreasonable to contend he
should have done so in the circumstances Flota does not make clear
what ships wereavailable for charter orthat Consolo could have used
them and if he could on what terms As to the Chilean Line it has
been shown to our satisfaction that Consolo did exert efforts to ship
thereon and did in fact make several such shipments late in 1958
This arrangement was terminated by the Chilean Line however and
not by Consolo

There are other factors and charges which were taken into account in

determining the Board s award which we have re exanlined and we

agree that certain adjustments should be made as urged by Flota In

light of the evidence presented the freight rate of 34 per ton of
bananas charged by Flota to Consolo in 1959 when Consolo was one of
several shippers via Flota appears to be a fairer figure for computing
the reparations than the rate of 30 23 per ton Flota had charged its
exclusive shipper Panama Ecuador for all of the banana space dur

ing the reparation period The Board used the 30 23 rate in its

computation 9 Ve think Flota would not have continued this rate

when faced with the situation of accommodating multiple shippers
because operational costs increase when more than one shipper uses

the available space It seems to us the rate of 34 per ton actually
charged by Flota when allocating space to several shippers is more

representative of the figure it would have charged had it allocated

space to more than one shipper during the repaTation period Itmay
be noted also that during the reparation period Consolo was one of
several banana shippers using Grace s vessels and Grace charged him
36 per ton

9 In determining its reparation figure the Board computed freight on the basis of 1 134
per stem of bananas which was the rate charged by Flota to Panama Ecuador its exclu
dve shipper during the reparation period Bananas average 75 pounds per stem hence
the freight rate per ton used by the Board was 30 23 Our use of the 34 per ton rate
Increases the amount attributable to freight charges and reduces the reparation figure
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Finally while we agree with the Board that the stevedoring costs at

Philadelphia rather than New York were proper since Flota served

Philadelphia and not New York the Board in dvertently erred JU not

figuring an increase in stevedoring costs instituted September 25 1958
in Philadelphia This amounted to 9 95 cents per stem and is taken
into account along with the revised freight rate above mentioned in
out computation of reparations

Based upon theshipment of 1 061 286 stems ofbananas on98 voyages
between August 23 1957 and July 12 1959 yielding a total gross
profit of 2 513 23643 after adjustment for negative or loss figures
on some voyages and the subtraction therefrom of total freight
amounting to 1 353 139 65 and stevedoring and incidental expense
amounting to 585 876 87 0 the net profit for the 98 voyages is

574 219 91 ofwhich Consolo is entitled to 18 46 or 106 00100
In our opinion this constitutes the legally and mathematically cor

rect measure of damages in this case We agree with the Board as

apparently did the Court that no single equitable argument be

latedly raised by Flota justifies departing therefrom Flota however
has stressed the cumulative weight of its arguments as the basis for

equitable relief Flota initiated and pursued theunlawful act without

good cause and without a satisfactory showing ofgood faith and we

have been unable except as noted to find any equity in its contentions
whether viewed separately or together But even if that were not so

the question would arise as to how we could equitably recognize the
cumulative circumstances urged by Flota

Could we define the equities in dollars and cents Could we say
that equity dictates that a legally and mathematically correct repara
tion figure be reduced by some unknown and arbitrary percentage such
as a third half or perhaps all We think not It is in any event
clear to us that by this stage of this prolonged controversy Flota s

position has received all possible recognition as evidenced by the fact
that the reparation figure has been successively reduced so that it is
now substantially less than half the amount the Examiner awarded
Consolo several years ago

An award is hereby made and shall be paid to complainant Philip
R Consolo of 4425 North Michigan Avenue Miami Beach Florida on

or before 60 days from the date hereof in the amount of 106 00100
with interest at the rate of 6 per annum on any amount unpaid
after 60 days as reparation for the injury caused by respondent
violation of sections 14 Fourth and 16 First of the Shipping Act
1916

10 This figure is obtained by adding the amount of 53 641 94 for the increase in steve
dorlng costs at Philadelphia between September 25 1958 and July 12 1959 to thE

532 234 93 which the Board determined for stevedoring and incidental expense 539 llf
stems times 9 95 cents equals 53 641 94
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No 827 SUB No 1

PHILIP R CONSOLO
V

FLOTA MERCANTE GRANCOLOMBIANA S A

ORDER DIRECTING PAYMENT OF REPARATIONS

This proceeding having been remanded by the United States Court
ofAppeals for the DistrictofColumbia Circuit FlotaMercante Gran
colrnnbiatna SA et al v F MO and U S A 302 F 2d 887 112 U S
App D C 302 1962 and the Commission having considered the
Court s opinion and duly re examined the entire reoord and the briefs
of the parties submitted on remand and having on the date hereof
made and entered a Report setting forth its findings and conclusions
on remand which Report is hereby referred to and made a part
hereof

It is ordered That respondent Flota Mercante Grancolombiana
S A be and it is hereby directed to pay to complainant Philip R
Oonsolo of 4425 North Michigan Avenue Miami Beach Florida on

or before 60 days from the date hereof 106 00100 with interest at
Ghe rate of 6 per annum on any amount unpaid after 60 days as

reparation for the injury caused by respondent s violation of sections
L4 Fourth and 16 First of the Shipping Act 1916

By theCommission September 16 1963

Signed THOMAS LISI

Secretary
7 F M C 645
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No 1144

SEA LAND SERVICE INC DISCONTINUANCE OF JACKSONVILLEPUERTO

RICO SERVICE

Decided October 3 1963

1 The discontinuance by embargo of Sea Land s Jacksonville Puerto Rico serv

ice found not to be lawful since no emergency exists which would justify such

action
2 Sea Land ordered to comply with the tariff filing requirements of section

2 of the Intercoastal Shipping Act 1933 inits discontinuance of its Jackson

ville Puerto Rico service

3 Order of invetigation in Docket 1143 monitleu so as to vacate suspension

of rates

Raymond W Mitchell for Thatcher Glass Manufacturing Company
Inc

O H Wheele for Sea Land Service Inc

Donald J Brwnner and Robert J Blackwell as Hearing Counsel

REPORT

BY THE COMMISSION John Harllee Ohairman Ashton C
Barrett Vice Ohairman JamesV Day Oomtmissione1

This proceeding was instituted by the Commission s order of Sep
tember 19 1963 giving notice of a hearing affording all interested

parties an opportunity to present their positions to the Commissior
in connection with the discontinuance by Sea Land Service Inc Sea

Land of its JacksonvillelPuerto Rico service

Sea Land is a common ca rrier by water engaged in the transporta

tion of property between ports in the United States and ports ir

Puerto Rico and as such is subject to the provisions of the Inter

coastal ShippingAct 1933 Act

From February 1960 until about April 1963 Sea Land served thE

JacksonvillejPuerto Rico trade by providing an indirect service vi

Newark New Jersey with a minimum charge of 500 per dry carg
container and 1000 per refrigerated container In April 1963 Sea
Land vessels began providing a direct service from tTacksonville Flor

ida to Puerto Rico and the minimum charges were withdrawn Or
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2 By its order ofSeptember 5 1963 Docket 1143 the Commission
in the exercise of its discretion suspended Sea Land s minimum

charges and ordered an investigation thereof to determine whether

they are unjust unreasonable or otherwise unlawful in violation of

the Shipping Act 1916 as amended or the Intercoastal Shipping Act
1933 as amended

Upon further consideration of this action we are of the opinion that
continuation of the suspension in the over all is not in the public
interest We base this determination primarily on the fact that a

large number of shippers who will be injured if Sea Land s Jackson
ville Puerto Rico service is discontinued urge the Commission to take
action to maintain the service whereas only one Thatcher Glass
Manufacturing Company presently contends it will be damaged by
the minimum charges in question Thatcher is the cOlrlplainant in
Docket 1082 in whichit alleges the minimum charges are unlawful and

claims reparations Its position is therefore fully protected in that
case We of course express no opinion here as to the lawfulness of

the rates and will continue our investigation thereof in Docket 1143
Inview of the foregoing our judgment is that the suspension of the

minimum charges should be vacated An appropriate order to that
effect will be entered in Docket 1143

COMMISSIONERS PATTERSON AND STAKEM DISSENTING

Wedissent from the majority decision insofar as it revokes the Com
mission s order of September 5 1963 in Docket No 1143 suspending
until January 6 1964 Item 37 on the 13th Revised Page 30F Tariff

FMCF No 3 and Item 3A on 11th Revised Page 12 FMC F No 2

We agree that the respondent s embargo action the subject of Docket

N 0 1144 is contrary to law

First we believe the revocation of the Commission s suspension order

is not justified because a such action necessarily involves a judgment
about the justness and reasonableness of the proposed rates under

investigation in pocket No 1143 which we are not prepared to make

and b no new facts have been shown to exist that did not exist

when the suspension order wasoriginally issued

Ifwe permit the respondent to increase its tariffs to cover its alleged
increased costs of the newly revised indirect service from Jacksonville
Florida to Newark New Jersey to Puerto Rico when the justness
and reasonableness of such service and rates are under suspension and

investigation in Docket No 1143 we impliedly say that there may be

some justification for the increased rates before we have reviewed any
record of facts showing their reasonableness or have stated whether

they are discriminatory as alleged in Docket No 1082 All we know

7 F ldC
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now is thatservice has beenchanged with no revision of the tariffs and
Hi termination of service is threatened because of a misleading repre
sentation that an embargo of direct common carrier service is justified
by circumstances

hat facts are available show that nothing whatetrer has changed
since the suspension order was issued

In spite of the f ctthat s an shippers affected by theproposed min

imum rates arenot represented in the proceeding other than Thatcher
Glass Co the CommissiQn must consider their interests as part of
the public interest The newly proposed minimwn charges 13th
Rev ised Page 30 Feffective eptember 7 1963 cancelling 12th Revised
Page aaForiginaUy effective July 4 1963 may not affect the large
sb il pers but the new tal iff does affect complainant Thatcher Glass

CQmpany and others simIlarly situated and all are affected by the
fhJ ateI1ed loss of service which will come about if respondent does not

get its way in increasing the minimum quantities and charges to cover

the aplJarentLy abandoned direct service to Puerto Rico Until the i

rensonablenessand justness of therates can be adjudicated respondent
nbseilt any changed facts shollld continlle the status quo at least for
thel edod authori edby law for Sl1spension The order of suspensioll
shouldnot be vacated

Second respondent s tariffs show that Sea Land Service Inc
Puel to Rican Division in FwIC F No 3 3rd Revised Page 7 under

poits and terminals from and to wliicL rates herejn apply ofters the

public common carrier service from its established terminals at Jack

sOllViJle Florida to its estabiished terminals at the ports ofMayaguez
and Ponce in Puerto Rico Nothing is stated in the tariffs about the

routing but in fact direct service to and rromPuerto Rico was pro
vided until about August 6 1963 Approximately August 6 1963

according to an Embargo Notice of September 10 1963 Sea Land

was eaused to discontinue direct service between Jacksonville Florida
and portp within the Commonwealth of Puerto RICO due to the tem

porary withdralva of two vessels from its service The temporary
withdrawal vas caused by two separate marine casualties involving
Sea Land s vessels but these vessels have since been repaired and the

two sh1ps were back in service by August 31 and Septeniber 21 1963
as shown by sailing information in Journal of Commerce advertise

ments N evertheless the embargo which is stated to be effectiVE

September 18 1963 def red until September 25 by Supplemental
Embargo Notice and to October 8 1963 by a Second Supplemental
Embargo Notice remains in effect until further notice The Com
mission is not informed of any further notice The deferrals werE

made to permit the Commission to hear Sea Land s arguments
1 FM C
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It has been correctly pointed out that an embargo is an emergency
measure of temporary duration justifying suspension of common car

rier service because of physical limitations on the carrier s ability
GO provide service This physical limitation has ended but the em

argo cohtinles in SFj ofth bff ro cmmon carri r settice in the

ariffs

The tariff rates covering direct service were still in effect during
he suspension period and even tbmgh the suspension is lifted the

ariffs remain silent as to any change in the direct routing service

We consider that the so called embargo pursuant to the last para

raph of the September 10
1963embargo notice of the transporta

ion of all commodities via its service between Jacksonville Florida
n the one hand and ports witIiin tEe Commonwealth of Puerto RIco

m the other hand is not a true mbargo but has been imposed for

he convenience of the respondent for economic reasons As the em

largo states Unfortunately we have been unsuccessful in our efforts
o establish these mininuun charge the reference is to charges based

n s rvice via Newark N J and therefore have been left with no

lternative hut to declin th acceptalJce ofall future shipments for

novement between Jacksonville Florida and the Commonwealth of
fu rto Rico FUl thermore we cqnSid er that the tariffs do not cor

ootly state the nature of Sea Land ervice and that there has been a

lra tic change hl service without any revi ion of the desCJ iption of
he service other than is implied by the p opos ed in9rease In rates

rhe improper use of the embar tpe f iure pl perly to de oribe the

ervice offer d in the t8 dffs ijd the proposed refusal to continue serv

ce b
y
me s of the embargo notice instead of a revision of the tariff

tre practices which in our opinion are unjust and unreaso able in
riolation of Section 4 of the Intercoastal Shipping Act 1933 The

oregoing constitute our reason for supporting the issue of a cease

md desist orcleragainst the embargo in DocketNo 1144

7 F M C
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No 1095

AGREEMENT No 15021 TRANS PACIFIC FREIGHT CONFERENCE OF JAPAN

AND AGREEMENT No 3103 17 JAPAN ATLANTIC AND GULF FREIGHT

CONFERENCE
Decided October 30 1969

1 Section 15 does not require in the absence of a provision in the basic agree

ment to the contrary that modification strengthening self policing system of

conference be adopted only upon unanimous vote of the parties to such

approved agreements
2 Agreement No 15021 and Agreement No 3103 17 approved pursuant to

section 15 Shipping Act 1916

Leonard G James and Oharles F Warrenfor respondents
George F Galland and Amy Scupi for StatesMarine Lines

Thomas K Roche and Sanf01 d L Miller for A P 1011er Maersk

Line intervener

Wm JarrelSmith Jr Hearing Counsel

REPORT

BY THE COMMISSION John Harllee Ohai111Utn Ashton C Bar

rett James V Day Thos E Stakem Oommissioners

This proceeding was instituted to hear protests against the approval
undersection 15 Shipping Act 1916 of certain proposed modifications

of two existing conference agreements Agreement No 15021 is a

proposed modification of thebasic agreement of the respondent Trans

Pacific Freight Conference of Japan which seeks to strengthen the

neutral body system presently employed by Trans Pacific to police
the obligations of its members under the basic agreement States
Marine Lines and Isthmian Lines Inc parties to Agreement No 150

the basic agreement have protested approval of the proposed modifi

cation on several grounds
Agreement No 3103 17 is a proposed modification ofthe basic agree

ment of the respondent Japan Atlantic Gulf Freight Conference
which also seeks to strengthen the neutral body system presently
employed by Japan Atlantic to police the obligations of its members

under the basic agreement StatesMarine Lines aparty toAgreement
7 F M C 653
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No 3103 the basic agreement has protested approval of this modifica
tion on the same grounds as its protests of Agreement No 15021

Except for differences not relevant here both basic agreements anc
the proposed modifications thereto are identical in their terms and foi
the purposes of this report they shall be treated as one The present
self policing systems of both respondent conferences are provided foi
in Article 25 of their respective basic agreements For the full text
of present article 25 see Appendix A to this Report

Under their present systems respondents select and appoint a

neutral body from responsible accountants or other persons but the
person appointed may not be employed by nor financially interested
in any party to the basic agreement Once appointed the neutral body
is empowered to receive and investigate complaints in writing from
members of the conference and to engage agents lawyers and other
experts and receive evidence from members in the conduct of such
investigations In turn the conference members are obligated tc
cooperate with tlie neutral body in the course of its investigations and
must make available to it all records correspondence and documents of
every kind wherever located When its investigation is completed
the neutral body has the sole discretion to determine whether or not
there has been an infringement of the basic agreement and the con
ference has no right to question its decision If an infringement iE
found the neutral body fixes the amount of the fine 1 and reports
to the extent it deems appropriate the results of its investigation to an
Ethics Committee The Ethics Committee composed of the con
ference chairman and three members selected by him then informs the
member lines through the chairman

Under the proposed modifications the powers of the neutral body are
somewhat enlarged and the procedures by which it conducts its investi
gations are set forth in greater detail The full text of the proposed
modifications appears in Appendix B to this report

Under the proposed system a person would not be disqualified to act
as the neutral body by virtue of employment by or interest in a party
to the basic agreement if prior to appointment the person selected di
vulges such interest and the conference appoints him with knowledge
thereof The neutral body in addition to investigating written com
plaints of malpractices would be empowered to institute such inves
tigations on its own motion Malpractice is defined in the proposed
modification as any direct or indirect favor or benefit or rebate
granted by a member or its agents to a shipper consignee buyer or

The maximum fines are specified in Article 25 as 10000 for the fret offense 16000
for the send offense 20000 for the third offense and 20000 for the fourth and
subsequent offenses These maxima are unchanged under the proposed modification

7 FMC
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other cargo interests or any of their agents or any other act or practice
resulting in unfair competitive advantage over other members

vVhile under the present Article 25 the member lines are obligated to

make available all books records etc the proposed modifications
affirmatively grant the neutral body right of access to the books rec

ords etc of the members immediately and without prior screening by
the member or its agents In addition the failure of a member to

supply materials and cooperate with the neutral body in its investiga
ti9ns would constitute a breach of the basic agreement Procedures

to be followed by the neutral body in granting a hearing for respond
ent are set forth in the proposed modifications and the respondent
is granted an opportunity to appear before the neutral body with his

accountants or counselor both and offer such explanations as he may
have The present Article 25 is silent as to any right of the

respondent to a hearing
The foregoing represent the major changes respondents seek to make

in their present systems There are other differences but these are

primarily differences in language only and will be discussed only if and

where germane to issuesraised by the protests
In addition to protesting specific provisions of the proposed modi

fications on their merits States Marine and Isthmian in their original
protests contend that the modifications are invalid under section 15

because they were not adopted by unanimous vote In our order insti

tuting this proceeding we expressed our particular interest in receiv

ing argument on the question of whether section 15 of the Shipping
Act requires such unanimity Respondents did not file any memoran

dum directed to the merits in this proceeding taking the position in

a motion to dismiss that a full evidentiary hearing wasrequired before

the Commission could disapprove an agreement under section 15

Memoranda directed solely to the unanimity issue were filed by States

Marine by A P Moller Maersk Line as intervener and by Hearing
Counsel States Marine of course takes the position that unanimity
is required whileHearing Counsel takes the opposing position Mol

ler Maersk contends that the question is not susceptible of an un

qualified answer but requires an ad hoc determination based upon

specific modifications

Section 15 provides in part
That every common carrier by water shall file immediately with the

Commission every agreement with another such carrier to which

it may bea party or conform inwhole or inpart

From the above quoted provision of section 15 States Marine argues
that because it voted against the proposed modifications they are not

agreements to which it is party or to which it conforms in whole or

in part and thus they are not proper agreements under section 15

7 F M C
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This concept of majority rule is not uncommon in the ocean freight
lndustry A good many agreements on file with the Commission pro

vide for the modification thereof by astated majority We do not con

ider it unreasonable for a conference to make such a provision in its

basic agreement provided it is not applied so as to contravene the

tandards of section 15 We find nothing in the concept of majority
rule as applied to the proposed modifications here under consideration

which renders it discriminatory as between carriers or shippers detri

mental to the commerce of the United States contrary to the public
interest or otherwise contrary to the requirements of section 15

States Marine in accepting membership in the respondent conferences

has bound itself to the terms of the basic agreement and so long as it

chooses to remain a member it must confQrm to all modifications thereto

which are regularly made and duly approved by the Commission
Both StatesMarine and Isthmian object to the conferences system of

recording affirmative action on proposed modifications when they are

filed with the Commission for approval under section 15 When the

required majority has voted to amend the conference agreement the

approved amendment is subscribed in the following standard form

In witness whereof the Trans Pacific Freight Conference of Japan or the

Japan Atlantic Gulf Freight Conference the members of which are all

hereinafter listed has authorized the foregoing amendments by resolution

passed at its Regular Conference Meeting held date in place

This is followed by an alphabetical listing of all the members of the

conference including those who had voted against the proposal and

then by the signature of the conference chairman who signs on behalf

ofall its members

Protestants claim that the signature of the conference chairman on

behalf of the entire membership falsely implies that the modification

wascarried unanimously
We agree The method used by respondents is misleading at best

and we are of the view that the respondents should adopt a ignature
form which removes any possibility of a false impression as tp the

unanimity of an action when in fact unanimity does not exist

Protestants also challenge several of the substantive features of the

proposed modifications Basically they object to the following
1 The provision allowing the neutral body to have an interest

in a party to the basic agreement so long as that interest is

divulged prior to appointment
2 The asserted vagueness of the neutral body s jurisdiction under

theproposed modification

3 The provision making the failure of a member to report a

suspected malpractice a breach of the basic agreement
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4 The unlimited investigatory power of the neutral body and the
absence of a statute of limitations

5 The failure to apprise the accused of the identity of his accuser
and the lack of procedural safeguards

6 The failure to inform the accused of the disposition of com
plaints other than those in which a violation is found

In a recent amendment to section 15 Congress expressed its concern
over past failures of steamship conferences operating in our foreign
commerce to live up to the terms of their agreements when it directed
this Commission to disapprove any agreement upon a finding of inade
quate policing of the obligations under it Congress however left to
the individual conferences the responsibility of selecting the method
best suited for their particular trade and situation In furtherance

of this intent of Congress we have adopted a broad policy respecting
selfpolicing systems of conferences operating in our foreign com
merce While section 15 requires self policing modifications to be
approved under that section as comprising a part of the complete
agreement of the parties we are not inclined when considering ap
proval to specify the procedures by which the parties seek to insure
that each will fulfill its obligations to the others It seems to us that
the prime concern when considering whether to approve such an

agreement is whether it is unjustly discriminatory as between the
carriers party to it and whether it is reasonably probable that the
agreement will insure adequate policing thereby fostering the free
flow of our commerce unhampered by malpractices

The proposed modifications now before us are designed to strengthen
the self policing systems of the respondent conferences The essence
of protestants argument against approval of these agreements is
that the power vested in the neutral body is capable of abuse The

Commission must assume however that once the agreement is ap
proved the conference will live up to its obligation to apply that agree
ment so that it does in fact adequately and without discrimination
police conference obligations We are of course under a continuing
duty to maintain surveillance of these and all section 15 agreements
and should respondents fail to apply the agreements approved herein
effectively and without discrimination we shall take such steps as
are necessary under the circumstances

We have examined the proposed modifications and the protests
thereto We find nothing in the proposed modifications which war

s Public Law 87348 75 Stat 764 amended section 15 by including inter alto the fol
lowing provision The Commission shall disapprove any such agreement after notice and
hearing on a finding of inadequate policing of the obligations under it

4 See statement of the Commission upon promulgation of rules governing self policing
systems 28 FR 9257 August 22 1963
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rants their disapproval under section 15 Thus we conclude that

Agreements No 150 21 and 3103 17 are not discriminatory as between

the carriers party thereto nor detrimental to the commerce or the

United States contrary to the public interest or otherwise violative

or the Act and they should be approved under section 15 of the Act

In the light of this conclusion vre deem it unnecessary to rule on

respondents contention that we may deny approval of the modifica

tions only arter a full evidentiary hearing and respondents motion to

dismiss is hereby denied An appropriate order will be issued

COl MISSIONER P ATlERSON DISSENTING

Based on the record berore me in this proceeding my conclusions

areas follows

First Iconcur in the result reached in the preceding report as to

the adequacy of all parts of Article 25 with the exception of sub

articles 25 a and 25f proposed for approval by the Conferenee

Second I dissent fom that part of the Commission s majority
decision rhich approves sub articles 25 a and 25 f of Appendix B

As regards my dissent which is stated above as my second conclusion

Ifind inadequate policing of the obligations pursuant to section 15 of

the Act as a result of sub article 25 a paragraphs 1 and 2 which

provide for the appointment of an impartial independent person or

firm as a neutral body which shall not have any interest in the form

of any material professional or business relationships financial inter

ests or service contracts in a Conference member Paragraph 2

says that in case of such an interest it shall be divulged and will not

thereafter affect the qualification of the neutral body but such inter

ested neutral body must disqualify itself in the event of a complaint
against a member with which it may have such an interest Under

scoring added The provision in paragraph 2 which requires
disqualification only in the event of a complaint against a member

but not by a member in which the neutral body may have an interest

belies the high standards of neutrality set up in paragraph 1

The two conditions are incompatible The second condition in

paragraph 2 if it means anything means that the neutral body
is not independent and can not in ract be impartial The effectiveness

of this cancellation or the independent and impartial standard is

reinforced by a further obligation thit the Conference members will

not raise an objection based on such grounds i e employment
by a complaining party The effect of these provisions is to permit
the neutral body to have a commercial bias through business relation

ships as long as the bias does not favor the accused If the neutral

body is the regular accountant or auditor of the complaining carrier

and discloses such relationship it is qualified to pass on allegedt7
F M O
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violations but if it is the same thing for the accused it is powerless
to act Such a provision which creates and then contradicts the ex
pressions of independence through such a distortion of the neutrality
concept of favoring neither side in a dispute by permitting a spurious
neutrality or bias in favor of an accuser and against an accused pro
vides inadequate policing in my view

This inadequacy through a defiance of the rules of fair play may be
thought to have been invited by the Court in Tram Pacific FreigAt
Conference of Japan v Federal Mc itione 0omniteion 314 F 2d 928
9th Cir 1963 when in the course of an opinion holding valid and
affirming our order in Docket No 920 and 920 sub 1 the court
remarked whether a further amendment eliminating this requirement
of true neutrality would have ultimately been approved by the Board
is something on which we are not required to speculate In Docket

No 920 and 920 Sub 1 the Commission reviewed the same Con
ferencesArticle 25 before the presently proposed amendment which
simply provided for the appointment of a neutral body policing unit
and stated that the neutral body could not be a party to nor employed
by nor financially interested in any party to the Agreement Because

of the facts showing that the neutral body was an agent of a regular
auditor of one of the members of the Conference the Commission
said If the person selected was not actually neutral or impartial
then unquestionably there was a departure from that which the Board
had approved and to which the conference membership had agreed
It is my opinion that the Commissioners held that the facts showed
non conformity with the terms of the contracts neutral body provi
sions The presence or absence of true neutrality is still the issue in
spite of the changed language and on this issue the inconsistent pro
visions fall down just as the Conferencesdeeds failed to measure up
to the true neutrality provisions of its contract in the case before the
Court Believing true neutrality to be the proper standard then
non neutrality in the proposed Agreement involves inadequacy as

regards this norm and it is my opinion that the Commission should
make a finding of inadequacy of the revised provisions

My dissent from approval of subarticle 25f is not directed at any
specific provision but to the absence of any provision putting a time
limit on how far back into the past a neutral body can go in investigat
ing complaints To the extent of the absence of a limit such as two
years the policing provisions are inadequate

Ideally the hearing procedure provided for in sub article f should
provide a method for determining the full truth in connection with an
alleged malpractice An adequate provision will at least provide a
rudimentary method for obbtaining the truth so the neutral body can
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make a fair decision If the neutral ody is allowed to investigate
complaints based on past occurrences where the evidence will be

imprecise or nonexistent where peoples memories will be vague and

documents will have been destroyed the opportunity for obtaining
the truth and a fair hearing is lost When this lack of safeguard for

the discovery of the true facts is coupled with the other provisions of

sub articles e and f denying the accused the right to know about

the evidence against him not providing a true hearing with witnesses

and argument but only the right to offer explanations giving notice

of charges only after the Neutral Body has completed its investiga
tion and arrived at a tentative decisitm that there was a breach

determined in secret deliberations on asecret complaint ofan unknown

complainant the absence of any provision to prevent stale complaints
compels disapproval

Unless Article 25 is further modified to prevent complaints based on

events that occurred before the neutral body system is approved by
the Commission and to forbid thereafter examination into stale

occurrences say over two years ago the policing provision in f

is inadequate
APPENDIX A

Article 25 as approved provi des

25 NEUTRAL BODY There shall be a Neutral Body selected and appointed

by the conference from responsiblE accountants or other person or persons not

a party to nor employed by or financially interested in any party to the agree

ment upon such terms as are agreed between the conference and the Neutral

Body The Neutral Body shall have the following powers duties and

responsibilities

1 To receiye complaints in writing from members of the conference pur

suant to their obligations hereunder to report malpractices
2 To investigate said complaints and receive evidence thereon from memM

bers of the conference or from the conference offices or otherwise

3 To engage agents lawyers or other experts in connection with its investiM

gation and consideration of complaints and to pay on behalf of the

conference all costs incidental to ngagement and use of such agents

lawyers and other experts
4 To have absoltite discretion to decide whether or not an infringement

has taken place and the conference shall have no right to question such

decision subject to the maximum fines set forth below

Themaximum fines assessed by the Neutral Body shall be

a First offense up to a maximumof U S 10 000 00

b Second offense up to a maximum of U S 15 000 00

c Third offense up to a maximum of U S 20 000 00

d Fourth offense and subsequent offenses up to a maximum of

U S 30 000 00

5 To report to the extent appropriate the result of its investigation to

Ethics Committee but without disclosing the names of complainants
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The Ethics Committee shall notify the member lines through the con

ference Chairman
6 To give directions as to payment of fines after assessment and notifica

tion to the Ethics Committee
7 The undersigned lines promise to report immediately to the Neutral

Body directly any apparent or alleged deviation from the conference
agreement of its rules and regulations of correct and ethical practices
thereunder which come to theirattention or knowledge
All lines agree to accept the decision s and any assessment s of fines
thereof by the Neutral Body as final and binding

8 To enable complaints to be investigated the conference shall make avail
able to the Neutral Body all records correspondence and documents of

every kind wherever located and give all assistance and information

whatsoever verbal or otherwise which may be required by the Neutral
Body at their absolute discretion All the records of the freight con

ference at the secretary s office willalso be available to the Neutral Body
9 The conference members jointly and severally shall indemnify the

Neutral Body against any liability to third parties including employees
under any libel or other action which might be brought against the
Neutral Body arising from the performance of its duties under this

agreement The conference members jointly and severally shall have
no right to claim against the Neutral Body or their agents in any such
libel or other aCtion

10 The retainer fee and othe compensation forservices of the Neutral Body
shall be as agreed between the member lines and theNeutral Body

APPENDIX B

The proposed modification of Article 25 is as follows

Article25 NEUTRAL BODY

a Appointlllf nt and Qualification s of the Nettt1 al Body
1 The Conference shall appoint upon terms to be fixed by separate contract

an impartial independent person firm or organization to be designated the

Neutral Body which shall be authorized to receie written complaints reporting
possible breaches of the Conference Agreement Tariff Rates or Rules and Regu
lations involving malpractice and to investigate and decide upon such alleged
breaches and if such breaches are found to assess damages and in addition to

collect damages assessed after payment thereof becomes delinquent
2 Appointment of the Neutral Body hereafter will be by vote of the Con

ference membership under Articl19 of the Conference Agreement The appoint
ment will be made from amongst candidates which are qualified and willing to

serve

Prior to such appointment a candidate will be required to dinllge to the Con

ference any materIal professional or business relationships financial interests
or service contracts hereafter in this Article simply interests which it may
have with any of the members their employees agents sub agents or their

subsidiaries or affiliates hereafter in this Article simply agents The

candidate will also be required to agree in the event of appointment to divulge
any future proposals it might receive to create such interest and promise to
obtain Conference approval thereof before accepting any such proposal Such
interest so divulged if any will not affect the qualification of the Neutral Body
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when appointed by the Conference with knowledge thereof and the members
will not raise an objection based on such grounds to an investigation or decision
made or damages assessed by the Neutral Body or its agents provided however
that the Neutral Body willbe required before appointment to agree to disqualify
itself in the event of a complaint against a member withwhich it may have such
an interest After disqualifying itself the Neutral Body is authorized to appoint
an agent without such interest in the respondent to conduct the particular in

veFltigation and handle the complaint on behalf of the Neutral Body and such
appointee shall have all the authority and duties of the Neutral Body for that
particular matter up through the date when the appointee reports its decision
to the Ethics Committee under this Article 25 f 4

3 The Neutral Body will have the authority and responsibility to engage
agents lawyers and or experts including shipping experts who can assist with
its investigation and consideration of complaints and to pay on behalf of the
Conference all costs incidenta l thereto Such agents or experts appointed by the
Neutral Body must not have any interest in the particular member named in
theparticularcomplaint

b Jurisdiction of theNeutra7 BOdy
1 The Neutral Body shall have jurisdiction to handle in accordance with

the procedures of this Article all written complaints submitted to the Neutral

Body by the Conference Chairman or a member alleging breach of the Conference
Agreement Tariff Rates or Rules and Regulations inVOlving malpractice or on

its own motion any breaches of this Article 25 provided that nothing herein
contained shall changethe functions of the Misrating Committee

2 Malpractice as used in this Article shall mean any direct or indirect
favor benefit or rebate granted by a member or its agents to a shipper con

signee buyer or other cargo interests or any of their agents or any other act or

practice resulting in unfair competitive advantage over other members
c Member Lines ResponSibility to Report B reaches ana Assist

Investigations
1 The members and or the Conference Chairman shall report promptly to

the Neutral Body in a written complaint any and all information of whatsoever
kind or nature coming to their knowledge which in their opinion indicates a

breach of the Conference Agreement Tariff Rates or Rules and Regulations
inVOlving malpractice or any breach of this Article 25 by a member or its

agents and failure to report such information by any member will be a breach of
this Article

d Investigation
1 The Neutral Body and or its agents shall have the power authority and

responsibility to investigate written complaints and in investigating said com

plaints to call upon a member or its agents at any of their offices during office
hours and inspect copy and or obtain correspondence records documents

signed written statements or oral information and or other materials here
inafter inthisArticle materials which materials are deemed by the Neutral
Body in its sole discretion to be relevant to the complaint Upon making such
a call the Neutral Body shall have the right to see and copy such materials

immediately and without prior screening by the member or its agents
2 Correspondingly each of the members shall have the duty and responsi

bility to supply such materials and to cooperate in interviews promptly upon
demand made in person by the Neutral Body or its agents and without prior
screening whether said materials or personnel are located in the member s own
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offices or in its agents offices Failure of a member or its agents to supply the

materials required by the Neutral Body or its agents promptly will constitute

a breach of this Agreement by the member and the member undertakes to

thoroughly inform its agents of the member s liability for their conduct and

obtain their commitment to comply with the Conference Agreement Tariff

Rates and Rules and Regulations In addition the members undertake an

affirmative duty to cooperate and assist the Neutral Body in obtaining other

required information whenever possible
3 The records of the Conference will be made available to the Neutral Body

on request and the Conference Chairman and staff will render all assistance

possible to the Neutral Body during investigations
e Oonfidentiallnformation
1 The Neutral Body will under no circumstances disclose the name of the

complainant to the respondent or anyone else including the Neutral Body s agents

unless specifically authorized to do so by the complainant
2 The Neutral Body will treat all information received during investiga

tions regardless of the sources as confidential and will not divulge any such

information to anyone except in reporting breaches found and damages assessed

to the Ethics Committee and then only to the extent that the Neutral Body

itself deems appropriate
f Hearing for the RespondentNeutraZ Boily Decisions and Announcement

Thereof
1 On concluding its investigation the Neutral Body will consider the infor

mation obtained and decide in its absolute discretion whether the facts have

been sufficiently established to constitute a breach of the Agreement Tariff

Rates or Rules and Regulations and if a breach is found which was notcovered

by the complaint such breach may also be reported and damages may be

assessed thereon against any member liable

2 In deciding whether a breach exists based oil the results of its investiga
tion the Neutral Body will not be restricted by legal rules of evidence or the

burden of proof required to establish criminality or even a civil claim Instead

it will employ rules of common sense in determining breaches and assessing

damages and the only standard required is that the information developed is per

suasive to the Neutral Body itself that the breach probably occurred

3 After the Neutral Body has completed its investigatio and arrived at

its tentative decision that there was a breach butbefore announcing the breach

to the Ethics Committee and even before the amount of damages is decided

the Neutral Body will informthe respondent of the nature of the breach indicated

as well as such supporting information and evidence as the Neutral Body in its

absolute discretion may choose to disclose Within fifteen 15 days if the

respondent so requests it may meet with the Neutral Body with or without

its own accountant and or counsel and offer to the Neutral Body such

explanations as it may choose at such meeting

4 The Neutral Body will then make its final decision and either discharge

the respondent or assess liquidated damages against bim In assessing said

damages the members recognize tbat breacbes of the Conference Agreement

Tariff Rates or Rules and Regulations cause substantial damages not only

in lost freight but in consequent instability of the Conference rate structure

The members further recognize that tbe damages caused are cumulative with

the number of breacbes but the members further recognize that it is difficult

to assess such damages precisely Therefore the Neutral Body is authorized to

assess liquidated damages inaccordance with thefollowing schedule
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a Fjrst breach maximum of Ten Thousand Dollars 10 000 U S A

currency or equivalent in yen at the telegraphic transfer selling rate

of exchange of exchange banks on thedate of payment
b Second breach maximum of Fifteen Thousand Dollars 15 000 U S A

currency or equivalent in yen at the telegraphic transfer selling rate

of exchange of exchange banks on the dateof payment
c Third breach maximum of Twenty Thousand Dollars 20 000 U S A

currency or equivalent in yen at the telegraphic transfer selling rate

of exchange of exchange banks on tile dateof payment
d Fourth breach and subsequent breaches maximum of Thirty Thousand

Dollars 30 000 U S A currency or equivalent in yen at the tele

graphic transfer selling rate of exchange of exchange banks on the

date of payment
After its decision the Neutral Body will then report to the Ethics Committee

the decision and the amount of the damages assessed if any In addition the

Neutral Body may report evidence or information discovered during its investiga
tion but the extent of such further reporting if any shall be subject to the

absolute discretion of the Neutral Body and in no event will the Neutral Body

report the name of the complainant without consent or report confidential
information

5 The Ethics Committee will notify the members through the Chairman
of the decision and damages if any and will also at the same time instruct

the Chairman to notify the respondent of the decision but only if a breach is

found and insuch case the respondent will be furnished with the Neutral Body
report and a Conference debit note covering the liquidated damages assessed

g Unque8tioned Recognitionof Deci8ions of theNeutral Body
1 The members agree to accept thedecisions of theNeutral Body as valid

conclusive and unimpeachable but it is understood between the members that

decisions of the Neutral Body are not admissions or proof of guilt or liability
underlaw

2 The members further agree that neither jOintly or severally will they
bring any action whatsoever against the Neutral Body or its agents for damages

allegedly arising outof its acts omiSsions and or decisions as the Neutral Body
In addition each member agrees to hold theother members of the Conference

and the Neutral Body and its agents harmless from any claims which may be

brought by its agents or employees against another member the Conference or

the Neutral Body or its agents for damages allegedly arising out the Neutral

Body s acts or functions

h Payment of Damage8
1 The members will pay all damages duly assessed by the Neutral Bodq

upon receipt of a debit note from the Chairman and if not paid within thirty
30 days of receipt of thedebit note the damages willbecome delinquent under

Article28 of the Conference Agreement
2 The Neutral Body will have the power and responsibility immediately

without notice to or further authority from the Conference to collect as agent
for the Conference and by any measures recommended by legal counsel any

damages duly assessed as soon as they become delinquent from the deposit
or substitute security submitted and maintained by the members under Article
12 of this Agreement The Neutral Body will pay over to the Conference

immediately all damages collected
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No 1095

AGREEMENT No 150 21 TRANS PACIFIC FREIGHT CONFERENCE OF

JAPAN AND AGREEMENT No 3103 17 JAPAN ATLANTIC AND GULF
FREIGHT CONFERENCE

ORDER

This proceeding having been initiated by the Federal Maritime

Commission and the Commission having fully considered the matter

and having this date made and entered of record a Report containing
its findings and conclusion thereon which report is hereby referred to

andmade a part hereof

It is ordered That Agreements No 150 21 and 3103 17 are hereby
approved

By the Commission October 30 1963

Sigl ed

666

THOMAS LISI

Secretary
7 F M C
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Special Docket No 266

CoRPORtCIO AUTONOMA REGIONAL DEL CAtmAy ET AL

11

DOVAR S A INTERNATIONAL SHIPPING TRADING Co

App ication under Rule 6 b for permission to waiye undercparge Is granteQ
and applicant is directed to refund anovercharg

Andrew A Normandeau Donoghue Ragan Mason for applicant

INITIAL DECISION OF WALTER T SOUTHWORTH
EXAMINER 1

Dovar S A International Shipping Trading Co Dovar applies
for permission under Rule 6 b of the Commission s Rules of lractjc
and Procedure 1 to waive thecollection from four shippers of under

charges aggregating over 31 000 on six commodities carried from

Atlantic coast ports to ports in Colombia Ecuador and Costa RlCa

at rates substantially below applicant s published tariffs in effect at

the time of shipment and 2 to refund to one of the same shippers
an overcharge of 30 80 made on a shipmnet of household goods
The application involves a single southbound voyage of the M V

Adriana sailing from New York November 2 Norfolk November 6

and Savannah November 8 1962 Details of the shipments includmg
names and addresses of the shippers complainantsare sl1own hi

Schedule A attached The application was originally filed April 8

1963 a supplemental statement was filed July 22 1963 and an

amendment correcting certain errors was filed August 5 1963 Cer
tificates of complainants certifying as to amounts of freIght paid
and borne as such by each as required by Rule 6b were n9tflled
lntil Septemher and October the last two were filed Oqtboor 23

1This decision became the decision of the Commission on November 27 196 and an

order was issued granting the application
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1963 Except as otherwise noted the following facts appear from
the application as supplemented and amended

Dovar is a small steamship line engaged primarily in carrying
explosives in berth service from United States ports to the Caribbean
and Sout4 America When space is available it also solicits general
cargo Apparently it has not made any effort to set up a compre
hensive tariff for general cargo if has filed N O S Not Otherwise
Specified rates for sOIe of its usual ports of call but in general
has filed rates for specific commodities only as the opportunity has
arisen tp carry llch c rgo n the present instance applicant claims

to have prepared tariff amendments covering the shipments in ques
tion which were typed mimeographed and scheduled for mailing to

the Commission but inadvertently were not mailed Tariffs were

filed more than a month later when the omission was accidently
discovered An exception w s a tariff covering the shipment of

household goods to Colombia filed November 2 1962 effective that
date which was the date the ship sailed from New York and in
this case the tariff filed was lower than the rate actually charged
This tariff was ignored the shipper was charged 30 80 more than

the filed ra would have produced and the tariff was not mentioned
in this application until the amendment ofAugust 5 1963 Even the
amendment does not reveal that this tariff was filed November 2

1962 the date of shipment but this appears from the records of the

Commission
Tariffs purporting to cover the shipments in question were first filed

in December marked Issued December 7 1962 Effective December 10

1962 These tariffs omitted a surcharge of 540 per ton or 40 cu

ft which had in fact been charged on certain items to Colombia and

a surcharge of 56 per 40 cu ft which had been charged on the

shipments to Ecuador and corrected tariffs adding the surcharges to

all items including some on which a surcharge had not been made

were issued December 18 1962 effective January 17 1963

Also the Decemher 7 1962 tariffs did not include a tariff for

linerboard shipped to Costa Rica at 18 00 per 2 000 lbs A linerboard

tariff of 24 00 per 2 000 100 to Costa Rica had beeen in effect since

February 1962 This earlier linerboard tariff was ignored in the

original and first supplementary application although it was men

tioned in a letter to the Director of the Commission s Bureau of

Foreign Regulation dated January 21 1963 which was incorporated
by reference in the first supplement The same letter notes that

the 18 00 rate was quoted to meet the identical rate offered b

a competitor and was completely non renumerative It may he
noted that the only new rate not filed with the first group issued
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December 7 1962 was this non renumerative one however there

have been so many errors and omissions in connection with the trans

actions here involved that this omission may not be significant
Dovar has ascribed its failure to file seasonably to its being admin

istratively a one man organization and has stated that steps have

been taken to improve the situation The series of errors which has

attended its efforts including the present application to remedy
the situation is not reassuring but is not necessarily inconsistent with

a sincere attempt by applicant to put its house in order evidently it

has at least sought the advice of counsel and employed a tariff service

organization to try to straighten things out It is concluded that

the case is one of inadvertence in the sense of carelessness and lack

ofheedfulness as well as a mere mistake

There is no hasis for any finding of impropriety on the part of

the undercharged shippers at most it appears that they merely took

advantage as in thecase of the linerboard of a competitive situation

With the exception of the linerboard transaction the only tariffs on

file prior to the booking of shipments were N O S rates more than

twice the amount of the rates charged Ordinarily N O S rates

are among the highest in the tariff S H Kress 00 v

Baltimore Mail Steamship 00 et al 2 U S MC 450 452 The liner

board rate charged while 25 percent less than the tariff on file was

available to the shipper from another carrier Having in mind the

nature of applicant s operation the shippers were entitled to assume

that applicant would make the minimal effort necessary to make its

filed rates conform with its agreed charges
Innocent shippers should not be made to bear the consequences of

the carrier s neglect in filing a tariff rate that the parties acting in

good faith had agreed would apply Martini Rossi v Lykes
SteJllfb8hip 00 I1w Special Docket No 244 decided November 13

1962 citing Y Higa Enterprises Ltd v PMifio Far East Line

Special Docket 243 report served January 23 1962 This is particu
larly so where as in the present case the carrier would receive a very

substantial windfall at the expense of the innocent shippers purely
as a result of the carrier s own failure to make the filings that it could

and should have made

According to applicant s statement there were no shippers other

than the named complainants of the same or similar commodities

on respondents vessel during the period in question including the

period following the voyage until the correct rates were filed and

became effective Hence it is found that to grant the application
will not result in discrimination
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In such circumstances the Commission may exercise its discretion

to remedy the situation although such action cannot excuse a party
from anystatutory penalty to which it may be subject Martirii

R08 v Lykes SteamShip 00 IlW supra Lykes Bros Steamship
Co Inc Application for A dlwrity to Refwnd etc Special Docket

No 265 decided June 4 1963

Accordingly the application for l rffilssion to Walvecollection from

the four shippers of charges in excess of the amount paid with respect
to each commQdity where there was an undercharge as shown in

Schedule A attached is gralited and applicant is directed to refund
to the shipper of household goods the amount of the overcharge of

30 80 also as shown in Schedule A

An appropriate order will be entered

Signed V ALTFR T SOUTHWORTH

Presiding Examiner

9crO R 30 1963
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S CHEDUJE A

Sh pper Perini Corpo1ati on Fra mintiharrt Matis

New York to Buenaventura Colombia
865 cu ft rubber hose

411 cu ft tires
20 145 lbs steel bars

Freight paid on all the above @ 21 30 per 2 000
lbs 01 40 cu ft plus surcharge of 540 on

same
basis

1 120 12

Freight @ N O S rate on file 60 per 2 000

lbs or 40 cu ftu 2 518 35

Undercharge on above 3 commodities 1 397 93
308 cu ft personal and household effects freight

paid @ 90 pcr Ctlft 277 20

Freight @ r ate filed and effective N dVEHTibel 2

1962 32 00 per 40 cu ft 246 40

Overcharge on personal and household effects 30 80

Shpper Corporacion A utonorna Rfgional Del Gauca Cali Colom na

Norfolk to Buenaventura Colombia
1 366 125 lbs aluminum cable freight paid @

32 per 2 000 lbs including surcharge 21 858 00

Freight @ N O S rate on file 60 per 2 000 lbs 40 983 75

Undercharge u u 19 125 75

ShipperBl w Bird Sales Corp Fort Valley Ga

Savanllah to Buenave 1tura Colombia
7 444 cu ft bus bodies and parts fmight paid

@ 22 50 per 40 cu ft plus surcharge @ 540

per 40 cu
ft

u
5 122 44

Freight @ N O S rate on filc 60 00 per 40

cu fL 11 166 00

Undercharge u
6 043 56

Savannah to Guayaquil Ecuador
1 555 cu ft bus bodies and parts freight paid

@ 22 50 per 40 cu ft plus su charge @ 56

per 40 cu
ft

u u 8B6 45

Freight @ N a S rate on file 00 00 per 40

cu
ft

u
2 3 32 50

Undercharge
1 4 3t 05

Total undercharge this shippeL u 7 47 1

rhe applicationshows asurchargc of 540 per 40 cu ft or 2 000 Ibs arldcd to the O S ratc 011 itcms

to Buenaventuramarked with asterisk but not in the case of the aluminum cable to the same port lIn a

surcharge of 56 added to the NO S rateon t he item to GuayaquiL The t ariffs on tile ith the flurc111

of ForeignRegulationdo not show any such surcharges on N O S items as of the time in question BeCIu e

of the inclusion of surcharges in amounts to be wai ved the application as finally alIlf ndcd SIl0 8 l to H I

of 31 447 61 in undercharges instead of 30 358 00

7 F M C
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SOHEDULE AContinued

Shipper Continental oj PanamG Aparlado 3344 Panama Republic oj Panama

Norfolk to Puerto Limon Costa Rica

784 904 Ibs linerboardfreight paid @ 1800

per 2 000 lbs

Freight @ applicable tariff effective February 5

1962 120 per 100 lbs u u 9 418 85

Undercharge 2 35 7i
Summary of undercharges

Perini Corporation
Corpora cion Autonoma Regional Del Cauca

Blue Bird Sales Corp UI

Continen tal of Panama U U U

7 064 14

1 397 93
19 125 75

7 479 61
2 35 71

Total undercharges to be waived 30 358 00

Overcharge to be refunded
Perini Corpora ion U U U 30 80

7 F M C



FEDERAL MARITIME COMMISSION

No 936

HELLENIC LINES LTD VIOLATION OF SECTIONS 16 FIRST AND 17

Decided January 9 1964

1 Respondent found to have violated sections 16 First and 17
of the Shipping Act 1916 in charging different rates to similarly
situated shippers for identical service

2 Respondent s agent who was empowered to solicit cargo and
quote rates that would meet the competition found to have been act

ing within the scope of his authority in charging different rates to

similarly situated shippers for identical service

3 Intent is not a prerequisite to a finding of violation of sections 16
First and 17 of the Act It is enough that undue or unreasonable

preference or advantage is given to any particular person locality or

traffic or that any such person locality or traffic is subjected to undue
or unreasonable prejudice or disadvantage or that a rate which is

unjustly discriminatory between shippers is charged or collected
4 The Act is primarily a regulatory and administrative statute It

evinces a strong policy of protecting the public A carrier may not

evade its responsibilities to the public thereunder by pleading igno
rance of its agent s activities

EdviinLongcope for respondent
Roger A McShea III Wm Jarrel Smith Jr and Robert J Black

well Hearing qounsel
Edward O Johnson Hearing Examiner

REPORT

BY THE COMMISSION John Harllee Ohairmanj Ashton C Bar

rett Vice Ohairman James V Day John S Patterson and Thos
E Stakem Oommissioners

This proceeding was instituted by our predecessor the Federal
Maritime Board on its own motion pursuant to section 22 Shipping

7 F M O 673
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Act 1916 to determine whether respondent Hellenic Lines Ltd
Hellenic had made or given undue or unreasonable preference or
advantage to particular persons or subjected particular persons to
any undue or unreasonable prejudice or disadvantage in violation of
section 16 First of theyct or had demanded charged or collected
rates or charges which were unjustly discriminatory between shippers
in violation of section 17 of the Act

The essential facts are few and are not disputed by respondent
Hellenic is a common carrier by water engaged in the foreign c om

mergeef the Unite Statesand is a member of the Red Sea and Gulf
of AdenUnited States Atlantic and Gulf Freight Conference The

conference serves ports in the range from Aden to Suez to United
States Atlantic and Gulf ports Prior to the shipments in question in
this case conference rates had been declared open to meet outside
competition and the member lines including Hellenic were free to
quote rates

On two of its voyages during 1960one in late March the other in
midAprilrespondent carried several parcels of green Ethiopian
coffee for various shippers from Djibouti French Somaliland to ports
in the United States The rates oharged on these parcels varied be
tween 20 and 36 per ton even though all of the coffee involved WILE
subject to a single rate classification the service rendered by respond
ent was identical and the shippers were similarly situated One

chipper for example with parcels of coffee on both voyages was over
charged153679 based on the difference between the 36 Hellenic
charges it for some parcels and the lowest rates Hellenic charged fox
other green coffee parcels carried on the same two voyages

Compagnie Maritime Coloniale later named Compagnie Maritime
Est Africaine Ltd with a person named Antypas in charge of it
daily operations was respondents agent at Djibouti Respondent
advised this agent the rates were open and authorized it to quote rate
that would inset the competition Antypas booked the coffee ship
ments in question at the different rates

The Examiner in his Initial Decision concluded that Hellenic Line

had violated sections 16 First and 17 of the Act Respondent filed
exceptions Hearing Counsel replied and we heard oral argument
For the reasons stated below we agree with the Examinersconclusion

DISCUSSION AND CONCLUSIONS

The facts clearly show that sections 16 and 17 of the Act were vio
lated The coffee transported was subject to only one freight classifi
cation The servile rendered by respondent was identical The

shippers and consignees of the coffee were similarly situated and the
7 PLO



HELLENIC LINES LTD SECTION 16 FIRST AND 17 VIOLATIONS 675

record shows they were in keen competition with one another and vul

nerable to even small differences in ocean freight rates They were

not afforded equal treatment andno justification for this is evident A

mere desire to book the cargo obviously is not justification It has

long been settled that such treatment of shippers violates sections 16

First and 17 of the Act Eden Mining 00 v BlJuefields Fruit

Steamship 00 1 D S S B 41 4546 1922 AlMrican Tobacco 00 v

Oompagnie General Transatlantique 1 D S S B 53 56 57 1923 1

Respondent has madeno attempt to deny that the foregoingcircum
stances depict the mentioned violations but it attributes the responsi
bility to its Djibouti agent Respondent disclaims all responsibility
itself arguing that sections 16 and 17 of the Act are penal provisions
ie their violation is a misdemeanor punishable by fine that it had no

intent to violate these sections since it did not authorize assent to or

have any knowledge of its agent s conduct in charging the different

rates and that it cannot beheld liable for the unauthorized crimirial

conduct of its agent 2

For a number of reasons this position must be rejected The Ship
ping Act is primarily regulatory and administrative it is not a crim

inal statute True the Act provides monetary penalties for violatitig
its requirement but these are particular remedies that may be ought
in proper cases Their presence does not transform the Act into a

criminal or penal statute The main purpose of the Act was to confer

upon an administrative agency general regulatory and supemsoty
powers over the water horne foreign commerce of theUnite States

Incidential to this purpose the Government was also given the rIght
to seek monetary pena ties in appropri te

cases
The fUnctio of ad

judicating such penalties moreover is confided to the courtS not the

Commission The Commission is empowed solely to regulate and Us

jurisdiction and functions are purely regulatory and administ at ve

Unapproved Section 15 AgreelMnts SJth African Trade 7 F M C
159 1645 1962

Respondent is not here on trial for penalties nor charged with

a misdemeanor N or may it escape responsibility by contending that
intent is a prerequisite to a finding of viplation of section 16 First

and 17 These sections proscribe and ma e Unlawful certain conduct

without regard to intent The offense is committed by the in re do g

1See also Armstrong Oork 00 v American Hawaiian S S 00 1 U S M C 719 723

1938 Rates from Japan to United States 2 U M C 426 435 1940 Rates of GeneraZ

Atlantic S S Oorp 2 U S M C 681 686 1943 West Indies Fruit 00 v FZota Mercante

GrancoZombiana 7 F M C 66 69 1962
J Respondent bas served Djibouti since tbe early 1950 s Tbe record indicates that it

had some difficulty in selecting a suitable agent there and in supervising and communicat

ing with tbe agent in question Respondent ultimately diSCharged this agent though for

actlvltles unrelated to the matter involved here

7 F M C
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of the Act and the question of intent is not involved Inter8tate Oom

merce 00TTll1Tlli88ion v O O Ry 00 128 Fed 59 69 70 1904 200

U S 361 398 1905
To adopt respondent s position would do much to frustrate the ob

jectives of the Shipping Act Respondent necessarily performs its

farflung transportation business by utilizing agents to solicit and

hook cargo and attend to various other requirements of the business

Under respondent s theory however it could immunize itself from the
common carrier responsibilities placed upon it by the Act simply by
dissociating itself from any of its agents activities which are brought
into question This could take the form as here ofaplea tf ignoranoo
of the agent s conduct and a claim that the carrier lacked any intent
itself to violate the law The Act does not permit of any such evasion
United State8 v American Union TlOIlUJport Inc 327 U S 437 457

1946 It is regulatory legislation which evinces a strong Wlicy of

protecting the public and there is ample authority for the view that

a principal is liable his agent s violation of such astatute including
a violation which is amisdemeanor s

rhe agent involved here was empowered by respondent to solicit

cargo and qUPte whrutever rates would meet the competition In book

ing the parcels ofgreen coffee he was acting within the scope of that

authority and on respondent s behalf Certainly it cannot be said
that the agent was on some personal excursion or beyond the scope
of his authority because he bQOked the coffee at differing rates Re

spondent therefore must clearly answer for the agent s action in this

regard
We will add that we cannot agree with respondent s denial of any

actual fault Respond nt knew that an intensely competitive situa
tion or rate war existed with the conference rates declared open
but there is no evidence that it took any precautionary steps in light
of these unstable conditions in granting the broad authority to its

Djibouti agent to quote whatever rates would meet the competition
It seems to us respondent s claim that it had had some difficulty in

supervising and communicating with this agent serves only to under

score that greater precaution was needed under the circumstances
particularly in the matter of instructing the agent that rates to ship
pers must be non preferential and non discriminatory According to

respondent it did take action of this kind but this was after the ship
ments in questionhad been made

We conclude that respondent in charging different rates to similarly
situated shippers for identical service as hereinabove set forth vio

aMechem on Agenoy 1952 pp 276278 and cases tnere cited

7 rM O
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lated section 16 First of the Act by giving undue and unreasonable

preference or advantage to certain shippers and subjecting certain

other shippers to undue and unreasonable prejudice or disadvantage
and violated section 17 of the Act by charging and collecting rates

which were unjustly discriminatory between shippers The record

indicates that respondent after somedelay effected refunds to injured
shippers It was proper of course for respondent to make such ad

justments Since there is no evideNce of any continuing violation by
respondent in the respects noted we have no occasion to issue an order

against it and the proceeding will be discontinued An appropriate
order is attached

7 F M C
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No 936

HELLENIC LINES LTn VIOLATION OF SECTIONS 16 FmsT AND 17

ORDER DISCONTINUlNG PROCEEDING

This proceeding was instituted by our predecessor the Federal
Maritime Board upon its own motion Investigation of the matters

involved having been completed by the entry on the date hereof of

the Commission s report containing its findings and conclusions which

report is made a part hereof by reference

Itis ordered That this proceeding be and it is hereby discontinued

By the Commission January 9 1964

678

Signed THOMAS LISI

Secretary
7 F M C



FEDERAL MARITIME COMMISSION

No 1070

SELDEN Co INC

v

THE BOARD OF TRUSTEES OF THE GALVESTON WHARVES

Decided Janua1Y 9 1961

It is notunlawful per se for a terminal to increase demurrage charges on cargo

already consigned to or received by the terminal Complaint therefore

dismissed

Less than 30 days notice of changes in terminal tariffs may constitute an un

reasonable practice under certain circumstances Where rate increases are

involved terminal operators under the Commission s jurisdiction would be

well advised to give at least DO days notice

HarryL Selden for complainant
F G Robinson for respondent
O W Robinson Hearing Examiner

REPORT

BY THE COM11ISSION John lIarllee Ohairman Ashton C
B rrett Vice Ohairman James V Day John S Patterson Thos

E Stakem Oorrvrnissioners

This complaint proceeding was instituted by Selden Co Inc

complainant aNew York corporation engaged in the import export
and sale of jute goods Respondent is the Board of Trustees of the

Galveston Wharves a terlninal operator carrying on the business

f furnishing wharfage dock warehouse or otherterminal facili

ties in connection with a common carrier by water within the mean

ing ofsection 1 of the ShippingAct 1916

Most of complainant s jute is imported from India andis consigned to

various ports including Galveston No advance arrangement is made
F M C 679
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by complainant with respondent for jute routed to respondent s facil
ities Between approximately July 1 and Septe ber 30 1961 com

plainant instructed its suppliers to route certain shipments to the Port

of Galveston Pursuant to such instructions approximately 4 842

bales of jute bagging were discharged into respondent s facilities

About 300 bales were removed soon after discharge and are not the I

subject of this complaint The weight of the remaining bales was

about 1 103 nettons

By tariff supplement issued November 8 1961 and filed with the

Commission on November 9 1961 respondent s demurrage rules and

rates werechanged effective November 25 19611

These changes as they pertained to complainant s cargo both on

the pier and enroute thereto on and after November 25 1961 resulted

in demurrage charges against complainant s cargo in the amount of

9 165 07 for the period September 1961 through February 1962 Had

the tariff not been changed only 45168 would have been due for de

murrage N eit er mount has been paid by Selden Complainant
seeks an order prohibiting respondent from collecting any amount in

excess of the charges at the old rate contending that the action of

respondent in increasing its charges after complainant s shipments
had already been received by or were irrevocably consigned to re

spondent s facilities constitutes an unfair and unjust practice under

section 17 of the Act 2

Complainant further contends that respondent s tariffs and invoices

wereambiguous as to whetheror not respondent provided storage at its

facilities pointing to certain statements in respondent s tariffs and

correspondence which Selden urges indicate that the cargo in ques
tion wasrightfully considered by Selden to be in storage rather than

under pierdemurrage
The Examiner in his Intial Decision fouhd inter alia that any notice

by respondent ofless than 30 days would be unreasonable except where

a shorter period is warranted by the circumstances that the irregu
larity and inconsistency of respondent s tariff changes from 1959

through 1962 constitutes an unreasonable practice under section 17

but that n o reason appears why complainant should not pay the

higher storage charges He thus denied complainant the relief it

seeks The Examiner states that the failure to give adequate notice

1The tarUf provisions in effect on the pertinent dates are set forth in AppendiX A and

Appendix B infra
I Section 17 reads In pertinent partas follows

Every such carrier and every other person subject to this act shall establish observe
and enforce just and reasonable regulatloDs and practices relating to or connected with

the receiving handling storing or delivering of property Whenever the board finds

that any such regulation or practice Is unjust or unreasonable It may determine pre

scribe and order enforced a just and reasonable regulation orpractice

7 F M O
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of the increase did not of itself make the increase unlawful especially
since as previously stated complainant does not questjon the reason

ableness of theincreased rate 3

Complainant filed exceptions to the conclusions of the Examiner 1

that complainant should pay the higher cha rges and 2 that there is

no need to consider whether respondent s tariffs are ambiguous as to

the holding out of storage facilities Specifically complainant re

argues its contention that respondent s tariffs invoices and corre

spondence were reasonably construed by it Selden as indicating that

its goods were in storage rather than subject to pier demurrage
charges and alleges error in a decision which complainant says allows

respondent to benefit by a practice which the Examiner fOlmd to be

lmreasonable Respondent took no exception to the Initial Decision

but did reply to complainant s exceptions Oral argument was had

beforetheCommission

DISCUSSION AND CONCLUSIONS

There is no doubt that respondent as a terminal facility isan other

person subject to the Shipping ActT pursuant to section 1 of the
Act and thus that the Commission can order respondent to observe

reasonablepractices pursuant to section 17

The gravamen of the complaint is that the action by respondent in

increasing tertninal charges in reliance upon a tariff provision which

was filed after the shipments involved had already been received by
or were irrevocably consigned to respondent s facilities and of pub
lishing conflicting and ambjguous nlles and regulations and or tariffs

constitutes an unfair and unjust practice in violation of Section 17
In other words complainant alleges that respondent could

not have increased its charges regardless of the amount of notice

given as to shipments enroute to or already on its facilities There

fore the question of whether the notice given was reasonable is not

here in issue

The position taken by complainant is untenable A terminal opera
tor must be free to change its tariffs when circumstances warrant It

would be unreasonable to hold that a terminal must continue in effect

the rates and rules applicable when a cargo first landed no matter how

long that cargo might be left on the facility This would mean that

a terminal could only change its rates when its facility had no cargo
at all a condition which might never occur or that a terminal could

charge different rates for identical services depending on the date the

8The pleadings and record make clear that complainant Is not attacking the rate Itself
as unreasonable but merely the practice of increasing it as to complainant s shipments
which re then on respondent s fadi1tles or enroute thereto

fFMo



We note also that the last paragraph of Item 160 see Appendix A reserves the Sam

right of removal to respondent In this connection the record is not clear as to whethe

or not there was storage space avatlable eitller on orotr the terminal facilities or wha

tile cost of rem ng tbe goo dtt and 8qbseque t storage charges would have been

1 H C
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We emphasize that this decision should not be construed as casting
any doubt on prior decisions which have held that less than 30 clays
notice of changes in terminal tariffs may be unreasonable under cer

tain circumstances Further where such changes involve rate in

ereases we think that terminal operators under the Commission s

jurisdiction would be well advised to give at least 30 days notice 5

As was stated above the reasonableness of the notice here given is not

before us in this case And in any event the record in this proceeding
would appear inadequate upon which to base a determination as to

the reasonableness of the notice given
In view of the above we can find no basis for granting the relicf

sought by complainant An appropriate order will be entered dismiss

ing the complaint

APPENDIX A

Charges in effect prior to November 25 1961 as contained in Gal

vestonWharves TariffCircular No 4B

Item No 160 Pier Demurrage Rules and Charges

The waterfront warehouses docks and piers of the Galveston Wharves are

designed primarily for use in the handling of cargo interchanged between rail

roads trucks and water carriers 011 the one pand and vessels and barges on

the other and these waterfront facilities are hot intended to be used for the

storage of freight
Cargo except bulk crude sulphur which is discharged into or onto the water

front facilities of the Galveston Yhanes from railroad cars trucks and or

water carriers shall be subject to the following pier storage and pier demurrage

rules and charges
a

On inbound cargo except bulk crude sulphur 10 running days Saturdays

Sundays and Holidays being included will be allowed free when such cargo is

discharged from vessels or barges jree time will begin the next 7 00 a m

after the day the vessel or barge completes dischuging such inward cargo

See Exceptions 2 and 3 Cargo discharged from vessels and later reloaded

aboard the same or other vessels shall be ubject to the free time rule applying

on outbound cargo

b After expiration of free time the following pier demurrage charges will

be assessed on cargo discharged into closed or shedded piers or warehouses

1 On cargo except cotton and or cotton linters 10 cents per net ton

toreach 7 days or fraction thereof

I III I

3 On cargo assigned open space 5 cents per net ton each 7 days or

fraction thereof

In this same connection while we agree with the Examiner s conclusion that incon

sistency in giving the public notice of changes in terminal charges may constitute an

unreasonable practice tbat quesUop was not an issue ip this prQceeding

1 F M C
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Pier demurrage charges cease running against the cargo the day that th

vessel or baJge actually starts loading such cargo and in case of inbound shiI
ments to be forwarded beyond by either rail or truck pier demurrage charge
cease running against the cargo when same is removed from the facilities

EXCEP1 ION 2 Fiftefm 15 day free time excluding Saturdays Sundays an

legal Holidays will be allowed on inbound shipments of Pulp Cellophan
and or Woodpulp iles 1492 and 4954

EXCEPTION 3 Cargo notsusceptible to weather damage may be assigned ope

space for a free time period of thirty 30 days inclusive of Saturday
Sundays and holidays The free time accorded under provision of thi

exception will be subject to the availability of suitable open space and t

the making of arrangements for the use thereof in advance of arrival 0

the cargo a t this port ile 4954

Vessels owners or their agents using thefacilities of the Galveston Wharve

beyond the free time herein described thereby contract to pay and are re

sponsible for the pier demurrage charges accruing on such cargo at the rate
I hown herein

On all property landed or received in or on the wharves piers and docks 0

the Galveston Wharves which is not removed by the vessels owners or the

agents within a reasonable time the Galveston Wharves reserves the right tA

remove such property to and store it in a public or licensed warehouse or othe

availalJle place of delivery or storage at the expense of the vessels owners O

their agents without liability on the part of the Galveston Wharves and subjec
to a lien against such property forall chargesaccruing thereon

APPENDIX B

Amended paragraph b of Item 160 as it pertained to com

plainant s shipments effective November 25 1961

b After expiration of free time the following pier demurrag4
charges will be assessed on cargo discharged into closed or sheddec

piers or warehousesor in open space

Item No 160
Oharge perne

Inbound ton per day
For each of the first 7 days or fraction thereof 5 cents
For each of the next 7 days or fraction thereof 10 cents
For the 15th day and each succeeding day thereafter

until removed 15 cents

7 l1 M C
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No 1070

SELDEN CO INC

v

THE BOARD OF TRUSTEES OF THE GALVESTON WHARVES

ORDER DISMISSING COMPLAINT AND DISCONTINUING
PROCEEDING

This proceeding having bfen duly heard and the Commission hav

tug considered the matters involved and having this date entered a

report thereon containing its findings and conclusions hich report is

made a parthereof by reference
It is ordered That the complaint of Selden Co Inc be and

it is hereby dismissed and this proceeding be and it is hereby
discontinued

By the Commission January 9 1964

Signed THOMAS LISI

Secretary
7 F M C 685



EtEDERAL MARITIME COMMISSION

No 1090

GENERAL INVESTIGATION INTO COMMON CARRIER FREIGHT RATES AND

PRACTICES IN THE FLORIDA PUERTO RICO TRADE

Decided Januwry 21 1964

Tariffs and transportation practices of respondent TMT TMliler Ferry Inc

C Gordon Anderson Trustee not shown to be unlawful no finding made

that rates of South Atlantic tmd Caribbean Line Inc are unjust unreason

able and otherwise unlawful at present and said respondent ordered to

clarify certain ll pect of its tariffs to file monthly financial reports and to

submit to certain audits of its books of entry no findings made and this

proceeding discontinued as to respondent Sea Land Service Inc and as to

respondent Motorsbips of Puerto Rico

Donald Macleay and Edward T Oornell for respondent TMT
Trailer Ferry Inc C Gordon Anderson Trustee

John Mason and Oharles J Oolgan for respondent South Atlantic
Caribbean Line Inc

O H Wheeler for respondent Sea Land Service Inc Puerto Rican

Division

Alan F Wohlstetter for respondent Motorships of Puerto Rico

John T Rigby for the Oommonwealth of Puerto Rico

Donald J Brunner and Robert J Blackwell as IIearing Counsel

OharlesE Morgan Hearing Examiner

REPORT

BY THE COMMISSION John Harllee Ohaillnan Thos E Sta
kern Vice Ohairman Ashton C Barrett James V Day John S

Patterson Oommissioners

PROCEEDINGS

Pursuant to sections 18 a and 22 of the Shipping Act 1916 and

sections 2 3 and 4of the Intercoastal Act 1933 theCommission upon
its own motion by its order served February 1 1963 entered into this

investigation to determine whether the present rates and practices of

certain respondent water carriers in their operations in the Floridll
686 7 F M C
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Puerto Rico trade the trade are unjust unreasonable and other

wise unlawful under the said Acts

The four respondents as named in the original order the first sup

plemental order served March 6 1963 and in the second supplemental
order served April 18 1963 are South Atlantic Caribbean Line

Inc SACAL TMT Trailer Ferry Inc C Gordon Anderson

Trustee TMT Sea Land Service Inc Puerto Rican Division Sea
Land and Motorships of Puerto Rico Inc Motorships The

Commonwealth of Puerto Rico intervened in the proceeding
IIearings before an Examiner were held in vVashington D C and

Miami Florida commencing lay 7 1963 After recesses reom time

to time to permit the parties to compile certain statistical and cost
data the hearings were closed on July 25 1963 subject to the late

filing of further exhibits A petition to reopen for further hearing
was denied by the Examiner but eoncurrently certain new facts con

tained in the petition by agreement of the parties were stipulated
into the record Opening and reply briefs were filed by SACAL
Tl1T and Hearing Counsel The Exalniner on October 28 1963

issued a Recommended Decision to which TMT and SACAL excepted
Replies to exceptions werefiled by TMT SACAL and Hearing Coun

sel No oral argument was requested and nonewasheld

FACTS

As no respondent carrier offered a regular service between Florida s

Gulf ports and Puerto Rico the investigation concerned operations
from the Floridaports of Jacksonville and liiaIni only

The cargo moving to Puerto Rico through the port of l1iami is

basically local cargo originating in the Miami area whereas cargo
coming through the port of Jacksonville originates in areas as far

away as the upper midwest The single commodity moving in largest
volume is sugar transported northbound

Motorships has never operated in the trade and does not presently
intend to do so As soon as it learned of this proceeding it took steps
to cancel its rates between Florida and Puerto Rico l10torships had
nominal rates in effect in the trade on automobiles between April 15

andMay 31 1963 but no service

Sea Land stipulated through its counsel on the first day of the hear

ing that it was the high cost carrier in the trade and that its rates

were the same as or higher than the rates ofother carriers in the trade
At present Sea Land offers only an indirect service between Florida

ports and Puerto Rico with transshipment at Newark New Jersey
This transshipment necessitating as it does many extra miles of back
haul in Sea Land s indirect service betwen Florida and Puerto Rico
as compared with direct service is the reason it considers itself the

Ii 1 f rt
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high cost carrier The lawfulness of the rates of the indirect service

is now under investigation in our Docket No 1143

The two principal respondents therefore are SAC and TMT

While these respondents carry other cargoes the principal competi
tion between them is for the passanger automobiles transported south

bound and much of the evidence herein relates to their automobile
rates and practices The issues so far as they concern automobiles

are not whetherthe rates are too high butwhether they are too low and

whether the carriers engage in destructive competitive practices in

connection with automobile rates

Both SACAL and TMT had inauspicious beginnings in this

Florida Puerto Rico trade Admittedly both have operated ineffi

ciently in the past and have lost considerable monies TMT is the

older carrier in the trade having acquired some of its vessels and

started operations in 1956 whereas SACAL commenced operating in

April 1962 TMT at first utilized converted LST barges under tow

Later it embarked upon a program of using self propelled vessels

but this operation failed and TMT was forced into trusteeship in

June 1957 The self propelled vessels were repossessed but TMT

retained three barges Under its trustee in 1958 TMT re entered the

trade with the three barges under tow In November 1960 TMT

extended its service to include Miami as well as Jacksonville Prior

to that tinle the shippers of autos from Miami were required to trans

port their autos overland from Miami to Jacksonville in order to ship
them to Puerto Rico The TMT service from Miami provided a sav

ings of about 40 per car to the automobile shipper TMT s opera
tions are of a roll on roll off nature The only dock facilities re

quired are a ramp to permit driving equipment on or off the weather

deck of its vessels and a piece of ground on which to drop the bow

gate to allow roll on roll off access below deck TMT has no need for

anything more than minimal terminal facilities and does not need

covered storage facilities

Since October 1962 TMT has operated with four barges under tow

It has averaged from November 1962 through March 1963 about six

sailings per month from Jacksonville Bad weather has an adverse

effect on barges under tow necessitating some elasticity in TMT s per
formance Generally T 1T takes bout20 days on its present triangu
lar service for a complete voyage Miami Jacksonville San Juan

Mia i TMT s barges are unmanned and towed by tugs under con

tract hire TMT has found this type of operation considerably more

economical than anoperation with self propelled vessels

TMT s principal service to Puerto Rico has been from Jacksonville
and this has been true particularly in the h ndling of trailer load

cargo TMT can load as many as 38 trailers on the weather decks of

its barges which have a maximum carrying capacity for an entire
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barge of 56 trailers each 35 feet long 100 standard size autos and

1 568 cubic feet of space for other cargo Autos are second to trailer
load cargo in producing revenues for TMT Generally TMT has

handled more autos from Miami than from Jacksonville but both

ports have supplied TMT with substantial amounts of automobiles

and of trailer load cargoes
From its operations prior to the trusteeship TMT suffered a total

deficit of 4 753 092 88 Under the trustee s operations using only
towed barges TMT through farch 31 1963 enjoyed an earned sur

plus of 1 696 134 40 including for the year 1962 profit from opera
tions of 517 255 60 and including similar profits for the first quarter
of 1963 of 124 919 96 There is some dispute as to the proper method

of computing TMT s vessel depreciation and operating expenses
However under any method suggested it appears that although TMT

still had a negative net worth it has been recently and presently is

operating at a substantial profit
SACAL originally entered the trade as a break bulk carrier carry

ing palletized cargo but this in time proved most inefficient At first

SACAL operated in a triangular service from Miami to Savannah

Georgia to San Juan Puerto Rico and back to Miami with irregular
service at Ponce and Mayaguez Puerto Rico SACAL used two self

propelled vessels the Floridian and the New Yorker each originally
designed to handle small containers and each with underdeck cargo

space consisting of a single hold with access by asingle ramp designed
for roll on roll off use at the stern of the ship Each vessel was capa
bleofcarrying 73 autos on its upper weather deck

In about September or October 1962 SACAL changed its manage
ment started to acquire trailers in numbers and switched to a trailer

load cargo operation SACAL carries refrigerated reefer

trailers the only carrier in the trade providing a direct service for

refrigerated commodities While SACAL and TMT compete for

cargo carried in dry i e nonrefrigerated trailers they do not now

compete for refrigerated cargo
Commencing in October 1962 SACAL abandoned its triangular

service and operated one vessel on a shuttle service between Miami and

San Tuan and the other vessel between Savannah and San Juan

The Savannah shuttle continued largely as a break bulk operation was

very uneconomical and finally was abandoned after a December 23

1962 sailing Voyage 23 of the Floridian Following the abandon
ment of the Savannah service SACAL began a shuttle service between

Jacksonville and San Juan commencing with a sailing from Jackson

ville on January 22 1963 Voyage 24 of the Floridian On Voyage
23 the Floridian arrived in Jacksonville on January 2 1963 but be

cause ofannual repairs and a strike the Floridian did not leave Jack
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sonville on Voyage 24 until January 22 1963 The Miami shuttle
service remained intact

On June 30 1963 the New Yorker was redelivered to her owners

and SACAL subsequently maintained service from 1iami and J ack
sonville with one vessel tho Flo idian The itinerary then was Miami
Jacksonville San Juan Miami i e he same as that of TMT The
transit time for this itinerary was faster for SACAL than TMT
because of the latter s use of towed barges The Examiner found
where other factors are equal from the shipper standpoint the slower

transit time is a service disadvantage SACAL terminated its direct
service at Jacksonville in July 1963 Its one vessel can now carry
due to a modification of its deck space 106 automobiles and 30 trailers

including 24 reefer trailers This modification has taken place subse

quent to the close of the hearing but is the subject of late filed exhibit
97 which w s received in evidence by agreement of the parties Of
the 345 trailers carried by SACAL in the first quarter of 1963 230
were reefer trailers During that same period 114 reefer trailers
were handled from Miami on 11 voyages or about 10 per voyage

For the 9 months it operated in the Savannah l1iami Puerto Rico
trade April to December 1962 SACAL suffered a total loss in excess

of three quarters of a million dollars For the first 3 months it oper
ated in the Jacksonville Miami San Juan trade January to March
1963 SACAL suffered losses from vessel operation in excess of
84 000 There is some dispute as to the amount of expenses of the

21 terminated voyages in the first quarter of 1963 the Examiner find

ing it to be 761 399 oran average of 36 257 per voyage
The balance sheet of SACAL as of March 31 1963 shows capital

stock of only 10 for only one share authorized and outstanding a

deficit fronl operations of 844 248 and listed under current liabilities
is 1 002 299 payable to affiliated companies

SACAL an American corporation is a wholly owned subsidiary of
the United Tanker Corp also an American corporation It in turn
is practically wholly owned by The China International Foundation
Inc an American charitable corporation This company is the cor

porate parent of a conlplex of some 20 companies The China Inter
national Foundation owns all of the voting common stock and 95 per
cent of the nonvoting preferred stock of United Tanker United
Maritime Corp anotherAmerican corporation also is a wholly owned

subsidiary of United Tanker It is the principal stockholder in three
other American corporations which own and operate through United
Maritime as agent four American flag tankers The China Founda
tion also owns directly or indirectly all of the stock of eight foreign
corporations five of which own or operate foreign flag vessels The
China Foundation also owns directly or indirectly the controlling

7 F M C
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stock in five other foreign corporations presently inactive All of the
activities of these corporations are lllanaged from offices at 250 Park
Avenue New York N Y The allocation of overhead expense of
these many related cOlnpanies is a cOlnplex matter and the Examiner
concluded that no deterlnination could be made on the present record
as to whether or not a proper share of overhead was allocated to
SACAL

As noted for the first quarter of 1963 SACAL suffered a loss from
vessel operation of over 84 000 If there are eliminated certain voy
ages serving Jacksonville and San Juan only and one voyage which
had no l1iami revenue as well as a voyage from Jacksonville to San
Juan to l1iami to Jacksonville the total revenue on the remaining 11
Miami Puerto Rico voyages is 399 107 18 or an average revenue per
voyage of 36 28247 This figure is approximately the same as the
averageexpense per voyage as found by the Examiner

The order of investigation brought into issue the tariff and trans

portation practices of the respondent carriers SACAL maintains a

rate of 300 on the movement of each empty trailer when SACAL
uses the cargo space therein Of 13 bills of lading showing trans

portation of trailers under the 300 rate 8 were charged only that
rate 3 were charged the 300 rate plus the Miami handling charge of

10 each and Miami wharfage charges of 2 each and 2 were charged
the 300 rate plus the Miami wharfage and handling charges plus the
Puerto Rican arrimo charge of 5 cents per 100 pounds SACAL s

tariff is silent with respect to charges on this type of movement

SACAL formerly had a rate for trailer load quantities of 700 per
trailer for dry cargo and 1 000 per trailer for refrigerated cargo
plus Miami or Jacksonville wharfage and handling charges and
Puerto Rican arrimo charges Effective February 20 1963 the
SACAL tariff provided that the wharfage handling and arrimo

charges above would not apply or in effect would be absorbed by
SACAL However these accessorial charges never were assessed by
SACAL prior to February 20 1963 even though they were then

applicable
SACAL has carried a substantial number of automobiles in the

trade with personal effects inside the trunks of the autos A review of
about 100 bills of lading showed that the applicable charges on these
effects were fully assessed in some instances partially in others and
not at all in others These personal effects generally were in autos con

signed to individuals rather than to used car dealers and the reasons

for the variety of treatment were mainly improper ratings by the

rating clerks of SACAL s agent in Miami SACAL s tariff is silent
with respect to charges on this type ofmovement

In Special Docket No 268 SACAL seeks authority to waive coHec
7 F M C
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tion of undercharges on certain shipments ofautomobiles from Florid

to Puerto Rico and the record in this special docket by stipulation 0

the parties was incorporated into the present proceeding An Initia

Decision has been issued by the Examiner in the special docket pro

ceeding and as detailed therein and acknowledged by SACAL i
billed and collected less than the applicable charges specified in it

tariff on numerous shipments of autos from Florida to Puerto Ric4

made mainly in the l st quarter of 1962 Generally SACAL col

lected only 156 for the average car instead of about the 170 dUI

under its applicable tariff This practice by SACAL ceased abou

January 1963 and apparently has not been resumed

Since the entry of SACAL into the trade TMT s revenues from al

ocean freights have increased over the corresponding periods of th

preceding year Also for the 15 month period of January 1 1962

through March 31 1963 compared with the 15 months for January 1

1961 through March 31 1962 TMT s revenues for ocean freight in

creased to 4 707 310 from 3 713 837 There has been a decrease

however in Miami auto revenue for the first quarter of 1963 over th

first quarter of 1962 An alleged error with respect to the amount 0

this is raised in TMT s exceptions but at any rate TMT suffered I

substantial decrease in Miami auto revenues for the second half 0

1962 compared with the first half of 1962 whereas SACAL sub

stantially increased its Miami auto revenues in the same period
The Examiner in his decision recommended that the investigatiOl

be discontinued as to respondent Motorships of Puerto Rico and tha

no findings be made in this proceeding as to respondent Sea Lan

Service Inc He found that the tariffs and transportation practice
of respondent TMT Trailer Ferry Inc C GordonAnderson Trustee

have not been shown unlawful and that this record does not disclosl
whether the rates of respondent South Atlantic Caribbean Line

Inc presently are compensatory and lawful The Examiner als

mentioned the desirability of several carriers in a trade where ther4

is sufficient traffic to support them Finally he recommended tha

SACAL berequired to amend its tariff to clarify the rates and chargel
on the movement of perso al effects in autos and on the movement 0

trailers when the respondent carrier utilizes the inside cargo space

and that SACAL be required to file a monthly financial report and t

make available its book ofentry upon which such financial report shal

be based for the purposes of auditing by the Commission s staff t

enable the Commission to make a determination as to the lawfulnes

of its rates

DISCUSSION AND CONCLUSIONS

SACAL urges generally that we accept the Examiner s decision an

takes only two exceptions to it
71M
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One exception deals with the Examiner denial of 8ACAL s

motions to strike certain matters in TMT s opening brief and reply
brief SACAL admits this is only made to preserve its position
1S the Recom mended Decision of the Examiner does not rely upon any
f the challenged matters The challenged matters are likewise not

Ilsed as a basis for our report
SACAL s other exception is to the finding of the Examiner that

rMT s slower transit time was aservice disadvantage This finding
bowever did not affect the Examiner s decision and our view as noted

more fully below is that this record does not support such a finding
TMT takes three exceptions to the Recommended Decision In the

Cirst of these it asserts the Examiner erred in not utilizing the finding
chat TMT was a disability carrier because of its slower transit time to

grant it a rate differential under SACAL to offset this disability The

basis for this argument is the Examiner s finding that where other

factors are equal from the shipper standpoint the slower transit time

lS a service disadvantage
Wa are unable here to find that TMT s slower transit time is a dis

ttdvantage SACAL argues that it is not and to support its position
tnarshals facts showing that TMT has made gains in revenues from

freights over its revenues prior to SACAL s operation that TMT out

arried SACAL on direct sailings to San Juan from Jacksonville on

ehe sarna day and that TMT has outcarried SACAL inbound 10 to 1

SACAL points out that TMT s general manager has testified that the

Grade is one in which frequency of service is more important than time

tn transit SACAL further claims that any loss in revenue in Miami

co San Juan traffic TMT may have suffered is due to shipper dis

atisfaction with TMT s indirect Miami San Juan service as compared
with SACAL s direct service

TMT on the other hand argues that the fact that it outcarried

SACAL on sailings from Jacksonville on the same day is explained
by the larger capacity of TMT s vessels It says that TMT had not

felt the full impact of SACAL s competition at Jacksonville because

of the newness of SACAL s Jacksonville service and the backlog of

Puerto Rico traffic built up by the strike coupled with the Mother s

Day rush It contends that at Miami where comparative results are

of record for a 12 month period SACAL greatly outcarried TMT on

3ailings on the same day TMT says its general manager s statement

merely explains why a triangular service is used rather than a direct

ervice and is not intended to mean that a slower transit time is not

a service disadvantage
Although TMT did outcarry SACAL at Jacksonville on sailings

leaving the same day this fact may be due to a diversion of cargo by
Ghe strike the size of T11T s vessels the Mother s Day rush or the

newness of SACALs Jacksonville service At any rate SACAL s
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direct Jacksonville service has now been discontinued and any c6n

elusions with reference to it cannot be used for guidance with respect
to SACAL s present service As for the statement of TMT s general
manager its meaning as indicated is debatable But aside from this

the fact is that no witness was produced who testified to the necessity
for rapid transit time in thetrade

The significance of a finding of a service disability is that it may
be a reason for allowing a rate differential between the carriers offering
the superior and inferior services The granting of such differential

however depends upon a finding that the rates of aile of the carriers

are unlawful and must be adjusted TMT s present rates were not

shown onthis record to beunlawful and no change in them is proposed
Thus the granting ofa differential to TMT must rest upon a showing
that SACAL s rates are unlawful

TMT in its second exception attem pts to make slch a showing It

argues thatthe Examiner erred in not finding that the ratesof SACAL

were are and for the future will be noncompensatory It says he

failed to take into consideration a some 88 000 in deferred mortgage
payments applicable to the first quarter of 1963 b an equitable allo

cation of the overhead of parent and related owning and operating
companies which it claims would increase costs for the first quarter of

1963 by at least 12 000 and c other items of overhead amounting to

22 000

SACAL on the other hand contends that before its rates can be

declared unlawful even if found to be noncompensatory there must be

a showing that they are unjust and unreasonable It is of course true

that before we may hold rates to be unlawful under our statutes Inter

coastal Shipping Act 1933 section 4 46 use 845 a and Shipping
Act 1916 section 18 a 461J8C 817 they must be found to be unjust
or unreasonable SACAL further contends that even accepting the

additional expenses brought out by TMT the first quarter of 1963

shows an almost 80 percent impro rement over the averaged quarterly
results for the operations in 1962 and that it should have the oppor

tunityTMT had to work out thekinks in its operation
TMT is incorrect when it states that the Examiner failed to find that

the rates of SACAL were noncompensatory In fact the Examiner

found that the rates of SACAL were not compensatory based on the

total period on which evidence was presented at the hearings This

proceeding however is concerned primarily with whether the rates

and practices presently used by the carriers are lawful On this rec

ord we are unable to state that the rate structure currently used by
SACALis unjust or unreasonable

New carriers in a trade should be allowed a reasonable opportunity
to develop their services and the fact that immediate operating results

7 F M C
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may not show a profit is not in our opinion a sufficient ground for

declaring the rates unlawful

The most accurate projected determination which can be made of the
revenues and expenses of SACAL s current service is one which
balances against the expenses for the most recent period of record the
revenues for the service most nearly approximating the present service
of SACAL As noted above such a determination utilizing the

expense figures used by the Examiner shows that SACAL revenues

are approximately equal to operating expenses The additional ex

penses which TllT argues should be included in the weighing of

expenses and revenues may raise some doubt about SACAL s future
financial success but there are other factors which suggest that the
new operation of SACAL may in the long run prove profitable
SACAL has since the close of the hearing as reported in late filed
exhibit 97 modified its deck space to enable it to carry 33 more auto
mobiles a change in service which SACAL estimates will increase its
outbound voyage revenues by 5 280 or almost 15 percent Further
since October 1962 SACAL has made other potential improvements
It has changed its management acquired trailers in numbers and
switched to a trailer load cargo operation It provides the only direct
service for the transportation of refrigerated cargoes from Florida
to Puerto Rico and in addition provides facilities for break bulk non

trailerized cargo which TMT does not
In light of these activities and the limited evidence we have with

which to make a project ion we cannot find that SACAL s rates will
be noncompensatory in the future Furthermore T 1T itself had a

financially disastrous beginning in this trade yet it was able there
after to achieve a profitable position Since entering the trade SACAL
has increased its revenues It should we think be given a reasonable

opportunity similarly to achieve a profitable position without having
its rates condemned as unlawful

Lastly TMT argues that the Examiner erred in not finding that
the impact of SACAL s rates and destructive competitive practices
has seriously endangered TMT s continued operations at Miami It

says the Examiner misunderstood the sailing dates of certain of Tl1T s

southbound sailings from 1iami and maintains that the fact that its
overall revenue has not suffered in no way lessens the impact of lost
traffic and revenue at l1iami

Because of confusion as to sailing dates of certain TMT vessels the
Examiner misstated by some 40 000 the loss to TMT in revenue at
Miami in the first quarter of 1963 over the first quarter of 1962 This
error however had no material effect upon the Examiner s ultimate

conclusions as he did realize that TMT s cargo carryings from 1iami
were appreciably less in the first quarter of 1963 as compared to the
first quarter of 1D62 There is no showinp that this loss in Tl1T s
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traffic is due to SACAL s rate structure The record shows moreover

that many shippers of automobiles were dissatisfied with TMT
indirect service

TMT seems to feel that the Examiner s conclusion as to SACAL
rates was based upon the fact that TMT s overall revenue position wa

profitable and had he considered the Miami situation alone he would
have made a different conclusion as to the lawfulness of SACAL
rates The Examiner s conclusion however was based on the fact
that the record does not show that SACAL s rates are noncompensa
tory at present The newness of SACAL s present service the pos
sible improvements made in stowage space on SACAL s vessel after
the hearing and other matters mentioned above wereall factors under

lying this conclusion

Regardless ofwhat caused the loss in TMT s Miami traffic there is
no showing that the rate structure of SACAL at the present time

damages TMT Such a finding as we have said would depend on a

determination that SACAL s present rates are unreasonably low and
this we are unable to make on this record

SACAL has in the past engaged in unlawful practices In part
these have ceased But SACAL s practices with respect to the car

riage of personal effects inside the trunks of autos and the assessment
of accessorial charges on the transportation of trailers when it utilizes
the inside cargo space are apparently still continuing and its tariff
remains silent with respect to charges on these types of movements
The Examiner recommended that SACAL be required to state clearly
in its tariff the rates and charges applicable on these movements to
remove the discrimination which can now take plaGe with respect to
them We agree with the Examiner that the portions of SACAL s

tariff relating to these movements must be modified to prevent these
practices from occurring in the future and we shall require that this
be done

While we are unable on the present record to find that SACAL s

rates are unjust unreasonable and otherwise unlawful we shall

require that SACAL file with us for the 12 month period beginning
with the month of January 1964 monthly financial reports reflecting
the results of operations during each month Such reports shall con

tain a detailed statement ofoperating revenues and other income items

operating expenses including a reasonable allocation of overhead of
the related China Foundation Companies to SACAL with balance
transferred to profit and loss and a detailed statement of revenues and

expenses of individual voyages included in the accounts for the
month including data showing the number of tons of cargo carried
and the number of voyage days The books of entry upon which the
financial reports are based shall be made available to our staff for the

purpose of auditing said monthly reports and SACAL shall furnish
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such additional information as the staff or the Commission deems nec

essary for a proper evaluation of the reports At the end of this

yearly period we will be in a better position to make a determination

as to the justness and reasonableness of SACAL s rates and if any

adjustment is warranted it will be ordered at thattime

With respect to TMT the facts as hereinbefore noted show that it

recently has been and presently is operating profitably There is no

basis in this record for concluding that its rates are not compensatory
or too low We accordingly find that the rates and practices of TMT

have not been shown to be unlawful

The proceeding will be discontinued without findings a as to

Motorships because of its lack of participation in the trade and b

as to Sea Land because the lawfulness of the rates of its indirect

Florida Puerto Rico service is under investigation in Docket No 1143

An appropriateorder will be entered
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No 1099

GENERAL INVESTIGATION OF WEIGHING PRACTICES IN RE GREEN HIDE

SHIPMENTS

Decided JOInU041I17 1964
A rule is necessary requiring carriers of green hides in the foreign commerce of

the United States to file with the Commission within 30 days tariff amend
ments settfng forth certain provisions relating to computation of weight of

such hides and furnishing of weighing certificates or dock receipts by shi
pers Proposed rule for this purpose adopted and published

Richard S Harsh and Robert J Elaclewell Hearing Counsel

Boris H LakU8ta and E Myron Bull Jr for Marubeni Iida

America Inc and James Loudon and Sons Intervenors

Benjamin A Thee7l1tan Hearing Examiner

REPORT

BY THE COMMISSION John Harllee Ohai111ULn Thos E Sta
kern Vice Ohairman Ashton C Barrett James V Day John S
Patterson OOmJrnissWners

As a result of information indicating that weights of green salted

hides exported from theUnited States are misstated on the ocean bills

of lading and determined in a nonuniform manner by shippers we

ordered a general investigation to examine the weighing practices in

green hide shipments and whether we should promulgate appropriate
rules regulations or orders governing the practices to be employed in

the weighing and certification of weights and the billed weights of

green hides exported in the foreign commerce of the United States
Pursuant to the above order hearings were held in San Francisco

from April 30 May 2 1963 and in New York City from June 10 14
1963 At these hearings testimony was received from several shippers
and hide exporters as well as certain carriers conferences and freight
forwarders No respondents were named in the order of investigation
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Each of the above witnesses appeared under subpoena The only
parties formally intervening in the proceeding were Marubeni Iida
America Inc and James Loudon Sons a shipper exporter and a

freight forwarder respectively Representatives of these intervenors
testified as Hearing CounsPl witnesses under subpoena Intervenors

presented no witnesses of their own but cross examined certain of

Hearing Counsels witnesses

The record in the pro eding was ertified by the Examiner to the

Commission for decision
FACTS

Hides after being removed from the animal are cured in order to

preserve then from deterioration due principally to bacteria and
moisture In the curing prpcess much but not all of the blood and
moisture content in the hides is removed In almost all cases hides

are cured at slaughter houses

The two principal methods of curing hides are the old and prevalent
wet salt method in which salt is added to hides stocked in cellars and
the newer brine method in which hides are immersed in vats of brine
and then drained After curing some hides are fleshed i e stripped
of flesh and fat Fleshing is not widely done on exported hides

Hides which have been cured but not tanned are called green
hides Hides destined for export are protected by adding a layer of

safety salt to each hide at the place of purchase usually the packing
house Thus cured hides which are exported are known as green
saltedhides

Most of the hides are exported by shippers who act as brokers and

purchase lots of hides at packing houses from collectors of hides or

from other brokers hereafter the supplier A lot is purchased only
after an order is received or a contract is made with the foreign buyer
Normally these brokers do notphysically handle the hides oreven have
facilities for their receipt orstorage

There are currently on filewith the Commission 242 outbound tariffs

containing commodity rates on green salted hides Of this number 167
are silent as to what weight is to be employed in the assessment of ocean

freight charges but in practice are interpreted to mean that the ship
ping weight is considered as the gross weight of the shipment at the

time the shipment is deliv red to the water carrier Sixty four other
tariffs contain a general rule adopting this method of determiping the

shipping weight The remaining 11 tariffs require the weights to be
those reflected on the dock receipts of the connecting rail or motor

carriers some giving the shipper the option of reweighing the goods
before hipment and attaching a certified weight certjficate to the bills

7 F M C
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of lading It is significant that in practice the rail or truck delivery
weights are based upon either the packing house scale weight or upon a

reweighing of the shipments by the connecting carrier

Overland tariffs do not contain provisions stating explicitly what

weight is to be shown as the ocean shipping weight They do however
contain a provision that an inland bill of lading must be furnished to
the water carrier This latter provision has been interpreted by ship
pers and possibly some carriers as requiring the shipping weight to
coincide with that shown on theinland bill oflading

With the exception of the 11 tariffs containing special weight rules
and possibly the overland tariffs aU tariffs provide or are popularly
interpreted as providing that the shipping weight shall be the gross

weight at the time the hides are delivered to the water carrier Ascer

taining the gross weight of hides at the particular time of delivery to

the water carrier constitutes the critical problem in this proceeding
The difficulty of determining the gross weight of hides at the time

of delivery to the water carrier is due principally to two factors 1

The tendency ofgreen hides to lose weight continuously from the time
of curing at the packing house to the time of tanning and 2 the

absence of reliable evidence as to the amount of weight loss from the

time ofcuring to thetime ofdelivery to the watercarrier

Weight loss cwractens Js of hides

Hides lose weight because of many varied factorstime type of

cure presence or absence of fleshing temperature amount of han

dling In general it appears that hides which are fleshed brine cured

in winter shipped quickly and handled little lose least weight How

ever there wasno evidence presented at the hearings which would in

any way indicate the amount of weight loss which could be attributed

to each oranyoneoftheabove mentioned factors

Present practices inweig hing hides

Hides are weighed first at the packing house usually by employees
of the house The weights are normally not certified i e made by
a weighmaster licensed by the State who pays an annual fee for his

certificate Hides are reweighed by inland carriers to insure that the

declared shipper weights are accurate These weights are not cer

tified Rail cars and trucks are weighed loaded and hide weights
are determined by subtracting the weight of an empty rail car or

truck from the resultant Estimations of weight of empty inland

transportation vehicles is somewhat rbitrary allowances not being
made for loss of weight due to wear or increase due to collection of

waste materials Usually land carriers employ absent a sizable dis

crepancy between the two weight measurements the scale weights
7 FMO
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taken at thepacking house as supplied by the shipper Hides are often

reweighed at overseaport of discharge
The only positive way of determining the gross weight of hides

when tpey are tendered to the water carrier is to weigh them at that

time Hides are not weighed at the U S ports of loading Therp

are two possible methods ofdetermining weight ofhides at the time of

delivery to the water carrier neither of which is used and each of

which has disadvantages making it impracticable to use The first

alternative that of weighing hides on individual pallets is almost

prohibitive in cost while the second method that of weighing the

hides while loaded on the delivering truck or rail car although less

costly has the disadvantage of inaccuracy in weight due to the need to

subtract the weight of the vehicle noted above in reference to weigh
ing by the inland carrier upon receipt of the hides There is the fur

ther disadvantage of an inaccuracy caused by the additional loss in

weight during the time of transfer from inland carrier to water car

rier which may be considerable as the nearest truck scale is oftenmiles

across the city from the loading pier With the exception of a few
Ii

spot checks made by Bissinger ashipper who testified at the hearing
all witnesses testified that they never had occasion to weigh hides at i

the ports Itmust beconcluded that thereis no reliable and probative Ii
evidence concerning the amount of weight lost by green salted hides
from the time that they are weighed at the packing house until the

tpirne
when
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ISeveral methods have been evolved by the shippers and carriers for

diiYlaring shipping we ghts
1 Gross weight scale weight rule

This is the scale weight at the time o weighing at the packing
house or receipt by inland carrier As noted above the pack 11

ing house weight is usually adopted by the inland carrier Shdip I
pers unanimously object to such a procedure as in practIce ue

to the weight loss characteristics of green hides it requires them

to pay shipping charges for weight which they do not ship
2 Scale ded11Jtion procedure

Perhaps bectuse of the inequity to the shipper of forcing him

to adopt a scale weight rule many carriers have acquiesced in

other methods by which weights may be declared to make some

allowance for weight loss in transit from packing house to dock

side

a Net weight One shipper on the West Coast Maru

beni lida America Inc intervenor in this prOce ing em

ploys the net weight shown on its suppliers invoices as the

7 FMcf
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declare4 shipping weight The supplier uetweight is the

gross scale weight taken at the packing house from whidl al

lowances for tare and salt have been deducted These al

lowances on the West Coast are normally two pounds for tare

and l1h 2 pounds for salt per hide for salt cured hides and 1

pOWld for tare and 1 pound for salt per hide for brine ctireu

hides

b Gross weight minus standard deduc io11rThe other

West Coast shipper who testified in this proceeding Bissinger
Co utilizes the gross scale weight after curing minus a

standard deduction of 2 pounds for salt cured hides tnd 1

pound for brine cured hides made at dockside at the time of

loading on the water oarrier Bissinger s deduction from

scale weight i one half that taken hy its competitor Maru

beni Bissinger not only exports hides but also is a maJor
curer of hides and at times acts as a supplier to Marub ni

c Sales contract weightSeveral of the major exporters
on the Atlantic Coast utilize a method of declaring shipping
weights which is based upon commercial considerat ions A

commercial tolerance of approximately 5 is allowed be

tween the net weight shipped and the net weight received

Any greater discrepancy bet yeen these weights results in

monetary adjustments between shippers and buyers Thus

weightsare stated so as not to exceed the commercial tolerance

The stated weights bear no fixed relationship to scale weights
or to the weights of the hides at the time they are tendered

to the ocean carriers

CONCLUSIONS

Our investigation shows that the present method of declaring ship
ping weights for export purposes on green salted hides is not suf

ficiently set forth in carrier tariffs nor uniformly applied as is

necessary to comply with the ShippingAct 1916

a Only a minimal number of the tariffs contain rules or

regulations sufficiently explicit as to the manner of declaring
shipping weights on green salted hides The need for correcting
and clarifying this situation is obvious As a minimum all Gar

rielS should clearly and fuliy state in their tariffs the maniler in

whih they require shipping weights to be declared

b The pr sent methods ofstating we ghts vary frorll shipper
to shipper Clearly all carriers should be required to treat

eq aHy all their shippers similarly situated by nsuring a uniform

method of declaring shipping weights Fair and nondiscrimina

7 F M C
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tory treatment is fundamental to common carriage and is required
by the Shipping Act 1916

Proposed rule

It would of course be desirable for us to promulgate a shipping
weight rule containing a formula for weight determination which
would accurately reflect the weight shipped i e the weight of the

hides at the time they are delivered to the ocean carrier Each of the
methods presently used to state shipping weights has its faults The

use of the scale weight rule results in the overstatement of weight and

forces the shipper to pay for weight not shipped Because we lack
information as to the amount ofweight loss between the time of weigh
ing at the packing house and time of delivery to the water carrier we

are unable to adopt any of the scale deduction procedures used by
the c rrlers There is insufficient evidence in the record to permit an

order in this respect
Therefore we propose the following rule allowing carriers to adopt

as long as uniformly applied to all similarly situated shippers and

clearly stated in their tariffs at their election ascale or a scale deduc

tion rule

In order to insure a uniform method of declaring shipping
weights on greeen salted hides for export in the foreign com

merce of the United States aIi water carriers having com

modity rates on green salted hides shall file with the Federal
Maritime Commission within 30 days amendments to their tariffs

setting forth tariff rules which require that the shipping weight
for purposes of assessing transportation charges shall be either

a scale weight or a scale weight minus a deduction whose amount

and method ofcomputation are specified in said tariff rule
We do not mean to imply that shippers and carriers should forego

attempts to discover the most accurate possible method of stating
shipping weights Weight rules may be revised at any time more

clearly to reflect actual weights shipped and will of course beac

ceptable to us if t ey are llniformly applied to all shippers The

present situation in the green hides trade however req ires that in

fairness to carriers and shippers alike means be found clearly to set

torth weight ruleS in a nondiscriminatory fashion

AdditionaljeafJUres of the proposedrule

Each of the alternative proposals discussed above depends upon the

use of a weight shown on the scaling certificate or dock receipt in the

determination of the shipping weight The furnishing of a scaling
certificate or dock receipt appea to be a logical simple way for the

carrier to verify that the proper weight is being used Additio ally
7 F M Q
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if the scaling certHiGate or dock receipt is attached to the bill of lading
and remains in the carriers files for a reasonable period of time it

would penuit us to verify that uniformly determined and otherwise

lawful weights are being employed as shipping weights
An exception to a rule requiring that each shipment be backed by a

scaling certificate ordockreceipt showing theweight ofsuch shipment
shouldbemade in thecase of purchase lots split by the shipper exporter
for separate shipment In such case it appears reasonable to permit
the furnishing of a scaling certificate showing the total weight or the

lot purchased the shipping weight would then be computed based on

the average weight per hide of the total lot If the purchase lot is

split by the supplier or at the supplier s plant on the order of the

shipper exporter the split lot exception vould not apply and a

separate weighing certificate would be required for each shipment
The split lot exception is justified beeause it frees the shipper from the

uneconomical cost of individual reweighing which would otherwise

exist

The principalproblem with respect to furnishing a scaling certificate

is whether it must be certified Our proposed Fule allows shippers to

furnish either a certified or an uncertified scaling certificate provided
that the latter is attestedto by theshippers supplier

The practical effect of this rule is to permit the use of the scaling
certificate produced at the packing house which as noted above is not

usually certified The cost ofproviding a certified weighmaster at the

packing house is prohibited for either the packing house or the buyer
exporter If a certification requirement were adopted which ren

dered the packing house weighing certificate unacceptable the ship
per exporter would be charged the cost of having his shipment re

weighed by a certified weighmaster The reliability of uncertified

weightcertificates is supported by the fact that they normally are pre

pared by a party not privy to the transportation of the hides ie a l

employee of the packing house and further they are normally
accepted by rail and motor carriers as the basis for the assessment of

transportation charges and the preparation of dock receipts In addi

tion a refusal of the part of the carrier to accept uncertified certifi

cates may possibly involve unjust discrimination Those shipments
which move via commercial carrier except where the minimum car

load or truckload rate pr cludes the use of actual shipping weights
would have a usable dock receipt Shipments which are transportedby
private means would be placed at adisadvantage by the nonrecognition
of noncertified packing scale weights Privately conveyed shipments
would be impressed with the expense of securing a certified weighing
certificate which shipments conveyed by public carriers could avoid

r F M C
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The followIng proposed rule will be published in the Federal Regis
tel allowing all interested persons an opportunity to make comments

thereon
In order to insure a uniform method of declaring shipping

weights on green salted hides for export in the foreign commerce

of the United States all water carriers having commodity rates

on green salted hides shall file with the Federal Maritime Com
mission within 30 days amendments to their tariffs setting forth 3

tariff rules which require that the shipping weight for purposesOf

assedsing transportation charges shall be either a scale weight or

a scale weight minus a deduction whose amount and method of

computation are specified in said tariff rule
The tariff rules shall further require that the shippers furnish

to the carrier a weighing certificate ordock receipt from an inland
carrier for each shipment of green salted hides at or before tlie

time the shipment is tend red to the ocean carrier The weighing
certiticate if furnished shall either be certified or attested by the

signature of the shipper s supplier of thehides For purchase Tots
which are split by the shipper after purchase into tw o or more

shipments a weighing certificate covering the entire purchase lot
3

may be provided and the shipping weight shall be determined
from a computation of the average weight of the hides in said

purchase lot

7 F M C
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FEDERAL MARITIME COMMISSION

No 1090

GENERAL INVESTIGATION INTO COMMON CARRIER FREIGHT RATES AND

PRACTICES IN THE FLORIDA PUERTO RICO TRADE

ORDER

These proceedings having been instituted by the Commission upon
its own motion and the Commission having completed its investigation
of the matters involved insofar as possible on the present record and

having this date made and entered a Report stating its findings and

conclusions which report is made a part hereof by reference

It is o1 dered That this proceeding be and it is hereby discontinued

as to respondents 10torships of Puerto Rico Inc Sea Land Service

Inc Puerto Rican Division without effect upon the investigation of

Sea Land s rates and practices in Docket 1143 and TMT Trailer

Ferry Inc C Gordon Anderson Trustee

Itis further ordered That respondent South Atlantic Caribbean
Line Inc shall amend promptly its tariff to clarify the rates and

charges on the movement of personal effects in automobiles and on the

movement of trailers when respondent utilizes the inside cargo space
that respondent conform its conduct to the tariff as so modified by
assessing and collecting the tariff rates and charges
Itis further mdered That respondent South Atlantic Caribbean

Line Inc shall file with the Commission for the 12 month period
beginning with the month ofJanuary 1964 monthly financial reports
reflecting the results of operations during each month that such re

ports shall contain a detailed statement of operating revenues and

other income items operating expenses including a reasonable alloca

tion of overhead of the related China Foundation Companies to re

spondent vith balance transferred to profit and loss and a detailed

statement of revenues and expenses of individual voyages included in

the accounts for the month including data showing the number of

tons of cargo carried and the number of voyage days that the books

of entry upon which the financial reports are based shall be made

available to the Commission s staff for the purpose of auditing said

monthly reports and that said respondent shall furnish such addi

tional information as the staff or the Commission deems necessary for

a proper evaluation ofthereports
By the Commission January 21 1964

Signed THO IAS LIST
CY
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No 1105

AGREEMENT 7700 6 PERSIAN GULF OUTWARD FREIGHT CONFERENCE

No 1105 Sun 1

AGREEMENT No 8900RATE AGREEMENT

UNITED STATES PERSIAN GULF TRADE

Proposed modifications to conference agreement approved under section 15

Shipping Act 1916 Modifications include establishment of 2 500 fee for

admission payable by new members amendments to clause covering dam

ages for breach increase of security deposit from 15 000 to 25 000 and

requirements for reporting violations

Elmer O Maddy and Paul F McGuire for respondents in Docket

1105 interveners in Docket 1105 Sub 1

Stanley O Sher for Hellenic Lines Nedlloyd Line Hansa Line

and Crescent Line respondents in Docket 1105 Sub 1

Thomas K Roche and Sanford O Miller for Concordia Line

respondent in Docket 1105 Sub 1
J Scot Provan and Robert J Blackwell Hearing Counsel

INITIAL DECISION OF E ROBERT SEAVER PRESIDING
EXAMINERI ON THE ISSUES IN DOCI ET NO 1105

The Persian Gulf Outward Freight Conference consisting of Cen
tral Gulf Lines Isthmian Lines and Stevenson Lines seeks approval
of modifications to its basic conference agreement Federal 1aritime
Commission Agreement No 7700 pursuant to section 15 of the Ship
ping Act 1916 hereinafter called the Act The proposed modifica

tions including certain changes made by the conference to the

proposed modifications in the course of the hearing are attached to

this decision Portions sought to be deleted from the existing Agree
ment 7700 are enclosed in brackets and the new portions are under

scored The proposed modifications have been assigned Federal
Maritime Commission Agreement Number 7700 6

1 This decision became the decision of the Commission on February 11 1964 and an

order was entered on that date approving Modification 6 to Agreement 7700
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Docket No 1105 was instltuted by the Commission pursua nt to

sections 15 and 22 of the Act to determine whether the proposed
modifications should be approved disapproved or modified 2 Under

the terms of section 15 the Commission shall disapprove cancel or

modify any agreement or modification thereof such as those involved

here if it finds that they will be unjustly discriminatory or unfair
as between carriers shippers exporters importers or ports or

between exporters from the United States and their foreign competi
tors or operate to the detriment of the commerce of the United

States or to be contrary to the public interest or in violation of the

Act The statute requires the Commission to approve all other agree

ments of this nature The agreement under consideration is between

common carriers by water as defined by section 1 of the Act Its

purpose is to fix and regulate transportation rates and control or

regulate compe tition in the outbound trade from United States
Atlantic and Gulf ports to ports in the Persian Gulf It is a typical
conference agreement and is subject to section 15 and the jurisdiction
of the Commission

In the course of the hearing respondents amended their proposals
in two respects and thereby eliminated rather strenuous objections
raised by Hearing Counsel and others These will be mentioned

briefly at the end of this report just to round out the picture As

matters now stand there is no objection to the approval o the pro

posed modifications Hearing Counsel advised the Examiner after

the hearing that they recommend approval of the modifications

This absence of dispute does not eliminate the need for discussion
and findings under section 15 of course but these need not be

extensi ve in these circumstances

Taking up the proposed modifications in the order in which they
appear in the Agreement the first would add a sentence at the end of

e

Article 10 h of the Agreement which requires the Secretary of the

conferences to report to the conference the findings of any investiga
tion ofmembers conducted under the provisions of that Article This

amendment is intended to strengthen the self policing system of the

conference It will undoubtedly assist in the accOlnplishment of this

end It is apparent that the conference should be furnished such

reports
The next amendment is that in Article 10 c described on page 7

which makes the assessment of damages for breach mandatory rather

II On June 4 1963 the Commission in initiating Docket No 1105 Sub 1 ordered that

that Docket and Docket No 1105 be consolidated for hearing and decision The two

Dockets were heard together There being no controversy in Docket No 1105 no briefs

were filed Briefs will not be filed in 1105 Sub 1 until the end of January That case

presents issues of much greater complexity There is no need to hold up the decision in

1105 until 1105 Sub 1 is decided The evidence revealed that the decisions in each

Docket can be made independently of the other The initial decision in Docket 1105
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than permissive Article 10 c is also amended to change the measure

and the amount of damages recoverable in the event of breach bya
member At present the Article merely provides for a penalty of

not more than 15 000 for each violation The amendment will create

a sliding scale of liquidated damages which increases for repeated
violations i e not more than 5 000 for the first offense 10 000 for

the second 15 000 for the third This scale applies to breaches not

involving a non observance of the conference tariff Far such rate

viohtions the new provision pravides for liquidated damages in a

sum equal to four times the freight that the offending member would

have earned had the proper conference rate been charged
The General Secretary of the conference testified that these amend

ments to the damages clauses are intended to augment and clarify and

put on a proper and reasonahle basis the self policing by the confer

ence of its members and that the sliding scale will provide U more

reasonable standard since the repeated offender should be subject to a

greater assessment than the first offender The graduated scale should

be a deterrent to repeated violations This conference has never as

sessed damages against a member Reports 01 rumors of violations

have been received by the conference but they were not substantiated

The conference Secretary and apparently the members feel that the

indications that violations have occurred in the past are sufficiently
strong to justify the strengthening of the sanctions He felt that

Vhere there is smoke there is fire The conference hopes by these

amendments and by increased surveillance to discourage violations

and strengthen the self palicing system Another persuasive reason

given fot the amendment to base the amount of damages for rate cut

ting on the amount of the freight is the fact that the damage to the

conference varies proprotionately vith the amount of tJhe freight
chargeable under the conference tariff The revised provisions on the

alnount of and the measure of damages are not out of line with those

employed by other conferences as shown on an exhibit provided by
Hearing Counsel

Article 10 c is further modified by the Conference to

1 Increase the security deposit to guarantee the faithful per
formance of obligations under the agreement from 15 000 to

25 000

2 fake this deposit available to the conference for payment of

the member s share af the conference expenses for the current year
if heresigns from the conference

3 Require the Secretary to submit to the Federal 1aritime

Commission full and complete reports concerning all complaints
disputes and matters presented to and all actions taken by the

Conference Secretary the 1ember Lines and or the Arbitrators
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The last reference has to do with the arbitration clause which is

contained in Agreement 7700
4 Provide that the records of the Conference the Secretary

and Arbitrators appointed under theterms of the Agreement shall

be availablefor inspection by the Commission

5 Provide that Nothing contained in the Agreement shall in

terfere with the rights of a 1emher Line under the provisions of

the Shipping Act 1916 as amended nor the jurisdiction of the

Federal Maritime Commission

The lastof the modifications Article 14 a provides for an initia

tion or admission fee of 2 500 to be paid by new members who shall

share in the expense ofmaintaining the conference as may be agreed
Agr ement No 7700 does not presently provide for paynlent of an

initiation fee This last amendment requires special eomment because

at first blush it might be considered to be at odds with the decision

of the United States Th1aritime Commission in Pacific Ooast Ettropean
Oonference Ag1 ee17 ent 3 U S MC 11 1948 where the Commission

disapproved a proposed increase in the admission fee from 250 to

5 000 The decision seems to be based in part on a conclusion that it

would be unjustly discriminatory to charge ne v members a 5 000 ad

mission fee where the old members paid only 250 In addition the

Commission found that the fee might be a deterrent to a small carrier

entering the trade and would therefore be a detriment to the com

nlerce of the United States The deterrent factor vas based on offi

cial cognizance the Commission said Apparently the record con

tained no evidence on this point
The testimony in the case at hand establishes that the 2 500

admission fee would not deter carriers from joining the conference

Considering the change in the value of the dollar since 1948 the fee

is appreciably less than that disapproved by the U S MC The

amendment cannot be found to be a detriment to commerce on this

score This case is also distinguishable on 8 nother ground Public

Law 87 346 amended section 15 in 1961 by adding a provision that no

agreement shall be approved which fails to provide reasonable and

equal terms and conditions for admission and readmission to confer

enee membership Thus we now have a new or adc1itional

statutory test directed specifieally to this matter of admission to mem

bership The Pacific Ooast EU1 opean Oonference decision was based

on the general tests of unjust discrimination and detriment to com

merce iThat does the new test mean when it requires that new

Inembers be admitted on reasonable and equal terms and conditions

The Committee on Merchant 1arine and Fisheries of the House of

Representatives attached to its report on the Bill that became Public

Law 87 346 a lrttAr from the Secreb ry of Commerce which state
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Report No 498 87th Congress 1st Session page 19 Page 130 of

Index of Legislative Ilistory of the Steamship Conference Duall ate

Law Document No 100 87th Congress 2nd Session

At page 5 line 2 we recommend that the phrase follo ving the numeral 5 be
stricken and the following language substituted therefor fails to provide
reasonable terms and condItions for the admission of an other qualified carriers

in the trade We are fully in accord with the intent of this provision that all

conferences be open to all carriers however we believe that Ollce a conference

is established the members should be permitted to impose some reasonable

terms for the admission of other carriers including for example the payment
of a reasonable membership fee to help defray the costs of the conference

Italic added

The marked up Bill attached to the Committee Report includes the

language proposed by the Secretary of Commerce with slight change 4

Itmust be concluded that the Committee and Congress accepted this

reconunendation and that Congress therefore did not intend to prohibit
the establishment of a reasonable membership fee to be paid by new

members but not by existing members The purpose of the conference
in this case is precisely that cited by the Secretary of Commerce The

conference Secretary testified that a new member gets the pro rata

benefit and ownership of an asset belonging to the conference which

consists of the going concern value or equity that has been built up
over the years by the conference members who paid their shares of

the expenses of the organization The amount here cannot be found

to be unreasonable in all the circumstances In 1962 alone when

there yere only two members the administrative costs were 20 398 04

A compilation submitted by IIearing Counsel at the Examiner s re

quest shows that eleven other conferences charge admission fees in

this same amount None have higher admission fees fifty eight do

not charge an admission fee the remaining thirty two have admission

fees ranging from 100 to 1 250
The same compilation also lends support to the proposed increase in

the amount of the security deposit from 15 000 to 251000 Five

conferences require a deposit of 50 000 and six others provide for a

25 000 deposit ts in the case of the admission fee the testimony
established that the requirement of a 25 000 deposit which can be

made in currency U S bonds surety bond or letter of credit would

not deter an ocean carrier from joining the conference There was no

evidence to the contrary The testimony of the officials of the member

lines makes it very clear that they do not wish to exclude from the

conference the five independent carriers that operate in this trade
a The phrase following numeral 5 on page 5 line 2 of n R 4299 referred to by the

Secretary would have required the admission of every qualified carrier in the trade
on application See p 61 of Index to LegIslative History

t Apparently no significance should be attached to the Committee s addition of the word
equal after reasonable in this context because Agreement 7700 6 provides for equal

treatment of all new members See p 151 of Index
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and who are seeking approval or a separate rate Inaking agreement in

Docket No 1105 Sub 1 It appears that such an increase would

do little more than keep pace with the decrease in the buying power
of the dollar since 1945 when the Agreement vas originally adopted
This provision hich is intended to strengthen the self policing pro

gram of the conference is quite in keeping with the Congressional
policy expressed in the 1961 amendment to section 15 P L 87 346

which requires that the Commission shall disapprove an agreement
upon a finding of inadequate policing of theobligations under it This

same consideration lends support to most of the other proposed modi

fications for they too are aimed at self policing The other modi
fications do not require special discussion as they are self explanatory
There is nothing that suggests that any or them would violate the

provisions of theAct

As originally submitted the proposed modifications would have

included an amendment to the voting procedure of the conference

whereby decisions of the conference would require unanimous agree4
ment rather than the vote of a majority of the members This pro

posal was withdrawn by the conference prior to the hearing and with

this change the only objection to the modifications voiced by shippers
was eliminated The non conference carriers in this trade have also

objected to the unanimous voting rule vVith the withdrawal of the

proposed rule their obj ection to the proposed modifications has been

satisfied

Hearing Counsel questioned the legality of Article 10 c as it was

sought to be amended insofar as it would leave to the discretion of the

conference the assessment of damages if one of the members breached

the agreement The Article would have provided The Conference

may assess against any party to this Agreement which it regards to

have violated this Agreement damages as hereinafter provided for

each violation of this Agreement by such party The conferen

eliminatedthis problem by changing theword may to shall during
the course of the hearing This change makes the assessment of

damages maIldatory It strengthens the self policing element of the

contract and diminishes the chance of discriminatory treatment of

members 1Vith this change Hearing Counsel are satisfied with all

the proposed modifications

It is concluded that the proposed modifications will not violate any
of the provisions of section 15 of the Shipping Act 1916 and they
are therefore approved in accordance with that section An appro

priate order willbe entered

Signed E ROBERT SEAVER
Presiding Examiner

JRnuary 131 1964



APPENDIX

F MC AGREEMENT No 7700 6

The undersigned parties to Agreement No 7700 as amended

hereby agree that said Agreement shall be modified to read as follows

1 Article 10 b is amended to read

The Secretary shall have access to such records in the offices and on the piers
of the parties hereto the inspection of which by him shall be reasonably neces

sary to enable him to determine that the members of the Conference are

respectively abiding by the terms and provisions of this Agreement and the

right to make such copies of and extracts and transcripts from such records

as he may determine advisable and each of the parties hereto agrees to furnish

to the Secretary or to such persons as he may designate for said purpose such
access and such right any information so acquired shall notbe used in violation

of Section 20 of the Shipping Act 1916 as amended The Secretary shall report
the finding of any investigation under this A rticle to the Oonference

2 Article 10 c is amended to read

The Conference may shall assess against any party to this Agreement which

it regards to have violated this Agreement a penalty of not more than 15 000
for each violation of this Agreement by such party damages as hereinafter
provicled for each violation ot this Agreeemnt by such party Such assessment

shall be by unanimous vote of Member Lines entitled to vote except that the

party charged with any violation shall not be entitled to vote thereon The

amounts assessed and collected hereunder shall be placed in the ConfereIlce

treasury
In view of the difficllllty or impossibility of determining the damages which

may result from breach or violation of this Agreement or any of the Rules

Reg1tlations or Ta1iffs ot the Oonference bv anyone of the members hereof it

is hereby agreed as foUows
Where the brea ch or violation is a non observance of the tariffs of the Oon

ference 01 any of the Rates or Oharges therein contained such damage for such

breach shall be and hereby is liquidated in a sum equal to tour times the freight
and other monies which the offending pa1 ty shall or would have received had

the applicable TariffRates tor transportation of the cargo involved been applied
and

Where the breach or violation is a non observance of this Agreement includ

ing R1tles ancl Regulations such damage shall be the S1tm ot not more than

85 000 tor the first offem e 10 000 tor the second offenseand 15 000 for the

third or subsequent offense
If any party against whom any such penalty had damages have been

assessed is dissatisfied with the assessment of such penalty damages it may

refer the question of breach of this Agreement or the amount of penalty

damages assessed to three arbitrators to be nominated within 30 days from the

day on which the party charged gives written notice of its desire for arbitration
but it shall have the burden of proof of its position One arbitrator shall be

7 F M C 713
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nominated by a majority of the parties hereto except the party or parties
charged with the violation one by the party charged and the third to be

appointed in agreement with the arbitrators so nominated and failing agreement

by the American Arbitration Association The arbitrators so chosen shall after

hearing both parties make their award in writing and the decision of the arbi

trators or any two of them shall be final and binding without right of appeal
by either party

As a guarantee of faithful performance of obligation under this Agreement
and or prompt payment of any penalties damages against it hereunder or any

judgment written against them hereunder each of the parties hereto agrees

to deposit with the Conference security in the sum of Fifteen thousand dollars

15 000Twenty five thousand dollars 25 000 in United States currency or

in United States Government bonds or irrevocable Letter of Credit or a Surety
Bond of like amount satisfactory to the Conference Any interest accruing on

fnnds or bonds deposited shall be for the account of the party making such

deposit and shall be remitted promptly to such party when received by the

Conference Each of the parties further agrees to deposit additional cash or

security as required so as to constantly maintain the deposit at the amount

herein above specified Such deposit or the proceeds thereof may be applied
to the payment of any damages imposed under this Article 10 unless otherwise

fully paid or previously satisfied In the event of thetermination of this Agree
ment or the termination of membership or withdrawal of any of the parties
hereto the deposit made by the parties concerned shall be returned to them

toget her with any accrued interest in thepossession of the Conference but onl

after any indebtedness to the Conference bas been fully satisfied incl1tding pay

ing thei1 ahare of COYIfe rence expenses for the current calenda1 year in which

the resignation takes place

The Conference Secretary shall su bmit promptly to the Federal MaritimE

Oommission full a1id complete reports including aU material facts relatinf
thereto of all ccnnplaints disputes and matters presented to and all action

taken by the Conference Secretary the Member Lines and or the Arbitrators

All1 ecords of the Oonference Secretary the Conference and Arbitrators with

respect to the provisions of the above requirements shall be available for inspec

tion by the Corwmission or its representatives
Nothing contained in the AgreOOlent shall interfere with the rights of a Mem

ber Line under the provisions of the Shipping Act 1916 as amended nor thE

jurisdiction of the Federal Maritime Oommission under said Act or any oth

approp1 iate Federal Laws

3 Article 14 a is amended by adding the following sentence a1

the end thereof

All new Members shall contribute to the general t1tnd of the Conference offiCI
the sUtn ot Two thousand five hundred dollars 2 500 and shall share in thl

expense ot maintaining the Oonference as may be agreed

This Agreement is subject to the approval of the Federal MaritimE

Commission in accordance with the provisions of the Shipping Act

7 F M C
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1916 as amended and shall not be carried out in whole or in part
prior to such approval

Dated at New York New York November 7 1963

CENTRAL GULF LINES As one member or party
only

Central GulfSteamship Corporation
General Shipping Trading Corporation
Compania Maritima Unidas S A

By s N V JOHNSEN Vice President
ISTHMIAN LINES INC

By s A E IING

STEVENSON LINES T J STEVENSON Co INC
By s MANUEL DrAz Vice President

775 7940 65 47



FEDERAL MARITIME COMMISSION

No 1130

MARTIN BIRNBAOH

v

LA FLOR DE MAyO EXPRESS COMPANY

Respondent freight forwarder not shown to have violated section 17 or 18 of

the Shipping Act 1916 in connection with a shipment from Puerto Rico to

Lincoln Nebr

Martin Birnbach for complainant
FrJlJtk Hernandez for respondent

INITIAL DECISION OF HERBERT K GREER PRESIDING

EXAMINER 1

Complainant Martin Birnbach seeks to recover repar tion from

respondent La Flor de Mayo Express Co for alleged violations of

sections 17 and 18 of the Shipping Act 1916 the Act in connection

with a shipment of household goods from Puerto Rico to New York

and thence to Lincoln Nebr Complainant further seeks the issuance

of an order requiring respondent to cease and desist from violating
said sections of the Act

Complainant failed to appear at the Commission s Hearing Room

in Washington D C on November 19 1963 the time and place set

for the hearing although due notice had been issued on October 28

1963 and duly served on him The parties are not represented by
counsel and the pleadings are less than artful To afford both parties
full opportunity to present their case and other good cause appear

ing a ruling was served on both parties on December 18 1963 which

permitted either party to request further hearing present written

statements in lieu of oral testimony or to file such additional plead
ings as they might deem necessary or appropriate that in the absence

of further action by either party on or before January 6 1963 the

recitals of the complaint and answer not denied by the adverse party

1 This decision became the decision of the Commission on February 13 1964 and an

order was entereddismissing the complaint
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would be considered as evidence 2 Further action was not taken by
either party and they have therefore acquiesced to the submission of

the issues on the factual basis stated in the ruling
The complaint and answer together with the documents submitted

by the parties as a part thereof disclose the following facts

1 Complainant is an individual now residing at 996 Franquette
Avenue San Jose Calif

2 Respondent carries on the business of forwarding in connection

with a common carrier by water and has offices at 1679 Calle Nueva

Santurce Puerto Rico and 571 Jackson Avenue Bronx 55 N Y

3 Complainant engaged respondent to handle a shipment of house

hold goods from Rio Pedras Puerto Rico to New York and thence

to Lincoln Nebr

4 On or about September 13 1961 respondent went to complain
ant s home in Rio Piedras and in cartons furnished by it packed the
household goods which it delivered to the pier at San Jose Puerto

Rico At San Jose the shipment wasconsolidated in a steel van with

other shipments being handled by respondent for carriage to New

York via Bull Steamship Co vessel When the goods arrived in

New York respondent delivered complainant s household goods to

Joy Van and Storage Co land carrier for carriage to Lincoln

Nebraska

5 In connection with its services respondent billed complainant
as follows

Ocean freight 80 cu ft at 0 66 per cu fL n
n n

Landingcharges
Pick up in Puerto Rico n

n n
n n

Ielivery to pier
Handling paper work in connection withshipmenL n

Pier pick up in New York
Labor and handling shipment to express line n

n

Insurance

52 80
5 00

2400

10 00
3 20

2000

1000
20 00

145 00

On September 29 1961 complainant wrote respondent and

enclosed a check for 75 with the advice that the balance which

is to be paid to you or to another company you name would be paid
upon receipt of the goods Complainant further requested notifica

tion of thename of the shipper who is to receive our goods in Lincoln

1I Rule l i of the Commission s Rules of Practice and Procedure 46 CFR 502 9 pro

vldes Also any rule may be waived by the Board or the presiding officer to prevent

undue hardship in any particular case The ruling In affording complainant an oppor

tunity to reply to the answer was a waiver of Rule 5 f 46 CFR 502 66 which provides
that replies will not be permitted and a further waiver of that portion of the rule

which states that new matter In the answer wUl be deemed to be controverted

7 F M C
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and that the bills of lading and other documents needed to claim the

goods be forwarded
7 On October 20 1961 complainant dispatched a telegram to

respondent s Puerto Rican address stating Need baggage badly
Where is it

8 On October 25 1961 the shipment arrived at Lincoln Nebr
and Joy Van and Storage Company notified complainant that the

goods were available upon payment of charges Complainant al

though he had advised respondent of the need for prompt deliyery
wasunable to accept the goods as the charges turned out to be substan

tially greater than estimated by respondent
9 Total charges for the shipment amounted to 338 In addition

thereto the land carrier assessed 65 88 in connection with the holding
the goods pending complainant s ability to accept it

10 Complainant consulted the Lincoln office of the Interstate Com
merce Commission and was advised that such agency could take no

action beyond requesting the land carrier to hold the money paid to
it by complainant pending action by some other agency

11 Respondent did not furnish complainant with an ocean freight
bill or bill of lading

In support of his claim for reparation in the amount of 129 13

complainant contends that the charge of 65 88 assessed by the land
carrier in connection with the delay pending complainant s ability to

receive the shipment was unjust and unreasonable and the result of
failure of respondent or the land carrier to give proper notice of
arrival of the shipment that the ocean freight charge of 52 80 was

based on a measurement of 80 cubic feet although the shipment
actually measured only 65 cubic feet that the charges for landing
fees pick up and delivery were not only unjust and unreasonable
but duplicated each other Respondent in its answer denies these

allegations and further denies responsibility for charges in connec

tion with the land shipment Respondent s statement ill its answer

that its charges were extremely reasonable in view of the services

performed is considered in the nature of a denial of complainant s

allegations rather than presentation of new matter Consideration
of any portion of respondent s answer which may be deemed new

matter is not essential to this decision
Complainant has failed to present evidence to overcomerespondent s

denial of responsibility for charges in connection with the land ship
ments which charges in the absence of proof to the contrary are

deemed to be the sole responsibility of the land carrier a person n9t
a party to this proceeding nor subject to the jurisdiction of the
Federal Maritime Commission The charges assessed by respondent
in connection with the shipment from packing to delivery to the land
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carrier in New York are not per se unjust or unreasonable or in

violation of section 17 or 18 of the Act and complainant has failed

to prove although in view of the denial the burden is on him to do

so that such charges were unjust unreasonable or duplicative There

is no evidence upon which to base a finding that complainant is

entitled to reparation
Complainant further alleges that respondent has not filed a tariff

or schedule of rates approved by the Federal Maritime Commission

or any other agency The Commission is asked to issue an order

requiring respondent to cease and desist unlawful practices and to

put in force and apply in the future such other rates and charges as

the Commission may determine to be lawfu1 Section 18 of the Act

requires a common carrier by water to file its rates and charges in

connection with transportation by water Complainant does not

allege that respondent is a common earrier by water only that

respondent is a forwarder in connection with a common carrier by
water To determine in this proceeding whether or not respondent
is a common carrier by water subject to section 18 would be to extend

this proceeding beyond the scope of complainant s allegations Even

assuming that respondent at the time of complainant s shipment had

been required but failed to file a tariff as a common carrier by water

complainant has failed to prove he was damaged thereby or entitled

to reparation Moreover evidence has not been produced in this

proceeding to support the issuapce of a cease and desist order This

report will serve to put the Commission on notice of the allegations
relating to respondent s vio1ations of the Act and it is presumed the

Commission will make such investigation as may be considered

necessary
An order dismissing the complaint will be entered

Signed HERBERT K GREER

Presiding Examiner

JANUARY 16 1964
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No 805

PARSONS WHITTEMORE INc

V

REDERIAKTIEBOLAGET NORDSTJERNAN JOHNSON LINE

No 809

PARSONS WHITTEMORE INC

1

COMPAGNIE GENERALE TRANSATLANTIQUE FRENCH LINE

No 810

PARSONS WHITTEMORE INC

1

THE BLUE STAR LINE LTD BLUE STAR LINE

No 811

PARSONS WHITTEMORE INC

V

FURNESS VIrHY CO lim FURNESS LINE

No 812

PARSONS WHITTEMORE INC

V

WESTFAL LARSEN CO A S INTEROCEAN LINE
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No 813

PARSONS VVHITIEMORE INC

v

FRED OLSEN CO FRED OLSEN LINE

Decided February 4 1964

The Shippers Rate Agreement of the Pacific Coast European Conference was

never approved under section 15 Shipping Act 1916 and therefOre was

unlawful at the time of the shipments involved here

Complainant found to have evaded its obligations under the Shippers Rate

Agreement by using a subsidiary to ship cargo on nonconference vessels
The authority to award reparations under section 22 of the Act is discretionary

Here the record shows that it would be inequitable under all the circum

stances to grant reparations and reparations areaccordingly denied

Framcis T Greene for complainant
Leondard G Jarnes and Robert L IIal mOnfor respondents
E Rooert Seaver Hearing Examiner

REPORT

BY THE COMMISSION John Harllee Jhairmanj Thos E
Stakem Vice Ohairnwnj Ashton C Barrett James V Day Oom
missioners

These consolidated proceedings arise out of complaints filed by
Parsons Whittemore Inc P W on December 14 1956 and

January 28 1957 1

seeking repara ion for alleged violations of sections
14 16 and 17 of the Shipping Act 1916 the Act by respondents all
of whom are members of the Pacific Coast European Conference the
Conference Respondents are alleged to have made unlawful over

charges with respect to certain lumber shipments of P W

FACTS

The basic factual situation out ofwhich these proceedings arose was

found to be substantially as follows by the Examiner
p W was signatory to the Conference s Shippers Rate Agreement

Lyddon and Co America Inc Lyddon awholly owned subsidiary
1 Because these proceedings involved rights and obligations under a dual rate contract

our predecessor the Federal Maritime Board on February 11 1957 issued an order staying
the proceedings pending decision of the United States Supreme Court in 18brandt en 00
Inc v U S 239 F 2d 933 D C Cir 1956atrd 356 U S 481 1958

7 F M C
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ofP W was not a signatory to a Shippers RateAgreement and the

agreement between P Wand the Conference did not cover any
P W subsidiaries Itdid however provide that

Iu agreeing to so confine the carriage of its their shipments to the vessels

of the Carriers the Shipper hereby promises and declares it is the intent and

purpose to do so without evasion or subterfuge either directly or indirectly by

any means including the use of intermediaries or subsidiaries

On September 3 1954 3300 short tons of woodpulp were shipped
from Everett Washington to Glasgow Scotland on the MS Ferm

of Paul Wilson Company Bergen Norway a nonconference carrier
The bill of lading for the shipment shows the hipper as Lyddon
The export declaration and the cargo insurance policy also show

Lyddon as shipper On July 11 1954 962 short tons of woodpulp
wer shipped from Tacoma to London on the Asakasan Maru of th

Mitsui Steamship Company a carrier which at that time was not a

member of the Conference The bill of lading and export declaration
show Massachusetts Trading Corporation as the shipper The cargo

insurance policy however showed Lyddonas the beneficiary Massa

chusetts Trading Corporation wasan inactive corpor tion all ofwhose

shares were owned by the ex wife of one Karl F Landegger President

of both P Wand Lyddon On August 17 1954 450 tons of wood

pulp were shipped on theMitsui vessel Awobasan Maru from Tacoma

to Rotterdam The shipping documents on this shipment were also

in the name of Massachusetts Trading Corporation as shipper The

cargo insurance policy however showed Lyddon as the beneficiary
The woodpulp shipped on the non0onference vessels as described

above was purchased in the name of Lyddon Lyddon was named as

the beneficiary of the ballk letter of credit issued for the purchase
price of the woodpulp Collection from the consignees of the wood

pulp was made through banking channels in the name of Lyddon
On August 10 1954 the chairman of the Conference wrote P W

inquiring as to whether they had shipped woodpulp on nonconference

vessels during July and August P W replied by telegram the

following day stating Shipping arrangements weremade outside our

control On August 16 1954 the Conference chairman pursuant to

article 2 of the Shippers Rate Agreement requested that P W

furnish complete information in regard to the shipments carried

aboard the MS Ferm and the Asakasan Maru Again on September
3 the chairman advised r Landegger that the Conference had re

ceived information regarding the third shipment of woodpulp on a

nonconference vessel the AwobMGIn Maru and requested that P W

7 F M C
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supply with their reply to the previous conference letter the shipping
documents covering all three shipments On September 8 1954 Mr

Landegger wrote a letter of reply to the Conference inquiries stating
that the business in question was transacted by Lyddon in conjunction
with Massachusetts Trading Corporation The Conference then

made a demand for liquidated damages on September 25 1955 which

P VV did not pay On October 26 1954 the Conference wired P W

stating Your right to conference s contract rates under your Ship
pers Rate Agreement dated March 5 1951 terminated effective today
October 26 1954 pursuant articles 1 and 2 of said agreement and all

members notified accordingly Thereafter P W made nine ship
ments from December 18 1954 to July 31 1955 at the higher non

contract rates which were paid by P W under protest The contract

rates charged at that time to other shippers who were allegedly com

petitors of complainant in the trade for substantially similar trans

portation services were approximately 3 35 per ton less than the

noncontract rates charged complainant The record does not establish

that the difference in the freight rate resulted in the loss of sales by
complainant or other economic damage other than the alleged over

payment of freight
The ExamineT in addition to the above found that the record clearly

established thefollowing
2

1 The bales of woodpulp shipped on the nonconference vessels

were all marked P W with a stencil which is the shipping mark

ofParsons vVilittemore
2 Lyddon had an address which was the same as that of P W

in ianhattan

3 Lyddon did not have its own staff but its functions werecarried

outby employees ofP W

4 ir Karl Landegger was the sole stockholder of P W and

P Vwasthesole stockholder ofLyddon
5 Massachusetts Trading Corporation was admittedly used as

a dummy in two of the transactions here in issue

6 Lyddon has not shipped woodpulp in this trade since 1955

7 Half of the six customers for woodpulp served by Lyddon in

1954 and 1955 were also customers of P VV during the same period
It therefore appears that they would be willing to accept delivery

in the name ofeither cOTporation
8 The officials of P W were not only in a position to transact

this business and ship the cargo under the name ofeither corporation
IIThe numerical categorization of these findings of fact does not appear in the Initial

Decision It is used herein for the purpose of highlighting the contentions of the parties

on exceptions
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complainant admitted that they elected to use Lyddon or Massachu
setts Trading Corporation to obtain the lower freight rates on non

conference carriers because the woodpulp prices then prevailing in
the United States west coast and in the European market as of July
August and September weresuch that Parsons Whittemore could not
have done the business except at an out of pocket loss

9 Other than the advantage of lower rates there were no cir
cumstances connected exclusively with the interest of Lyddon that
motivated the use ofits name

10 P V had complete control over the shipments and it fol
lows from the above admission that P W would have shipped in its
own name if the Conference s rate on woodpulp had been lower than
that obtainable from any nonconference carriers

Based on the above findings the Examiner concluded that com

plainant had violated its Shippers Rate Agreement by using a sub

sidiary to evade its contract obligations He rejected as not per
suasive as to the identity of the true shipper certain evid nce which

complainant offered in an attempt to show that Lyddon had a sep
arate corporate existence and identity and the shipments in question
were in fact Lyddon s shipments

Having concluded that the shipments were P W shipments made
through Lyddon and Massachusetts Trading Corporation as an eva

sion or subterfuge for the purpose of avoiding P W s obligation
under the Shippers Rate Agreement the Examiner found that P
V s right to contract rates was properly terminated by respondents

and that contrary to complainant s contention respondents require
ment that P W pay the higher noncontract rate was neither retalia
tion by a discriminatory or unfair means within the meaning of sec

tion 14 Third of the Act nor undue and unreasonable prejudice or

disadvantage in violation of section 16 First nor unjust discrimina
tion under section 17 The Examiner further concluded that neither
the clause in the Shippers Rate Agreement requiring arbitration of
disputes between the parties nor certain suits previously brought by
P V against one of the respondents served to deprive the Commis
sion of its jurisdiction in these proceedings

Although there is no substantial dispute over the facts complain
ant took exception to theconclusions drawn by the Examiner Respond
ents did not file exceptions as such but in their reply to complaillant s

exceptions they disagreed with the Examiner s conclusion regarding
the effect of the arbitration clause in the Shippers Rate Agreement
Complainant s exceptions can be placed in two categories Itsays the
Examiner erred in finding that P W breached the Shippers Rate

7 F M C
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Agreement by evasion or subterfuge In addition it raises for the
first time the question of the validity under section 15 of the Aot
of the Shippers Rate Agreement In urging consideration by the
Commission of this latter question P W relies upon what it con

tends is a change in the applicaible law which took place subsequent
to filing ofbriefs to the Examiner but prior to the filing of exceptions
to the Initial Decision This change in the applicable law was

according to P W brought about by the decision of the United
States Court of Appeals for the District of Columbia Circuit in

Kempner et al v F 1Il 0 313 F 2d 586 1963 which reversed the
decision ofFederal Maritime Board in Dockets 732735 In Dockets
732735 the Board had held that where a dual rate system was in
use by a conference and the conference had filed transcripts or ex

tracts from minutes of its meetings showing adoption or the prac
tice of offering dual rates and had filed tariffs showing dual rates

approval of the system and the contract has been tacit where no

action was taken and no order was issued Moreover the Board took
the position that any infirmities in existing dual rate systems had been
cured by the so called Moratorium Legislation 3 P W contends
that it relied upon the Board s decision in Dockets 732 735 in failing
to challenge the Validity of the Shippers Rate Agreement in its com

plaint or before theExaminer
In overruling the Board the Court ofAppeals in empner supra

had the following to say in a per curiam opinion
The discriminatory rates here involved were not approved by the regulatory

agency merely because it was silent concerning them and the rates were there
fore illegal We think too that the Moratorium Act is prospective only and so
does not relieve an offender from liability for reparations ariSing from a viola

tion which occurred prior to its enactment

The Examiner took cognizance of this development in his Initial
Decision and dealt with it as follows IThe Examiner is notunmindful of the Court of Appeals decision in Kempner
which was decided January 10 1963 after briefs were submitted in this pro

ceeding The Court held that the so called Moratorium Act Public Law 85626
72 Stat 574 did not protect carriers from liability arising out of actions under

unlawful dual rate systems which accrued before the passage of that Act It

is unnecessary to consider this question in this proceeding because thecomplaint
does not question the legality of the particular dual rate system involved here

372 Stat 574 This statute amended section 14 of the Shipping Act 1916 by statlnlt
that notblng in tbls section or elsewhere in thIs act shall be construed orapplIed
to forbId or make unlawful any dual rate contract arrangement in useby the members ot
a conference on May 19 1958 which conference is organIzed under an agreement approved
under section 15 of this Act by the regulatory body adminIstering this Act unless and
until such regulatory body disapproves cancels ormodifies such arrangement In accordance
with the standards set forth in section 15 of this Act

7 F M C
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DISCUSSION AND CONCLUSIONS

Respondentsargue that consideration ofthe validity of theShipperst
Rate Agreement is time barred under section 22 of the Act That
section provides for the filing of a complaint alleging any violation
of the Act and states that we may award reparations for the violation
if the complaint is filed within two years after the cause of action

accrued Respondents cite no authority for their position However
it is beyond dispute that the complaints in these proceedings were

filed within the statutory period Moreover under the circumstances
of this case we do not think complainant should be foreclosed from

urging an additional ground in support of its complaint It should
not be penalized for having relied upon the then applicable precedents
of the very agency with which its complaint was filed

As here presented the issue over the validity of the Shippers Rate

Agreement resolves itself into the question whether the agreement
has ever received the required approval under section 15 When the

queStion was first raised by complainant the Commission requested
memoranqa from the parties on the following

Prior to the enactment of Public Law 87346 and for the purpose of the

approval required under section 15 was there any valid distil1ction between
approval of a dual rate system and approval of a dual rate contractf

2 Was the dual rate system of the Pacific Coast Eur pean Conference ever

approved under section 15 by any agency charged with the administration of
the Shipping Act 1916 If so when and under what circumstances

3 Was the Shippers Rate Agreement of the Pacific Coast European Con
ference ever approved under section 15 by any agency charged with the admin

jstration of the Shipping Act 1916 If so when and under what circumstances

The respondents take the position that there is a distinction between
a dual rate system and a dual rate contract They further main
tain that although the dual rate system has always required approval
by the Commission itwasnot until 1959 that there wasany requirement
that the dual rate contract be approved under section 15 It is re

spondents position that although the specific contract Shippers Rate

Agreement here in question was never approved approval was given
to the system in Docket 648 Pacifia OOtl8t Ewropean Oonferenee
3 U S MC 11 1948 Thus if respondents view that only the

system need be approved under section 15 is correct the Shippers
Rate Agreement itself would have been lawful for the period here in

issue

Compiainant on the otherhand contends that respondents are draw

ing adistinction without a difference and that whatever the respond
ents wish to call it the means by which they charged the allegedly

7 F M C
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discriminatory dual rates in question has never been approved under
section 15

Litigation involving the lawfulness of so called dual rates can be
traced back many years but it was not until 1954 and the decision of
the United States Court of Appeals for the District of Columbia Cir
cuit in I8brandt8en 00 Inc v United States 211 F 2d 51 1954
cert den 347 U S 990 1954 that the question was resolved as to
what section 15 requires by way of approval before a system of dual
rates may be instituted In that case Isbrandtsen brought suit to set
aside an order of the Board allowing the Japan Atlantic Gulf Con
ference to initiate a system of contract noncontract rates within 48
hours of the issuance of the order Although the basic agreement
under which the conference operated approved several years earlier

provided for the future establishment or a dual rate system no system
of dual rates had been approved and no hearing had been held prior
to the issuance of the Board s order The Conference merely filed a

statement of intention to institute such a system showing the reasons

for its use and the amount of spread bebveen contract and noncontract
rates 4 Isbrandtsenand the Attorney General petitioned the Board
for an immediate hearing pending institution of the system The
Board however issued an order allowing the Conference to institute
the system and granted hearing at a date subsequent to the effectuation
of the system The Court of Appeals set aside the Board s order

holding that dual rate system agreements must be approved under
section 15 before they become operative

A careful reading of its opinion can leave no doubt that the Court
in referring to the dual rate system agreement was speaking of the
actual system and thecontract between the Conference and theshipper

Respondents contention that approv al of their Shippers Rate

Agreement was not required until 1959 is primarily grounded on the
decision of the United States Court of Appeals for the Ninth Circuit
in Anglo O ian Shipping 00 Ltd v U S F MB 264 F 2d

405 1959 and an incorrect interpretation of that decision in the
Recommended Decision of the Examiner in Commission Docket No
870 In the lJ atte1 of Pacific Ooast European OonferenceExclusive

Patronage Oontract Respondents cite with approval the following
statement appearing at page 24 of that Recommended Decision

Approval of respondents Section 15 rate agreements was not a matter before

the Commission in 1948 Itwas not until the Ninth Circuit Court of Appeals
decision in the Anglo Canadian case that rate agreements or any modifications

thereof required Section 15 approval because at that time and until the decision

in the Anglo Canadian case in 1959 the interpretation placed upon Section 15

by the Commission was that rate agreements including modifications of rate

7 F M C
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agreements did not require Section 15 approval in addition to approval of the Ibasicconference agreement

III

FEDERAL MARITIME COMMISSION

There is a further extensive quote by respondents from pages 2426

of the Recommended Decision wherein the Examiner reasons that a

contract rate system must necessarily be preceded by 1 the estab

lishment of a conference 2 an agreement between the members to I
institute a contract rate system and 3 relying on the 1954 Isbrandt

sen decision supra that only the agreement between the carriers to

institute the system needed approval prior to 1959 There are fatal

flaws in these arguments
First the very proposition for which respondents contend the

19541Isbrandtsetn case stands was in fact argued to the Court As the

Court said

The Board s position here is that it may allow the agreement to go into effect

in advance of formal approval because the basw conference agreement authorizes

dual rate system agreements It maintains that the basic conference agreement
carries with it the cover of authority for subsequent changes of rates since

the language of the basic agreement is as broad as that of the statute itself

It this is so no additional approval wottld be necessary to allow the dual rate

system to go into effect 211 F 2d at 55 Emphasis supplied

Two things are beyond dispute from the statement of the Court On

the one hand it demonstrates that the position respondents are here

contending for was considered by the Court and on the other that

when the Court spoke of dual rate system agreements it meant

something other than the basic conference agreement or any provision
therein authorizing the futul e establishment of a contract rate sys

tem In rejecting the cover of authority argument the Court said

at page 56

Agreements referred to in the Shipping Act are defined to include under

standings conferences and other al rangemelltClearly a scheme of dual

rates lil e that involved here is an agreement in this ense It can hardly

be classified as an interstitial sort of adjustment since it introduces an entirely

new scheme of rate combination and discrimination not embodied in the basic

agreement IBut even if it vere not a new agreement it would certainly be

classed as a modification of the existing basiagreement In either case

15 requires that such agreements or modification shall be lawful only when

and as long as approved by the Board Until such approval is obtained the

Shipping Ad makes it illegal to institute the dual rate system nd this

This procedure was required under theBoard s General Order 76 46 CFR 2316 General

Order 76 was a direct outgrowth of the decision In 18brandt8en 00 Ino v U S 96 F

Supp 883 1951 aDd 342 U S 950 1952 wherein the Court restricted its decision to

a finding that the differential or spread between the contract and noncontract rates had

admittedly been arbitrarily fixed and thus was unlawfully discriminatory General Order

76 among other things required conferences to tile copies of their dual rate contracts 8

statement of the reasons for the Institution of the use of contract and noncontract rates

In the particular trade and the basis for the spread ordifferential between such rates
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illegality cannot be spirited away by action which the Board labels inter

locutory of a discretionary nature Footnotes omitted

Thus it is patently clear that the 18b randtsen decision does not stand

for the proposition relied upon by respondents for the Coult ex

pressly rejected the argument that approval of the agreement hetween

the carriers the basic conference agreement to institute a system

or duarates was sufficient to allow the actual imposition or contract

lloncontract rates The Court in fact required approval of the actual

dual rate scheme of which the contract is an integral part

Perhaps more serious than the misconstruction of the 19541sbrartdt

sen decision is the treatment accorded the Anglo Oanadian decision

8upra At page 24 of the Recommended Decision in Docket 870 upon

hich respondents rely the Examiner had the rollowing to say con

cerning Anglo Oanadian

g

tl

It was not until the Ninth Circuit Court of Appeals decision in the Anglo

Canadinn case In 1959 3 that rate agreements or any modification thereof re

quired Section 15 approval

Immediately preceding the statement or the Court quoted by the

Examiner in his footnote 13 there appears on the same page as the

quoted statement the following
We understand Isbrandtsen 00 v United States D O Oir 211 F 2d 51 to

hold that proposals for agreements between shiIJpers and conference lines must

be approved by the Board under 15 i before a dual rate system may be

initiated River Plate Brazil Oont v P1 essed Steel Oar 00 2nd Oir 227

F 2d 60 dealt vith an attempted action by a common carrier steamship con

ference upon an alleged contract or agreelllent bebveen a shipper and the con

ferenCe for damages sought because of a claimed breach of the contract by the

shipper The action was held unenforceable because the agreement had not

been approved by the Board as required by 15 of the Shlpl ing Cod e

Thus when not taken out of context the Court s holding in Anglo
Oarwdian was merely a restatement or the law as interpreted first in

the 1954 Isbrandtsen decision and again in 1955 in the River Plate 1

Brazil Oonference decision

Manirestly respondents position that approval of the Shippers
Rate Agreement was not required until 1959 is not well taken

Respondents themselves state that their Shippers Rate Agreement
has never been approved under section 15 That is correct as is the

Recommended Decision in Docket 870 insorar as it stated at pa 24

that approval of respondents rate agreement was not a matter before

the Commission in Docket 648 Such approval was not an issue in

13 Reported at 264 Fed 2d at page 411 where the Court saId we hold therefore tbat

the sblppers rate agreement here Involved l s one subject to tbe provisions of Bection 15
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thatcase and as we have seen the approva there given was not fillough
under section 15 to validate the institution of an actual dual rate
seheme nor the shippers contract adopted as part thereof

The Examiner properly rejected respondents contention that this
matter should first have been submitted to arbitration under para
graph 11 of the Shippers Rate Agreement Vithout eonsidering
what obligation P W would have under a valid contract to submit
the dispute to arbitration before seeking other relief the arbitration
clause could not oust the Commission of jurisdiction and the Exam
iner was correct in relying in this respect upon Swift and 00 v

F M O 306 F 2d 277 D C Cif 1962
The complainant s remaining exceptions to the Examiner s decision

are largely addressed to the argument that the shipments vhich led
to the termination of its contract rates were in fact bona fide ship
ments of Lyddon and hence were not covered by the rate agreement
Certain of complainant s contentions are either of doubtful materiality
to the resolution of the issue or are subject to dual inferences For

example the existence of Lyddon as a separate corporation prior to
P V s purchase of its stock in 1947 does nothing to negate the
Examiner s finding that Lyddon was thereafter completely controlled

by P W The claim that P W derived no monies from Lyddon
except dividends when declared and reimbursement for out of pocket
costs and salaries of P W employees when working for Lyddon
means little In the final analysis all monies vent to President Lan

degger as sole owner of all the stock of both corporations
N or are we impressed by complainant s contention that Lyddon

had separate bookkeeping accounts and records and a separate bank
account out of which payment was made for the nonconference ship
ments and further that the shipping documents and letter of credit
Nere in Lyddon s name or that of its nominee Massachusetts Trading
Corporation We agree with the Examiner that these contentions
are not convincing in the light of the additional evidence of Tecord

Complainant had the opportunity and machinery for making non

onference shipments in order to reduce freight costs It admits it
used Lyddon and Massachusetts Trading for this purpose Once the
decision was made to ship in this manner the shipping papers Tould

naturally be made out in the name ofLyddon or Massachusetts Trad

ing It is significant moreover that the woodpulp bales in question
were all marked with complainant s P W stencil There yere no

reasons cOllnected exclusively with Lyddon s interests for shipping
them in Lyddon s name But if not so shipped complainant would
have suffered an out of pocket loss On the other hand the record

7 F M C
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1

makes clear that complainant vQuld have used its own name had

the conference rates been lower

We cannot give credence to the alleged separation of corporate
entities in such circumstances The sole and effective control of both

corporations was vested in one of them and the alleged separation
at least so far as these shipments were concerned appears to have

been no more than a paper undertaking for the purpose ofevading
complainant s obligation under its Shippers Rate Agreement with

respondents
Section 22 of the Shipping Act provideg in relevant part
That any person mar file with the board a sworn complaint setting forth

any violation of this Act by a common carrier by water I and asking
reparation for the injury if any caused thereby If the complaint is not

satisfied thehoard shall I investigate it in such manner and by such means

and make such order as it deems proper Tbe board if the complaint is filed

within two yea rs after thecaUSe of action accrued may direct tbe payment
of full reparation to the complainant for the injury caused by such violation

The power thus vested in us is that we may award reparation
for injury caused by violation of the Act It is permissive and di

cretionary and the mere fact that a violation has been found d s
not in itself compel agrant of reparations Oonsolo v FZotaMeraante

Granaolombiana Dkt 827 Sub 1 Report served September 18 1963

A similar construction was placed upon section 22 by the Court of

Appeals for the District of Columbia Circuit in the same case Flata

Mercante GrancolomlJiana v FM O 302 F 2d 887 1962 InFlata

our predecessor the Federal Maritime Board had awarded repara
tions for violations of the Act On judicial review Flota advanced

numerous arguments as to why it was inequitable to requiTe it to

pay reparations The Court while agreeing with the Board s find

ing of violations remanded the case to this Commission to consider

whether nnderall the circumstances it is inequitable to force Flota

to pay reparations The Court explained it was taking this action

because inter alia The Board may have erroneously believed 1

that it was required to grant reparations once it found a violation

of theAct
Under the circumstances of this case we are of the opinion that

it would be inequitable to require the payment of reparations While
the court precedents leave us no choice but to hold that the Shippers
Rate Agreement was invalid for lack of section l5 approval we ant

here concerned with equitable considerations and the fact is that

complainant thought the agreement was valid at the time it attempted
to vade its obligations thereunder by shipping in the name of 8

subsidiary
7 F M C
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No question as to the lawfulness of the agreement was raised in

this case until February 12 1963 when complainant filed its excep
tions to the Examiner s Initial Decision Complainant therein stated

by way ot explanation for belatedly raising the issue Prior to the
Court s decision in the Kempner case Kempner et ai v F M O supra
decided January 10 1963 it had been the law established by the

former Board lie lie lie that any infirmity which may have existed in

apre existing dual rate contract arrangement wascured by the Mora

torium Act and that tacit approval of a dual rate system was

adequate to make it lawful under Section 15 Of course respondents
considered that the Shippers Rate Agreement was valid and the case

as the Examiner said was tried before him with theparties in accord

that the basic question in this proceeding is whether Parsons Wh tte

more in connection with the shipments on the nonconference vessels violated
its promise to confine the carriage of its shipments to the vessels of theconfer

ence lines and to do so without evasion or subterfuge either directly or indl

rectly by any means including theuse of intermediaries or subsidiaries

It is a fact that the agency charged with the adm nistration of the

Shipping Act the Federal Maritime Board viewed as lawful not only
respondents Shippers Rate Agreement but those of some 60 odd

other conferences utilizing the contract noncontract rate system
although no specific approval of the agreements had been given under

section 15 of the Act This was on the theory that approval of the

basic conference agreement authorizing the future establishment ofa

dual rate system was all that was required The Board imposed no

requirement by order or otherwise after the 1954 IsbraruJtsen decision

supra that existing dual rate agreements be approved before con

tinuing to apply them and the agreements remained in widespread
use throughout the steamship industry

Thus it seems to us respondents were acting in good faith in enfor

ing the provisions of the Shippers Rate Agreement whereas the

complainant from the record before us was not acting in good faith

but consciously sought to avoid its contractual obligations by ship
ping in the name of a subsidiary Certainly equity dOef not dictate

that complainant be rewarded for this endeavor In view thereof
and after consideration of the alternatives open to us under the law

we choose to leave the parties as we found them Complainant s

claim for reparations in the form of alleged overcharges i e the dif

ference between the contract and noncontract rates on some nine ship
ments made on respondents vessels during the period from December

1954 to July 1955 will be denied An appropriate order is attached
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Commissioner John S Patterson Ooncurring
Based on the record before me in these proceedings I deem it

appropriate based on the following reasons to concur separately in

the results reached in the preceding report
The six proceedings covered by the preceding report involve sub

stantially identical complaints that six common carriers by water

in foreign commerce overcharged Parsons Whittemore Inc

P W on several shipments of wood pulp P W claims a refund

by way of a reparation action under section 22 of the Shipping Act

1916 Act equal to the difference between the discount rate charged
to shippers pursuant to an exclusive patronage contract called the

Shippers Rate Agreement Agreement with the Pacific Coast Euro

pean Conference Conference and the higher rate shown in the

tariffs as applicable to shippers who do not sign a Shippers Rate

Agreement
The facts show that P W as of the fifth day of March 1951 made

an Agreement with the Conference and the several steamship lines

named therein to offer or cause to be offered for transportation on

vessels of the Carriers from Pacific Coast ports of the United States
and Canada to ports of call in Great Britain Northern Ireland Eire
Irish Free State Continental Europe Scandinavia and French

Morocco and on the Mediterranean Sea all of its shipments by
water on which said contract rates are applicahle The contract rates

are those shown in the applicable tariffs P W s Agreement also

provides In agreeing to so confine the carriage of its their ship
ments to the vessels of the Carriers the Shipper hereby promises and

declares it is the intent and purpose to do so without evasion or sub

terfuge either directly or indirectly by any means including the use

of intermediaries or subsidiaries Exhibit C1e

As a part of my finding as to the facts Iam also satisfied that the

corporate relationships between P Wand Lyddon and Massachusetts

Trading Corporation whose names are shown in the bills of lading
covering the shipments on lines not parties to the Agreement are such

that they are all the same as P Wand all of them were really the

same shippers
The facts as stated above establish to my satisfaction that when

P W made shipments of wood pulp on Paul Wilson Company and

Mitsui Line ships which are not named in the Agreement and during
a period when the Agreement was still in effect P W failed to per
form its agreement properly The Conference was justified in termi

nating thisAgreement under the provisions which gave the Conference

the right to do so on Failure of the Shipper topay liquidated dam
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ages for shipments in violation of the Agreement within thirty days
after the receipt of notice second paragraph Thereafter the Con
ference was justified in charging the complainant P W a higher or

non contract rate and complainant is not entitled to reparation be
cause there were no overcharges as claimed In the absence of any

wrongful charges there were no violations of the Act either

The preceding report contains a decision to leave the parties as we

found them even though the Agreement is thought to be invalid asa

result of developments in the law since 1954 and 1955 when the Agree
ment and the acts that are the subject of these proceedings occurred

The developments in the law that are thought to control the decision

all involved questions about theapprovability under Sections 14 and

15 of the Act of dual rate arrangements exclusive patronage trade

practices and conference agreements putting them into effect None

of the cases discussed involved comparable issues or facts as we have

here hut involved inter carrier competitive disputes 81bout certain

trade practices and the approvability of agreements under Section 15

Violation of Section 15 was not charged in the complaint herein

We are concerned here solely with the 1951 Agreement between the

complainant shipper and the respondent carrier and the performance
thereof Specific agreements with shippers such as this one were not

subject to approval under Section 15 and permission to use them was

not required by statute until Section 14b was added to the Act in 1961

about six years after the actions herein occurred The arguments that

the 1951 Agreement required approval under Section 15 and did not

get such approval are not pertinent to my decision

The preceding report contains no decision as to the violations of

Section 14 Third Section 16 First or Section 17 charged in the com

plaints Ibelieve this was correct on the facts because there was no

violation ofthese sections
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PARSONS WHITIEMORE INC

V

FRED OLSEN Co FRED OLSEN LINE

ORDER OF DISMISSAL

These proceedings having been instituted upon complaints filed

under section 22 of the Shipping Act 1916 and the Commission hav

ing this date made and entered its Report containing its findings and

conclusions thereon which Report is made a part hereof by reference

Itw ordered That thecomplaints he and they are hereby dismissed

By theCommission February 4 1964

Signed THOMAS LISI

SeCl etaTJ
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No 873

INV STIGATION OF PASSENGER SrEA SHIP CONFERENCES REARDING

ThAVEL AGENTS

Decided January 30 19B4

1 Agreements No 7840 and No 120 of Atlantic Passenger Steamship Conference
and Trans Atlantic Passenger Steamship Conference respectively ahd the
rules adopted thereunder as they relate to travel agents found to violate

section 15 of the Shipping Act 1916 in certain respects and ordered modified

in accordance with this decision which requires that the conferences

Establish publish and apply definite objective standar s for screenjIg
of applicants who apply for plac ment on theconference llst of travel

agents eligible for appointment by member lines for the approval or

disapproval of change of officers or sales or transfers of agencie s for

cancellations of agencies from the list of eligibles and for the imposi
tion of penalties for violation of the conference rules

b Provide notice of conference rules and practices to agents and prospec
tive agents and complete reasons for conference action in excluding
applicants from the eligible list refusing to approve a change of offi

cers or the sale or transfer of the agency cancellation of eligibility
and the imposition of fines and penalties against agencies

c Afford a reasonable opportunity for hearing to ag nts before tahing
action to disapprove a change of officers or the sale or transfer of an

agency to cancel the eligibility of an age cy or to assess a fine or

penalty against ail agency

d Discontinue the practice of 1 establishing quotas for the maximum
number of agent s that will be placed on theeligible lists requiring

tht an applicant be sponsored by member line 3 denying elig
bility to applicants whose offices are south of Fulton Street in Man
hattan or those who are in department stores or automobile Clubs

e Submit for Commission review the conference rule prohibiting the ap
pointment of foreign freight forwarders as trav e agents

f Discontinue the prohibition against tl1e sale by agents of transportaUon
on nonconference lines

g Discontinue the unanimity rule in voting on applicants for the eligible
lists change of officers or sales or transfer of agencies and level of
agents commissions

7 F lLC 737
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h Discontinue certain practices of secrecy surrounding conference rules

and activities regarding travel agen and provide the Commission

with detailed minutes of all matters coming before their meeti s

which include the votes of thememberson these matters

2 Tbe Commission has jurisdiction over the levels of commissions paid to travel

agents However the record in this proceeding does notcontain a sufficient

showing that the present level is so low as to be detrimental to the com

merce of the United States or otherwise unlawful under section 15 of theAct

Edward R Neaher Joseph Mayper and Oarl S Rowe for Trans

Atlantic Passenger Steamship Conference and Atlantic Passenger
Steamship Conference respondents

Robert J Sisk Rwhard A Givens and Rocco O Siciliano for

American Society of Travel Agents and James F McManlt8 pro se

and for Mary R McManus doing business as LevittownTravel Center

interveners

Wm Jarrell S1nith Jr and Robert J Black ell HeaTing CounseL

E Robert Seave1 Hearing Examiner

REPORT

BY THE COMMISSION JOHN HARLLEE Ohairman THOS E

STAKEM Vice Ohairman ASHTON C BARRETT Omnmissioner

This proceeding is a general investigation of the agreements and

practices of two interrelated passenger steamship conferences those

practices relate to travel agents It is the first general investigation
to be held by the Commission or its predecessors in this area and all

of the passenger lines engaged in the transatlantic trade and their

travel agents are directly involved

This proceeding was instituted as a result of a petition filed by the

American Society of Travel Agents ASTA The purpose of the

investigation is to determine whether Agreement 120 the organic
agreement of the Trans Atlantic Passenger Steamship Conference

TAPC and Agreement 7840 the organic agreem nt of theAtlantic

Passenger Steamship Conference APC should be disapproved can

celed or modified insofar as they relate to travel agents in accordance

with section 15 of the Shipping Act 1916 46 U S C 814

Extensive hearings wereheld in New York The parties represented
at the hearings included The 2 conferences and their member lines

3 of which are American flag and 23 foreign flag as respondents
ASTA and certain individual travel agencies as interveners and

hearing counsel ASTA Hearing Counsel and respondents filed
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briefs The examiner issued an initialdecisionbased upon theevidence
adduced at the hearings Hearing Counsel ASTA and respondents
filed exceptions thereto and we heard oral argument

FACTS

A THE CONFERENCES

The two conferences whose activities are the subjectof this investiga
tion are the Trans Atlantic Passenger Steamship Conference TAPe

operating pursuant to Agreement No 120 and the Atlantic Passenger
Steamshi p Conference APe operating pursuant to Agreement No

7840

The TAPC and its pred essors have been in existence for at least

80 years The TAPC consists of two American Jlag earriers American

Export Lines and United States Lines ancl23 foreign flagcaiFiers

greement No 120 was first approved February 12 1929 It contains

comprehensive provisions relating to the selection and control of travel

agents and requires that all conference action be unanimous

Unanimity Rule It provides for a permanent conference com

mittee known as the Committee on Control of Sub Agencies 1 Con

trol Comn ittee which is vested with broad powers relating to agents
in so called Metropolitan List Territories The Control Corrunittee
decides which applicants will be placed upon the lists of eligible
agents in the specified metropolitan areas decides which agents hold

iug appointment in those a reas should be retained or canceled Rild

obtains from the lines or agents such information as the COmmitt

requires to carry out its functions Agreement No 120 governs all of

the issues raised by the parties in this proceeding except the level of

commissions

The APC and its predecessors have been in operation for about the

same length of time as the TAPC The APC presently operates

pursuant to Agreement No 7840 approved by the Commission on

August 29 1946 The voting membership of the APC is the same as

the TAPC except that it includes one additional American flag line

American President Lines and does not include Spanish Line APe

is domiciled in Folkstone England and holds its meetings in Britain

or on the Continent Its records are located in Folkstone APC

establishes uniform fares and the m xinlum levels of commission

payable to agents by the member lines Like TAPC APe operates

pursuant to a unRnimity rule It has no function with respect to the

II

1Travel agents are referred to In both conference agreements as Bubagentll TlIeywlll
be referred to hereinafter all travel agents oragents
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appointment dismissal or control of the agents in the United States

these matt HS being ithin the jurisdiction of the TAPC TAPC has

no jurisdiction over the level of commissions to be paid agents but its

views are s01netimes requested by APe and sometimes treated as con

fidential TAPC may be thought of as the agency regulating arm of

APe APe does not take Or record votes and only a bobtailed report
of final action taken is filed with the Commission Neither the agenda
of the meeting a report of the discussion of the members nor any

reference to proposals discussed but not adopted is filed with the

Commission In general there appears to be a deliberate conference

policy to avoid government revie w of conference action One of the

lines referred in its correspondence to the conference to an under

standing not to have too much official correspondence and several

references are made in the transcript of hearings to the statements

by leading representatives of conference carriers that no minutes could

be taken or published because of the existence of the U S antitrust

laws

B THE TRAVEL AGENTS

There are about 4 000 travel agents in the United States who repre Isentthe carriers of the two conferences Approximately one third of I
these are inembers of ASTA There are some 575 agencies in New

York alone In 1960 the 4 000 or so travel agents were responsible Ifor 80 percent ofall trans atlantic steamship passenger bookings made

in the United States exclusive of tours The conferences and their I

member lines acknowledge that the travel agents constitute their

principal sales force

The conference action relative to the appointment and control of

travel agents is confined with the exception of agencies located in

departJnent stores and automobiles clubs vhich require conference

approval for appointment to six so called Jietropolitan Eligible List

Territories The ietropolitan List Territories are those including
and immediately surrounding New York Boston Philadelphia
Chieago Los Angeles and San Francisco

irhe agencies located in these Nletropolitan List Territories are gen

eraJly srnall in size about 70 pereent having five or fewer employees
and half hairing yearly net earnings under 5 000 There are basically
two types of agents wholesale agents who arrange sponsor and

conduct package tours and retail agents who sell the packaged
product In addition to the 7 perc nt commission the retail agent

receilres frOln the T PC for the ocean passage he is paid an additional

3 percent commission by the wholesaler on those it ms in the package
7 F M Q
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other than steamship fare Under a somewhat similar arrangement
of the International Air Transportation Association an association

of airlines in foreign commerce the airlines pay a lO percent commis
sion on the air transport segment of tours The wholesaler does not

receive any net remun ration from the shipIine or airline in these cir
cumstances Ilis revenue comes frOlll commissions on the hotel and

insurance facets of the tours A large majority of agents in Nletro

poEtan List Territories hanclle retail business exclusively The

agents who act as wholesalers may also act as retailers The

great majority engage exclusively in the travel business and practically
all agents representairlines as well as steamship lines

C SPECIFIO PRACTICES OF TAPC AFFECiJING ThAVEL AGENTS

1 Appointment
Under the TAPC agreement the Control Committee is responsible

for the screening of agents in the Metropolitan List Territories and
exercises final authority over all matters relating to the screening of

agents including determination as to the placement of an applicant on

the Eligible List Under the terms of the conference agreement
the member lines may appoint agents only from those appearing on the

Eligible List for the particular metropolitan territory The Control
Committee has eight members who each serve for a term of 2 years
Two members are chosen to represent the lines whose vessels are

registered in countries in each of the following areas

The North Atlantic Group which includes Great Britain the Scandinavian

countries and Canada

The Mediterranean Group which includes countries bordering on the Mediter

ranean Adriatic and Black Seas including Mediterranean France

The U S Group which includes only the United States
The Continental Group which includes any country on the Continent of Europe

notclassified above

The members in each group areselected by the unanimous vote of the
lines within the group The committee meets informally about every 6

weeks Votes are not ordinarily taken and if a vote is taken it is not

recorded No minutes ofmeetings are kept All actions of the com

mittee must have the unanimous approval of the members

In the M etropolitan List Territories other than New York local

subcommittees of the Control Committee preliminarily determine the

qualifications of applicants and forward their recommendations for

agency appointments to the Control Committee Normally the Con

trol Committee accepts these recommendations The procedures of

the several local committees are not uniform even as to the Unanimity
Rule which under the conference rules they are all supposed to follow
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However votes are taken and these are forwarded to the CQntrol CQm

mittee Ifa local cQmmittee refuses to recommend an applicant the

application itself is nQt fQrwarded to the CQntrol CQmmittee Thus

in practical effect each local subcommittee exercises considerable PQwer
Qver an a pplicant in the MetroPQlitan List TerritQry under its

jurisdictiQn

a The SpQnsQrship Rule

An applicant for apPQintment as a travel agent usually cQmmuni

cates with the secretary of the cQnference whO in turn sends the in

fQrmatiQn relative to the applicant to all the member lines The sec

retary places the name Qf the applicant Qn the agenda Qf the CQntrQI

eQmm ittee Qnly if Qne 0 1 mQre Qf the member lines shQ v an interest

in the particular applicant If nO member line shQWS any interest in

the applicant actiQn on his application is deferred and the appli
cant Qf eQurse may nQt be apPQinted an agent by any of the member

lines This requirement Qf a show of interest by a member line is

referred to as the sPQnsQrship practiee SpQnsQrship Rule Al

thQugh lines individually Qften interview prQspeetive agents by the

use of questionnaires 01 Qf travelers who are representatives Qf the

variQus member lines and whO persQnally visit applicants at their

places Qf business the cQnferenee as a bQdy has nO Qrganized system
fQr the unifQrm gathering Qf infQrmatiQn cQncerning each applieant
It is left to the sPQnsoring line to bring fQrward sU eh favorahle in

fQrmatiQn as the line deems necessary to seeure favQrable actiQn Qn the

applicant The cQnferenee has never Qffieially infQrmed applicants
Qf the SpQnsQrship Rule SQme applicants learning Qf it thrQugh the

lines Qthers thrQugh ASTA

Once sPQnsQred the applicant is then given cQnsideratiQn by the

CQntrQI CQmmittee If the applicant is nQt VQted favQrably UPQn by
the CQntrQI CQmmittee he is tral1sferred to a Preferred List and

his applicatiQn is cQnsidered at subsequent meetings No applicatiQn
IS denied Qutright but applicants must Qften spend several years Qn

the Preferred List before securing the unanimous VQte Qf the CQntrQI

Committee necessary fQr plaeement Qn the Eligible List AlthQugh
the CQntrQI CQmmittee supPQsedly determines whether 01 nQt to place
applicants UPQn the Eligible List by the eQnsideratiQn Qf such factQrs

as potential ability to prQduce business financial stability business

character IQcatiQn Qf business and natiQnal Qrigin Qf the applicant in

relatiQn to natiQnal Qrigin Qf the members Qf the cQmmunity in which

the applicant s business is IQeated these factQrs are nQt spelled out in

the cQnference agreement rules 01 elsewhere Applicants are nQt
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officially informed by the conference as to the standards upon which

they will be judged however in some instances they may obtain some

idea of the standards employed by the members of the Control Com
mittee from conversations with representatives of the lines or from

the information requested on the questionnaires that some of the lines

provide to some applicants The Commission has never been informed

of these standards The record shows that the standards have not

been applied uniformly and agents oftenhave had to wait long periods
of time before learning of thestandards

Although anyone can book passage on common carriers including
agents not on the Eligible List the lines are prohibited from appoint
ing agents who have not been approved unanimously for the Eligible
List by the Control Committee and commissions for bookings made

may not be paid by the member lines to anyone but appointed agents
hile under the terms of the conference agreement commissions may

be paid retroactively from appointment for 1 year s bookings retroac

tive payment is not mandatory and is left to the discretion of the indi
vidual line Unappointed agents find it difficult to make bookings
as lacking prestige they are not always able to obtain vessel space
nordo they have ready ticket supplies The record indicates thatthese
factors coupled with uncertainty of commissions tend to cause unap
pointed agents where possible to divert passengers from steamship
travel to air travel

b The Quota System
The TAPe agreement provides that the number of agencies sha

be limited with due regard being given to the requirements of the

traffic in various localities The agreement places the responsibility
for the establishment of these limitations with the Control Commit
tee and it has established quotas limiting the number of agents that

can be placed upon the Eligible List for each Metropolitan List Terri

tory The effect of this provision is to prevent sponsored and other

wise eligible agents from being placed on the lists Aithough agents
are merely deferred to the so called Preferred List rather than

denied placement on the Eligible List the deferral for extended

periods is tantamount to a denial

c The Unanimity Rule

The requirement of a unanimous vote by the Control Conlffiittee has

9n many occasions prevented the placement of applicants on the Eli

gible List The record shows that as late as 1959 the local subcom

mittee for Philadelphia declined to recommend an appointment be
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cause of a single nay vote despite eight votes cast in favor of the

applicant Similarly the Los Angeles local subcommittee in 1951

declined four applications of which three were approved by majori
ties of eight to two and one was approved by a majority of nine to

one These actions caused the retiring chairman of the Los Angeles
iocal subcommittee to record in the minutes of that committee

the one or two negative votes resulting in the pending applications being

declined under the unanimous agreement clanse is extremely
detrimental to the best interests of the majority lines Further that such

negative votes may be cast on direct instructions from principals or fire

actually mischievous rather than cooperative in intent It is also obvious

that the committee negative action inthese cases isbeing used to advantage

to the fullest possible extent by the TransAtlantic Air services

Although all final decisional authority for placement on the Eligible
List rests with the Control Committee and the local committees can

merely recommend it should be borne in mind as noted above that

hen local subcommittees reject applicants the applications ordinarily
do not even come to the attention of theControl Committee

d Other TAPe Selection Practices

Conference rules forbid the appointment of agents who are also

freight forwarders or whose places of business are in department
stores and automobile clubs In the Metropolitan List Territory of

New York appointment is prohibited to agencies located in the dis

trict south of Fulton Street in Manhattan Fulton Street Rule The

record shows that these rules have not been uniformly applied The

rules regarding freight forwarders Freight Forwarder Rule and

agencies located in department stores Department Store Rule are

grounded on thecontention thatthe agent s concentration on steamship
bookings would be lessened by the agent s other activities Under its

authority to waive the rule the Control Committee has approved about

100 agencies in department stores and 75 in automobile clubs Also

the Fulton Street Rule may be waived in exceptional cases There has

been no uniformity of standard however in handling any of these

supposedly exceptional cases

2 Oontrol of Agencies After Appointment
a The Tieing Rule

Conference rules prohibit appointed agents from selling transporta
tion on nonconference lines All passenger lines operating in the

transatlantic trade are members of TAPC TAPe members carry

99 percent of the passengers moving by water in this trade The only
lines affected by the rule prohibiting sale of tickets via nonconference
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lineS are those freighter services which carry a limited number of pas

sengers on their cargo vessels Such carriers like the TAPG lines

must rely on travel agents for the sale of ocean transportation A

maiil economic threat to the conference lines is that of the air carriers

but the Tieing Rule does not prohibit the agents from booking
transatlantic travel via air carriers

b Sale or Transfer of Agency or Change in Officers or in Address or

Name

The official conference rules require only that approval oI the

appointing lines be obtained prior to the transfer sale or chang of

name or address of an agency However in practice the Control
Committee has exeroised authority over these transactions Again
precise standards have not been adopted and the v gue standards

which have been utilized have not been uniformly applied At one

time at least it seems to have been a matter of conference policy to

deny sale or transfer without going through termination and re

appointment but this is uncertain The record contains several exam

ples of cases in which a majority of lines were unable to permit a sale

or change in personnel either because of the vague standards or the

existence of the Unanimity Rule Under the Unanimity Rule it is

possible for a member of the Control Committee representing a line

which has not appointed the agency in question to block a sale or

transfer

c Fines and Penalties

Fines and penalties called liquidated damages by the conference

are levied for breaches of conference rules by a Special Committee the

membership of which is the same as that of the Control Committee
No formal procedure has been adopted for determination of the truth

of alleged violations vVhile it appears that the accused agent is

afforded the right to tell his side of the story usually in writing it
does not appear from the record that the agent is afforded any kind
of hearing or any reconsideration of or appeal from the decision of

the Control Committee During the period from 1952 throug4 1960

the Special Committee assessed penalties against some 28 agents total

ing 3 500

d Bonding and Canceled Voyages
TAPC requires that agents who are appointed in ietropolitan List

Territories be covered by surety bonds in amounts based on the ex

pected sales of the agent A single bond covers one agent for the
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benefit of all appointing lines The premium of the bond is paid by
the conference but the agents pay annual fees in amounts which vary

in different cities These fees help defray premium and other ex

penses of the conference in administering its agency program The

conference lines are not required to be bonded and on at least one

occasion a member line was unable to pay a commission because of

financial difficulties On other occasions when sailings were canceled

after bookings had been made commissions werenot paid to theagents
even though they had fully performed the service ofbooking the pas

sage and had nothing to do with the cancellation of the sailings
There appears to be no conference regulation relating to the payment
of commissions on canceled voyages However some lines pay half

commission other fullcommission on canceled voyages

e Tenure and Cancellation of Eligibility
The conference rules provide that either an agent or its appointing

line may terminate an agency at any time In addition the Control

Committee may remove names from the Eligible List if it finds a

breach of conference rules by the agent unethical business standards

an inability on the part of the agent adequately to create and stimulate

the sale of transportation or failure of the agent to effeot the sale of

ft sufficient number of bookings In the years 1957 through 1960 19

agencies were terminated due to an alleged insufficiency in the number

of bookings produced by the agency 1lnd 17 for other reasons Four

ofthe latter weresubsequently reinstated

No precise standards relative to what might constitute a sufficient

number of bookings by an agent have been set up The local sub

committees have established minimum booking requirements for ap

proved agents in their respective jurisdictions but the standards were

not considered absolute and the Control Committee has on occasion

exercised an ad hoc judgment in the application of these requirements
In New York the minimum wasset at 50 bookings per year within the

city limits and 30 in the suburbs Twenty five was the minimum in

Philadelphia and Chicago 30 in San Francisco 10 in Los Angeles
and no minimum was set for Boston The agents werenot informed

of these standards The Control Committee has exercised final au

thority in terminating the eligibility of agencies according to which

Each case was handled on its own merits d pending on the circum

stances surrounding the case Agents have not been afforded a hear

ing or a right to have the action of the Control Committee reviewed

The standards of perfollnance and other grounds for terlnination

consistsolely of thegeneral normsquoted above
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D PRACTICES OF APC vVrln RESPECT TO LEVEL OF AGENTS
COlllIISSIONS

As noted above the TAPC exercises authority oyer all agency

relationships and practices at issue in this proceeding except the level

of agents commissions which is the province of the APC Under the

APe agreement unanimous approval is required by the membership
of the APC before the level of conimissions paid to agents may be

raised Thus an increase in the level of commissions requires the

affirmative vote of the six member llnes which serve only Canadian

ports 1eetings of the APe are conducted on an informal basis and

a vote of the members is neither taken recorded nor filed with the

Commission The conference records show that from about October

1950 all lines have shown a willingness in principle at least to increase

the level of agency commissions However in 1950 and in 1951 sub

committees of the APC were unable because of the conference s Una

nimity Rule to recommend a proposed increase in commissions

although the majority was prepared to increase the commi iQn fron

6 to 7112 percent on all classes all seasons The 1951 subcommittee
stated that while there was a strong nlajority in favor of applying
a 7Y2 percent commission to all classes throughout the year it wasnot

possible to reach unanimous agreement and it was therefore sug

gested that the matter be deferred for consideration at the statutory
meeting in March 1952 The subcommittee did not have the power
to take final action but its function was to recommend action to the

principals
In 1951 the conference increased the commission to 7112 percent

except on passage booked during the high volume summer season

where a 6 percent commission remained in effect Proposals to in

crease commissions were taken up and action was deferred at meetings
in 1952 and 1953 A 1952 subcommittee noted that unanimity could

not be reached on a proposal to extend the off season commission basis

7112 percent to bookings for seasonal sailings The question was

taken up again in 1956 when the present commission of 7 percent on

all bookings wasestablished Since that time representatives of travel

agents have sought increases in the commission levels but have been

told that commission levels have not been raised since 1956 beoause

theAPe has had difficulty in achieving unanimity
Evidence adduced by the conference demonstrates that differences

between members over agents commissions are usually eliminated or

eomp l omised the minority giving way eventually to the majority
Conference witnesses testified that neither a single member nor a small

minority has ever vetoed proposed conference action on commissions

7 F M C
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It is impossible to tell from the confereilces sketchy minutes jf this IIis true However it is certain that under the present Unanimity Rule J
a single member could veto an action to increase agents commissions

even though the action was desired by all the other members The

executives of the American flag lines which aremembers of APC and
who testified at the hearing stated that because the Americans were a

minority in the conference the Unanimity Rule was necessary to pro
tect their interests The record indicates however that the American
lines have often been in the vanguard for commission increases and
as near as can be determined have never olocked proposed increases

Under the conference agreements the decision to change the Unanimity
Rule to amajority rule 01 some other rule that would require the con

sent of less than the full membership would itself require the unan

imous cOnsent ofall conference members

E DIVERSION OF PASSENGERS TO AIR CARRIERS

At present both air and ocean carriers pay 7 percent commissions on

regular point to point bookings and 10 percent on their respective
portions of so cailed foreign inclusive tours It takes approximately
three or four times as much of an agent s time to sell sea as compared
with air space and several years of experience are required to produce
a really competent steamship passage salesman Because of this ap
pointed agents tend to push air rather than sea travel The record
indicates that one of the primary factors in determining the level of

commissions has been the competition of air travel

rHR EXAMINER S DECISION

The parties agree that the initial decision of the examiner correctly
disposes of most of the issues raised in this proceeding We summa

rize below those portions of the decision to which no exception is
taken

After a brief discussion in which he approved of the exercise ofsome

conference control over travel agents and noted that ASTA was also
in faVol of such control InitialDecision 49 50 theexaminer adopted
the following statement of Hearing Qounsel as criteria for deter

mining what constitutes a violation of section 15 of the Shipping Act

1916

Any provisions of TAPC Agreement No 120 or APC Agreement No 7840 or

any regulations or rules promulgated thereunder which prevent travel agencies
in the United States from rendering complete and effective service both to pas

sengers and to ocean carriers operate to the detriment of the commerce of the

United States All conferenceimposed restraints which prevent thetravel agent
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from properly performing his function of selling ocean transportation for which

no reasonable justification exists should be eliminated by the Commission s dis

approal cancellation or modification of the subject agreements Ini

tial decision p 52

In addition to the above the examiner further concluded that unrea

sonable restraints against qualified persons who seek to become travel

agents vould also be detrimental to commerce

The examiner in light of these criteria then considered the areas of

interaction between the conferences and the travel agents discussed

above in the factual statement and reached the following conclusions

A TAPe PRACTICES

1 Appointment
The conference TAPe has failed to adopt publish and promptly

and consistently apply uniform standards of background and qualifi
cations in its selection ofapplicants for placement on the lIstofeligible
agents in Metropolitan List Territories This failure is detrimental

to commerce and contrary to the public interest within themeaning of

section 15 because it detracts from the ability and the willingness of

the corps of agents or potential agents to foster and sell steamship
travel Thus the conference Inust adopt publish and apply a set of

uniform objective standards in the screening of applicants that are

sufficiently precise and well defined to give adequate notice to appli
cants of the requirements No other standards should or may be em

ployed The standards of eligibility must be published and made

available to all applicants in order to give meaning and effect thereto

and every applicant rho meets them must be approved Similarly
conference action on each application must be taken promptly and the

applicant notified promptly of the decision and the reasons for what

ever action is taken These reasons should not be stated merely in

general terms but must relate specifically to the adopted standards of

eligibility
Respondents have explicitly consented to revise their agreements so

as to provide a set of uniform objective standards for screening ap

plicants in the Metropolitan List Territories sufficiently precise and

well defined to give applicants adequate notice of the requirements
they must meet Respondents have further agreed to the publication
of such standards and to prompt notification of the action taken with

respect to all applicants for appointment as agents

a The Sponsorship Rule

The SponsQlTship Rule must be discontinued as it has resulted in the

exclusion from the Eligible Lists of qualified agents to the detriment

7 F MC



750 FEDERAL MARITIME COMMISSION

of eoromerce Respondents have agreed to remove the Sponsorship
Rule

b The Quota System
The Quota System must also be discontinued for thesame reason

that requires discontinuance of the Sponsorship Rule The number
of agents already on the Eligible l

ist has no bearing on the question
of the qualifieations of a new applicant Ifan individual line has all
the agents it feels that it requires it is of course not required to ap

point an agent newly placed by the Control Committee on the Eligible
List Respondents have agreed to remove the Quota System
c Other TAPe Selection Practices

The Fulton Street Rule and the Department Store and Autolnobile

Olilb Rules must be abolished as they have resulted in the arbitrary
exclusion of agents to the detriment of commerce The Freight For
warder Rule nlUst be subniitted to the Comulission for approval The
Commission can then consider the proposal under its customary pro
cedures and after obtaining the views of all interested parties llrake a

determination as to its validity under section 15 The respondents
have agreed to abolish the Fulton Street Rule the Department Store

and Automobile Club Rule and they have further agreed to file the

Freight Forwarder Rule with the Commission

2 Oontrol ofAgencie8 After Appointment
a Sale or Transfer of Agency or Change in Officers or in Address

Dr Name

The same administrative fairness must be afforded when the con

ference considers an application for approval of the sale traJlsfer or

chamge of the officers of an agency that is required in reference to the
consideration of original applicants and for the same reasons The

conference rules must provide reasonable standards in regard to the

consideration of sales and transfers and changes of officers including
adequate notice of the standards to applicants Md an opportunity for
the agent to be 4eard The rules must further provide for prOlnpt
action in accordance with the standards adopted and for prompt no

tice to the agent of the action taken together with the reasons therefor

A system of arbitration for review of conference action will not be

required as in the case of the screening of applicants relief from

arbitrary conference action or other violations by the conference will

he afforded upon complaint filed with the Commission
The respondents have agreed to the adoption and application of

reasonable standards regarding the consideration of sales and traIis
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fers and of changes in name address or offiqers in appointed agencies
including procedures for notice thereof to applicants for opportunity
to be heard and for prompt action on such requests

b Fines and Penalties

The conference must nclopt nndapply definite standards for the
assessment of liquidated damages providing for adequate notice
thereof and for opportunity of accused agents to be heard and for

prompt report to the Comlnission of any liquidated damages assessed

Respondents have agreed to adopt and apply definite standards for
the assessment of liquidated damages providing for adequate notice
thereof and for opportunity for accused agents to be heard and for

prompt report to the Commission of any damages assessed

c Bonding
Bonding ofcarriers against loss of commissions caused by cancella

tion of voyages or line insolvency is not required There is no evidence
that suitable bonds are available and instances of financial failure by
the lines are very rare

d Tenure and Cancellation of Eligibility
The conference must adopt and apply definite objective standards

for cancellation of the eligibility of agents The agent against whom

allegations are made should be notified ofthe delinquencies with which
he is charged and afforqed an opportunity to confront those who made
the charge and to adduce evidence to refute it or in the alternative a

reasonable time to correct the delinquency The rules should require
that the conference secretary must be informed in writing of all can

cellations by member lines individually including the reasons therefor
records ofwhich must be kept for a reasonable time in order to permit
the Commission to assure itself that multiple cancellations of apar
ticular agent are not being employed to circumvent the restrictions on

conference action Respondents have agreed to adopt publish and

apply a set of definite objective standards for the cancellation of the

eligibility of agents and to the provision of a reasonable time after

warning to correct delinquencies or adduce evidence to refute them

except in the case of default by an agent or the cancellation of his

surety bond

B SECRECY OF CONFERENCE ACTION VOTING

Because of the public interest in the operations of the conferences
they should be required to take and record the votes of the members

keep detailed minutes of all matters coming before meetings retain
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records of meetings for a reasonable time and provide copies to the

Commission Initial Decision 68 69 Respondents have agreed to

provide the Commission with full minutes ofmeetings indicating votes

of the member lines

DISCUSSION AND CONCLUSIONS

Ve agree that the examiner correctly di posed of the foregoing
issues and we adopt his findings and conclusions thereon as omown

vVe now turn to the issues rai ed on review by the parties in their

exceptions to the initial decision

A THE UNANIMITY RULE AS ApPLIED TO THE LEVEL OF AGENTS

COMMISSIONS

The examiner found that there was no showing that the Unanimity
Rule as applied to agents commissions had operated to the detriment
of the commerce of the United States and that there was no showing
that a different voting rule would have allowed increased commission

In addition he found that there exists at present t substantial

equilibrium beteen the commissions paid by the air andocean carriers
in this trade in that both pay 7 percent on regular point to point book

ings He said it could not be concluded that the failure of the con

ference to increase commissions as requested by the agents has led to a

competitive disadvantage ofthe conference lines relative to the airlines
In the examiner s view it wasmore logical to conclude that if the adoption of a majority rule resulted in an increase in commissions the
airlines might find it necessary to succumb to pressures from the travel

agents and meet this new competition caused by the disparity in the
commission rates by an increase of their own and thus begin leapfragging the steamship commission rate The examiner further con

jectured that increases in fares would probably follow to the prejudice
of the traveling public and the detriment of commerce

The record in this proceeding compels us to overrule the examiner
on these findings and conclusions The record shows many instances
in which the existence of the Unanimity Rule has blocked 01 at least

delayed the fruition of a desire an the part ofa majority ofthe lines
to increase the levels ofagents commissons 2

Respondents arguments that the evidence refers only to the desires

ofa subcommittee which did not have the power to take final action
is of doubtful value here The determinations of the subcommittee

may not have been ofthe kind dictating finalaction but they are

llSee sec D of the Statement of Facts supra

7 F M C



STEAMSIDP CONFERENCES TRAVEL GENTS INvESTIGATION 753

apparently cOnditions precedent to any conference action with respect
to the level of commissions Although it is true that the principals on

occasion took actions other than those recommended by the subcom

mittee these appear to have been in the nature of a watering down of

actions favor d by at least amajority of the lines There is no indica

tion from the record that the principals ever instituted any action

regarding agents commission levels without theconcnrrence ofat least

a majority of the subcommittee The record moreover affirmatively
shows that a lack of unanimity on several occasions prevented the

subcommittee from even reporting the positions of the member lines

to the principals
The effect of the Unanimity Rule on the actions of the principals is

of course rendered less clear because of the conference s failure to keep
complete minutes of its meetings and to file them with the Commission

By its own admission the conference purposely adopted this practice
because of its concern over the American antitrust laws It is un

deniable however that under present conference procedures a single
vote could block a proposal on commission matters even though the

proposal was favored by an overwhelming majority of the member

lines
The record clearly shows that agents tend to push air travel rather

than sea travel mainly because it takes co siderably longer to handle

the details of sea travel Time is money and the fact that the travel

agent is able to sell more air than sea bookings in a given time period
means as ASTA correctly contends that theeffective commission rate

of the steamship lines is lower than that of the airlines Under this

reasoning the substantial equilibrium foundby theexaminer becomes

superficial
The record contains some evidence of instances in which the diver

sion from sea to air passage has taken place against the best interest
of the prospective passengers However this evidence related solely
to the activities of agents who were not appointed by the conference

lines While it cannot be said these agents owed any duty to those

lines the fact remains that the diversion was not in the interests of

the conference lines themselves They have realized this and have

attempted to solve the diversion problem by proposals to increase the

level of agents commissions But the proposals have been blocked

delayed 01 weakened because of the existence of the Unanimity Rule

Perhaps for economic reasons it is not feasible for the lines to raise
commission levels at the present time Nevertheless they should at
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least be allowed to increase commissions unhampered by theveto power

inherent in the Unanimity Ruleshould they desire to do so

There is no evidence in the record indicating that the airlines could

or would increase their commission level or would in fact need to do
so if the steamship lines voted by majority rule or some other rule

requiring less than unanimity to raise the commission level on sea

passage
We feel that the Unanimity Rule must be discontinued as it applies

to the deliberations of the subcommittees and of the principals on the

levels of agents commissions Itis a regulation which prevents travel

agents in the United States from rendering complete and effective

service both to passengers and to ocean carriers It has in some cases

prevented the principals from even considering the question of com

mission levels and in others has defeated or at least delayed or watered

down the desires of the majority of the lines to raise commission levels
thus placing the steamship lines at a competitive disadvantage vis a vis

the airlines vVe think the Unanimity Rule plainly operates to the

detriment of the commerce of the United States

B JURISDICTION OVER THE LEVEL OF COMMISSIONS PAID TO TRAVEL

AGENTS

The examiner who presided at the hearings excluded evidence relat

ing to commission levels The precise reason for this is not certain
but it appears he either believed the issue was not meant to be in

cluded in the investigtion or that our jurisdiction does not extend to

the level of agents commissions Subsequently Examiner Seaver
refused to rule on the jurisdictional question as he found there was

not in any event sufficient evidence in the record to support a finding
that the present level of commissions is so low as to be detrimental
to the commerce of the United States The parties to this proceeding
however have specifically raised the question of our jurisdiction in

their exceptions and replies to exceptions and it seems to us it would
be useful from a regulatory standpoint to deal with the question

To begin with it is clear that the order of investigation encompasses

all activities in which the conferences engage affecting travel agents
pursuant to the agreements here under consideration and the fixing of

the level of agents commissions is one of such activities We also

think it is clear that we have jurisdiction over the level of agents
commissions set pursuant to conference agreements vVe do not claim

jurisdiction to set the specific level of compensation Nor may we

rule on the reasonableness of conunissions fixed by individual carriers
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operating in our foreign commerce What we are here concerned with

is concerted activity which ispermissible solely by virtue of an agree

mentapproved under section 15 That section provides in relevant

part
The OomlIlission shall by order after notice and hearing disapprove cancel

or modify any agreement or any modificaJion orcancellation thereof whether

or not previously approved by it that it finds to be unjustly discriminatory or

mfair as between carriers shippers exporterimporters or ports or between

exporters from the United States and their foreign competitors or to operate
to the detriment of the commerce of the United States or to be contrary to the

pubUc interest or to be in violation of this Act

Thus the jurisdiction here involved is that which directs us to dis

approve cancel or lllodify an agreement when the activities of the

parties thereunder are incompatible with any of these standards If

we were to find that the respondents acting pursuant to their respec
tive agreements had in concert fixed commission levels which were

for example detrimental to the commerce or the United States or con

trary to the public interest within the meaning of section 15 we would

not only be authorized but would have the duty to withdraw or modify
our approval ofthe agreements under thatsection

Respondents argue that our jurisdiction does not extend to the level

of commissions because the cOlnmissions are paid to persons not sub

ject to the Act Without considering whether under any circum

stances travel agents may be subject to the act respondents argument
misses the point Our jurisdiction under section 15 is over agree
ments Respondents argument is necessarily grounded on the prem
ise that the agreement regarding commission levels is between the

agents and the carriers which of course is not the fact Itis between

common carriers by water all of whom are subject to the Act Our

jurisdiction extends to the entire agreement and all of the activities

thereunder and it necessarily embraces the very act of fixing the level

of agents commissions This conclusion is by no means novel The

Commission and its predecessors have repeatedly asserted jurisdiction
under section 15 over the concerted establishment of the levels or

brokerage paid to brokers by conferences operating pursuant to ap

proved agreements It has been repeatedly held moreover that the

use of conference power to invade or affect third party interests is

subject to regulation and control under section 15 Agreements and

Practwes Pertaining to Brokerage 3 U S M C 170 1949 Pacific
Ooast European Oonference PaynV3nt of Brokerage 4 F M B 696

1955 Practices and Agree1nents of Oornrrwn Oarriers 7 F M C 51

1962 Pacific Ooast Port Equalieation RuZe 7 F M C 623 1963
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C THE P SENT IIlWELS OF AGENTS CoMMIS IONS

ASTA requests that we h6ldthat the present level of agents com

missions is so low as to be detrimental to the commerce of the United
States We are unable to make such a finding upon the present rec

ord ASTA itself points out that before such a finding could be
made it would be necessary to determine that the preSent level bf
commissions is so low as to be unremunerative noncompensatory or

a burden on ASTA s other services and hence detrimental to com

merce Status of Oarloaders and Unloaders 2 U S MC 761 773

1946

Although there are many general statements in the record by travel

agents about the difficulty Qf operating at the present commission

levels we agree with hearing counsel and the examiner that the rec

ord in this proceeding does not support a finding that the level of
commissions is unreasonably low Hearing Counsel takesthe position
with which the examiner agreed that the record contains no direct
and reliable evidence upon which to disapprove the present level
This is we think of particular significance when it is borne in mind
that except for one minor exhibit mentioned below exhibit 106 the
evidence upon which ASTA asks us to make a determination is that
adduced by hearing counsel

The record does show a decrease in the relative number of steam

ship bookings in relation to total bookings But it is not established
that the level of commissions is the primary reason for this The

problem of diversion of passengers from sea to air does exist and it

is aproblem which the lines have attempted to solve by increasing the
commission level But it is undisputed that the enormous growth in

air travel is largely attributable to factors unrelated to the steamship
passenger industry such as the increased seating capacity and speed
provided by the new jet aircraft and the introduction of many new

foreign air carriers serving the United States
Exhibit 106 the only one which ASTA presses in its brief which it

claims is not covered by the evidence introduced by hearing counsel

merely shows the rapid expansion of the airlines It does not show

that the agents are being forced out of business or losing money
through the saleof sea bookings

We do not imply that we feel the present commission levels are

necessarily proper We hold only that on this record there is not a

sufficient Mowing for us to declare that such levels are detrimental to

the commerce of the Uilited States or otherwise unlawful under
section 15
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D THE UNANIMITY Ruu AS IT ApPLiES To SELECTING AGENT ApPTJI
CANTS FOR METROPOLITAN ELIGIBLE LISTS

The examiner in his initial decision found that the Unanimity Rule
as applied to the selection of agent applicants for the Eligible Lists
in the Metropolitan List Territories was so detrimental to the inter
ests of agents or prospective agents as to be detrimental to the com

merce of the United States He therefore concluded that rule should
be discontinued Respondents except to this conclusion

We feel that the examiner was correct The Unanimity Rule has
aqted as an unreasonable restraint against qualified persons who seek
to become travel agents It has on several occasions prevented the
Control Committee from even considering applicants for the Eligible
Lists because of its use by local committees It is capable ofallowing
one representative on the Control Committee to blackball any appli
cant and exclude him from appointment by the rest of the lines though
all of them may favor his selection The rule has been denounced by
a chairman of a local committee as extremely detrimental to the best
interests of the majority lines and it has been used on at least one

occasion in an attempt by lines to trade votes

1Ye hold that the Unanimity Rule must be discontinued in all actions

uy the conference both by local subcommittees and the Control Com
mittee relating to the selection of agent applicants for the Eligible
Lists The rule of course is unnecessary to protect the freedom of
individual lines in the actual appointment of their agents since the
individual lines are free to appoint or not as they soo fit any applicant
placed on the Eligible Lists

E THE UNANIMITY RULE AS IT ApPLIES TO VOTING ON AGENCY SALES
TRANSFERS OR CHANGES OF OFFICERS OR LocATIONS

Itis uncertain whether the examiner meant to outlaw theUnanimity
Rule as its applies to agency sales transfers or changes of officers or

locations Hearing Counsel appear to feel that the examiner s con

clusions against the Unanimity Rule extended to these matters In
the interest ofclarity we think a specific ruling should be made

Our opinion is that the Unanimity Rule must be discontinued with

respect to sales transfers or changes of agency officers or locations
It has the same injurious effect in this area that it has in the selection
of agents for the Eligible Lists The recOrd shows that the Unanimity
Rule has been instrumental in allowing the veto of an agency transfer
and makes it possible for a nember of the Control ComlJlittee whose
line has not appointed the agency in question to block a transfer or

change in personnel These consequences are unreasonable restraints
7 F M C
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which deprive travel agents of the ability freely to dispose ofproperty
rights and interfere unduly in the conduct of their business In our

view the Unanimity Rule is contrary to the public interest It also

may possibly operare in some instances to the detriment of the com

merce of the United States

F THE TIEING RULE

The examiner held that the so called Tieing Rulethe conference

procedure which prohibits appointed agents from selling transporta
tion on nonconference lines was unlawful as the record did not dem
0nstrate that it wasnecessaryto promote stability in rates or to combat
destructive competition Such tieing arrangements generally run

counter to antitrust principles United States v General Motors Oor

poration 121 F 2d 376 7th Cir 1941 cert den 314 U S 618 and

Vitagraph Inc v Perelm an 95 F 2d 142 3d Cir 1936 cert den
305 U S 610

Respondents object to the examiner s conclusions arguing that he

applied strict antitrust principles in determining the validity of the

Tieing Rule We think respondents have misconstrued the examiner s

conclusions He applied traditional Shipping Act concepts in deter

mining that the rule was invalid Section 15 affords antitrust exemp
tion to the parties to an anticompetitive agreement when that agree
ment is approved by the Commission Particularly where the rights
of third persons are affected this exemption should not be granted
unless the purposes and policies of the Shipping Act are thereby fur
thered As the examiner stated the Commission must make sure that
the conduct it legalizes under section 15 does not invade the prohibi
tions of the antitrust laws any more than is necessary to serve thepur
poses of the act sbrandtsen 00 v United States 211 F 2d 51
D C Cir 1954 cert den 347 U S 990 1954 The examiner con

sidered those factors which respondents argue are the proper ones

namely rate stability and destructive outside competition and he

weighed the restriction imposed on agents by the Tieing Rule against
the possibilities were the rule abolished He concluded as we do that
no adverse consequences would flow from the abolition of the rule

Respondents now admit that the Tieing Rule is not necessary to pro
tect the conference from outside competition but claim that itis neces

sary to maintain stability within the conference They argue that
without the Tieing Rule the conference would disintegrate The
record however contains no evi ence demonstrating that anything of
that sort will happen We note that respondent lines operate Carib
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bean cruises without the benefit of a tieing rule ancI no adverse conse

quenses have resulted

G PAYMENT OF COlUIISSIONS ON STRIKE CANGfjLED VOYAGES

The examiner found that the conference as a collective practice re

fused the payment of commissions on voyages voluntarily canceled

Finding such collective action to run counter to the interests of our

foreign COlllmerce he ruled that the practice should be discontinued

ASTA supports this ruling and also urges that it be extended to cover

the case of voyages canceled because of astrike

Respondents state and we agree with them that the examiner erred

in finding that the refusal to pay commissions on canceled voyages was

the result of conference action There is nothing in the record which

would indicate that collective action of the respondents dictates the

payment or nO lpaymellt of commissions on canceled voyages There
is testimony that some lin s pay half commission others full commis

sion on canceled voyages Hearing Counsel in the course of the hear

ings admitted that it may be a fact that there is no conference action
with respect to commissions on canceled voyages

There is nothing in the conference agreement that can be dis

approved with respect to these payments or nonpayments Ifsome

lines refuse to pay the conlmissions they may have reached individual

understandings with agents cOvering the matter But in any event

we cannot say on this record that the refusal is unlawful

H VOTING BY LINES WHICH Do NOT ENGAGE IN THE FOREIGN COM
MERCE OF THE UNITED STATES ON THE LEVEL OF COMMISSIONS PAID

TO THEm AGENTS IN THE UNITED STATES

The examiner found that while unanimous approval of the mem

bership of APC would be required to raise the rate of commission at

least seven of the members engage in little or no service to or from the

United States His difficulty with the voting by lines serving the

contiguous Canadian trade was their power to exercise through the

Unanimity Rule a veto over matters affecting travel agents in the

United States He ruled that l es which do not engage in the for

eign commerce of the United States should not be permitted to vote

on the level of commiSsions because the compensation paid to agents
here is none of their conCern

Respondents contend that the examiner erred in this ruiing if it

was thereby intended to exclude lines calling only at Canadian ports
from voting on levels of commissions paid to their agents in the United
States Both ASTA and hearing counsel state that they have no ob

jection to such lines voting on commission levels if the Unanimity
7 F M C
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Rule is discontinued Since we have ordered the rule eliminated as it

applies to the level of commissions the question reduces itself to one

of whether the lines serving only Canadian ports should be denied

any voice respecting the level of commissions paid to their agents in

the United States
0

It is sufficient for our purposes here merely to say that with the Un

animity Rule having been eliminated we have no objection to such

lines having some voice in commission matters and that proposed
solutions to this problem may be submitted with the amended agree
ments Itmay be noted also that at least one line serving only Cana
dian ports has indicated that it does not desire to vote on commission

levels for agents in the United States
Our ultimate conclusion is that Agreement No 7840 of APC and

Agreement No 120 of TAPC and the rules adopted thereunder inso

far as they relate to travel agents are contrary to section 15 of the

Shipping Act in the respects and for the reasons noted above and must

be modified in accordance with this decision

Respondents shall within 60 days submit to us for review and ap

proval proposed modifications of the agreements and rules oonsistent

with this decision as per our order attached The views and comments

of interested parties will be invited upon the specific language of the

proposed modifications and the proceeding will be held open pending
further order of the Commission

COMMISSIONER PAITERSON conJUmng and dissenting
Based on the record before me in this proceeding my conclusions

are as follows

First Iconcur in the result reached in the preceding report as to

1 The majority s concurrence with the initial decision of the

examiner as summarized in its report to slow those portions as to

which no e ception is taken Itis understood thatthe respondents
h ve agreed to revise many of the provisions objected to by the

travel agents first paragraph under The Examiner s Decision

2 The majority s agreement with the examineron the require
ment of unanimouS consent in selecting among applicants for

travel agent status to be placed on a list of eligible applicants for

ticket selling agencies item 4 under Discussion and Con
clusions

3 The majority s agreement with the examiner on therequire
ment of unanimous consent in voting on agency sales transfers

of agency locations or changes of officers item 5 under Dis

cussion and Conclusions
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4 The majority s decision that there is nothing in the record

to indicate that collective action or the lines dictates the payment
or nonpayment of commissions on canceled voyages itenl 7

under Discussion and Conclusions
5 The majority s decision not to rule on the interest which

ve feel it is necessary for a line to have in the foreign COlnmerce

or the United States before it can vote on the level or compensa

tion paid to its agents here item 8 under Discussion and

Conclusions

Second I dissent from the Commission s majority decisions as

follows

1 Disapproving unless modified of the agreement to apply
a unanimity rule to the level of agents commissions item 1

under Discussion and Conclusions
2 Disapproving unless lnodified or the agreement to prohibit

travel agents from selling transportation on nonconference or

independent carriers item 6 under Discussion and Conclu

sions

3 Deciding that we have authority to regulate the level or

commissions paid to travel agents and that we should take no

action at this time on the level of commissions items 2 and

3 under Discussion and Conclusions

As regards lny Second conclusion as stated above the reasons for

my dissent are advanced as follows

INTRODUCTION

vYe are concerned with the approvability under ction 15 of the

act of certain terms of the Trans Atlantic Passenger Steamship Con

ference General Agreement adopted January 14 1929 and as amended

to the latest approved amendment on March 13 1961 and with the

Atlantic Passenger Steamship Conference Agreement dated London

February 12 1946 approved by a predecessor agency on August 29

1946 According to the numbering Agreement No 120 has been

amended 76 times and as of December 21 1960 Amendment 120 76

shows 24 signatory members No amendments are in the record for

Agreement No 7840 which has 15 signatory members Headquarters
of the former are in New York and of the latter in Folkestone

England Great Britain

The proceeding involving both agreements is called a general
investigation and was started by a predecessor agency on Novem

her 2 1959 after an informal complaint on October 22 1958 by
7 F M C
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the Ameriean Society of Travel Agents Inc concerning tertain prac
tices of the AtlanticPassenger Steamship Conference

As a result of this investigation the majority has decided tlat cer

tain provisions of these agreements now violate section 15 of the act

although berore the date of its report these provisions 11a e been law
ful and predecessor agencies have been fully inrormed or all revisions
or these agreements The agreements relating to commissions which
are now round to he illegal are

1 Agreement folo 1120 Article D Passage fares and rates

of eommission and all conditions relating thereto1 shall be in ac

cordance with the provisions of the Atlantic Passenger Steam

ship Oonference Agreement and the rules and regulatlons adopted
thereunder exhibit 1 p 9

Agreement No 120 does not control commissions but by this

provision delegates the function to the body operating under

Agreement No 7840

2 Article E Agencies a The member lines Shll l con

fine the sale of their transportation to 1 Line 8 Own

Offices 2 General pJ3senger Agencie8 ie agencies ap
pointed by a Line on a commission basis to control a specified ter

ritory in which sub agencies are appointed who must report to

such agencies Paragraph e of Article E prohibits a sub

agency fronl selling passage tickets for any stemner not

connected with the fleets of the member Lines for which it has
been duly appointed if such steamer is operating in any
competitiye trans Atlantic trade The member Lines

agree to use a uniform Sub Agency Appointment Agreement
Rule E 2 The prescribed terms of such agreement obligate

the agent to adhere to and eomply with the annexed
rules Rule 5 annexed called the tying rule provides
that the agent is prohibited front booking passengers for any
steamer not connected with the fleets of any of the member lines
and otherwise closely follows the language quoted above from

paragraph e

3 Agreement No 7840 Article 6 n Rates of C mmis
sion and Handling Fees which Member Lines may pay to their
General Agents or Sub Agents shall be established by unanimous

agreement of theMember Lines
l

exhibit 2 p 9

DISSENT NUliBER 1

The majority does not question the validity of establishing rates by
majority agreement or as far as I know by some other ratio hut
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concludes that the unanimous agreement obligation the expression
unanimity rule as it applies to agents commissions is used is

invalid undersection 15

Idissent from this conclusion and the disapproval of the agreement
under section 15 that results therefrom First the reasons adduced

do not support such a conclusion and second there are other reasons

which support the unanimous agreement obligation in article 6 para

graph a of Agreement No 7840

The two respondent conferences are successors of conferences in the

transatlantic passenger steamship industry going back to 1879 or be

fore The North Atlantic Steam Traffic Conference met for the first

time on March 5 1868 in New York This conference s agre ment of

1879 provided in clause 19 that all questions that may come before

the Conference for action must be decided by the unanimous vote of

all menibers present to he of any effect exhibit 119 Unanimous

consent clauses of one sort r another are in conference agreementS of

1885 1894 1921 1928 and 1930 exhibit 119 The record showed

that commissions to subagents were originally fixed at fixed dollar

amounts per passenger depending on destinations
A Continental Conference meeting was first held in New York on

May 4 1885 The minutes of the meeting showed commissions to

subagents were fixed

The Atlantic Conference was re formed in 1921 after the First

Vorld Val Eight years later in 1929 the formerly separate con

ferences of 1editerranean Continental and North Atlantic lines

joined in the one Trans AtlanticPassenger Conference

During all this time a unanimous consent was required with respect
to decisions affecting each member s business affairs One would think

that such a long tradition behind an historically established business

practice would require fairly compelling reasons of public policy to

overturn it at this late date A review of the majority s reasoning is

enough to show this is far from thecase

The majority s significant reasoning opposing the unanimity rule

or regulation is in the followingdiscussion

It is a regulation which prevents travel agents in the United States from render
ing complete and effective service both to passengers and to ocean carriers It

has in some cases prevented the principals from even considering the question
of commission levels and in others has defeated or at least delayed or watered

down desires of the majority of the lines to raise commission levels thus placing
the steamship lines at a competitive disadvalltage vis a vis the airlines We

think t he Unanimity Rule plainly operates to the detriment of the commerce of

the United States

As I understand the reasoning preventing or delaying consideration
r
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of commission levels and delaying the desires of a majority to raise

commission levels is thought to prevent co nplete and effective service

and such a result is a detriment to commerce

To me this is tantamount to saying that the obligation has been
effective in preventing incre ed commi sions The obligation has

had a deterrent effect within he conferenye as th majority recog
nizes Effectiveness within the conference is not theissue The effect

of the obligation on the public and on our commerce is the relevant

test The majority seems to assume Yithout the need to prove that

if it can show the obligation allows one s ngle vote to block a pro

posal on commission matters even though the proposal was favored

by n overwhelming majority of the member lines then it has auto

matically shown public injury This does not follow at all Some con

nection between cause and effect has to be shown The effect of a

veto threat is to cause injury to carriers desiring a change but not to

commerce in general or to the public Perhaps acausal link is thought
to be provided when it is said the lines should at least be allowed to

increase commissions unhampered by the veto powe inherent in the

Unanimity Rule should they desire to do so Significance is given
to this statement only by the conclusion that such regulation pre
vents travel agencies in the United State from rendering complete
and effective service both to passengers and ocean carriers

One can only speculate that the twice mentioned inability to increase

rather than reduce rates has somehow prevented complete and effec

tive service but the way th s happens as well as the effect it would

have on the carriers and on the traveling public segment of our com

merce should be clearly shown Itis doubtful much of a relation can

be shown if it is based on increases because the nonunanimity rule

makes it equally easy to reduce commissions At the moment travel

agents seem to be motivated by the apparent desire of many carriers

to raise commission percentages This is only atransitory economic
factor When we deal with a matter of prinqiple such as this or with

a historically established general rule for conducting business we

ought to be governed by long term economic factors The closest we

get to a relation to commerce and the public interest is the thought
that steamship lines are at a competitive disadvantage vis a vis the

airlines Even this is referred to only as some evidence and it

related solely to the activities of agents who were not appointed by
conference lines Unfortunately it is only a judgment that

is not even supported by the most interested parties the respondent
carriers much less the recordherein

Since the evidence ofairline competition falls so short ofconclusively
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proving the point it is said there is diversion anyway and this is not

in the interests of the conference lines themselves Changing choices

as to the method of travel involve only speculation as to the reasons for

diversion What causes the diversion is only theory is not supported
and is even denied by the conferences The airline diversion reason

ing is at best inconclusive

To the extent economics are relevant this record is devoid of data

showing the effect of a change in commissions either up or down on

the respective parties or on the public Naturally the travel agents
want more money but we would have to know a great deal more than

we can learn from this record as to the effect of an increase on passen

ger fares and on the precarious competitive balance that now seems

to exist between ocean and air transportation Passenger choices

would seem to be governed as much by convenience and pleasure as

by economics or passenger agent activity
The second point is that the better public interest arguments if

anything favor thevalidity of the obligation to not change commission

rate levels without unanimous consent The rule of group action by
majority vote actually strengthens the power of the group because it

puts the full power and influence of all the members of the group be

hind an action affecting the public even though some of the individual
members do not agree with the action Less than all the members

have the power to direct group action A unanimity requirement
on the other hand weakens the group s power to act by giving a power
to prevent action by a veto over decisions Ifantitrust law overtones

are to be injected into our policy considerations then anything which

lessens the power of a group which makes dominating pricing decisions

is to be favored U S flag lines are a minority in most conferences

and the rule enhances their power to influence group decisions or to

protect themselves from oppression by the business needs of non

American lines Generally the business needs ofnon American mem

ber lines are dictated by more favorable cost considerations than our

own There is a serious question as to whether the undoubted loss

of flexibility ofaction implicit in a unanimity rule is overcomeby the

detriments that may be caused by the economic power of a group
dominated by majority votes of non American lines

DISSENT NUMBER 2

The majority disapproves the so called tieing rule of article E I

dissent from thisdisapproval
Both article E of Agreement No 120 and the related rule and

prescribed terms of agency agreement with minor revisions and with
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the approval of our predecessors have existed since 1933 Other
forms of the obligation have existed even before then The so called
Alexander report which preceded the enactment of the Shipping Act

acknowledged that agreements existing in 1913 provided that 11

Agents of the lines which are parties to the agreement shall not inter

est themselves in the booking of passengers for new outside competing
lines Investigation ofShipping OOJnbinations Under House Reso

lution 587 Hearings Before the House Committee on Merchant Ma

rine and Fisheries 62d Cong 2d sess 1913 vol 4 pp 31 34 at p
33 The obligation and rule werenotslwwn to have beenrdisapplved

between 1916 and 1933 nor subsequently so the tieing obligation also

has long historic acquiescence behind it One would expect new fac

tors and compelling reasons to overturn such an obligation after at

least 48 years of use in one form or another but this is not the case

bere either

Against this background themajority refers to the examiner s state

ments that 1 there is no need for the rule and 2 tieing arrange
ments generally run counter to antitrust principles The majority
says the respondents have misconstrued these statements The fur

ther comment is made that the antitrust exemption should not be

granted unless the purposes and policies of the Shipping Act are

thereby furthered

On the first point the need or necessity test is not expressly made

a standard of approval or disapproval under section 15 Lack of

Icompetitive need or necessity or because the agreements can be

characterized as tieing arrangements which generally run counter

to antitrust principles may have been equated with detriment to

commerce as being against the public interest but the link is not

revealed

The competitive necessity problem was not explored nor developed
in this record Even assuming this to be a valid test the absence of

any demonstration in this record proves nothing it simply is not a

basis for decision Ifcompetitive necessity is to be a test some effort
should have been made to develop the facts on the point Without

the facts it is no wonder the record did not demonstrate anything
Since the burden is on the Commission to approve unless we can show

detriment or contrariety with public interest we may not invert the

burden at the last minute and say the respondent did not proveenough
It is up to the Commission to do the proving and disproving on this

Issue

The second point that tieing agreements generally run counter to

antitrust principles and are an anticompetitive practice is not estab
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liished There was no exploration of what antitrust law might be

applicable to the facts herein Some tieing agreements may be con

trary and some not but it is neceSsary to establish what type this one

IS and hat la
r applies to it Section 15 exempts agreements from

these laws unless we can bring the agreement within tne expressly
stated standards which has not been done except for the majority s

effort to interpret detriment or public policy using a partial state

ment in Isbrandtsen 00 InJ v United States et al 211 F 2d 51 D C
Cir 1951 at p 57 JeTt den 347 U S 990 The full statement is

The eonditionupon which such authority to approve agreements un

ler section 15 of the Act is granted is that the agency entrusted with

the public interest scrutinize the agreement to make sure that the con

duct thus legalized does not invade the prohibitions of the antitrust

laws any more than is necessary to serve the purposes of the regulatory
Statute The court equates consistency with an antitrust prohibition

itself difficult to determinewith a public interest standard Such

3 standard was later put in section 15 in 1961 by Public Law 87 346

75 Stat 62 There is no way of telling which antitrust prohibition
is to be used to test invasion nor any way of balancing the prohibition
againstthe purposesoftheact

Scrutinizing the intercarrier obligation alone it is impossible to

say that the record and briefing in this case establishes that this long
established and approved agreement clearly invades the prohibitions
of the antitrust laws or to hat extent Absent such a demonstration

by the Commission section 15 compels approval
The majority s comment establishes as a standard that approv l of

agreements under section 15 now involves a grant of an antitrust ex

emption privilege on condition that certain objectives are furthered
A test such as furthering policies and purposes is not expressly
prescribed in section 15 or elsewhere The agreement provision as

with any other intercarrier agreement must be approved unless the

Commission can show it is detrimental to commerce unjustly dis

criminatory or unfair as bet een carriers or ports or contrary to the

public interest or otherwise in violation of the Act Detriment con

trariety and violation not furthering are thetests

The majority shows no connection between detriments to commerce

or contrariety with public interest and the necessity to combat destruc

tive carrier competition or furtherance of regulatory purposes or

purposes and policies of the act Perhaps the connection is implicit
but even with an implicit connection we need a statement of how to

measure stifling of competition and of what the purposes and policies
thus set up as measurements consist of plus a few facts to be measured
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by the standard tests Therieeded tests cannot be determined from this

record much less the facts One party recognized as much by falling
back on illegality under section 14 subparagraph Third as inter

preted in Federal Maritime Board v Isbrandtsen 356 U S 481 1958

Section 14 prohibits acarrier from retaliating against shippers by cer

tain methods because of specified reasons The Isbrandtsen interpreta
tion of section 14 establislles as a violation a contract requirement that

a shipper not patronize independent on nonconference member car

riers when such a contract is demanded in a context of being a neces

sary competitive measure to offset the effect of nonconference com

petition because in such circumstance the demand becomes a resort

to other discriminating or unfair methods Such a context of offset

ting needs and demands does not exist here All that has been done

iSl by some reverse logic of negatives to argue that the absence of a

showing of competitive necessity by the respondent conference car

riers proves there is no need for the rule and without such need the

rule is illegal and besides tieing agreements are generally illegal
Whatever is relied on weare again faced with the necessity of sup

porting the burden of disapproval and ofnot relying on deficiencies in

the respondent s case to support our burden

For these reasons Idissent from the majorityls disapproval of the

conference s tieing agreement

DISSENT NUMBER 3

The majority has reversed the examiner s conclusion that no ruling
should be made on the Commission s authority to regulate the levels

of compensation paid to travel agents by the carriers This issue is

entirely outside the scope of the issues as defined by our predecessor
agency the Federal Maritime Board in its order of November 2

1959 to determine whether the aforementioned Agreements 120 and

7840 should be disapproved canceled or modified insofar as they
relate to travel agents in accordance with section 15 of the Shipping
Act 1916 Neither agreement sets levels of compensation nor re

quires any disapproval cancellation or modification of compensation
levels The agreements only provide a procedure for deciding how

much or what percentage of the passage fare the members are willing
to allow agents as compensation for the sale of tickets The issue of

levels was first raised in the brief of the travel agents which stated

Contrary to sweeping assertions ofConference counsel the Maritime

Commission has both the right and the responsibility to approve or

disapprove the commission level established by the collective action

of the respondents It is possible that the level so established might
7 110
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violate the Shipping Act but such an issue is not before us and the

record is totally inadequate for such a serious decision fIere we are

asked to pass on the reasonableness of rate levels and themajority says

it is unable to make a finding that the present level of commissions is

so low as to be detrimental to the com nerce of the United States The

most that is provided by the majority therefore is a volunteer legal
opinion regarding what is thought to be our authority but there is

no realistic application of the power because no change is made in the

existing levels Absent an application of the power vouchsafing the

opinion is frivolous Apparently now that the decision as to onr

jurisdiction is out of the way we ate ftee to proceed later todecide

on a satisfactory level of commission set pursuant to conference agree
ments in spite of the disclaim erof jurisdiction to set the specific level

of compensation assuming a difference between these two types of

ju isdic ion When this time comes Ianticipate the issue will be just
as present and unresolved as it is now and will necessitate a decision

witIi more practical issues at stak Nothing is accomplished by t

decision at this time

The examiner s decision not to pass on tIle question until more sig
nificant issues are at stakeShOllld besustained

In concurring as to the results in items 4 nd 5 of the majority
report I do not necessarily approve the reasoning The restraints

imposed by the conference whether by unanimity or any other per

centage of votes on the travel agents freedom to enter business sell

their business transfer ownership or change officers or locations were

not justified by any corresponding advantage to the traveling public
Iwould decide vithout further proof that such freedom existed and
that a restraint thereon by means or control committee clearances

wasagainst the public interest unless justified as an effective protection
for the purchasers or tickets These restraints can not be justified as

reasonably related to the production or business or to an agents capac

ity to perform his sales functions for the public The respondents
carrier members may reruse to enter contracts or terminate contracts

with agents they do not trust or tonsider to be iniproperly located

for the generation or sales but this is quite different from requiring
prior consent to or even consultation abollt business decisions of

travel agencies The intrusion is against thepublic interest

COMMISSIONER DAY concurring and dissenting
I concur with the results reached in the majority report in this

proceeding as set rorth under First in the preceding opinion or

Commissioner John S Patterson and foOl reasons advanced by Com

n1issioner Patterson Iamin accord with the remainder of his opinion
7 F M O
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No 873

INVESTIGATION OF PASSENGER STEAMSHIP CONFERENCES REGARDING

TRAVEL AGENTS

ORDER

This proceeding having been instituted by the Commission to deter

mine whether Agreement No 120 Trans Atlantic Passenger Steam

ship Conference and Agreement No 7840 Atlantic Passenger Steam

ship Conference should be disapproved canceled or modified pursu
ant to section 15 of the ShippingAct 1916 and the Commission having
this date made and entered its report stating its findings and conclu

sions which report is made a part hereof by reference and having
found that said agreements in certain respects violate section 15 and

must be modified as set forth in said report
It is ordened Thaf the parties t6 Agreements Nos 120 and 7840

being the member lines of the Trans Atlantic Passenger Steamship
Conference and the Atlantic Passenger Steamship Conference respec

tively shall within 60 days from the date of this order file with the

Commission for its review and approval under section 15 of the act

modifications of said agreements and the rules thereunder consistent

with thesaid report
It is further ordered That this proceeding shall be held open pend

ing the Commission s further order following its consideration of the

modifications so filed and the comments thereon which will invited

from interested parties
By theCommission January 30 1964

Signed TH01tfAS LISI

Secretary
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No 1123

MATSON NAVIGATION COMPANY PALLETS AND CONTAINERS

PACU IC COAST HAWAII TRADE

Matson Navigation Company rates for transportation of pallets and containers
from Pacific coast ports of the continental United states to Ha vaii held
just and reasonable

Gordon E Davis and Da1 id F Anderson for respondent Matson

Navigation Company
Richard Sa8aki Special Deputy Attorney General for intervener

State ofHawaii
William W Sch10arzer for intervener Pineapple Growers Associa

tion ofHawaii

William H Sardo Jr for intervener National VVooden Pallet Manu
facturers Association

NormanD Kline andRobert J Blackwell Hearing Counsel

INITIALDECISION OF PAUL D PAGE JR PRESIDING EXAMINER 1

The contested issue here is whether the rate of Matson Naviga iop
Company Matson of 2 35 per pallet for the transportation of emp
ty pallets from Pacific coast ports of the continental United ates

to Hawaii is just and reasonable Matson has the burden ofproving
that it is just and reasonable as it was suspended by the Commission

although it has since become effective Section 3 Intercoastal Ship
ping Act 1933

A pallet is a wooden platfornl or bed upon which such compara
tively small cargo units as cans or cartons are placed and held together
for transportation as a unit The use of pallets in the shipment of

Hawaiian canned pineapple and pineapple juice to the mainland
which began in 1958 has proved directly beneficial to the carrier

1This decision became the decision of the Commission on February 25 1964 and an order

was entered discontinuing the proceeding
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shipper and receiver of cargo and to pallet manufacturers and in

directly to the State then the Territory of Hawaii where the pine
apples are grown and the states where pallets used in the pineapple
trade are manufactured predominantly in the Pacific Northwest 2

Here as i all such c es coming before this Commission areful at

tention has been given to the representations of all parties affected by
the rate increase With respect to disapproving a rate however the

Commission s power is strictly limited It can disapprove only if it

finds that the rate exceeds a just and reasonable figure A rate which

yields the cost of10ading carrying and delivering the cargo plus the

cargo s pro rata share of general expense a moderate contribution to

profit and no more is certainly a just and reasonable rate which the

Commission is not authorized to disapprove in the circumstances of

this case With respect to cargo interests who are hard presseQ by
just and reasonable rates and often some are a regulatory body finds

itself in the position of the Supreme Court in ill dttliews v Zane 7

Wheat 164 211 1822 which caused Chief Justice farshall to say
The case of the plaintiff may be and probably is a hard one Hut

to relievehim is not withinthe power of this court

The facts of this case prechide application of B Q R B
Qo

v

United States 345 U S 146 1953and similar cases Tl1ere ls not

and there cannot be a finding here that the 2 35 rate m lst be adjusted
to meet a public need

It is probable that if in 1958 Matson had charged a compew at rY

rate for carrying pallets to Hawaii pallets would not have begun
moving in the trade Initially Matson carried them free and sub

sequently and until November 27 1963 when the 2 35 rate under in

vestigation became effe tive it carried them for less than a compensa

tory charge Palletization of cargo carried in conventional holds was

immediately eneficial to the carrier as well as shippers andconsignees
As listed by the National Wooden Pallet Manufacturers Ass06i tion

Pallets the principal advantages ofhandling ocean cargo in pallets
are 1 more rapid loading and discharge 2 decreased handllng
costs 3 decrease in ship turn around time 4 fewer injuries to

cargo handlers 5 substantially less damage and pilferage and 6

better cargo ventilation These advantages exist when cargo is stowed

in conventional holds There would appear however to be minim l

advantage to the ocean carrier in using pallets to carry cargo in c n

tainers now in use hy Matson No substantial decrease in the p r

I

I Tbe W9rld s largest producer of wooden pallets D M Products Comp ny isl cl1 uu

in Portland Oreg Mr Edward Lay testified that his Lay Rite Lumber Co located at

McMlnnv1lle Oreg shipped more than 100 000 pallets in this trade from June to Septem

ber 1962
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missible rate can be predicated on money saved by the carrier by the

use of pallets 3

It is presumably true as contended by interveners that as a result

of the favorable 1958 1963 treatment accorded by Matson to shipment
of pallets to Hawaii pineapple shippers and receivers such as chain

stores and supermarkets have geared their cargo handling operations
to pallets at considerable cost including the installation ofautomatic

palletizers and pallet conveyors It is suggested if not explicitly
argued that this obligates Matson to continue its old noncompensa

tory rate for carrying empty pallets westbound to Hawaii This argu
ment does not hold water Even if llatson had entered into explicit
contracts with pallet and pineapple interests to maintain the 63 cent

ratewhich it has not this would not invalidate the increased rate of

2 35 As the Commission said in Matson Navigation Oompany Van

Measurement Heavy OargoRules 1 S R R 769 770e 1962 changes
in rates are not invalidated by a pre existing contract of a carrier not to

change its rates citing Oom Olub etc V Ohicago Northwestern

By 00 71 LO C 386 401 1897 The Oommission s decision was

affirmed sub nom Wilsey Bennett Oompany V Federal Maritime Oom

mi8sion 315F 2d 374 9th Oir 1963

As the issue then is whether the 2 35 pallet rate is just and reason

able comparison of carrier costs attributable to transporting a pall t

with the 2 35 it receives for performing the service is traditionally
the best evidence and Matson introduced such evidence which jts
brief correctly summarizes as follows

Transportation cost of empty pallets
Per pallet

1 Stevedoring and terminal service

Loading cost uu uuu
u
uuu

Discharging cost

0 67
42 1 09

2 Vesselexpense
3 Administrative and general expense u

U U U
u u u

96
31

4 Total cost 2 36

5 Previous raten

Net before taxes

63
173

6 Proposedrate
Net before taxes u u

u uu u

2 35
01

It Is contended that using pallets In containers speeds loading which Is ot course

beneficial to Matson Matson shows however that any benefit from saving In loading a

container as estimated by pallets would be more than offset by a loss in revenue of

approximately 96 per container
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The cost figures utilized by 1atson are not disputed and are suffi

ciently supported by expert testimony The intervener Pineapple
Growers Association ofHawaii PGAH objects to full allocation of

vessel expense and of administrative and general expense to pallets
upon the theory that Matson has in the past booked and will in the

future book pallets only upon a space available basis The fact that

Matson has been disinclined in the past to carry pallets at a noncom

pensatory rate and apparently has at times left pallets on the dock

does not mean that its tariff should be judged by actions unauthorized

by tariff provisions Past rates for pallets were not and the tariff

provisions before us are not an excuse for treating pallets differently
from other cargo and full distribution of costs to pallets is not only
authorized but required

Only two possible adjustments in 1atson s cost statement are per

ceptible One would be in depreciation which 1atson includes in

vessel expense and overhead allowances 1atsons Reply Brief

footnote on page 7 If as customary with Matson depreciation has

been calculated on a 20 year life itis possible thatthis may be changed
to a 25 year life in Docket No 960 not yet decided Although the

record therefore does not support computation such a correction

should decrease the vessel expense figure by approximately 3i per

pallet
The other could be made if the second step of ltlatson s three step

allocation wastaken on a vessel operating expense ratio rather than on

a revenue prorate formula This the Commission ruled against in

Docket No 941 but the question has arise n again in No 960 It

would decrease Matson s administrative and general expense figure
by approximately 3 per pallet

An item which must be considered is found in the savings effected

by using as dunnage pallets being carried as cargo On at least some

voyages by Matson s C 3 vessels 1atson effected a saving of 300 or

7 per pallet by this means There would also be minimal correction

in stevedoring cost as apparently stevedoring time spent in placing
pallets as dunnage is allocated to pallets as cargo

Ifthe foregoing adjustments are made and in making them doubt

ful points are resolved against thecarrier Matson s position on pallet

cargoworks out as follows

7 F M C
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Prposed freight rateper pallet 2 35
Less Stevedoring and terminal

services
1 09

Vessel expense 0 96

Less Excess
depreciation

03 93

Administrative and general expense
Less Excess expensen

31
03 28 2 30

05
Add Savings from dunnaging 07

Net profit per palleL 12

4 Upon this record only the 7 cent adjustment for dunnage can be made rile result of the other two

adjustmentshas beenshown in oder thatif the Commission authorizes them in Docket No 960 it will be

clear that such notion does not invalidate this rate

A profit of 12 per pallet is well within the permissible range and

Matson s evidence therefore sustains the burden of proving that the

2 35 rate is just and reasonable

The representatives of PGAH and Pallets have done all that could

be done to offset Matson s evidence but it is not enough PGAII

argues that the impact of the increased cost of moving empty pallets
to Hawaii by liner will be adverse and severe Adverse it is but even

if its impact is severe that would not authorize the Commission to

strike it down And its severity is highly questionable
First it is wholly unreasonable to assume as PGAIIdoes in calcu

lating increased costs that all pallets will move to Hawaii by self

propelled vessel at the 2 35 rate It seems practically certain that

almost all will move by barge at rates of 95 per pallet Olson and

123 per pallet Matson and that only in unforeseeable emergency
situations which should be rare in the pineapple business will pallets
move otherwise It also appears probable that barge service which

now leaves considerable to be desired in sailing frequency and port

coverage will expand and improve PGAH has estimated that the

increase in the rate for pallets carried on self propelled v ssels will

represent a 3 percent increase in shipping costs to pineapple shippers
but this assumes 1 that the same number of pallets will be used

which is questionable because it will be considerably cheaper to ship

by containers without pallets and 2 that all pallets will move at
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2 35 per pallet and none by barge at 951f to 123 per pallet 5 Amore

complete c aleulation made by Matson and not controverted indicate

that the pineapple shippers could utilize the same number of pailets
and ship the same amount of their product in 1964 as in i96S at a cost

1110re than half a million dollars less than the 1963 cost This results

from the advent of container service at lower rates than conventional

service which itis replacing
Certainly no precise prediction can be made as to the net effect of

the increased cost of moving pallets by self propelled vesSels Pine

apple growers may prefer because oftheir invetrnent in palletizing
equipment and the desires of their customers to continue using pallets
in shipping to Pacific ports and almost certainly will continue their

use in shipping to Gulf and Atlantic ports most of the pallets moving
to Hawaii by barge Prolably the future is not as bright as p ctured

by Matson and it seems sure that iti not as bleak as in ica ed by
PGAH If it were the latter Matson would hUld y name a rate which

would kill the goose thatlays the golden eggs and the State of Hawaii

which is fully advised in the matter but takes no position would un

doubtedly be loud in opposition to the rate

The pallet manufactulets llre of course in voroo position than the

pineapple industry The latter m3y prefer to drop palletization on

shipments to Pacific ports to se th cheaper although apparently
less desired slipsheet or to stimulate pallet production in HawaIi or

Canada 6 As heretofore indicated it appears more probable tha pal
lets win continue to move although in reduced quantity and by barge
rather than by self propelled vessels To the extent that the use of

pallets dwindles in the pineapple trade it will be the result of progress
in transportation the coming of the container which has practically
destroyed the value ofpallets to this carrier Apallet is now from the

carrier s point of view just cargo which like all cargo must pay its

way
7 and payment at the rate of 2 35 has been shown just and reason

able The value of the pallet to shipper and consignee to a cO lsider

able extent continues and its use may therefore continue also

Even at the 63 rate it was cheaper to ship by containers without pallets But in the

Hawaii to continental U S Atlantic ports where there is no container service it was

and should for some time at least remain advantageous to use pallets even at the liner

rate of 2 35 and much more so with paJlets moving at the 95 1 23barge rate

6 Past history indicates that the success of such an enterpi ise in Hawaii would be doubt
ful at best andsuch aCanadian industry highly speculative

1 This is particularly true in view of the fact that many pallets have neither returned

loaded to Paclflc ports nor traveled to Gulf or Atlantic ports via the joint service in which
Matson participates with Isthmian
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Matson s rates for knockdown vans and containers westbound and

rnockdown flour bulk pak bins eastbound were not opposed Costs
and rate compa risons based upon its evidence are accurately summa

rized by Matson in its brief as follows

Transportation cost of knockdown vans and containers westbouna

1 Stevedoring and terminal services

Loading cosL

Dischrging cost

6 50

4 00

Per mea8urement ton

Vesscl exp nse

3 Administrative and general expense

4 Total cost

5 Previous rate

Net before taxes

6 Proposed rate

Net before taxes

Transportation cost of knockdown flour bulk pak binseastbound

1 Stevedoring and terminal services

Loading costuuu

Discharging cost

10 50
6 71
2 58

19 79

5 53

14 26

16 52
3 27

4 52

4 59

Per measurement ton

2 Vessel expense

3 Administrative and general expense

4 Total cost

5 Previous rate

Net before taxes

6 Proposed rate

Net before taxes

9 11

6 71
2 37

18 19

5 53
12 66

16 52
1 67

Even if adjustments similar to those discussed with reference to the

pallet rate were made it is clear that the increased rates would not

exceed just and reasonable levels It is also true that the uncontro
verted evidence is that the commodity movement is very small and is

expected to disappear entirely as Matson s container service is extended

to all theislands
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1atson has fully sustained its statutory burden of proof There is

nothing in the record which overcomes the force ofMatson s testimony
and exhibits The rates under review are held just and reasonable

and the proceeding will be discontinued Proposed findings and con

clusions not reflected herein are denied as not supported by substantial

evidence contrary to the weight of the evidence or irrelevant to the

decision

Both Pallets and PGAH understandably complain ofcavalier treat

ment of pallet cargo by Matson in the past Such treatment wasnot

denied by Matson but certainly under the increased rate it should

disappear and pallet cargo should receive first class service at all

times

Signed PAUL D PAGE Jr

Presiding EaJamine1

JANUARY 29 1964
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No 132

H KEMPNER

V

LYKES BROS STEAMSHIP CO INC ET AL

No 733

H KEMPNER
V

LYKES BROS STEAMSHIP CO INC ET AL

No 734

GALVESTON COTTON COMPANY
V

LYKES BROS STEAMSHIP CO INC ET AL

No 735

TEXAS COITON INDUSTRIES
V

LYKES BROS STEAMSHIP CO INC ET AL

Complaints against respondent Lykes Bros Steamship Co Inc dismissed with

prejudice as result of settlement between complainants and Lykes only of

claim for reparation on shipments of cotton from U S Gulf ports to ports
in the Mediterranean and Far East areas

Appearances as previously noted

SECOND INITIAL DECISION ON REMAND OF GUS O

BASHAM CHIEF EXAMINER DETERMINING REPARA

TION DUE COMPLAINANTS 1

The first initial decision on remand herein issued on January 15

1964 dismissed with prejudice the complaints against respondent
1 See Notice and Order of the Commission inlra

7 F M C 779
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Lykes Bros Steamship Co Inc only as the result of a settlement evi
denced by Stipulation and Agreement by and between Lykes and

complainants executed on December 18 1963 Said report reduced
theproposed settlement of 55 000 to 48 800 by eliminating reparation
claimed on certain shi pDlents found to be time barred

As a result of the first decision the parties involved have filed a

revised Stipulation and Agreement executed on January 22 1964
which eliminates the claims on the barred shipments and computes
reparation on the remaining shipments applying 6 interest from
date ofpayment of freights through January 15 1964 and arrives at

an amount of 54 600 as reparation 2

Except for this change the
revised stipulation is substantially the same as the first one which is
set forth in thefirst decision

The second or revised stipulation supersedes and is submitted in
lieuof the first one which is expressly withdrawn by the parties who

request that the first decision issu d on January 15 1964 also be
withdrawn

3 The detailed changes from the first stipulation and from the figures shown on pages
2 and 4 of the first decision are refiected in the table below

Docket No Reparation Settlement Distribution
claimed

732 6 861 19 11 689 50
36 000 H Kempner733 16 016 50 27 361 32

734 n 8 043 31 13 707 80 13 700 Galveston Cotton
735 n n nn I 139 30 1 931 77 I 900 Texas Cotton

Total 32 060 30 54 690 39 54 600

The first decision willnot be withdrawn since it contains the essential

factsof the case except as modified and supplemented by this decision 3

However since the barred shipments have been eliminated any dis
cussion relating to them may be considered moot at this juncture of
theproceeding

Upon the facts recited ih the first decision herein as modified by
this decision it is found that the proposed settlement will not contra

vene the applicable provisions of th Shipping Act 1916 or related

Acts An orderwill be entered dismissing the complaints as to Lykes
onl with prejudice

S Although the Commission haEi by notice of January 28 1964 postponed Indefinitely
the time for filing exceptions to the first decision exceptions may be filed to the combined
decisions within the usual time after service of this decision
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As stated in the first decision thjs action should not be construed as

an approval of any particular amount of interest on the claims in

volved and is without prejudice to any findings which may be made

with refer ence to the remaining claims for reparation against the

remaining respondents
Signed Gus O BASHAM

Presiddng EW1Iminer

I
I

January 29 1964
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No 732

H KEMPNER

v

LYKES BROS STEAMSHIP CO INC ET AL

No 733

H KEMPNER

V

LYKES BROS STEAMSHIP CO INC ET AL

No 734

GALVESTON COTTON COMPANY

v

LYKES BROS STEAMSHIP CO INC ET AL

No 735 I
I
lj

1

II
11

TEXAS COTTON INDUSTRIES

v

LYKES BROS STEAMSHIP CO INC ET AL

NOTICE AND ORDER

No exceptions having been filed to the Examiners Second Initial

Decision and it appearing therefrom that the discussio of time
barred shipments in the Examiner s First Initial Decision is now
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moot notice is hereby given that the Commission has determined not

to review the Second Initial Decision and said decision also the First

Initial Decision to the extent it sets forth the essential facts became

the decision of the Commission on February 25 1964 pursuant to Rule
13 d of the Commission s Rules of Practice and Procedure

It is ordered That as to Lykes Bros Steamship Co the complaints
be andthey are hereby dismissed with prejudice

By the Commission February 25 1964

Signed THOMAS LrSI

Secretary
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Docket No 1050

EXOLUSIVE PATRONAGE DUAL RATE CONTRAOT INTERIM ApPROVAL OF

AMENDMENT TO EXCLUSIVE PATRONAGE DUAL RATE SYSTEM

Trans Pacific Freight Conference Hong Kong Agreement No 14
has filed a request for permission under Section 14b of the Shipping
Act 1916 to increase the scope of its exclusive patronage dual rate
system

This conference amended its duai rate contract and filed such
amended contract with the Commissiori pursuant to Section 3 of
Public Law 87 346 Said Section 3 provides that such contract shall
remain lawful for a period not beyond April 3 1964 and that prior
tQ such tim th Comrnissiol sh ll approve disal prove

canool O1

Inodify s ch dual rate ontract

Notice of the 61ing of the request for permission to increase the

scope of the contract rate system waspublished in the Federal Register
on October 26 1963 arid interested persons were invited to comment
thereon No comments were received by the Commission pursuant to
such publication However an issue has been raised in the docketed
proceeding as to the propriety of including ports in Hawaii Canada
andAlaska as destination ports for this contract rate system

111hereas examination fails to show the modification insofar as it

pertains to Pacific Coast ports in California Oregon and iVashington
to be unjustly discriminatory or unfair as between shippers exporters
importers or ports or between exporters from the United States and
their foreign competitors detrimental to the commerce of the United
States contrary to the public interest or violative of the Shipping
Act 1916

Now therefore by virtue of the authority vested in the Commisl3ion
It is ordered that pursua nt to Section 14b of the

Shipping
Act

1916 and without prejudice to the future action of the Commission

pursuant to Section 3 of Public Law 87 346 as amended permission
is granted to extend the scope of the Conference dual rate system to
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I
l

Iii

include as destination ports the Pacific coast ports in California Ore

gon and Washington and the conference reqllest to include addi

tional ports in Hawaii Canada and Alaska will be held in abeyance
pending settlement of the issue raised in the docketed proceeding

By theCommission March 17 1964

Signed THOMAS LISI

S eJ1etary
7 F M C
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 282

BARR SH PING COMPANY AGENT FOR PROCTER GAMBLE A G
11

ROYAL NETHERLANDS STEAMSHIP COMPANY

An application for voluntary payment of reparation filed pursuant to Rule 6 b

and based on rate mistake may be granted upon proof that a conference or

carrier failed to etrectuate an intended taritr filing through inadvertent

omission or error that discrimination will n t result if relief is granted and

that equity and justice warrant the relief requested
A shipper will not be relieved of tle consequences of a conference s inadvertent

omission or error in filing rate in the absence of affirmative proof that
the shipper and carrier acting in good faith agreed or the shipper had

otherwisebeen led to believe that such ate wQuld apply
W O Hara for complainant
J R H oyberg for respondent

SUPPLEMENTAL INITIAL DECISION OF HERBERT K

GREER EXAMINER 1

This proceeding was initiated by an application filed pursuant to

Rule 6 b of the Commission s Rules of Practice and Procedure
whereby the respondent Royal Netherlands Steamship Company
sought permission to pay reparation to the complainant Barr Ship
ping Company as agent for Procter Gamble A G in the sum

of 321 25 for alleged overcharges on shipments of soap powder and
bleach from New York to Aruba and Curacao The application
disclosed that the U S Atlantic and Gulf Venezuela and Nether
lands Antilles Conference the conference of which respondent is
a member at a meeting held on February 6 1963 adopted a resolu
tion to lower the rates on soap powder and bleach effective Febru

ary 18 1963 and that the conference through error and omission

1This decision became the decision of the Commissivn on March 12 1964 See order
and dJ88entlng opinion of CommissionerPatterson infra
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failed to effeC1Htt the reduction by a proper filing with the Com
mission The Initial Decision authorized respondent to make pay
ment to complainant in the sum of 264 66 as reparation that amount

being the difference between the Tate charged and the reduced rate on

the shipments made between February 18 and March 3 1963 the

February shipments On shipments made subsequent to March 4

1963 the date the reduction in rates became effective in accordance
with the erroneously filed ta iff respondent was directed to make

r fundofstraight overcharges in theamount of 56 69

The proceeding was remanded for a determination of whether as

to the February shipments the shipper paid more than it expected to

payor had any agreement or understanding with the carrier that the

rates f r so p powder and bleach were to be reduced bef re such ship
ments were made The Initial Decision was based on the concept that
it would be unjust and inequitable to permit a carrier to profit by
virtue of its own error or omission at the expense of an innocent

shipper regardless of whether the shipper had been misled as to the

legal rate The Order of Remand points out that in the past the

Commission hns relieved a shipper of the consequences of a carrier s

inadvertence or oversight in filing a rate only when the parties
acting in good faith hnd agreed or the shipper had otherwise been

led to believe that said rate would apply The order refers to the

necessity of submitting affirmative proofon thatpoint

ADDITIONAL EVIDENCE

n compli nce with the Order of Remand evidence has been ad

duced that on February 7 1963 the confm ence of which respondent
is a member advised Procter Gamble 1anufacturing Company
which company handles all rate negotiations for complainant that

we are amend ing O lrTarjff effective February 18 1963 through June 30 1963

to provide the rate of 22 00 per 2 000 pounds on Detergent and 20 00 per

2 000 pounds on Laundry Bleach to Aruba and Curacao

On the basis of this evidence it is found and determined that com

plainant had been led to believe the rates for soap powder anci bleach

were to be reduced before the two February shipments were made

and thatcomplainant paid more than it expected to pay

DISCUSSION

The additional finding brings this case within the factual category
of cases in which relief has been granted Iil summary the record

now disclosesthat as to thetwo February shipments
7 F M C
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1 lhe conf rence of which respondent is 8 Jllember res6lved to reduce the
rat s on etergei1t soap powder and bleach effective February 18 1963 and
t trespondent p rticipated in the conferenceaction reducing such tates

2 Through error and omission the reduction was not effectuated by proper

tiling with the Commission and that the error and omission were inadvertent
3 Complainant was led to believe that its sbipments made subsequent to

February 18 1963 would be subject to the reduced r ates

4 CQmplainant s shipments of soap po yder and bleach via respondent s
vesseis were subjected to the rate of 25 00 per 2 000 pounds which was the

legai rate according to th tariff thenon filewith the Commission
5 Had the carrier applied the rate the shipper had been led to believe would

be appiicablE and vhich would have been tbe legal rate had not the conference
neglected to effectuate the hltended reduction the charges would have been
264 66 lessthanthe charges actually coll cted

6 rl1 re were no shipments of others than complainant of the same or

s m la commodity w ich m ved via respondent s vessels during the approxi
mat period of time at the legal rate

he Commissjol1 S authority to award relief is stated In Mart ni

1 0ssi t al v Lykes Bros 88 00 7 F M C 453 1962 as fo lows

We h ve tpe responsibility fqr administering that Act Shipping Act 1916
a d also the Intercoastal Shipping Act 1933 and empowered among other

things to see that equity and justice are done in the matter of reparations
The a thority has been exercised only when

There h s been an error or omission whereby the Commission s recllJUO

have notcorrectly r llect d the actual intent of the party responsible foreffectu

ating a proper filing
2 Discrimination willn t result if relief isg anted and

3 The principles of equity and justice warrant relief

In addition to oth r facts addressed to the Commission s discretion in

applYIng the principles of equity and ju tice it is made clear by the
Order of Remand that to warrant the relief of a shipper from the

consequences of a carrier s oversight or inadvertence in filing a rate

ther Plllst be afIh marive proof that the parties acting in good faith
had agreed or the shipper otherwise had been led to believe such

r3t would apply The additional evidence presented in this pro
c eding satisfies this requirement Further facts relating to equi
table considerations are tl at the shipper is an innocent party and
that a conference member by virtue of the conference s error will
receive more than it intended to receive atthe expense of the shipper

The essential facts wal rantlng relief having been established

respondent is authorized to pay complainant 264 66 as reparation OIl

shipments of so powder and bleach via respondents vessels OIl

February 21 and 24 1963 The direction to male refund of straight
7 F M C
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overcharges in the amount of 56 59 on shipments made subsequent
to March 4 1963 was not subject to the Order of Remand and respond
ent will make such refund as ordered

Signed HERBERT K GREER

Presiding EeamiJner

FEBRUARY 4 1964

7 F M C
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SPECIAL DOCKET No 282

BARR SHIPPING COMPANY AGENT FOR PROCTER GAlIBLE A G
1J

ROYAL NETHERLANDS STEAMSHIP COMPANY

NOTICE OF EFFECTIVE DATE OF DECISION AND

ORDER AUTHORIZING REPAYMENT

No exceptions having been filed to the supplemental initial deci

sion of the Examiner in this proceeding and the Commission having
determined not to review same notice is hereby given in accordance

with Rule 13 d of the Commission s Rules of Practice and Pro

cedure that the decision became the decision of the Commission on

March 12 1964

Itis ordered that the application of Royal Netherlands Company
to repay to Barr Shipping Company agent for Procter Gamble

A G the sum of 32125 as reparation and refund for overcharges
be and is hereby granted
COMMISSIONER PATTERSON dis8enting

The Commission has ordered that the application of the Royal
Netherlands Steamship Company to repay to a shipper certain oYer

charges should be granted The Commission has determined not to

review the Examiner s decision that the Royal Netherlands Steam

ship Company may refund to a shipper the amount of 32125

because the shipper was required to pay freight on the basis of

the rates and charges specified in the carrier s tariffs on file with

the Commission and published and in effect at the time instead

of a rate established by the same carrier which the conference

through error and omission failed to effectuate by a proper filing
with the Commission The facts are clear that the rate the shipper
is being required to pay is not based on the duly published effective

tariffs
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Section 18 b 3 of the Shipping Act 1916 enacted by Congress
in Public Law 87 346 approved October 3 1961 provides as follows

No common carrier by water in foreign commerce or conference of such carriers

shall charge or demand or collect or receive a greater or less or different compen
sation for the transportation of property or for any service in connection there
with than therates and chargell wbicb arespecified in its tariffs on file with the
Commission and duly publisheti and in effect at the time nor shall any such

carrier rebate refund or remit in any manner or by any device any portion
of the rates or charges so specified nor extend or deny to any person any

privilege or facility except inaccordance withsuch tariffs

Vhatever rights Rule 6 b of the Commission s Rules of Practice
und Procedure effective July 31 1953 may give the rule may not
sanction disregard of the clear terms of the above Congressional
enactment

Itis my opinion that the facts before me in this case as disclosed by
the Examiner s decision show beyond any doubt that the carrier is

refunding and remitting a portion of the rates or charges specified
in its tariffs on file with the Commission and duly published and in
effect at the time The carrier is also collecting and receiving a less
and different compensation for the transportation of property than
the aforesaid filed tariffs For these reasons Idissent fro the deter
mination of the majority of the Commission to not review and reverse

the decision ofthe Examiner in this docket

By the Commission March 12 1964

Signed THO IS LISI

Secretary
7 F M O
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No 1097

IN THE 1ATTER OF AGREEMENT No 8905

PORT OF SEAlTLE ALASKA STEAMSHIP CO

Decided March 19 196J

1 Respondent Port of Seattle found to be a person subJect to the Shipping Act of
1916 with respect to Agreement No 8905 between it and respondent Alaska
Steamship Company assignee of Alaska Terminal and Stevedoring Company
leasing the Port s Pier 42 and adjacent areas to Alaska Steamship Company

2 Said agreement under which the lessor has the right among others to regulate
lessee s charges for terminal services and the lessee is granted special rates
accommodations privileges or advantages is subject to thefiling and approval
requirements of section 15 of the Shipping Act of 1916

3 The temporary and interim agreements between therespondents effective from

September 1 1962 which incorporate substantially all of the provisions of

Agreement No 8905 are subject to the requirements of section 15 and were

effectuated by therespondents inviolation thereof
4 Agreement No 8905 is not unlawful merely because it fails to follow Port s

tariff charges Ithas not been shown to be unjustly discriminatory or unfair
or otherwise violative of section 15and istherefore approved

EdwardG Dobrinand PeterD Byrnes for Alaska Steamship Com
pany and thePort ofSeattle respondents

Mark P Schlefer for Puget Sound Tug and Barge Company Puget
Sound Alaska Van Lines Division intervener

Donald J Brwnner andRobert J Blachwell Hearing Counsel
Herbert K Greer Hearing Examiner

REPORT

By THE COMMISSION JOHN lIARLLEE Ohairmanj THOS E
STAKEMVice OhairmOJnj ASHTON C BARRETT JAMES V DAY JOHN S

PATTERSON Oommissioners

This proceeding was instituted by the Federal Maritime Commission
Commission on its own motion to determine whether a lease ar

rangement Agreement No 8905 hereinafter sometimes referred to
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as 8905 between the Port of Seattle Port alid Alaska T rminal
and Stevedoring Company AT S should be approved disapproved
or modified pursuant to section 15 Shipping Act 1916 Act

Port is a municipal corporation of the State ofWashington and fur

nishes wharfage dockage warehouse and other terminal facilities in

connection with common carriers by water AT S furnished terminal

facilities at Seattle until by corporate reorganization effective Decem

bel 31 1962 it became a division of Alaska Steamship Company
Alaska Steam the latter a common carrier by water operating be

tween Seattle andvarious ports in Alaska

On August 28 1962 Port and AT S entered into the lease 8905 by
which Port leased to AT S a terminal facility known as Pier 42

together with certain adjacent land areas
1 The lease is dated August

28 1962 and covers the period September 1 1962 through December

31 1967 except that it is not effective until approved by the Coni
mission if approval is required The agreement was filed with thE

Commission and after public notice Puget Sound Alaska Van Lines

PSAVL a common carrier by water competing with Alaska Steam
between Seattle and Seward Alaska entered a protest and the Com
mission thereafter instituted thisproceeding Port AT S and Alaska

Steam were made respondents and PSAVL intervened Alaska
Freight Lines also a competitor of Alaska Steam intervened but did
notparticipate in the proceedings

On May 28 1963 the Commission amended its investigative order to
include three amendments to 8905 filed in April and May 1963 2 In
June 1963 respondents filed with the Commission three interim
agreements intended to govern their relations from September 1 1962
until such time as 8905 would be approved by the Commission 3 The

Commission again amended its order of investigation to determine

whether the parties were carrying out 8905 or other agreements con

T

I

1 Rental Is defined In para 3 b as

An annual sum equal to 100 of all dockage revenues at Pier 42 In accordance
with Port s tarlffJ plus 100 of all revenues for Wharf Demurrage assessed In accord
ance with Port s tarlffJ plus 100 of all revenues for Wharfage assessed In accordance
with Alaska SteaJl s tarlffJ up to a maximum annual sum of 150 000 per lease
year IJn no event shall the rental paid by Lessee for each lease year be less than
the minimum annual rental of 100 000

289051 is an assignment of the lease by AT S to Alaska Steam effective December 31
1963 89052 provides for review by Port of Alaska Steam wharfage charges and 89053
provides forthe installation of a truck scale on the premises

8The first interim agreement covered the period September 1 1962 through December 31
1962 the second covers the period from January 1 1963 forward and the third provides
for rental payments on the truck scale The terms of the interim agreements Iilre dis
cussed infra
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I
III

cerning the same subjectmatter prior to approval by the Commission

Respondents challenge the Commission s jurisdiction over the Port

ofSeattle in its capacity as lessor and further assert that neither 8905

its amendments nor the interim agreements are within the scope of

section 15 of the Act PSAVL contends that the agreements are

within the scope of section 15 and that they should be disapproved
as unjustly discriminatory and otherwise violative of the Act Hear

ing Counsel takes the position that the agreements are within thescope

of section 15 and that 8905 as amended should be approved with a

modification
The Hearing Examiner held that

1 The parties to Agreement 8905 and the interim agreements are

persons subject to the ShippingAct of 1916 as amended

2 Agreement 8905 as amended and the interim agreements
are within thescope of section 15

3 The parties to the interim agreements have operated under such

agreements since September 1 1962 and prior to approval of the Com

missionin violation ofthe Shipping Act 1916 as amended

4 Agreement 8905 as amended is not unjustly discriminatory or

unfair as between persons subj ect to the Act or otherwise in violation of

the ShippingAct of 1916 and shouldbe approved
Exceptions were filed to theExaminer s decision and oral argument

was heard by the Commission For the reasons set forth below we

agree with the above conclusions of the Examiner Exceptions not

discussed herein nor reflected in our findings have been considered by
us and are denied as unsupported by reliable and probative evidence

oras irrelevantto this decision

7

DISCUSSION AND CONCLUSIONS

The Port of Seattle is an other person subject to the ShipPing Act

1916

Section 1 of the Act provides in p rt

Tbe term other person subject to tbis act means any person not included in

tbe term common carrier by water carrying on the business of forwarding

or furnisbing wbarfage dock warehouse or otber terminal facilities in con

nection witha common carrier by water

Re pondents concede that Alaska Steam is subject to the Act and

that insofar as Port furnishes wharfage dock warehouse or other

terminal facilities in connection with a common carrier by water

Port also is a person subject to the Act However respondents deny
that furnishing includes the leasing of terminal facilities and con
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tend that the lessor of such property stands in the same posit ion as

a vendor of realty and is not subject to the Act

This argument as we understand it is that by virtue of the lease

arrangement with Alaska Steam Port has abdicated its position as

a terminal operator at Pier 42 and that Ala ka Steam has assumed

that function In the first place this argument overlooks the fact
that the p ovisions of 8905 permit Port to continue to control to a

large extent the level of the rates to be charged at Pier 42 Para 3 f

provides that

As to all charges upon which rental payments are to be computed as provided
in paragraph 3 b and c of this lease the Lessee s applicable tariff provi
sion shall be the same as the Port of Seattle s tariff provisions with respect
to thesame or similar terminaloperations

Furthermore para 3 b as amended by 8905 2 provides that

Inasmuch as the Lessee is required to pay to the Port as rental herein certain

amounts based upon charges established in the Lessee s own terminal

tariff all such tariff charges shall be subject to review at all times on

behalf of the Port If in the opinion of the Port any rates or cha nges appli
eable to Pier 42 Seattle named in the Lessee s tariff are considered detri
mental to the interests of the Port the Lessee agrees to change said rates

and or charges to a figure satisfactory to the Port or in the event such figure
is not satisfactory to the Lessee Lessee may cancel this agreement

Also para 4 reserves to Port the right to order the berthing of

vessels and the loading or discharging of cargo to or from such

vessels at the leased premises provided only that such operations
shall not unreasonably interfere with the rights of the Lessee at

Pier 42

We think it clear therefore that Port has not abandoned its func

tion of furnishing terminal facilities at Pier 42 4

Respondents argument also fails for a more fundamental reason

The leasing of a terminal facility in connection with a common

carrier by water is a function and a common one of a terminal

owner or operator which cannot be separated or distinguished from

the furnishing of wharfage dock warehouse or other terminal
facilities within the meaning of section 1 of the Act

The legislative history of the Shipping Act 1916 makes clear that

Congress was seriously concerned with terminal leases The recom

mendations of the so called Alexander Committee were followed

in large part in framing the Act 5 One of these recommendations

This view Is strengthened by a reading of the Port s current leasing polley which
contains the statement that It is the Port s polley to retain a degree of control over Its

leased facilities Including the right to establish the rates to be charged
II House Report 659 on H R 15455 64th Cong p 27

7 F M C
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wasthat terminal owners be required to make their terminal facilities
available to water carriers on equal terms 6

Again during the House debates and proceedings on the Shipping
Act Representative Alexander in opposing a proposed amendment
which would have deleted the words wharfage dock warehouse or

other terminal facilities from section 1 said
Hence if the board effectually regulates water carriers it must also have

supervision of all those incidental facilities connected with the main carriers

The proposed amendment was rejected 53 Congo Rec 8276
To hold that the Commission has no authority over a terminal

operator who leases its facilities under terms and conditions similar
to those embodied in 8905 would thus emasculate the very powers
which Congress intended the Commission to have in order properly
to supervise the shipping industry Our conclusion is that the lease

agreement was entered into between two persons subject to the Act
We turn next to the question of whether the agreement itself requires
Commission approval under section 15 of the Act

Agreement 8905 as amended is an agreement whioh is subjeot to

seotion15 of the Aot

In order to be subject to section 15 an agreement must either 1
x or regulate transportation rates or fares 2 give special rates

accommodations or other sepcial privileges or advantages 3 con

trol regulate prevent or destroy competition 4 pool or apportion
earnings losses or traffic 5 allot ports or restrict or otherwise

regulate the number and character of sailings between ports 6
limit or regulate in any way the volume or character of freight or

passenger traffic to be carried or 7 in any manner provide for an

exclusive preferential or cooperative working arrangement 1

8 Report of the House Committee on Merchant Marine and Fisheries 63d Cong In

vestigation of Shipping Combinations vol 4 p 32
1 Section 15 reads inpertinent part as follows
That every common carrier by water or other person subject to this Act shall file

immediately with the Commission a truecopy or if oral a true and complete memorandum
of e eiy agreement with another such carrier orother person subject to this Act ormodi
fication orcancellation thereof to which it may be a party orconform in whole orin part

xlng or regulating transportation rates orfares giving orreceiving special rates accom

modations or other special privileges or advantages controlUng regulating preventing
or destroying compet1t1on pooling or apportioning earnings losses or traffic allotting
ports or restricting or otherwise regulating the number and character of salltngs between

ports limiting or regulating In any way the volume or character of freight or passenger
traffic to be carried or in any manner providing for an exclusive preferential orcoopera

tive working arrangement The term agreement in this section includes understandings
conferences and other arrangements
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Respondents contend that 8905 contains no provisions which would

render it subject to section 15 Their specific contentions will be dis

cussed as pertinent to our findings
Agreement 8095 regulates transportation rates

Respondents argue that wharfage dockage and wharf demurrage
are not transportation rat s within the meaning of section 15 and

that in any event 8905 in no way regulates or fixes such rates This

contention is contrary to past decisions of this agency and the courts

As indicated above paras 3 b and 3 f of the agreement require
that Alaska Steam s wharfage dockage and wharf demurrage charges
be the same as those assessed by Port for like services and give to Port

the right to review and change such charges Such an agreement is

clearly the fixing and regulating of those charges In GreaterBaton

Rouge Port Oomlm et al v FMB 287 F 2d 86 CA 5 1961 the
Court cited with approval the Board s determination that a lease

agreement between two persons subject to the Act whereby the rates

9f the lessee would be competitive with rates for similar services at

other Gulf ports was a regulation of rates within the meaning of

section 15 In addition several dockets decided by this agency have

involved terminal agreements fixing terminal charges eg Terrrviruil

Oharges at Norfolk 1 USSB 357 1935 AssociatedrBanning 00 v

Mat8on 5 FMB 336 1957 and there are presently on file with the

Commission a number of approved agreements which cover the fixing
of rates and charges by terminals There has never been any question
that the charges fixed pursuant to those agreementscharges similar
to those before us in 8905 are transportation rates 8

Agreement 8905 gives special rates accommwdations pnviteges or

advantages
Under the terms of the lease agreement Alaska Steam pays to Yort

as rent an amount equal to 100 of the charges assessed for wharfage
dockage and wharf demurrage at Pier 42 up to a maximum of 150 000

per annum It retains the overage which the record indicates will

be substantial Even though additional risks and expenses for over

head and superintendence are imposed on Alaska Steam under the

lease it appears the net result of the lease s operation may be finan

8Respondents contend that in any event they are merely acting in accordance with

approved Terminal Conference Agreement No 6785 to which they are signatories which

allows the parties thereto to establish and maintain just and reasonable and so far as

practicable unjform tariff rates But 8905 goes farther It requires that

Alaska Steam s tarift w111 at all times be the same as Port s whereas 6785 allows the

parties the right to act independently without abrogating the agreement

7 F M C



798 FEDERAL MARITIME COMMISSION I
cially advantageous to Steam It also appears that the parties be

lieved the wharfage dockage and wharf demurrage charges would

likely exceed the 150 000 maximum although the possibility that they
might not was considered and a minimum rental of 100 000 annually
was therefore provided But whether or not Alaska Steam derives a

dollar advantage from the lease section 15 is not limited to such bene

fits Itextends as well to agreements giving special rates accommoda

tions or privileges and 8905 obviously does that 9

The provisions of the agreement which regulate rates and grant
special rates accommodations privileges or advantages to the lessee

amply bring itwithin the filing and approval provisions of section 1

of the Act We therefore find it unnecessary to deal with the excep
t ohsof the parties which relate to other provisions of 8905 which

might also render it subject to section 15

The ilnterilm agreements are subject to section 15 and have been effec
tuateaprior to approval

As indicated above in June 1963 respondents filed with the Com
mission three interim agreements intended by the parties to govern
their relations from September 1 1962 until such time as 8905 woull

be approved by the Commission 10 Since it has been found that 8905

is subject to section 15 the interim agreements are also subject if they
correspond in substance to 8905 We find that they do

Under the interim agreements the premises are held by Alaska

Steam

under a month tomonth tenancy subject however to all of the terms and

conditions of 8905 except theprovisions relating to theterm of the lease and

the provisions of paragraphs 4 and 5 relating to secondary berthing rights and

the application of the U S Shipping Act

The interim arrangement lsoprovides that

in lieu of the rental provisions in 8905 it is agreed that the rental provided
in 3 a and the minimum monthly rental of 12 500 00 as provided in 3 b

will apply without further restrictions

It was further provided that upon approval of 8905 by the Com
mission the terms of 8905 would become operative and relate back
to September 1 1962

II The fact th t the arrangement is termed a rental formula by the parties makes it no

less a sectl9n 15 agreement
10 The agre ments were assigned Agreement Numbers 8905A 8905B and 8905 C

8905 A and B are substantially the same the difference beIng that B was executed

because of the ass gnment of the lease from AT S to Alaska Steam 8905 C deals only

with an additional rental for a truck scale installed by Port pursuant to 89053 We are

here concerned primarilywith AaDiB and will treat them as one
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The Examinerfound and we agree that the only difference between
the interim agreements and 8905 was the exclusion of the Port s sec

ondary berthing rights and that this variance did nqt remove the
interim agreements from within the scope of section 15

Respondents except to this finding contending Othat the interim

agreements aremerely an ordinary leaseofproperty for a flat monthly
rental of 12 500 Butthe 12 500 monthly rental still relieves Alaska

Steam from paying the tariff charges for wharfage dockage and

wharf demurrage and therefore represents a special rate accommoda

tion or advantage for the reasons set out above in our discussion of
the basic lease Also while respondents deny that it was their inten

tion that Alaska Steam would observe the same rates as Port under

the interim agreements we think it clear that paragraph 3 f of the
basic lease 8905 which is applicable under the interim arrangement
required just that and the interim agreements constitute a regulation
of rates in the same manner as the basic lease

Respondents admit that the terms of the interim agreements have
been carried out by them since September 1 1962 Therefore we find

that the respondents have carried out agreements subject to section 15
of the Act without approval contrary to the requirements of said
section

Agreement8905 doe8 not violate 8ection15

Section 15 of the Act empowers the Commission to approve an

agreement unless after notice and hearing it finds inte1 alia that the

agreement is unjustly discriminatory or unfair as between carriers

shippers or ports or that it operates to the detriment of the commerce

of the United States or is in violation of the Act The Examiner
found that Agreement 8905 should be approved pursuant to section 15
because it is not unjustly discriminatory or unfair or otherwise viola

tive ofthe Act

Hearing Counsel support the Examiners finding but suggest modi

fication of the agreement in one respect as later noted PSAVL

excepts to the Examiner s finding It alleges that it requested from

the Port but wasrefused a lease similar to the one given Alaska Steam
and that the rental provisions of 8905 confer a financial advantage
and undu preference on Alaska Steam and result in unjust discrim
ination and undue prejudice against PSAVL in violation of sec

tionsr5 and 16 First of the Act It further alleges that the Port s
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failure to charge Alaska Steam the Port s published tariff rates is an

unjust and unreasonable practice violative of section 17 of the ActP

An agreement for the use of a public terminal facility at a rental

which deviates from the terminals regular tariff provisions may run

afoul of the Shipping Act s proscriptions and is deserving of our

scrutiny for any illegal dIscrimination or prejudice that may result

Such an agreement however is not unlawful or unreasonable merely
because it does not follow the terminals tariff charges Nor can we

condemn an arrangement like 8905 on the basis of mere al egation as

PSAVL in effect asks us to do here

The record here is barren ofproof that 8905 subjects PSAVL to un

lawful discrimination or prejudice It does show that a competitive
relationship exists between PSAVL and Alaska Steam b t there is

no evidence that PSAVL has boon damaged by the agreement There

is no showing for example that cargo has boon or will bediverted from

PSAVL toAlaska Steam Past decisions of the Commission and its

predecessors make clear that the person claiming illegal prejudice or

disadvantage must establish damage with respect to its ability to

compete 12 But here the facts at most reflect only that Alaska Steam

may derive some monetary benefit from 8905 which obviously is not

a sufficient basis for us to find that undue disadvantage or indeed any

disadvantage at all will result to PSAVL

The nature of PSAVL s position is further pointed up by reference

to its own negotiations with the Port In 1961 PSAVL undertook to

obtain from the Port space for PSAVL s erection of a containercrane

on the Port s Pier 5 coupled with a reduced wharfage charge on

PSAVL s containerized cargo It later withdrew the crane proposal
Subsequently in 1961 PSAVL offered to lease from the Port for a

uSection 16 of theAct reads In pertinent part
That it shall be unlawful for any common carrier by water orother person subject to

this Act either alone orIn conjunction with an other person directly or indirectly

First To make or give any undue or unreasonable preference or advantage to any

particular person locality ordescription of tarmc In any respect whatsoever or to subject
any particular person locallty ordescription of tramc to any undueor unreasonable preju
dice ordisadvantage in any respect whatsoever

Section 17 reads in pertinent part
Every such carrier and every other person subject to this Act shall establlsh observe

and enforce just and reasonable regulations Rnd practices relating to or connected with

the receiving handling storing ordelivering of property Whenever the board finds that

any such regulation orpractice Is unjust orunreasonable it may determine prescribe and

order enforced a just and reasonable regulation or practice
12 West Indie8 Fruit 00 et al v Flota Mercante GrancoZombiana 8 A 7 F M C 66

1962 Port 01 New York Authority v AB 8ven8ka Amerlka Linien et az 4 F M B 202

20 1953 The Parafflne 00mpanie8 1110 V AmerloanHawaUaft Steam8hip 00 et oJ

1 U S M C 628 1936
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lumpsum rental partof the dock frontage on Pier 5 and storage area

adjacent thereto However the 1000 per month rental figure
PSAVL finally named in connection with this offer was considered

by the Port to be quite unrealistic in light of the property involved
and the Port s investment therein Meanwhile PSAVL went ahead

with plans to furnish its own facilities It reconstructed terminal

property belonging to one of its parent companies and loca d im

mediately adjacent to the Port s Pier 5 and has since conducted its

operations from this facility Thus PSAVL although protesting the
lease between the Port and Alaska Steam apparently had ceased to
have any interest itself in leasing from the Port

At the time of the Port PSAVL negotiations Port had a policy of

assessing 100 of wharfage dockage and wharf demurrage in con

nection with its terminal rentals This policy had been modified prior
to the time of the Port s negotiations with Alaska Steam leading to

Agreement 8905 and under the modification it waspermissible to adopt
a negotiated rental formula at less than full tariff charges in cases of

inequity to thePort or its lessee The Port had mentioned its previous
100 policy to PSAVL during the course of their negotiations but
whether it intended af all events to adhere to the policy is not clear
Even if it did there is nothing in the subsequent policy change which

suggests discrimination Nor is there any evidence that the Port has
refused to apply its Iiew leasing policy to PSAVL or any other cartier
Dr indeed thatthe Port has been asked to do so

Jrurthermore it is clear as the Examiner found that the circum

stances of the Port s negotiations with these two carriers were en

tirely different Different facilities and different cargo were in
volved PSA VL at no time proposed to negotiate with the Port
either for facilities or a rental formula similar to those covered by
Agreement 8905 And for aught this record shows what PSAVL
did propose to the Port failed not because ofany alleged discrimination
but because PSAVL either withdrew its offer tendered a rental figure
which the Port considered grossly inadequate and or concluded that it
would provide its own facilities

Our conclusion is that Agreement 8905 should be approved There
has been no showing that the agreement is violative of any of the pro
visions of the Act And while we have nothing whatever to indicate
that such will be the case we point out that if during the approxi
mately four years which remain of the agreement s life it can be shown
to be having an unlawful impact or effect on acarrier or other inter

ested person we are authorized under section 15 to again review it
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Hearing Counsel request that in approving 8905 we order it modified

so as to provide for a rental based upon a percentage of wharfage
dockage and wharf demurrage and for a minimum rental set at a

point which takes into account maintenancecosts and normal deprecia
tion charges Hearing Counsel believe Alaska Steam should pay a

rental which bears a direct relationship to the amount of cargo moving
over Pier 42 and they are concerned that the minimum rental may
not in the future be sufficient to assure the Port a reasonable return
because ofrising costs

Respondents contend we have no power to order such a modification

and they also dispute the request on its merits We need not pursue
the question of our authority since we like the Examiner cannot sub

scribe to Hearing Counsel s view This is essentially a section 15

proceeding It is not a rate case where we could have a direct interest

in the level of the Port s return on its terminal facilities Beyond
this the Port of course is a public body experienced in terminal man

agement We have no grounds for disputing its judgment in nego

tiating 8905 or for finding that it acted without prudent regard for the

public s investment in Pier 42 We note moreover that both parties
have in the agreement reserved the rightto cancel on 90 days notice

hence even if the Port should conclude that it has erred it has an

adequate recourse

An appropriate order is attached approving Agreement 8905 as

amended
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No 1097

IN THE MATTER OF AGREEMENT No 8905

PORT OF SEATTLE ALASKA STEAMSHIP CO

ORDER

This proceeding having been instituted by the Commission to deter
mine whether Agreement No 8905 as amended between the Port of

Seattle and Alaska Steamship Co should be approved disapproved
or modified pursuant to section 15 of the Shipping Act 1916 and
whether these parties were carrying out said Agreement or other

agreements concerning the same subject matter without Commission
approval and the Commission having this date made and entered its

eport stating its findings and conclusions which Report is made a

part hereof by reference and the Commission having found that

Agreement No 8905 as amended is not unjustly discriminatory or

unfair as between carriers shippers exporters importers or ports or

between exporters from the United States and their foreign competi
tors nor detrimental to the commerce of the United States contrary
to the public interest or violative of the Shipping Act 1916 therefore

1t is ordered That Agreement No 8905 as amended be and it is

hereby approved effective this date pursuant to section 15 of the

Shipping Act 1916

By theCommission March 19 1964

Signed THOMAS LISI

Secretary
i F M C 803
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SPECIAL DOCKET No 312

THE D A Yl ON ART INSTIl UlE

v

AMERICAN EXPORT LINES INC

Application of American Export Lines forauthority to refund the sum of 2780 OO

to Dayton Art stitute in connection with a shipment of paintings from

Genoa to New York denied

T Ravera for applicant
INITIAL DECISION OF HERBERT IC GREER EXAMINER 1

American Export Lines by application filed pursuant to Rule 6 b

of the Commission s Rules of Practice and Procedure seeks authority
to pay to Dayton Art Institute of Dayton Ohio the Institute the

sum of 2 780 00 as reparation in connection with the shipment of

paintings from Genoa Italy to New York City U S A
I

Applicant s vessel the Constitution sailed from Genoa on Septem
ber 15 1962 carrying a shipment of 27 paintings consigned to the

Institute The rate assessed and collected was in accordance with

Freight Tariff No 13 of the West Coast of Italy Sicilian and Adriatic

Ports North AtlanticRange Conference ofwhich applicant is a mem

ber andwhich tariffprovides
VALUABLE GOODs the term ad valorem indicates a rate of 1 75 of the value

of the shipment unless any other percentage is specified and shall be on the value

as per invoice

The declared value of the paintings Old Genoese Masters was 278

000 00 and applying the above tariff applicant charged and collected

from the Institute the sum of 4 865 00 The application does not

disclose any offer or agreement to ship at a lesser rate nor does there

appear to be any misunderstanding that the rate charged was in ac

cordance with the lawful rate However applicant now alleges and

1 This decision became the decision of the Commission on January 7 1964 and an order

was issued denying the application
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the Institute agrees as dOes the conference that the rate charged was

excessive The reasOn for the allegation is that the valuatiOnof 278
000 00 wasdeclared for the sOle purpOse of insurance cOverage whereas
in fact the paintings had nO cOmmercial value further thatthe total
vO lume af the shipment did nOtexceed 12 cubic meters

NO change in the declared value is praposed It is propased that
since the paintings had nO cO mmercial value a rate of 175 Ofthe
declared value is excessive althOugh a rate of 0 75 wOuld not be exces

sive The method by which the paTties computed the prOposed rate is

left to conjecture It is evident hOwever that the declared value was

used for insurance purposes and that had the paintings been lost the
amOunt of 278 000 00 wOuld have been demanded

Applicant and its canference did not file with the Commissian nOr

disclose an intent to file a change in the rates charges 01 classificatiOns

rules 01 regulations to decrease the cO st to the shipper pursuant to sec

tiOn 18 b 2 Of the Shipping Act 1916 as amended the Act

Their propasal is that although sectiOn 18 b 3 Ofthe Act prdhibits
a carrier to refund rebate 01 remit in any manner 01 by any device

any pOrtion af the rates 01 charges sO specified by the tariff filed nor

extend 01 deny to any persOn any privilege or facility except in ac

cO rdance with such tariffs the COmmissiO n authOrize in this isolated

instance a refund by applying a rate nat published 01 filed with the

Cammission

The Cammissian has taken a braad view af itauthority under Rule

6 b It has held that the pawer to prescribe a substitute rate far ane

appearing in a tariff is nat a prerequisite to granting relief hawever

the autharity wasgeared to cases af bOna fide rate mistake 01 inadvert

ence Martini Rossi et al 11 Lyk s Bros S S Co 7 F M C 453

1962 It has permitted refunds and waiver O f undercharges in

several cases the most recent Of which was Oorporation Autonoma

Regional Del Cauca et al v Dovar S A International Shipping
Trading 00 Special Docket266 decided OctO ber 30 1963 by Examiner

South varth and adapted by the CammissiOn HOwever these cases

have been limited to the prOpOsit ion that innOcent shippers shOuld nat

be made to bear the cO nsequences Ofa carrier s neglect in filing a tariff

ra that the parties acting in gOOd faith had agreed wauld apply
This case dOes nat fall within the categO ry af cases in which relief has

been permitted Here it cannOt be fOund that applicant erred in

fiUng its tariff There vas nO misunderstanding as to the legally ap

plicable rate
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However in the 11 artin ill Rossi case 8upra the Commission held
that if granting relief will not result indiserimination and there

would be no discrimination involved here that

We have the responsibility for administering that Act Shipping Act 1916 and

also the Intercoastal Shipping Act 1933 and areempowered among other things
to see that equity and justice aredone inthe matter of reparations

Further in Lylces Bros S S Oo Refund of Freight Oharges 7

F MC 602 it washeld that the fact the rate charged is not shown to

be unjust unreasonable orotherwise unlawful is not determinative of

an application under Rule 6 b

Viewing the situation in the light of the Commission s authority to

apply equity and justice under Rule 6 b there is still no basis for

permitting a refund The parties originally based the freight rate

and the insurance coverage on the same valuation Freight charges
were computed in accordance with the legally applicable tariff If

tho parties had then considered the rate excessive applicant had the

option of filing a lower rate under section 18 b 2 of the Act and the

rate would have become effective immediately on filing No attempt
was made to provide a lower rate More than a year subsequent to the

shipment they propose that the rate was excessive because the ship
ment consisted of valuable objects which had no comm rcial value

although the published tariff makes no such distinction They do not

propose that the declared value reflect this distinction only the rate

Thus they avoid applying one va1uation for insurance purposes and a

different valuation for rate purposes JIowever they seek to accom

plish the same purpose by indirection The basis proposed for a dif

ferent rate on various valuable articles is that one class has no

commercial value while the other does have a commercial value

There is no practical basis for the difference in the proposed rates

Many shipments of valuable objects occupy but little space andthis fact

has been recognized by applicant s conference in establishing a rate

for such objects based on value rather than on volume or weight
There is no difference in the method ofhandling and shipping valuable

articles of no commercial value and other valuable articles insofar

as the record discloses It cannot be held that the paintings had no

commercial value in relation to the purposes for which the declared

value wasapplied Acontractof insurance and a contract ofaffreight
ment are equally commercial transactions and the application of the

7 F M C
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declared value to both contracts was not unjust or inequitable There
is no basis for a finding that the rate wasexcessive or thatthe shipper or

consignee wastreated unjustly
The application is denied An appropriate order will be entered

Signed HERBERT K GREER

Presiding Examiner
DECEMBER 18 1963

7 F M C



I

FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 313

NYDIA FOODS CoRPORATION

v

JAVA PACIFIe LINE GENERAL AGENTS FOR NEDLLOYD LINE

Application of Jav8 Pacific Line for authority to refund to Nydia Foods Corpora
tion the sum of 192 58 inconnection witha shipment from Lisbon Portugal
to New York denied

W G del Oampo Ha1tlTltan for applicant

INITIALDECISION OF HERBERT K GREER EXAMINER 1

Java Pacific Line as general agent for Nedlloyd Line seeks authority
to pay to Nydia Foods Corporation the sum of 192 58 as a partial
refund for alleged overcharges in connection with a shipment of dry
biscuits from Lisbon Portugal to New York U S A The applica
tionis filed pursuant to Rule 6 b of the Commission s Rules of

Practice and Procedure

F A Caido of Lisbon Portugal by bill of lading dated August 16

1963 consigned a shipment of16 cases of dry biscuits to Nydia Foods

Corporation Nydia The shipment wascarried on a Nedlloyd vessel
and delivered on September 4 1963 The shipper prior to the ship
ment made no effort to determine the applicable rate Nedlloyd had

no commodity rate for biscuits covering the trade from Lisbon to

United States Atlanticand Gulfports Consequently the N O S rate

of 75 00 per 1000 kilos was applied and the consignee Nydia was

required to pay total freight charges of 356 63 Nydia after paying
the freight charges petitioned Nedlloyd to establish the commodity
rate for biscuits at 34 50 per 1000 kilos and N edlloyd agreed to do so

Nedlloyd has taken steps to insert the new rate in its tariff but rec

1This decision became the decision of the Commission on January 7 1964 and an order

was issued denying the application

808 7 F M C



NYDIA FOODS CORP V JAVA PACIFIC LINE 809

ognizing that the new rate may not be applied retroactively seeks

authority to refund to Nydia the difference between the Tariff N O S

rate of 75 00 per 1000 kilos and the proposed rate of 34 50 per 1000

kilos the difference amounting to 192 58

No other shipments of the commodity involved have been made on

applicant s vessels at the legally applicable rate and discrimination

will not result if permission to refund is granted The issue is limited

to the question of whether the facts disclosed warrant relief under the

principles ofequity and justice which the Commission in its discretion

may apply to applications under Rule 6 b Martini and Rossi v

Lykes Bros S S 00 7 F l1 C 453 In general to apply the prin
crples of justice is to seek that end which ought to be reached in a

case by the regular administration of the principles of law involved

as applied to the fact Wards rePhrases Volume 23 at page 463 The

principles of equity relate to moral right the sense of what is just
and equal and fair dealing Words Phrases Volume 15 at page129

The Commission has applied these principles in a series of cases in

volving rates beginning with Y Higa Enterprises Ltd v Paoific
Far East Line Inc 7 F MC 62 The most recent case Oorporaoion
Autonoma Regional del Oauca et al v Dovar S A International

Shipping Trading Oompany Special Docket No 266 decided Octo
ber 30 1963 and adopted by the Commission affirms the principle
that innocent shippers should not be made to bear the consequences of

the carrier s neglect in filing a tariff rate that the parties acting in

good faith agreed would apply In all of these rate cases the facts

disclosed a valid reason for shipper reliance on a rate other than that

specified in the tariff Further the carrier was found to have failed

or neglected through inadvertence or error to file a tariff it intended

should apply
The facts here disclosed do not bring this case within the category

of cases in which the Commission has deemed relief to be just and

equitable It does appear that the rate charged was double the rate

the parties subseq ently agreed would apply to future shipments but

this fact alone would not justify permission for a newly filed rate to

become effective retroactively The equitable basis for relief should

be that an innocent party has been wronged by some act or omission

of another party and that the principles of fair dealing have been

2In addition to cases above cited see Uddo Taormina Corp and 11 other com

plainants v Ooncordia Line etc 7 F M C 473 UNICEF v Columbu8 Line 7 F M C 543

Lutcher S A v Oolumbu8 Line 7 F M C 588 Lykes Br08 SS Co Refund of Freight

Oharge8 7 F M C 602 Jondi Inc and 3 other complainants v Hellenic Line8 Limited

7 F M C 522

7 F M C
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otfende Here the applicant alleges that shipnlent of subject 16

cases dry biscuits was rriade by shippers without having asCertained
what freight rates would be applicable BusineSs men engaged ill

the import and export trade are not innocent butnegligent when they
make nO effort whatsoever to letermine the cost of a shipping service

they intend to utilize The shipper and the consignee werenot misled

There was no error or inadvertence relating to the tariff on file and

no failure of thecarrier to file a tariff intended to be applicable to this

shipment These facts mark the distinction between this case and

the cases hereinabove cited The carrier was riot unfair or evert

negligent in its de lings with the shipper or consignee There has

been no inequity orinj ustice which merits coriection

The application is denied An appropriate order will be entered

DECEMBER 18 1963

Signed HERBERT K GREER
Presiding Ewaminer

7 F M C
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FEDERAL MARITIME COMMISSION

SPECIAL DOCKET No 290

AICHMANN HUBER

11

BLOOMFIELD STEAMSHIP COMPANY

Respondent s application for authority to pay reparation to complainant in

connection with a shipment from New Orleans to Hamburg denied

Misquotation of contract rate to consignee not a party to a dual rate contract

does not entitle consignee to ship at the contract rate and charging con

signee non contract rate does not discriminate against him in relation to

contract shipments carried at the lower contract rate

G E Wieckhoff for Applicant

I
INITIAL DECISION OF HERBERT Ie GREER EXAMINER 1

Bloomfield Steamship Company by application filed pursuant to

Rule 6 b of the Rules of Practice and Procedure seeks authority
to pay Aichmann Huber the sum of 494 93 as reparation for an

alleged overcharge on a shiplnent of 264 930 pounds of canned green

beans from New Orleans La to Hamburg Germany
The nominal complainant Aichmann Huber a Vest German im

porter purchased from R D Pringle of San Francisco Calif 8 831

cases of canned green beans on terms fa s freight collect Inci

dental to the transaction complainallt requested a rate quotation for

the shipment from Maritime Cargo AgelWY of Bremen Gelmany
respondent s agent The agent quoted a rate of 23 50 per 2 400

pounds which was the rate available to signatories of a dual rate

contract but did not advise complainant of the necessity Of executing
such a contract in order to be eligible for the rate quoted

R D Pringle booked the shipment on respondent s vessel Since

Pringle the shipper was not a signatory to a dual rate contract re

spondent offered him the opportunity to sign a contract vVhen

Pringle refused to sign respondent became a are that freight charges
would be paid by comp ainant however there was insufficient time

1 This decision became the decision of the Commission on March 12 1964 and an order

was issued denying the application

7 F M C 811
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prior to the sailing date to offer complainant an opportunity to
execute a dual rate contract Respondent issued an order bill of

lading to the shipper Pringle on February 23 1963 Pringle was

designated as the shipper and the shipment was consigned to his
order with notice ofarrival to be addressed to complainant The bill
of lading presented in evidence does not specify the rate or charges
however when complainant s agent Standard Uebersee Handels
G m bH received the shipment the non contract rate of 27 60 per
2 400 pounds had been applied and total freight charges of 3 264 31
were collected Subsequently when complainant was advised of the
need to sign a dual rate contract in order to obtain the lower rate he

immediately did so Complainant mailed the contract to the Gulf
French Atlantic Hamburg Range Conference of which respondent
is a member and requested that the ontract he made effective as of

January 1 1963 The Conference executed the contract and returned
it to complainant without action or comment as to the requested retro
active effective date The contract became effective on l1arch 18 1963

subsequent to theshipments here involved

Having calculated its transaction relating to the shipment of canned

green beans on the basis of the lower contract rate and having been

required to pay the higher non contract rate complainant will suffer
a loss if required to remain liable for the freight collected Respond
ent seeks to repair the loss on thefollowing basis

a b c d e f

Shwment Legal rate Charges Rate quoted Charges at Reparation
bs 2 400 lbs collected 2 400 lbs rate quoted c e

264 930 29 60 3 264 31 2 23 50 2 779 39 484 92

I
2 Although theconsignee complainant has not executed aconcurrence on theapplicationas set forth in

form No 5 of Appendix II of the Commission s Rules of Practice and Procedure its concurrence is made
evident by Exhibit 2 to the applicationwhich isacopy of its informal complaint to the Commission The
fact that payment was made is evidenced by Exhibit 5

The application is submitted on the premise that respondent vio
laJted section 17 of the Shipping Act 1916 the Act in charging
a nd collecting the non contract rate Section 17 of the Act provides
That no common canier by water in foreign commerce shall demand charge
or collect any rate fare or charge which is unjustly discriminatory between

shippers or ports or unjustly prejudicial to exporters of the United States as

compared with their foreign competitors Whenever the board finds that any
such rate fare or charge is demanded charged or collected it may alter the

7 F M C
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same to the extent necessary to correct such unjust discrimination or

prejudice

Respondent s positiOn is stated as follows

Since it appears that Complainant through no fault of his own was not ac

corded a reasonable opportunity to avail himself of the contraCt rate by signing

a Conference contract agreement prior to shipment further since he has

subsequently signed such a contract and since other competit ive shipments
moved on the same voyage at the proper contract rate it appears that it

would be unreasonable and would constitute unjust discrimination against

ComplainaJll t contrary to the provisions of the Shipping Act of 1916 as amended

if Respondent were compelled to charge the non Contract rate in the circum

stances of this case

Therefore the undersigned respondent carrier believes that the freight charges
as collected may be unjustly discriminatory within the meaning of Section 17

of the Shipping Act 1916 as amended

Although respondent has not elaborated its contention appears to

be that a different rate as between contract and 11on contract shippers
or consignees is not per se unjustly discriminatory but that the rate

differential becomes so when a non contract consignee 3 is not afforded

a reasonable opportunity to avail himself of the same rate which is

available to his competitors
The competitive shipments referred to in the application are by

J ack Gomperts Co Inc consigned to order of the shipper a rrival

notice to be addressed to Edeka Import Hamburg Gennany The

application further alleges that these shipments were accorded the

contract rate since the shipper was a contract signatory There is

no basis for a finding of discrimination as between shippers for

Pringle was the shipper and was afforded an opportunity to execut

a conference contract Nor does it appear that respondent discrim

inated against Complainant in relation to his competitor Edeka Im

port There is no basis for a conclusion that respondent offered or

did not offer a contract to Edeka Import or did not accord Com

plainant any other opportunity it accorded Edeka Import If there

was a statutory obligation on respondent in relation to the consignees
it would arise from section 14b of the Act which provides thaJt dual

rate contracts must be available to all shippers and consignees on

equal terms and conditions In its cqmmon dictionary meaning
available means obtainable and refers to something of which one

may avail himself There is no indicrution in the legislative history
of section 14b which would contradict the application of the common

3 Complainant being the person to be notified under the terms of order blll of lading

Is herein considered as the actual consignee See McDowell ana Gibb8 Ocean Tran

portation 1954 Edition at page 135

7 li MO
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meaning of the term Respondent did not have the statutory duty to

affirmatively offer Complainant an opportunity to execute a dual rate

contract as a condition precedent to charging the non contract rate

Discrimination inrelation to other shipments is not found

No violation or the Act is round Although the parties rely on

an alleged violation or the Act the application has been submitted
under Rule 6 b and may be considered in relation to the Com

mission s policy in Permitting voluntary reparations It has been
held the failure to show that a rate charged is unjust unreasonable

or otherwise unlawful is not determinative of an application under
Rule 6 b Lykes Bros S S Oo Refund of Freight Oharges 7

F MC 602 and further that if discrimination will not result the
Commission is empowered to see that equity and justice are done
in the matter of reparations Martini Rossi et al v Lylces Bros
S S 00 7 F M C 453 In applying these principles refunds and
waiver of undercharges have been permitted in several cases how
ever relief has been limited to factual situations where innocent

shippers would have borne the consequences of a carrier s neglect or

error in filing a tariff rate which the carrier had intended to file and
which rate the parties acting in good faith had agreed would apply
to the contract ofaffreightment Y lliga Enterprises Ltd v Pacific
Far East Line Inc 7 F MC 62 Uddo Taormina 001 p et ril v

Ooncordia Line 7 F MC 473 Jondi Inc et al v Hellenw Lines Lim
ited 7 F MC 522 UNIOEF v Oolumbus Line 7 F M C 542 Lutcher
B A v Oolumbus Line 7 F M C 588 Oorporation AutonomaRegional
Del Oauca et al v Dovar S A lnternational Shipping Trading 00

Special Docket 266 decided October 30 1963
Rule 6 b has not been utilized as a panacea to cure every wrong

which may occur in the business relations between cn rriers and their

customers nor permitted to become a loophole for escape from the

prohibitions of tion 18 b 3 of the Act which prohibits rebates

refunds orremittances in any manneror by any device
The facts adduced do not bring this case within the ategory of

cases wherein relief jllbe granted There is no implication oferror

injustice or inequity in relation to the contract ofaffreightment The

contract was between respondent and the shipPer Pringle Pringle
the shipper was accorded the opportunity to sign a dual rate agree
ment and thus make the lower rate appli cable to the shipment Pringle
refused to sign It cannot be found as it has been in cases where
relief has been granted that the parties to the contract of affreight
ment agreed in good faith that the lower rate would apply

7 F M O
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An error in the Commission s records due to failure of a carrier to

file or to corectly file a rate which it intended in good faith to make

applicable to the shipment is not here involved There is no basis
for a finding that the carrier at any time intended to apply other
than the 27 60 rate to non contract shipments That rate was then
and still is applicable to such shipments It has been established
that the consignee complainant did rely on a misquoted rate but

ignorance or misquotation of a rate is not an excuse for paying or

charging more or less than the rate filed As held in Silent Sioux
Oorporation v Ohicago N W Ry Oer 262 F 2d 474 1959 the
rule is undeniably strict and it obviously may work a hardship in
some cases but it embodies the policy which has been tdopted by
Congress in regulating commerce in order to prevent unjust
discrimination

The application is denied An appropriate order will be entered

FEBRUARY 13 1964

1 F M C

Signed HERBERT K GREER

Presiding Examiner
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INDEX DIGEST Numbers inparentheses following citations indicate pages onwhich the particular subjects are considered ABSORPTIONS See Port Equalization Rates Filing of Rate Making ADMINISTRATIVE PROCEDURE ACT See Agreements under Section 15Evidence Practice and Procedure Reparation ADMISSION TOCONFERENCE See Agreements under Section 15AGREEMENTS UNDER SECTION 15See also Authority of Commission Brokerage Common Carriers Discrimination Jurisdiction Port Equaliza tion Travel Agents Ingeneral The section 15criteria required tobeapplied bythe Commission indeciding whether anagreement should beapproved present questions for highly special ized judgment inthe maritime transportation field for what isunjustly dis criminatory or unfair will opera tetothe detriment of the commerce of the United States or becontrary tothe public interest inthat area depends inlarge measure upon considerations not elsewhere applicable Agreement No 8555 Between Isbrandtsen Steamship Co et al 1518125 128 There isnodistinction between the Commission sauthority regarding breaches of aconference agreement and itsauthority regarding violations of the Shipping Act Aconference agreement isnot asacrosanct private arrangement but apublic contract impressed with the public interest and permitted toexist only solong asitserves that interest Ifaconference departs from the approved rules under which itcould lawfully operate itisviolating the Act and ifindividual members doitismore than likely that they too are violating the Act Even ifamember sconduct happens toinvolve only abreach of the agreement this would not justify the conference srefusal tofurnish the Commission information Itisfor the Commission todecide inall cases whether agiven course of conduct under asection 15agreement isviolative of the Act detrimental tocommerce or contrary tothe public interest The Commission cannot discharge itsduties byallowing conferences tosubstitute their judgment for the Commission sindetermining what aetivity violates the statute and what information they will furnish Pacific Coast European Con ference 2737Aprovision inanagreement between carriers stipulating that aparty may individually alter arate subject toat least 48hours notice toother parties does not reflect independence Itdemonstrates anticompetitive agreement Unapproved Section 15Agreements South African Trade 159 188 Toread out of section 15oral tacit or general agreements understandings and arrangements would decimate the section These are even more effective anticompetitive vehicles than formal detailed and legally binding agreements Section 15isnot concerned with formality but with the actual effect of the arrangement Congress granted antitrust exemption oply because itenvisioned 819



820 INDEX DIGEST that permitted activities would besub iected toconstant and effective govern ment control and regulation Congress was also aware that itsplan would belargely frustrated unless the Act were made broadly applicable tolall agreements understandings and arrangements including particularly acoopera tive working arrangement for the joint fixing or regulating of rates Id188 190 Section 15isanexception tothe general philosophy of American jurisprudence asexpressed inthe antitrust laws that monopolistic or anticompetitive practices are per secontrary tothe public interest Itgrants antitrust immunity tocertain agreements and actions authorized thereunder ifthe agency administering the Act approves such agreements Itfollows that agreements authorized and approved under section 15slwuld bestrictly construed and the parties actions must belimited tosuch conduct asisauthorized under the agreement States Marine Lines Inc vTrans Pacific Freight Conference of Japan 204 210 Agreement between acommon carrier tug and barge operator and anon vessel operating common carrier engaged intrade between Seattle and Anchorage for transportation bythe former of itsown cargoes under itsown tariffs and for transportation bythe former of the latter scommon carriage cargoes at the latter stariff rates isnot asection 15arrangement providing for uniform rate action bythe parties While the parties would consult onamendments tothe tug and barge operator stariff which affect the income the other carrier would receive under arevenue division this merely relates tothe amounts tobecharged for the combined service and such activity differs materially from rate fixing among competitors offering the same service The reasonableness of the rate tobecharged under the combined service isnot relevant tothe question of approving the agreement Agreement 8492 Between TFKollmar Inc and Wagner Tug Boat Co 511 516 Agreement byaport tolease terminal facilities toacarrier will not berequired tobemodified soastoprovide for arental based upon apercentage of wharfage dockage and wharf demurrage and for aminimum rental set at apoint which takes into account maintenance costs and normal depreciation charges The proceeding isessentially asection 15proceeding and not arate case Inany event the port isapublic body experienced interminal manage ment and there are nogrounds for disputing itsjudgment innegotiating the lease Moreover the port may cancel the agreement on90days notice Agree ment 8905 Port of Seattle Alaska SSCo 792 802 Agreements required tobefiled Section 15requires the filing of acopy or iforal atnle and complete memo randum of every agreement covering any of the wide range of nnticompetitive activities therein mentioned or inany manner providing for anexclusive prefer ential or cooperative working arrangement The language of the section clearly embraces every agreement understanding or arrangement whether formal or informal written or oral detailed or general Unapproved Section 15Agree ments South African Trade 159 190 191 The provision of section 15which makes itunlawful tocarry out agreements before approval or after disapproval does not affect the opening provision requiring agreements tobefiled immediately The final paragraph of the section imposes apenalty for violation of any provision thereof The failure tofile immediately ananticompetitive agreement was intended byCongress tobeadistinct violation of section 15Congress apparently troubled bythe language of certain Board decisions and the testimony of two Board officials before aCongressional committee made this even plainer ifthat ispossible byitsrecent revision of section 15PL87346 Id191 192



INDEX DIGEST 821 The routine provIsIOn inasubsidy contract requiring the operator tocoordinate the spacing regularity and frequency of itssailings inconjunction with other subsidized services onthe trade route and giving the government sconsent tosuch prescribed coordihation for the purpose of Article II18cof the contract and any other contractual or statutory provision requiring that consent does not justify acarrier sfailing tofile pursuant tosection 15acooperative working arrangement with other carriers regulating rates The coordination clause does not mention rates ld195 196 Subsidiary contracts awarded totwo companies in1938 which stipulated that they would establish publish and maintain rates charges etc onabasis satisfactory tothe United States Maritime Commission which contracts were awarded following adecision of the Commission which referred totheir cooperation incompeting against the foreign lines nOcarrying the bulk of the commerce inthis trade did not justify the failure of the carriers and another carrier who subsequently received asubsidy contract and claimed that itwas advised byCommission personnel toconsult with other operators onrates tofile acooperative working arrangement with respect torates ontheir trade route Innoevent was cooperation authorized tobeundertaken without reference tosection 15requirements One of the purposes of section 15was toprovide for competition against foreign lines The carriers had the burden tofile under section 15and set forth the arrangement they had Infact the ar rangement which involved rate fixing among all the carriers inthe trade includ ing for ign lines was not at all inconformity with the provision of the subsidy contracts The American carriers were not united tocompete with foreign flag lines but were acting inconcert with them toeliminate competition Itwas for the agency admiliistering the Act todecide such matters aswhether the arrange ment promoted stability aided the subsidy program was inthe public interest and was not objectionable under section 15The section leaves little room for technical violations The breadth and force of itslanguage literally implore attention and obedience or at the very least inquiry ifany doubt exists astothe propriety of proposed conduct Id195 197 Even ifaconference member knew that aNeutral Body selected byacom mittee of the conference was employed byanother member inviolation of the terms of the conference agreement the action of the committee would not bebinding onitParties toagreements approved under section 15are not empowered toalter their terms inter seThey must file anamendment and secure Commission approval States Marine Lines Inc vTrans Pacific Freight Conf of Japan 204 215 Carriers which failed immediately tofile anagreement fixing the rate oncoal toKorea breached section 15even inthe absence of any effectuation of the agreement Failure tofile isaseparate and distinct violation The amendment tosection 15contained inPublic Law 87346 making afuture unfiled agreement itself unlawful whether carried out or not was simply aclarification or rein forcing of the existing lawand not asubstantial change therein Unapproved Section 15Agreement Coal toJapan Korea 295 301 302 Assuming that anagreement between Laly and Imica tocreate aberth operator inthe Venezuelan trade provides for acooperative working arrangement between them the agreement isnot subject tosection 15Laly and Imica were not and are not common carriers bywater and were not and are not carrying onthe business of forwarding or furnishing terminal facilities inconnection with acommon carrier bywater The fact that acarrier isengaged incommon car riage bywater does not make itsowners common carriers bywater within the meaning of section 15Thus the agreement was not required tobefiled with or



822 INDEX DIGEST approved bythe Commission Grace Line Inc vSktps ASViking Line 432 448 499 Anagreement which requires that acarrier swharfage dockage and wharf demurrage charges bethe same asthose assessed byaport which leases apier tothe carrier for like services and gives tothe port the right toreview and change such charges isanagreement fixing and regulationg those charges Charges fixed pursuant tosuch anagreement are transportation rates within the meaning of section 15Agreement 8905 Port of Seattle Alaska SSCo 792 797 Provisions of anagreement between aport and acarrier for lease tothe carrier of terminal facilities which provisions regulate wharfage dockage and wharf demurrage charges and grant special rates accommodations privileges or advantages tothe lessee amply bring the agreement within the filing and approval provisions of section 15Id797 798 Interim agreements for the lease of terminal facilities which while excluding the lessor ssecondary berthing rights still relieved the lessee from paying tariff charges for wharfage dockage and wharf demllrrage and provided that the lessee should observe the same rates asthe lessor constituted aregulation of rates inthe same manner asthe basic lease and require approval prior toeffectuation Id798 799 Apportioning earnings Oral and written agreements between two common carriers providing for adivision between them of the charges paid bycargo owners for moving cargo from Seattle toAlaska bybarge one carrier furnishing and towing the barges the other soliciting cargo from the public and acting technically assole shipper and any oral agreements supplementing them were and similar agreements will beagreements between common carriers apportioning earnings and providing for acooperative working arrangement and subject tothe provisions of section 15Puget Sound Tug Barge Co vFoss Launch Tug Co 434849Approval of agreements Based upon findings that anagreement between two carriers which would destroy competition between them onessential United States foreign trade routes would result inincreased economy and efficiency of operations that the pro portion of cargo carried byUSflag ships has been steadily and substantially declining onone of the routes but that the cargo carryings of aUSflag competi tor protesting approval of the agreement have been rising percentage wise onthe route and that there isnoreasonable probability that the agreement will result inany substantial loss of revenue bythe protesting carrier or that itwill behampered inany wise inmaintaining and improving itsown service or beotherwise injured the agreement meets the section 15criteria for Commission approval will infact operate tothe advancement of the commerce of the United States and will bebeneficial tothe public interest Agreement No 8555 Between Isbrandtsen Steamship Go Inc et a1151820125 128 130 Agreements providing for the sale of two containerized ships toacarrier for use inthe Gulf Puerto Rico trade oncondition that another carrier which had intended touse the vessels initsNorth Atlantic Puerto Rico service would not compete for one year inthe Gulf Puerto Rico trade would not bedetrimental tothe commerce of the United States or contrary tothe public interest Itwould bedistinctly beneficial tosuch commerce and public interest for shippers of both Gulf and North Atlantic areas toPuerto Rico tohave container ships available rather than tohave container ships available from North Atlantic ports only asat present There was noindication that performance of the agreements would



INDEX DIGEST 823 Gulf Puerto Rico service Purchase of Vessels Alicia and Dorothy 199 201 Agreements for the sale toand use byacarrier of containerized vessels inthe Gulf Puerto Rico trade conditioned onanother carrier srefraining from competing inthe trade for one year are not unjust lYdiscriminatory or unfair between carriers simply because at some future date the purchaser may put them into competition with vessels of another carrier operating onother routes are not contrary tothe public interest because this may happen and will not operate tothe detriment of the commerce of the United States ifand because itdoes happen Approval of the agreements will not beconditioned onthe vendee sagreeing tooperate the vessels inthe United States Puerto Rico trade for aperiod of years Id201 202 Agreements within the scope of section 15are approvable unless the Commis sion finds them tobecontrary tothe provisions of that section Alcoa Steam ship Co Inc vCAVN345 358 Agreement between carriers engaged intrade between Seattle and Anchorage isnot unfair detrimental tocommerce or contrary tothe public interest because the carriers will operate only seasonally and other regular carriers may bedeprived of summer traffic now flowing through Seward and thence toAnchorage byrail Any harm resulting from the seasonal operation isdue tothe winter ice at Anchorage acondition not reasonably vitbin the control of the carriers Other carriers are not entitled tobeprotected from competition Anchorage urged approval of tbe agreement toprovide additional direct water service during the months of beavy traffic Agreement 8492 between TFKollmar Inc and Wagner Tug Boat Co 511 517 518 The fact that the Department of Agriculture isthe principal shipper of the commodities involved inanagreement between carriers toobserve conference rates isirrelevant toany issue of approvability of the agreement where although Agriculture was able tosave 174 000 bysecuring bookings at less than the con ference rate the saving was accomplisbed byundercutting aconference rate which was barely compensatory and was admitted byAgriculture tobereason able Agreement 8765 Gulf Mediterranean Trade 495 499 Arbitration Arbitration cIa use inShipper sRate Agreement cannot oust tbe Commission of jurisdiction tobear and determine complaints of vi olations of the Sbipping Act Inthis respect the decision of the District of Columbia Circuit inSwift Co vFMC iscontrolling Parsons and Wbittemore Inc vJohnson Line 720 730 Burden of proof Disapproval of agreement ontbe basis that pr oponents of the agreement had tbe burden under Rule 100of proving that itwas not violative of any of the statutory provisions specified intbe order of tbe Commission instituting tbe investigation and tbat proponents had failed tomeet the burden of proving that tbe agreement was lawful was anoversimplification of the problem and amisconstruction of Rule 100asapplied tothe proceeding Since tbere was ample evidence onwbich tobase adecision onthe merits the case did not turn onand itwas unnecessary todiscuss questions involving burden of proof Alcoa Steamship Co Inc vCAVN345 358 Controlling regulating preventing and destroying competition Anagreement between two carriers primary USflag liner operators onessential United States foreign trade routes which agreement would result



824 INDEX DIGEST other with the former agreeing not tocompete inthe services transferred without consent of the latter constitutes anagr ement controlling regulating preventing and destroying competition Such anagreement must beapproved disapproved cancelled or modified pursuant tosection 15of the Shipping Act 1916 Toread the language of the section asauthorizing and requiring such Commission action onevery agreement controlling regulating preventing or destroying competition except agreements of the nature of the above agreement would constitute statutory amendment masquerading asstatutory construction Agreement No 8555 Between Isbrandtsen Steamship Go Inc et al 15118125 127 129 Conference membership Provision for admission fee of 2500 for joining aconference was approved where the testimony established that a2500 admission fee would not deter carriers from joining the conference and considering the change inthe value of the dollar since 1948 the fee was appreciably less than that disapproved bythe USMC in1948 While PL87346 amended section 15byproviding that noagreement shall beapproved which fails toprovide reasonable and equal terms and conditions for admission and readmission toconference membership the legislative history of the quoted provision indicates that Congress did not intend toprohibit establishment of areasonable membership fee tobepaid bynew members Anew member obtains apro rata ownership of anasset belonging tothe conference which consists of the going concern value built upover the years Persian Gulf Outward Freight Conf Agreement 7700 6707 710 711 Cooperative working arrangement Oral and written agreements between two common carriers providing for adivision between them of the charges paid bycargo owners for moving cargo from Seattle toAlaska bybarge one carrier furnishing and towing the barges the other soliciting cargo from the public and acting technically assole shipper and any oral agreements supplementing them were and similar agreements will beagreements between common carriers apportioning earnings and providing for acooperative working arrangement and subject tothe provisions of section 15Puget Sound Tug Barge Co vFoss Launch Tug Co 434849Agreements between aport and acompany owning and operating public grain elevators which agreements gave the port the exclusive right toprovide stevedor ing services onvessels loading or unloading bulk grain and other bulk rommodities at the elevators are agreements subject tosection 15Every agreement between persons subject tothe Act ifsuch agreement gives special privileges or advantages or inany manner provides for anexclusive preferential or coopera tive working arrangement issubject tosection 15California Stevedore Ballast Co vStockton Port District 758081Afinding that respondents did not violate section 15because they had nomeeting of the minds and were not legally obligated before they all became signatories toanapproved agreement was insupportable where the record built largely of highly incriminating evidence from the files of each respondent clearly indicated the existence of acooperative rate arrangement respondents officers repeatedly referred toanagreement commitment concurrence or under standing intheir correspondence with competitors regarding rate levels and respondents discussions and conferences generally but not always resulted inthe quotation of similar or identical rates Unapproved Section 15Agreements South African Trade 159 186 187 Anticompetitive activity cannot beregarded asthough itwere normal business activity The use of parallel rates following joint rate discussions cannot be



INDEX DIGEST 825 just the result of busines3 economics Persons subject tothe Shipping Act who expect the Commission togive credence tosuch claims should conduct their activi ties inaway consistent with the claims Carriers intheir frequent communica tions regarding rates were not simply keeping one another posted or exchanging reminiscences they were engaged inacooperative working arrangement for the jaint fixing or regulating of rates which was unauthorized and therefore improper Itwas not material that their arrangements did nat result infirm01complete accord inevery instance Even ifnofirmresults had been reached the agreement tocaoperate would have been impraper rd187 188 Cooperative working spirit Evidence that two canferences exchanged information cancerning rates prompted byrequests from shippers for rate reductions or quotations which requests referred inmost instances torates already independently adopted although possibly not yet made effective and that there were discussions of rates and rate considerations onafewoccasions but nat asanestablished practice prior tothe decisian onthe rate inquestion byeither conference established only the existence of acooperative working spirit Acooperative spirit does not quite achieve the status of anagreement 01understanding or acooperative working arrangements that would beincluded within the scope of section 15However itisaserious matter for parties subject tothe Act toengage inexchanging rate information without knowledge of the Commission The natural consequences of such activity can clearly beastep toward or the very basis of improper practices and the activity should therefore beavoided Unapproved Section 15Agreements West Coast South America Trade 222425Effectuation of agreement All parties toanunapproved agreement fixing rates for carrying coal are jaintly responsible under section 15even though only one party carried the coal Arate fixing agreement iseffectuated bypresenting aunited front and partici pation bysimply refusing tocarry at less than the agreed rate quite effectively advances the cause of the parties What issignificant isthat the parties jointly agreed toand did set afloor onthe rate towhich they adhered Thus they restricted or eliminated competition Itisimmaterial that some af the parties though quating the agreed rate did not offer space or did not have vessels inposition far the particular coal shipment The rate agreement was not made for particular shipments but was generally applicable toKorean coal Failure tofile the agreement and carrying out of the agreement were violations of sec tion 15Unapproved Section 15Agreement Coal toJapan Korea 295 300 301 Acarrier which participated inameeting at which acoal rate agreement was reached and under the conference unanimity rule must have voted for or assented tothe arrangement was aparty tothe agreement Itsclaim that itwas dis interested inthe subject of coal allegedly proved bythe fact that itdid not quote coal rates since coal was not compatible with itsordinary cargoes came too late The carrier did not express itsalleged disinterest at the time of the meeting Persons subject tothe Act who participate inanticompetitive activity must beheld responsible absent timely and positive steps evidencing their dis interest 01disassociation Moreover itwas not essential that the carrier beshown tohave actually quoted the agreed coal rates Itentered into the unau thorized agreement tolimit competition Itissufficient that one or more of itscolleagues inthe plan quated the agreed rates 01toak other actian tocarry out the plan Id301 Evidence interoffice memoranda and surrounding circumstances established 41PnnnnnrtLl vcfannlnO hotuToon litrInri Sl lon



826 INDEX DIGEST ference and itsmembers for the observance bythe carrier of conference rates The carrier the conference and itsmembers violated section 15both byfailing tofile their agreement or understanding and bycarrying itout absent approval Unapproved Section 15Agreement North Atlantic Spanish Trade 337 343 344 Evidence of existence Arestricted or fragmented approach tothe evidence inasection 15investiga tion can defeat the purpose for which the investigation was instituted The conduct proscribed bysection 15includes oral and informal agreements under standings and arrangements which bytheir nature can bedifficult todetect and prove and may well require the putting together of numerous individual evi dentiary items soastoconstruct anintegrated whole that will provide the basis for aconclusion The respondents should not have been allowed toisolate and attempt todestroy the documentary proof link bylink indisregard of the inter related and complimentary character of the various links aswell astheir cumu lative delineation of respondents common course of unapproved activity Unap proved Section 15Agreements South African Trade 159 182 183 Exhibits relating tothe question of whether respondents had entered into anagreement or understanding astorates should have been admitted into evidence They were authorized inthe main byexperienced highly placed officials They were not expressions of legal opinion The fact that the exhibits were intra company communications inmany cases enhanced rather than detracted from their evidentiary value because the communications contained completely candid utterances bearing directly onthe subject of the inquiry Id183 There agroup of carriers was attempting toobtain acommitment from another carrier touse acertain rate ontallow and conversations were had onanagreement and itwas llOt cle ar that anagreement was reached and the car rier had arecord of disagreeing with the group rather than agreeing the evi dence was not sufficient toestablish aviolation of section 15However the carrier came close topotentially serious difficulty byfailing toavoid qnestionable involvement with itscompetitors Id194 The language of acarrier sineroffice memoranda referring toanundertak ing toabide byaconference tariff and toaverbal understanding with the conference together with surrounding circumstances such asthe fact that the carrier after ithad resigned from the conference continued tobeconsulted bythe conference onrate changes establishes the existence of anagreement or understanding between the carrier and the conference and itsmembers within the meaning of section 15Experienced and responsible corporate officials donot use terms like undertaking and verbal understanding especially when referring totheir relations with competitors without intending that the words convey their commonly accepted meaning Unapproved Section 15Agreement North Atlantic Spanish Trade 337 341 342 Considering the penalty prescribed for illicit anticompetitive activity itisnot tobeexpected that proof of such activity will beobtained easily or inabundance Insuch cases the solid evidence may consist of nomore than afewcontem poraneous memoranda or other documents These are entitled tofar greater weight than oral testimony given at alater date bythose under investigation and whose explanations of the documents simply cannot besquared with their contents Contemporaneous documents particularly interoffice memoranda are usually quite reliable evidence of the facts Interoffice memoranda are entitled tothe highest validity asevidence and tothe extent that oral testimony con tradicts them the contradiction only serves toaffect the general credibility of the evidence Testimony which iscontradicted bycontemporaneous documents



INDEX DIGEST 827 Interoffice memoranda of acarrier showing the existence of anagreement or understanding with aconference although hearsay were clearly admissible against the conference and itsmember lines and were reliable and substautial evidence inthe ligh tof the entire record Id343 Extenuation of violations Matters inextenuation of violations of section 15may bematerial tothe ques tion of punishment for past violations but they are not relevant toanything within the jurisdiction or intent of anadministrative investigation into such violations Unapproved Section 15Agreements South African Trade 159 194 Where respondents contended that even ifthey violated section 15the infraction was purely technical inthat they acted uuder amistaken assumption and ingood faith inusing conference machinery toset coal rates and that they eould have accomplished the same agreement with notrouble had they emplo red the machinery of another conference their testimony was not accepted though itwas uncontradicted Ifrespondents could have readily used the other conference toagree onrates itwas afair question why they did not dosoInany event the point isassociated with animmaterial issue astorespondents motives While there might beanoccasion where evidence of the parties mo tive or intent isuseful tothe proper investigation bythe Commission of unlaw ful conduct where the objective isonly toshow asocalled technical violation which should not bepunished the subject isnecessarily irrelevant IdUn npprov dSection 15Agreement Coal toJapan Korea 295 302 303 Itisnot necessary under section 15toimpute anevil motive Nonfeasance isasobjectionable asmalfeasance There islittle ifany excuse for failure tofile anagreement with the Commission or at least make inquiry astowhether anagreement comes within the scope of the section and thus must befiled and approved Id304 Pooling agreement Testimony onbehalf of third flag carriers precluded finding that operations under anagreement between USflag carrier and Venezuelan flag carrier were intended or reasonably likely todrive third flag carriers out of the trade Fail ure of such carriers toshow that the agreement would have specific results requiring that itbedisapproved was initself strong evidence that such results eould not reasonably beforeseen Something more than afear of increased competition isnecessary tojustify afinding than anagreement isunjustly dis crimiuatory or unfair asbetween carriers contrary tothe public interest or otherwise merits disapproval under section 15Alcoa Steamship Co Inc ICAVN 345 360 361 The record particularly inthe light of the evidence with reference totraffic inthe trade did not show that there would beany unjust or unfair discrimi nation betw een carriers asaresult of apooling agreement between aUnited States and aVenezuelan carrier Assuming the correctness of figures used bythe Examiner onconcluding that third flag line carriers would beunjustly dis criminated against itdid not follow that the revenues of these lines would shrink dangerously they might well increase inview of the Alliance for Prog ress program and other factors The carrier principally affected testified that itwould not abandon itsservice As tothe possibility of further decrees bythe Venezuelan government which would beadvantageous tothe parties tothe agreement the Commission has reserve powers under section 15toreconsider and disapprove the agreement Id362 364 Agreement between USflag and Venezuelan flag carrier providing inter Sl elrto



Sl el828 INDEX DIGEST rtoentered into tocounteract the effects of the Venezuela decrees resulting inloss of cargo bythe UScarrier was found not toviolate the Shipping Act and was approved pursuant tothe provisions of section 15Id365 Public interest The fact that anagreement combining the operations of two USflag carriers onatrade route would result insubstantial economies and improved operating results isnot basis for aprotest byanother USflag carrier operating onthe route The protesting carrier may have aninterest inpreventing USflag competitors from increasing the economy and efficiency of their operations Ifsothe private interest must yield tothe public interest which demands that USflag carriers inforeign trade especially subsidized operations operate aseconomically and efficiently aspossible Agreement No 8555 Between Isbrandtsen Steamship Co Inc et al 151920125 129 130 Public Law 87346 did not write into section 15apUblic convenience and necessity standard and the Commission has noauthority touse the term con trar tothe pUblic interest insection 15torequire that asection 15joint service agreement meet the prerequisites of acertificate of public convenience and necessity Carriers individually may enter and serve atrade without establishing that their operation serves the public convenience and necessity The fact that they propose ajoint service inthe same trade does not give the Com mission aveto power onpublic convenience and necessity grounds Agreement 8492 Between TFKollmar Inc and Wagner Tug Boat Co 511 517 Rates and tariffs Where carriers were authorized bytheir approved agreement tofixopen minima rates and tomaintain some control even though rates were open tariffs onfile with the Commission oncommodities involved during the years inquestion showed rates asopen and the carriers insisted that they never agreed toopen rates but that from the outset their decision was toopen rates with minimums and that at all times the rates were infact open minima the carriers did not agree toany action not authorized bythe conference agreement or agree torelinquish their rate control While their erroneous filings are tobecondemned the carriers were actually doing what they insist they had agreed todoand the minimums were regularly publicized and quoted toall interested persons Failure toapprise the Commission of the minimum rates where the fixing of such rates was within the authority of members under conference agreements does not of itself render the action unlawful under section 15and under the above circumstances the carriers did not violate the section They did violate General Order 83Gulf United Kingdom Conference 536 539 541 Reference toJustice Department The Commission lacks the power toassess penalties and itmanifestly cannot excuse their assessment byomitting torefer toJustice or byany other means Prosecution and the assessment or waiver of penalties are matters that rest within the province of the Attorney General and the courts The Commission slolicy istorefer violations tothe Justice Department Unapproved Section 15Agreements Coal toJapan Korea 295 303 Scope of agreement Where the first clause of aparagraph of anapproved agreement provided for discussions and agreements onrates tobeused asabasis for discussion with MSTS for the purpose of negotiating Dates oncargo for MSTS and related services asecond clause making rates negotiated binding onall parties tothe
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more When the parties agreed to fix rates on coal to Korea which was not
MSTS cargo the agreement was beyond the scope of the approved agreement
Unapproved Section 15 AgreementCoal to JapanKorea 295 299 300

Approval of agreement between carriers providing for exchange of manifests
andor freight lists and other pertinent shipping records is not to be construed
as permitting the parties to disclose or receive information in violation of sec

tion 20 The Commission lacks authority to permit such action Alcoa Steam
ship Co Inc v CAVN 345 365

Where a conference agreement permits members to open and to close rates
and provides that when rates have been declared open on any commodity the
extent if any to which the Conference relinquishes control over the booking
and transportation thereof will be shown in the Conference Tariffs the confer

ence is authorized to fix open minima rates Unapproved Section 15 Agree
mentsGulfUnited Kingdom Conference and GulfFrench Atlantic Hamburg
Range Conference 536 539

Approval in 1948 of conference agreement providing for institution of dual

rate system was not enough under section 15 to validate the institution of an

actual dual rate scheme nor the shippers contract adopted as part thereof
Ever since the 1954 Isbrandtsen court decision approval of the system and of
the contract itself has been required The 1959 AngloCanadian court decision
was merely a restatement of the law and not a first time holding that particular

dual rate contracts required Commission approval Parsons and Whittemore
Inc v Johnson Line 720 727729
Selfpolicing
A provision of a conference lagreement authorizing levies of from 500 to

10000 against an offending member as well as possible expulsion for breaches
of the agreement is an important provision directly bearing upon a conferences
vitality as an instrument whose continuance is in the public interest The recent
amendment to section 15 requiring the Commission to disapprove any agree

ment on a finding of inadequate policing of the obligations under it alone suf
fices to support the right of the Commission to be fully informed and continu
ously informed as to the concerted activities under a section 15 agreement

Pacific Coast European Conference 27 37 38
Inauguration and adoption of neutral body plan by members of a conference

operating under an approved agreement amounts to an amendment or modifica
tion of the basic conference agreement and must be approved under section 15
before it can lawfully be carried out States Marine Lines Inc v Trans Pacific

Freight Conf of Japan 204 210

Where a conference agreement provided that a neutral body should be selected
from responsible accountants not employed by any party to the agreement
an accounting firm regularly employed on an independent contractor basis

by a member of the conference and its foreign correspondent or agent was
clearly disqualified to act as a neutral body The obvious purpose of the pro

vision was to insure impartiality and it would be inconsistent to construe the
term employed by as applicable only to a masterservant situation particularly
since accou are specifically named in the provision as persons who if ap

pointed are to have no employment relationship with a conference member The
conferences attempt to interpret the provision as not applying to the foreign
agent of the United States firm was in fact a modification or amendment of the
provision and as such required agency approval before it could be lawfully

effectuated Id 214

Conference which appointed as a Neutral Body an accounting firm which was
employed by a conference member contrary to the neutral body provision of

its agreement was not required to amend the neutral body provision it could



830 INDEX DIGEST

appoint a Neutral Body which conformed to requirements of its existing agree
ment or it could modify its agreement subject to approval to permit use of the
firm employedby a conference member or another international accounting firm
or adopt some other effective method of self policing Id 215

Commission ruling that a Neutral Body was not qualified to act as such was
not intended to condemn the neutral body concept in general Congress by its
recent amendment to section 15 PL 87346 to require self policing of confer
ence agreements has indicated quite specifically that a proper selfpolicine system
is not only desirable but necessary Id 215

If it is the intent of a conference to have its neutral body or other self policing
system deal with past events this intent should be specifically included in the
agreement establishing the self policing system when it is submitted for approval
Id 216

Investigations and findings made by a Neutral Body do not in any way preclude
a separate hearing before the Commission nor are the findings of a Neutral Body
binding upon the Commission The functions and powers of the Commission
remain the same and the mere fact that conference members have elected to dis
cipline themselves does not and cannot bar or control appropriate proceedings
before the Commission The neutral body system does not deprive members of a
conference of a fair hearing does not involve delegation of the Commissions
functions to the Neutral Body and does not involve deprivation of any right to
appeal in violation of the Shipping Act the Hobbs Act or the Administrative
Procedure Act Id216

The Commission had jurisdiction even before the 1961 amendments to section
15 to approve neutral body agreements and to regulate their effectuation Self
policing agreements are major amendments to section 15 conference agreements
The enforcement of conference agreements is of primary concern to the Commis
sion and the effectuation of neutral body arrangements is part and parcel of that
concern Such an arrangement is a basic part of the section 15 agreement and
not a severable provision thereof Conference agreements are not private con
tracts to be interpreted as the parties please but have significant public aspects
The Commission not only must be cognizant of them but must approve them be
fore they can have any legal effect States Marine Lines Inc v TransPacific
Freight Conf of Japan 257 258 259

While section 15 requires selfpolicing modifications of agreements to be ap
proved under that section as comprising part of the complete agreement of the
parties the Commission is not inclined when considering approval to specify the
procedures by which the parties seek to insure that each will fulfill its obligations
to the others The prime concern is whether the agreement is unjustly discrim
inatory as between the carrier parties and whether it is reasonably probable that
the agreement will insure adequate policing Agreement No 15021 Trans
Pacific Freight Conference of Japan 653 658

Selfpolicing provision of agreement will not be disapproved because the power
vested in the neutral body is capable of abuse The Commission must assume
that the conference will live up to its obligation to apply the agreement so that it
adequately and without discrimination polices conference obligations Agree
ment No 15021 TransPacific Freight Conference of Japan Id 658

Proposed increase in the security deposit from 15000 to 25000 required
of conference members was approved on a showing that it was not out of line
with amounts required by other conferences the deposit would not deter carriers
from joining the conference the increase would keep pace with the decrease in
the buying power of the dollar since the time when the conference agreement was
originally adopted and the provision which was intended to strengthen the
self policing program of the conference was in keeping with the Congressional
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policy expressed in the 1961 amendment to section 15 PL 87346 Persian
Guff Outward Freight ConfAgreement 77006 707 711 712

Modification of conference agreement to provide for mandatory rather than
discretionary assessment of damages for breach of the agreement would
strengthen the selfpolicing element of the agreement and would diminish the
chance of discriminatory treatment of members and was therefore approved
Id 712

Modification of conference agreement to provide that secretary of the confer
ences report to the conference the findings of any investigation conducted under
selfpolicing provisions is approved The amendment will assist in accomplish
ing the end of strengthening the selfpolicing system Id 708

Modification of conference agreement to make assessment of damages for
breach mandatory rather than permissive to include a sliding scale of liquidated
damages for breaches not involving nonobservance of the conference tariff and
to provide for liquidated damages in a sum equal to four times the freight the
offending member would have earned had the proper conference rate been
charged is approved The sliding scale should discourage repeated violations
and strengthen the self policing system The amount of and measure of damages
for rate cutting are not out of line with those employed by other conferences
The mandatory provision strengthens the selfpolicing element of the agreement
and diminishes the chance of discriminatory treatment of members Id 709
712

Stability of rates

Agreement between USflag conference members andUSflag nonconference
carriers in the trade between US Gulf ports and Mediterranean ports under
which the nonconference carriers agree to observe the rates of the conference
on certain agricultural commodities is not to be condemned merely because the
more desirable solution to the rate cutting by the nonconference carriers on the
commodities would have been full conference participation Stability of rates
is needed to assure continuity and regularity of service which is in the public
interest the interest of the commerce of the United States and in the interests

of both carriers and shippers Agreement 8765GulfMediterranean Trade
495 499

Supervision of agreements
Section 15 of the Shipping Act does not confer upon steamship conferences

and others subject thereto the right to conduct any of the concerted activities

within its broad sweep unless with the Commissions approval and under its
continuing supervision and control By the same token it is clear that a con

ference and its members lines may not frustrate the Commissionsright and its
duty to he informed at all times as to the nature of their conference activities

Section 15 expressly confers on the Commission the power of disapproval
whether or not previously approved and thus necessarily imposes a continuing
duty upon the Commission to insure that parties to section 15 agreements are

at all times complying with the Act and their approved agreement and that their
operations are not detrimental to the commerce of the United States or contrary
to the public interest Pacific Coast European Conference 27 3234

The legislative history of section 15 makes plain that Congress granted an
antitrust exemption only because it envisioned that the permitted activities
would be subjected to constant and effective government control and regulation
The Alexander Report pointed out that Congress could either restore unrestricted
competition or recognize anticompetitive agreements along lines which would

eliminate the evils flowing therefrom While admitting the advantages of allow
ing steamship agreements and conferences the House Merchant Marine and
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Fisheries Committee was not disposed to recognize them unless the same are
brought under some form of effective government supervision By the enact
ment of PL 87346 Congress has reasserted the original philosophy that ex
emptions from the antitrust laws must be accompanied by effective governmental

supervision and control and has provided new safeguards against the abuses
which such activities make possible and has indicated that there is a need for

even closer surveillance of the operations of conferences under their section 15
agreements Id 34 35

It is not sufficient under the language of section 15 that the Commission be

apprised merely as to the terms of a conference agreement It is essential
also that the Commission know at all times the nature of the activities of the

conference and its members for otherwise it cannot determine whether the

agreement is being complied with and is not being carried out in a way that
violates the Act and is not detrimental to commerce or incompatible with the
public interest Id 35

The requirements of section 15 for effective supervision and control are not
satisfied for all time when an agreement is originally filed and approved and

immunity from Commission surveillance as well as from the antitrust laws does
not set in Section 15 demands that the Commission constantly inspect and if

necessary regulate the activities of persons subject thereto It imposes the duty
and authority of insuring that those who are permitted to engage in activities
which would otherwise be unlawful satisfy the statutory standards not only

at the time they file for initial approval of their agreement but continuously
thereafter The section expressly does this by providing that the Commission

shall disapprove cancel or modify any agreement or any modification or
cancellation thereof whether or not previously approved that the Commission
finds to be contrary to the Actsprovisions Id 35

In conjunction with the grant of power to approve agreements that fall within
the scope of section 15 Congress has imposed on the Commission the continuing

responsibility of regulating and supervising action carrying out these agree
ments It is vitally necessary that the Commission maintain a constant vigil
over the operations of the parties under approved agreements to insure that their
activities conform to the agreements as approved and warrant continued ex
emption from the antitrust laws States Marine Lines Inc v Trans Pacific

Freight Conference of Japan 204 210
Where a neutral body plan as approved provided for an impartial individual

or group independent of any conference member to serve as the Neutral Body

if the person selected was not actually neutral or impartial there was a de

parture from that which the Board had approved The agency was dutybound
to prevent such departure and any conference member was entitled to raise the
same objection and could turn to the agency for relief Whether or not a con

ference member protested or filed a complaint section 22 empowered the agency

to institute an investigation into the matter on its own motion Id 211 212

Voting requirements

Analogies from the field of private contract law cannot be drawn to show
that the majority voting requirements of a conference agreement are invalid
ie that a modification of the basic agreement to make changes in selfpolicing

provisions could not be made without unanimous consent of the parties An

agreement providing for the organization of a conference to operate in our

foreign commerce is necessarily an agreement which attempts to reconcile a
number of divergent interests Such an agreement must provide for the con

tinning commercial operations of a relatively large number of conference

members with as little friction and obstruction as possible The very
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heart of such an agreement is that each individual line relinquishes some of its
freedom of action in exchange for the benefits resulting from participation in
the conference arrangement Agreement No 15021 TransPacific Freight
Conference of Japan 653 656

The concept of majority rule is not uncommon in the ocean freight industry
A good many agreements on file provide for modification by majority rule It
is not unreasonable for a conference to make such a provision in its basic agree

ment provided it is not applied so as to contravene the standards of section 15
There is nothing in the concept of majority rule as applied to proposed modi
fications to conferences self policing rules which renders it discriminatory as
between carriers or shippers detrimental to commerce contrary to the public
interest or otherwise contrary to section 15 A conference member is bound to
the conference agreement and so long as it chooses to remain a member it must
conform to modifications which are regularly made and duly approved by the
Commission Id 657

Conferences system of recording affirmative action on proposed modifications
of agreement by indicating unanimous approval where in fact modification was
not carried unanimously is misleading at best and conferences should adopt a
signature form to correct this situation Id 657

ALASKA STATEHOOD ACT See Jurisdiction

ALEXANDER REPORT See Agreements under Section 15

ALLOWANCES See Rate Making

ARBITRATION See Agreements Under Section 15

AUTHORITY OF COMMISSION See also Jurisdiction Practice and
Procedure

Section 27 which gives the Commission subpoena power in complaint and
violation proceedings in no way impairs or relates to the Commissions power
to demand information in other ways and for other purposes The Commission
has the right to require the submission of information simply because it wants
to know whether the law is being complied with The courts have upheld the
power of the agency administering the Shipping Act to demand information on
suspicion that the law is being violated or to assure itself that it is not and have
recognized the obligation to comply imposed on persons subject not only to section
15 but to the proscriptions embodied in the Act generally Pacific Coast
European Conference 27 36

There is no distinction between the Commissionsauthority regarding breaches
of a conference agreement and its authority regarding violations of the Shipping
Act If a conference departs from the approved rules under which it could
lawfully operate it is violating the Act and if individual members do it is more
than likely that they too are violating the Act Even if a members conduct
happens to involve only a breach of the agreement this would not justify the
conferences refusal to furnish the Commission information It is for the Com
mission to decide in all cases whether a given course of conduct under a section 15

agreement is violative of the Act detrimental to commerce or contrary to the
public interest Id 37

An order to show cause why a conference and its members should not comply
with requests for certain information made by the agency and its Office of
Regulations or in the alternative why the conference agreement should not be
disapproved was expressly provided for by the agencys rules fully specified the
charges against the conference and alleged that the actions of the conference and
its members had prevented the agency from carrying out its statutory duties

1
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and was well within the powers vested in the agency by the Shipping Act Id
38

Statutes of limitation in 18 USC 3282 and 28 USC 2462 relate to proceed

ings criminal or otherwise brought in court and are no bar to the authority
of the Commission to proceed with an investigation Agreements of North
Atlantic Westbound Freight Assn 228 237

Trans Pacific Freight Conference of Japan v FMB and United States 302 F
2d 875 cited for the proposition that the Commission cannot declare anything
unlawful involved the validity of an interim cease and desist order which
had been issued in an attempt to maintain the status quo pending the outcome
of proceedings before the Commission It did not involve any question of the
Commissionsauthority to issue an order to show cause why a tariff rule should
not be declared unlawful for failure to obtain Commission approval under section

15 in circumstances where it has been determined in an appropriate proceeding
that a conference proposes to exceed the scope of its approved section 15 agree
ment Pacific Coast European Conference Port Equalization Rule 623 627

BERTHING SPACE See Discrimination

BROKERAGE

With respect to the payment of brokerage the freight forwarder law is per
missive Congress neither directed that brokerage be paid nor proscribed

agreements among carriers not to pay it or to restrict it to less than 1
Thus it cannot be argued that such agreements in their impact upon an individ
ual member with contrary desires respecting brokerage run counter to the
statute Practices and Agreements of Common Carriers Re Brokerage 51 55

Basically YL 87254 was designed to overcome the Maritime Boards regula

tions which would have eliminated carrier payments of brokerage to freight

forwarders in the export foreign commerce of the United States as being the
source of much malpractice Congress concluded thatbrokerage could be author

ized if forwarder licensing and other safeguards were provided to take care of
malpractices It also found most persuasive testimony by carriers who were

supporting the forwarders that the forwarders services were in fact of value
to them and they were willing and desired to continue to pay a reasonable fee

therefor if permitted to do so Id 55

The interpretation forwarders seek to give the frieight forwarder law that

carriers as a group cannot agree not to pay brokerage is mainifestly inconsistent
with their concession that the language of the law permits an individual carrier
to compensate a forwarder or not and their admission that conferences may
agree to pay brokerage may agree to set an upper limit so long as it is at least

1 of the freight charge and may agree to prohibit brokerage in the domestic
offshore trades although the law expressly applies to these trades Id 56

Brokerage agreements among carriers regulate competition and are within
the plain compass of section 15 Whether they should be disapproved cancelled
or modified in accordance with the amendment made by PL 87346 depends
upon whether they are detrimental to the commerce of the United States There

is 110 occasion for determining what the public interest amendment may add to
section 15 Throughout the longstanding brokerage controversy detriment to
the commerce has been interpreted and applied in a manner to encompass the
public interest Id 57

In view of the Maritime Boards earlier findings in this proceeding that the
forwarding industry makes a valuable contribution to foreign trade and that the
industrys substantial revenue from brokerage is important and in view of the
fact that Congress thereafter provided its own remedy in the form of licensing
conditions precedent to payment and increased regulatory authortiy for dealing



INDEX DIGEST 835

with malpractices which the Board had found and which heavily influenced its
decision prohibiting brokerage and thereby upsetting prior holdings any
revision of the prior holdings must come in a future proceeding as the result of
some new or compelling factors which can stand the test under the several
requirements of section 15 Agreements between common carriers by water in
the export foreign commerce which prohibit brokerage or limit the amount to
less than 1 of freight charges operate to the detriment of the commerce of
the United Slats and are contrary to the public interest in violation of section 15
Agreements respecting brokerage in the offshore trades are excluded from this
ruling since conditions in those trades are materially different and brokerage is
not normally paid Id 59 80

An investigation to determine whether certain US Atlantic ports were being
unduly preferred to other such ports by reason of agreements or practices of
foreign steamship lines in the inbound trade from the United Kingdom and Eire
to regulate payments of commissions to forwarders abroad was within the scope
of the regulatory authority of the Maritime Board The order of investigation
was clearly limited to the practices of respondents as common carriers in the
foreign commerce of the United States as to which they are subject to the
agencys jurisdiction Congress in enacting the freight forwarder law PL
87254 designed to license and regulate the business activities of freight for
warders in the United States and in reenacting section 15 of the same session
did not intend to limit the scope of section 15 to agreements covering payments of
brokerage solely in the outbound trades The freight forwarder law has no
bearing on the application of section 15 to an agreement between carriers to
regulate the payment of commissions abroad in such a manner as to prefer ship
ments to one port to the disadvantage of another Agreements of North Atlantic
Westbound Freight Assn 228236 237

Payment of excessive brokerage is a pernicious practice inimical to the best
interest of shipping in our foreign trade and oppressive to the shipper who must
eventually bear the cost The Commission will review the matter on an industry
wide scale Grace Line Inc v Skips AS Viking Line 432 451

BROKERS See Brokerage

CEASE AND DESIST ORDER

Issuance of a cease and desist order was not required where respondent had
stopped a discriminatory assessment of storage charges International Trading
Corp of Virginia v Fall River Line Pier Inc 219 226

COMMON CARRIERS

Who is common carrier

Where there is an obvious prearrangement that one will gather cargo and
another will actually carry it the holdingout by the former that the cargo will
move to its destination is attributable to the latter to the extent necessary to make
the latters operations pursuant to the arrangement common carrier operations
Thus where two companies have established a service for all who care to ship
general cargo in the Alaskan trade at tariff rates on file with the Commission
one as technical shipper solicits secures and assembles the cargo belonging
to the general public and the other ostensibly as a contract carrier furnishes
and tows the barges which carry the cargo from port to port and each receives
50 of the charges made for carrying the cargo the one who solicits the cargo
is not an ordinary shipper but an intermediary agent through which the barge
operator bolds itself out to the general public as a common carrier This con
clusion is not weakened by the fact that common carrier classification does not

have the same significance results under the Interstate Commerce Act and the
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Shipping Acts or that the ICC may have a more liberal attitude Prior decisions
of the US Maritime Commission to the extent contrary are overruled Puget
Sound Tug Barge Co v Foss Launch Tug Co 43 46 47

Common carrier is not a rigid and unyielding dictionary definition but a
regulatory concept sufficiently flexible to accommodate itself to efforts to secure
the benefits of common carrier status while remaining free to operate independent
of common earriers burdens Where the holding out is indirect through an
agent acting technically as sole shipper under an arrangement with the
carrier this holding out will nevertheless be attributed to the carrier and con

sidered to bring it within the scope of the ancient phrase that a common carrier
is a carrier which holds itself out as willing to carry for the public Where
the service is essentially the carriage of cargo for the general public it is none
the less common carriage because the carrier adopts a device to make it appear
that vessels are serving one shipper whereas they are actually serving many
Id 48

The fact that a carrier was required to make a special arrangement to secure
the business of the sole shipper of sugar from Hawaii to Galveston did not

convert the arrangement into one of contract carriage While it was possible
that in some instances a vessel would carry only sugar it was equally possible
under the tariff that others would carry general cargo The tariff did not com
pel the carrier to exclude general cargo from vessels carrying the sugar The
carrier was faced with economical and practical problems necessitating the
special arrangement Pacific CoastHawaii and AtlanticGulf Hawaii Rate
Increases 260 279 280

Owner of power barge who chartered his vessel for use between Seattle and

Alaska operated it for the charterer under an informal agreement sometimes
partaking of the nature of a joint venture and did not conduct anything com
parable to a recognized service was not operating as a common carrier by water
in the trade and was not required to file a tariff under section 2 of the Inter
coastal Act Investigation of Tariff Filing Practices of Carriers
305 306 307

Operator of tug and barge between Washington and Alaskan ports who carried
building materials construction equipment and used automobiles who neither
advertised nor solicited business who utilized neither formal contracts of

affreightment nor bills of lading whose barge was unsuitable for carrying
ordinary dry cargo who charged by the day and whose profits or losses depended
an his estimates of the transportation time and who operated on no fixed
schedules or routes but would go at any time to any safe port in southeastern
Alaska was not operating as a common carrier by water in the trade and was
not required to file tariffs under section 2 of the Intercoastal Act Id 307

Operator of vessel between Seattle and certain ports in Alaska carrying north
bound any type of cargo with northbound sailings dependent upon prior com
mitments from shippers for utilization of available cargo space on the return
trip with shipments covered by transportation agreements providing for hire
of a stated amount of space for a specified sum of money and disclaimer by the
operator of any responsibility for loss or damage to cargo with no solicitation of
cargo advertisement of services or sailings or sailings at regularly scheduled
intervals with shippers nevertheless knowing that on request the carrier would
advise as to approximate sailing dates with service provided at approximate
monthly frequency and with a weekly marine trade publication listing the car
rier as sailing on a monthly schedule is a common carrier in the trade and must
file tariffs under section 2 of the Intercoastal Act Id 316318

It is not essential to common carrier status that the carrier haul or be willing
to haul any type of cargo A line may be a common carrier of certain com
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modities as long as it is willing to carry those commodities for any shipper
Id 318

Carrier operating between Seattle and ports in western Alaska would be a com
mon carrier even it its sailings were considerably irregular The carrier carried
whatever cargo was offered northbound to the Alaska ports to be served on the
voyage and was assured on each voyage of cargo waiting in Alaska to be loaded
for the return trip to Seattle This is common carrier service One transporting
goods from place to place for hire for such as see fit to employ him whether
usually or occasionally is a common carrier Id 319 320

A common carrier does not lose its status as such because it never advertises
its services or solicits cargo or publishes a sailing schedule or has no regular
routes or ports of call or carries cargo only after it has initially secured a
negotiated written transportation agreement or does not seek or assume an obli
gation to carry for others Id 320

In view of other cargo carried by a carrier it was of no significance on the
question of common carrier noncommon carrier status that its vessel was
specially designed for carriage of frozen fish and generally carried frozen fish and
fishing industry supplies for a few fishing companies in Alaska The carrier
clearly was not a private or industrial carrier Of even less importance was it
that the carrier operating under charter to one shipper might make an occasional
Kona fide tramp sailing It is not necessary to common carrier status for a car
rier to have a freight agent a particular place to load and unload cargo or pro
vide regular and complete terminal service These are among the characteristics
of liner berth operators but such operators are emphatically not the only common
carriers Id 321

A carrier may not avoid common carrier status by insisting on a transporta
tion agreement with each shipper Alt cargo carried for compensation moves on
some form of transportation agreement express or implied Id 321

The fact that a carrier has not sought or willingly assumed common carrier
status and obligations is unimportant since such status and obligations are re
sults of the carriersoperations not its desires Id 321

Carriage of cargo by an incorporated association for its membership with the
only restriction on membership that members shall be licensed to do business in
Alaska and pay a nominal membership fee is the carriage of cargo for the general
public A private as distinguished from a common carrier is essentially a
carrier which carries for itself as distinguished from a carrier which carries for
others Id 326 327

The amendment of 46 USC 404 by Public Law 85739 which exempts vessels
under 150 gross tons owned by cooperative or nonprofit associations transporting

cargo between southeastern Alaska and Seattle from common carrier status
specifically confines the exemption to the provisions of such section It has no
effect upon section 2 of the Intercoastal Act The fact that associations are found
to be common carriers under the Intercoastal Act does not deprive them of the
exemption granted by Public Law 85739 The exemption is not conditioned on
noncommon carrier status Even if common carrier status would deprive them

of the exemption this fact would not determine that they are not common car
riers Id 327329

Membership in au incorporated association a carrier which carries with it

the right to ship and prorata liability with respect to shipments by other mem
bers is a reasonable condition of carriage and so long as it is required of all
shippers alike will certainly not detract from common carrier status Id 329
330

Failure of Commission personnel to advise that an organization which has

furnished full operating details is a common carrier and required to file tariffs
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in no way militates against Commission decision that the organization is a com
mon carrier and required to file Neither would a direct statement by the staff
that the organization is not a common carrier However an inquiry by a carrier
as to its status is not evidence that it is a common carrier and proof of such
inquiry is not admissible for that purpose Id 330

Contract carrier

Carriage of filler cargo by means of such devices as purchasing the cargo
from the shipper in Seattle and reselling to the shipper in Alaska at a profit
calculated to yield the carrier the amount it would have received as payment for
carrying the cargo or multipletowing of barges or carriage for principal
shippers under contract even when filler cargo was carried was contract
carriage Puget Sound Tug Barge Co v Foss Launch Tug Co 43 48

Dual carriers

Agreement between carriers is not unlawful merely because of the possibility
that a mixture of common and contract cargoes may be carried on one vessel
or barge tow on the same voyage The better approach is that such a mixture
may not be used to evade regulation and must not result in a carriersavoidance
of its common carrier obligations with respect to the fair nonpreferential and
nondiscriminatory treatment of shippers Agreement 8492 Between T F Koll
mar Inc and Wagner Tug Boat Co 511 519

Commission decision in Docket 976 7 FMC 511 is a precedent for holding
that tendem tow of Foss barge containing contract cargo with Northland barge
containing common carrier cargo solicited by Northland a non vessel owning
common carrier is not illegal per se Moreover Foss practice of hauling con
tract cargo southbound rather than returning empty after its equipment is em
ployed to transport common carrier cargo north does not constitute an unlawful
dual capacity operation Puget Sound Tug and Barge Co v Foss Launch
Tug Co 611616

Duty of common carrier

To rely upon structural differences in vessels in the banana trade as an excuse
to avoid common carrier obligations would go far toward eliminating such obli
gations Nor is a refusal to carry goods for many justified by fear that they
cannot cooperate in using available space It is the common carriers duty to
offer the space and give the shippers the chance to devise cooperative means of
using it If multiple utilization proves impossible shippers will recognize this
and accept the fact that the space can only be utilized on an exclusive basis
Consolo v Flota Mercante Grancolombiana S A 635 639

Engaging in other activities

The Shipping Act does not preclude a common carrier by water from per
forming services other than transportation by water on the high seas

but contemplates and authorizes the performance by such carrier of socalled
incidental services including pickup and delivery service The definition of
other persons in section 1 of the Act was not intended to preclude common
carriers from engaging in the other specified activities but simply to bring
within the ambit of the Act those persons who do engage therein Matson Navi

gation CoContainer Freight Tariffs 480 490
CONTRACT RATES See Dual Rates

DAMAGES See Reparations

DEMURRAGE See also Preference or Prejudice

Position that a terminal operator may not increase its demurrage charges
regardless of the amount of notice given as to shipments consigned to or already
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on its facilities is untenable It would be unreasonable to hold that a terminal
must continue in effect the rates and rules applicable when a cargo first landed

no matter how long that cargo might be left on the facility This would mean
that a terminal could only change its rates when its facility bad no cargo at
all or that a terminal could charge different rates for identical services depend
ing on the date the cargo happened to arrive A fortiori it would be unreason
able to attempt to apply such a principle to cargoes merely routed to the facility
but which have not arrived at the time of a rate change Selden Oo v

Galveston Wharves 679 681 682

Complainant could not escape liability for payment of increased demurrage
charges for cargo left on respondents terminal facility because of an alleged
ambiguity in respondents tariffs and invoices Invoices referred to storage
charges and a local tariff item provided for removal of cargo to storage without
liability of the terminal and subject to a reasonable charge for storage if the
cargo was not removed by the owner within a reasonable time The tariff item
was to be construed as giving the terminal the option to remove goods to storage
and as fixing liability and the local tariff contained no charges for storage or
pier demurrage The terminals tariff circular set forth the charges for cargo
left on the pier after expiration of free time Complainant could have removed
its goods when it received notice that the charges whatever they might have
been termed on the invoices were increased Id 682

DEPARTMENT OF AGRICULTURE See Agreements under Section 15
Discrimination

DETRIMENT TO COMMERCE See Agreements under Section 15 Brokerage
Rates Stevedoring Travel Agents

DEVICES TO DEFEAT APPLICABLE RATES

Where an officer of the shipper knew of an inspection report which showed that
the rate applicable on a shipment of cotton was the rate originally charged by
the carrier and nevertheless the shipper continued to press for and even
tually secured a lower rate ie transportation at less than the rates or charges
that would otherwise be applicable the shippers successful campaign to compel
the carrier to refund part of the original freight payment was conducted know
ingly and willfully within the meaning of the first paragraph of section 16 of
the Shipping Act States Marine Lines fiohenberg BrothersViolation of
Section 16 1 7

A demand on a carrier for a lower rate unsupported by factual proof or even

attempted proof that the cargo is entitled to carriage at the lower rate consti
tutes a device which is unjust unfair and forbidden by the first paragraph of
section 16 of the Shipping Act Id 7

Where the carrier charged and collected the proper tariff rate on cotton ship
ped abroad the applicability of the rate having been established by weighing of
the cotton by a Bureau engaged to assist in enforcing tariff rates and charges
of the conference of which the carrier was a member and thereafter the carrier
yielded to requests of the shipper and revised its charges to apnly rates which it
knew were not applicable by revising the correct billing as shown on its bill of
lading through the substitution of an incorrect billing such a corrected billing
constituted false billing within the meaning of the second paragraph of section
16 of the Shipping Act The agreement to make a refund was an unfair or un
just means of obtaining less than the regular rates established and enforced by
the carrier Id 9 10

By a preponderance of credible evidence a shipper was shown to have know
ingly and willfully directly by an unjust or unfair means obtained transporta
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tion by water of cotton at less than the rates or charges which would otherwise
be applicable in violation of section 16 of the Shipping Act Id 13

By a preponderance of credible evidence a common carrier by water was shown
to have directly and in conjunction with another person knowingly to have
allowed a person to obtain transportation of cotton at less than the regular rates

or charges then established and enforced by the carrier by means of false billing
and by unjust or unfair device or means in violation of section 16 of the Shipping
Act Id 13

Pro rata return of payments for carrying cargo in order to avoid profitmaking
will not be considered a violation of the Shipping Act 1916 Tariff Filing Prac
tices of CarriersUnited States and Alaska 303 330

Prior requirement of filing rates in the export trade within 30 days after they
became effective does not mean that a carrier way publish and file a rate and

then charge a different rate at will and without ever filing such different rate
U is not consistent for a carrier to publish and maintain one rate ad infinitum

and yet contend that its regular rate was something else Under such theory
which ignores the rate actually published and any need to perfect changes
therein the principle of a regular rate would vanish and a violation of section
16 could seldom be shown United States Lines Gondrand Bros Section 16

Violation 464 469

The command of section 16 Second is absolute that a carrier shall not by false
means or by other unfair or unjust means directly or indirectly allow a person

to obtain transportation at less than the regular rate It is not necessary to
show discrimination as bbetween shippers of the commodity involved Id 470

The fact that a carrier practiced no deception upon the person receiving a
rebate did not mean that the arrangement was above board so that there was

no violation of section 16 Second The fact that a rebate was being received was
not known even to all of the carriersofficials who should have been aware of it
and was not known to or ascertainable by the shipping public The carrier vio

lated section 16 Second by using an unjust or unfair device or means Id 470
471

The words any person as used in section 16 Second are fully as broad as the

words shipper consignor consignee forwarder broker or other person used
in the first paragraph of the section While the first paragraph was added to the

section some 20 years after section 16 Second was enacted section 16 Second
uses the broad and unqualified language any person and it is clear that in

enacting the first paragraph Congress sought parity of penalities for allowing
and obbiining unlawful rates Id 471 472

While an arrangement under which a carrier charged and collected the con
ference rate on a shipment of logs and later refunded to the forwarder and agent
of the consignee an amount sufficient to adjust the freight charges to reflect
lower nonconference rates might be described as false billing in view of the
submission and payment in the first instance of bills of lading and freight bills
that both parties knew did not reflect the rates ultimately charged the arrange
ment unquestionably constituted an unjust or unfair device or means prohibited
by section 16 Id 472

Repayment of a portion of the sums received from a carrier as a rebate does
not cure the illegality and has no bearing on that matter Id 472

DISCONTINUANCE OF SERVICE See also Emnbargoes Preference and
Prejudice

The Commission has no power to require that common carrier service be in
augurated and its authority under section 16 First relative to discontinuance of
an established service is at best restricted The Commission lacks power to
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prevent indefinitely a common carrier by water from abandoning service There
is a marked difference between the Commissionsauthority over discontinuance
of service by water carriers and the authority of agencies such as the ICC over
carriers who hold certificates of public convenience and necessity and must
secure permission to abandon service San Diego Harbor Comm v Matson
Navigation Co 394 400 401

DISCRIMINATION See also Agreements under Section 15 Reparation
Preference and Prejudice Surcharges Volume Rates

It is essential to establish an existing and effective competitive relationship in
cases of port discrimination The need for such a relationship is obvious for the
evil which Congress sought to correct when it included localities and ports in
the prohibitions of sections 16 and 17 was the unnatural diversion of cargo from
one port to another by common carriers through the medium of unjustly discrim
inatory rates or charges Thus to the extent that cargo is diverted from one
port to another the two ports occupy a competitive relationship with respect
to the diverted cargo West Indies Fruit Co v Flota Mercante Graneolom
biana SA 66 72

Where all of a carriers space suitable for the carriage of bananas to both
Galveston and Baltimore was contracted for pursuant to twoyear forward
booking contracts so that admittedly there was no diversion of cargo from
Galveston to Baltimore there is no existing and effective competitive relationship
between the ports and hence no discrimination between ports in violation of
sections 16 and 17 An allegation that diversion from Galveston was merely de
layed and would take place in the future was not supported by any evidence
that such diversion should it occur would be to Baltimore Id 73

One instance of refusal by a pier operator to allocate berthing space on the
ground that another vessel with a prior reservation was due to arrive followed
by allocation of the space requested when the operator was confronted by com
plainant with information that no vessel was due to arrive on or near the date
involved did not constitute proof of undue or unjust discrimination or undue
disadvantage International Trading Corp of Virginia v Fall River Line Pier
Inc 219 222 223

Where a pier operator allocated a maximum of 25000 square feet of storage
space to complainant but permitted complainantscompetitor to use twice that
much space and the space allocated to complainant was adequate for its needs
although in one instance complainant after the pier operator objected was
allowed to unload a cargo requiring 30000 square feet there was no showing
of undue or unjust discriminaton or undue disadvantage Id 222 223 225

Practice of pier operator in billing complainant and a subsidiary corporation
for storage charges assessed under rates and free time allowances different from
rates charged and allowances given to complainantscompetitor was unjustly
discriminatory Id 225 226

The fact that the sole shipper of sugar from Hawaii to Galveston was the only

shipper which could qualify tinder a sugar freighting agreement did not mean
that the agreement was an unjustly discriminatory special contract A non
existent shipper cannot be discriminated against and there was no foreseeable
prospect of a change in the situation Pacific CoastHawaii and AtlanticGulf
Hawaii General Increases in Rates 260 280

Testimony failed to show port discrimination in violation of the Act In

order to justify conclusions of port discrimination it must be found that the
preferred port is actually competitive with the complaining port that the dis
crimination complained of is the proximate cause of injury to the complaining
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port and that the discrimination is undue or unjust Alcoa Steamship Co
Inc v CAVN 345 364

It is contended that the agreement by eliminating the possibility of rate com
petition on specified commodities while nonconference competition exists as to
other commodities discriminates against Agriculture visavis shippers of other
commodities This contention even if valid overlooks the fact that Agriculture
has a number of alternatives if it decides these conference rates are too high
It has the legal right under the cargo preference laws to use foreignflag vessels
in any case up to 50 percent of the cargo and if no USflag vessels are available
at fair and reasonable rates it may use foreignflag vessels for all of the cargo
Or it may as it has done in the past ship via USflag tramp vessels These
choices in addition to Agriculturesability to ship over alternative routes are
sufficient to insure that the rates on the commodities in question are kept
reasonable

While Agriculture is the predominant shipper it is not the sole shipper of
certain commodities as to which carriers agreed to observe conference rates and
the agreement applies with equal effect and without discrimination to all ship
pers of such commodities There can be no unjust discrimination against a
shipper under the Shipping Act unless another similarly situated shipper with
whom the complaining shipper competes is preferred The fact that shippers
of other than the agreement commodities are in the same position before and
after the agreement cannot be said to be a preference in favor of those shippers
For the same reasons the agreement does not cause undue or unreasonable
prejudice or disadvantage to Agriculture under section 17 of the Act because

fixed noncompetitive rates on the agreement commodities prefer shippers
of other commodities on which there are variable competitive rates If actual
unjust discrimination or unreasonable prejudice or disadvantage results in the
future the Act provides means for remedying the situation including the power
to modify or withdraw approval Id 500

Where a carrier charged and Collected different rates from similarly situated
shippers on green coffee from French Somaliland to New York for the identical
transportation service it violated section 16 First with respect to undue
preference and prejudice and section 17 with respect to unjust discrimination
Hellenic LinesSections 16 and 17 Violations 673 674 675

A carrier is bound by the acts of its agent who having authority to quote rates
booked cargo at different rates to users of the carriers services identically sit
uated The carrier was not on trial for penalties nor charged with a mis
demeanor and it cannot escape responsibility by contending that intent is a
prerequisite to a finding of violations of sections 16 First and 17 The offense
is committed by the mere doing of the act and the queston of intent is not in
volved As to the carriers denial of any actual fault it knew that an intensely
competitive situation or rate war existed and it failed to take precautionary
steps in granting authority to its agent to quote whatever rates would meet the
competition Id 675 676

An agreement for the use of a public terminal facility at a rental which
deviates from the terminals regular tariff provisions may run afoul of the
Shipping Acts proscriptions and must be scrutinized for any illegal discrimina
tion or prejudice that may result Such an agreement however is not unlawful
or unreasonable merely because it does not follow the terminals tariff charges
Agreement 9905Port of Seattle Alaska SS Co 792 800

Where inter alia there was no showing that cargo had been or would be
diverted from a carrier to another carrier which was the lessee of terminal
facilities under an agreement providing for a rental formula at less than full



INDEX DIGEST 843 tariff charges and the objecting carrier had not been refused asimilar lease since the lessor modified itsprevious 100 policy nounlawful discrimination or prej udice was shown Id801 Where respondent misquoted the contract rate toashipper not aparty toadual rate contract and such rate was relied onbycomplainant consignee also not aparty toadual rate contract respondent did not violate section 17inthereafter charging and collecting the non contract rate There was nodis crimination asbetween shippers since the sbipper was afforded anopportunity toexecute aconference contract There was nodiscrimination asbetween con signees since there vas noevidence that respondent offered or did not offer acontract tocomplainant scompetitor or did not accord complainant any other opportunity itaccorded the competitor As toapossible violation of section 14b which provides that dual rate contracts must beavailable toall shippers and consignees onequal terms and conditions use byCongress of tbe term available did not require respondent toaffirmatively offer complainant anopportunity toexecute adual rate contract asacondition precedent tocbarging the non contract rate Aicbmann Huber vBloomfield Steamsbip Co 811 813 DUAL COMMON AND CONTRACT CARRIERS See Common Carriers DUAL RATES See also Discrimination Use of two rates onsugar from Hawaii toGalveston did not constitute adual rate system Tbe carrier indicated itswillingness tocancel tbe bigher rate and the Commission would assume tbat itwill dosoTberefore tbe question of the existence of adual rate system need not beconsidered However tbere was nothing inthe tariff or inthe sugar freighting agreement which required ashipper toship all or any fixed portion of his sugar during the period of the agreement Pacific CoastjHawaii and Atlantic Gulf Hawaii General Increases inRates 260 280 281 Article of agreement which undertakes witbout qualification tobind noncon ference lines tocbarge conference rates oncertain commodities covered bytbe agreement must beclarified inview of the fact that the commodities are covered bytbe conference sdual rate system and the nonconference lines cannot use such asystem with tbe Commission sapproval Since the parties apparently intended that the nonconference lines adhere toone set of rates tbe rates given bythe conference tocontract shippers the agreement will beapproved with amodification making clear that the rates quoted inthe tariffs of the noncon ference lines for agreement commodities are single rates and not anextension or application of the conference sdual rate system Agreement 8765 Between USFlag Oarriers intbe Gulf Mediterranean Trade 495 501 Approval in1948 of conference agreement providing for institution of dual rate system was not enough under section 15tovalidate the institution of anactual dual rate scheme nor the shipper scontract adopted aspart thereof Ever since the 1954 Isbrandtsen court decision approval of the system and of the contract itself bas been required The 1959 Anglo Canadian court decision was merely arestatement of the lawand not afirst time bolding that particular dual rate contracts required Commission approval Parsons and Whittemore Inc vJohnson Line 720 727 729 Permission granted toTrans Pacific Freight Conference Hong Kong toextend the scope of itsdual rate system toinclude asdestination ports the Pacific Coast ports inCalifornia Oregon and Washington holding inabeyance request toinclude ports inHawaii Canada and Alaska Trans Pacific Freight Conference Hong Kong Dual Rate Contract 784



844 INDEX DIGEST DUE PROCESS See Practice and PrO cedure Rate aking StevedO ring ELEVATORS See Terminal Facilities EMBARGOES Financial loss generally isnot justification for the imposition of anembargo which isanemergency measure toberesO rted toonly where there iscOngestion of traffic or when itisimpossible totransport cargo Offered because of physical limitatiO nsof the carrier Inthe absence of ashowing Ofemergency anoff shO recarrier must comply with the filing and time requirements OfsectiO n2Ofthe IntercO astal Act inorder todiscontinue any part or all of itscOmmO ncarrier service Carrier was required towithdraw and cancel embargO esand substitute therefor new schedules filed pursuant tosection 2AHBull Steam hip Co 133 135 136 The conditions that warrant anembargo are limited and must constitute nnimpossibility totransport Financial loss does not justify imposition of anembargo Anembargo notice which stated that future shipments WQuld nQt beaccepted because Qf the carrier sfailure tosucceed inestablishing minimum charges was illegal Inorder todiscontinue service the carrier must withdraw and cancel itsnQticeand file with the Cammission pursuant tosection 2Qf the Intercoastal Act new tariff schedules which must befiled at least thirty days prior tothe effective date Qf discQntinuance of service Sea Land Service Inc Discontinuance of JacksQnville PuertQ RicO Service 646 648 EQUALIZATION See Port Equalization EVIDENCE See also Agreements under Section 15Devices toDefeat Appli cable Rates Practice and Procedure ArepQrt Qf the OargQ InspectiQn Division Qf the Pacific Cargo Inspection Bureau astothe density Qf bales of cotton involved affecting the applicability Qf atariff rate was entitled toprobative force NOQbjectiQn was made toitsreceipt inevidence itsaccuracy was never effectively chiallenged itsauthenticity was corroborated bythe CQnduct Qf the parties and there was novalid evidence tocounteract itsforce Dock receipts showing adifferent density were not con clusive inthe absence of any shQwing that the information therein was based oninspection and measurement of bales Measurement bylongshoremen dQes nQt impeach the accuracy Qf measurements inthe absence of proO fthat 10ngshO remen are incapable of taking accurate measurements States Marine Lines Hohen berg Brothers ViolatiQn of SectiQn 1611012The technical evidentiary requirements sometimes called the cOmmO nlawexclusionary rules donot apply inproceedings befQre the Commission The ef ficient perfQrmance Ofthe CommissiO nsregulatO ryfunctiO nsdemands that the COmmissiQn find the truth asexpeditiously aspossible Strict evidentiary rules are not conducive toexpedition ifthey are made the vehicle for innumerable QbjectiO nswhich result inmuch delay and confusion IfUPO ncon sideratiQn Qf the whole record itisfOund that some of the evidence admitted isnot substantial and should bedisregarded infOrmulating the proposed agency actiO nthat can readily bedQne The harm that may flow from ignoring evi dentiary niceties and formalities issmall incomparison with that occasioned byneedless squabbles over strict evidentiary principles Unapproved SectiO n15Agreements South African Trade 159 167 168 Neither the Administrative Procedure Act nor the CommissiO nsRules exclude hearsay evidence and the hearsay rule has been expressly held inapplicable inadministrative proceedings The weight tobeaccorded hearsay should not beconfused with itsadmissibility IfcOmpetent under the criteria applicable



INDEX DIGEST 845 IIIinanadministrative proceeding the statement isreceivable inevidence and may beused tosupport ancy action ifthere isat least some other supporting proof inthe record of adirect nature Id169 Testimony does not become sacrosanct when uncontradicted nor isself serving testimony automatically tobediscredited These are factors tobeconsidered indetermining the validity and probati vevalue of the Destimony and the infer ences that may properly bedrawn therefrom inlight of all the evidence Un approved Section 15Agreement Coal toJapan Korea 295 302 EXCEPTIONS Astatement of racts submitted asanexception tothe Examiner sfindings which did not specify the findings excepted toor the findings which the Examiner should have made does not comply with Rule 13hwhich requires that exceptions indicate with particularity alleged errors inthe initial decision United States Lines and Gondrand Brothers Violation of Section 16464 468 EXCLUSIVE PATRONAGE CONTRACTS See Dual Rates FAIR RETURN See Rate Making FALSE BILLING See Devices toDefeat Applicable Rates FIGHTING SHIP Carriers which considered taldng measures I3gainst another carrier such asblanketing itssailings and which might have made threats todosoinretaliation for the carrier sgiving them ahard time byundercutting their rates and byrefusing tojoin inanapproV1ed agreement unless given rate concessions did not violate section 14Second of the Shipping Act Unapproved Section 15Agreements South African Trade 159 193 Due regard tothe intention of Congress makes the Commission hold that operating fighting ships onone hand and cutting rates for cargo carried onvessels regularly employed onthe ather are two different methods of competitive opel lation The Alexander Committee srecommendation which Congress fol lowed inenacting section 14Second was intended toand does prohi bit putting insteamers tofight the competition but was not intended toand does not pro hibit the cutting of rates onregular boats even toanunremunerative level Respondent did not increase sailings change sailing dates or inany way change itsnormal operating pattern Skips AjS Viking Line vGrace Line Inc 432 449 450 FINDINGS INFORMER CASES See Brokerage Common Carriers Rate Making Rates Filing of Reparation FORWARD BOOKING See Discrimination FORWARDERS AND FORWARDING See Brokerage FREIGHT FORWARDERS See Brokerage GENERAL ORDER 83See Agreements Under Section 15HEARINGS See Practice and Procedure HOBBS ACT See Agreements Under Section 15INITIAL ORRECOMMENDED DECISIONS See Practice and Procedure INTERCOASTAL SHIPPING ACT 1933 See Common Carriers Embargoes Jurisdiction Rate Making Rates Filing of Reparation Terminal Areas INTERSTATE COMMERCE ACT See Common Carriers Discontinuance of Service Jurisdiction Rates Filing of Single Factor Rates
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JURISDICTION

Section 303e3 of the Interstate Commerce Act which provides that any
common carrier by motor vehicle which was also engaged in operations between
the United States and Alaska as a common carrier by water subject to regulation
by the Commission under the Shipping Act of 1916 and the Intercoastal Shipping
Act of 1933 prior to January 3 1959 and has so operated since that time shall
as to such operations remain subject to the jurisdiction of the Maritime Com
mission does not change a non vessel owning common carrier in the Alaskan
trade to a forwarder subject to ICC jurisdiction The legislative history of the
section together with the firmlyfixed Congressional policy evidenced by section
57 of the Alaska Statehood Act are conclusive as to the jurisdiction of the Mari
time Commission Puget Sound Tug Barge Co v Foss Launch Tug Co
43 49 50

A grain elevator carrying on the business of furnishing terminal facilities in
connection with common carriers by water is a person subject to regulation by
the Maritime Commission under the 1916 Act although in its grain storage func
tions it can be regulated by the Secretary of Agriculture under the United
States Warehouse Act California Stevedore Ballast Co v Stockton Port
District 75 81

Agreement between two carriers operators on essential United States foreign
trade routes which agreement would result in the transfer of the liner fleet
and the entire business of one carrier to the other with the former agreeing
not to compete in the services transferred without consent of the latter is subject
to the Commissionsjurisdiction must be filed with the Commission may not
be carried out until approved may be approved by the Commission with modifi
cations if required and may be disapproved if found to operate to the detriment
of commerce of the United States or contrary to the public interest Agreement
No 8555 Between Isbrandtsen Steamship Co Inc Isbrandtsen Co Inc and
American Export Lines Inc 125 131

Where a Neutral Body assessed fines against a conference member solely be
cause it refused to grant the Neutral Body access to its records and the member
challenged the qualifications of the Neutral Body to act as a neutral body thus
raising as a principal issue the question of whether the conference had carried

out its neutral body system in conformity with the agreement which the agency
had approved the Commissionsjurisdiction over the issues was not defeated
because the controversy had its inception in the Neutral Bodys efforts to in
vestigate alleged malpractices in a foreigntoforeign trade The conference
agreement itself covered foreigntoforeign trade and the United States com
merce which predominated in the trade and the Neutral Body was set up to
function in exactly the same manner in both trades The agreement and its
amendments of which the neutral body system was one therefore required
the Agencys approval and continuing supervision Having failed to establish
a separate conference for the foreigntoforeign trade the members cannot per
suasively or validly contend that the agreement must be treated as if it were
really two agreements States Marine Lines Inc v Trans Pacific Freimht Conf
of Japan 204 212 213

A pier operator which held itself out as a modern terminal capable of servicing
any type of ocean common carrier which made no effort to restrict its services
to contract carriers and at whose pier some general cargo was discharged over
a three year period is an other person subject to the Shipping Act Interna
tional Trading Corp of Virginia v Falls River Line Pier Inc 219 225

The second paragraph of section 17 referring to other persons subject to this
act applies to domestic commerce insofar as terminal operators are concerned
J M Altieri v Puerto Rico Ports Authority 416 418
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Maritime Commission finding that single factor rates of an ocean carrier
which include pickup and delivery service performed by motor carriers as agents
are valid does not remove the motor carrier from ICC jurisdiction and does not
mean that the Maritime Commission is attempting to exercise concurrent juris
diction over the motor carriers contrary to section 33 of the Shipping Act The
pickup and delivery service is subject to regulation by the Maritime Commis
sion as a service authorized by the Shipping Act offered by a common carrier
subject to that Act The motor carrier remains subject to ICC regulation
Matson Navigation CoContainer Freight Tariffs 480 491

An investigation of possible violations of the Shipping Act is a regulatory and
administrative proceeding The Act is not a criminal statute Provisions of the
Act giving the Government the right to seek monetary penalties in appropriate
cases does not transform the Act into a criminal or penal statute The function
of adjudicating such penalties is confided to the courts The Commission is em
powered solely to regulate and its jurisdiction and functions are purely regula
tory and administrative Hellenic LinesSections 16 and 17 Violations 673
675

Arbitration clause in ShippersRate Agreement cannot oust the Commission of
jurisdiction to hear and determine complaints of violations of the Shipping Act
In this respect the decision of the District of Columbia Circuit in Swift Co v
FMC is controlling Parsons and Whittemore Inc v Johnson Line 720 730

The Commission has jurisdiction over the level of travel agents commissions
set pursuant to conference agreements The Commission does not claim juris
diction to set the specific level of compensation nor may it rule on the reasonable
ness of commissions fixed by individual carriers operating in United States for
eign commerce The jurisdiction involved is that which directs the Commission
to disapprove cancel or modify an agreement when the activities of the parties
thereunder are incompatible with any of the section 15 standards The fact that
commissions are paid to persons who may not be subject to the Act is beside the
point since the agreement regarding commission levels is between common car
riers by water all of whom are subject to the Act Investigation of Passenger
Steamship Conferences Regarding Travel Agents 737 754 755

OTHER PERSONS See Common Carriers Jurisdiction

OVERCHARGES See Reparation

PASSENGER STEAMSHIP CONFERENCES See Travel Agents

PICKUP AND DELIVERY SERVICE See Rates Filing Of Terminal Areas

POOLING AGREEMENTS See Agreements Under Section 15

PORT EQUALIZATION

Provision in a conference agreement authorizing regulation of competition by
the establishment of uniform rates for the transportation of cargo does not
authorize institution of a port equalization rule under which the conference mem
bers absorb part of a shippers inland freight expense equal to the difference be
tween the cost he would incur in delivering the shipment at the loading port
nearest the shipmentspoint of origin and the cost in delivering at a more distant
port Such a plan is not conventional or routine rate making among carriers It
is a new arrangement for the regulation and control of competition Port equali

zation raises questions of possible unfairness unjust discrimination and deteri

ment to commerce all matters included in the standards for adjudging the

approvability of agreements under section 15 and may bring into play the require

ments of sections 16 and 17 Pacific Coast European Conference Port Equaliza

tion Rule 623 630
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Provisions of PL 87346 added to section 15 authorizing a conference to
effectuate without prior Commission approval tariff rates fares and charges
and classifications rules and regulations explanatory thereof specifically bars
effectuation of a port equalization plan in the absence of section 15 approval
Though worded as an exception to the approval requirements of section 15
the quoted lanuguage was intended by Congress as shown by legislative history
to limit conference authority absent additional approval strictly to the rate
making activity therein provided for Id 631632

PORTS See Discrimination Port Equalization Preference and Prejudice
PRACTICE AND PROCEDURE See also Evidence

In general

The Commission will not hold on motion of an opponent of a rate decrease
supported by Hearing Counsel and unopposed by the proponents of the rate
that a suspended but presently effective rate for the carriage of zinc from the
United States to Puerto Rico is unjust and unreasonable when the record made
was wholly unsatisfactory To enter an order under such circumstances would

be detrimental to the public interest and contravene sound regulatory princi
ples While the failure of the proponents of the rate decrease to sustain their
burden of proof would normally result in cancellation of the rate and while the

proponents were unconcerned about the consequences the Commission is very
much concerned with the merits of the matter and not with procedural techni
calities Considering the special dependence of Puerto Rico and Alaska and
Hawaii on ocean shipping coupled with the continuing regulatory responsi
bility placed upon the Commission by Congress it is basic that just and reason
able rates and practices by carriers serving their ports must be assured to the
full extent legally possible Therefore the matter must be remanded to the

Examiner for further hearing even though this will give proponents of the rate
a second chance to meet their burden of proof Rates and Practices in Atlantic
GulfPuerto Rico Trade 141 142148

Burden of proof

Disapproval of agreement on the basis that proponents of the agreement had
the burden under Rule 10o of proving that it was not violative of any of the
statutory provisions specified in the order of the Commission instituting the
investigation and that proponents had failed to meet the burden of proving
that the agreement was lawful was an oversimplification of the problem and
a misconstruction of Rule 10o as applied to the proceeding Since there was
ample evidence on which to base a decision on the merits the case did not turn
on and it was unnecessary to discuss questions involving burden of proof
Alcoa Steamship Co Inc v CAVN 345 358

Under section 7c of the Administrative Procedure Act and Rule 10o
of the CommissionsRules the burden of proving that a rate is unjust and un
reasonable is on complainant Alaska Livestock Trading Co Inc v Aleutian
Marine Transport Co Inc 387 391

Complaints

Where the extent of injury suffered by complainant could not be determined
because of the confusion in the record concerning the relationship of complain
ant and its alleged whollyowned subsidiary which should have been allowed
to become a party complainant the proceeding was remanded to the Examiner
to authorize an amendment to the complaint to bring in the subsidiary and to
determine the amount of reparation due International Trading Corp of Vir
ginia v Falls River Line Pier Inc 219 225 226
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To determine in complaint proceeding whether respondent a forwarder in con
nection with a common carrier by water was a common carrier by water subject
to section 18 would extend the proceeding beyond the scope of complainants
allegations Assuming that respondent had been required but failed to file a
tariff as a common carrier by water complainant failed to prove he was damaged
thereby or entitled to reparation Birnbach v La Flor De Mayo Express Co
716 719

Discovery and production of documents
The CommissionsRule 12k relating to discovery and production of docu

ments is a valid exercise of authority under sectio 204b of the 1936 Act The
explicit grant by Congress of subpoena power to the Commission does not make
needlessly duplicative any device for the discovery and production of documents
so that such device cannot be deemed necessary within the meaning of section
204b which authorizes the Commission to adopt all necessary rules and regu
lations to carry out its powers duties and functions To attribute to Con
gress an intent to limit the Commission to the issuance of subpoenas in every
investigation in which the Commission sought information would render nuga
tory the power granted in section 204b Moreover Congress intended that
necessary be given the meaning of convenient useful appropriate suitable
proper or conducive to the end sought Agreements Etc of North Atlantic
Westbound Freight Assn 228 230 231

The power of the Commission to direct the production of documents in the
manner prescribed by its Rule 12k is impliedly contained in the 1916 Act Sec
tion 22 of that Act authorizes the Commission to investigate any alleged violation
of the Act in such manner and by such means and make such order as it deems
proper The Rule is consistent with the regulatory system embodied in the Act
Id 231 232

Failure of Congress in enacting Public Law 87346 to include 1 a proposed
amendment to section 15 of the 1916 Act which would have required that no

agreement be approved unless it a designated a person for service of process
within the United States and b contained a provision that every signatory
to the agreement would provide records wherever located in response to a
proper section 21 order and 2 a proposed amendment to section 21 to impose
the same requirements upon every common carrier engaged in the foreign com
merce of the United States did not declare the intent of Congress to deprive
the Commission of the power to obtain documents overseas The legislative his
tory of the amendments clearly showed that Congress felt that the Commission
already possessed the power sought and chose to leave the law as it was The
use of the CommissionsRule 12k for the production of documents held over
seas far from being out of harmony with the Act was in complete accord there
with Id 232 233

The Commission may require the production of documents held overseas by
foreign steamship lines subject to its jurisdiction Whether the documents are
called for under section 21 of the 1916 Act or Rule 12k of the Commissions
Rules is immaterial There is no basis in law or reason for restricting the appli
cation of Rule 12k to the territorial confines of the United States The courts
have held that the Commissionspowers under section 21 are not limited territo
rially Id 234 235

Goad cause was shown for motion for production of documents held overseas
when hearing counsel sought to secure the material requested by voluntary sub
mission and the documents requested were specified with particularity and were
prima facie relevant and material to the proper determination of the issues
Id 237



850 INDEX DIGEST IIProduction of documents located overseas will berequired notwithstanding the fact that the Government of the United Kingdom has forbidden respondent carriers toproduce them Should the documents not beforthcoming the Com mission will choose itscourse of action from several alternatives after careful consideration of the problem Id237 Motion of Japanese flag carrier tovacate section 21order requiring ittopro duce documents located overseas inconnection with aninvestigation into the activities of the carrier relating totransportation aboard itsships of cargo moving from United States ports must bedenied The Commission has the duty toexpend every effort compatible with sound regulation toobtain the informa tion necessary tothe determination that all who engage inour commerce dosoincompliance with the lawThe carrier while admittedly Obligated 00obey the laws of Japan chose toengage inthe commerce of the United States and isequally obligated tomeet the terms and conditions imposed byCongress The shipping laws must beadministered impartially and this isimpossible iftheir application istoturn onthe incidental or accidental circumstance that needed information isnot phys ically located within the United States Mitsui Steamship Co Ltd Alleged Rebates toAGraf Co 248 252 253 Itcannot beemphasized too strongly that asrespects regulation of the com petitive practices of water carriers all carriers regardless of flag or nationality are placed onanequal footing under our laws Itisaprime concern of these laws toinsure that competition among carriers for cargo moving inUnited States foreign commerce should beopen and above board with nocurtain of secrecy preventing the disclosure of pertinent data tothe Commission Foreign flag carriers although charged with the responsibilities imposed byour laws are also the recipients of the benefits they confer Id253 There isnointernational custom or practice that would require the United States Government toresort tothe courts of another country toobtain informa tion needed inthe exercise of itssovereign jurisdiction and functions More over the Japanese Government saide memoire refers tosuch documents asmight befound within the territorial jurisdiction of Japan whereas the information sought here from aJapanese flag carrier appears tobelocated inthe United Kingdom Other representations of the Japanese Government indicate that cooperation will beextended inthose cases which donot prejudice the interests of Japan but itisnot indicated or shown how the interests of Japan are or can beprejudiced bythe Commission sorder for the Japanese carrier toproduce documents located overseas and such prejudice iscertainly not self evident Even ifthe documents were located inJapan the trade involved isnot animport or export trade of Japan but isthe United States export trade from Pacific Coast ports toEuropean ports Id254 While Japan has alegitimate interest inprotecting itscitizens from unjust or discriminatory treatment at the hands of aforeign government where inconnection with asection 21order requiring aJapanese flag carrier toproduce documents located overseas there isnobasis for any suggestion of such discrim ination and onthe contrary the sole purpose of the Commission sinquiry istoinsure that the carrier asaparticipant inUnited States commerce isobserving requirements of United States lawwhich all other carriers operating inour foreign commerce must observe itwould bediscriminatory infavor of the carrier and against all other carriers ifthe inquiry were not carried out The Com mission cannot believe that the purpose of the Japanese Government istosecure for itscitizens either undue preference or unwarranted immunity under the laws of those countries inwhich they conduct their business Id254



INDEX DIGEST 851 Hearing Counsel Where respondents inaninvestigation of possible violations of the Shipping Act 1916 were notified bythe agency sorders of the possible proscribed activity the areas of their operations the periods of time tobeinvestigated and were given adequate opportunity toprepare the Examiner was not warranted inrequiring Public Counsel tofurnish respondents ontwo separate occasions with detailed statements of charges or violations intended tobeurged or inpost poning respondents cross examination until completion of Public Counsel sentire evidentiary presentation The agency sorders clearly satisfied the requirements of Subsection 5a3of the Administrative Procedure Act and the agency sRule 10cIndemanding statements from Public Counsel respondents were seeking tohave them ineffect modify the issues of lawand facts Only the agency has the power toamend itsorders or tomodify issues of lawand facts stated initsorders Unapproved Section 15Agreements South African Trade 159 166 Inaformal investigation ordered bythe agency Public Counsel has the duty toinsure that relevant and probative evidence isdeveloped tothe fullest extent possible His primary mission istoget the pertinent information often from the persons least interested ingiving itDemands made onPublic Counsel for state ments particularizing charges or violations amounted toputting himontrial for the fact that aninvestigation had been ordered The statements at best represented only estimates of possible findings one being presented before and another during the hearings Such statements are not provided for inthe rules and the practice of requiring them should bediscontinued Id166 167 The exclusion of Hearing Counsel from aninvestigatory proceeding would leave respondents unopposed and free tostate without fear of contradiction any and all contentions nomatter how frivolous they may beNo cross examination of witnesses and norebuttal testimony or evidence would beproduced Con tentions for such aresult cannot betaken seriously Pacific Coast European Conference Exclusive Patronage Contracts 383 384 Section 22of the Shipping Act 1916 authorizing the Commission toconduct investigations insuch manner and bysuch means and make such order asitdeems proper clearly gives the Commission authority toallow participation of Hearing Counsel inaninvestigative proceeding Decisions of the Commission relating tothe practice of requiring from Hearing Counsel particularizations of charges against respondents toCommission orders of investigation are not inconsistent with Rule 3band donot affect the primary mission of Hearing Counsel toobtain pertinent information inthe discharge of his duty tothe public interest toinsure that all probative evidence relevant tomatters under investiga tion isdeveloped tothe fullest possible extent Toargue that Hearing Counsel may not after developing afull and complete record take any position regarding what that record shows defies logic Rule 3bprovides that Hearing Counsel shall actively participate inany proceeding towhich heisaparty tothe extent required bythe public interest Hearing Counsel may file exceptions tothe Recommended Decision insuch aproceeding Id384 386 Towhatever extent the issues and contentions made byHearing Counsel inastatement made after completion of his case and before cross examination or rebuttal departed from his prehearing statements they were clearly within the scope of the order of investigation and ifrespondents believed the order defective they should have petitioned the Commission for modification The statement was anunexpected windfall torespondents which innoway prejudiced their case or denied them due process However such statements should bediscontinued Unapproved Section 15Agreements Japan Korea Okinawa Trade 606 607



852 INDEX DIGEST Hearings Where anorder toshow cause gave aconference and itsmembers notice of the issues involved refusal tosupply information tothe Commission and time toprepare tomeet them and the questions raised bythe order and bythe cor respondence between the conference and the agency which preceded the order were purely legal there was nofactual issue and hence there was nooccasion tocompile anevidentiary record inahearing The conference and itsmembers were given ample opportunity tosubmit additional material onboth the facts and the lawbut they at notime offered anything else and were content tostand ontheir position asadvanced inoral argument and inprior letters tothe agency The proceeding quite adequately satisfied the requirements of due process Pacific Ooast European Conference 2739The Commission would not make findings or conclusions astothe common car rier non common carrier status of arespondent ifthe evidentiary hearing was unfair even ifsuch unfairness was not serious enough toamount toadenial of due process Where the Examiner refused topermit counsel for respondent toargue orally the merits of itscase exercising his discretion under Rule 10xany possible disadvantage torespondent was cured byitswritten brief and exceptions and the opportunity was declined toargue the case orally before the Commission The Commission does not simply affirm reverse or modify aninitial decision itfinds the facts and applies the lawafter full consideration of aparty sarguments As tothe claim that the Examiner heard oral argument from anintervener the counsel for intervener was allowed tomake astatement which asinnosense anargumentou the merits of the case aud respoudeut scouusel was giveu the same right but proceeded toattempt tomake adetailed legal argumeut onthe commou carrier uon common carrier status of respondent The Examiner was not guilty of any impropriety or much less denial of due process of lawwheu herefused onobjection of another interveuer topermit oral argu ment Aclaim that the Examiner refused toreceive further testimony from respoudent unless itelected torecall acertaiu witness was plainly contrary tothe facts Tariff Filing Practices of Carriers Betweeu Contiguous States of United States and Alaska 305 310 316 Where aconference and itsmembers fail tofile for approval aport equaliza tonrule and the Commission issued ashow cause order why the rule which had beeu filed asatariff ameudmeut should not bedeclared unlawful and stricken from the tariff the conference and itsmembers were not entitled toanevidentiary hearing No factual issues were involved but simply aninquiry astowhether the rule was authorized bythe basic conference agreement and ifnot whether itwas anew agreement or modification of anexisting agreement subject toapproval uuder sectiou 15Pacific Coast European Conference Port Equalizatiou Rule 623 625 626 Rule 10ndoes not give respondents the right topresent evidence and cross examine witnesses iushow cause proceedings since the rule isnot applicable tosuch proceed iugs Rule 5gwhich goverP ssuch proceedings allows for dis cretiou iuadapting the show cause procedure tothe requiremeuts of aparticular case Ifithad been intended that Rule 10ubeapplicable toshow cause pro ceedings aspecific reference tothat effect would have been included inRule 5gId626 27Order toshow cause why aconference tariff rule should not bedeclared uulawful and providing for filing of affid avits and memoranda of lawand oral argu ment but uot for auevidentiary hearing was not incousistent with Commission position inasking court toremand acase where petitioners were seeking review of astaff letter asafinal order of the Commission No hearing had been held
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respondents were accorded opportunity for a hearing consonant with the issues
to be determined Id 627

Rule 5e relating to answers to complaints and Rule 7 b relating to ad
ditional time to file documents are not applicable to show cause proceedings
Rule 5g which governs such proceedings does not specify a time limit for
replies to show cause orders Thus where respondents made no application for
an enlargement of time to file replies nor asserted why they were unable to
reply to an order in the time allotted their claims that they were not timely
notified of matters of fact and law asserted in the order were frivolous Id

627 628
Motion to dismiss show cause proceeding on the ground that an evidentiary

hearing was not provided was denied The Federal Maritime Board had previ
ously held that such a hearing was not required where the sole questions were of
law Court cases have affirmed the power of the agency to determine whether
an agreement subject to section 15 approval exists and to take appropriate
action Id 628 629

Initial and recommended decisions

While entitled to weight any recommended or initial decision which comes
before the Commission for review remains only a recommendation Upon re
view thereof the Commission trust exercise all the powers it would have in

making the initial decision including determinations of Mw fact policy and
discretion Where the Commission finds upon consideration of the entire record
that substantial errors were committed it must alter the Examinersdisposition
of the case to whatever extent is necessary in its judgment to cure the errors and
discharge its responsibility for insuring that the ultimate decision is correct
Unapproved Section 15 AgreementSouth African Trade 159 162

Investigation violations
An investigation by the Commission of possible violations of the Shipping

Act 1916 is an administrative proceeding and not a penal or criminal trial
The Commission has no power to punish past conduct It cannot impose penal
ties monetary or otherwise for violating the Acts provisions That may be
done only in a penalty suit brought in a district court by the Department of
Justice Unapproved Section 15 AgreementsSouth African Trade 159
165

Where the Commission is formally investigating possible violations of the
Shipping Act 1916 the essentials of a full and fair hearing can easily be ob
served without attempting to convert the proceeding into some sort of penal or
criminal trial The procedures and evidentiary rules which govern a criminal
trial are wholly unnecessary to the objectives and proper conduct of the Com
missions proceedings An investigation is indispensable to the administrative
regulatory function and may be undertaken merely on suspicion that the law
is being violated or even just because the agency wants assurance that it is
not Id 165

Where an order of investigation admittedly raised questions as to whether
there was an unified agreement and whether it had been carried out and called
for an investigation under section 15 any activity violative of that section in
cluding failure to file was necessarily put in issue If the order was not as
exact as it might have been it must be remembered that it was an order for an
administrative investigation and not a statement of charges in a penal action
It constituted adequate notice of the matters of fact and law under inquiry
which is all that is required in this type of proceeding Unapproved Section
15 AgreementCoal to JapanKorea 295 302
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PRACTICES See also Discrimination Reparation Stevedoring

The unjust and unreasonable practices relating to or connected with the
receiving handling storing or delivery of property intended to fall within the
coverage of section 17 are shipping practices A terminal operatorsrefusal to
refund an admitted overpayment of demurrage charges and unilaterally offset

ting the amount against a disputed claim of the operator against complainant
does not warrant relief under section 17 By the time the operator refused to
refund the money the purely shipping aspects of the transaction had been com
pleted The matter is one for the courts if the action of the terminal op
erator were one of a series of such occurrences a practice might be spelled out
that would invoke the coverage of section 17 One instance of such conduct
cannot be found to be a practice within the meaning of the last paragraph of
section 17 7 M Alter v Puerto Rico Ports Authority 416 419 420

In view of the fact that the present method of declaring shipping weights for
export purposes on green salted hides is not sufficiently set forth in carrier tar
iffs nor uniformly applied the Commission proposes a rule which will allow
carriers to adopt a scale or a scale deduction rule and to require shippers to
furnish a weighing certificate or dock receipt from an inland carrier the cer
tificate to be certified or attested by the signature of the shippers supplier of
the hides For purchase lots which are split by the shipper after purchase into
two or more shipments a weighing certificate covering the entire purchase lot
may be provided and the shipping weight shall be determined from a compu
tation of the average weight of the hides in said purchase lot Weighing Prac
tices in re Green Hide Shipments 699 703705

PREFERENCE AND PREJUDICE See also Brokerage Discrimination
Surcharges

The manifest purpose of sections 16 and 17 is to require common carriers
subject to the Act to accord like treatment to all shippers who apply for and
receive the same service Prejudice to one shipper to be unjust must ordi
narily be such that it constitutes a source of positive advantage to another
There must be at least two interests involved in any case of preference prej

udice or discrimination and it is essential that there be established an existing
and effective competitive relationship between the two interests This com
petitive relationship is necessary not only to show the extent to which the com
plaining shipper was damaged by the alleged preference prejudice or discrimi
nation its establishment is also necessary to prove the violation itself In
order to prove a violation of sections 16 and 17 it is necessary first to establish
the competitive relationship itself Proof of the character intensity and effect
of the relationship is necessary to prove the amount of damages and to sustain
an award of reparations West Indies Fruit Co v Flota Mercante Gran
colombiana SA 66 69 70

Where 1 respondent carrier charged the same rate for the carriage of ba
nanas from Ecuador to Galveston as to Baltimore which is 400 miles farther

2 complainants shippersimporters at Galveston total sales in the socalled
common market were 6 of their total imports through Galveston but only 3
of the fruit carried on respondentsvessels went to the common market and 3

only 18 of hundreds of buyers in the common market purchased bananas from
complainants and North Atlantic importers there was no substantial evidence
to show that complainants bananas compete with bananas imported into Balti
more Complainants principal witness had no conception of the percentage of
fruit imported into Baltimore on respondents vessels actually purchased by the
18 buyers in question Complainants burden under Rule 100 of proving the
fact of the necessary competitive relationship cannot be satisfied by mere as
sertions of competition unsupported by substantial evidence of record Id 70
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Charges that a carrier discriminated against shippers importers and the Port
of Galveston and preferred banana importers into Baltimore and the Port of
Baltimore are not sustained by evidence showing rates cost of service etc to
New York Philadelphia Charleston or New Orleans Id 71 72

Carriers van measurement rule based on the outside measurement of the van

did not subject a shipper using insulated vans to undue and unreasonable prej
udice and disadvantage in violation of section 16 or to any discrimination
Matson Navigation CoVan MeasurementHeavy Cargo Rules 239 246

It was unnecessary for the Commission to define the action it might properly
take under section 16 First where an established service was sought to be dis

continued because neither undue or unreasonable preference to Los Angeles nor
undue or unreasonable prejudice to San Diego was shown as a result of a car
riers withdrawal from inbound service to San Diego from Hawaii The carrier
was motivated by its judgment regarding the economics of the situation not by

intent to prefer or prejudice one port or the other In the carriersopinion there
was a lack of San Diego Hawaii tonnage to support even a limited regular service
and the evidence did not warrant an opposite view San Diego Harbor Comm
v Matson Navigation Co 394 401

It did not follow from the fact that a carrierspast San Diego service was in
efficient and uneconomical because largely one way and irregularly offered and
that the carrier made no special effort to develop the San Diego trade that the
carrier had unjustly prejudiced San Diego when it discontinued inbound serv
ice from San Diego and refused to inaugurate outbound service There were
good reasons for the primarily inbound service and little in the way of tonnage
to justify the time and expense of furnishing outbound service Moreover a
significant portion of the San Diego cargo potential was not new Hawaiian
traffic but traffic moving through Los Angeles which would have been diverted to
San Diego Id 402

Undue preference and prejudice under section 16 First must be established
by clear and convincing proof Further similarity of transportation con
ditions is a necessary element of undue preference and prejudice Conditions
need not be identical but should at least be comparable So far as concerned

Hawaiian cargo there was no similarity but a great disparity between trans

portation conditions at the ports alleged to be prejudiced and preferred San
Diego and Los Angeles by a carriers action in discontinuing inbound service
to San Diego from Hawaii and refusing to provide outbound service No vio
lation of section 16 First could be found Id 402

Refusal of terminal operator to refund overpayment of 4017 for demurrage
charges is not a violation of section 16 since complainant importer failed to

slow a disparity between the treatment accorded him and that accorded other
importers J M Altieri v Puerto Rico Ports Authority 416 418

Respondents rate cutting in the Venezuelan trade was not shown to have

subjected complainant to unreasonable prejudice and disadvantage in violation
of section 16 Respondentscut rates if not met by rates as low or lower were

effective equally to take cargo away from all other operators not just com
plainant Skips AS Viking Line v Grace Line Inc 432 450

The fact that under an agreement between two carriers the rate on the same

commodity moving on the same barge operated by one of the carriers might

be different does not mean that preference or prejudice to shippers would

result The carriers publish their rates and file them with the Commission

and thus shippers are aware of any rate variance and can exercise their choice

of carriers Agreement 8492 Between T F Kolimar Inc and Wagner Tug
Boat Co 511 519 520



856 INDEX DIGEST Acarrier isbound bythe acts of itsagent who having authority toquote rates booked cargo at different rates tousers of the carrier sservices identically situated The carrier was not ontrial for penalties nor charged with amis demeanor and itcannot escape responsibility bycontending that intent isaprerequisite toafinding of violations of sections 16First and 17The offense iscommitted bythe mere doing of the act and the question of intent isnot involved As tothe carrier sdenial of any actual fault itknew that anintensely competitive situation or rate war existed and itfailed totake precautionary steps ingranting authority toitsagent toquote whatever rates would meet the competition Hellenic Lines Sections 16and 17Violations 673 675 676 Where acarrier charged and collected different rates from similarly situated shippers ongreen coffee from French Somaliland toNew York for the identical transportation service itviolated section 16First with respect toundue prefer ence and prejudice and section 17with respect tounjust discrimination Id676 677 Anagreement for the use of apublic terminal facility at arental which deviates from the terminal sregular tariff provisions may run afoul of the Ship ping Act sproscriptions and must bescrutinized for any illegal discrimination or prejudice that may result Such anagreement however isnot unlawful or unreasonable merely because itdoes not follow the terminal stariff charges Agreement 8905 Port of Seattle Alaska SSCo 792 800 Where inter alia there was noshowing that cargo had been or would bediverted from acarrier toanother carrier which was the lessee of terminal facilities under anagreement providing for arental formula at less than full tariff charges and the objecting carrier had not been refused asimilar lease since the lessor modified itsprevious 1000 0policy nounlawful discrimination or prejudice was shown Id801 PUBLIC INTEREST See Agreements Under Section 15Brokerage Stevedoring PUBLIC LAW 87254 See Brokerage PUBLIC LAW 87346 See Agreements Under Section 15Port Equalization Practice and Procedure RATE MAKING Ingeneral The facts regarding the Alaska trade are sosimilar tothose inthe Puerto Rico trade astojustify following the principles laid down inAtlantic Gulf Puerto Rico General Increases inRates and Charges 7FMC 87Lethe cost of property used but not owned bythe carriers should not beincluded inthe rate base the prudent investment standard todetermine fair value of property being devoted tothe service inthe domestic off shore trades should beused and working capital should beanamount approximately equal toone round average voyage expense of each ship inthe service General Increases inAlaskan Rates and Charges 563 581 582 Afflliates of carrier The shipping public isentitled toprotection from the siphoning off of revenues byaffiliates of the regulated carrier Thus the profits derived bythe carrier sprincipal stockholders for services rendered tothe carrier were credited tothe carrier snet profit after taxes Pacific Coast Hawaii and Atlantic Gulf Hawaii General Increases inRates 260 282 Profits realized from terminal and management operations performed byllffiliates of the regulated carrier should becredited tothe regulated trade
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Allocation of expenses
In rate making proceedings where allocation of voyage expenses was necessary

as between the regulated and non regulated trades to determine the adequacy of
revenue in the regulated trade allocation made principally on the basis of ton
mile prorate formulae was proper The use of revenue prorate formulae in the
case of joint operations in the trade to Puerto Rico and to the Dominican Repub
lic would cause distortion of the operating results in the Puerto Rican trade
since the revenue per ton in this trade was lower and the costs of discharge of
cargo higher than in the Dominican trade Atlantic GulfPuerto Rico Con
ference General Increase in Rates and Charges 87 97100

Where the question was whether a carrierscharge for transporting insulated
cargovans from California to Hawaii was just and reasonable determination
of vessel expense per revenue ton by dividing the average vessel expense of
voyages terminated during the applicable period carrying insulated vans by the
average revenue tons carried was proper The method resulted in allocation
of vessel expense attributable to westbound movement to Loaded cargo vans
which more west The carrier correctly excluded both revenue and cost data
on eastbound vans from its cost study Matson Navigation CoVan Measure

mentHeavy Cargo Rules 239 243 244
Where the question was whether a carrierscharge for transporting insulated

cargovans from California to Hawaii was just and reasonable determination

of unloading costs utilizing the expense of an outsideowned derrick barge
rather than a whirly crane on the carrierscontainership dock at Honolulu was
proper The carrier could use the whirly crane on occasion but the container
ships must have first call on the dock and its equipment The accuracy of an
assumption that the containership dock and crane could be used part time would

be highly questionable In any event any reasonable foreseeable use of the
carrierowned shoreside equipment instead of the derrick crane would not
decrease future cargo handling cost enough to make the proposed charge per van
more than Is just and reasonable Id 244 245

Division of administrative and general expense between a carriers shipping
and nonshipping activities was proper in rate making proceeding Pacific Coast
Hawaii and Atlantic GulfHawaii General Increases in Rates 260 287

Prorating of administrative and general expense as between a carrier in an

offshore trade and its wholly owned subsidized subsidiary on a revenue basis
pursuant to the subsidiarys subsidy contract was proper There was no show

ing that amounts chargeable to the offshore carrier were unreasonable or exces
sive Id 287

Where direct allocations are impossible or impracticable expenses should be
allocated between passenger and freight services on the basis of the relation
that the expenses incurred in the passenger and freight operations separately
bear to the total expenses incurred in the operation of both Administrative
expenses should follow the expenses to which they relate If revenues were used

as a basis of allocating expenses the increase in revenue resulting from a freight
rate increase would result in an increased allocation of expenses A rate increase

might be used as the basis for a further increase in rates Accordingly adminis
trative expenses were allocated on a voyage expense basis between passenger

and freight services Id 267 288

Adoption of an allocation formula for operatinng expenses based upon a ratio
of the cubic measurement of sugar to total cargo carried was not unreasonable
or inaccurate particularly when a major part of the overall calculations was
based upon direct costs It was not necessary for the carrier to submit a break

down of actual cost figures for every operating expense or to take into account
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the factor of broken stowage Increased Rates on Sugar AtlanticGulf Puerto
Rico Trade 404 410

For ratemaking purposes it was necessary to separate the carriers subsidized
and unsubsidized voyages and as to the unsubsidized voyages the domestic
operations to and from Guam and foreign operations in order to determine the
carriers experience solely in the Guam trade Sines the unsubsidized opera
tions were conducted with assigned ships and separate voyage accounts were
kept covering such operations ship operating expenses and depreciation incurred
relative to such ships were directly apportioned to that service General In
creases in Rates PacificAtlanticGuam Trade 423 425

Income and expense of shipping operations not directly apportionable were
divided between the subsidized and unsubsidized services in the ratio of ter

minated voyage expenses of the unsubsidized operations to terminated voyage
expenses of all voyages terminating in the accounting period The same ratio
was used to apportion overhead expenses less agency fees commissions and
brokerage earned and depreciation expense other than ships Overhead ex
penses were allocated on the basis of voyage expense They should follow the
expense to which they relate Id 425

Allocation between the regulated West Coast Puerto Rico and nonregulated
RoundtheWorld service trades of vessel operating expenses depreciation
overhead vessel and other asset values on a modified revenue prorate basis was

proper Elimination of cargo expenses which are higher in United States and
Puerto Rican ports than in other ports served by the carrier from both total
revenues and West CoastPuerto Rican revenues and determination of the

revenue prorate from the remaining figures was reasonable since it resulted in
an apportionment of expenses in a realistic manner Pacific CoastPuerto Rico

General Increase in Rates 525 530
Allocation of costs on an outofpocket basis to determine net income is im

proper The carriers Puerto Rican service is an integral part of its Roundthe

World operation and each segment of the service should bear its proportionate
share of the overall expenses of the carrier Use unit method under which

voyage expenses on the West Coast Puerto Rican leg would be allocated on the
basis of days and then expenses on that leg allocated on the basis of Puerto
Rican tonnage to total tonnage fails to take into consideration the carriers

cost in repositioning vessels on the North Atlantic after calls at Puerto Rico
since it counts only the days consumed in the voyage from the West Coast to
Puerto Rico Id 530 531

Capitol gains

Capital gains realized by the carrier from the sale of vessels used in the trade
belong to investors not to shippers Depreciation expenses should not be di
minished by a capital gain There should be no deduction from the depreciation
base of replacement ships by reason of such capital gains Matson Navigation
Co Hawaiian Rate Case Pacific CoastHawaii and AtlanticGuifEfawaii

General Increase in Rates 260 287

Commodity rates

Application of Cleveland rates on commodities moving from Erie Buffalo
Rochester Oswego and Ogdensburg whenever rates from those ports have not
been established and in circumstances where carriers are receptive to requests
for establishment of lower rates in advance of a prospective movement of a com
modity not specifically described is simply a refinement of the common and
reasonable practice of carriers to publish a general cargo rate in their com
modity tariffs pending the development of some traffic movement The fact
that the distance from Cleveland to foreign destinations is farther than from the



other ports is only one important consideration in formulating a reasonable rate
and only if other factors are relatively equal does distance control The Cleve
land Rate Rule is not detrimental to commerce or otherwise unlawful particu

larly in the light of the carriers willingness to establish departures therefrom
upon reasonable request Rate Practices of ConferencesGreat Lakes to Europe
118 119123

Tariff rates from Toronto or Hamilton which are lower than those on the same

commodities from Erie Buffalo Rochester Oswego and Ogdensburg and rates
from the latter ports which are lower on some commodities than rates from the
Canadian ports are not inherently unlawful Where rates from Toronto and
Hamilton are not made in consideration of or in relation to rates from United

States ports the former rates must meet competitive rates of a Canadian confer
ence which publishes dual rates from Canadian ports no competition with or
loss of traffic to Toronto or Hamilton was shown transportation via Toronto or
Hamilton is uneconomical for goods produced in the United States and rates
from Oswego must be related to rates from the port of New York higher rates
from the United States ports than from the Canadian ports on the same com
modities were not shown to be detrimental to the commerce of the United States
or otherwise unlawful Id 119123

The Commission will not hold on motion of an opponent of a rate decrease
supported by Hearing Counsel and unopposed by the proponents of the rate that
a suspended but presently effective rate for the carriage of zinc from the United
States to Puerto Rico is unjust and unreasonable when the record made was
wholly unsatisfactory To enter an order under such circumstances would be
detrimental to the public interest and contravene sound regulatory principles
While the failure of the proponents of the rate decrease to sustain their burden
of proof would normally result in cancellation of the rate and while the propo
nents were unconcerned about the consequences the Commission is very much
concerned with the merits of the matter and not with procedural technicalities

Considering the special dependence of Puerto Rico and Alaska and Hawaii on
ocean shipping coupled with the continuing regulatory responsibility placed upon
the Commission by Congress it is basic that just and reasonable rates and prac
tices by carriers serving their ports must be assured to the full extent legally
possible Therefore the matter must be remanded to the Examiner for further
hearing even though this will give proponents of the rate a second chance to
meet their burden of proof Rates and Practices in AtlanticGulfPuerto Rico
Trade 141 142148

A proposed 26 rate increase on fruit and vegetables from Kailua and Kawai
hae to Honolulu was not unjust or unreasonable where the carrier had suffered
losses on such service in 1960 it was doubtful that the service would be profitable
even at the new rates the rates were half or less than half of the regular class
rates at which most other traffic moved and the carriers rate of return on all
of its operations even under increased tariffs would remain low Increased
Rates within Hawaii 151 157

Carriers rule which provides that when rates are applied on a measurement
basis to cargo vans they shall apply to the outside dimensions of the van is
clearly just and reasonable on its face Space on shipboard is what an ocean
carrier has to sell It is just and reasonable for a carrier to measure shipspace
occupied by the shippers cargo carrying van and charge the shipper for that
space Matson Navigation Co Van MeasurementHeavy Cargo Rules 239
241242

Where a carriers rate rule provided that charges for carrying cargo by van
uninsulated should be based in effect on the inside measurement of the van

later shippers began shipping cargo in insulated vans the ratio of inside to out

775 794 06556
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side measurement of which was approximately 71 compared to 9194 for
uninsulated vans with the result that the carriers revenue for carrying an
insulated van declined considerably and the carrier changed the rule to provide
that charges should be based on the outside measurement of the van which had
been the rule at the beginning of van movement the carrierscharge for trans
porting cargovans which was determined by application of the changed rule
to the rate which had remained unchanged except for general rate increases
was just and reasonable when supported by its study of cost and operating
results made along conventional lines Id 241233

Contention that a carrier reduced its vancargo rate below a fair and re
munerative basis with the intent of driving out or otherwise injuring a competing
carrier and hence according to section 19 of the Shipping Act 1916 cannot
increase such rate unless after hearing the Commission finds that the preposed
increase rests upon changed conditions other than the elimination of competition
failed for complete lack of proof Assuming that the carrier did reduce its rates
below a fair and remunerative basis the record established that the competing
carrier amended its rate rule so as to decrease charges before the carrier made its
similar move Id 246

Even if a shipper bad been able to show that a carrier had induced it to build
vans by some character of express or implied assurance that charges would
remain at a certain level such showing would have availed the shipper nothing
Changes in rates are not invalidated by a preexisting contract of a carrier not
to change its rates Id 246

Failure to raise rates on tinplate molasses in bulk dry fertilizer and fuel oil
while raising rates generally was justified to retain recaptured business as to
tinplate meet rates of island shippers in their own tanker as to molasses meet
Japanese and Canadian competition as to dry fertilizer and meet rates of oil
companies vessels as to fuel oil Pacific CoastHawaii and AtlanticGulf
Hawaii General Increases in Rates 260 273 274

Where although the nature of shipments of military household goods by the
van lines and by MSTS is the same the services performed are identical and
the cargoes move side by side in the same ship the carrier is justified in charging
MSTS a lower rate because of differences in the expense burdens In the case of
MSTS cargo the carrier has no solicitation costs and its administrative costs
are reduced in that stevedoring tallying and manifesting are performed at the
expense of the Government abbreviated tariff categories eliminate the necessity
of classification and the history of MSTS shipments shows lower damage costs
Id 274 275

The competitive position of Hawaiian pineapple visavis foreign pineapple and
California fruits is not a basis for establishing rates nor a reason for treating
pineapple differently than other general cargo commodities in connection with a
general rate increase Molasses and sugar on which rates were not raised are
not comparable cargoes simply on the basis of their being backhaul cargoes To
create an unreasonable or unjust discrimination more significant similarities than
the mere fact of a backhaul must be shown Similarities in handling and facilities
used must be present Id 275277

Where respondent showed that its present rate on sugar 650 per 100 pounds
any quantity refined or turbinated in bags from ports in Puerto Rico to
Atlantic ports of the United States is insufficient by a wide margin to pay the
full cost of carrying sugar based on operating and financial data for 1961 pro
posed increased rates are not fully compensatory respondent estimates that
average handling costs would be reduced because of required palletization and
that on shipments of 500 tons or more clerical and accounting costs would be
lower the proposed rates 650 minimum 500 short tons and 75 any quantity
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are found to be lower than just and reasonable maximum rates and are not
otherwise shown to be unlawful Accordingly the proposed rates are just and
reasonable American Union Transport IncRates on Sugar 334 335 336

Act of Congress 39 USC 487a authorizing the Postmaster General to enter
into contracts for the carriage of mail between Seward and the Aleutians and
providing that the contractor shall furnish and use in the service a safe and

seaworthy boat of sufficient size to provide adequate space for mail passengers
and freight was not intended to amend the Shipping Act 1916 by requiring the
application of different standards as to the reasonableness of rates in the trade

covered by the mail contract Alaska Livestock Trading Co Inc v Aleutian
Marine Transport Co Inc 387 391 392

The fact that a carrier has operated at a loss in the service supports the view
that the present rate on wool from Chernofski to Seattle is not too high The fact
that a carrier may lose money on its overall operation is of some value in deter
mining the reasonableness of the rate an a particular commodity although it is
not controlling Id 392

Where evidence as to the proper stowage factor to be used in determining the
cubic measurement per gross ton of sugar varied from 43 cu ft to 56 cu ft per
gross ton it was reasonable to use a factor of 45 cu ft which was in conformity
with an established reference manual Increased Rates on Sugar in Atlantic
Gulf Puerto Rico Trade 404 410

Cost finding is not an exact science All that is required is that the results
obtained represent a reasonably close approximation of the assignable costs
Carriers decision that a rate on sugar must reflect cargo handling costs and a
proper allocation of vessel operating expense with some contribution toward
overhead and depreciation and other expenses of operation is a decision within
the province of the carriers managerial discretion Carrier is not required to
base the rate for carrying sugar from Puerto Rico to North Atlantic ports on
an added traffic theory because of the imbalance of the trade in favor of the south

bound traffic Id 411 412

Carriers tariffs contain a rate for the carriage of cement in bulk which rate
is available to all commercial shippers The fact that it is carried in bulk and
for only one shipper is not controlling in this proceeding The controlling fact
is that it is common carriage subject to tariff rates and available to any private
shipper While the carrier did not charge the proper tariff rate during 1959
and part of 1960 this does not warrant excluding it from consideration An
investigation into the lawfulness of rates is not a proper proceeding for an ad
judication of alleged violations of law Transportation of bulk cement is a part
of the service covered by rates under investigation and the revenues and expenses
therefrom will be considered in testing the reasonableness of the proposed rates
General Increases in Rates Pacific AtlanticGuam Trade 423 426

The facts that increased rates on roofing and paint commodities would result
in an almost complete cessation of traffic movement are more than the traffic
can bear and the carriers did not prove that existing rates were noncompensa
tory and are not sufficient basis for holding that the increased rates will be unjust
and unreasonable A shippers or a commoditys competitive position is not a
basis for establishing rates nor a reason for treating them differently from other
general cargo commodities and where shippers fail to show that a commodity
subsidizes other traffic or bears more than its fair share of carriers expense a
justification for exemption from a general rate increase has not been established
Pacific CoastPuerto Rico General Increase in Rates 525 534

With respect to disapproving a rate the Commissionspower is strictly limited
It can disapprove a rate in domestic trade but only if it finds that the rate
exceeds a just and reasonable figure A rate which yields the cost of loading
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carrying and delivering the cargo plus the cargos pro rata share of general
expense a moderate contribution to profit and no more is a just and reasonable
rate Matson Navigation Co Pallets and ContainersPacific CoastHawaii
Trade771 772

Carriers rate of235 per pallet for the transportation of empty pallets from
Pacific Coast ports to Hawaii is just and reasonable where it yields the cost
of loading carrying and delivering plus the cargos pro rata share of general
expense and a moderate contribution to profit Allowing for adjustments in
cost figures by calculating vessel depreciation on a 25yearlife basis by allocation
on a revenue prorate formula rather than a vessel operating expense ratio and
by considering savings effected by using as dunnage pallets carried as cargo
the resulting profit of 12 per pallet would be well within the permissible range
The fact that the impact of the increased cost of moving empty pallets would
be adverse and perhaps severe does not authorize the Commission to strike down
the increased rate Id 772 774 775

Comparison with rates of other carrier

While a comparison of a rate under study with rates of other carriers is an
acceptable test of the reasonableness of the former the persuasiveness of the
test varies directly with the similarity of the circumstances surrounding the
rates of the different carriers The passage of eight years in times of progressive
inflation weakens the probative value of the comparison to the point where it is
of little value particularly where it has little or no support based on other
record evidence Alaska Livestock Trading Co Inc v Aleutian Marine Trans
port Co Inc 387 391

The fact that the rate of another carrier on wool from Chernofski Alaska to
Seattle was the equivalent of approximately eight dollars per hundredweight does
not establish that respondentsrate equivalent to about ten dollars is unreason
ably high The services that gave rise to the eight dollar charge are not
now available and the service involved carriage by respondent to Kodiak and
by another carrier to Seattle At the time there was no direct service A com

parison of rates in these two situations is of only limited value if any Id 391
While the existence of a rate on wool from Chernofski Alaska to Seward of

75 cents per cubic foot in 1954 does not prove the reasonableness of the present
rate of 110 from Chernofski to Seattle a much greater distance it is of some
value in support of the 7 easonableness of the present rate Id 392

Where comparison of respondentsrates with other carriers rates in the trade
showed that they averaged 15 per cent less than those of complainant but when
wharfage and delivery charges were added they were comparable respondents
rates were not unreasonably low Puget Sound Tug and Barge Co v Foss
Launch Tug Co 611 619

Depreciation

Where vessels were transferred from A H Bull New Jersey to A H Bull
Delaware in a transaction involving another corporation organized to facilitate
consummation of the transaction the values placed upon the vessels when they
were acquired by A H Bull Delaware which values were higher than those
carried on the books of A H Bull New Jersey were not a proper basis for
allowing depreciation Such a basis would disregard and eliminate from con
sideration 10 years of depreciation which shippers have already paid The same
assets continued to serve the trade after as before the transaction Atlantic
GulfPuerto Rico General Increase in Rates and Charges 87 107 108

Residual scrap values accord with the conventional longstanding practice of
vessel owners are the bases of depreciation allowable to compute income tax
liability are the only certain standard upon which the Commission can rely and
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are not unreasonable for use in computing vessel depreciation in ratemaking
proceedings Depreciation computed on the difference between original cost and
the amount which it is estimated the carrier will realize at the end of the depre
ciation period would not be a proper basis since extreme fluctuations occur in
market prices of vessels and it would be impossible to forecast the probable dis
posal value of vessels at the end of the depreciation period Id 108

Method of depreciation of vessels by using a residual value of 2 per cent and
an average useful life of 20 years is approved Pacific CoastHawaii and Atlantic
GulfHawaii General Increases in Rates 260 283

In constructing a rate base carriers can charge annual vessel depredation
using a residual value equal to scrap value rather than an amount estimated to
be realized when the vessels are disposed of Id 289

iResidual values utilized by carriers in accordance with the conventional long
standing practice of vessel owners are the most reasonable and equitable tand
ards upon which to rely Future depreciation charges will not be disallowed
for rate purposes on the claimed basis that the vessels have already been de
preciated below their value at the end of their useful service lives Probable
disposal value of vessels cannot be forecast even in the relatively near future
Pacific CoastPuerto Rico General Increase in Rates 525 531

Where vessels were shown to be durable for as much as 30 years with proper
maintenance the carrier had not indicated that it contemplated any vessel re
placement for vessels nearing the end of a 20year life the carrier had assigned
salvage values which appeared to represent minimum scrap values and in some
instances no salvage values and in the case of two vessels it was taking depre
ciation on a 25year life the minimum vessel life reasonably attributable to the
fleet was 25 years Predictions of estimated useful life must meet the control
ling test of experience otherwise the amounts charged to operating expenses
for depreciation are excessive and to that extent users of the regulated service
are required to provide in effect capital contributions rather than amounts
representing the consumption of capital on a cost basis General Increases in
Alaskan Rates and Charges 563 578

Differentials

Where possible it is desirable to maintain reasonable rate relationships
While a 10 percent rate increase would broaden the dollar differential between
bulk grain and ingredients on the one hand and manufactured feed feed in
gredients and grain in bags or containers on the other hand a carrier generally
is not required to equalize opportunities among shippers or nullify the advantage
of a shipper whose plant is close to the market The carriers proposed rates
were not shown to be unreasonable as a result of a percentage across theboard
increase rather than a dollar differential increase The use of a percentage
form of increase is presumptively fair because it apportions the increased rev
enue among all commodities in proportion to present participation in revenues
Pacific CoastHawaii and AtlanticGulfHawaii General Increases in Rates 260
277299

A finding of a service disability may be a reason for allowing a rate differential
between the carriers offering the superior and inferior services The granting
of such differential however depends upon a finding that the rates of one of the
carriers are unlawful and must be adjusted Where the rates of the carrier
providing slower transit time were not shown to be unlawful and the rates of
the other carrier were non compensatory but it was a new carrier in the trade
with prospects of achieving a profitable position the rates of the new carrier
could not be condemned as unlawful ie unjust or unreasonable Common
Carrier Freight Rates and Practices in Florida Puerto Rico Trade 686 694
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Dominant carrier

Where there are five carriers serving the Puerto Rican trade some from the
Gulf and some from the North Atlantic the rates are the same from North At
lantic and Gulf ports and the alleged dominant carrier serves Puerto Rico only
from the North Atlantic findings based soley on operating results of such carrier
would fail to give consideration to operations from the Gulf If separate findings
with regard to North Atlantic and Gulf rates might result in a disparity of rates
disruptive of the trade and if such carrier did not overwhelmingly dominate the
trade its revenues for the first six months of 1958 were11682207 vs10806796
for three other carriers combined and if neither the strongest nor the weakest
lines control rate determinations the findings will be based on average conditions
confronted by the carriers as a group Atlantic GulfPuerto Rico General In
crease in Rates and Charges 87105

Where Matson carried 913 percent of the Pacific CoastHawaii cargo in 1957
88 percent in 1958 and 901 percent in 1959 the lawfulness of proposed Paeifie
CoastHawaii rates will be determined on the results of Matsons operatione
Shippers and consignees between the Pacific Coast and Hawaii are entitled to
have the lawfulness of their rates determined on the basis of the results of

Matsons operation in that particular trade Carriers in the AtlanticGulf
Hawaii trade in the past have based rates in that trade on the competitive
relationship between that trade and the Pacific CoastHawaii trade Separate
ships and separate solicitation services are needed and employed There is no
interdependence except in rate setting In a proceeding to determine the lawful
ness of rates the shipping public on the Pacific Coast should have rates based on
the cost of shipping their own commodities Pacific CoastHawaii and Atlantic
GulfHawaii General Increases in Rates 260 262 263

The lawfulness of general increases in rates in the PacificAtlanticGuam
trade were to be determined in the light of traffic operations revenues and net

profits and losses of the carrier which transported 87 percent of the revenue tons
of non military freight shipped from all ports in the United States to Guam and
96 percent of such traffic from West Coast ports to Guam General Increases in
RatesPacific AtlanticGuam Trade 423 424

A 6040 ratio of cargo lifted by two carriers is not such a sufficient differential
as to justify the application of the dominant carrier theory The projected reve
nues of one carrier would not exceed those of the other by an amount sufficient

to justify adoption of the theory Findings will be based on conditions confronted
by the carriers as a group Pacific CoastPuerto Rico General Increase in Rates
525 533

Past decisions affirming that the dominant carrier in a non contiguous domestic

trade will be taken as the rate making line were not rules promulgated for use
in the Alaskan trade but were based on the facts of those proceedings The dif

ference in services offered by other carriers in the Alaskan trade and the lack of
any dominance in the amount of tonnage carried in the areas where they are
competitive justify the exclusion of any rate making carrier theory General

Increases in Alaskan Rates and Charges 563 585

Fair returnonfairvalue standard

The fair returnonfairvalue standard is proper in judging rates in the domestic

offshore trades The operating ratio theory will not be adopted Atlantic
GulfPuerto Rico General Increase in Rates and Charges 87 105

The fair returnonfairvalue standard is proper in determining the reasonable

ness of rates in domestic offshore trades Pacific CoastHawaii and Atlantic

GulfHawaii General Increases in Rates 260 267
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On the record fair returnonfairvalue standard should be used in determining
the reasonableness of rates in the Guam trade General Increases in Rates
FacificAtlanticGuam Trade 423 427

The fair returnonfairvalue standard is proper in determining rates in the
domestic offshore trade Pacific CoastPuerto Rico General Increase in Rates
525 533

Going concern value

Going concern value is not a proper item for inclusion in the rate base of a
seasonal carrier General Increases in Alaskan Rates and Charges 563 582

Noncompensatory rates

In evaluating a rate on sugar from Puerto Rico to North Atlantic ports itwas
not necessary to give prime consideration to the value of the service because of
the competitive predicament in which Puerto Rican sugar refiners find them
selves or the effects of the rate on Puerto Rico and the refinery workers Value
of service falls within the realm of public interest and may be the determining
factor in resolving the question of reasonableness of a rate However the con
sideration and effect that must or should be given to the public interest is limited
by the Due Process Clause of the 5th Amendment Noncompensatory rates on
some commodities are not barred if the carriers rates as a whole afford it just
compensation for its overall services It is not sound regulatory policy or in the
public interest to require a carrier to sustain substantial losses on a large seg
ment of the cargo it carries Such a practice would result in either dispropor
tionately high rates on other cargo or a substantial weakening of the carriers
economic position or both Increased Rates on Sugar AtlanticGulf Puerto
Rico Trade 404 412 413

Reduced rate on wool is not unreasonably low in view of the value of the
service to the wool shippers in the remote area of the Aleutian Islands the infre
quent shipments of wool and the fact that the carrier is making an overall profit
While the rate is not fully compensatory it covers outofpocket costs including
insurance coverage with some contribution toward other expenses Aleutian
Marine Transport Co IncRates Seattle and Ports in Alaska 592 590

Where complainants position that carriage of common and contract cargo
on the same voyage by means of tandem tow of barges was illegal was not
sustained it was not necessary to exclude revenues on contract cargo which
exclusion would have made the operation unprofitable and respondents engaging
in the tandem operation each showed a profit complainant failed to show that
respondents rates were noncompensatory Puget Sound Tug and Barge Co v
Foss Launch Tug Co 611 618

The fact that as a result of past favorable treatment accorded by a carrier to
shipment of pallets to Hawaii pineapple shippers and receivers geared their
cargo handling operations to pallets at considerable cost did not obligate the
carrier to continue a non compensatory rate for carrying empty pallets west
bound to Hawaii Even if the carrier had entered into explicit contracts to
maintain the old rate this would not invalidate an increased rate Matson
Navigation Co Pallets and Containers Pacific CoastHawaii Trade 771 773

Operating expenses

In rate making proceedings general operating expenses but not depreciation
expenses incurred by a carrier during a strike were to be excluded from expenses
for the year in question since the strike was unrelated to the ordinary labor
management controversies Atlantic GulfPuerto Rico General Increase in

Rates and Charges 87 112
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The expense of a carrier incurred as a result of actions brought in Puerto
Rican courts for overtime wages by stevedore foremen were properly includable
in operating expenses related to the carriers Puerto Rican trade The suits
arose from a difference of opinion as to the carriers liability for overtime pay
ments and the resulting expense was not improperly included in operating ex
penses on the ground that it was attributable to a violation of law by the carrier
Id 112 113

In rate making proceedings the charter hire paid for a vessel not included in
the rate base was properly included in operating expenses but interest paid on
a vessel mortgage was a cost of capital employed which must be borne out of
profits earned Id 113

A carrier may charge to the trade its expenses of laying up vessels while they
are converted to container use or pending sale When ships are laid up for
repairs or alterations for further use in the service it is reasonable that shippers
should bear an expense for their benefit Pending sale shippers may reasonably
be required to pay for the intervening layup expenses because the layup stops
further expense of operation On the other hand ships withdrawn from service
altogether are laid up for the benefit of the carrier and investors and no layup
expense is allowable Pacific CoastHawaii and Atlantic GulfHawaii General
Increases in Rates 260 282 283

Losses suffered by a carrier on vessels taken out of a trade and chartered to
others during periods when they are not required for the trade will be excluded
as expenses in fixing the carriersrates in the trade Id 283

For rate making purposes container rental expenses involving large payments
in the early years and smaller payments later on should be spread evenly against
operating expense over the useful life of the containers Only in such way can
there be portrayed the true picture of the carriers operation in the future
Special expenses should be spread over that period which reasonably represents
the useful life of the asset Id 284 285

Military freight and military household goods are carried for the government
at special contract rates Neither private commercial shippers nor the people
of Guam should pay any part of the carriers expense for such service or for
any return on the property the carrier devoted to such carriage Accordingly
such service will be excluded in determining the reasonableness of rates under
consideration General Increases in Rates PacificAtlanticGuam Trade 423
425 426

Examiner did not err in adjusting carriersprojected voyage expenses to reflect
the substitution of three C2s for two C3s Elimination of charter hire on a

tonmile prorate applicable to commercial cargo and substitution of operating
expenses for the three C2 ships after allocation and addition of estimated in
creases in expenses primarily for wages and fuel was a correct method and does
not result in giving effect to increased operating expenses twice Id 426

Disallowance of interest on vessel mortgages as operating expenses was proper
General Increases in Alaskan Rates and Charges 563 575

Contributions to a charitable trust for use by recognized charitable organiza
tions are for the public good and will be recognized as eligible expenses chargeable
to the shipping public and allowable for rate making purposes Id 576

Expenses for unfunded liability portions of payments into a pension fund are
includable as operating expenses Pension payments are in the nature of wages
and constitute a present benefit to employees The use of a tenyear period of
amortization for computation of unfunded liability being allowed for tax
purposes is reasonable Id 576

Allowance of inactive vessel expenses incurred because of the need to layup
some ships during winter months or of the need to take ships out of service for
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other reasons is proper By chartering its vessels as charters became available
during the off season the carrier reduced the inactive vessel expense which
would otherwise have accrued To further reduce the remaining inactive vessel
expense by an allocation to the charter operations would not be appropriate or
in accordance with sound accounting practice Id 576

Preinaugural expenses for newly acquired vessels required to fit them for
the Alaskan service and which were for maintenance and repair work are
properly includable in operating expenses Id 577

Allowance of an expense of 20000 to replenish the reserve for redelivery ex
penses which had been depleted by about 18400 to defray redelivery expenses of
a vessel chartered is proper Since the redelivery expense would be allowable
there is no abuse of discretion in first using reserve funds and then later restor
ing funds to the reserve which were used for this purpose Id 577

Operating ratio test

The operating ratio test of justness and reasonableness of rates is not applicable
where the regulated carrier has a substantial investment in property used and
useful in providing service General Increases in Alaskan Rates and Charges
563 584

Operating results

In the usual rate increase case determination of the lawfulness of the increases

proposed is necessarily predicated upon projections of revenues and expenses
expected in the future and the property values for the purpose of calculating
the expected rate of return are most readily obtainable as of the time the rate
increases are proposed Where operating results were available with regard to
a 15 percent increase for the year 1957 and with regard to a further increase of
12 percent for the first six months of 1958 and extreme precision was not required
property values would be determined as of December 31 1957 and the resulting
rate bases applied to the actual operating results so far as they could be deter
mined from the record for the year 1957 and the projected results for the year
1958 While this might have a tendency to lessen the values applicable to the
year 1957 because of depreciation accrued during that year the results would
not be unreasonable Atlantic Gulf Puerto Rico General Increase in Rates
and Charges 87 101

Earnings of a carrier derived from interest on a mortgage on a terminal unre
lated to earnings derived from a Puerto Rican service were to be excluded from

revenues assigned to the service Elimination of a carriers expenses incurred
during a strike required that revenues earned by an affiliate in carrying bagged
raw sugar under contract terms and profits earned by the carrier in conducting
independent stevedoring operations for other carriers during the strike period
be excluded from revenues assigned to the service Id 112

In ratemaking proceedings revenues of a carrier for the year preceding a
further rate increase clo not have to be restated so as to reflect actual operating
results for that year during which an initial increase in rates was effective
where such operating results do not enter into projections for the future and thus
would serve no useful purpose Id 112

Consideration will be given to the future operations of a carrier in a trade
which although not a respondent in the rate making proceeding is an existing
carrier in the trade with rates identical to those under investigation and has
agreed to be bound by the Commissionsfindings Id 114

In making findings as to the lawfulness of rate increases evidence of actual
results which become available during the hearings cannot be ignored Pacific
CoastHawaii and AtlanticGulfHawaii General Increases in Rates 260 281
282



868 INDEX DIGEST

Carrier which credited to the Alaskan trade revenues equal to the normal tariff
charges on items handled by it was not required to credit to the trade additional

profits earned under a joint venture to provide transportation service involving
land water and barge services for the Department of Defense to supply defense
installations in Alaska The profits were not a recurring item The amount of
revenue was unpredictable and inclusion of such amounts as profits or losses
would distort common carrier tariff income in the revenue projections by unre
lated operations in non common carrier services General Increases in Alaskan

Rates and Charges 563 579
Amounts received by the carrier from insurers representing amounts due in

excess of actual expenses incurred in repairing a vessel from fire damage are
properly excludable from revenue as a non recurring item the inclusion of which

would distort results designed to project as near normal a year as possible for
rate purposes Id 579

Property devoted to service

An item called claims pending in a rate base claimed by a carrier will be dis
allowed as not constituting a specific investment in property required in perform
ing the sevrice Atlantic GulfPuerto Rico General Increase in Rates and
Charges 87 103

The value of terminal facilities used but not owned by carriers should not be

included in the rate base Carriers are not devoting their capital to the public
use insofar as such property is concerned It is proper to include as expenses

rentals paid and other expenses of carriers which arise by reason of the use of
nonowned facilities However to include the value of nonowned property in
the rate base and owners expenses instead of rentals as expenses would result
in a windfall to the carriers at the expense of the shipping public Id 110

Rentals from a building located on property owned by a carrier and devoted

to the trade will be credited to the carriers service Id 110
Where a carrier rents tugs from an affiliate and it cannot be determined

whether the rental is reasonable it is proper to include in the carriers rate base
an allocated portion of the value of the tugs Only the cost of service rendered
by an affiliate of a regulated carrier should be allowed as operating expense and
the affiliates profits should be excluded from the revenues and expenses of the
carrier in rate determinations While the rental charge for the tugs in the rate
base will be disallowed as an expense an allocable portion of the wage and other

operating expenses will be included Increased Rates Within Hawaii 151 156
In addition to ships other items properly included in the rate base of a do

mestic water carrier are the values of other floating equipment devoted in whole
or in part to the service other assets and working capital A barge which is not
in condition to be used in the Guam service cannot be considered as property used
or useful in providing service to shippers A house in Guam occupied by the
carriers representative should be included in the rate base A house in Guam

owned by the carrier and leased to a shipper will be excluded General Increases
in Rates PacificAtlanticGuam Trade 423 428

Only property owned by the carrier will be included in the rate base Ex
penses in the form of rent or charter hire of ships are allowable charges to
shippers for nonowned property but shippers should not in addition pay for a
return on such property where no investment is at stake General Increases in

Alaskan Rates and Charges 563 582

Prudent investment standard

The prudent investment standard for measuring the rate base widely used in

the regulation of public utilities is equally applicable in the determination of just
and reasonable rates in the domestic offshore trades Amounts invested pru
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dently in ships terminals lands other facilities and property as of the time they
are first devoted to the particular trade plus amounts prudently invested in
betterments all depreciated to the period for which the rates are being tested
will be included in determining the rate base This method will contribute to

speedier less expensive disposition of rate cases since data on original costs and
capital improvements are readily available Atlantic GulfPuerto Rico Gen

eral Increase in Rates and Charges 87 106 107

In the domestic offshore trade the prudent investment standard will be used to
determine the fair value of property The record did not warrant departing
from that standard so as to permit valuation of rented tugs and certain land on
the basis of fair market value Increased Rates Within Hawaii 151 157

The prudent investment standard will be used to determine the fair value of
property used in domestic offshore trades Pacific CoastHawaii and Atlantic

GulfHawaii General Increases in Rates 260 267

The prudent investment standard should be used to arrive at the fair value of
the property devoted to the Guam trade General Increases in RatesPacific
AtlanticGuam Trade 423 427

The prudent investment standard will be used to determine the fair value of

property in the domestic offshore trade Pacific CoastPuerto Rico General
Increase in Rates 525 533

Rate of return

Investors and carriers are entitled to enough revenue not only for operating
expenses but also for capital costs including service on debt and dividends The
equity owners return should be sufficient to ensure confidence in the financial

integrity of the carrier so as to maintain its credit and attract capital Fifteen

and 12 percent increases in rates in the trade between North Atlantic and Gulf

ports and Puerto Rico were found to be just and reasonable Atlantic Gulf
Puerto Rico General Increase in Rates and Charges 87 166

A reasonable rate of return is one that is sufficient to produce earnings that

meet the carriers present costs of capital including fixed charges such as
interest on secured debt and reasonable dividend requirements for holders 01
equity obligations and adequate to attract capital in the future on favorable
terms and to pay incidental costs of issuing securities Protection of existing
investors and protection of the carrier through capital attraction should provide

returns commensurate with those of enterprises with comparable risks Under
these criteria and the record evidence showing that a rate of return for shipping
companies must be higher than for industrial or utility companies to attract capi
tal rates of return of S82 percent for 1960 and 1059 percent for 1961 are not ex
cessive Pacific CoastHawaii and AtlanticGulfHawaii General Increases in
Rates 260 290292

A rate of return of 64 percent on property valued on the basis of the prudent
investment standard is not unreasonable Tariffs under investigation are Law

ful just and reasonable General Increases in Rates Pacific AtlanticGuam

Trade 43 429

Just and reasonable rates should provide enough out of revenues from the
regulated service to meet all allowable expenses of providing service including

the cost of acquiring or retaining the capital needed to provide service An
actual cost measure should be used as far as possible throughout the ratefixing
process including the cost of capital The level of earnings needed to pay

interest on the carriersnotes and to pay dividends adequate to give stockholders

a return comparable to other investments having a comparable risk should be
allowable One test of fairness of the rate of return is its ability to accomplish

this capital attracting or retaining function On the record rates which produce
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a return of 907 percent are not unjust or unreasonable General Increases in
Alaskan Rates and Charges 563 583 584

Considering inter alia that a carriers increased rates were based on the
added cost of all risk cargo insurance which was unquestionably of benefit to
shippers and that the carriers rate of return after taxes was 920 percent
the increased rates are just and reasonable Aleutian Marine Transport Co
Inc Rates Seattle and Ports in Alaska 592 600

Relationship between carrier and shipper

Although a close relationship existed between Matson the four principal
stockholders of Matson and the sugar interests in Hawaii the carriers sugar
rates were shown to have been negotiated in good faith and at arms length and
the rates agreed upon were reasonable and compensatory The carrier was
faced with the choice of losing the sugar business or establishing a lower rate
which was not raised when rates on most other commodities were raised
Pacific CoastHawaii and AtlanticGulfHawaii General Increases in Rates
260 273

Statutory reserve funds

To the extent that statutory reserve funds maintained by a carrier in con
nection with its subsidized foreign operations represent depreciation on vessels

they are not allowable as part of the rate base property Amounts other than
depreciation cannot be said to be devoted to the Puerto Rican trade in light
of the statutory provisions under which the funds are maintained Therefore
they will not be included in the rate base Atlantic Gulf Puerto Rico Gen

eral Increase in Rates and Charges 87 103 104

In computing net earnings on its freight operation the carrier properly in

cluded depreciation on funds deposited in its construction reserve fund pur
suant to section 511 of the Merchant Marine Act 1936 Pacific CoastHawaii

and AtlanticGulfHawaii General Increases in Rates 260 284

Vessel and other property values

A market value rate base would produce erratic rates which are in the interest

of neither the shipping public nor the owning companies More often than not
in the case of ships market value is based largely on opinions and predictions
and the same would be true of rates derived therefrom Logically market value
should lead to an increase or a decrease in rates as vessel prices rise and fall
but obviously such rate instability would not be practical It would disrupt
the trade to the detriment of the shippers the carriers and the general public
Atlantic Gulf Puerto Rico General Increase in Rates and Charges 87 106
107

Reproduction cost cannot be accepted as proper for rate making purposes
Reproduction cost assumes that a carrier has reproduced or will reproduce its
vessels Those devoting their property to the public service are entitled to a

fair return on their actual investment not on some speculative amount which
they have not invested and may never invest If and when a vessel is replaced
or amounts are expended for capital improvements then the carrier is entitled
to a fair return on the new vessel or the improvements Until that is done the
shipping public should not be forced to pay rates based to any extent on spec
ulative vessel values Id 107

Working capital

Working capital in an amount equal to one round voyage expense of each
vessel in the service is a fair and reasonable allowance as an element of the

rate basis Working capital is required to meet the need arising from a time
lag between payment by the carrier of its expenses and receipt by the carrier
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of payments for service in respect of which the expenses were incurred The
conference tariff specifies prepayment of freight thus there would be no sub
stantial lag between payment of expenses and receipt of revenues and the
amount of working capital allowed is ample Atlantic GulfPuerto Rico

General Increase in Rates and Charges 87 109
An amount equal to one round voyage expense of each ship in the service

will be allowed as working capital Since working capital is the fund from
which voyage expenses are paid such expenses are the most accurate measure
of the employment of working capital No allowance will be included in the
rate base for claims pending or other deferred charges and prepared ex
penses Working capital based on average voyage expense itself provides for
these items General Increases in RatesPacificAtlanticGuam Trade 423
428 429

The measure of what a regulated carrier is entitled to for working capital
in the rate base is an amount equal to one round average voyage expense of
each ship in the service General Increases in Alaskan Rates and Charges
56a 582

RATES FILING OF See also Common Carriers Jurisdiction Practice and
Procedure Surcharge Volume Rates

Where a carrier applied for and received permission to establish in its tariff
on less than the required thirty days notice a new classification covering vans
which otherwise would have had to be carried at a higher cargo NOS rate
and the carrier published the new classification charged and collected freight
on the basis thereof but failed to file the tariff the carrier violated section 2
of the Intercoastal Act by charging and collecting less compensation than pro
vided in its schedules filed with the Board and in effect at the time of trans
portation Y Iliga Enterprises Ltd v Pacific Far East Line Inc 62 63 64

Where under an escalation clause of a freighting agreement any increase in
the rate is contingent upon an increase in the cost to the carrier of chartering
a vessel to meet the requirements of the shipper and since the carrier must
charter vessels in advance of shipment in order to meet the shippers require
ments the carrier will know what increased costs are involved and will be able
to compute the increase in rate in advance of actual shipment the carrier will
be able to file the actual rate to be charged under the tariff as the provisions
of section 2 of the Intercoastal Act require Pacific CoastHawaii and Atlantic
GulfHawaii General Increases in Rates 260 281

Where a carrier was bound by conference agreement to observe conference
rates and such rates were the only rates filed and published by it or on its
behalf the rates so reported and published were its regular or established rates
which it was bound to charge and shippers were bound to pay United States
Lines Gondrand BrosSection 16 Violation 464 469

Where the agent which performs the pickup service is certificated as a com

mon carrier by motor vehicle by the ICC an ocean carriers tariff which quotes
single factor rates for containerized cargo including pickup charges at port
terminal areas and delivery charges at an off dock container freight station
is not contrary to section 2 of the Intercoastal Act ICC decisions construing
section 61 of the Interstate Commerce Act which is ahnost identical with
section 2 as prohibiting joint rates between carriers subject to the Act and those
not subject to the Act were based on the fact that the unregulated carrier would
be free to circumvent the purpose of the Act with impunity and are not con
trolling since here the motor carrier is subject to IC regulation Matson Navi
gation CoContainer Freight Tariffs 480 485487

It is not jurisdiction but uniformity in the treatment of shippers which re
quires the separate statement of rates and charges by carriers subject to the
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Intercoastal Act Prior to enactment of the Aet carriers were required to file

only their maximum rates and charges and were only prohibited from charging
a greater compensation for services Prior decisions requiring disclosure of rate
components dealt with rules providing for absorptions and allowances and port
equalization where actual rates charged for services could not be ascertained

Section 2 was not intended to require the separate statement of each and every
terminal charge which is a component of the final rate for the service offered
The purpose of the state separately language of the section was to make the
carrier once it had fixed its charge for the service offered specify anything
else which would effect a change in the ultimate rate to he paid by the shipper
Id 487489

Where the carrier states the complete service offered and the rate charged
the service under a singlefactor rate including pickup and delivery service
and provision is made in the tariff for the shipper to elect to use only a portion
of the entire service in which event the tariff states in specific amounts the
allowances made the tariff meets the provision of section 2 of the Iutercoastal
Act with respect to separate statement of charges Id 489

Where the carrier offers singlefactor rates for containerized cargo includ
ing pickup and delivery service an allowance to shippers who elect not to
use the pickup and delivery service is valid under section 2 of the Intercoastal
Aet The allowance is not an unlawful absorption but a reduction in the

rate so that each shipper pays for the service he receives and each is able to
readily ascertain not only the charges he must pay but also those of his com
petitor Id 489 490

Single factor through rates of common carrier by water from inland points in
Puerto Rico to Port Newark must be filed with the Commission under section
2 of the 1933 Act Tariff Practices of SeaLand Service Inc 504 506

Singlefactor rates including pickup and delivery service are valid The
shipper may easily determine what he is paying for and which service ie
through service or porttoport for which the carrier also quotes a rate he may
most economically employ The primary purpose of section 2 of the 1933 Act
is achieved when the shipper is able to determine from the tariff the exact price
of the transportation to him as well as to his competitor Aleutian Homes 5
FMB 602 does not preclude carriers from including proper terminal charges
within single factor rates Intereoastal Investigation 1935 1 USSB 400 requires
the separate statement of only those terminal charges privileges or facilities not
properly identified as included within the quoted rate Id 508 509

Whether or not the Intereoastal Act is a part of the Shipping Act 1916 the

provisions of the Intereoastal Act are applicable to the rates of common carriers
by water in interstate commerce and the Intereoastal Act affords the proper re
course for inquiry into the reasonableness of the rates of carriers engaged in
trade between Seattle Washington and Anchorage Alaska The 1916 Act only
authorizes as to the domestic trade the prescribing of a maximum reasonable
rate after a finding of unreasonableness section 18a and this is inapplicable
to a proceeding involving the question of whether an agreement between carriers
in the said trade for carriage by one of cargoes generated by the other at the
latters tariff rates should be approved The protesting carrier complained not
as to maximum rates that might flow from the agreement but as to minimum
rates Agreement 8492 Between T F Kollmar Inc and Wagner TugBoat Co
511 517

The filing requirements of section 2 of the Intereoastal Act are broader and
more stringent than those of section 18a of the Shipping Act Consequently
if section 2 does not prohibit a carriers substituted service rule land haul for
a portion of water haul no other provision of the Shipping Act or the Inter



INDEX DIGEST 873 coastal Act would dosoPuget Sound Tug Barge Co vAlaska Freight Lines Inc 550 555 While section 2of the Intercoastal Act assumes that the rates tobefiled will berates for the common carriage of goods bywater between points onthe carrier sroute itdoes not expressly prohibit the filing of rates which include asubstituted mode of carriage over aportion of the route and such aprohibition will not beinferred Id556 The rationale of ICC decisions requiring that where substituted service isper mitted shippers must begiven the option of nonsubstituted service ifthey desire isnot relevant tothe case of awater carrier subject toMaritime Commission juri diction and substituting land haul for the Oakland Seattle portion of itsOakland Alaska service without giving such anoption ProYisions of the Inter state Commerce Act governing bills of lading are not found inthe Intercoastal or the 1916 Shipping Act While substitution where the shipper otherwise directs ould probably break the contract of carriage nobreach of contract isinvolved here since the carrier stariff informs the shipper that substituted serv ice may beprovided and ifthe shipper books his cargo with the carrier the con tract isnecessarily subject tothat condition Inany case mere failure tooffer the right toselect all water service isnot abreach of contract Id556 557 Interstate Commerce Commission cases interpreting the language points onitsown route insection 61of the Interstate Commerce Act are inapplicable tothe question of whether awater carrier ssubstituted service rule land haul for the Oakland Seattle portion of itsOakland Alaska service islawful under section 2of the Intercoastal Act The ICC cases involved attempts byarail carrier topublish and file rates onitsown line topoints onthe line of another carrier with out the booking carrier securing the concurrence of the latter The ICC found that without the concurrence of the second carrier the tariff filed could not bedesignated ajoint tariff and the rates were not joint rates for athrough route No problem of joint rates was presented inthe instant case Tothe extent ICC decisions are governed bythe necessity of prescribing the proper relationship between two carriers subject tothe Interstate Commerce Act they are of little alue tothe Maritime Commission and are not binding precedents when the Com mission adjudicates rights and responsibilities of water carriers subject tothe Shipping Act and the Intercoastal Act Id557 558 The decision inIntercoastal Investigation 1935 1USSB 400 does not preclude the lawful filing of acarrier ssubstituted service rule land haul for aportion of water haul The portion of the Intercoastal case relied ondealt with animproper attempt byseveral vater carriers toestablish joint intercoastal rates The instant case was not one of joint rates Id558 Carrier srates for substituted service for the Oakland Seattle portion of itsOakland Alaska service are not unlawful because allegedly they fail toafford publicity inflexibility or unalterability toAFL scharges Leshare of revenue for the only transportation actually performed byitthe barge transportation between Seattle and Alaska The word charges asused insection 2of the Inter coastal Act can hardly beequated with the carrier sshare of revenue lhis would ignore the plain meanin of the remainder of the statutory language With respect tothe suggestion that the carrier partially absorbs the transportation cost resulting inanillegal rebate there isnoevidence of any rebate toshippers nor explanation astohow any rebate isaccomplished Shippers similarly situated receive uniform treatment under the substituted service rule Id559 Carrier ssubst tuted service rule meets the requirements of section 2of the Intercoastal Act with respect touniformity and equality of treatment of shippers IntTOTY Ofohn forVIhnrVlln II4roOCDL1



874 INDEX DIGEST riel Sperfarming the substituted partian of the service and the points between which they may beused Id559 Carrier which previausly served Oakland byvessel discantinued service in1959 because af itspaar financial canditian resumed baaking cargo at Oakland far Alaska in1961 and hapes toresume direct service when cargo afferings permit has araute between Oakland and Alaska destinations within the lan guage between paints anitsown raute insectian 2of the Intercaastal Act rhe raute remains essentially that af awater carrier and the carrier ssub stituted service rule islawfully anfile with the Commissian under the provisians of the Intercaastal and 1916 Shipping Acts Id560 561 Inview af the fact that continued suspensian af acarrier sminimum charges wauld result ininjury toalarge number af shippers ifthe carrier discantinued itsservice and the fact that anly ane shipper cantended that itwauld bedam aged bythe minimum charges and that shipper sinterest was fully pratected asitwas complainant inanather case against the carrier involving the lawfulness of the minimum charges cantinuation af the suspensian wauld nat beinthe public interest and the suspension will bevacated Sea Land Service Inc Discantinuance af Jacksanville Puerta Rico Service 646 649 REBATES See Devices toDefeat Applicable Rates Rates Filing Of REPARATION Refusal of terminal aperatar torefund averpayment af demurrage charge isnat avialatian af sectian 18since that sectian applies anly tocarriers JMAltieri vPuerto Rica Parts Authority 416 418 Every precautian will betaken toinsure that discriminatian does nat result fram the appraval af Rule 6bapplicatians The requirements af the Rule must befully camplied with and Examiners shauld freely utilize their autharity toabtain any additianal infarmatian deemed necessary Where the facts shaw that there will benodiscriminatian and that the case isane af bana fide rate mistake 01inadvertence the Cammissian may exercise itsdiscretian toremedy the situatian Martini Rassi SpAvLykes Bras Steamship Ca Inc 453 456 Vhere ashipper was charged and paid the tariff rate onfilmvinyl praducts instead af the lawer applicable rate anclathing dry gaads anshipments of baby pants fram Puerto Rica toUnited States parts the avercharges resulted inviolatian af sectian 2of the Intercaastal Shipping Act Since the carrier after agreeing tosatisfy the camplaint byrefunding the avercharges ininstall ments made anly ane payment althaugh frequent demands were made far further payments the shipper isentitled toreparatian inthe amo unt ofthe balance unpaid Internatio nal Latex Carp vBull Insular Line Inc 545 547 548 Anaward ofreparations when avialatio nofthe Shipping Act has been found ispermissive and nat mandatary Co nsala vFlata Mercante Grancalombiana SA635 637 Vhere the Maritime agency had twice held that acarrier spractice ofcontracting all ofitsbanana space tocertain shippers tothe exclusian af other shippers was illegal and the agency had also ruled that farward baaking arrange ments far aperio dnot exceeding two years were reasonable ifavailable space was prarated among all qualified banana shippers actian af ano ther common carrier inrenewing itsexclusive banana cantract forathree year peri adcould nat bejustified anthe basis af the unsettled nature af the lawthus making inequitable anaward af reparatians Vhile ane ofthe farmer Board decisio nshad been appealed and ultimately affirmed the Baard sorder had not been



INDEX DIGEST 875 Iyears after the three year renewal contract had been negotiated As tothe car rier sclaim that itmight have been faced with litigation for breaching itsexclusive banana contract apr9vision of the contract absolved the carrier of liability inthe event the contract was declared illegal While the carrier might have had todefend the Board decisions itwas not unreasonable tothink that one acting ingood faith would choose such acourse One who acts incontra vention of astatute court or administrative ruling inthe belief that itwill bedeclared invalid assumes arisk and must face the consequences ifthe lawisupheld Id638 639 Reparation inconnection with ashipment of household goods from Puerto Rico toNew York and thence toLincoln Nebraska was denied where astothe alleged unjust and unreasonable charges of the land carrier complainant failed toshow that respondent aforwarder was responsible for the charges which must bedeemed tobethe sole responsibility of the land carrier aperson not sub ject toCommission jurisdiction and astorespondent scharges uptodelivery tothe land carrier they were not per seunjust and unreasonable or inviolation of sections 17or 18and complainant failed tocarry itsburden of proving that the charges were unjust unreasonable or duplicative Birnbach vLaFlor De Mayo Express Co 716 718 719 The power of the Commission toaward reparation ispermissive and discre tionary Where respondents were acting ingood faith inenforcing provisions of the Shipper sRate Agreement which was invalid for lack of section 15approval whereas complainant thought the agreement was valid at the time itattempted toevade itsobligations thereunder byshipping nonconference inthe name of asubsidiary equity does not dictate that complainant berewarded The parties will beleft where the Commission found them and complainant sclaim for reparations inthe form of alleged overcharges Lethe difference between the contract and non contract rates charged after respondents terminated the rate agreement will bedenied Parsons and Whittemore Inc vJohnson Line 720 731 732 Upon the elimination of shipments found tobetime barred settlement of claims for reparation oncotton shipments will beapproved Such approval isnot tobeconstrued asanapproval of any particular amount of interest onthe claims HKempner vLykes Bros Steamship Co Inc 779 Damages Inorder tosustain anaward of reparations for damages resulting from adis crimination complainant must show specific pecuniary loss Where respondent carrier charged the same rate for the carriage of bananas from Ecuador toGalveston astoBaltimore which is400 miles farther and complainants ship pers importers at Galveston relied upon the historical differential of 10aton between the market price of bananas at Gulf ports and at North Atlantic ports with the Gulf price the lower toshow pecuniary loss evidence that the cost of operating chartered ships toNe yOrleans was 10aton less than operating chartered ships toNew York or Charleston did not support acharge of discrimi nation against common carrier vessels operating into Galveston and Baltimore and such evidence did not support the assertion that the 10aton differential inmarket price was due toacorresponding didl erential intransportation cost West Indies Fruit Co vFlota Mercante Grancolombiana SA667071Section 22makes recoverable asreparation only damages caused byaviolation of the 1916 Act No violations were proved and thus neither carrier was entitled torecover reparations from each other Grace Line Inc vSkips AjS Viking



876 INDEX DIG STReparations award will beadjusted downward tqreflect the freight rate per ton of bananas charged tothe hipper when itwas one of several shippe via the carrier involved rather than the lower rate charged itsexclusive shipper bythe carrier for all of the banana space during the reparation period The higher rate cbarged bythe arrier wben allocating space toseveral sbippers was more representative of the figure itwould have charged had itallocated space tomore than one shipper during the reparation period Aninadvertent error incom puting stevedoring costs was also corrected Consolo vjlota Mercante Gran colombiana SA635 643 Mitigation The fact that when acarrier opened itsspace toseveral shippers of bananas they combined toact asasingle shipper refuted the carrier sargument that itsships were not adaptable for use bymore than one shipper and that itingood faith believed that itssituation was distinguishable from that of another carrier which had been found guilty of violating the lawincontracting all of itsbanana space toasingle shipper The alleged good faith belief was not amitigating factor inanaward of reparations resulting from the carrier srefusal toprovide space toaqualified shipper of bananas Consolo vFlota Mercailte Grailcolom biana SA635 639 Where anexcluded banana shipper had filed acomplaint against acarrier two weeks after the carrier had filed apetition for adeclaratory order that itwas not required tocancel itsexclusive contract tocarry bananas for one shipper the Maritime agency inexercising itsdiscretion under section 5dof the Adminis tative Procedure Act not only did not have togive the petition priority of con sideration itdid not have toconsider itat all Itcould have adjudicated the matter onthe basis of the complaint asbeing the more appropriate andeffective procedure for handling the issues involved Inany event thagency did not delay indeciding the petition or the controversy soastomake itinequitable toaward reparations tothe excluded shipper Consideration of the petition inde pendently of complaints with which itwas consolidated for hearing would not have expedited resolution of the dispute The carrier itself either authorized or favored most of the postponements during the course of the proceedings Id640 641 Where shortly after anagency decision authorizing forward booking for not toexceed two years acarrier renewed anexclusive contract for shipment of bananas for three years itwas not possible tofind that the carrier believed itsforward booking contract was for areasonable period of time soastojustify mitigation of reparations awarded thereafter The decision had made itclear that forward booking contracts would bevalid only ifavailable space were fairly prorated among qualified banana shippers The carrier had made noattempt tosoprorate itsspace Itoffered and contracted itsspace toone shipper and this was illegal apart from the period of time which the contract covered Id641 642 Banana shipper sfailure touse all lfhis available space onships of another carrier was considered bythe Board inarriving at anaward of reparation for refusal of another carrier toallocate space onitsvessels for compiainant sbananas Id642 Shipper sfailure tocharter vessels or touse space onanother line tocarry his bananas was not amitigating factor inaward of reparations inconnection with refusal of common carrier totransport his bananas Itwould have been ahard ship onthe shipper tocharter vessels and the carrier did not make clear what ships were available or that the shipper could have used them and ifhecould onwhat terms As tothe other line the shipper did make efforts touse the line



INDEX DIGEST 877 and several shipments were made but the line terminated the arrangement d643 Even ifthe Commission had been able tofind any equity inacarrier scon tentions itwould not bepossible toequitably recognize the cumulative circum stances urged bythe carrier inmitigation of anaward of reparations The Commission could not say that equity dictates that alegally and mathematically correct reparation figure bereduced bysome unknown and arbitrary percentage or perhaps all Id644 Overcharges Under circumstances which are the same asthose set forth inUado Taormina Corp vConcordia Line 7Fl IC473 voluntary payment of reparation will beauthori zed toconsignees who were charged ahigher rate due toconfusion inthe filing of tariff changes bythe conference Jondi Inc vHellenic Lines Ltd 522 Carrier will bepermitted tovoluntarily pay reparation for freight overcharges which resulted from omission of atariff rule through astenographic error The Commission affords aplace of asylum tocarriers who because of aninadvertent misstep through the maze of tariff procedures charged the wrong rate No dis crimination against other shippers was involved Concurrence of complainant inthe amount isdeemed tobeawaiver of interest unless repayment isnot promptly made UNICEF vColumbus Line 542 Where acarrier charged the applicable NOSrate onashipment of water fosfatefeeders from Durban South Africa toHouston previously ithad charged the same shipper of asimilar item arate then listed inthe tariff covering the out ward trade and thereafter onadvice from the Commission tofile rates for the inward trade separate from those for the outward trade itfiled inward rates but because movements of fosfatefeeders were rare inthe inward trade the item was not listed permission tomake apartial refund onthe basis of the previously charged rate was granted Failure tofile the proper rate was due solely tothe error of the carrier and the burden of this should not fall onthe shipper The fact that the rate charged was not shown tobeunjust unreasonable or other wise unlawful isnot determinative of anapplication under Rule 6bThe shipper sconcurrence will beaccepted although filed after the Examiner sdecision Lykes Bros Steamship Co Inc Refund Application SSHarry Culbreath 602 603 604 Carrier will bepermitted tovoluntarily pay reparation for excess freight charges arising out of itsinadvertent failure toinclude acommodity rate initstariff covering certain equipment transported for NATO The shipper had the right toexpect tobecharged alower rate charged onprior shipments and nodiscrimination against other shippers was involved Lykes Bros SSCo Inc Refund Application SSCharlotte Lykes 609 610 Relief of ashipper from the consequences of acarrier soversight or inadver tence infiling arate iswarranted only ifthe parties acting ingood faith had agreed or the shipper had been led tobelieve that such ratewould apply Where the carrier gave notice tocomplainant via acompany handling all rate negotia tions for complainant that itwas amending itstariff onthe goods involved com plainant was led tobelieve that the rates were tobereduced prior tothe ship ments inquestion Since other requirements warranting relief had been established respondent was authorized topay reparation Barr Shipping Co vRoyal Netherlands SSCo 786 787 788 Where the legally applica ble rate was chargedona shipment of dry biscuits from Lisbon toNew York authority torefund alleged overcharges would not begranted onthe basis that the rate charged was double the rate the parties agreed would apply tofuture shipments or that the shipment was made by



878 INDEX DIGEST shippers who had failed toascertain what rate would beapplicable Business men engaged inthe import and export trade are not innocent but negligent when they make noeffort todetermine the cost of ashipping service There was noerror or inadvertence rlating tothe tariff onfile and nofailure of the carrier tofile atariff intended tobeapplicable tothe shipment Nydia Foods Corp vJav aPacific Line 808 809 810 Where the legally applica ble rate was cbarged ona shipment of valuable oil paintings from Genoa toNew York reparation would not beauthorized onthe basis that the rate charged was excessive because the paintings had nocom mercial value The freight rate and the insurance coverage were based onthe same valuation There isnopractical basis for adifference inproposed rates based onaclaim tbat one class of valuable objects has nocommercial value There isnodifference inthe method of handling and shipping valuable articles of nocommercial value and other valua ble objects Itcannot beheld that the paintings had nocommercial value inrelation tothe Durposes for which the declared value was applied Acontract of insurance and acontract of affreigbtment are equally commercial transactions and the application of the declared value toboth contracts was not unjust or inequitable Dayton Art Institute vAmerican Export Lines Inc 804 805 807 Where the carrier misquoted the contract rate toashipper not aparty toadual rate contract afforded the shipper the opportunity tosign acontract which tbe sbipper declined and charged and collected the non contract rate the carrier sapplication topay reparation tocomplainant consignee which had relied onthe misquoted rate was denied The parties tothe contract of affreight ment had not agreed ingood faith that the lower rate would apply There was nobasis for afinding that the carrier at any time intended toapply other than the non contract rate tonon contract shipments The consignee relied onamisquoted rate but ignorance or misquotation of arate isnot anexcuse for paying or charging more or less than the rate filed Ai chmann Huber vBloomfield Steamship Co 811 814 815 Undercharges Where acarrier published atari ffrate for vans which rate was determined after discussions with shippers and inlight of the fact that tbe legal effective rate was too high toeconomically warrant any movement of vans failure of the carrier tofile the rate with the Board there bymaking collection of the rate unlawful prior totransporting vans for ashipper was anunjust and unreasonable practice However results of this practice should not beplaced upon aseemingly innocent shipper and accordingly waiver of collection of undercharges was granted YHiga Enterprises Ltd vPacific Far East Line Inc 6264The power toprescribe asubstitute rate for one appearing inatariff isnot lprerequisite tothe granting of relief incases of bona fide rate mistake or inadvertence under Rule 6bThe fact that foreign commerce isinvolved isnot significant Where acarrier charged arate lower tban the rate legally appli cable asaresult of anoversight and misunderstanding astoastatutory pro vision setion 18bthat had been inforce approximately one month and the partif swere acting ingood faith the question whether relief should begranted depends onwbether discrimination will result The primary purpose of thenew tariff fiUng provisions of the 1916 Act istoprevent discrimination Since the record disclosed that nodiscrimination would result waiver of col lection of undercharges was granted Such waiver cannot however excuse parties from any statutory penalties towbicb tbey may besubject Mart ini Rossi SpAvLykes Bros Steamsbip Co Inc 453 455 46



INDEX DIGEST 879 IWhere the carrier reduced itsrate onpeeled tomatoes from Italy tothe United States advised the Commission bycablegram of such reduction which method of advice was unacceptable thereafter properly filed the reduced rate and inthe interim had booked tomato products ingood faith onthe basis of the reduced rate voluntary reparation tothose shi ppers who paid the applica ble rate and waiver of collection of undercharges from those who paid the reduced rate was authorized The filing requirements of section 18bwas new at the time of the transactions the shippers were innocent and nodiscrimination would result Uddo Taormina Oorp vConcordia Line 473 476 Permission will begranted tocarrier towaive collection of undercharges of freight onshipments of paper pulp machinery from New York toSantos Brazil where the carrier through mere oversight failed tofile the page of the tariff covering the project rate onthe machinery due tothe confusion incident tofiling various tariff schedules under the then new section 18bSince shippers tonearby ports received the benefit of project rates granting of the relief will tend toeliminate apossible discrimination rather than cause one Lutcher SAvOolumbus Line 588 589 590 Where acarrier aone man organization made many inadvertent errors infiling or neglecting tofile tariffs undercharged shippers were not guilty of any impropriety and nounjust discrimination was involved the carrier will begiven permission towaive collection of undercharges and with respect toone shipment will bedirected torefund the amount of anovercharge Corporacion Autonoma Regional Del Cauca vDovar SAInternational Shipping Trading Co 667 669 RETALIATION Provision of sugar freighting agreement enJommg the shipper from moving sugar invessels owned or chartered from others bythe shipper unless ithas been offered first tothe carrier does not violate sction 14Third of the 1916 Act The shipper isfree toutilize any other common carrier operating inthe trade and iseven free toenter into acontract with acontract carrier The obvious purpose of section 14when read initsentirety istoprotect the independent common carrier romdiscriminatory retaliation against the shipper for patronizing another common carrier Pacific Coast Hawaii and Atlantic Gulf Hawaii General Increases inRa es260 280 SECTION 19MERCHANT MARINE ACT 1920 No rule can issue under section 19of the 1920 Act with respect tothe payment of brokerage or systematically undercutting conference rates unless and until the Commission finds that conditions unra vorable toshipping exist inthe trade Since the trade Venezuelan isnow relatively stable and the carriers pro pects are improving such conditions donot now exist Grace Line Inc vSkips ASViking Line 432 450 451 SHOW CAUSE ORDERS See Authority of Commission Practice and Procedure SINGLE FACTOR RATES See Rates Filing Of STATUTES OF LIMITATION See Authority of Commission STEVEDORING See also Agreements under Section 15The Commission saction incondemning and preventing anunjust and unreasona ble practice setting upastevedoring monopoly does not constitute regu lation of stevedoring Claim that Commission lacks power tostrike down such apractice because of lack of power toregulate the stevedoring business isa
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non sequitur California Stevedore Ballast Co v Stockton Port District
75 81

Carrying out of arrangement and agreements between port and company

operating grain elevators which agreements give the port the exclusive right to
Provide stevedoring services on vessels loading or unloading bulk grain and
other commodities at the elevators constitutes an unjust and unreasonable

practice As such it operates to the detriment of the commerce of the United
States and is contrary to the public interest Such a practice runs counter to
the anti monoply tradition of the United States upsets longestablished custom
by which carriers pick their own stevedoring companies deprives stevedoring
companies of an opportunity to compete and opens the door to evils which are
likely to accompany monopoly such as poor service and excessive costs That
such evils have not been proved to exist as yet is not significant Id 82 83

Practice setting up stevedoring monopoly at port is prima facie unjust and
prima facie unreasonable not only to stevedoring companies seeking work but
to carriers they might serve and to the general public which is entitled to have
the benefit of competition among stevedoring companies serving ships carrying
goods in which the public is interested as shipper or consumer While
all monopolistic stevedoring agreements are not necessarily and inevitably un
just and unreasonable practices which must be prohibited at any cost the burden
of sustaining such practices as just and reasonable is a heavy one Benefits
such as that the terminal facilities would be safer in hands selected by the

parties setting up the monopoly and that elimination of the practice would be
detrimental to the investment of the parties do not justify the practice More

over the fact that the port selecting the stevedoring company would secure
personnel except for the superintendent from the same hiring hall as would
be used by any other stevedoring company is not a weighty argument in view
of the importance of the superintendent and even more the importance of the
master being able to choose a company in which he and his principals have
confidence and whose charges are determined by free competition Id 83 84

Argument that Commission prohibition of stevedoring monoply as an unjust
or unreasonable practice would take property of parties to monopoly without
just compensation in violation of the Fifth Amendment is unsubstantial The
parties will not be prevented from making fair and nondiscriminatory charges
for the use of any of their terminal facilities Id 84

STORAGE SPACE See Discrimination

SURCHARGES

Where terminal costs were shown to be somewhat higher and stevedore effi
ciency somewhat lower at Buffalo than at some other Great Lakes ports and
terminal charges and loading time at some of the other ports were not shown
to be significantly different from those at Buffalo the record failed to support
conference action in singling out Buffalo for the imposition of a surcharge on
all commodities moving from Buffalo to Mediterranean ports and the surcharge
was therefore not justified The conference presented no evidence on other ele
ments which should be considered in determining whether a rate differential at
a particular port may be upheld such as volume of traffic competition distance
etc The surcharge constitutes an unjust discrimination against the Port of
Buffalo and the State of New York in violation of section 16 First American

Great LakesMediterranean EB Freight Conf Surcharge at Buffalo NY
458 482

Where the State of New York advanced money to the Port of Buffalo for the

development of its terminal facilities and for operating the port and The
Niagara Frontier Port Authority which operates and owns the major facilities
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at Buffalo is an agency of the State whose members are appointed by the
Governor and whose operations are financed by State funds it follows that a
discrimination against the Port a surcharge constitutes a discrimination
against the State as well Id 462

SUSPENSION OF RATES See Rates Filing Of

TARIFFS See also Rates Filing Of Common Carriers Demurrage
Less than 30 days notice of changes in terminal tariffs may be unreasoname

under certain circumstances Where such changes involve rate increases ter
minal operators would be well advised to give at least 30 days notice Selden

Co v Board of Trustees of Galveston Wharves 679 683
Carrier operating in the FloridaPuerto Rico trade is required 1 to amend

its tariff to clarify rates and charges on the movement of personal effects in
automobiles and on the movement of trailers when the carrier utilizes the inside

cargo space 2 to file monthly financial reports reflecting the results of opera
tions during each month and 3 to make available books of entry upon which the
financial reports are based for the purpose of audit of the reports by the Com
missions staff Common Carrier Freight Rates and Practices in Florida
Puerto Rico Trade 686 690898

TERMINAL AREAS

Port or terminal areas designated by a carrier for San Francisco Los Angeles
and Stockton for pickup service incidental to and an integral part of its line
haul service were reasonable in view of their relation to industrial areas sur
rounding the ports the conceneration of the carriers shippers in the areas and
the length of the line haul 2200 miles compares with the maximum distance
within any port area 40 miles In the cases of Stockton and Los Angeles the
areas were the same as those established by the ICC and in the case of San
Francisco smaller than the area established by the ICC and the California
Public Utilities Commission Matson Navigation CoContainer Freight Tariffs
480 493 494

TERMINAL FACILITIES See also Demurrage Discrimination Stevedoring
An elevator which contains grains going aboard ships and which grains flow

from the elevator to ships moored at the elevators wharf is in and of itself a
terminal facility The owner and operator of such an elevator and of facilities
which are utilized by carriers such as dock and wharfage facilities suitable for
deepdraft vessels and storage facilities for bulk commodities is an operator of
terminal facilities California Stevedore Ballast Co v Stockton Port District
75 80

A port which leases its terminal facilities but continues to control to a large
extent the level of rates to be charged and reserves the right to order the berthing
of vessels and the loading or discharging of cargo subject to the rights of the
lessee has not abandoned its fumction of furnishing terminal facilities Funda
mentally the leasing of a terminal facility in connection with a common carrier

by water is a function of a terminal owner or operator which cannot be separated
or distinguished from the furnishing of wharfage dock warehouse or other
terminal facilities within the meaning of section 1 of the Shipping Act Agree
ment 8905Port of Seattle Alaska SS Co 792 795

To hold that the Commission has no authority over a terminal operator which
leases its facilities under terms and conditions similar to those in an agreement
providing for continued control over the level of rates to be charged and reser
vation of the right to order berthing of vessels and loading or discharging of
cargo subject to the rights of the lessee would emasculate the powers which
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Congress intended the Commission to have in order to supervise the shipping
industry Id 796

TRAVEL AGENTS See also Jurisdiction

Passenger steamship conference failure to adopt publish and promptly and
consistently apply standards of background and qualifications in its selection of
applicants for placement on the list of eligible travel agents in Metropolitan
List Territories is detrimental to commerce and contrary to the public interest
within the meaning of section 15 because it detracts from the willingness of the
corps of agents or potential agents to foster and sell steamship travel Con
ference must adopt a set of uniform objective standards in screening applicants
that are sufficiently precise to give adequate notice of requirements No other
standards may be employed All applicants meeting eligibility requirements
must be approved Action on applications must be prompt and the applicant
promptly notified of the decision and the specific reasons therefor Passenger
Steamship Conferences Regarding Travel Agents 737 749

Passenger steamship conference Sponsorship Rule under which an application
is deferred unless a member line shows some interest in the particular applicant
must be discontinued as it has resulted in the exclusion from the Eligible Lists
of qualified travel agents to the detriment of commerce Id 749 750

Passenger steamship conference Quota System for limiting the number of appli
cants on the Eligible Lists must be discontinued as it has resulted in exclusion

from the Eligible Lists of qualified travel agents to the detriment of commerce
The number of agents already on an Eligible List has no bearing on the question
of the qualifications of a new applicant Id 750

Prohibition by passenger steamship conference of appointment of travel agen
cies located south of Fulton Street in Manhattan Fulton Street Rule must
be abolished as it has resulted in arbitrary exclusion of agents to the detriment
of commerce Id 750

Department Store Rule of passenger steamship conference and Automobile
Club Rule forbidding appointment of travel agents whose places of business are
in department stores and automobile clubs must be abolished as they have
resulted in arbitrary exclusion of agents to the detriment of commerce Id
750

Freight Forwarder Rule of passenger steamship conference under which
freight forwarders may not be appointed travel agents must be submitted to
Commission for approval in accordance with section 15 criteria Id 750

Passenger steamship conference rules must provide reasonable standards in
regard to the consideration of sales and transfers and changes of name address
or officers of appointed travel agencies including adequate notice of the stand
ards to applicants and an opportunity for the agent to be heard The rules
must further provide for prompt action in accordance with the standards adopted
and for prompt notice to the agent of the action taken together with the reasons
therefor A system of arbitration will not be required as relief from arbitrary
actions or other violations by the conference will be afforded on complaint to
the Commission Id 750 751

Passenger steamship conference must adopt and apply definite standards for
assessment of liquidated damages providing for adequate notice thereof and
for opportunity of accused travel agents to be heard and for prompt report to
the Commission of any liquidated damages assessed Id 751

Passenger steamship conference need not provide for bonding of carriers
against loss of commissions caused by cancellations of voyages or line insolvency
There is no evidence that suitable bonds are available and instances of financial

failure by the lines are very rare Id 751



INDEX DIGEST 883 IIIIPassenger steamship conference must adopt and apply definite objective stand ards for cancellation of the eligibility of travel agents Agent against whom allegations are made should benotified of the delinquencies with which heischarged and afforded ail opportunity toconfront those who made the charge and adduce evidence torefute itor inthe alternative areasonable time tocor rect the delinquency Conference secretary must beinformed inwriting of all cancellations bymember lines individually and the reasons therefor and records must bekept for areasonable time topermit the Commission toassure itself that multiple cancellations are not being used tocircumvent restrictions onconference action Id751 Because of the public interest inthe operations of passenger steamship con ferences they should berequired totake and record the votes of the menibers keep detailed minutes retain records for areasonable time and provide copies tothe Commission Id751 752 Passenger steamship conference rule requiring unanimity asitpertains tothe level of commissions payable totravel agents isdetrimental tothe commerce of the United States Conference attempts tosolve the problem of diversion from sea toair passage have been blocked bythe rule and steamship lines have been placed at acompetitive disadvantage vis avis the airlines Id752 754 The present level of travel agents commissions cannot befound tobesolowastobedetrimental toUnited States commerce While there has been adecrease inthe relative number of steamship bookings inrelation tototal bookings itwas not established that this was due tothe level of commissions nor was itshown that agents were being forced out of business or were losing money through the sale of sea bookings Id756 Conference Unanimity Rule asitapplies tothe selection of agent applicants for the Eligible Lists inthe Metropolitan List Territories must bediscontinued asdetrimental tothe commerce of the United States Under the rule one repre sentative onthe control committee may black ball any applicant and exclude himfrom appointment bythe rest of the lines though all of them may favor his selection Id757 Conference Unanimity Rule asitapplies toagency sales transfers or changes of officers or locations must bediscontinued The rule has been instrumental inallowing aveto of anagency transfer and makes itpossible for amember of the control committee whose line has not appointed the agency inquestion toblock atransfer or change inpersonnel These consequences are unreason able restraints which deprive travel agents of the ability freely todispose of property rights and interfere unduly inthe conduct of their business The rule iscontrary tothe public interest and may operate insome instances tothe detriment of the commerce of the United States Id757 758 Conference Tieing Rule which prohibits appointed travel agents from selling transportation onnonconference lines must bediscontinued Particularly where therights of third parties are affected the section 15antitrust exemption should not begranted unless the purposes and policies of the Shipping Act are thereby furthered Veighing the factors of rate stability and destructive out side competition and weighing the restrietion imposed bythe rule against the possibilities were the rule abolished itmust beconcluded that noadverse con sequences would flow from abolition of the rule The rule isadmittedly not necessary toprotect the conference from outside competition and there was noevidence that the conference would disintegrate without the rule Id758 Refusal of some members of passenger steamship conference topay commis sions oncancelled voyages isnot unlawful There isnothing inthe record which would indicate that collective action of the respondents dictates the payment



884 INDEX DIGEST or nonp lyment of commissions oncancelled voyages and there isnothing inthe conference agreement that can bedisapproved with respect topayments or non payments Id759 With the Unanimity Rule eliminated there isnoobjection tolines serving only Canadian ports having avoice with respect tothe level of commissions paid totheir travd agents inthe United States Id760 UNDERCHARGES See Reparation UNFAIRNESS See Agreements Under Section 15UNITED STATES WAREHOUSE ACT See Jurisdiction UNJUST ORUNFAIR DEVICES See Devices toDefeat Applicable Rates VESSEL VALUES See Rate Making VOLUME RATES Volume rates oncement of 925per ton onminimum quantities of 3500 tons Iand onasphalt of 1650per ton onminimum quantities of 1400 tons versus 210cwt onsmaller lots of cement and 145cwt onsmaller lots of asphalt are prima facie discriminatory However the record did not justify cancellation and respondents were given 30days inwhich topetition for remand for the Iipurpose of submitting evidence tojustify the rates The same volume rates under contract are not unlawful because sections 14and 16donot apply tocontract carriers Puget Sound Tug and Barge Co vFoss Launch Tug Co 611 617 WORKING CAPITAL See Rate Making
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