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FEDERAL MARITIME BOARD

No 763

ALUMINUM PRODUCTS OF PUERTO RICO INC

V

TRANS CARIBBEAN lIOTOR ThLNSPORT INC

Submipted March 21 1956 Decided May 8 1956

Certain rates charges and practices of respondent found to be in violation of

section 18 of the Shipping Act 1916 and of section 2 of the Intercoastal

Shipping Act 1933 Cease nd desist orderentered

Sections 14 and 16 of the Shipping Act 1916 not shown to have been violated

Complainant not shown to have been injured and entitled to reparation

Garland M Budd for complainant
Eric lJath andAlan F Wohlstetterfor respondent
Leroy F Fuller as Public Counsel

REPORT OF THE BOARD
By THE BOARD

In his recommended decision of February 17 1956 the examiner
found certain rates charges and practices of respondent Trans Carib
bean Motor Transport Inc to be in violation of section 18 of the

Shipping Act 1916 1916 Act and of section 2 of the Intercoastal

Shipping Act 1933 and reqommended requiring respondent to cease

and desist from such violations In addition the examiner found that

complainant has not been injured by such violations and is not entitled
to reparation We concur in and hereby adopt the recommended

decision

A limited exception to the recommended decision has been filed by
respondent The examiner found that complainant had paid respond
ent 565 67 less than the amount due under applicable water tariffs

alone without consideration of the aomunt of additional charg s

which might be due respondent for services which were not a part of

the water transportation and for which rates are not specified in the

applicable tariff on file with us In making the finding the examiner
5 F M B 1
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stated that The Shipping Act 1916 does not give a carrier the right
to file a complaint with the Board demanding reparation from a ship
per and the Board is without authority to order a shipper to make

payments to acarrier 1

Respondent has an action pending in the Circuit Court of the Elev

enth Judicial Circuit of Florida involving the same shipments here

under consideration It urges for this reason that we clearly show

that the above mentioned finding concerning additional moneys due

and owing to it is in no sense a prejudgment of the amount which

may be due and owing it for services other than water transportation
While we consider the examiner s recommended decision to be clear

in this regard we have no objection to declaring and hereby state

that nothing in this report or in the examiner s recommended decision

shall be construed as a prejudgment of respondent s claim for moneys
due and owing to it for services other than water transportation

An appropriate order will be entered

1 We limit the scope of thl quoted language by stating that Wf do not here decide
whether a carrier may seek reparation against a shipper for violation of section 16 of
the 1916 Act While shippers are not included in section 1 of the 1916 Act within the

definition of the term other person subject to this Actthe express subjection of ship
pers to section 1f may effect an inclusion of shippers within the term other person sub

ject to this Act as it appears in section 22

5 F M B



ORDER

At a Session of the FEDERAL MARITIME BOARD held at its
office in Washington D C on the 8th day of May A D 1956

No 763

ALUMINUM PRODUCTS OF PUERTO RICO INC

v

TRANS CARIBBEAN MOTOR TRANSPORT INC

This proceeding being at issue on complaint and answer on file
and having been duly heard and submitted by the parties and full

investigation of the matters and things involved having been made
and the Board on the date hereof having made and entered of
record a report thereon in which the Board adopted the findings and
conclusions of the hearing examiner in his recommended decision
served in this proceeding on February 17 1956 which report and
recommended decision are hereby referred to and made a part hereof
It is ordered That respondent Trans Caribbean Motor Transport

Inc be and it is hereby notified and required to cease and desist
and hereafter to abstain from engaging in the violations of section
18 of the Shipping Act 1916 as amended and from the violations
of section 2 of the Intercoastal Shipping Act 1933 as amended
herein found to have been committed by respondent and
It is further ordered That this proceeding and it is hereby

discontinued
By the Board

SEAL

5 F M B

Sgd A J WILLIAMS

Secretary
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APPENDIX

FEDERAL MARITIME BOARD

No 763

ALUMINUM PRODUCTS OF PUERTO RICO INC

v

TRANS CARIBBEAN MOTOR TRANSPORT INC

Certain rates charges and practices of respondent found to be in violation of
section 18 of the Shipping Act 1916 and section 2 of the Intercoastal
Shipping Act 1933 Cease and desist order should be entered

Sections 14 and 16 of the Shipping Act 1916 not shown to have been violated

Complainant not shown to have been injured and entitled to reparation

GarlandM Budd for complainant
Eric Bath for respondent
Leroy F Fuller as Public Counsel

RECOMMENDED DECISION OF A L JORDAN EXAMINER

This proceeding arises out of a complaint filed October 21 1954

alleging that in March 1954 complainant entered into an agreement
with respondent for the transportation of certain machinery equip
ment and raw materials by trailer ferry from Miami Fla to Puerto
Rico at 450 per trailer load of 15 000 pounds that respondent trans

ported the cargo and billed complainant in the amount of 8 572 53
that complainant did not agree with this billing that respondent
sent corrected invoices billing on July 15 1955 in the amount
of 13 610 32 that complainant has paid 6 271 78 for the account
of the shipments involved and that by reason of the foregoing com

plainant has been and is subjected to the payment of rates for

transportation which were and still are unjust discriminatory or

prejudicial in violation of sections 14 16 and 18 of the Shipping Act
1916 and in violation of section 2 of the Intercoastal Shipping Act
1933 Complainant seeks a cease and desist order and reparation

On January 3 1955 respondent filed its answer to the complaint
5 F M B
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qenying that jt agreed to transport the shipnlents at 450 per trailer

load or any other agreement to perform carriage at other than its

published tariff rates denying all allegations of unlawfulness and

requesting that the complaint be dismissed
Public hearing was held in Miami Fla froin June 1 through

June 4 1955

THE ISSUES

The issues are 1 whether any unfair or unjustly discriminatory
contract was entered into in violation of section 14 of the Shipping
Act 1916 2 whether respondent s rates charges and practices in
connection with the shipments were a unduly prejudicial in violation
of section 16 b unjust and unreasonable in violation of section 18
of said Act 3 whether respondent charged or demanded a different

compensation for the transportation from that specified in its tariff
in violation of section 2 of the Intercoastal Shipping Act 1933 tand

4 whether complainant is entitled to reparation

FINDINGS OF FACT

1 Complainant is a Puerto Rico corporation with its principal
place of business in San Juan and is engaged in the manufacturer of
aluminum windows parts and components therefor

2 Respondent is a common carrier by water with its principal
place ofbusiness in Miami Fla engaged in transportation ofproperty
between Florida and Puerto Rico and is subject to the Shipping Act
1916 and the Intercoastal Shipping Act 1933

3 The cargo involved was complainant s aluminum plant at Miami
which it desired dismantled and transported to Puerto Rico for re

assembly consisting of the plant machinery equipment raw materials
and supplies

4 Negotiations between complainant and respondent for the trans
portation of the cargo started several weeks before the first of the
five shipments involved was made on March 29 1954 The testimony
as to the negotiations wasvague and conflicting Complain nt under
stood that respondent agreed to transport the cargo at 450 per trailer
load of 15 000 pounds and that there would be about 10 trailer loads
estimated by respondent Respondent admits there was some dis
cussion of such rate but states that it was to apply to aluminum
products from Puerto Rico after the plant was established there and
that it would file such a rate with the Board but it was not to apply
to movement of the plant to Puerto Rico

5 F M B
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5 Both complainant shipper and respondent carrier were very

careless in making arrangements for transporting the cargo involved

Complainant was unaware that respondent was a common carrier

subject to charging tariff rates and appeared not to have known or

cared what the actual status of the carrier was Respondent made

little effort to inform complainant of what rates would be applicable
and made certain estimates of charges without proper consideration

of the applicable tariff or the type of cargo to be carried

6 At the time this cargo was transported respondent s operations
wereconducted under the name of two corporations Trans Caribbean
Motor Transport Inc Trans Caribbean and Trailer Marine Trans

portation Inc Trailer Marine and the designation TMT which

appears on bills of lading and invoices is a tradename for both organi
zations Trans Caribbean operates as a motor carrier under ICC

authority in Florida and as a water carrier under a tariff filed with

the Board Trailer Marine was the Puerto Rican delivering agent
for Trans Caribbean at the time this cargo moved

7 Respondent loaded the cargo onto trailers or sea vans and used

the common carrier service of the M V Ponce for water transpor
tation of four of the shipments from Port Everglades Fla to Ponce

and San Juan P R and the barge Loveland o for one shipment
direct from l1iami to Puerto Rico since the barge was in Miami for

repaIrs
8 At the time these shipments were made in March April and

May of 1954 respondent had only one tariff filed with the Board

FMB F No 1 which had been in effect since October 15 1953 A

tariff had been filed with the Board in the name of Trailer Marine

Transportation Inc on April 19 1954 to be effective May 19 1954

which contained a rate of 450 per trailer load for Products of

Aluminum This tariff however was not accepted by the Board for

filing and it was withdrawn before it became effective

9 Respondent has filed a new tariff with the Board FMB F No

0 in the name ofTrailer Marine Transportation TMT Inc ffective

June 24 1955 and all prior tariffs including FMB F No 1 which was

in effect at the time the cargo was carried have been canceled in their

entirety
10 Respondent sent separate freight bills to complainant for each

of the five shipments involved in the total amount of 8 572 53 The

description of the cargo shown in the freight bills and in the bills of

lading had been prepared by respondent who determined the descrip
tion without instructions from complainant Upon receipt of these

freight bills complainant objected to the amount of the charges as

5 F M B
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being more than it understood such charges would be and refused to

pay them Discussions and negotiations followed and certain pay
ments were made in the total amount of 6 27178

11 On July 15 1955 respondent sent corrected freight bills to

eomplainant increasing the total charges from 8 572 53 to 13 610 32
At the hearing respondent was unable to explain how the charges in
the original bills were determined under its tariff in effect at the time

the c argo moved except that they weremade out in error by its billing
derk who had been discharged for making errors in these and other

billings Respondent stated that after the errors were discovered

upon audit corrected bills were sent to complainant made on the
basis of respondent s tariff FMB F No 1 which was in effect during
the period ofthe shipments involved

12 This tariff FMB F No 1 was incorporated in the record by
reference It provides for four different types of rates 1 Express
Rates Item 150 a 3d Revised Page 16 to apply to all shipments
weighing up to 3 300 pounds Item 15 Original Page 9 2 Pack

age Rates on door to door basis nowhere in the tariff clearly defined
Item 150 b 3d Revised Page 16 3 Household Goods and Per

sonal Effects not here involved Item 150 c 3d Revised Page 16
and 4 Commodity Rates Beginning on 3d Revised Page 17 ap
plicable on all shipments of over 3 300 pounds Itern 15 Original
Page 9 This is a port to port rate and does not include pickup in
land freight and delivery charges 3d Revised Page 17 Pickup
charges in Miami and delivery charges in Puerto Rico outsiqeof Ponce
and San Juan are to be charged Items 25 and 30 Original Page 9
No rate for pickup in Miami is given in the tariff but a delivery charge
for inland delivery at Guaynabo P R is given Item 150 e Re
vised Page 24 Jnland freight charges for inland motor transpor
tation in the United States are nowhere set forth in the tariff

13 Complainant made reference at the hearing to shipping
tickets which would show proper weights cube and description of
these shipments and respondent referred to weight slips and dock

receipts Both were requested to present these documents or any
other evidence which would accurately show the weight cube and

description ofthe goods carried Neitherwasable to present the docu
ments referred to and the only identificaton of the goods made avail
able were certain invoices bills of lading export declarations and

voyage manifests which had been prepared by respondent Com
plainant produced a series of invoices purporting to contain a list of
all items sold to it and carried in these shipments It is impossible to

5 F M B
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determine from these invoices exactly what was carried in each

shipment
14 Since neither complainant nor respondent produced any weight

slips dock receipts or shipping tickets which would indicate the

weight or cube of the shipments the only bases for determining the II

proper transportation charges are the invoices export declarations III
and voyage manifests referred to Upon consideration of these under

IIIrespondent s tariff FMB F No 1 in effect when the cargo was trans

ported the rates and charges applied by respondent and those Whiclll
it should have applied are shown in Table Iherein III

15 As before stated complainant has paid respondent 6 27178

Of this sum 964 53 was paid to Leonard Bros for services other

than transportation footnote 3 Complainant therefore has paid
respondent 5 307 25 toward the transportation of the shipments or

565 67 less than the amount due under applicable rates in the tariff

on filewith the Board and in effect during the period involved This

however is without consideration of any other amounts which may

be due respondent for pickup in Miami motor transportation from

Miami to Port Everglades redelivery of certain material to com

plainant s plant by truck or advances made by respondent for the

account of complainant

POSITION OF PARTIES

Neither the complainant nor the respondent filed a brief Public

Counsel filed a brief and his position is embraced herein

DISCUSSION AND CONCLUSIONS

Under section 2 of the Intercoastal Shipping Act 1933 the only
rate which call be properly charged by respondent for these shipments
is the rate on file with the Board and in effect on the dates the ship
ments werecarried Intercoastal Investigation 1935 1 U S S B B

400 455 Pacifio Lumber Shipping 00 v Pacific AtlanticS S 00

1 U S M C 624 626 As before stated the only tariff of the

respondent filed with the Board and in effect during the time of these

shipments was its Freight Tariff No 1 FMB F No 1 This tariff

by its terms for lack of clarity under the types of rates referred to

and as pointed out in table Iand footnotes under finding of fact No

14 is ambiguous and difficult of construction

It is a settled rule of tariff construction that where a tariff is am

biguous or doubtful it is to be construed against the carrier who

prepared it The Gelfand Mfg 00 v Bull S S Line Inc 1

5 F lIB
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u s S B 169 RubJer Development Oorp v Booth S S 00 Ltd

2 U S M C 746 748 A rair and reasonable construction how

ever must be given Thomas G Orowe et d v Southern S S et al

1 U S S B 145 147 and neither the intent or the rramers nor the

practice or the carriers controls ror the shipper cannot be charged
with lmow ledge or such intent or with carrier s canons or construc

tion National Oable and Metal 00 v American liawaiian S S
00 2 U S M C 470 473

The cargo transported is found to be that described in column 3

of table Iherein Interpreting respondent s tariff here under con

sideration in its most reasonable construction the applicable charges
are those shown in column 9 or said table I

The complaint alleges violations by respondent or sections 14 16

and 18 or the Shipping Act 1916 an9 section 2 or the Intercoastal

Shipping Act 1933

Section 14 Shipping Act 1916

While the evidence shows conrusion and misunderstanding on the

part or both the complainant and the respondent such evidence is

insufficient to show that there was any arrangement or agreement to

carry the cargo involved at rates other than the applicable tariff

charges in violation of section 14 Fourth nor does the record indi

cate that any actions or respondent were retaliatory within the mean

ing of section 14 lhird Accordingly this section is not shown to

have been violated

Section 16 Shipping Act 1916

In order for there to be unreasonable prererence or advantage or

unreasonable prejudice or disadvantage there must be unequal treat

ment or two or more persons or shippers Afghan Amer Trading
00 Inc v Isbrandtsen 00 Inc 3 F M B 622 Huber Mfg 00 v

N V Stroorrvvaart Maatschappij Nederland 4 F M B 343

The record fails to show that any actions of respondent subjected
complainant to any undue or unreasonable prejudice or disadvantage
in relation to any other shipper Accordingly this section is not

shown to have been violated

Section 18 Shipping Act 1916

This section requires
That every common carrier by water in interstate commerce shall establish

observe and enforce just and reasonable rates fares charges classifications

and traiffs and just and reasonable regulations and practices relating there

to

5 F M B
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x APPENDIX

Complainant s tariff FMB F No 1 here involved contains in the

Commodity Rates section an item Express Goods with a rate of
0 99 per cubic foot and 5 per 100 pounds Revised Page 19 and 2d

Revised Page 19 This item is not defined or explained anywhere
in the tariff and it is impossible to determine what particular com

modities will be charged this rate The tariff also contains two

different rates for commodities which are not otherwise specified in

the Commodity Rates section

1 Cargo n o s 1 51 per cubic foot and 3 per 100 pounds Revised

Page 18 and 2d Revised Page 18

2 Not Otherwise Specified 110 per cubic foot and 2 73 per 100 pounds
Revised Page 21and 2d Revised Page 21

Such rates are ambiguous and conflicting they could lead to dis

crimination between and unequal treatment of shippers and they
are unjust and unreasonable rates and practices within the meaning
of this section of the Act Since however respondent s new tariff

FMB F No 3 which has superseded all of its prior tariffs contains

no Express Goods item and has only one Cargo Not Otherwise

Specified item it is unnecessary to direct respondent to amend its

tariff

Respondent failed to determine the cube on all but a part of one

of the five shipments Since the tariff involved provides that charges
shall be determined on the basis of cube or weight whichever basis

yields the greater revenue Item 5 b Original Page 6 failure

to properly determine the cube wasclearly an unjust and unreasonable

practice within the meaning of section 18 and respondent should be

ordered to cease and desist from such practice
In connection with the March 29 shipment respondent billed com

plainant an exchange fee for transfer of funds from Puerto Rico

bank to the United States on a collect shipment Item 105 2d Revised
Page 14 Since no payments were made to respondent in Puerto
Rico this exchange fee was improperly assessed and was an unjust
and unreasonable practice within the meaning of section 18 and

respondent should be ordered to cease and desist from such practice
In connection with the April 9 shipment respondent billed a heavy

lift charge item 5 k Original Page 7 on the full weight of the

shipment although it failed to show that anyone of the five pieces
weighed in excess of 2 000 pounds Application of this charge was

improper and was an unjust and unreasonable practice within the

meaning of section 18 and respondent should be ordered to cease and

desist from such practice
5 F M B



APPENDIX XI III

Section 93 Intercoa8tal Shipping Act 1933

s section provides that no common carrier by vater in inter

co l commerce shall

charge or demand or collect or receive a greater or less or different compensa

tion for the transportation of passengers or property or for any service in

onnection therewith than the rates fares and or charges which are specified
in its schedules filed with the Board and duly posted and in effect at the time

Respondent charged and demanded a different compensation from

that specified in its tariff on file with the Board during the period of

the shipments involved None of the original billing was based on

the proper and applicable rates The explanation of respondent that

this billing was made through errors by its billing clerk does not

change the fact that improper rates and charges were demanded of

complainant In some of the corrected bills respondent charged
and demanded a rate of 5 per 100 pounds the Express Goods com

modity rate shown in column 6 of table I It is impossible to deter

mine from the tariff that this rate could be applied to any of the

shipments involved The proper commodity rate for the shipments
is shown in column 9 of table I The charging and demanding of

the inapplicable rates were in violation of section 2 of the Intercoastal

Shipping Act 1933

In order to be entitled to reparation under section 22 of the Shipping
Act 1916 the complainant must show some direct pecuniary injury
resulting from the violations alleged Eden Ll1ining 00 v Blue fields
F1 1tit S S 00 1 U S S B 41 47 J G Boswell 00 v American

Hawaiian S S 00 2 U S M C 95 105 vVhile the tariff filed by
respondent and its actions in connection with the shipments involved

were violative of the Shipping Act 1916 and the Intercoastal Ship
ping Act 1933 as found herein complainant has not shown that it

has paid in excess of applicable tariff charges orhas otherwise suffered

injury as a result of such violations Accordingly complainant is

not entitled to reparation under section 22 of the Shipping Act 1916
As to the finding herein that complainant has paid respondent

565 67 less than the amount due under the applicable tariff finding
of fact 15 the Shipping Act 1916 does not give a carrier the right
to file a complaint with the Board demanding reparation from a

shipper and the Board is without authority to order a shipper to

make payments to a carrier However respondent is required by
section 2 of the Intercoastal Shipping Act 1933 to collect this under

charge of 565 67 Consideration need not be given the applicability
of additional charges which may be due respondent for services per
formed in connection with the shipments which were not a part of

5 F M B
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the water transportation and for which rates are not specified in the

applicable tariff on file with the Board As pointed out in ding
of fact No 6 respondent has Interstate Commerce Commission

authority for motor carrier operations in the State of Florida

ULTIMATE CONCLUSIONS

Upon consideration of all the foregoing fact it is concluded and

found that certain rates charges and practices of respondent as herein

pointed out are shown to be in violation of section 18 of the Shipping
Act 1916 and section 2 of the Intercoastal Shipping Act 1933 Cease
and desist order should be entered

Sections 14 and 16 of the Shipping Act 1916 are not shown to have
been violated

Complainant is not shown to have been injured and entitled to

reparation
5 F M B
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No 776

LOPEZ TRUCKING INC ET AL

V

WfGGIN TERMINALS INC

No 779

DANT AND RUSSELL SALES CO ET AL

V

WIGGIN TERMINALS INC

Submitted ApriZ 11 1956 Decided MOIJ 18 1956

Respondent s proposed revision of its F M B Tariff No 5 Item 15A found to

be an unreasonaIDe regulation or practice in violation of section 17 of the

Shipping Act 1916

Frank Daniels and James E Wilson for complainants in Docket
No 776

Joseph B Wolbarsht for complainants in Docket No 779
John F Groden and Oharles O Worth for respondent
LeanderIShelley as amicus curiae

EdwardAptaker as Public Counsel

REPORT OF THE BOARD

By THE BOARD

These proceedings arise out of similar complaints filed May 4 and

May 13 1955 and consolIdated for hearing under Rule 5 d of the
Board s Rules of Practice and Procedure Both complaints allege
that a proposed revision to F M B Tariff No 5 of vViggin Terminals
Inc Wiggin is unlawful in violation of sections 16 and 17 of the

Shipping Act 1916 the Act The proposed revision and addi
tion is as follows appearing as Item 15 A at 1st Revised Page 5
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4 FEDERAL MARITIME BOARD

All loading of lumber trucks shall be performed by labor and equipment sup

plied or designated by Wiggin and shall be subject to its direction and control

except for the manner of placing on the vehicle and thequantity to be placed on

thevehicle

Public hearing was held in Boston Massachusetts from August 9

1955 through August 12 1955 The ex aminer found that proposed
Item 15 A would result in violation of section 16 First of the Act

and would be an unreasonable regulation or practice relating to the

receiving handling storing or delivering of property in violation of

section 17 of the Act

Exceptions to the recommended decision have been filed by Wiggin

replies thereto have been filed by complainants and by Public Counsel

Except as hereinafter particularly stated we agree with the findings
and conclusions of the examiner Exceptions or recommended find

ings not discussed in this report nor reflected in our findings or con

clusions have been considered and found unrelated to material issues

or not supported by the weight of the evidence

The facts are as follows

1 Complainants in No 7761 are motor carriers truckers op

erating under authority of the Commonwealth of Massachusetts and

the Federal Government in the transportation of lumber and related

materials to Boston from points in Massachusetts and nearby States

Complainants in No 779 2
are corporations engaged in the wholesale

lumber business who either receive lumber for their own account or

purchase lumber from suppliers who receive it at Wiggin s facility
2 Respondent is a person subject to the Act by virtue of its con

duct of a lumber terminal operation at Castle Island Boston Massa

chusetts an area of 101 acres owned by the Commonwealth of Massa

chusetts and le sed to Luckenbach Steamship Company Inc Luck

enbach under a 10 year lease Wiggin s agreeme t with Lucken

bach is also of a 10 year duration but subject to modification or termi

nation on 90 days notice by either party Wiggin assumes fullcharge
and responsiiblity for lumber terminal operation on Castle Island and

agrees to save Luckenbach harmless from any losses suits damages
or judgments arising from any injury to or loss of property or death

or injury to any person on or within the lumber terminal area caused

by any act or failure of Viggin or any of its officers agents or em

ployees or by the condition of the premises The agreement requires
Wiggin to procure adequate insurance coverage for such purpose

1 Lopez Trucking Inc Cohenno Inc Ihomas Cook Sons Inc E W Larson Sons

Inc C Malone Trucking Inc and William J Coady d b a Coady Trucking Company
IIDant and Russell Sales Co L Grossman Sons Inc Blanchard Lumber Company Inc

Guernsey Westbrook Lumber Co Gerrity Company an4 l lunl ett Webster Lumber Co

Inc

5 F M B



LOPEZ TRUCKING INC ET AL V WIGGIN TERMINALS INC 5 I
3 The lumber shipped to Castle Island moves under tackle to

tackle rates In contrast to general cargo under lumber contracts
of affreightment the carrying vessel is divested of custody of the

cargo on delivery to the consignee or to the terminal for the con

signee at the end of ship s tackle Lumber is discharged from the
end of ship s tackle onto a bolster a platform similar to a pallet
picked up by a Wiggin straddle truck and carried to a point of rest
in the nterior While the record is not explicit in this respect we

infer from testimony of Wiggin representatives that discharged lum
ber is backpiled directly from ship s tackle and not from an inter
mediate point of rest Essentially this is a backpiling operation
entailing maintenance of records of location amount and ownership
of various lots of backpiled lumber The records enable Wiggin to

assess charges fixed by its tariff for parking 3 storing of lumber
after free time The lumber dealers in their use of lumber terminal
services and facilities have no contract or other arrangement with
Luckenbach

Wiggin s manager testified that very little of the lumber discharged
at Castle Island is signed or receipted for He did not reveal whether
it is a Wiggin employee who signs for lumber on those occasions
when receipts are issued

Wiggin pays Luckenbach 90 percent of the sums collected as usage
on lumber vessels 4 and 100 percent of the sums collected for wharf

parking
5 both at the rates specified in Luckenbach s terminal tariff

Wiggin also pays 100 percent of the sums collected for shed parking
and 75 percent of the sums collected for open yard parking both at

the rates specified in the Wiggin tariff All charges assessed against
cargo are contained in the Wiggin tariff including in addition to

the parking fee those for backhandling to the place of rest movement
of lumber from place of rest 0 another area within the terminal

truckloading and others

4 Under its present tariff 6

Wiggin loads lumber trucks by its

8 F M B Tariff No 5 Original p 2

The Term PARKING refers to the monthly charge on any lots of lumber remaining in
aplace of rest

4 F M BTariff No 5 Original p 2

The Term USAGE CHARGE refers to the charge on any lumber placed in atransit shed
or on a wharf orpassing through over or under a wharf ortransferred between vesselR

or lighters or loaded to or unlonded from a vessel at a wharf regardless of whether or

Dot wharf Is used
G F 11 B Tariff No 5 Original p 2

The Term WHARF PARKING refers to the dally charge on any lots of lumber remain

Ing in shed oron awharf In excess Qf free time allowed
e Item 15A of the present tariff provides
Upon request lrom the driver 01 other authorized repreRentative of the operator ot

the truck or other vehicle concerned truckloading service will be furnished at the rates

5 F M B
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own labor and equipment on request of the lumber ealers who own

the lumber or the truckers employed by such dealers In the past
however Wiggin has performed but a small part of the truckloading
Under its proposed tariff revision it would have the right to perform
all truckloading on CastleIsland

5 The proposed tariff revision was issued on March 15 1955 and

filed with the Board on March 17 1955 to become effective May 15

1955 On April 26 1955 the effective date was extended to June 15

1955 and on June 2 1955 it was postponed until after decision of

the Board on the issue in the present proceedings
6 There are three categories of persons who will be or may be

affected by the proposed tariff revision complainant wholesale lum

ber dealers complainant truckers and certain wholesale lumber

dealers 7 resident tenants who are competitors of complainants
and who are permanently assigned particular are s on Castle Island

for parking lumber

7 The resident tenants have their own employees and equipment
on Castle Island and perform their own truckloading At times they
also employ the truckers for loading an9 transporting In 1954 the

resident tenants received 54 384 000 net feet of lumber or 414 percent
of the total incoming lumber for thatyear

8 The resident tenants have not protested the proposed tariff re

vision although they may be affected by it since Wiggin might take

over their truck loading Wiggin has not advised the resident tenants

of such an intention however and has no determined policy or plan
with respect to resident tenants operations

8 It is possible that Wig
gin would allow the present method of truck loading to continue

9 The truckers have performed their own truck loading with their
own labor and equipment since the Wiggin lumber operation com

menced there in 1947 except as noted in Finding 12 Prior to World
War II Wiggin conducted a lumber terminal operation at Charles

I
r

and subject to all applicable provisions of this tariff The quantity of lumber loaded

npon the vehicle and the manner of the placing thereof on the vehicle shall be as directed

by the driver or other authorized representative of the operator of the truck or other ve

hicle Such driver or other representative shall supervise and be responsible for the

manner of loading Ail loading service shall be furnished and loading performed at the

sole risk and responsibility of the operator of the truck or other vehicle being loaded and

a request for the furnishing of such service shall constitute an agreement by the operator

of the truck orother vehicle involved to hold Wiggin harmless from all claims arising out

of the load or the manner in which the load is placed and secured
1 Weyerhaeuser Sales Company Shepard and Morse Lumber Company City Lumber

Company and Twin Harbors Lumber Company
8Although counsel for Wiggin in oral argument before the Board stated that under

the proposed tariff revision Wiggin would control the truck loading of the resident ten

ants Mr Sherman Whipple Jr president and Mr Paul Whipple manager of Wiggin
testified that no decision concerning resident tenant loading had been reachedi

5 F M B



LOPEZ TRUCKING INC ET AL V WIGGIN TERMINALS INC 7

town in the Port of Boston While all mechanical truck loading at

Charlestown was performed with gantry cranes owned by Wiggin
much of the truck loading was performed manually by the truckers
At that time the use of fork lift trucks for truck loading had not yet
become common and nearly 45 percent of the lumber which moved
out ofCharlestown was hand loaded

From the commencement of the lumber operation at Castle Island
lumber trucks were loaded principally by truckers themselyes using
fork lift trucks While Wiggin initially was interested in controlling
truck loading it was unable to acquire a sufficient number of fork lift
trucks to accomplish that objective

10 The truckers or some of them have office space and maintain
one or more fork lift trucks on Castle Island Each fork lift truck
is operated by a driver and two additional men Together the truckers
utilize eleven fork lift trucks representing an original total cost of

87 548 89 and a present market value of 68 683 89 The truckers
would need few of these fork lift trucks if the proposed tariff revision
should become effective Wiggin has offered to purchase these fork
lift trucks at appraisal value since effectuation of the proposed tariff

amendment will require an additional 10 or 11 fork lift trucks Pur
chase of new additional fork lift equipmentwould cost Wiggin nearly

100 000
11 The truckers load and haul lumber for both wholesalers and

retailers A1ost commonly however it is the lumber retailer who
issues instructions to the trucker and pays the trucking freight Vhen
instructed to pick up lumber the trucker dispatches a truck to Castle
Xsland and ascertains the location of the lumber from Wiggin s clerk
at the gate The trucker then advises his fork lift operator of the
location of the lumber and both th transporting truck and the fork
lift truck proceed to the pile or piles from which the required items
are loaded On departing from Castle Island the truckdriver gives
the gate clerk a signed slip stating the quantity of lumber on the
truck The gate clerk however does not tally the lumber His

responsibility to Wiggin is to determine to the best of his ability
that the ownership of the lumber is a stated by the trucker and
this is done for the purpose of computing parking charges Truckers
cannot depart from Castle Island however without signing for the
lumber on their trucks

12 The present system whereunder truckers are able to load their
own lumber trucks is satisfactory to them and to the lumber retailers
and wholesalers Although Wiggin has on rare occasions loaded
trucks for the truckers when the truckers were too busy to perform

5 F M B
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their own loading Wiggin s loading has been unsatisfactory to the

truckers due to the greater cost occasioned by 1 using up to twice

as many men as the truckers do to load a truck and loading l ss

lumber in the same period of time 2 loss in detention time of
truckers equipment waiting through long coffee breaks and lunch

periods 3 shortages of lumber 4 inefficiency in preparing loads

5 haphazard loading which orten necessitates reloading in order to

meet highwaysafety requirements
13 The truckers as a group are loading considerably less at Castle

Island since the proposed tariff revision than they loaded and trans

ported for comparable periods in 1954 During the first seven months
of 1954 Wiggin received 83 398 526 net feet 9 of lumber For the
same period in 1955 52 457 325 net feet were received a decrease of
30 941 201 net feet or 37 2 percent as compared with the previous year
The decrease in the amount of lumber received byViggin and the
decrease in the amount of lumber loaded and transported by the
truckers have resulted from diversion of lumber from Boston to other
New England ports and to rail rather than water transportation
which has been caused by the apprehension of shippers and consignees
that the proposed tariff provision might go into effect by increases
in water freight rates which have reduced the disparity between rail
and water transportation costs by a shortage of Iumber carrying
vessels andby strikes on the west coast

The lumber dealers are apprehensive concerning the proposed tariff
revision principally because of the great increase in loading costs
which they believe will result and because of the delays in delivery
which they believe will inevitably follow from the slower loading time
reduced actual working hours of Wiggin employees frequent work

stoppages and the necessity for queuing up for truck loading In
addition truckers anticipate increases in truck rates bec3rUse of deten
tion time on their equipment

As hereinabove stated generally trucks which transport lumber for
the wholesale lumber dealers are loaded by trucker employees An

exception however is L Grossman Sons Inc Grossman a whole
sale lumber dealer which maintains its own employees and truck load

ing equipment on Castle Island Grossman s loading costs including
labor and amortization of equipment average about 0 85 per one

thousand net feet oflumber and are far less than the proposed Wiggin
rate of 165 per thousand gross feet the equivalent of 2 10 per thou

9The term net feet represents actual measurements of lumber after dressing gross

feet the measurement befOle dressing
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sand net feet 10 For this reason Grossman would accelerate its pres
ent policy and practice of diverting its incoming lumber shipments
to other New England ports should the proposed tariff revision go
into effect Other lumber dealers such as Dant and Russell National

Lumber Co a retailer and Gerrity Company have indicated an

intention to reduce or discontinue shipments to Castle Island if the
tariff revision is made effective

15 In its backpiling and occasional truck loading operations Wig
gin employs members ofLocal 926 an affiliate of the International

Longshoremen s Association ILA Although the men are classified

as lumber handlers and are paid lower hourly wages than men em

ployed as longshoremen they are hired as casual labor in the same

maniler as longshoremen and are employed only when lumber ships
are to be unloaded For this reason in negotiations in early 1955

looking to a new labor contract between Local 926 and the Employers
Group ll the union demanded either the right to perform all truck

loading at Castle Island in addition to the backpiling and occasional
truck loading or theright to rec ive longshoremen s wages for the york

performed The negotiations terminated in an hourly increase of
0 10 for the union members without a written commitment regard

ing exclusive loading Shortly thereafter iViggin proposed the tariff

revision here in dispute
16 Local 926 since 1941 has sought exclusive control over the truck

loading an aim with which iViggin in the past has been unsympa
thetic In 1949 however upon strong union urging iViggin sought
controlled loading as now proposed The proposal was then as now

strongly opposed by the lumber dealers and by the truckers This

plus the fact that lViggin was in any case hesitant at that time to

assume the uecessary capital expense and plus the failure of the union
to appear in support of Wiggin at a meeting with Boston port authori
ties at which time exclusive loading was to have been sought caused

Wiggin to drop the proposal
Tiggin Local 926 employees consume up to twice as much time in

truck loading as do the truckers employe es In addition Wiggin
usually uses moremen in truck loading than dothe truckers employees
The additional time consumed and the excess of men employed would

materially add to the truckers and to the lumber dealers direct and
indirect costs Although the truck loading employees of the resident

lOWtggln s present tariff rate is 1 85 per thousand gross ftet
11 A group composed of iVlggin Wcyerhaeuser Slles Co Shepard Morse Lumber Co

and The City Lumber Go of Bridgeport Inc the last three of whIch arc r itlent ten

ants whlemploy Local 92members on Il permanent basis
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tenants are members of Local 926 the same labor union as those of

Viggin the resident tenants employees work as efficiently and as

expeditiously as do the truckers employees due probably to the perma
llent nature of their employment and to the supervision received from

the resident tenants

17 Luckenbach has urged Viggin to take over truck loading as a

good terminal practice but has brought no pressure to bear on Wiggin
While vViggin is reluctant to undertake exclusive truck loading it con

siders that function essential to an efficient terminal operation
18 Complainant truckers and lumber dealers state that Wiggin s

terminal is inefficiently operated which is admitted by riggin
Tiggin and the complainants however assign different reasons for

the inefficiencies and dispute whether the proposed tariff revision will

effect a cure

Viggill contends that free trucker access to parked lumber is respon
sible for most of the inefficieneies while admitting poor housekeeping
practices The truckers deny that abuses result from free aceess and

state that jggin IS pOOl housekeeping and careless backpiling are

solely responsible for the onditions at Castle Island

The lumber dealers consider both the truckers and Viggin to be

at fault however assigning the bulk of responsibility for the condi

tions to Viggin s failure to exereise its right to supervise and control

the truekers Efficiency can be eompletely restored it is urged by
effective supervision and policing of truckers activities and by dili

gent housekeeping without the necessity for vViggin s performance
of truck loading Vlggin witnesses as stated urge that controlled

truck loading is essential to an efficient lumber terminal operation
that it will correct most of the present terminal inefficiencies and that
it will give vViggin complete control over the stored lumber The

follo ving conditions contribute to the inefficiency of the terminal as

a whole

a The work of iViggin Local 926 employees has frequently been

iilterrupted by ork stoppages delays of less than one day and by
strikes delays of greater than one day

b The actual working hours of Wiggin employees are limited to

about 5112 hours per day because of long coffee breaks and an unwill

ingness to begin truck loading as lunch or quitting time approaches
c The few trucks handled by Wiggin employees are often unstable

and improperly positioned sometimes requiring reloading on the

truck Under both Wiggin s present tariff and the proposed revision

thereto however riggin truck loading is performed under the

supervision of the trucker s representative and at the risk of the

trucker
5 F M B
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d Truckers frequently load and deliver wrong lots of lumber as

well as incorrect quantities This results from misdirection of lumber

and placing lumber on the wrong piles in backloading by Tiggin as

well as from carelessness on the part of trucker employees in loading
from piles owned by other lumber dealers

e Piles of lumber are spilled or made unstable by the truckers

practice of bucking lumber on the blades of a fork lift truck against
the pile in order to straighten out the load on the fork lift

f Trucks are parked in streets and alleys preventing access to or

egress from the piles
g Lumber has been strewn and allowed to remain on the wharf

by Viggin employees and in the roadways by both Wiggin and trucker

employees
h Lumber is transported by truckers on fork lift trucks a

hazardous practice conducive to spilled loads A present tariff pro
vision 12 requiring all lumber which is to be moved from one place
of rest within the lumber area to be moved by Wiggin is ignored by
the truckers Wiggin states that the provision cannot be enforced as a

IJractical matter or as a matter of right
i Truckers occasionally load and carry more lumber than the

amount to which the consignee is entitled resulting in eventual

shortages of lumber

j Truckers occasionally remove partial lots and leave small piles
lying around the terminal while at the same time signing out at the

gate as having received a full lot Viggin annually or less frequently
eleans up the yard by collecting such piles and gives the lumber

dealers an opportunity to identify and claim the lumber Lumber so

identified is released on payment of storage charges the balance is

sold for unpaid storage charges In 1954 Viggin realized 3 000
from the sale of unclaimed lumber The reeord does not reveal
whether Tiggin retained the entire sum or whether 7 percent of the

sum was paid to Luckenbach
k Viggin often fails to l epile spilled lumber strewn laths and

crossers and to clear the roads of such materials

1 The roadways are in poor condition and are neither maintained

nor cleared of snow by Wiggin who denies responsibility for either
function

19 Many of the aforementioned inefficiencies result from Viggin s

denial of responsibility for or duty to parked lumber and its denial
of custody of the lumber and control over the lumber area Wiggin
admits that it has a duty to clear roadways of strewn lumber erossers

12 F M B Tariff No 5 Item 14 Original p 5
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and laths but it nevertheless has not always done so The abuses of

the truckers such as blocking of streets transportation of lumber on

fork lift trucks bucking lumber piles spilling lumber piles over

delivery of lumber by truckers leaving small piles of lumber scattered

throughout the parking area and loading from the wrong piles can be

prevented by adequate policing and an exercise of general control over

the lumber area Further both Luckenbach under its lease from the

Commonwealth of Massachusetts and possibly Wiggin under its

agreement with Luckenbach 13 have the duty to maintain the roads in a

state of repair equal to that shown by a survey made at the time of

execution of the lease and to clear the premises of snow

20 Wiggin asserts that it is not the lessee of the premises is a

service organization only and disclaims responsibility for shortage
of or damage to lumber 14 It claims that it now has authority to

regulate truck traffic and operations on Castle Island but denies au

thority to enforce such regulations vViggin has never considered

assessing penalties against truckers who violate tariff rules and pro
visions and its witnesses state that it has no right to bar from Castle
Island any trucker who engages in such practices

21 Wiggin s proposed tariff revision contains a provision requir
ing compliance with all vViggin regulations relating to ttaffic control

speed hours of operation and the like I5 There is no comparable
provision in the present tariff Under the agreement between Lucken

bach and Wiggin however Viggin is granted full charge and re

sponsibility for the conduct of a lumber terminal operation on desig
nated parcels of land agrees to maintain the lumber terminal section

in good condition and repair and agrees to surrender the lumber

section in like good condition ordinary wear and tear excepted
22 Officials of six Atlantic coast lumber terminals 16 testified m

13 Article 3 f of the agreement between Luckenbach au l Wiggin provides
WIGGIN will maintain the lumber terminal section and all improvements facilities

and equipment in good and serviceable condition and repair w1l1 comply with all exist
ing and future laws regulations orders and decrees pertaining to the occupancy of

the premises and upon the expiration of the term of this agreement will snrrendcr aid

section Improvements facilities and equipment in the ame condition in which they now

are or as they may later be improved by LUCKENBACH or the COMMISSION O1 dinary
wearand tear excepted

14 Item 15C of Original Page 5 Ii M B Tariff No 5 provides
Wiggin its officprs agents and employce shall not be responsible for any lo s 01 lam

age to vessels equipment persons lumber merchandise or other property received

handled or parked at the pier whether caused by theft fire watcr action of the el ments

or any other cause

16 Item 16B of 1st Revised Page 5 F M B l ariff No 5 pro ides

All trucks and persons using the lumber area shall comply with such directions rules

and regulations as may be issued by Wiggin relating to the traffic control speed hour
of operation and the like

18 Bayway Terminal Port Newark Newark N J Gowanus Lumber rerminal Brook
lyn N Y Municipal Pier Providence R I Connecticut Terminal New Londo Conn
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these proceedings They backpile lumber and offer various lumber
terminal services including truck loading They have public areas

in which the terminal performs all of the truck loading and open areas

where the truckers do the loading and some have resident tenants who

load their own trucks These terminals have complete control of the

lumber entrusted to their care The truck loading is performed effi

ciently with a reasonably steady crew on the property They have

found that a permanent crew tends to increase the efficiency of those

employed on a permanent basis as opposed to completely casual labor
23 Approximately one half of the Atlantic coast lumber terminals

permit private loading of trucks where it is permitted the average
is about 40 percent loading by the terminal and 60 percent by truckers
and consignees The terminal officials testified that the existence of
a permanent truck loading force on Castle Island would increase

efficiency in loading Since exclusive terminal controlled loading
would most probably entail maintenance of permanent crews exclu
sive Wiggin controlled loading would be more efficient than the pres
ent loading occasionally performed by 1Viggin s casual personnel
Such exclusiveloading by Wiggin however as elsewhere herein stated
would not be as efficient as loading by the truckers

POSITIONS OF THE PARTIES

Principally complainants maintain that the proposed tariff revision
is unreasonable within the meaning of section 17 of the Act since
exclusive Wiggin truck loading would result in increased truck load

ing costs witho t corresponding increases in efficiency of terminal

operation that the revision would result in diversion of lumber ship
ments to New England ports other than Boston and that the revision
would result in f41ancial loss to them without a corresponding gain
by Wiggin

Complainants allege that since the proposed revision would be

applicable to all lumber dealers except the resident tenants it will

unduly prefer the resident tenants in violation of section 16 of the
Act They further allege that the diversion of lumber traffic to other

ports or to rail rather than water carriers will result in undue pref
erence to those ports and to that method of transportation and in
undue prejudice to the Port of Boston Finally they allege that
since truck loading of general cargo will not be oontrolled the pro
posed revision will result in unjust discrimination against lumber
commodities

New Haven Terminal New Haven Conn and Atlantic Terminals Inc Port Newark
Newark N J
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Public Counsel argues that the proposed revision will be an unj ust

and unreasonable regulation in violation of section 17 of the Act

since the revision is not necessary to efficiency Efficient operations
can be restored Public Counsel urges by enforcement ofexisting and

proposed tariff regulations relating to traffic control and by more

responsible housekeeping
Both complainants and Public Counsel assert that the real purpose

of the proposed revision is to meet the demands of Local 926 rather

than as an independent step toward greater operating efficiency
Although the General Counsel to the North Atlantic Marine Ter

minals Conference filed a brief as amicus curiae he made no attempt
to evaluate the evidence but urged only that the Board in deciding the

issues be guided by the following principles
a That discrimination within the meaning of the Act can exist only where a

terminal operator does not accord the same treatment to all of its customers

alike j and that a failure to treat its customers in the same way as other

operators treat theirs does not constitute discrimination
b That the fact a regulation or practice is desired by a labor union or is

adopted to resolve a labor problem is no evidence that it is unjust or unreasonable

but on the contrary tends to prove that there was a reasonable basis for its

adoption
c That the Act does not require uniformity of regulations and practices

among terminal operators and that the existence of an alternate possible

regulation or practice is no evidence that a regulation or practice is unjust or

Unreasonable

The North AtlanticMarine Terminals Conference did not except to

the examiner s recommended decision or orally argue its position
before us

DISCUSSION AND CONCLUSIONS

We cannot as did the examiner find that the proposed exclusive

terminal loading tariff regulation itself will result in violation of

section 16 of the Act While according to the testimony of Viggin s

president and its manager itis unknown whether the exclusive loading
regulati0n will be applied to the lumber of the resident tenants as well

as to the other lumber dealers counsel for Wiggin flatly asserted in

oral argument that all lumber dealers would be treated alike Sinc
the tariff regulation on its face applies equally to all who utilize the

lumber terminal however the regulation is not unduly preferential
the possibility that the equality contemplated by the tariff regulation
will in practice be disregarded is relevant to the reasonableness of the

regulation under section 17 of the Act

The proposed exclusive loading regulation will not be unduly preju
dicial to the Port ofBoston in violation of section 16 of the Act No

5 F M B
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evidence has been adduced showing or tendIng to show unequal treat

ment of localities by Wiggin The evidence of diversion of traffic

by lumber dealers which will or may be effected upon application of
the regulation is immaterial to the allegation of violation of section 16
of the Act Such evidence is however relevant to the issue of reason

ableness of the regulation under section 17 of the Act
The proposed regulation will not unduly prefer commodities other

than lumber in violation of section 16 of the Act Neither injury to
such cargoes nor an existing and effective competitive relationship
between lumber and other commodities has been shown as is required
before such a violation may be established Phua Ocean Traffic

Bureu v Ewport S S Oorp 1 U S S B B 53 1936
We find however the proposed revision of F M B Tariff No 5

Item 15 A as well as the contemplated effectuation thereof to be an

unreasonable regulation and an unreasonable practice respectively
relating to the handling storing and delivering of property by a

person subject to the Act 17 in violation of section 17 As hereinbefore
indicated considerable uncertainty wasexpressed by Wiggin witnesses
as to whether the proposed exclusive loading rule would be applied
uniformly Not only the potential discrimination in unequal appli
cation of a tariff regulation but the mere possibility of a variance
between regulation and practice renders both regulation and practice
unreasonable
If the regulation should not be applied uniformly the resident

tenants maintaining their own Local 926 personnel would enjoy
lower indirect loading costs by being able to supervise their loading
operations prepare lumber for loading prior to arrival of transporting
trucks avoid the loading delays attributable to the queuing up of
trucks for loading and at the present relative degree of efficiency of
their own employees vis a via Wiggin personnel enjoy lower direct

loading costs thanother lumber dealers all to their own advantage and
to the competitive disadvantage of other lumber dealers Obviously
the competitive disadvantage is not mitigated by the fact that the

Wiggin loaders receive the same hourly wages as do the resident
tenants loaders although an argument to that effect has been made by
Wiggin counsel in exceptions

The proposed regulation is equally unreasonable in other respects
The evidence establishes that exclusive Wiggin loading would result

17 An other person may be in connection with a water carrier without being affiliated
with controlled by or In a continuing contractual relationship with such carrier United
States v American Union Transport Inc et al No 44 October Term Supreme Court
1945 327 U S 437 Status 01 Gal loaders and Unloaders 2 U S M C 761 767 1946
See also Oalifornia v United States 320 U S 577 1944
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in substantially increased direct and indirect costs of truck loading
and would divert lumber to New Epgland ports other than Boston

In justification for these serious results Wiggin maintains that con

trolled truck loading is essential to give Wiggin complete control over

the lumber terminal and thus to restore efficiency of operations We

do not find this to be a valid justification here Item 16 B 1st Re

vised Page 5 of the proposed tariff revision not objected to by any

of complainants requires compliance with such direction rules and

regulations as may be issued by Wiggin relating to traffic control

speed hours of operation and the like Ample control over the lum

ber terminal operation can be gained by vigilant enforcement of this

rule without the concomitant increases in cost and diversion of lumber

which will result from effectuation of the proposed exclusive loading
regulation Further while the evidence indicates that truck loading
itself would be more efficient than it is at present should Wiggin
employ perma ent rather than floating lumber handlers the evidence

does not support a reasonable probability that the physical loading of

trucks by Wiggin employees would eliminate or reduce many of the

inefficiencies described herein
Since the disadvantages and injurious effects of the proposed exclu

sive loading regulation outweigh the benefits to be derived therefrom
which benefits may be secured by other uncontested and innocuous

means we find the proposed exclusive loading regulation unreasonable
Weare puzzled by Wiggin s asertion that as a service organiza

tion it lacks control over the stored lumber although it collects fees

for such storage Since Wiggin is direct1 compensated for its back

piling and other lumber handling services and since no services are

rendered to the lumber after deposit at the place of rest it is difficult

to understand the basis for publication and collection of a parking
charge by Wiggin a service organization if it has no custody posses
sion orright to possession of the lumber Wiggin asserts that Luck

enbach as lessee of the land on which the lumber terminal is located
has possession of and control over the lumber If this were correct

reasonableness would require that Luckenbach publish the lumber

terminal tariff in order thatconsignees oflumber might know to whom

to look for care of and responsibility to th ir lumber while at the

terminal The argument is refuted however by the fact that lumber

consignees deal with Wiggin not with Luckenbach ls and by the terms

18 The Luckenbach terminal tariff F M B IrI provides

Item a A WHARF PARKING LUMBER Refer to Wiggin Terminals Feder l Marl

time Board Tariff No 5
Item 7 CHARGES FOR HANDLING LUMBER Luckenbach S S Co Incorporated

has contracted with Wiggin Terminals Inc to handle and park lumber at Castle Island

Terminal Wiggin Terminals Inc publish their own tari1f to cover these services
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of the agreement between Wiggin and Luckenbach In that agree
ment Wiggin undertakes to assume full charge and responsibility for

the lumber terminal operations to save Luckenbach harmless in the

event of injury to or loss ofproperty or death or injury to any person
on or within the lumber terminal area caused by any act or failure of
WIGGIN or any of its officers agents or employees or by the condi

tion of the premises and to make certain remittances to Luckenbach
in payment for the use of such portion of Castle Island Terminal

by WIGGIN as a lumber terminal Emphasis supplied The sales

by Wiggin of unidentified and unclaimed lumber for storage charges
and the fact that consignees m3Y take possesion of stored lumber dur

ing the specified terminal hours only are further indicia of Wiggjn s

dominion over stored lumber and control of the lumber terminal We
find then that c Iltrary to its assertion Wiggin has control of the

lumber terminal ttnd custody of lumber stored thereon after free time
and prior to demand and payment by the consignee dealer of accrued

storage charges Having so found it is abundantly clear that the
inefficiencies hereinbefore stated to be the result of Wiggin s failure

to exercise its control over the lumber and over the premises should

be rectified through enforcement of Item 16B and orsuch other regu
lation dealing with traffic control or control over stored lumber as

may reasonably be necessary to insure trucker cooperation While

Wiggin asserts that policing of Castle Island would be impractical
and overly expensive it would appear that in the absence of such

control Wiggin furnishes no consideration in return for the storage
or parking fees received from lumber dealers

We conclude that Item 15 A of F M B Tariff No 5 is an unrea

sonable regulation relating to the handling storing and delivering of

property and that the contemplated effectuation of Item 15 A is

an unreasonable practice relating to the handling storing and de

livering of property both in violation of section 17 of the Act
As stated by the examiner the testimony of representatives of other

North Atlantic lumber terminals has no significant bearing on the

issues in these proceedings and the findings and conclusions herein

are not intended to have any application or effect upon such other
terminals Further while much testimony was adduced tending to

establish that the proposed revision resulted solely from labor union
demands it is the reasonableness of the regulation itself and the

contemplated practice thereunder which must be considered and not
the motivating reason for the revision
An appropriateorder will be entered
Chairman Morse was absent from the country at the time of oral

argument and accordingly does not participate in this report
5 F M B



ORDER

At a Session of the FEDERAL MARITIME BOARD held at its
office in Washington D C on the 18th day of May A D 1956

No 776

LoPEZ TRUCKING INC ET AL

V

WIGGIN TERMINALS INC

No 779

DANT AND RUSSELL SALES Co ET AL

V

WIGGIN TERMINALa INC

These proceedings being at issue upon complaints and answers on

file and having been duly heard and submitted by the parties and
full investigation of the mattellS and things involved having been
had and the Board on the date hereof having made and entered of
record a report stating its conclusions and decision thereon which

report ishereby referred to and made aparthereof
It is ordered That respondent be and it is hereby notified and

required to cancel and hereafter abstain from publishing and putting
into effect Item 15 Aof F M B Tariff No 5 found herein to be an

unreasonable regulation in violation of section 17 of the Shipping
Act 1916

By the Board

SEAL Sgd GEO A VIEHMANN

Assistant Seoretary
5 F M B
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No M 64 Sub No 1

PACIFIC FAR EAST LINE INC ApPLICATION To EXTEND BAREBOAT

CHARTER OF VESSELS

S ubmitted May 25 1956 Decided May 28 1956

REPORT O THE BOARD

By THE BOARD

In Pacific Fal East Line Inc OharteJ of War Built Vessels

4 F M B 785 we recommended granting the charter of seven vessels
to Pacific Far East Line Inc PFEL having found as more fully
set out in that report that 1 the service under consideration is in
the public interest 2 such service is inadequately served and 3

privately owned American flag vessels are not available for charter
from private operators for use in such service Ve recommended to

the Secretary of Commerce inter alia that the charters provide for
June 20 1956 redelivery at a United States west coast port to be
named by the Maritime Administrator and that PFEL be prohibited
from commencing a voyage which might extend beyond that date

Subsequent to exeeution of the charters as recommended and the
commencement of the contemplated iron ore lift PFEL was obliged
to redeliver four of the seven vessels as described in the follOWIng
Notice ofApplication and Tentative Findings served in this proceed
ing on May 18 1956

Pursuant to section e of the Merchant Ship Sales Act 1946 as amended

Public Law 591 81st Cong 50 U S C App 1738 seven 7 Victory type
vessels owned by the lJnlted States were chartered to Pacific Far East Line Inc

Applicant for the carriage of iron ore from Stockton Calif to ore ports in

Japan the charter eontemplated two 2 voyages per vessel a total of fourteen

14 voyages four 4 of the vessels were recalled after completion of one 1

voyage the applkant is obligated to redeliver said vessels on or before June 20

19l56
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Applicant seeks to use the three 3 vessels currently under charter to com

plete H sufficient number of voyages so that the total voyages accomplished under

the charter will be the total of fourteen 14 contemplated by the Report of the

Board dated March 20 1956
The Board has tentatively affirmed its findings of March 20 1956 and has

tentatively determined that its recommendation 6 inits Report of March 20 1956

should be relaxed to permit applicant to continue using the three 3 vessels for

additional voyages sufficient to accomplish a total of fourteen 14 under the

charter

Any interested party may be heard concerning these tentative findings in
Room 4519 New General Accounting Office Building 5th and G Streets N W

Washington D C at 2 p m e d t May 24 1956 Said findings will become

final if no protestantappears

On May 24 and 25 1956 as provided in the foregoing notice Ameri
can Tramp Shipowners Association and States Marine Corporation
of Delaware appeared in opposition to the proposed extension No
evidence was adduced by the interveners tending to show that our

tentati ve findings should not be made or that our tentative determi
nation and recommendation to the Maritime Administrator that rec

ommendation 6 of ourMarch 20 1956 report should not be relaxed to

permit PFEL to continue using the three vessels for additional voy
ages sufficient to accomplish a total of fourteen voyages under the
combined charters Accordingly on the records in this proceeding
and the earlier proceeding we reaffirm adopt and hereby finalize the
aforesaid tentative findings determinations and recommendations
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No 725

THE SECRETARY OF AGRICULTURE OF THE UNITED STATES

v

NORTH ATLANTIC CONTINENTAL FREIGHT CONFERENCE ET AL

No 751

IN THE MATTER OF THE STATEMENT OF THE MEMBER LINES OF THE

NORTH ATLANTIC CONTINENTAL FREIGHT CONFERENCE FILED UNDER

GENERAL ORDER 76

Submittecl June 28 J 955 Deoiclecl February 29 1956

Proposed exclusivepatronage contractnoncontract system of the North Atlantic

Continental Freight Conference approved under section 15 of the Shipping
Act 1916

The exclusivepatronage contractjnoncontract system of the North Atlantic Con

tinental Freight Conference not found to be unjustly discriminatory or un

fairas between carriers shippers exporters importers or ports or between

exporters from the United States and their foreign competitors or to operate
to the detriment of theCommerce of the United States or to be inviolation

of the Shipping Act 1916

Approval granted under section 15 of the Shipping Act 1916 contingent upon

modification of the proposed exclusive patronage contract to reflect the views

of the Board

Complaint of the Department of Agriculture dismissed since the proposed exclu

sivepatronage contractjnoncontract system has not been found to be un

lawful

Henry A OockTUm Ohas B Bowling J L Pease Ohas D Turner

and Oharles W Bucy for the Secretary of Agriculture of the United

States
John J O Oonnor and John J O Oonnor Jr for Isbrandtsen Com

pany Inc

As amended by order of March 30 1956
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Edward Knutf James E Kilday and Stanley N Barnes for the De

partment of Justice

Hymen I Ai alatzky for himself
M W Wells for Growers and Shippers League ofFlorida Florida

Citrus Commission Florida Canners Association and Florida Citrus
Mutual

Roscoe H Hupper Burton H White and Elliott B Niwon for

members of North Atlantic Continental Freight Conference

John Mason Edward Aptaker Richard J Gage and Richard W

Kurrus as Public Counsel

REi ORT OF THE BOARD

By THE BOARD

Docket No 725 arises out of a complaint filed on October 17 1952

by the Secretary of Agriculture Agriculture l challenging the

validity of the exclusive patronage contractjnoncontract rate system
dual rate system proposed by North Atlantic Continental Freight

Conference the conference for use in the trade from United StateS
North Atlantic ports to ports in Belgium Holland and Germany

exclusive of German Baltic ports Agriculture alleges that the use

ofdual rates would violate sections 14 16 and 17 of the Shipping Act
1916 the Act and that the proposed dual rate system may not be

approved under section 15 of the Act

Isbrandtsen Company Inc Isbrandtsen the Department qf
Justice Justice and Hymen IMalatzky doing business as Himala

International Malatzky intervened in the proceedings Although
Malatzky filed a brief he did not participate in the hearing before the

examiner and filed no exceptions to the examiner s recommended

decision

Docket No 751 is a proceeding arising out of a statement of the

conference filed on February 25 1954 pursuant to section 236 3 of

our General Order 76 2 and the comments thereto filed by Isbrandtsen

Agriculture and Justice The conference statement sets out the dif

ferential between contract and noncontract rates in the proposed dual

1 Filed pursuant to section 22 of the Shipping Act 1916 and section 203 j of the

Agricultural Marketing Act of 1946

17 F R 10175 46 C F R 236 3 Nov 10 1952 The section requires parties filing
to initiate adual rate system to furnish astatement containing

a The amount of the spread or differential in terms of percentages or dollars and

cents

b The effective date

c The reasons for the use of contract noncontract rates in the particular trade
involed and the hasis for the spread ordifferential between such rates and

d Copies of the form of all contracts pertaining thereto
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rate system complained of by Agriculture in Docket No 725 the

effective date of the proposed system the reasons for the use of the

system in the trade involved the basis for the differential and copies
of the form contract proposed for use in the trade Some of the

matters encompassed in the statement however had been fully con

sidered in our report in Docket No 724 Oontract RatesNorth

Atlantic Oon l Frt Oon 4 F M B 355 1954 where a proposed
lO percent differential between contract and noncontract rates in this

trade was found to be not arlitrary unreasonable unjustly dis

criminatory nor in violation of the Act The Board stated in that

report however that Nothing in this report shall be deemed to relieve

the respondent conference from full compliance with the provisions
ofGeneral Order 76

The history of the controversy between the parties here was de

scribed in Oontract Rates supra at p 356 as follows

On October 1 1948 respondents advised shippers in e trade that thecarriere

proposed to reinstate the exclusiv patronage contract and dual rate system which

h d been in use in the trade prior to World War II Isbrandtsen brou ht

suit in the United States District Court for the Southern District of New York

seeking an injunction and an order to set aside certain rulings of our predecessor
the United States Maritime Commission which purported to authorize the

dual rate system The District Court granted a temporary injunction to preserve

thestatus quo and directed Isbrandtsen to tile a complaint before us to challenge

the validity of tbe system This complaint was tiled and after due proceedings
we issued our report inDocket 684 upholding the system and finding at page 247

3 The use of the dual rate system by the two conferences and their members

is notunjustly discriminatory r unfair as between carriers shippers exporters

importers or ports or between exporters fom the United States and their foreign

competitors and does not operate to the detriment of the commerce of the

United States and is not in violation of the Shipping Act 1916

Our order in Docket 684 was appealed to the District Court by Isbrandtsen

who urged that the dual rate system was unlawful per se because in violation

of section 14 Third of the Act The court declined to find that the system
could under no circumstances be valid butgranted 8 permanent injunction against

the system Da point notargued befOJ e us holding that the differential between

the contract and noncontract rates offered to shippers had been arbitrarily
determined and was therefore based on unreasoned conduct and so wa un

reasonable and unjustly discriminatory lI

In July 1952 we instituted a rule making proceeding to provide machinery for

securing information from conferences of ocean carriers as to the circumstances

and justification for the use of dual rates and the basis for the mount of any

di1rerential between contract and noncontract rates to be charged Before our

rule making proceeding had been completed and rule promulgated
8

respondents
announced their intention to institute a new exclusive patronage dual rate system

effective October 1 1952

Our order of investigation issued as above stated on September 19 1952
initiated these proceedings and by our report tiled September 29 1952 Contract

f F M B
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Rates North A tlanUo Oont l Frt Oonf 4 F M B 98 we ineffect directed the

respondent carriers to defer the institution of the dual rate system until the
conclusion of these proceedings Our order of September 19 1952 as amended

on October 3 1952 outlined the scope of the investigation to embrace only the
issue of whether the differential in the rates of the proposed system is arbitrary
and unreasonable and therefore unjustly discriminatory

Ilsbrandtsen v United States 96 F Supp 883 19l1 affirmed by an equally
divided Supreme Court 8ub nomA S J Ludwig aowinckel8 Reden et al v 18brandt8eft

00 Inc et al 342 U S 950 19l2
1I Our General Order 76 was issued November 10 19l52

In commenting on the statement presently before us Isbrandtsen

argued 1 that the dual rate system proposed could not go into

effect prior to full hearing and approval under section 15 of the Act
2 that the matters considered in Docket No 724 did not provide a

sufficient basis for Board approval under section 15 3 that the
statement did not comply with the requirements of General Order
76 4 that the proposed dual rate system was violative of sections

14 15 16 and 17 of the Act and 5 that the institution of the system
would resul in irreparable damage nd injury to Isbrandtsen The

comments of Agriculture and objections of Justice are encompassed
in Isbrandtsen s comments

Oral argument on the statement and on the comments thereto was

heard on March 29 1954 In our order ofMarch 30 1954 we expressed
doubt as to whether aspects of the proposed contractjnoncontract
rates other than the amount of the proposed spread or differential be
tween those rates may be unjustlydiscriminatory orotherwise in viola
tion of the Act and we directed that the system be held in abeyance
until further direction we granted therequests of Isbrandtsen Justice
B nd Agriculture for hearing on their commentson and objections to the

statement and we ordered that the hearing be consolidated with the

hearing in Docket No 725

On April 15 1954 at the request of the conference members and

Public Counsel we specified in the following manner the aspects of

the proposed system as to which doubts had previously been enter

tained

1 Having determined that the differential between the proposed contract

and noncontract rates is not arbitrary or unreasonable and notunjustly discrim

inatory and that such differential is not in violation of the Shipping Act 1916

a8 amended there is nevertheless doubt as to whether the use of the proposed
contract and noncontract rates in the trade described in Conference Agreement
No 4490 as amended may be unjustly discriminatory or unfair as between

carriers shippers exporters or ports or between exporters from the United
States and their foreign competitors or may operate to the detriment of the
commerce of the United States or may be in violation of the Shipping Act 1916
as amended and
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2 Having determined that the differential between theproposed contract and

noncontract rates is not arbitrary or unreasonable and not unjustly discriminat

tory and that such differential is not in violation of the Shipping Act 1916 as

amended there is nevertheless doubt as to whether the use of the contracts per

taining to the proposed contract and noncontract rates as set forth in the State

ment filed by the Member Lines herein may be unjustly discriminatory or unfair

as between carriers shIppers exporters or ports or between exporters from the

United States and their foreign competitors or may operate to the detriment of

the commerce of the United States or may be in violation of the Shipping Act

1916 as amended

Hearings in the combined proceedings were held during the period
April 27 to May 7 1954 During the course of the hearing the ex

aminer ruled that questions relating to the method by which the con

ference arrived at the differential between contract and noncontract

rates and questions as to whether the differential was arbitrary could

not be pursued Counsel for Isbrandtsen and for Agriculture there

after appealed the examiner s rulings under the provisions ofRule 10

n ofour Rules ofPractice and Procedure By order dated May 3

1954 we sustained the examiner s rulings
In a recommended decision served on November 24 1954 the exam

iner found that the proposed system would not be unjustly discrimi

natory or unfair as between carriers shippers exporters importers or

ports or between exporters from the United States and their foreign
competitors would not operate to the detriment of the commerce of the

United States and would not be in violation of the Act He further

recommended that a memorandum of the agreement to establish the

proposed dual rate system should be filed for approval under section

15 of the Act and recommended that an order be entered dismissing
the complaint in Docket No 725 and discontinuing the proceeding in

Docket No 751 Motions by Isbrandtsen and Malatzky to remand the

recommended decision with instructions to make further findings and

conclusions weredenied by our order of February 1 1955

Exceptions to the recommended decision were thereafter filed by
Justice Agriculture Isbrandtsen and by the conference and oral

argument on the exceptions washeard Exceptions and recommended

findings not discussed in this report nor reflected in our findings or

conclusions have been given consideration and found not justified

8 Rule 10 n provides
Right of parties as to presentation of cvide7lce Evpry party shall have the right to

present his case or defense by oral or documentar evidence to submit rebuttal evidence

and to conduct such cross examination as may be required for a full and true disclosure

of the facts The presiding officer shall however have the right and duty to limit the

introduction of evidence and the examination nnd cro8s examillation of witnesses when

In his judgment such evidence or examination is cumulative or is productive of undue

delay in the conduct of the hearing
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We find the following to be the facts in these proceedings
The conference is a voluntary association of twelve common carriers

by water 4

engaged in the transportation of cargo from United States
North Atlanticports to ports in Belgium Holland and Germany ex

clusive of German Baltic ports The conference operates under the

authority ofF M B Agreement 4490 as amended the basic agree
ment approved in unamended form by our predecessor under section

15 of the Act on August 24 1935

Conference membership is open to any common carrier by water who
has been engaged regularly in the trade or who furnishes evidence of

ability and intention to maintain a regular service in the trade
Article 3 of the basic agree ent specifically pr vides for establish

ment ofdual rates and authorizes the conference chairman orsecretary
to negotiate and execute such duaI rate contracts in the manner as

may be authorized by the conference

There are eight nonconference common carriers in this trade
Isbrandtsen Meyer Line Inc States Marine Corporation States
Marine Hamburg Amerika Linie Hamburg American Line
Norddeutscher Lloyd North German Lloyd U S Navigation
Company 5 Mitsui Steamship Co Ltd Mitsui and Osaka Shosen
Kaisa 0 S K 6 of these Hamburg American ll MeyerLin
Inc and North German Lloyd are the predominant c arriers Sev
eral other lines have in the past operated independent berth or tramp
service in the tradebut do not presently Se11e the trade Isbrandtsen
an American c orporation employing United States flag vessels in this
trade although not in all of the trades which it serves is the only non

conference common carrier appearing in these proceedings Of the
conference membership Black Diamond Steamship Corporation
United States Lines Company vVaterman Steamship Corporation
Belgian Line and HolIand America Line were most active at the time
of hearing in Docket No 724

The independent lines collectively provide complete port coverage
and frequent and regular service as do the conference lines While

Conference membership at the time of the recommended decision included A S J Lud
wig Mowinckels Rederi Cosmopolitan Line Black Diamond Steamship Corporation
Compagnie Generale Transatlantique Compagnie Maritime BeIge S A Compagnie Mari

time Congolaise S C R L Joint Service The Cunard Steam Ship Company Limited
Cunard White Star Ellerman s Wilson Line Ltd Wllson Line Home Lines Inc Home

Lines N V Nederlandsch Amerikaansche Stoomvaart Maatschappij Holland Amerika

Lijn Osaka Shosen Kaisha Ltd South Atlantic Steamship Line Inc U S flag United
States Lines Company U S flag Fjell Line Joint Service of Aktieselskapet LUksefjell
Akth selskapet Donefjell Aktleselskapet Falkefjell Aktieselskapet Rudolf

6 In 1955 subsequent to the clo e of hearings NQrth German Lloyd Hamburg American

Line and United States Navigation Co joined the conference In the same year Fjell
Line and South Atlantic Steamship Libe Inc resigned from conference membership

S Mitsui s entry predates O S Ks entry of February 1954
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large individual shippers may require more frequent service than any

single independent line provides it is unlikely that the needs of any

shipper could not be met by utilization of services provided by all of

the independents in the trade While a witness for Agriculture testi

fied that shippers in this trade need more service and greater port

coverage than collectively provided by the independent lines the wit

ness had no familiarity with this trade or with shipping problems
Some of the conference vessels are equipped with refrigerated space

A witness for Isbrandtsen indicated that Mitsui might be the only
nonconference line which provides refrigerated service but he further

stated that of the independent lines he wascertain of the facilities of

his own vessels only
There are between 3 500 and 5 000 shippers in this trade including

about 1 500 consignees in Europe as well as consignors in the United

States In this number are included some of the largest shippers in

the world several witnesses refusedto estimate the maximum service

which might be required by any single shipper One witness stated

that some shippers use two to four sailings per week but indicated that

their requirements did not demand such frequent sailings and might
well be met by one sailingper week Nationalistic preferences are not

shown other than by Dutch receivers for Holland America Line

While shippers are interested in low rates they are more interested

in uniform and stable rates

There is a considerable volume of cargoes moving in this trade which

are attractive to tramp vessels and for which conference and noncon

ference liners as well as tranlp vessels compete For several months

prior to the hearing the carryings of one conference line were 90 per

cent bulk and 10 percent general For calendar year 1953 the bulk

cargo carryings of the conference member lines represented 60 percent
of their total carryings The percentage of general cargo

7 carryings
of conference member lines to total carryings of those lines has been

substantially reduced since 1948 General cargo
7 in 1953 represented

24 percent of the total conference carryings as against 56 percent in

1948 Generally bulk cargoes are less attractive and less remunerative

than general cargoes
As found in our report in Docket No 724 and officially noticed

herein the amount of commercial cargo in long tons carried by liner

services in the trade and the number of eastbound sailings for the

years 1948 to 1952 are as follows

1Exclusive of mllltary cargo carried
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TABLE I

Yeilr 1 000 tons Conference Nonconfer rotal sall Conference Nonconfer
ence lngs sailings ence sailings

Percent Percent Percent Percent
1948

00 00
00 1 485 76 24 621 89 11

1949
n 00 66 34 642 84 16

1950
00 00

00 1 812 57 43 613 80 20
1951 00 n

n 00 2 590 74 26 559 83 17

1952
n

n
J 990 266 234 8688 879 321

J January June 1952only
2 Percentage figures based on9 months statistics forconference lines and 11 monthsfor nonconference lines8 Estimated for full year basedon statistics mentioned in footnote 2

Additional data introduced in this hearing indicates the following
distribution of conference and nonconference sailings and commercial
earryings in liner services for 1953

TABLE II

Commercial Percent Percent
Sailings cargo cargo to sailings

total to total

Conference 485 1 318 947 64 5 72
Nonconferonce n n 00

00 00 0000 190 726 006 35 5 28

TotaL
00 00 n u n

un n 675 2 044 953 100 0 100

The foregoing tables 8 point to an unmistakable increase in non

conference sailings and carryings in this trade The combined sail

ings of nonconference lines have increased from 70 in 1948 to 190 in
1953 an increase of 170 percent During the same period noncon

ference commercial liner cargo carryings have increased by 145 per
cent On the other hand conference liner carryings have increased
4 6 percent during the period 1948 through 1953 while conference
sailings for the same period decreased 12 percent

Freight rates quoted by all of the nonconference lines ale lower
than the uniform rates of the conference members There is no fixed
amount by which the conference rates are undelquoted Rates of

independents generally have been 10 percent or more below conference
rates The rates of Isbrandtsen in particular while lower than con

ference rates are aimed at realizing a profit Other of the

independents jn the trade charge rates which are lower than those of
Isbrandtsen

The conference employed a dual rate system prior to World WarII

using a spread of 20 percent between contract and noncontract rates
The system as then employed covered between 100 and 200 of the

8Tables I and II Inclulle bUlk type cargoes and exclude m1l1tary and m1l1tary controlled
cargoes
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2 700 01 2 800 items of the then current tariff those items presmnably
being the most highly competitive items moving in the trade In the

years during which the system was in effect conference members had

nonconference competition As indicated in our report in Docket No

724 prewar nonconference operators carried commodities covered by
the conference dual rate system

When private operations of the conference ceased during World

War II existing dual rate contracts became inoperative Full private
operation of the conference recommended in 1948 and in that year the

conference endeavored to reinstitute a dual rate syst m The subse

quent history of the conference s efforts in this regard is traced earlier
in this report

The proposed dual rate contract differs from those in use by the

conference prior to World War II but doesn t differ in any material

way from the contract approved by the conference in 1952 and sub

lnitted to the Board in Docket No 724 Of the 1 500 or 1 600 com

modities presently moving in the trade the contract covers all except
the following items as specified inArticle 6

a Bulk Cargoes Not Package Goods Coal Coke Grain Oils Petroleum

and Liquid Petroleum Salt Cake
b Effe ts or Goods Household or Personal packed including lift vans

c Explosives
d Hay
e Livestock Animals etc

f Specie Gold Silver and Bullion

This contract does notapply to Human Ashes or Corpses

Article 1 of the contract provides that the merchant shall ship all

nonexcepted commodities by vessels of the conference carriers with

equitable division of shipments among them The conference does

not view Article 1 however as imposing any obligation on the shipper
to divide his cargo proportionately among conference lines The lan

guage hereinabove quoted was inserted in the hope that shippers
would so divide their cargo As a practical matter the conference is

unaware of any shipper who uses the services of one conference line

exclusively An additional provision in Article 1 whereby the car

riers agree to maintain adequate shipping services wa viewed by the

conference as enforceable by signatory shippers
Article3 provides as follows

3 The Merchant agrees not to make any shipment hereunder for the benefit

of any other Merchant or interest nota party to this contract or a contract sub

stantially inthis form with the undersigned Carriers and agrees also not to ship
any commodities covered by this contract by a carrier nota party to this contract

except as hereinafter provided
5 F M B
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Neither Article 3 nor any other article provides for liquidated dam

ages in the event ofcarrier or shipper breach

Objection to Article 3 was voiced by a shipper as legally invalid if

literally construed as it would tend to bind an exporter or an importer
to have goods carried by members of the conference even when the

exporter or importer would have no legal right to select the carrier

The conference chairman indicated that a consignee signatory to a

contract would be bound by his contract on any shipment when the

consignee left the designation of the vessel to the consignor He did

not clearly indicate the effect of a consignee contract where a non

signing consignor with knowledge of the consignee s contract should

nsist on routing a c if or c and t shipment via nonconference car

rier The chairman did indicate theconference s willingness to extend

a dual rate contract to the merchant who controls the routing of ship
ments whether f o b or c i f J ost of the cargo in this trade moves

on a c if basis

Artiqle 4permits the merchant to ship via nonconference vessel if

after 3 days following application to the conference office for space

none of the conference carriers are able to provide space on a vessel

scheduled to sail within 15 days of the desired time

Article 7 provides that

All shipments contemplated tendered or made under this contract shall be

governed by the provisions of the tariffs permits dock receipts bills of lading
and other shipping documents regularly in use by the Carriers Receipt and

carriage of dangerous hazardous or obnoxious commodities shall be subject
to the facilities and requirements of the individual Carriers also to local laws

and regulations

Under Article 8 the contract would be in effect for an initial 9

months period and for successive 6 months periods in the absence of

a notice of termination given by either party 60 days prior to the

termination of the initial or succeeding periods Article 8 further

provides that rates shall not be increased duringthe initialor any suc

ceeding period of the contract Rate increases may only be made on

notice of 75 days prior to the end of any contract period to become

effective during the subsequent period
Under the pres nt single rate system shippers notifying the con

ference or members thereof of contemplated shipments are protected
in the rate quoted by the conference during the current month and

tw next succeeding months In addition most of the lines in the

trade conference andnonconference are accustomed to giving 60 days
advance notice of rate increases Isbrandtsen gives 30 day assurance

against rate increases While no notice of rate decreases is now given
by the conference or would be given under the contract a shipper who

IS F M B
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has received space at a higher rate receives the benefit of any rate
reduction in existence at the time ofactual shipment

Rates of conference carriers in this trade have been stable that is
free from appreciable fluctuation since WorId War II Rates of the

independent carriers have been more or less stable during the same

period except for an occasion in 1950 when Isbrandtsen s rates were

increased on eight days notice During the postwar period the con

ference lines have provided frequent regular and dependable sailings
The conference general rate level is lower today than it was in 1952

The average rate on general cargo is about 25 In October 1959 the
conference having previously announced the initiation of a dual rate

system and having deferred initiation of the system at our request
announced a 10 pelcent rate reduction or discount from tariff ra s

available to all shippers of general cargo The discount rate is still
in effect If the conference is permitted to initiate a dual rate system
the discount rate will be the contract rate and will be 10 percent lower
than the noncontract rate

There are three methods by which the confereJlce may meet inde

pendent competition First it may attempt by uniform rate reduc
tion to meet the independents rate this method is not likely to
succeed in view of the independents ability to reduce his rates further
and has in fact rnet with unsatisfactory results The conference has
not specifically attempted to meet Isbrandtsens rate since Isbrandt
sen is not its sole or major competitor Second the conference could
declare rates to be open and thereby pJ ecipitate a rate war although
a rate war would injure all carriers in the trade At times various
lines have urged the conference to meet the rate cutting practices of
theindependents but the conference has refrained from thus engaging
in a rate war until permission to institute a dual rate system has been

granted or denied Third the conference may initiate a dual rate
system In attempting to iustitute sueh a system here the prime pur
pose is to meet nonconferenee eompetition Dual rate systems are

considered by the conferenee to be the eornerstone of the conference
system Itwas also stated by a conference witness that the dual rate

system will aid in stabilizing rates assure regular dependable and

frequent sailings provide reasonable guaranteed rates and enable
member lines to plan for the future

Witnesses for the American Farm Bureau Federation and for the
National Grange as well as Agriculture witnesses expressed opposi
tion to dual rate system generally and to the dual rate system pro
posed for use in this particular trade Itwasstated by those witnesses
that differences in rates charged to contract signers and nonsigners
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might make cargoes of the nonsigners noncompetitive with those mov

ing at lower rates There is no indication however that the lower

rates charged by nonconference lines in the past have imposed prohibi
tive competitive burdens on sjmilar cargoes moving at the higher con

ference rates The witnesses further stated that a dual rate system
would tend to eliminate nonconference competition enabling the con

ference lines to charge excessively high freight rates The witnesses
indicated that producers ofagricultural products are primarily inter
ested in low freight rates and to this end favored free competition in

shipping in foreign commerce They recognized however that in
free and open competition Isbrandtsen and other American carriers

might be driven from the trade since costs of operating American
vessels greatly exceed operational costs of foreign flag vessels Fur
ther the desire expressed by the witnesses for frequent sailings in

high quality vessels is somewhat inconsistent with the desire for eonl

pletely unregulated competition since elimination of carriers through
rate wars will reduce service andsince vessel improvement and replace
ment is difficult of achievement under rate war conditions

Cargo carried by members of the conference is competitive with

cargocarried in the Canadian North AtlanticEastbound Freight Con
ference the South Atlantic Steamship Conference the Gulf French
Atlantic Hamburg Range Freight Conference and with cargo moving
to the same ultimate destinations through Mediterranean gateways

Conference witnesses est imated based on long experience that the
conference might under the dtlal rate system expect to get 75 peTcent
or less of the general cargo moving in the trade A witness for Is
brandtsen estimated that the conference under a dual rate system
would tie up 90 percent of the general cargo About 2 400 of the less
than 5 000 shippers in the trade have signed dual rate contracts in

anticipation of the system going into effect Both importers and ex

porters are numbered among the present signers fallY shippers will
elect not to sign There were prior to Vorld Val II big shippers
who declined to sign a dual rate contract

The conference considers that the assurance of patronage of the

contract signers and the additional cargoes which it will carry will

permit the conference economically to allow a 10 percent discount
The conference presented no facts and figures however as to the
amount of revenue which might be realized from the anticipated in

creased amount of general cargo Isbrandtsen s witness declined to

give his opinion on whether a saving would be effected by the confer

epce lines even assuming carriage by conference lines of 90 percent of

the general cargo in the trade The question can be answered mly
5 l M
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by weighing the increased volume ofgeneral cargo that probably would

be obtained against the reduction in rates to contract signers The

record does not indicate the 1953 proportion between general cargo
and bulk cargo carried by nonconference liners The record does

show however that Isbrandtsen presently carries a greater amount of

general cargo than bulk and military controlled cargo Nonconfer
ence lines for the aggregate years 1948 through 1952 carried substan

tially more general than bulk cargo
9 and only in 1951 did the inde

pendent lines carry n10re bulk than general cargo On the other hand

during the same aggregate period conference lines carried substan

tially more bulk cargo than general cargo
9

Only in 1948 the first

year of record did general cargo carryings of the conference lines

exceed their bulk carryings For the entire period independent lines

carried approximately 32 percent of the total general cargo moving
whilemaintaining less than 18 percent of the total sailings General

cargo carried by nonconference lines amounted to more than 49 percent
of the total caTgo including military tontlage carried by them In

contrast general cargo obtained by conference lines amounted to 36

percent of the total cargo including military tonnage carried by those

lines Bulk cargo carried by alllin in the trade slightly e ceeded

general cargo carryings by all liners

There is no difference in cost of service as between signing and non

signing shippers of like cargo identically destined but insofar as the

system increases conference average carryings unit costs of carriage
ofall cargo whether or not carried under contract will be reduced

While there is no dual rate system in doinestic transportation entry
into that field is regulated as are transportation rates In contrast

any carrier may enter the field of ocean transportation in foreign com

merce and enjoy freedom from minimum or maximum rate regulation

DISCUSSION AND ULTIMATE FINDINGS

Since in Docket No 724 we found that the 10 percent differential
between contract and noncontract rates in the dual ra system pro
posed by the conference is not arbitrary or unreasonable unjustly dis

criminatory or in violation of the Act we consider that those questions
are removed from these proceedi gs The issues remaining for our

consideration in Docket No 751 are 1 whether the initiation of a

qual rate system is necessary or required as a competitive measure to
insure stability of rates and service to shippers 2 if necessary
whether the use of contract and noncontract rates or the use of the
dual rate contract here proposed wOlild be unjustly discriminatory or

9Exclusive of military controlled cargo
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unfair as between carriers shippers exporters or ports or between

exporters from the United States and their foreign competitors or

would operate to the detriment of the commerce of the United States

or would be in violation of the Act The issues raised in Docket No

725 including the question of the legality per se of the dual rate

system in this trade and otherwise parallel the issues remaining for

our consideration in Docket No 751

In the recent case of Oontract Rates Japan Atlantic Gulf Freight
Oon 4 F M B 706 we determined that under section 15 of the

Act we may approve the initiation of a dual rate system in any trade

if under the facts adduced the system as sought to be employed would

not be unjustly discriminatory or unfair detrimental to the commerce

of the United States or in violation of the Act Ve consider om dis

cussion in that report on the legality of dual rate systems per se to be

a full andsufficient answer to the arguments advanced here in support
of the proposition that the Board may never under section 15 approve
such a system

We consider the initiation of a dual rate system to be necessary as

a competitive measure to offset the effect of nonconference compe ition
in this trade The percentage ofparticipation of nonconference lines

in the total commercial liner movement has in each year exceeded the

percentage ofnonconference sailings to total sailings Nonconference

participation in the total commercial movement has increased from 24

percent in 1948 to 35 5 percent in 1953 the year of highest nonconfer

ence percentage participation except for 1950 when nonconference

lines carried 43 percent of the cargo on 20 percent of the sailings
Conference carriage of general ca rgo has decreased from approxi
mately 841 000 tons in 1948 to approximately 539 000 tons in 1952

while nonconference lines show an increase in volume of general cargo

in 1952 as compared with 1948 While general cargo in 1948 repre
sented 56 percent of the total conference carryings such cargo repre

sented only 24 percent of the conference total in 1953 Since general
cargo is more remunerative than bulk type cargo it is clear that the

competition of nonconference lines is felt even more keenly than the

11i2 percent decrease in total carryings from 1948 to 1953 would

appear to indicate Without a dual rate system the conference may

suffer the loss of still more general cargo to nonconference lines

Although rates in this trade have been stable from 1948 to 1953

they have remained so only because the conference as a whole did not

yield to the urging of some of its members to meet or better the rates

of the nonconference lines Such a measure as indicated by past
experience in this and other trades would have been countered by
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further rate reductions by nonconference lines and inevitably would Ihave culminated in a rate war whether the rates of conference lines

were uniformly reduced 01 individually reduced under open rates

The competitive pressure on the conference lines has increased during
the years of record despite the surface stability of rates vVhere faced

with forlnidable nonconference rate cutting competition and without

a dual rate system as in this trade it is impossible for conference lines

to aintain stability of rates and at the same time a proportionate
share of the desirable cargo In such circumstances a volume of

cargo must be sacrificed for stability of rates or stability sacrificed fOl
volume Disastrous rate wars or initiation of a dual rate system will

reduce for the period or the contract the economic pressure oil the

conference lines to reduce rates on general cargo by creating a basic

core of cargo on which the conference may rely The guarantee of

rates for a 6 months period will facilitate forward trading by shippers
and minimize the threat of rate wars with their disastrous effects on

carriers and on shippers
The 1se of dual rates in this trade will not be unjustly discrimina

tory or unfair as between shippers exporters importers or ports or

between exporters from the United States and their foreign com

petitors Although the use of such rates is prima facie discrimi

natory the discrimination will not be unjust since the shippers will

retain complete freedom of choice between signing and not signing
No shippers will be preferred since all have equal opportunity to avail

themselves of contract rates There will be no coercion on shippers to

sign since collectively the nonconference carriers provide complete
port coverage and frequent and regular service The difference be

tween contract and noncontract rates will place no greater handicap
01 economic burden on cargoes moving at noncontract rates than the

handicap on cargoes moving on conference vessels as compared with

those moving on nonconference lines at rates lower by 10 percent or

more than conference rates Further there is no indication that col

lectively nonconference vessels do not offer the same types of facilities
as those offered to the public by vessels of the conference lines

The use of the contract and noncontract rates here proposed will not

be unfair as between carriers Membership in the conference is and

always has been open to independent common carriers regularly oper

ating or furnishing evidence of intention to operate regularly in

the trade The principal reason for remaining outside of the con
ference appears to be the rate advantage which can be maintained by
the independents over the conference lines The independent carrier

retains complete freedom to maintain its rate advantage or to enjoy
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as a conference member the benefits ofdual rate contracts But even

if the independent carriers desire to remain outside of the conference
there is no indication that initiation of a dual rate system will elimi
nate any independent carriers from the trade First as found herein
there is in this trade a large volume of bulk type commodities which
will not be subject to the dualrate system second the independent
carriers because of their comprehensive coverage and service n the
trade will remain able to compete for cargoes with conference car

riers and third it is probable that under dual rates conference
vessels will carry no more than 75 percent of the total liner cargo
This probability is strengthened by our requirements with respect to
the treatment of f o b and fa s shipments as hereinafter discussed

The use ofcontract and noncontract rates as proposed will not result

in detriment to the commerce of the United States The rates 01 the
conference carriers will remain stable for at least successiv 6 months

periods and will enable nonconference carriers to stabilize rates at

customary lower levels if such stability is considered by them to be
desirable Although as hereinabove found it is probable that the
total nonconference carryings will be decreased we do not share the
views of those witnesses who fear that an increase in amounts of cargo
carried on conference vessels will bring about a general increase in
rates charged to shippers We find such a result highly improbable
in view of 1 the effectiveness of nonconference competition 2
the effectiveness of the competition of other carriers and other con

ferences serving the ports of discharge in this trade from ports of

loading not served by this conference 3 the effectiveness ofcarrier

competition at other gateways to areas served by this conference and

4 the power of the Board over conference rates which are found by
us to be detrimental to the commerce of the United States

Since the form of the agreement between the conference carriers
and particular shipPers substantially affects the manner in which the

proposed dual rate system would be used we have carefully examined

the proposed contract and find the following provisions to beambigu
ous or objectionable for other reasons as hereinafter indicated

Article 1 binds the merchant to move all ofhis shipments by vessels
of the conference carriers Article 3 in addition prohibits shipments
made for the benefit of a merchant not a party to the contract Article

1 when construed with article 3 under a conceivable construction

might require a signatory exporter to refuse to sell his products to an

f o b or f a s buyer if the buyer should insist on routing ship
meIits via nonconference carrier The testimony of the chairman on

this matter was not clear Accordingly the contract provision should
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be clarified to avoid ambiguity In place of those articles we will
require a provision which limits the restriction of the contract to ship
exclusively via conference vessels to those circumstances wherein the
contract signatory is in fact the shipper and which states in the
absence of fraud that the person indicated as shipper in the ocean

bill of lading shall be deemed the shipper As we stated in the Japan
Atlantic decision 8upra p 740

In the situation where the contract signer appears as shipper in the bill of

lading it is no mere matter of form to say he is the shipper in fact In c and f
or c i f sales the problem does not arise because there the contract signer is in
fact the shipper but in f o b or f a s sales we deem it undesirable to have
the answer to this problem turn on the complicated questions of law as to risk
of loss or when title passes in d termining when a given shipment is or is not
covered by the shipper s agreement We deem it highly desirable that simple
tests and standards be applicable

The amended provision must not prevent shipments by an exporter
as agent for the buyer at the buyer s request and expense where the
exporter merely renders ai in obtaining the documents required for

purposes of exportation
In Article 7 all shipments under the contract are governed by the

provisions of the tariffs permits dock receipts bills of lading or

other shipping documents in use by the carriers Such shipping
9ocument provisions may not be controlling over provisions of the

shipper contract in any case where they may a operate directly or

indirectly to change the amount of spread between contract and non

contract rates b impose on contract shippers additional require
ments not imposed on all shippers or c otherwise be inconsistent
with the provisions of the shipper contract

InSwayne Hoyt v United States 300 U S 297 1937 the Su
preme Court 11 pheld an order of the Secretary ofCommerce cancelling
proposed schedules of rates which were conditioned upon the execu

tion ofa dual rate contract In so doing however the Supreme Court
stated at page304

In determining whether the present discrimination was undue or unreasonable

the Secretary was called upon to ascertain whether its effect was to exclude
other carriers from the traffic and if so whether as appellants urge it oper
ated to secure stability of rates with consequent stability of service and so far

as either effect was found to ensue to weigh the disadvantages of the formel
against the advantages of the latter This was clearly recognized in the report
upon which the present order is based Itstates that the danger of cut throat

competition was lessened by 3 of the Intercoastal Shipping Act of 1933 and

that the contract system tends to create a monopoly In view of the assurance

9f reasonable rate stability afforded by the Act of 1933 the Secretary concluded
that this was the real purpose of the contract rate
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Applying the test of the SwaY7te Hoyt case and palancing the

foreseeable advantages against the for seeable disadvantages we find

the latter outweighed by the former While the increased carriage
of cargo by conference lines might under other circumstances tend

toward monopoly we find no such likel ihood here in view of the num

ber of active independent competitors in the trade the large volume
of free cargo for which both independents and conference lines will

compete and the existing direct and indirect rate competition to the

conference lines on cargoes originating in areas other than those
served by conference vessels These factors will act as a strong and
effective deterrent against the imposition of exorbitant freight rates

and against arbitrary conference action On the other hand the
existence of the contracts with shippers guaranteeing levels of rates

for the period of the contract or extension thereof will decrease the

pressure on conference lines to wage a rate reduction battle with non

conference lines The genuine stability of rates which will ensue from
the guarantee of rates and the assurance to conference lines of a basic

core of cargo on which to rely will enable conference lines to put
improved service on berth and more efficiently to plan sailings and
serVIce

The conference has not considered its filing under General Order 76
to be a filing for approval under section 15 of the Act arguing that
the earlier approval of the basic agreement with its provision for
dual rates makes any further approval unnecessary The conference
overlooks the facts however that it does not presently employ the
dual rate system and that its present filing is an application to

institute or at least to reinstitute a dual rate system To this extent
we are unable to distinguish these circumstances from those before the
court in sbrandtsen Co v United States 211 F 2d 51 D O Oil
1954 where an agreement to institute

dU
1i rates was held to be an

agreement or modification of an agreement between carriers which

required approval under section 15 We will deem the conference s

General Order 76 statement to have been filed for our approval under
section 15 however since the entire proceeding in Docket Nos 725
and 751 has been conducted on this basis

We incorporate herein the determinations made by us in Docket
No 724 wherein as hereinbefore stated the proposed differential was

found to be not arbitrary unreasonable unjustly discriminatory nor

in violation of the Act

The application of the conference to institute or reinstitute a dual
rate system in the trade from United States North Atlantic ports to

ports in Belgium Holland and Germany is approved since we have
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found tho system will not be unjustly discriminatory or unfair a

between carriers shippers exporters importers or ports or between

exporters from the United States and their foreign competitors will

not operate to the detriment of the commerce of the United States

and will not be in violation of the Act Our approval is contingent
however upon amendment of the proposed shipper s contract in

conformity withour opinion herein

Approval willbeeffective April 2 1956

Since the proposed dual rate system has been found to be not un

lawful the complaint ofAgriculture will be dismissed

An appropriate order will be entered
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its
offices in Washington D C on the 29th day ofFebruary A D 1956

No 725

THE SECRETARY OF AGRICULTURE OF THE UNITED STATES
V

NORTH ATLANTIC CoNTINENTAL FREIGHT CONFERENCE ET AL

No 751

IN THE MATTER OF THE STATEMENT OF THE MEMBER LINES OF THE

NORTH ATLANTIC CONTINENTAL FREIGHT CoNFERENCE FILED UNDER
GENERAL ORDER 76

The case docketed as No 725 being at issue upon complaints and
answers on file and the case docketed as No 751 having been instituted
by the Board on its own motion and the cases having been con

solidated for hearing and duly heard and full investigation of the
matters and things involved having been had and the Board on the
date hereof having made and entered a report stating its decision
and conclusions thereon which report is hereby referred to and made
a part hereof and the Board having therein incorporated its report
in Docket No 724 Oontract Rates North Atlantic Oont lFrt Oonl
4 F M B 355 which report is hereby referred to and made a part
hereof insofar as it is not inconsistent with the report of the Board
entered on the date hereot
It is ordered That the agreement evidenced by the aforesaid state

ment tiled by the North Atlantic Continental Freight Conference be
and it is hereby approved nder the provisions of section 15 of the

Shipping Act 1916 as amended excepting that a the exclusive

patronag contractjnopcontract rate system contemplated therein
shall not apply to shipments which are made on an f 0 b or f a s

basis unless the person whether seller or buyer named in good faith
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as shipper in the ocean bill of lading is a contract signatory and b

that the aforesaid agreement may not be altered by incorporation of

provisions of tariffs bills of lading or other shipping documents

which may operate directly or indirectly to change the amount of

spread between contract and noncontract rates orwhich may be other

wise inconsistent with the terms of the aforesaid agreement and

It i8 further ordered That the approval hereby granted shall be

effective April 2 1956 at 12 00 noon eastern standard time and

It is further ordered That the complaint of the Department of

Agriculture in the case docketed as No 725 be and it is hereby
dismissed and

It is fwrther ordered That the case docketed as No 751 be and it is

hereby discontinued

By the Board

Sgd GEO A VIEHMANN

Assistant Secretary
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No 792

AGREEMENT AND PRACTICES PERTAINING To LIMITATION ON MEMBER
SHIP PACIFIC COAST EUROPEAN CONFERENCE AGREEMENT 5200

DelMteMay 14 1956

REPORT OF THE BOARD ON DEMAND FOR BILL OF PARTICULARS

By THE BOARD

By order ofApril 5 1956 we directed the members of Pacific Coast
European Conference 1 the conference to show cause at a hearing
before an examiner why we should not 1 find that the effectuation
without our approval ofan agreement to condition admission of Mitsui

Steamship Company Ltd Mitsui on Mitsui s withdrawal from

pending litigation in which its position is opposed to that of the
conference is in violation of section 15 of the Shipping Act 1916

the Act 2 find that the agreement should be disapproved as

unjustly discriminatory and unfair as between carriers or detri
mental to the commerce of the United States and 3 order the con

dition to be cancelled by the conference

The order recited the circumstances in the matter insofar as they
had been revealed to the Board in the following manner

1 On November 30 1955 2 Mitsui filed an application for

membership in the conference
2 On December 16 1955 the conference notified Mitsui that the

member lines had agreed to admit Mitsui to membership effective

February 1 1956 upon receipt of information satisfactory to the con

ference that Mitsui had withdrawn from pending litigation in which
its position wasopposed to that of the conference

3 On December 21 1955 1itsui notified us of the condition to con

ference membership and stated that it withdraws from the pending
litigation

J Membership of the conference identified in the Appendix
2 By inadvertence our order of Aprll 5 1956 recited November 20 rather than No

vember 30 as the date of Mitsui s application
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4 On December 28 1955 our Regulation Office advised Mitsui and

the conference that it considered the agreements to set a condition on

Mitsui s membership and Mitsui s acceptance thereof to be new agree

ments or modifications of agreements between carriers requiring
approval under section 15 of the Act prior to effectuation

5 On January 7 1956 the conference advised the Regulation Office
that it was unable to concur in he view expressed by the Regulation
Office

6 On March 5 1956 under our direction the o ference was dvised

by letter that the condition on ad ission to conference membership
may not be a just and reasonable miuse within themeaning of section

10 of the basic conference agreement 3 that it may be unjustly discrim

inatory or unfair as between carriers and that it may operate to the

detriment of the commerce of the United States The conference was

notified that a show cause orcler would be isued unless the condition

should be withdrawn within twenty days of receipt of the letter

7 On March 23 1956 the conference advised us that its action in

its view wasproper in all respects
On April 9 1956 the conference advised us that it had suspended

the condition imposed on th admission of Mitsui pending determina

tion of whether the condition constitutes an unapproved section 15

agreement
Our order to show cause was served on the conference by registered

air mail on April 13 1956 The conference responded on April 27

1956 by filing the document here under consideration a demand for a

bill of particulars defining with certainty in accordance with the

law the particular matters of law and fact alleged against the

conference in that respondents are unable to frame a responsive
answer because of the vagueness generality and uncertainty of the

terms of the order The conference relied on the provisions of

section 5 a 3 of the Administrative Procedure Act APA Sec

tion 5 a provides
Notice Persons entitled to notice of an agency hearing shall be timely in

formed of 1 the time place and nature thereof 2 the legal authority and

jurisdiction under whiCh the hearing is to be held and 3 the matters of fact

and law asserted In instances inwhich private persons are the moving parties

Section 10 of F M B Agreement No 5200 approved on May 26 1937 provides
MefRber8Mp Any person firm or corporation regulnrly operating or giving sub

8tantlal and reliable evideIlce of intention to operate regulal ly a8 a COlAmon carrier by

water in the trade covered by this agreement may become a member of the Conference

uponthe agreement of three fourths of the members entitled to voteand by affixing his their

or its signature thereto or to a counterpart thereof No eligible applicant shall be de

nied membership except for just and re sonable eause and ilQmembership shall become

eftecttve until noUce thereof has been sent to the governmental agency charged with the

administration of section 15 of the U 8 Shippng Act 1916 a8 amended
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other parties to the proceeding shall give prompt notice of issues controverted
in fact or law and in other instances agencies may by rule require responsive
pleading In fixing th times and places for heari gs due regard shall be had
fQr the convenience and necessity of theparties or their representatives

Although the conference has not expressly so stated we assume that
reliance is also placed in Rule 5 m of our Rules of Practice and

roced relwhich provides
Bin 01 partlcular8 Within ten 10 days after date of service of the com

plaint respondent may file with the Board forservice upon complainant a request
for a bill of particulars Within ten 10 days after date of service of such

request complainant shall file with theBoard and serve upon respondent either
1 thebill of particulars requested or 2 a reply to such request made in con

formity with the requirements of rule 5 p setting forth the particular matters
contained in the request which are objected to and the reasons for the objec
tions The time for filing answer to the complaint shall be extended to a date
ten 10 days after the date of service of the bill of partiCUlars or of notice of
the Board s disallowance of the request therefor The time limits prescribed
above are subject to rule 7 d For good cause shown request for a bill of
partiCUlars also may be filed after answer is made and within a reasonable time
prior to hearing

Section 5 a of the APA requires us to give sufficient notice of the
issues with which a party is to be confronted as well as to grant suffi
cienttime to consider the issues and to prepare a defense The purpose
of section 5 a has been ably described by Tom C Clark Attorney
General of the United States at the time of passage of the APA in a

letter to the Chairman Senate Judiciary Committee in the following
manner

Section 5 a is intended to state minimum requirements for the giving of

notice to persons who under existing law are entitled to notice of an agency hear

Iilg in a statutory adjudication While in most types of proceedings all of the
Information required to be given in clause 1 2 and 3 may be included

the notice of heariIlg or other moving paper in many instances the agenoy
or other mOVing party may not be inp08ition to set forth all of such information
fa themoving paper or perhaps not even in advance of the hearing especially
Ae matters of fact and law asserted Emphasis supplied

The minimum requireinents stated in section 5 a do not neces

sarily contemplate issuance of bills of particulars on demand of a

respondent to an agency pleading The APA is ail attempt to bring
into practice those principles of due process that have been enforced
in thecourts 15 The granting ofbills df particulars however has been

Senate Report No 752 79th Cong 1st Sess Appendix B with appendix
8 See statement of Congr ssman Gwynne 01 Iowa ill the H6use of Representatlves on

May 24 194 92 Congo Rec 5656
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held by the courts to be discretionary in both judicial 6 and quasi

judicial proceedings 7

Pleadings instituting agency actions do not require theparticularity
of an indictment or an information All that is requisite in a valid

agency proceeding is that there be a statement of the things claimed

to constitute the offense charged in order that respondent may put
on his defense 8 That this requisite does not contemplate the speci
ficity ofa bill ofparticulars is clear from the analysis of the Attorney
General supra when he states that the agency may not always be in

position to particularly allege the matters of fact and law involved 9

Since the standards of section 5 a of theAPA are minimum stand

ards and in the absence ofa command in the APA the method ofpro

tecting a respondent in an agency proceeding from surprise as a result

of ambiguous agency pleading is in the sound discretion of the agency

While in the exercise of our discretion we have authorized the filing
of requests for bills or particulars in proceedings commenced by
complaint we have not authorized such requests in Board initiated

proceedings 10

The absence of a rule for a bill of particulars does not of course

permit this agency by ambiguous pleading to limit a respondent s

opportunity to frame a reply or to prepare his case In such a case

respondent may resolve his uncertainties as to matters alleged by in

formal request in prehearing conference l1 by motion to terminate the

proceedingt2 or by other motion A right or this nature is clearly
distinguishable from the right to a bill of particulars The right
extends only to clarification of ambiguity or vagueness as to material

II Muench v United States 96 F 2d 832 8th C1r 1938 McKenna v United States

LAnes 26 F Supp 558 S D N Y 1939
7 NationaZ Labor Relations Board v Remington Rand Inc 94 F 2d 862 2d eir 1938

8 NationaZ Labor Relations Board v Piqua Munising W Prod 00 109 F 2d 552 6th

Cir 1940 See also Administrative Law Davis 1951 section 80 pp 278 279

The most important characteristic of pleadings in the administrative process is their

unimportance And experience shows that unimportance of pleadings is a virtue In the

judicial system the long term movement has been from the common lnw system of plead

ing to formulate issues to the early code ideal of stating all material facts to the view

now preva1l1ng in the federal courts that fair notice Is the objective The modern phi
losophy concerning pleadings is that they do little more than indicate generally the type

of litigation that is involvedFootnotes omitted in quote

See footnote 4
2D Complaints are distinguished from other methods of initiating proceedings in Rule

IS a of ourRules of Practice and Procedure
11 Rule 6 d of our Rules of Practice and Procedure provIdes for consideration of

simplification of issues and the necessity or desirabllity of amendment to the pleadings
among other matters

12 Rule IS 0 Rules of Practice and Procedure
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issues and does not as does abill of paticulars13 extend to amplification
of ultimate factsin pleadings

While Rule 12 c of the Federal Rules of Civil Procedure for

merly contained a provision authorizing motions for bills ofparticn
la rs by amendment effective March 19 1948 the provision was

eliminated The present Rule 12 c provides only for a motion for
more definite statement The distinction between the two pro
visions under the rules was this a bill of particulars serves

the function of enabling a party to prepare for trial as well as to pre
pare responsive pleadings a motion for more definite statement serves

only the latter function H It has been said that the presence of the
former and eliminated provision sometimes placed a premium upon
strategic maneuvering of counsel rather than upon the merits of the
issues involved 11

Strategic maneuvering is even more unseemly in agency proceed
ings which involve investigative as well as judicial functions 16 The

duty to investigate violations of regulatory statutes and other matters

affected with a public interest makes it imperative that agency insti
tuted actions be not hampered by overly refined pleading techniques
or mired in pleading contests Section 5 a of the APA does not

require notice provisions of this nature

Even if we were to assume the conference s demand to be in nature

as well as in name
17

a demand for bill of particulars and even as

suming that our rules issued under section 5 a of the APA pro
vided for such relief we think it clear beyond question that this is
not a proper case for the relief requested The movant has aburden
of showing that it is entitled to a bill of particulars and that the de
mand is made in good faith and not for the purpose of delay 18 The
burden has not been met here in any of these respects Our order to

show calise is in all respects clear and unambiguous and requires no

clarification of any kind

13Jessup Moore Pafer 00 v West Virginia PuZp P 00 25 F Sopp 598 D Del
1938 Massachusetts Bonding cE Ins 00 v Harrisburg T 00 27 F Supp 987 M D
Pa 1939

l Oitrin v Greater New York In4U8tries 79 F Supp 692 696 S D N Y 1948 Tbe
definitiveness required of allegations in motions for more definite statement is only such
as will be sufficient to enable defendant to prepare his answer MOOFe s FedePlt prucu

tice 12 17 1 p 2281 16 Cal State Bar Journalli6
15 Moore s Federal Practice 12 17 E 1 p 2280
t8 FederaZ Oomm nv Broatfca tting 00 309 U S 134 1940 lRMnJtdttlen CO V Unite4

States 96 F Supp 883 S D N Y 1901
tTSince the conference has pleaded inability to frame a responsive answer its request

would under the Federal Rules prior to amendment have constituted a moOr for mo

definite statement rather than a motion for blll of particuJars
14 BrinZey v Lewi8 27 F Sup818 14 D Pa 1989 The sa 8taDcJatcJe aply to

any request for clarUication or similar remedy avaflable before this agency
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Examination of the demand and the order in question leads us to

the inescapable conclusion that most of the panticulars demanded

relate to matters wholly and peculiarly within the knowledgeof the

conference its members officials or employees The conference has

indicated no uncertainty over the issue it has merely indicated a

desire that the agency confirm details of the subject matter which are

well known to the conference The information if received would

serve no useful purpose to the conference the conference is presently
well able to frame a reply to our order and is well apprised of the

issues which it must defend Such matters as the specific terms

of the agreement paragraph 1 of the demand the names of the car

riers parties to the agreement paragraph 2 the dates of effectuation
of the agreement paragraph 3 the status of Mitsui s attempt to

withdraw from pending litigation 19

paragraph 4 and the name of

thecarrier injured paragraph 16 by discrimination paragraph 11

or unfair treatment paragraph 13 are all matters fully within the

knowledge of the conference and are as well matters clearly set forth

where material in our order to show cause

Matters referred to in paragraphs 6 8 10 11 12 13 14 and 15 are

umuistakably put in issue by our order Paragraph 5 requests sub

stantially the same information requested in paragraph 6 The order

tplainly indicates that the condition to conference membership may be

beyond the scope of the conference agreement and as plainly indi

cates thatthe condition may be in violationof section 15 of the Act for

that reason It is equally clear that the portion of the commerce of

the United States which may suffer detriment is that served by the

eonrerence and that the unfairness and discrimination between car

riets as well as the detriment to the United States results from the

ampdsition of the condtion to conference membership While these

matteliS are set out expressly or by necessary implication in our order

we do not consider that full amplification therepf is necessary to

proper notice

Par graph9 request a statement as to hetlier the word or in

the phrase unjustly discriminatory and unfair as between carriers or

detririiental to the commerce of the United States is conjunctive or

disjunctive Inview ofcorrespondence between the parties previously
set out in the order in which we stated nd the conference denied

both possibilities the request serves no apparent purpose

Paragraph 7 is incomprehensible M6st astonishing however is

the comference s demand for specification of thBpaFticular portion or

E

II W If ePltedto llltt8tlI s ntter 8t8ttng thaf IttWitbHrew tom theaforementioned llUga
tton by advising Mltsui that lts attempt to witbdraw as I1o 1n aompltance with olit Rulee

Copy of our reply was lJrotflhp d the conference
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portions of section 15 of the Act alleged to be violated The confer

ence is lawfully organized and existing solely by virtue of section 15

and Board approval under that section of the basic conference agree
ment It is only reasonable to assume that the conference knew since
it is charged with such knowledge that section 15 may only be vio

lated by effectuation of an unapproved ordisapproved agreement be

tween carriers 20 We cannot believe that the conference is truly in

doubt in this respect
We conclude that the demand for a bill ofparticulars is not author

ized is not justified even if authorized and has done nothing more

than delay compliance with the Board s order served on April 13

1956 21 The delay is particularly unseemly here While conference

suspension of the condition has tolled the civil penalties of 1 000 per

day per carrier which may be collected by the United States in a civil

action should this agreement be found to be unapproved under section

15 of the Act the uncertainty over the status ofMitsui as a conference

member and over the legality of the condition needs quickly to be

resolved in the interests of shippers in this trade and the trade itself

The demand is denied We will require the conference to file with

us its reply to the show cause order before 5 00 p m e d s t May
24 1956

Section 15 Shipping Act 1916 Oity of Portland v Pacific Westbound Oonference

4 F M B664
21 By motion dated April 25 1956 counsfol for the conference requested postponement

of oral argument in Docket Nos 764 and 773 until the termination of this proceeding
By this demand for a bill of particulars the conference would delay this proceedln as

well
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APPENDIX

REGULAR MEMBERS PACIFIC COAST EUROPEAN CONFERENCE

Anglo Canadian Shipping Co Ltd

Blue Star Line Ltd

Canadian Transport Co Ltd

Compagnie GeneraleTransatlantique French Line

The East Asiatic Company Ltd A S Det 0stasiatiske Kompagni
Fruit Express Line A S
Furness Withy Co Ltd Furness Line

Hamburg Amerika Lnie Hamburg American Line
Italia Societa Per Azioni di Navigazione Italian Line

Dampskibsaktieselskapet Jeanette Skinner Skibsaktieselskapet
Pacific Skibsaktieselskapet Marie Bakke Dampskibsaktieselskapet
Golden Gate Dampskibsaktieselskapet Lisbeth Skibsaktieselskapet
Ogeka Knutsen LineJoint Service

Nippon Yusen Kaisha

Norddeutscher Lloyd North German Lloyd
N V Nederlandsch Amerikaansche Stoomvaart Maatschappij

Holland America Line

Osaka Shosen Kaisha Ltd

Fred Olsen Co Fred OlsenLine

Rederiaktieoolaget Nordstjernan Johnson Line

Royal Mail Line Ltd

Seaboard ShippingCompany Ltd

States Marine Corporation States Marine Corporation of Dela

ware States Marine Lines Joint Service
Westfal Larsen Company A S Interocean Line

Western Canada Steamship Company Limited
Hanseatische Reederei Emil Offen CoVaasan Laiva Oy Han

seatic Vaasa Line

Willy Bruns G m b H Reederei German Fruit Line
Mitsui Steamship Co Ltd

ASSOCIATE MEMBER PACIFIC COAST EUROPEAN CONFERENCE

1merican President Lines Ltd
5 F M B I
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No S 58

ARNOLD BERNSTEIN LINE INC ApPLICAlION FOR OPERATING DU

FERENTIAL SUBSIDY ON TRADE ROUTE No 8 SERVICE No 1 NEW
YORK ANrwERP ROTlERDAM

Submitted May 25 1956 Decided June 8 1956

Under section 605 c of the Merchant Marine Act 1936 as amended

1 Arnold Bernstein Line Inc is not an existing operator on Trade Route No

8 Service No I and its proposed service would be in addition to the

existing service orservices
2 United States flag service on Trade Route No 8 Service No I is inadequate

and in the accomplishment of the purposes and policy of the Act additional

ves ls arerequired to be operated thereon

Section 605 c of the Act is nota bar to an award of an operating ditrerential
subsidy to Arnold Bernstein Line Inc on Trade Route No 8 Service NO 1

Joseph A KlausMr and Roger S Kuhn for applicant
Robert E Kline Jr and David P Daw80n for United States Lines

Co intervener

Leroy F Fuller as Public Counsel

REPORT OF THE BOARD

By THE BOARD

Exceptions have been filed by United States Lines Company U S
Lines to the recommended decision of the examiner and oral argu
ment thereon has been heaId The following is the recommended

decision of the examiner with which we agree
This is a proceeding in which the Board is asked to make findings

required under section 605 c of the Merchant arine Act 1936 as

amended in c nnection with the application of Arnold Bernstein

Line Inc for financial aid in the operation of vessels in the foreign
46 F M B
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trade of the United States The applicant proposes to opera vessels

in combined passenger and cargo service on Trade Route 8 Service

No 1 between New York and Antwerp Rot rdam making 20 voy

ages per annum with the first vessel a Mariner type convemd to pas

senger capacity of approximately 900 passengers with the contem

plation of adding sufficient ships to make weekly sailings
Pursuant to the Board s notice of hearing leave to intervene was

granted to United States Lines Co U S Lines Hearing was duly
held in New York commencing December 15 1955 and continuing for

2 days
Section 605 c inhibits the Board from granting a subsidy con

tract under Title VI with respect to a vessel to be operated on a

service route or line served by citizens of the United States which

would be in addition to the existing service or seryices unless the

Board shall determine after proper hearing of all parties that the

service already provided by vessels of United States registry in such

service route or line is inadequate and that in the accomplishment of

the purposes and policy of this Act additional vessels should be

opera d thereon The second clause of section 605 c is inappli
cable to the present proceeding since that clause applies only where

the applicant is an existing line furnishing services on the trade

route with respect to which it asks Government aid AJ nold Bwn

stein Line Inc Subsidy Route 8 3 U S M C 362 363

This proceeding is one in which a new service is proposed by a

line not yet in operation and which would therefore be in addition

to the existing service within the meaning of the first clause of section

605 c

THE ISSUES

The issues are 1 whether the service already provided by ves

sels of United States registry on Trade Route 8 Service No 1 is in

adequa and 2 whether in the accomplishment of the purposes
and policy of the Act additional vessels should be operated on such
route

FINDINGS OF FACT

ErJJisting Pa8senger Servwe

1 The Holland America Line a Netherlands corporation pro
vides the only regular passenger service on Trade Route 8 Its pas

senger carryings for the period 1951 54 were as follows

5 F M B
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TABLE I

195L 00

1952 00 00

1953 0 0 0

1954
n h h 00 0

16 085
23 337

25 735
23 844

OutbOund I11

956118 534
19 107

17 851

TotalInbound

28 041
41 871

44 842
141 695

1 Reduction is due in substantial part to the Veendam leaving the service indicating that number of
accommodations influences passenger traffic This vessel carried approximatel 5 000 passengers in the
previous yearon this trade route

2 American and foreign flag freight vessels for the years 1951
1953 and 1954 1952 figures not available carried passengers as

follows
1ABLE II

u s Foreign I Total Percent
U s

14

Inbound

195L
u h 289 667 lb6 30 2

1953 00 0

2341
671 905 25 9

1954
172 673 845 20 4

Out if h u

891 420 iOIl

I
17 5

1953
00 65

7771
842 7 7

1954 0 0

1
04 811 9 5 11 4

3 The passenger statistics of record on Trade Route 8 go back to

1925 The Board made section 605 c determinations concerning
this Trade Route in 1949 Arnold Bernstein Line lnc Subsiiby
Route 8 supra It is unnecessary to make an analysis here of such

prior statistics

4 The trend in travel on Trade Route 8 during the past few years
has been sharply upward and it should continue to rise

Existing Oarqo Service

5 All cargo carried by combination passenger and freight vessels
on Trade Route 8 for the period 1951 54 was carried by foreign flag
lines United States flag participation in cargo tOllS of 2 240

pounds carried on this Trade Route for the same period including
foreign for comparison was as follows

TABLE III

u S Foreign Total Percent
U S

Inbound
195L 00 176 453 912 332 1 088 785 16 2
1952 h 00 00 89 844 562 189 652 033 13 i

1953
0 0 139 356 763 827 903 1 1 15 4

1954
0 0 93 348 479 394 572 742 If 3

Outbound
1951 0 5 3 992 709 117 1 223 109 42 0
1952 h

0 00 327 056 702 80 029 236 31 8
1953

h 227 036 1 169 074 396 110 16 3
1954 0 233 302 1 278 229 511 53 15 4

F M B
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POSITION OF PARTlEB

The positions of counsel for applicant and of Public Counsel on

the limited issues are embraced herein

Counsel for U S Lines intervener contend and propose as con

clusions that under section 605 c no subsidy contract may be made

with respect to the applicant s proposed vessels because

1 Applicant s proposed service is not an essential service
2 The existing service is adequate
3 Applicant has not established that in the ccomplishment of the

purposes and policy of the Act jts proposed vessels should be operated
on the proposed service

4 The effect of the proposed subsidy contraet would be unduly
prejudicial between citizens in the operation of vessels in compet itive

routes or services

DISCUSSIOX A D CONCL1 SIOKS

As to U S Lines contention that applicant s proposed service is

not an esential service U S Lines counsel sought to go into the

question of whether Trade Route 8 Service No 1 is essential

under section 211 of the Act This was not permitted because this

proceeding is under sect ion 605 e only and the Board has pre

viously determined the route and service to be essential Arnold

Bernstein S S Oorp Subsidy Routes 7 8 11 3 U S M C 351 352

l1nold BernsteinLine Inc Subsidy ROlde 8 supra

As to the contention of counsel for U S Lines that the existing
servic is adequate they state that whether it is adequate must be

measured in terms of essential trade route standards and that since

there cannot be any determination on the present record that the pro

posed or any other service on Trade Route 8 Service No 1 is essen

tial it follows that there can be no determination that the existing
service measured in terms of the proposed service or any other serv

ice is inadequate
The question of essentiality of the Trade Route is settled as shown

above As to adequacy of the existing service it is not claimed by
U S Lines that American flag service on trade routes other than

Trade Route 8 supplies adequate American flag service on Trade

Route 8 There is no American flag combination passenger and

freight vessel service on Trade Route 8 and participation by United
States flag freighters in both passenger and cargo carryings is small

findings of fact 1 2 and Upon findings of fact 1 through
it is conclllded and found that the service provided by vessels of

5 F M B
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United States registry on Trade Route 8 Service No 1 both as to

passengers andcargo is inadequate
As to the contention of U S Lines that applicant has not estab

lished that in the accomplishment of the purposes and policy of the

Act its proposed vessels should be operated on the proposed service

counsel for U S Lines state that there can be no such determination

unless the proceeding is reopened and U S Lines is given a full hear

ing on the basis of the data it requested concerning essentiality of the

trade route and as to whether the proposed service would be a prac

tical operation within the purposes and policy of the Act The ques

tion of essentiality has already been discussed Data under this and

other questions sought by counsel for U S Lines but not permitted
or required to be furnished falls under sections of the Act other than

605 c and is not required to be considered here As already found

and concluded the existing service is inadequate with respect to both

passenger and cargo services This defect cannot he remedied unless

suitable vessels are introduced into the trade Arnold Bernstein Line

Inc Subsidy Route 8 supra In Bloomfield S S Oo Subsidy
Routes 13 1 and 21 6 4 F M B 305 324 the Board stated that

Having thus found inadequacy of service on the routes little need be said as

to the other finding required under the first paragraph of section 605 c of the

Act 1 e that in the accomplishment of the purposes and policy of this Act addi

t1on l vessels should be operated thereonThe finding of inadequacy of United

States flag service is the primary reason for making this second finding required
1Dder the section

The Board applied this same principle in American President Lines

Ltd Ports North of Oape Hatteras in the Rownd the World Serv

ice Docket No 8 51 decided November 21 1955 not yet reported
Accordingly it is concluded and found that in the accomplishment of

the purposes and policy of the Act additional vessels should be 9P
orated onTrade Route8 Service No 1

It follows that section 605 c of the Act does not interpose a bar

to grant ofthe application
As to the contention of counsel for U S Lines that the effect of the

proposed subsidy would be unduly prejudicial between citizens in the

operation of vessels in competitive routes or services this question
falls under the second clause of section 605 c earlier found herein

to be inapplicable to the present proceeding

ULTIMATE CONCLUSIONS

Upon consideration of all the foregoing facts it is concluded and

found nnd the Board should so conclude and find under section 605

c oftheAct
5 F M B
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1 That Arnold Bernstein Line Inc is not an existing operator on

Trade Route Service No 1 and its proposed service would be in

addition to theexisting service or services
2 That United States flag service on Trade Route 8 Service

No 1 is inadequate and in the accomplishment of the purposes and

policy of the Act additional vessels arerequired to be operated thereon

3 That section 605 c of the Act is not a bar to granting the

application
On analysis it is apparent that U S Lines places principal reliance

in its exceptions on the contentions that Trade Route No 8 Service
No 1 is not an essential service within the meaning of section 211 of

the Act that the examiner erred in refusing to reevaluate a prior
determination of essentiality under section 211 that he refused to

admit in evidence the data relied 011 in the s c on 211 determination
and that he ruled that he had no jUrlsdiction 0 7er the question of the

essentiality of the proposed service

In our report of this date in States Marine Oorp Subsidy Tri
Oontinent Service 5 F M B 60 we decided substantially similar issues
in a manner counter to the arguments advanced here by U S Lines

determining 1 that jurisdiction to make or modify section 211 trade
route findings has been vested exclusively in the Maritime Administra
tor and 2 that section 211 trade route findings define as a matter of

transportation policy the trade routes on which subsidy is to be

granted are binding upon the Board and are not subject to review
in a section 605 c proceeding before the Board Having so deter
mined we held that neither a section 211 determination nor the data

on which it is based is admissible in evidence in a section 605 c

proceeding
In January 1955 the Maritime Administrator published in the

Federal Register tentative findings in reaffirmance of the essentiality
of Trade Route No 8 among other trade routes and in the exercise
of discretion extended to interested persons an opportunity to be heard
U S Lines did not avail itself of that opportunity although it was

to the Maritime Administrator rather than to the Board that the

present arguments of U S Lines should have been addressed
Other arguments of U S Lines are addressed to specific facts as

found by the examiner These exceptions provide no basis however
for modifying the examiner s decision Accordingly we hereby
adopt the examiner s findings of fact and make them our own We
likewise adopt the examiner s conclusions as follows

5 F M B
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1 Arnold Bernstein Line Inc is not an existing operator on Trade

Route No 8 Service No 1 and its proposed service would be in addi

tion to the existing service 01 services

2 United States flag service on Trade Route No 8 Service No 1

is illtdequate and in the accomplishment of the purposes and policy of

the Act additional vessels are required to be operated thereon
3 Section 605 c of the Act is not a bar to granting the application

5 F 11 B
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No 744

T RMINAL RATE STRUCTURE PACIFIC NORTHWEST PORTS

S ltbrnitted Apdt 30 1956 Decided Jtme 8 1956

Modification of Freas Formula for use at Pacific Northwest Ports is reqmred
such modification to reflect a proper service charge consistent with this

report and to establish a separate handling charge to be assessed against
that party receiving the benefit thereof under the ocean contract of carriage

Approval of the Freas Formula will be giyell as not in violation of section 17 of

the Shipping Act 1916 upon resubmission of the formula suitably modified

Robert TV Graham Thomas J lVhite and John Prince for North
west J1arine Terminal Association and members thereof Ja1nes E

Lyons and Ohades TV Burkett J i for Southern Pacific Company
Alan B Aldwell for Luckenbach Steamship Company Inc Albert E

Stephan for Americttn Mail Line Ltd and 11 B PeneWell for Matson

Terminals Inc respondents
Leonard G James Alexander D Calhoun Jr Joseph J Geary

AllanE Chades Edward RansolJ Alan B Aldwell 11arry S Brown
and TholJWS J Callahanfor interveners

John lf1ason and Allen C Da1vson as Public Counsel

REPORT OF THE BOARD
By THE BOARD

Oral argument has been heard on exceptIons filed to each of the
conclusions of the examiner in his recommended decision appended
hereto and hereby incorporated in and made a paJt of this report
except insofar as inconsistent herewith

FIRST CONCLUSION

The Board should approve the Freas Formula as a proper method of
segregating terminal costs and carrying charges and apportioning
such costs and charges to the various wharfinger services at Pacific
Northwest ports

Amended August 13 1957
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Public Counsel various offshore steamship conferences the con

ferences and Pacific American Steamship Association PASSA

have each excepted to the first conclusion although on somewhat dis

similar grounds
Public Counsel asserts that the examiner erred in recommending

without apparent qualification that we approve the Freas Formula

as a proper method of segregating terminal costs and carrying charges
pointing out that the examiner himself has recognized that charges
against the vessel for use of working areas in connection with the

terminals handling operation are properly assignable to the handling
rather than to the dockage charge

Vitness Linnekin clearly indicated his views that some changes in

the Freas Formula would be logical in the allocation of costs in this

respect and in its reply to exceptions the Northwest Marine Ter

minal Association the Association agreed that such change was

necessary It is the view of the Association that in view of the ex

aminer s express discussion and ruling on this point the recommended

change is implicitly included in the examiner s first conclusion We

agree we need only add that such a change is also necessary to insure

assessment of all costs relating to handling against the person for

whom handling has been performed
It is PASSA s view that even assuming that the handling adjust

ment should be made the resultant decrease in the Northwest dockage
charge will create a disparity between Northwest and California

dockage charges which should preclude application of the Freas

Formula in the Northwest We do not share this view since first

the level of terminal rates is not at issue in this proceeding and

second it is obviously the total of terminal charges against a shipper
or carrier rather than the level of a single charge which affects com

petition between the two areas

The conferences have a more fundamental exception to the first

conclusion They argue that this Board has no jurisdiction to

approve or disapprove a system of cost allocation such as the Freas

Formula since such approval is necessarily a preliminary step in rate

fixing a function not vested in the Board

Without deciding the exte tofour authority over rates of terminal

operators 1
we cannot sustain the contention of the conferences This

proceeding patently has not been initiated for the purpose of fixing
rates Its purpose is to ensure that the regulations and practices of

the terminal operators of the Association as other persons subject to

the Shipping Act 1916 the Act conform to a standard of justice

1 See California v United States 320 U S CS77 1944
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and reasonableness as required in section 17 thereof We believe it

captious to assert that a system of cost accounting which may result

in assessment of charges against persons not directly benefited by
services rendered may not be an unjust and unreasonable practice
within the meaning of section 17 or may not be subject to our

jurisdiction
SECOND CONCLUSION

The Board should require those Oalifornia alUi Pacific North oest

terminal operators which make a service charge to adopt auniform
definition and or description of such charge consistent with that

recommended by witness Linnekin herein

Exceptions to this conclusion have been filed by Public Counsel
the conferences and PASSA

Public Counsel while not in apparent dispute as to the desirability
of adopting a uniform definition as between California and Northwest

ports disputes the validity of the definition as actually recommended

He points to the examiner s finding at page 17 that a practice of

charging for unperformed checking is unreasonable as standing in
diametric opposition to the examiner s approval of a charge for unper
formed checking if included with other items in a service charge
Since checking is the most expensive service included under the selvice

charge Public Counsel urges that a separate charge for checking be

established in order that it be not assessed where checking is not

performed
PASSA objects to this conclusion on three grounds 1 the conclu

sion purports to affect California terminals which are not parties to

the proceedings 2 it is unreasonable to permit a terminal through
a service charge to realize revenues properly allocable to other oper
ations and 3 under the examiner s view a service charge could be

assessed even if none of the services should be performed an obvious

injustice The principal objection of the conferences is that the notice
of proceeding in this matter did not alert interested persons to the

possibility that such a finding might be made
In view of the high proportion of nonchecked cargo which moves

through Pacific Northwest public terminals we agree with Public

Counsel that the examiner has not recommended a proper service

charge Since checking mayor may not be performed reasonableness
and justice requires that the checking charge be assessed only when
earned and only against theparty for whom the service wasperformed
We agree also with PASSA that no order entered in this proceeding
may bind terminals which have not been made parties hereto vYe
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cannot find however that the conferences have had inadequate notice
that recommendations would be made concerning the service charge
it is amply evident that such matters were contemplated in the notice
of hearing and were recognized as being in issue in the conferences

petition to intervene herein We also agree with PASSA that the
terminals may not recover through a service charge deficiencies in
revenue attributable to a totally different operation Since some of
the component elements of the service charge may fall on either party
to the contract of affreightment dependent on its terms it is mani

festly unjust to recover a deficiency in dockage always acharge against
the vessel through a charge which may under tackle to tackle rates
fall on the shipper

As indicated in Intercoastal S S Frt Ass n v N W M T Ass n

4 F M B 387 1953 Docket 720 and in Terminal Rate In
creases Puget Sou1ui Ports 3 U S M C 21 1948 providing ter

minal facilities is too broad a term and should be eliminated from the
8ervice charge definition Similarly arranging berth for vessel is
an administrative expense connected with dockage and should be
eliminatedfrom the service charge

Another exception of PASSA reaches a fundamental assumption in
this proceeding and in our report in Terminal Rate Structure Oali

fornia Ports 3 U S lVL C 57 1948 an assumption which maybe mis
understood by some of the parties hereto In that proceeding the
Maritime Commission stated at page 61 As a general principle
expenditures wereassigned to the activities in whose furtherance they
have been illeUll ed In this regard the Freas i eport itself provides
at page 9

Division f responsibility as between shipper and carrier is of little conse

quencc in il study of this nature The concern is with the Te ponsibility of each

to the wharfinger The study proceeds on the aS8t1nption that the vessel is re

sllonsible to the wharfinger for all usages and services from but not including
the point of rest on outbound trafIk and to but not including the point of rest

on inbound traffic All other wharfinger costs are assessed against the cargo

Emphasis supplied

The foregoing language is as asserted in brief by Public Counsel

an express recognition by its draftsman that the function of the Freas
Formula is not to delineate or abridge the right of ship and cargo to

enter lawful contracts relating to the carriage of goods The division

of responsibility is assumed only and where the assumption is
rendered inapplicable by express contract between shipper and car

rier as in a tackle to tackle contract of affreightment the terminal s

charges must be adjusted to fall on that party for whom under the
contract ofaffreightment they have been incurred Recognition that
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the point or rest does not necessarily delineate responsibility between

carrier and shipper or consignee is not tantamount to adenial of com

pensation to the terminal for services performed as encompassed in the

service charge Where such services are performed the terminal js
entitled and obliged to recover compensation therefor from the person

f01 whom the services have been performed

THIRD CONCLUSION

The Board should find that respondents operating publicly owned
terminals are entitled to afair returnon investment

Exceptions to the third conclusion have been filed by the con

rerences It is again their position that such a conclusion is neces

sarily dependent on rate fixing authority While we would agree that

a conclusion that public terminals are entitled to a fair return on in

vestment is although requested unnecessary here our power to make

such a finding is inherent in our authority under section 17 or the Act

to find regulations and practices or terminal operators subject to our

jurisdiction to be unjust and unreasonable It appears to us to be

indisputable that a terminal practice or cost allocation whereunder no

allowance is made for terminal equipment maintenance depreciation
and replacement and which thereby threatens future steamship opera

tions and port efficiency is prima facie unreasonable and a matter

for our attention

FOURTH CONCLUSION

The Board should reverse the findings and conclusions in Docket 7 O

Exceptions to the fourth conclusion have been filed by Intercoastal

Steamship Freight Association Intercoastal Public Counsel
PASSA and the conferences In this conclusion the examiner has

resolved the single issue most important to the paTties hereto In

arriving at this conclusion the examiner reasoned that the determina
tion in Docket 720 was based upon a limited record that the present
proceeding has revealed a general deficiency in revenue and that ac

cordingly there is no basis upon which reparation could be paid
Intercoastal points out 1 the Board in Docket 720 specifically

denied an Association petition for reconsideration of its report and

order and for a stay of action and 2 that no notice has been given
in this proceeding that a reversal of Docket 720 was possible as an

outcome of the proceeding Public Counsel succinctly states that the

examiner s reasoning appears to require a conclusion that only a ven

ture which was profitable could be illegal reasoning with which he
5 F M B
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totally disagrees PASSA supports the views of Intercoastal as do
theconferences in principle

We reject the examiner s fourth conclusion as unwarranted First
we see no reason for doing collaterally that which we have declined

to do when in issue Second the premises upon which the conclusion
was based are faulty we see no necessary relationship between profit
and illegality Third and most important assuming that we could
in this proceeding properly set aside the report and order in Docket
720 we have been presented with no valid reason for doing so The

princi pal portion of the report in Docket 720 was premised on the

theory that a terminal may not assess charges for checking not per
formed for the carrier Implicit also in the report in relation to
other component elements of the service charge is a similar but more

fundamental principle namely that under tackle to tackle rates a

carrier s duty to receive cargo does not arise until delivery to a point
within reach of ship s tackle whether the actual delivery to that point
is performed in whole or in part by the terminal or by the shipper
himself 2 No evidence was adduced or argument advanced which

would require us to depart from that principle We did not determine

in Docket 720 however that terminals may not recover from the

person for whom performed the cost of performance of those services

which were rejected as charges against carriers

FIFTH CONCLUSION

The Board should aomplete the 1 eoord and dispose of the issues re

maining to be decided in the Oalifornia case

We agree with PASSA that the fifth conclusion of the examiner

is erroneous we cannot in this proceeding dispose of the issues re

maining to be decided in the California case since as stated the

California terminals are not party to this proceeding
I In our memorandum in opposition to a petition for an interlocutory injunction against

and judicial review of our order in Docket 720 filed with the United States Court of

Appeals for the 9th Circuit inNorthwest Te minals Ass n et al v Federal Maritime Board
and United StateR oj America decided January 17 1955 we interpreted Docket 720
In the following manner

0 the Board held that in the carriage of lumber undcr tackle to tackle rates the
carrier did not assume the duty to provide thesservices related to the checking reo

ceiving and handling of cargoand that such services were instead performed for the
convenience of the shipper

While the court did not pass on the merits of our report and order In Docket 720 find
ing that the Association s petition had not been filed timely the foregoing view Is con

slstent with the prIQr pronouncement of the Maritime Commission in Transportation 01
Lumber Through Panama Oanal 2 U S M C 143 148 1939
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SIXTH CONCLUSION

The Board shoUld give consideration to instituting a nation wide rule

making proceeding under section 4 of the Administrative Procedure

Act and the Shipping Aot 1916 to make as 1 vnif01mas possible the

allocation of terminal charges between ship and cargo and as uni

for7n as possible the definition of tariff services offered by all persons

carrying on the business of fitrnishing 1vlwrfage ckJck warehouse

or other terminal facilities in connection 1vith cornmon carriers by
water throughout the United States its Territories and possessions
We reserve decision on the sixth conclusion until completion of an

informal investigation of terminal practices currently being conducted

Luckenbach Steamship Company which operates terminals only in

connection with its own steamship operations will be dismissed from
this proceeding since 1atson Terminals Inc previously has been
dismissed from the proceeding no order may be entered against that

company at this time

From the foregoing we conclude

1 The Freas Formula if modified to reflect the views expressed
herein in regard to separation of the handling charge from the dockage
charge and if modified by definition of a service charge the incidence

of which will fall on those persons for whom services have been per
formed will be approved as not unreasonable or unjust within the

meaning of section 17 of the Act

2 Under tackle to tackle rates terminals may not assess charges
against carriers for services performed or facility usage incurred prior
to delivery within reach of ship s tackle or subsequent to delivery at
the end of ship s tackle

3 A uniform service charge to be applied to California terminals

not party to this proceeding may not be prescribed here

4 vVe may not on this case reverse the findings and conclusions in

Docket 720 or dispose of issues remaining to be deeided in the Cali

fornia case

5 vVe will not at this time act on the examiner s recommendation

that a nation wide rate making proceeding be instituted

The proceeding is dismissed without prejudice to subsequent reopen
ing for approval of a modification of the Freas Formula consistent

with this report if submitted by the terminals

An appropriate order will be entered
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in vVashington D C on the 8th day of June A D 1956

No 744

TERMINAL RATE STRUCTURE PACIFIC NORTHWEST PORTS

This case having been instituted by the Board on its own motion

and having been duly heard and submitted by the parties and full

investigation of the matters and things involved having been had

and the Board on June 8 1956 having made and entered of record

a report stating its conclusions and decisions thereon which report
is hereby referred to and made a part hereof

It is ordered That this proceeding be dismissed without prejudice
to a subsequent reopening of the proceeding for approval of a modi

fication of the Freas Formula consistent with this report if sub

mitted by the terminals

By the Board

Sgd A J WILLIAMS

Secretary
5 F M B
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APPENDIX

FEDERAL l1ARlTIlIE BOARD

No 744

TERMINAL RATE STRUCTURE PACIFIC NORTHWEST PORTS

Freas Formula approved as a proper method of segregating t rminal costs and

carrying charges and apportioning such costs and charges to the various

wharfinger services at Pacific northwest ports
Uniform definition of service charge recommended
Publicly owned terminals found entitled to a fair return on investment

Revels l of Boarel decision in Intercoastal S S F1 t Ass n v N W M T Ass n

4 F M B 387 recommended

Completion of record and disposition of undecided issues in Terminal Rat6

Struot u1 e OaUfornia P01 ts 3 U S 11 C 57 recommended

Nation wide rule making proceeding to determine uniformity of allocation of

tellUiual charges between ship and cargo and tariff definitions recummended

Robe1 t W GiClha1n Thoma3 J lVhite and John P1ince for North

west lfaline Terminal Associabon and members thereof Janes E

Lyons and OhCl1 le8 lV B1 rkett 11 for Southern Pacific Company
Alan B illd1vell for Luckenbach Steamship Company Inc Albert

E Steplwn for American lt ail Line Ltd and H B Penerwell for

lIatson Terlll inaIs Inc respondents
Leonard G James Alexander D Oalhoun Jr Joseph J Geary

Al1anE Oharles Ed1va1yl R OlS01n Alan B Aldwell Iarry S B1 own

and Thoma8 J Oallahan for interveners

Jolin illa3on and Allen O Daw8on s Public Connsel

RECOlL I1NDED DECISION OF ROBERT FURNESS EXAMINER

The North west J Iarine Terminal Association hereinafter called

the Association is a voluntary association of persons carrying on the

business of furnishing wharfage dock warehonse or other terminal

facilities in connection vith common carriers by water in the States
of Vashington and Oregon and are subject to the provisions of the

Shipping Act 1916as amended hereinafter called the Act
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The members of the Association 1
are parties to Agreement No 6785

approved by the Maritime Commission hereinafter called the Com

mission pllrsuant to section 15 of the Act The Association was

formed for the following purposes 1 to promote fair and honorable

business practices among those engaged in the marine terminal indus

try 2 to more adequately serve the interests of the public at North

west ports i e ports in the States of vVashington and Oregon 3 to

establish and maintain just and reasonable and so far as practicable
uniform terminal rates charges classific tions rules regulations and

practices at Northwest ports in connection with waterborne traffic

and 4 to coop rate with the marine terminal operators of other dis

tricts either individually or through their associations to the end

that the purposes set forth above may be achieved by such other termi

naloperators Members of the Association as well as other terminals

in the Northwest are in competition with California terminal opera
tors for business originating in or destined to the interior and the

Northwest operators compete with each other

By petition filed November 23 1953 the Association and its mem

bers asked the Board to enter upon a proceeding of inquiry similar

to that conducted by the Commission in Terminal Rate Structu1e

Oalifornia Ports 3 U S M C 57 1948 hereinafter called the Oali

f01nia case wherein the Commission employed 1r Howard G Freas

then Rate Expert of California Public Utilities Commission and

presently a member of the Interstate Commerce Commission to study
wharfinger functions receiving holding and delivery of cargo and

to make a tentative cost formula hereinafter called the Freas formula

segregating terminal costs and carrying charges and apportioning
such costs and charges to the various wharfinger services Allocation

ofterminal charges between ship and cargo under the Freas formula

was described in general by the Commission on page 59 as follows

All expenditures were apportioned to vessel and cargo in proportion to the

use made of the facilities provided and of the service rendered The vessel

was held responsible to the wharfinger for all usages and services from but

not including the point of rest on outbound traffic and to but not including
the point of rest on inbound traffic All other wharfinger costs were assessed

1Alaska Terminal Stevedoring Co Seattle Wash Albina Dock Co Inc Portland

Oreg Ames Terminal Co Seattle Arlington Dock Inc Seattle Baker Dock Co Tacoma

Wash Columbia Basin Terminals Co Portland Commission of Public Docks of Portland

Oreg G S Handling Co Seattle Ocean Terminals Portland Olympic Steamsbip Co
Inc Seattle Port of Astoria Astoria Ore Port of Bellingham Bellingham Wash

Port of Everett Everett Wash Port of Longvlew Longview Wash Port of Olympia

Olympia Wasb Port of Port Angeles Port Angeles Wasb Port of Seattle Port of
Tacoma Port of Vancouver Vancouver Wash Salmon Terminals Inc Slattle Shaffer

Terminals Inc Tacoma Tait Tidewater Terminals Seattle Virginia Dock Tnllling

Co Seattle W1ll1ams Dimond Co Portland
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against the cargo The point of rest is the location at which the inbound cargo

is deposited and outbound cargo is picked up by the steamship company

The Commission approved the formula and found that respondents
operating publicly owned terminals are entitled to a fair return on

investment

The petition herein was filed primarily because of the Board s de

cision in Intercoastal S S FJ t Ass n v N TV lJl T Ass n 4 F M B

387 hereinafter called the Intercoastal case which found that the

collection ofa terminal service charge from the ship by Association

members in connection with lumber moving in eastbound intercoastal

commerce was an unjust and unreasonable regulation or practice in

violation of section 17 of the Act This decision places petitioners
in substantial doubt as to the applicability of their service charge
against the ship in connection with various other bulk commodities

moving over their facilities and with respect to lumber shipped in

other trades In addition the petition brings into issue the practical
use of the Freas formula in the Northwest and the competitive rela

tionship between Northwest and California terminals Petitioners

state that they have built their rate structure upon the approved Freas

formula and that the Board failed to apply it in the Intercoastal

case They seek Board approval of the same allocation of terminal

charges between vessel and cargo as that approved in the Oalifornia
case

In response to the petition the Board on May 14 1954 ordered

That a proceeding of inquiry be instituted upon the Board s own motion

in the exercise of its powers and duties under section 15 and 17 of the Shipping
Act 1916 concerning the operations of the Association and its members herein

above named for the purpose of obtaining information as to the proper bases

1 for the segregation of the services and the costs thereof rendered for

the account of the vessel from those rendered for the account of the cargo

2 for allocating costs assignable to the vessel as between dockage service

charge and other services rendered to the vessel 3 for allocating costs as

signable to the cargo as between wharfage wharf demurrage and storage and

other services rendered to the cargo 4 for determining carrying charges on

waterways land structures and other terminal property devoted to furniShing
wharfage dock warehouse or other terminal facilities in connection with a

common carrier by water and of apportioning such charges to the various

wharfinger services and 5 any other services and costs necessary to a determi

nation of the abovementioned bases

In addition to the Association and its members Eureka Terminals
Inc formerly doing business at Tacoma Waterside Milling Co
located at Tacoma General Hardwood Co located at Tacoma Mat

son Terminals Inc doing business at Seattle Tacoma and Portland
Luckenbach Terminals doing business at Portland as Lukenbach
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Steamship Company Irving Dock located at Portland Southern
Pacific Company formerly operating an export lumber dock at Port

land American Mail Line Ltd operating a pier at Seattle and

Puget Sound Terminal Co a subsidiary of Puget Sound Freight
Lines operating at Seattle Bellingham Olympia and possibly other

Puget Sound ports werenamed respondents
By order of September 16 1954 the Board granted a motion to

dismiss the proceedings as to Southern Pacific Company on the

ground that it does not now operate any marine terminal facilities
in connection with a common carrier by water at Northwest ports
and upon consideration that Southern Pacific file promptly a supple
ment to its Terminal Tariff No 230 K to reflect such fact Said
supplement wasfiled

Respondent Eureka Terminals Inc is not now in operation It

should be ordered to file a supplement to Tacoma Terminal Tariff
No 1 showing that fact after which this proceeding as to it should
be dismissed

Respondents Tait Tidewater Terminals Williams Dimond Co
and Ames Terminal Co are no longer in the wharfinger business in
the Northwest are not parties to any terminal tariff on file with the
Board and this proceeding as to them should be dismissed

The Commission of Public Docks of Portland now operates Ocean
Terminals

Respondent American Mail Line Ltd filed a motion to be dismissed

as a party on the ground that the Board s power to require the filing
ofany particular type of terminal rates in foreign commerce is derived
from its power under agreements filed pursuant to section 15 of the
Act that said respondent is not a party to any such agreement and
that therefore the Board has no power to require it to become a party
to oradhere to any particular type of terminal tariff Public Counsel
replied to the motion pointing to the fact that the words tariff and
terminal tariff do not appear in the order instituting this proceed

ing They cite Oontract Rates Port of Redwood Oity 2 U S M C
727 Free Time and Demurrage Oharges New York 3 U S M C
89 andInterchange ofFreight at Boston Terminals 2 U S M C 671
as typical cases where jurisdiction over individual terminals not

parties to section 15 agreements has been exercised under the provi
sions of section 17 of the Act By order of November 17 1954 the

motion was dismissed

Respondent Matson Terminals Inc moved that it be dismissed as

a party on the main grounds that it exists solely for the purpose of

serving the vessels of its parent company Matson Navigation Com
F M B
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pany and another subsidiary of that company The Oceanic Steamship
Company and that it does not operate a public terminal in the real

sense of the word as do members of the Association No party op

posed the motion and it was granted Therefore Matson Terminals

Inc should be required to cancel its participation in Seattle Terminals

Tariff No 2C The Commission of Public Docks of the City of Port

land Oregon Terminal Tariff No 3 A and any other general public
wharfinger tariff it may participate or concur in Its terminals Tariff

No 6 is on filewith the Board

Numerous steamship freight conferences 2 and Pacific American

Steamship Association were permitted to intervene on behalf of their

members

A motion to dismiss the proceeding was filed on behalf of the first

13 intervening conferences shown in footnote No 2 The motion was

filed upon the jurisdictional ground that the Board s power of investi

gation under the Act is provided in section 22 where such power is

limited to investigating any violation of this Act Itwas urged in

support of the motion that this proceeding of inquiry is not an investi

gation of any violation or alleged violation of the Act and that there

fore the Board has no power to conduct it The Association and Pub

lic Counsel replied to the motion citing various authorities including
Oalifornia v United States 320 U S 577 recognizing jurisdiction of

the Board to conduct proceedings of inquiry under the powers con

ferred by sections 15 and 17 of the Act The motion was dismissed by
order of the Board

With respect to the substance of this proceeding interveners have

no objection to uniform application of the Freas Formula but object
to using it as a means of reviewing the Intercoastal case or as an at

tempt to increase terminal charges against the ship
There is no controversy between the parties and no problem pre

sented concerning application of the Freas formula to wharfinger serv

ices accorded general cargo which is checked or tallied by respondents
for the ship described in the Intercoastal case as the principal item

going into the service charge It is only necessary therefore to con

sider nonchecked cargo which generally consists of bulk commod

ities including lumber received held and delivered by respondents
at their general wharfinger facilities As here used nonchecked

II Pacific Indonesia Conference Camexco Freight Conference Canal Central America

Northbound Conference Capca Freight Conference Colpac Freight Conference Pacific

Coast Caribbean Sea Ports Conference Pacific Coast Mexico Freight Conference Pacific

Coast Panama Canal Freight Conference Pacific West Coast of South America Con

ference West Coast South America North Pacific Coast Conference Pacific Straits Con

ference Pacific Coast European Conference Pacific Coast River Plate Brazil Conference

Pacific Westbound Conference and Intercoastal Steamship Freight Association
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means that no check or tally of cargo is made by respondents for the

vessel

Illustrative of such nonchecked cargo passing over Northwest ter

minals inbound and outbound are lumber fabricated steel products
heavy equipment such as cranes railroad cars or motor vehicles sand

rolled steel products plate and window glass ores aluminum pig con

centrates sulphur phosphate rock coal scrap logs and machinery
They are loaded or discharged by ship s tackle from or to open top
railroad cars or barges alongside although the bulk of outbound lum

ber arrives at the terminal by motor vehicle Vhile the terminals do

nQt check or tally this cargo for the ship unless requested they do

issue receipts therefor During the calendar year 1952 respondents
Port of Seattle Ames Terminal Olympic Steamship Company and

Alaska Terminal Stevedoring Company handled in excess of 203 000

tons of nonchecked cargo exclusive of lumber The percentage of

nonchecked cargo to total cargo ranged from 35 to 50 percent Dur

ing the same period the Port of Seattle alone handled and collected

service charges on 173 780 tons of cargo other than lumber of which

87 131 tons was nonchecked About 60 percent of total cargo handled

by the Port of Tacoma is nonchecked At Portland about 25 percent
of the total cargo handled by the Commission of Public Docks is

nonchecked exclusive of lumber and bulk cargo separately handled

at its specialized bulk facility
The record shows that there is no clear lineof demarcation between

terminal functions with respect to nonchecked cargo on the one hand

and general cargo on the other insofar as the ship s use of facilities

and the services rendered to it are concerned The duties performed
by the terminal for the ship are precisely the same irrespective of the

nature of cargo in the following particulars
1 The vessel must be directed to and furnished an available berth

2 Agreement between the terminal and the ship is made yith

respect to whether it will tie up on the port or starboard side

3 The number of hatches to be worked must be known and alTallge
ments made accordingly

4 Procurement of labor and cargo handling equipment such as

cranes or lift trucks is done by the terminal in advance of anival of

the ship
5 Cargo is assembled on the terminal advantageolls to the ship s

berth

6 Ordering checking spotting and moving railroad Cell S on the

terminal is similar with respect to either open top or box cars and
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understanding with the railroad companies are necessary forexpe
ditious loading and discharging of the vessel

7 Dock receipts are prepared from the line up furnished by the

water carrier and cargo is delivered to the ship against receipt by the

ship s supercargo
8 As to cargo loaded from bai ge raft lighter or otherwater carrier

the terminal furnishes adequate berthing and other facilities liecessary

to the expeditious turn around of the ship
9 Interchange of freight between the ship copsignees consignors

ai1d land carriers involves a great amount of clerieal work peiformed

by the terminal which does not vary with the nature of the cargo
The record also shows that with respect to both checked and non

checked eargo the services performed and wharfinger facilities

furnished by Northwest terminals for ship and cargo are in general
similar to those performed by California terminals except that in the

Northwest the term stevedoring is limited to mean stevedoring
performed on the ship whereas in California the term is used to

include the doek gang which handles eargo between place of restand

ship s tackle

The Assoeiation asserts that the definitions of the terminal charges
contained in their tariffs 3

are substantially identical with those

eontained in Marine Terminal Association of Central California

Terminal Tariff No I A F M B No 1 which definitions haye

been approved by the Commission in the Oalifornia case It should

be observed here that the Comrnission did not approve any tariff defini

tions in that ease HOyever the importance of uniformity of defini

tions wasrecognized by the Commission in Terminal Rate Increa8es

Puget Sou nd Ports 3 1 S M C 21 23 hereinafter called the Puget
8o tnd case in the following language

Ve are of the opiniun that there should be uniform and clear definition of

various terminal servies and a dear and inclusive list of the specific activities

contained in eaeh definition in order to enable terminal operators the shipping

public earriers and us to determine whether each service is bearing its fair

hale of the cost load Such uniformity should be a goal sought by all Ovners

lnd operators of terminals in all ports of the United States and its Territories

and possessions This does not mean however that there necessarily shoul 1

be a uniformity of charges Uniformity of definitions will result in a much

healthier condition of the industry and much fewer competitive situations result

ing in noncompensatory charges for certain services While it may be difficult

to cover all ports in an attempt to secure immediate and universal uniformity

3 Seattle Terminals Tariff No 2 C The Commission of Public Docks If the City of

Portland Oreg Terminal Tariff No 3 A I acoma Terminals Tariff No 1 Port of As

toria Tariff No 6 Port of Longview Terminal Tariff No 2 Port of Vancouver Wash

U S A TUI iffNo 1 Port of Everett Tariff No 1 Port of Olympia Terminals Tariff No

5 Port of Bellingham Tariff No 3 anel Baker Dock Company Telminal Tariff No 1
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we should takeevelY opportunity to r quire terminal operators to publisQ their

ch rges under headings which are lear concise and which in no way overiap

It is axiornatic that uniformity 9f definitionsis a prerequisite to

uniform application ofthe Freas formula to terminal oper tions along
the entire Pacific coast range It is tlerefore necessary to criticaHy
examine ertain basic definitions and descriptions of servIce appearing
in Ass9ciatiqn tariffs

The Association cites the Seattle tariff as representative 01 defini
tions used by them and as a convenient Ineal1sof comparison with
those provided by California tariffs

WHAR AGE

The term wharfage is defined in the Seattle tariff as follows

Vh rfage is the charge that is assesseq on all freight passing or conveyed over

onto or under wharves or between vessels or overside vessels when berthed at

wharf or when moored in slip adjacent to wharf Wharfage is the charge for

nse of wharf and does not include charges for any other service

The same definition of wharfage is found in the other Asssociation
tariffs and there is no conflict with that published in the Central Cali
fprnia tariff Mr Freas says Tolls wharfage covers the charge

agailst the Gargo for passing freight over the wharveS Inthe Puget
Sound case at page 24 the Cqmmission said with respect to the same

definition

he imposition of a wharfage charge against the cargo can be justified only on

the principle that the carrier or the terminal operator on the carrier s behalf

does not actually take possession or deliver up possession of the cargo other

than at place of rest on the pier as distinguished from the end of ship s tackle

Between that place and the entrance to or exit from the pier the cargo is using
the pier to get into position to utilize the carrier s facilities or has finished the

use thereof The establishment of the charge against the cargo for this use

has been widespread throughout the country under various names viz

wharfage top wharfage tollage wharf tollage We cannot ignore that

fact The definition appears to be adequate

CARLOADING AND CAR UNLOADING

The terminal service is described in the Seattle tariff as follows

Carloading and car unloading charges are the respective charges for services

performed in loading freight from wharf premises on or into railroad cars or

unloading freight from railroad cars onto wharf premises The services include

ordinary breaking down sorting and stacking on wharf Carloading and car

nloading charges are assessed against cargo when notabsorbed by carriers

Vhile the same definition is found in other Association tftriffs Bell

ingham includes in addition the loading and unloading of trucks or
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any type of carrier Longview and Vancouver specifically include

motor trucks andbarges whileBaker Dock provides charges for load

ing and unloading motor trucks when requested The Central Cali
fornia tariff provides for loading and unloading cars or trucks which

are not inconsistent with Northwest descriptions of service As a

general rule the motor carriers do their own loading and unloading
so that the terminal charges therefor do not apply In California
much of the railroad carloading and unloading on the terminals is

performed by independent carloading companies See Status of Oar

loaders 2 U S M C 761 2 U S M C 791 3 U S M C 116 and

3 F M B 268 and Oarloading at Southern Oalifornia Ports 2

U S M C 788 and 3 F M B 261

California terminals charge the cargo for direct transfer by ship s

tackle from or to open top cars spotted alongside vessel whereas Asso

ciation members make no such charge except for rental or use of

mechanical equipment and labor and that is against the ship
Mr Freas describes loading and unloading as follows

Car and truck loading operations should be charged with the expenses of the

areas facilities and services employed by them and make use of between point
of rest and rail car or truck In the case of rail shipments handled through a

transit shed this embraces a proportionate share of shed aisle space such por

tions of docks if any as are utilized by carloaders and unloaders and general
overhead If the services are performed by the terminal it includes also labor

and supervision The resulting costs are assignable to carloading and unload

ing The fact that certain terminals do not load or unload cars is of no COll

sequence The service is nevertheless performed on their facilities and under

the use principle here followed is chargeable with a proportionate share of the

cost of making the facilities available Other activities should not be burdened

with costs incurred in carloading and uuloading The cost of providing facili

ties on which others may load and unload 1118 may be passed on to those con

ducting business on the wharfinger s property in the form of a rental or license

Under the Freas Formula all forms of londing and unloading are

charged to cargo

WHARF DElIURRAGE AND ACCESSORIAL SERVICES

It is Ullnecessary to review in detail the definitions and descriptions
of services regarding whaddemurrage and such accessorial services as

w ighing repacking l ecoopering and stencilling because while there

are variations in tariff provisions they mean the same thing and the

services are alike in the Northwest as well as in California For ex

ample wharf demurrage is charged cargo for holding it beyond the

free designated by the tariff although it is called wharf demurrage
wharf storage or monthly storage Irrespective of the termi

nology used wharf demurrage is a penalty charge whether collected
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in California or the Northwest The accessorial services are charged
to cargo in both areas

HANDLING CHARGE

The term handling charge is defined in the Seattle tariff as fol

lows

Handling charge is the charge made against vessels their owners agents or

operators see exception for moving freight from end of ship s tackle on the

wharf to first place of rest on thewharf orfrom first place of rest on the wharf

to within reach of ship s tackle on the wharf It includes ordinary sorWig
breaking down and stacking on wharf

Exception Handling charges applying on fish and seafood canned except
foreign imports moving under rates named initem 136 series when not absorbed

by ocean carriers are assessed against the cargo apd are due from the owner

sbipper or consignee of the cargo
The terminal companies when eqipped to perform the service of handli g

freight and to care for the same on their terminals reserve the right in all

instances to perform such services

The other Northwest tariffs publish the same definition and some

Portland and Tacoma add notes and exceptions of no partic lar con

sequence to the issues

Handling yharges are not provided for in the Central California
tariff As pointed out above the handling of cargo between ship s

tackle and place of rest in California is done by the ship s contracting
stevedores and not by the terminals

The offshore carriers serving CaFfornia Oregon nd Washington
ports have been required by the Commission to publish their own

handling ch arges See for exari1ple Pacific vVesthund Conference
Local Tariff No 1 W Rule No 19 original page No 59 where the

following appears

The carrier its agent or stevedore shall perform at the expense of the con

signor or consignee the handling service at all Pacific coast ports at rates here

inafter provided
1 on terminal direct from plae where unloaded from railroad car or other

vehicles to ship s tackle

2 from place of rest on terminal barge or lighter to ship s tackle including
ordinary breaking down and trucking

As to handling the Board said in the Puget Sound case at pages
23 and 24

The carrier must furnish a convenient and safe place at which to receive cargo
from the shipper and to deliver ca go t the consignee If this can be done at

end of ship s tackle then it can be so stated and the contracts of carriage may
be limited to such service On the other hand if such receipt and delivery is

impracticable or impossible the carrier must assume as part of its carrier obliga
tion tbe cost of moving the cargo to where it can be delivered to the consignee

5 F M B



XII APPENPIX

or from where it can be received from the shipper referred to generally as the

place of rest The carrier cannot divest itself of this obligation by offering a

service which it is not prepared to perform Itcan however separate its rates

into two factors one covering the actual transportation and the other covering
the handling between tackle and place where cargo is received or delivered

J G Boswell 00 v American Hawaiian S S 00 2 U S M C 95 Los AngeZes

By Products 00 v Barbers S Lines Inc 2 U S M C 106

The Freas Formula does not take into account the handling of cargo
between ship s tackle and place of rest as a terminal service but it is

included as a use apportioned to the vessel

The fact that Northwest terminals perform the handling service

for the ship while the California terminals do not is no bar to use of
the Freas Formula in both areas Nor are shippers and consignors
concerned as to whom such charges are paid As stated by Mr Freas

on page 9 of his study Eventually the cost of the terminal service

as well as that of the water transportation is borne by the consumer

DOCKAGE CHARGE

The Seattle tariffdefinition is

Dockage is the charge assessed against ocean vessels for docking at a wharf

pier or seawall structure or for mooring to a vessel so docked or for coming

withina slip

The term is similarly defined in ll other Association tariffs as well

as in the Central California tariff

On page 140 ofthe Freas Study the following appears

Under dockage are accumulated the costs of furnishing berthing space facil

tiesfor tying up the vessel and working areas forgear and stevedores

SERVICECHARGE

The Seattle tariffdefines theservice charge as follows

Except as otherwise provided in individual items service charge is thecharge

assessed against ocean vessels their owners agents or operators which load or

discharge cargo at the terminals for performing one or more of the following

services subject to Notes 1 2 3 and 4

1 Providing terminal facilities

2 Arranging berth forvessel

3 Arranging terminal space forcargo

4 Check cargo

5 Receive cargo from shippers or connecting lines and give receipts therefor

6 Delivercargo to consignees or connecting lines and take receipts therefor

7 Prepare dock manifests loading lists or tags covering cargo loaded aboard

vessels
8 Prepare over short and damage reports

9 Order cars barges or lighters as requested or requiredby vessels
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10 Give information to shippers and consignees regarding cargo sailing and

rrival dates of vessels etc

11 Lighting the terminal

NOTE i Service charge willnot apply on cargo moving under rates named in

section 4 of this tariff

NOTE 2 Service charge does not include any freight handling loading nor

unloading operations nor any labor other than that which is essential to per
forming the service

NOTE 3 When it isrequired and permitted that the services of checking receiv
ing and or delivering cargo as defined in paragraph A be performed by the

U S Government with its own personnel or with personnel in its employ and
under its direction service charge rates as named in item 493 will apply

NOTE 4 When owners agents or operators of vessels are permitted to per
form the services of checking receiving and or delivering of cargo as defined
in paragraph A with their own personnel or with personnel directly intheir

employ and under their direction service charge rates named in item 493 series
willapply

Section 4 of the tariff l efelred to by Note 1 provides rules regula
tions rates and charges applicable to bulk liquidsonly

The Portland Astoria Everett Longview and Olympia tariffs pro
vide the same definition of service charge as the Seattle Tariff The
Baker Dock Company and Tacoma Terminals tariffs carry the same

definition but provide that as to softwood lumber moving in east
bound intercoastal service the service charge applies the shipper or

owner of the cargo and not against the vessel The Vancouver defini
tion differs sharply from those provided in theother Northwest tariffs
Itreads

Service charge is the charge assessed on the basisof cargo tons handled against
vessels their owners agents or operators which load or discharge cargo at the
terminals for use of terminal facilities tor berthage while loading or discharg
ing cargo tor administrative eapense in serving the carrier and for performing
one or more of the following services emphasis supplied

The list of services is the saJIle as shown above from the Seattle tariff

Rules and Regulations Applicable to Lumber and Lumber Products Moving in

Intercoastal Trade

Service charge is the charge assessed for performing anyone or more of the

following services

1 Arranging terminal space for lumber

2 Keeping record of lots and parcels of lumber received and handled on dock

3 Receiving lumber from shippers or connecting lines and giving receipts
therefor

4 Delivering lumber from consignees or connecting lines

5 Preparing loading lists manifests or tags covering lumber to be loaded
aboardvessel

6 Ordering cars barges or lighters as requested or required
7 Give information to shippers and consignees regarding lumber shipments

fwrting and arrival dates of vessels
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8 Furnish lights for receiving sorting and handling of lumber on terminal

NOTE Service charge does not include handling loading or unloading opera

tions or any other than that which is essential to performing the services

The Port of Bellingham does not publish a service charge for the

probable reason that it is in competition with Bellingham vVarehouse

Company a wholly owned subsidiary of Pacific American Fisheries

Inc which in connection with its industrial dock at South Belling
ham operates a public wharfinger business arid which does not main

tain a service charge against vessels docking there Bellingham
Warehouse Company whilenot a respondent has filed its tariffs with

the Board since the date of hearing
The Port of Bellingham handles less cargo than any other mem

ber of the Association its total volume for the calendar year 1952

amounting to only 2 762 revenue tons whiGh was about one tenth

of one percent of the total handled by Association members Sixty
percent of the Bellingham tonnage c msists of lumber the rest being
general cargo Ninety percent of its traffic is Alaskan and ten percent
Hawaiian Members of Pacific Vestbound Conference will not call at

Bellingham for less than 300 revenue tons of cargo or 300 000 board

feet of lumber or lumber products Bellingham is not shown as a

terminal port in the Pacific Coast European tariff but arrangements
for callingmay be made between shipper and ship
It is eyident that the failure of Bellingham to apply a service charge

is no threat to uniformity on the Pacific coast and the parties do not

appear concerned with the operations ofBellingham Warehouse Com

pany
The Central California tariff definition of the service charge is

similar to that provided in the Seattle tariff

In the Puget Sound case the Board made the following observa
tions as to definitions of service charges especially pertinent to the

one found in the Vancouver tariff

To include berth age with other services incidental to receiving and deliv

ering of freight will add still more to the general confusion in the use of

terminal definitions Berthage should be established as a separate item sinc it

is purely a use charge for space occupied by thevessel and has no direct relation

to a service as such

The phrase for use of terminal facilities is broad enough to comprehend
the use of terminal facilities for which compensation is included in other charges
such as wharfage and should he eliminated For a like reason administrative

expense inserving the carrier should be deleted Each service presumably bears

its proper share of the administrative expense inthe charge established for the

service and t9 exact payment for such expense in the service charge would be

a duplication of charges
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Another expression of the Board on the same subject is found in

the Intercoastal case at page 394

In the interest of uniform and Clear definitions we think services included in

respondents service charge should be limited to those concerned withor incidental

to the receiving and checking of cargo the principal item going into the service

charge Ifrespondents desire to make a chaTge against the vessel for ordering
railroad cars alongside it should be set up as a special charge and not included

inthe service charge

In the Oalifornia casethe definition of Service and Other Charges
against the ship used in the Freas Formula is set forth on page 60 Il 6

as follows

The charge assessed for arranging berth for vessel arranging terminal space

for cargo checking cargo to or from vessel receiving outbound cargo from ship
pers and giving receipts therefor delivery of cargo fa consignees and taking

receipts therefor preparing manifests loading lists or tags covering cargo

loaded aboard vessel preparIng over short and damage reports ordering cars

supplying shippers withvessel informatIon and lighting terminal Some defini

tions also include useof terminal facilities

This understandable general confusion as to what the generic term

service charge means insofar as application of the Freas Formula
is concerned is readIly resolved by referring to the Freas study and

the formula itself How it fits into the whole pattern of terminal

operations is described on page 22 of the study as follows

Regardless of the terminal company s chosen method of doing business
wharfinger revenue is obtained from several or all of the following operations

1 Use of space and facilities for docking vessels charge for which is com

monly koown as dockage
2 Passing cargo over vharf charge for which is commonly known as

wharfage toll

3 HOlding cargo the charge for holding cargo within a specified free time
is iriciiIded in the toll that made for holding beyond the free time is commonly

known as whaIf demurrage or storage
4 Rental of facilities this rnay entail the use of an entire pier or piers

or the conduct of a terminal senice 01 of portions of piers for office purposes
storage of gear etc

5 l Iiscell aneous essel services usually covered by a service charge

They do not include any ca 1go handling operations or labor

6 Accessorial services charged for tn various ways Accessorial services

inclu le car or truck loading and unloacling f 1ll1igating sampling stencilling

labeling strapping repacking etc

In addition to the services rendered and use of facilities Jurnished
by the wharfinger to the ship as gener lly described in the Oalifornia
case under the caption Service and other charges the Freas study
and formula specifically list and explain on page 36 88 119 120

nd 140
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1 Assembling cargo for the account of the vessel

2 Handling lines

3 Any other labor expense incurred for the beneflt of thevessel

4 Costs incurred in rendering clerical services for the vessel and areas

used therefor

So far as service charges are concerned it is obvious that it will be

necessary to reconcile the tariff definitions with the Board s decisions

and the Freas Formula before the substantial doubt can be removed

and the goal of uniformity can be attained However there can be

no doubt that the service charge properly defined is a legitimate
charge against the vessel as to lumber or bulk commodities as well as

to general cargo Itwould of course be an unreasonable practice to

make a specific charge for checking when that service is not performed
A cease and desist order should be entered prohibiting any of the

respondents from collecting service charges from shippers or receivers

of freight ipcluding lumber moving in the eastbound intercoastal

trade

THE FREAS FORMULA

The Association employed Philip E Linnekin a certified public
accountant to analyze the operations of the members and determine

the applicability of the Freas Formula to their wharfinger functions

His experience in Pacific coast terminal cost aceounting dates from

1946 when he wasassistant to Mr Freas in the Oalifornia case Since
that time Mr Linnekin has been continually engaged in making cur

rent applications of the formula to both California and Northwest

terminal operations has trained portstaff personnel in its use and has

established systems improvements to facilitate accumulation of ac

counting data for application of the formula He testified on behalf

of the Association and his qualifications as an expert witness were

readily accepted by all parties
Witness Linnekin s testimony is that both from an organizational

and operationapoint of view the principles of cost accumulation and

segregation in the Freas Formula apply to the Northwest marine

terminal industry to the same extent as in California He states that

the applied formula recognizes in both areas the division of respon

sibility between the vessel and the cargo and the underlying principle
of allocating costs according to use

Eight members of the Asssociation 4 which account for about 80

percent of the entire volume of the total business done by all members

were selected as representative for the purpose ofanalysis
Port of Seattle Port of Tacoma Commission of Public Docks Portland Port of

Longvlew Alaska Terminal Stevedoring Co Ames Terminal Olympic SteamshlpCo
and Port of Vancouver Wash
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Witness Linnekin s approach to the studies in the Northwest was

that used by Mr Freas in the Oalifornia case Physical inspections
were made of the facilities volume and character of cargo handled

were ascertained the condition of the records and accounting systems
were examined and most of the detail work was done by terminal

personnel under his direct superVIsion
As explained in the Oalifornia case cost allocations are grouped

under three main headings 1 Carrying Charges 2 Dock Operating
Costs and 3 General and Administrative expenses The formula

itself cOIlsists of six schedules Schedule Iprovides respectively for

the qevelopment and separation of carrying charges Schedule II for

the further separation ofthe carrying charges developed in Schedule I

and for the development and separation of the dock operating and

general aI1d administrative expenses and Schedules III IV alid V

for the further breakdown respectively of the costs assignable to

service charges tolls and wharf demurrage Schedule VI summarizes

the results of the other five

The application of the Freas Formula to California ports is shown

in the appendix to the Commission s decisIOn in the Oalifornia case

Howard Terminal having been selected for illustrative purposes

Application of the formula to the Northwest terminals is shown in

Schedules Iand IIof the appendix hereto East Vaterway andLander

Terminals of the Port ofSeattle being used as an example The basic

cost allocations are contained in these two schedules All of the cost

items appear in the Northwest studies as they did in the Oalifornia
case except for maintenance which represents a 5 year average in the

Northwest whereas the same item represented only 1 year in the

California study
ScheduleIcovers the accumulation and allocation ofplant carrying

charges facility costs between waterways aprons cargo areas rail

and truck areas and other wharfinger and nonwharfinger areas The

cost items include provision for return on land and structures taxes

on land and structures insurance on structures depreciation and

maintenance of structures

Schedule II provides for the accumulation of all costs and their

allocation between services performed for the vessel and services per
formed for the cargo The first part of the schedule deals with the

allocation of the carrying charges developed in Schedule I The

carrying charges are allocated to the various services on the same

bases as in the Oalifornia case

In general witness Linnekin proposes no change in the incidence

of costs against vessel or cargo although as in the Oalifornia case
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his study reveals need for increased terminal revenue deficiencies

existing in both carrier and cargo revenue No party of record chal

lenges the structure of the formula or use of it in the Northwest

But as indicated above a refinement in the formula is necessary to

reflect handling of cargo between place of rest and ship s tackle by
the Northwest terminals a labor activity which is regarded as steve

doring in California and consequently a nonwharfinger service under

the Freas Formula The existence of this service in the Northwest is

recognized and provided for by witness Linnekin by adding column

f to Schedule II The direct costs of handling are segregated on

the records of the terminal operators and the indirect operating and

administrative costs are allocated to this service in the same manner

as they are allocated to other services in accordance with the principle
embodied in the Freas Formula of allocating costs to use In the

interest of uniformity all carrying charges against the vessel for the

working areas in the handling service are allocated to dockage by
witness Linnekin although he agrees with Mr Guy M Carlon con

sultant to the Board who participated in this proceeding that under

the Freas theory of use the carrying charges for aprons and shed and

open cargo areas which are allocated in his studies to dockage should

be allocated to the handlingcharge The Board should find that under

the Freas Formula in the Northwest these charges are properly
assignable to handling instead of dockage

No problem is presented in applying the Freas Formula to the

terminal facility activity the costs ofwhich are designed to be recov

ered in both California and the Northwest through the service charge
against the vessel The cost factors used by witness Linnekin are the

same as those appearing in the Freas Formula Schedule II with

the exception of two items i e 1 assembling cargo for the account

of vessei and 2 handling lines So far as the Association is con

cerned assembling cargo for account of vessel appears to be included

in the handling charge while handling lines is regarded as part of

the stevedoring a nonwharfinger function and consequently unrelated
to the service charge The following table shows the composition of

costs that are included by witness in the service charge based upon
the application of the Freas Formula to the eight Association

terminals studied
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Cost element Amount Percent
total

a b c

Direct cost of checking u 0000 u n u UhU u 00 0000000000 441 764 39 40

Indirect costs of service charges
10 399 93Superintendence 0000 Uh u u 00 00 00 00 00 00

Clerical other than
checking

u uu 00 000000 000000 00 00 00 u 75 895 6 77

Cleaning sheds and docks u u uu u 00 00 000000 0000 00 u u 11 008 98

Watchmen 00 17 584 1 57
Utilltles 00 6 341 56
Industrial insurance 0000 00 un 00 0000 00 n 00 00 00 00 00 7 728 69
Claims 00 00 00 00

0000 00 00 0000 uu 00 00 00 00 2 824 25
Miscellaneous dock expense u 00 uu 00 U n 0000 u u h 12 094 1 08

i g B n s
4 365 39

20 337 1 81
Administrative

expense
00 00 00 h

u 00 h n 52 284 4 66

Total indirect costs U h n 00 00 00 00 220 859 19 69
Dockage defiCiency I 458 757 40 91

Total costs recoverable by service charges 00 00 U 00 00 U h I 1 121 380 100 00

lIncludes386 787 for carrying charges on aprons and cargo areas sheds and open allocated by witness
Llnnekin to dockage but recommended herein as properly allocable on the basis of use to the hanrUing
charge If so allocated the total costs recoverable by the service charge would be reduced to 734 593

Recognizing that the general confusion resulting from the service

charge is caused by its tariff definition or description witness Linnekin

suggests that the California and Association tariffs be clarified to
indicate clearly that the service charge includes provision for the

recovery of the cost of terminal structures andlor facilities provided
for the benefit of the vessel to the extent that such costs are not

recovered through dockage or handling charges He recommends
that the descriptive heading of the tariff item which now reads Serv
ice Charge be amended to read Service and Facilities Charge and
that the clause in the item reading Providing Terminal Facilities
beeliminated and in lieu thereof the following description be inserted

Providing for the vessel terminal structures and or facilitilO s necessary to
the performance of the services enumerated below and to enable the vessel
to accomplish thetransfer of cargo

a from vessel to consignees their agents or connecting carriers or

b from shippers their agents or connecting carriers to vessel

AMERICAN MAIL LINE LTD

Respondent American Mail Line Ltd leases Pier 88 in Seattle
from the Great Northern Railroad and operates it as part of its steam

ship operations It also furnishes terminal facilities there for Moore

McCormackLines Inc and Blue Star Line

5 F M P



xx APPENixIx

American Mail Line s terminal rates charges rules and regulations
are published in three individual tariffs which are on file with the

Board Terminal Tariff No 1 B F M B T No 1 applicable to

transpacific cargo Terminal Tariff No 3 B F M B T No 5 ap

plicable to cargo in the South American and Caribbean Sea trades

and Terminal Tariff No 2 F M B T No 2 applicable to vessels

using the facility This means that American Mail Line departs from

the practices of California and Association terminal operators by
naming in one tariff all charges against cargo and in another all

charges against the vessel There is also a marked difference in the

construction of its tariffs with a view towards simplicity InTerminal

Tariff No 1 B applicable to transpacific cargo a single rate i named

to apply on cargo delivered to and received from trucks and an

other single rate for cargo loaded to or unloaded from railroad

cars This avoids naming separate rates for wharfage handling
loading and Ul loading In Terminal Tariff No 3B applicable to

cargo in the SouthAmerican and Caribbean Sea trades specific charges
are made for wharfage and loading or unloading and reference is

made to steamship conference tariffs for thehandling charges Termi

nal Tariff No 2 naming charges against the vessel carries only two

items ofgeneral application 1 dockage and 2 terminal rates As

to the scope of dockage there is no difference between American Mail

Association and California tariffs The terminal rates are on a specific
commodity basis divided between railroad and motor carrier traffic

While American Mail Line does not publish a service charge against
the vessel its dockage charge is higher than that made by Association

terminals

No party challenges either the lawfulness of American l1ail Line s

termind practices or the system of cost accounting used Obviously
the Freas Formula could not be easily adjusted to its operations be

cause of the difference in breakdown of the factors of wharfage dock

age handling carloading and unloading and the complete absence

of the service charge There is no suggestion of record thatAmerican

Mail Line adopt theformula

THE INTERCOASTAL CASE

The Interooastal case was a complaint and answer proceeding and

the conclusions reached were based upon a limited record No con

sideration was given to the necessity of the imposition of the service

charge to obtain a fair return on investment in the terminal facilities

used by the vessel or to the division of responsibility to the terminal

between the vessel and the cargo In addition to condemning the
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service charge as an unlawful practice the Commission referred the

ease to the examiner for further proceedings on complainants claim

for reparation In view of the fact that the figures of record herein

prove a general deficiency in revenue including that sought to be
recovered through the service charge it seems clear that there is no

basis upon which reparation could be paid Appendix II hereof

shows the revenue expenses and gain or deficiency of the eight oper
ators included in the study

For these reasons and based upon the more complete record in
this case the Board should reverse the decision in the Intercoastal
case set aside the cease and desist order entered therein and close
the recold without further proceedings on the question of reparation

ULTIMATE CONCLUSIONS

The Board should
1 Approve the Freas Formula as a proper method of segregating

terminal costs and carrying charges and apportioning such costs and
charges to the various wharfinger services at Pacific northwest ports

2 Require those California and Pacific northwest terminal oper
ators whichmake a service charge to adopt auniform definition and or

description of such charge consistent with that recommended by wit
ness Linnekin herein

3 Find that respondents operating publicly owned terminals are

entitled to a fair return on investment
4 Reverse the findings and conclusions in the Intercoastal case

5 Complete the record and dispose of the issues remaining to be
decjded in the Oalifornia case

6 And give consideration to instituting a nationwide rulemaking
proceeding under section 4 of the Administrative Procedure Act and
the Shipping Act 1916 to make as uniform as possible the allocation
of terminal charges between ship and cargo and as uniform as possible
the definitions of tariff services offered by all persons carrying on the
business of furnishing wharfage dock warehouse or other terminal
facilities in connection with common carriers by water throughout
the United States its Territories andpossessions

An appropriate order shouldbe entered

6 F M B
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XXIV APPE IX

APPENDIX II

Northwest Marine Termtnals Association 8ummary 01 revenue and ewpenses all
8 operators included in study

Revenue Expense Gain or
Line deficiency
No

1 2 3

A GENERAL CARGO

Charge8 to ve88el
1 Dockage n nn n n n n n 110 639 489 301 2 378 662
2 Service charf C n n u n n 512 417 633 878 121 461
3 Handling charge n n nun h n n 1 508 681 1 701 602 2 192 921

4 Total charges to
vesseL

u n n 2 131 737 2 824 781 693 044

Charge8 to cargo
5 Wharfage n n

n n h n 730 056 1 609 886 879 830
6 Wharf demurrage n n n n

n n 103 161 141 224 38 063
7 Car loading and unloading nh n

nn 319 529 515 678 196 149
8 Truck loading and unloading u n nn

n n 1 002 6 725 5 723
9 Accessorial services n n n n n

n 517 515 493 695 23 820

10 Total charges to cargo n n h
n 1 671 263 2 767 208 1 095 945

11 All charges on n n n 3 803 000 5 591 989 1 788 989

B LUMBER

Charge8 to ve88el
12 Dockage n n n n n n n 13 802 93 897 2 SO 095
13 Service

charge
n on n 57 746 28 745 29 001

14 Handling charge n n n n 144 500 144 735 2 235

15 Total charges to vessel
u n n n n n n 216 048 267 377 51 329

Charge8 to cargo
16 Wharfage n n n

n 90 978 363 162 272 184
17 Wharfdemurrage on n n n 5 897 10 800 4 903
18 Carloading and unloading h n 71 348 I 124 569

j
53 221

19 Truck loading and unloadingu n n n 29 547 18 427 11 120
20 Accessorial services u 75 018 77 581 2 563

21 Total charges to cargo n n n nn 272 788 594 539 i 321 751

22 All charges 488 836 861 916 I 373 080

I Includes 33 214 truckloading and unloading
2 If the carrying charges on aprons and cargo areas shed and open amounting to 324 533 on general

cargo terminals and 62 254 on lumber terminals which havebeen allocated to dockage by witness Linnckin
in these results be allocated to thehandling charge on the basis of use as recommended herein theexpense
and deficiency here shown for dockage would be reduced by thoseamounts and theexpense and deficiency
for the handling charge would be correspondingly increased

IS F M B



FEDERAL MARITIME BOARD

No S 57

STATES MARINE CORPORATION AND STATES MARINE CORPORATION OF

DELAWARE ApPLICATION FOR OPERATING DIFFERENTIAL SUBSIDY ON

THEIR TRl CONTINENT PACIFIC COAST FAR EAST AND GULF
MEDITERRANEAN SERVICES

No S 60

ISBRANDTSEN COMPANY INC ApPLICATION FOR OPERATING DIFFER

ENTIAL SUBSIDY AGREEMENT EASTBOUND ROUND THE WORLD

SERVICE

Submitted May 24 1956 Decided June 8 1956

REPORT OF THE BOARD ON INTERLOCUTORY ApPEAL

By THE BOARD

This matter has been presented on interlocutory appeal under Rule

10 m of our Rules of Practice and Procedure from rulings of the

hearing examiners in these proceedings In each proceeding the

examiner has determined intel alia 1 that trade route essentiality
determinations of the Maritime Administrator Administrator

under section 211 of the Merchant 1arine Act 1936 the 1936 Act

constitute relevant and material evidence for production in proceed
ings before the Board under section 605 c of the 1936 Act and are

entitl d to some weight in such proceedings 2 that the Administra

tor should produce the official documents containing formal determi

nations made under section 211 of the 1936 Act together with the rea

sons for the determination if contained in the documents and 3

that the Administrator may produce his reasons for the 211 determi

nation if not contained in the official documents in a manner con

venient to him whether by submission of minutes staff memoranda or

other study or by summary statement

60 5 F M B



STATES MARINE CORP SUBSIDY TRl CONTINENT SERVICE 61

While the examiners ruled on other issues also appealed to the

Board this report will be confined to the rulings on the section 211

issues

Oral argument was heard and Public Counsel for tl1e Administra

tor States Marine Corporation and States Marine Corporation of

Delaware States Marine American President Lines Ltd

API American Mlil Line Ltd AlL and Isbrandtsen

Company IIlC appeared in partial or full opposition to the exam

iuers rulings United States Lines Company D S Lines Moore
eCormack Lines Inc Moore Mac Lykes Bros Steamship Co

Inc Lykes Pacific Far East Line Inc PFEL and Weyer
haeuser Steamship Company Weyerhaeuser appeared in support
of the rulings

The issue here presente simply stated is whether under the 1936

Act and Reorganization Plan No 21 of 1950 Plan 21 section 211

determinations are relevant as pri1na facie corr ct or otherwise rele

vant in sections 605 c proceedings or whether the determinations

made by the Board under section 605 c are made independently of

the Administrator s action under section 2111

Insofar as is here pertinent section 211 of the 1936 Act Plan 21 and

section 605 c of the 1936 Act provide
SEC 211 The Commission is authorized a nd directed to investigate deter

mine and keep current records of

a the ocean services routes and lines from ports in the United States or

in a Territory district or possession thereof to foreign markets whiCh are or

may be determined by the Commission to be essential for the promotion de

velopment expansion and maintenance of the foreign commerce of the United

States and in reaching its determination the Commission shall consider and

give due weight to the cost of maintaining each of such steamship lines the

probability that any su h line cannot be maintained except at a heavy loss dis

proportionate to the benefit accruing to foreign trade the number of sailings
and types of vessels that should be employed in such lines and any other facts

and conditions that a prudent business man would consider when dealing with

his own business with the added consideration however of the intangible bene

fitthe maintenance of any such line may afford to the foreign commerce of the

Uniteq States and to the national defense

b The type size speed and other requirements of the vesselS including

express liner or super liner vessels which should be employed in such services

or on such routes or lines amI the frequency and regularity of the sailings of

such vessels with a view to furnishing adequate regular certain and perma

nent service

SEC 105 OF PLAN 21 Transter of subsidy lVard and other funotions to the

Boat d The fOllowing functions of theUnit d States Maritime Commission are

hereby transferred to the Board

1 Other statutory provIsIons relevant to thIs report are set out In the Appendix

5 F M B
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62 FEDERAL MARITIME BOARD n

1 The functions with respect to making amending and terminating subsidy

contracts and with respect to conducting hearings and making determinations

antecedent to making amending and terminating subsidy contracts under the

provisions of Titles V VI and VIII Provided further That except as

otherwise hereinbefore provided the functions transferred by the pro

visions of this section 105 1 shall exclude the making of all determinations

and the taking of all actions other than amending or terminating any subsidy

contract subsequent to entering into any subsidy contract which are involved

in administering such contract Provided further That actions of the Board

in respect of the functions transferred by the provisions of this section 105 1

shall be final

II

e

1

ic

u

e

SEC 605 c No contract shall be made under this title with respect to a

vessel to be operated on a service route or line served by citizens of the United

States which would be in addition to the existing service or services unless

the Commission shall determine after proper hearing of all parties that the

service already provided by vessels of United States registry in such service

route or line is inadequate and that in the accomplishment of the purposes

and policy of this Act add itional vessels should be operated thereon and no

contract shall be made with respect to a vessel operated or to be operated in a

service route or line served oy two or more citizens of the United States with

vessels of United States registry if the Commission shall determine the effect

of such a contract would be to give undue advantage or be unduly prejudicial
as between citizens of the United States in the operation of vessels in com

petitive services routes or lines unless following public hearing due notice of

which shall be given to each line serving the route the Commission shall find

that it is necessary to enter into such contract in order to provide adequate
service by vessels of United States registry The Commission in determining

for the purposes of this section whether services are competitive shall take

into consideration the type size and speed of the vessels employed whether pas

senger or cargo or eombination passenger and cargo vessels and llorts or ranges

between which they run the character of cargo carried and such other facts

as it may deem proper

DISCUSSION

By Plan 21 the functions under sections 211 a and 211 b were

assigned exclusively to the Secretary of Commerce rather than to the

Board Message from the President of the United States H Doc

526 81st Cong 2d Ress hearings before Committee on Expenditures
in the Executive Departments on S Res 265 81st Cong 2d sess

the congressional hearings pp 35 36 53 65 151 Those func

tions were vested in the Secretary of Commerce 2 in keeping with

his position as adviser to the President on matters of national trans

portation policy 3 to be exercised in consonancewith the general mari

time policy laid down by Congress in section 101 of the 1936 Act

Appeal from the Administrator s section 211 findings lies only to the

Secretary and not to the Board

2Delegated to the Administrator b Commerce Depat tment Order 11i

a Congressional hearings pp 40 41
5 F M B



STATES MARINE CORP SUBSIDY TRI CONTINENT SERVICE 63

While the Board has been allocated the functions of making
amending and terminating subsidy contracts wherein the Board
alone determines the recipients and amounts of awards it is cleal

from examination of the congressional hearings that the Board deter

minationsare limited and circumscribed in effect by the route pat
terns and requirements as established by the Administrator 4 The

Secretary has no power to alter limit modify or review Board de

terminations made under sections 605 c or 601 a

The distinction is this while the Board after advisory hearings
under section 605 c determines whether or not that section is a bar

to award of subsidy to the applicant other determinations to be made

by the Board under 601 a may operate asa bar to the award

whether or not section 605 c is a bar and the Administrator s find

ings under section 211 may similarly bar or limit award of subsidy
on a particular route Neither the Board s findings under section

601 a nor the Administrator s section 211 determinations affect the

Board s section 605 c findings all three findings are necessary in

dependent steps to be taken prior to final award of subsidy by the

Board
Put otherwise while the Board alone will determine to whom sub

sidies shall be granted and will make and amend the subsidy con

tract
1 such determinations are ineffective unless the Administrator

has determined or until the Administrator subsequently determines

under section 211 6 that the trade route with which the Boarg has

been concerned in its 605 c findings and 601 a determinations is

essential While recommendations concerning essential routes may

be made to the Administrator by the Board and section 605 c

hearings may be held by the Board p ior to a section 211 finding the

determination of essentiality must nevertheless b made by the Ad

ministrator before subsidy may be awarded U S Lines Oo Sub

sidy Route 8 3 F M B 7 3 715 1952 Grace Line Inc Subsidy
Route 4 3 F M B 731 732 1952

ConveFSely if the Board is unable to make the requjsite findings
under either sections 601 a or 605 c it is obliged by the 1936 Act

to deny an application for subsidy regardless of the Administrator s

section 211 findings Further in dischaging its duties under section

605 c where the precise route the sailing frequepcies thereon or

types of vessels to be operated thereon is in issue in relation to the

purposes and policies of the 1936 Act the Board is obliged to deter

6 Congressional hearings p 40
II Message from the President 8upra

eThe function under sec 211 was described by Sentitor Brewster at p 36 of the con

gressional hearings as
0 0 0 a eto power on the route awards

5 F M B
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mine the issues without regard to the Administrator s section 211 de
terminations and the Board s findings are finaJ7 Where the deter
minations are in conflict however no effect may be given to the
Board s determinations to the extent they are in excess of the Admin
istrator s section 211 findings unless and until the Administrator act

ing on the advice of the Board or on the record compiled in the sec

tion 605 c proceedings alters his prior section 211 determination
While the Maritime Commission in whom both the poliey making

and subsidy awarding functions were vested has affirmed sand re

vised 9 prior section 211 determinations in reports issued aftN section
605 c hearings the Commission on those occasions merely used the
record adduced in the 605 c proceeding as the basis for reexnmining
earlier determinations of essentiality in the same manner as it might
have relied on staff memoranda The same result can presently occur

where the Administrator desires to utilize a similar record as the basis
for a 211 determination or modification

The determinations to be made by the Administrator and by the
Board under sections211 and 605 c respectively are essent ially dif
ferent from each other although the determinations may as stated
be based on the same information The section 605 c determina
tions are quasi judicial in nature and subject to the Administrative
Procedure Act The section 211 determination is purely an ex parte 10

exercise or delegated legislative power whereby the Administrntor
defines as a matter or national policy the limits within vhich the
Board may under the standards or titles Iand VI or the 1936 Act
award subsidy to a particular applicant The section 211 determina
tions like the 1936 Act itself or like congressional limitations in

appropriation acts on subsidized sailings are llOt relevnnt ill l sectioll
605 c proceeding they are ratherl a legislative limita tiOll on the

Bop rd s power to award subsidy Tithin thnt lilnitatioll howew l

Board determinations relative to making llnending or tellnillatlng

subsidy contracts are independently arrived at nnd are tin ll
In consonance with the foregoing ve determine that neither the

Administrator s determination nor the data upon which it is based
will be received in evidence in a section 605 c proceeding

An appropriate order will be entered after resolution of the other
issues before us on appeal from the examiners rulings in these pro
ceed ngs

7 American President Lines v Federal Maritime Board 112 F Supp 346 D C D
1953

8Am SOtt African Line btc Suosiclll 8 and E tf1ica 3 V S M C 277 287 J D l8
gAm Sou African Line Inc Subsidy Route 1 3 U S M C 314 320 194710 See description of Senator Magnuson at 96 Congressional RN ord 7 n6

5 F M B



APPENDIX

SEOTION 101 It is necessary for the national defense and develpp
rrient of its foreign and domestic commerce that the United States
shall have merchant marine a sufficient to carry it domestic

water borne commerce and a substantial portion of the wate borne

export and import foreign commerce of the United States and to pro
vide shipping service on all routes essential for maintaining the flow
of such domestic and foreign water borne comm rce at all times b

capable of serving as a naval and military auxiliary in time of war

or national emergency c owned and operated under the United
States flag by citizens of the United States insofar as may be practica
ble and d composed of the best equipped safest and most suitable

types of vessels constructed in the United States and manned with a

trained and efficient citizen personnel It is hereby declared to be the

policy of the United States to foster the development and encourage
the maintenance of such a merchant marine

SEOTION 601 a The Commission is authorized anu directed to con

sider the application of any citizen of the United States for financial

aid in the operation of a vessel or vessels which are to be used in an

essential service in the foreign commerce of the United States

5 F M B
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FEDERAL MARITIME BOARD

No 767

AGREEMENT AND PRACTICES PERTAINING TO BROKERAGE PACIFIC COAST
EUROPEAN CONFERENCE AGREEMENT No 5200

IN THE MATlER OF AMENDMENT TO BROKERAGE RULE 21 PACIFIC COAST
EUROPEAN CONFERENCE AGREEMENT No 5200

Submitted January13 1956 Decided June8 1956

REPORT OF THE BOARD ON PETITION FOR RECONSIDERATION IN PART

By THE BOARD

Petitioners members of the Pacific Coast European Conference
the conference seek reconsideration of our report herein on mo

tions for interim order and related petitions 4 F M B 696 wherein we

fqund an amendment to a conference tariff rule relating to brokerage
t6 have been effectuated prior to our approval in violation of sec

tion 15 of the ShippingAct 1916 the Act Subsequent to issuance
of the report we issued an order declaring effectuation of the amend

ment to the brokerage rule Amended Rule 21 while unapproved
to be a violation of section 15 The report and order are considered

by petitioners to be erroneous since it is urged 1 the Board has
no statutory right to issue a declaration of unlawfulness and 2 the
decision is based on critical errors of fact andlaw

In its first argument the conference states that under section 15 of
the Act we are given the right to disapprove agreements on findings
pecified in section 15 and to approve all other agreements vVe have

it is stated no other powers The power to issue a declaration of
unlawfulness the conferenc states is not included in the statutory
language of section 15 and therefore since the Board has sought
to issue an order and decision in excess of its statutory powers both

the order and decision are nullities Emphasis supplied
5 F M B 65



66 FEDERAL MARITIME BOARD

Replies have been filed by Public Counsel Customs Brokers and
Forwarders Association of America Inc Pacific Coast Customs and

Freight Brokers Association and Los Angeles Customs and Freight
Brokers Association American Union Transport Inc and New York

Freight Forwarders and Brokers Association Inc New York

Brokers the latter party also having filed a cross petition for re

consideration All of the replies point to section 5 d of the Ad

ministrative Procedure Act 1 APA as a complete answer to the
first conference contention The replies further consider that we have

properly construed the law in this cas When section 5 d was in
this manner brought to its attention the conference in disregard of
our Rules of Practice and Procedure 2 filed a reply to the briefs in

opposition to its petition In that reply the conference asserted in
contrast to the position taken in its petition that it does not challenge
the Board s power to hold in aproper proceeding that an agreement
among common carriers is such as to require approval under Section
15 of the Shipping Act before it may lawfully be carried out Em

phasis in text After conceding that such a decision may be made
under our Rule 5 g or 5 i which deal with show cause and

declaratory orders respectively the conference states

We challenge the power of the Board to declare in a decision in response to
an application for an interim order that any action of respondents is unlaw ad

under the Shipping Act Such a finding may be made only after full hearing in

accordance with the requirements of the Administrative Procedure Act and the

rules of the Federal Maritime Board A recommended decision of the trial

examiner following a full hearing is essential and that has not been had in this

proceeding on the request foran int rimorder Emphasis in original

While we do not countenance disregard for our Rules the gravity
ofeither ofthe conference s contentions in this instance merits a waiver
of the Rules and fullconsideration of the Board s authority

The arguments taken singly or together constitute an attempt to

strip this Board of regulatory authority

THE PETITION

The petition considers that we exceeded our powers in stating at

page703 ofour report onmotions supra that

101 where we become aware of an agreement which may be

unapproved within the meaning of section 15 assuming no issues of fact

1 Section 5 d of the APA provides that
The agency is authorized in its souno discretion with like effect as in the case of

other orders to issue a declaratory order to terminate a controversy or remove

uncertainty
2 Rule 5 p provides in part A reply to R reply is not permitted While the New

York Brokers filed a cross petition with its reply the conference reply did not deal with

the matters contained n the cross petition

5 F M B
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or administrative discretion we are authorized under section 22 to order the

carriers to show cause why the agreement should not be declared to be

unlawful as an unapproved agreement within the meaning of the Act The

sanctions which we may then impose are first a declaration of unlawfulness of

the agreement under section 15

In support of its argument the conference selects the Maritime
Commission s decision in Reliance Motor Oar 00 v Great Lakes
Tramit Oorp 1 U S M C 794 1938 3 In that proceeding the

Commission rejected complaints verified more than 2 years after the
date of alleged inj ry although filed in unverified form in less than
2 years after the proper date holding that the explicit requirements
in section 22 of the Act thatcomplaints be both sworn and filed within
two years after accrual of the cause of action are jurisdictional

The citation of this decision in the petition in support of an argu
ment that we have power in section 15 matters only to approve or

disapprove agreements between carriers 4 is at odds with the confer
ence admission in its Ieply that we may in a proper case declare

agreements to be unlawful as unapproved under section 15 It is

necessarily an assertion moreover that the authority granted in sec

tion 22 which authorizes us in proceedings commenced by complaint
or upon our own motion to make such order as we deem proper is
limited by the express authority granted elsewhere in the Act
If we should accept the above conclusion we would likewise be

required to say in the absence of express terms in the Act that we

have no power to order earriers and other persons subject to the Act
to cease and desist from violating sections other than 17 5

or to seek
an injunction to restrain a practice of a single carrier pending our
decision on the merits of the practice 6 Ifour powers are so restricted

U S Nav 00 v Ounard S S 00 284 U S 474 486 1932 If there be a failure

to tile an agreement as required by 15 the board as In the case of other violations of

the act is fully authorized by 22 supra to afford relief upon complaint or upon its

own motion
8Cited by petitioner as a Shipping Board report
The conference overlooks another power Included in the statutory language of se

tion 15 1 e the power to modify agreements An order to modify an agreement neces

sarily includes a disapproval of that agreement in part a declaration that effectuation

of the part disapproved w1ll be thence forth unlawful and a requlrem nt that the parties
to the agreement thereafter cease and desist from effectuation of that wbtch has been
disapproved Our authority to require modification of agreements has been upheld by
the courts in Atlantic GullWest Ooast Etc v United States 94 F Supp 138 S D

N Y 1950 Pacific Westbound OonJerence v United States 94 F Supp 649 N D

CaUf 1950
15 Section 17 specifically authorizes Issuance of an order that the carrier shall discon

tinue demanding any unjustly discriminatory or prejudlchll rate fare or

charge
e In West India Fruit Steamship 00 v Seatrain Line8 170 F 2d i7 5 2d Clr 1948

petrtlon for certiorari dlsmlssed 336 U S 908 the Court of Appeals upheld the power
of a District Court to Issue an Injunction in a matter wherein the 1nrltlme Commis
sion intervened as a party plaintiff The Act does not expressly authorize this agency

5 F M B
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there is no logical basis for asserting that we have exclusive primary
jurisdiction over violations of the Act 1

The argUlnent is Ullsound however The powers granted to us by
the Act are broad s It is inconceivable that Congress would have

granted antitrust law immunity to agreements between carriers which

might in the absence of such immunity offend those laws and yet
have denied the agency charged with supervision over those agree

ments the power to protect the public by declaring a given agree

ment to be unlawful as unapproved and or by requiring the carriers

to cease and desist from effectuating the agreement prior to approval
or after disapprova1

9 None of these powers is specified in the Act

yet each has been vested implicitly in us as necessary to the effective

government supervision
10 contemplated by the Act Section 22 of

the Act in permitting us to make such order as we deem proper gives
us that authority In our report on motions sup1 a at page 704 we

stated

The question of our authority to suspend amended Rule 21 during the pend

ency of proceedings in Docket 767 requires little discussion Briefly we con

sidered this Board to be without authority express or implied to suspend or

stay approved 01 u napprovea agreements between carriers III In the pres

ent case we arenot authorized to order the conference to cease and desist from

applying amended Rule 21 either prior or subsequent to a determination of the

status of the rule under section 15 of the Act Emphasis supplied

Since that report a realization of the full import of U S Nav 00

v Ownard S S 00 supra compels us to reverse the foregoing lan

to petition for an injunction or intervene as plaintiff in a carrier s petition for an in

junction prior to issuance of an order capable of being enforced by the courts It is

noted that in our brief opposing a petition for writ of certiorari in that proceeding we

urged the Supreme Court that the necessity and propriety of such an agency action was

foreshadowed in State ojCalifornia et al v United States et al 320 U S 577 in which

case this Court said

Finding a wrong which it is duty bound to remedy the Maritime Commission as the

expert body established b Congress for safeguarding this specialized aspect of the na

tional interest may
1 within the general framework of the Shipping Act fashion the

tools for so doing
1 Not only may but mustAs stated elsewhere in the opinion the Commission

is charged by law witb the duty to do so

1 See United States Nav Co v Cunard S S Co 50 F 2d 83 91 2d Cir 1931

The Shipping Board has exclusive jurisdiction here because of the nature of the qnes

tlons involved and the broad powers given to it under the act Emphasis supplied
8 See footnote 7

e Ct U S Nav Co v Cunard S S Co 284 U S 474 487
it reasonably cannot be thought that Congress intended to strip the board of

Its primary original jurisdiction to consider such an agreement and disapprove cancel

or modify it because of a failure of the contracting parties to file it as 15 requires

A contention to that effect is clearly out of harmony with the fundamental purposes ot

the act and specifically with the provision of i 22 authorizing the board to investigate

any violation of the act upon complaint or upon its own motion and make such order

as it deems proper

1114 Alexander Report H Doc 805 63d Cong 2d sess 1914
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guage of our report insofar as it disclaims the power to issue cease

and desist orders or the equivalent the power to stay an unapproved
agreement

ll In that case a petition for an injunction was filed
under the Clayton Act to restrain the respondents from engaging in
concerted acts both within the scope of condemnation of the Sherman
and Clayton Acts and also within the apparent prohibition of the
Act The acts complained of resulted from an agreement between

common carriers unfiled with and unapproved by the Shipping
Board The bill was dismissed by the District Court as stating mat

ters within the exclusive primary jurisdiction of the Shipping Board

On review the Court ofAppeals considered the most important ques
tion presented to be whether the antitrust law immunity granted to

agreements between carriers in section 15 of the Act is limited to

those agreements which have been approved under that section The
court then stated at page 89

It is said that the foregoing clause leaves a private suitor free to seek an

injunctive remedy under the Clayton Act so long as the agreement has notbeen
filed and approved The Shipping Act complete provides remedies for all

the alleged wrongs Emphasis supplied

At page90 the court stated

The Shipping Board may determine whether any agreement such as is de

scribed in the bill has actually been made and if it has may order it filed and

require the parties to cease from acting under it unless and until it is approved

In holding that actions concerning unapproved as well as approved
agreements are within the exclusive primary jurisdiction of the Ship
ping Board the court appeared to have been influenced greatly by the

injunctive power over unapproved agreements it considered to be
vested in the Shipping Board In the court s view the Act provides
remedies as corpplete 12

as those available to private suitors under

the antitrust laws On review the Supreme Court stated 13

Ifthere be a failure to file an agreement as required by 15 the boar

as in the case of other violaticms of the act is fully authorized by 22 supra to
atJord relief upon complaint or upon its own motion Emphasis supplied

The Supreme Court s equation of section 15 with other sections of
the Act in relation to the Board s powers under section 22 is par
ticularly significant since the courts have uniformly upheld our power
under other sections to issue cease and desist orders State of Oali

11 In view of the explicit prerequisites to disapproval under section 15 of the Act
and since a stay of an approved agreement Is tantamount to 11 disapproval for the dura
tion of the stay It Is clear as stated In our report on motions 8upra that we have no

power to suspend or stay an approved agreement
Jl Described in River Plate Brazil Oonj v Pressed Steel Oar 00 227 F 2d 60 2d

Cir 1955 as virtually coextensive with those lludEr the anti trust laws p 63
up 486

5 F M B
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III

fornia v United States 46 F Supp 474 N D Calif 1942 affd

320 U S 577 1944 Booth S S 00 v UlIIited States 29 F Supp
221 S D N Y 1939 Isthmian S S 00 v United States 53 F

2d 251 S D N Y 1931

It is clear then that we have 1 power to issue cease and desist

orders in the event of violation of section 15 of the Act and 2

power to issue declarations of unlawfulness of agreements under sec

tion 15 14 The latter power is necessarily implicit in the authority
to issue a cease and desist order under section 15 and is explicitly
contained in section 5 d of the APA We accordingly will modify
our report on motions supra by elimination of the words or unap

proved in the above quoted language and the words or an unap

proved appeating in the ultimate paragraph of the report We will

further eliminate that language of the foregoing quotation com

mencing at In the present case and continuing to the end of the

foregoing quotation from page 704 of the report
As a second ground for reconsideration the petition asserts that our

report on motions supra is based on critical errors of law and fact

arising principally from our interpretation of Isbrandtsen 00 v

United States 211 F 2d 51 D C Cir 1954 cert denied sub nom

Japan Atlantic Gulf Oonference et ale V United States et al 347

U S 990 1954 Our view that the sbrandtsen case provided a

standard for distinguishing between routine and nonroutine agree
ments between carriers is not only incorrect it is urged but an un

warranted abandonment by the Board of its primary jurisdiction to

interpret section 15 of the Shipping Act It is the conference view

that the Court of Appeals held that we cannot approve an agreement
among common carriers without a hearing such approval being based

on the specific findings enumerated in section 15 It was not the

Court of Appeals but the Board itself it is stated which determined

that an agreement to use dual rates requires specific section 15

approval
vVe recommend to the conference a rereading and analysis of the

cited decision Briefly the court under the Hobbs Act 15 reviewed a

Board order which found inter alia that a proposed dual rate system
was not in violation of the Act The court reversed the primary
agency decision on its legal merits finding the dual rate system
to be unapproved under section 15 The court rejected for that case

the scope of authority argument finding that a prior Board approval
of a basic conference agreement to set joint rates did not operate as

approval of a later agreement to institute dual rates The court held

J

t

Iii

II

16 See Attorney Generals Manual on the APA at p 59 where the relationship between
the power to Issue declaratory orders and cease and desist authority Is discussed

Ill 5 U S C A 1032
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in spite of a contrary finding in the Board order under appeal that
the latter agreement violated section 15 since it introduced an entirely
new scheme of rate combination and discrimination not embodied in
the basic conference agreement and requiring separate approval

In our report on motions supra we accurately applied the
Isorandtsenyardstick in holding that an agreement to boycott a broker
who solicits for a competitor is not encompassed within the approval
of an agreement to make uniform rules and regulations concerning
brokerage The lack of Board approval of the new agreement being
admitted and the secondary effect of the new agreement on competi
tors as well as brokers being apparent on the face of the agreement
we decided the matter as did the court in Isorandtsen as a matter of
law or its equivalent a matter free from genuine issues ofmaterial fact
Our decision it is stated is inconsistent with our proposal to set a rule

making proceeding for the guidance of conferences We see no

inconsistency The rule making proceeding has been proposed as a

guide as complete as may be possible to the type ofagreements which
requires specific approval in order to eliminate any confusion genuine
or spurious as to filing requirements and in order to avoid recurrence

of proceedings of this kind The proceeding is designed to assist car

riers to meet the burden of filing copies or memoranda of agreements
16

which has been imposed on them by section 15 of the Act
A third point raised in thepetition is specious Itis contended that a

discrepancy between the report and the order issued thereunoer makes

compliance an impossibility The discrepancy it is stated is the ref
erence in the report to amended Rule 21 and the reference in the
order to the amendment to Rule 21 It is clear from the report
however that that wh ch is called in the report amended Rule 21
by way of short definition is the amendment to the Rule Further
while the petition indicates that compliance is impossible prior to
clarification of the discrepancy we note that the conference has been
careful to suspend the amendment to the Rule

THE REPLY

In its reply theconference asserts that we have violated our Rules
and the APA and we assume section 23 of the Act as well by
denying it a hearing on the question of whether the amendment to
Rule 21 is unlawful as an unapproved agreement within the meaning
of fection 15 Such a hearing has been held The conference was

given notice that that issue would be decided after oral argument
thereon oral argument was held at which counsel for the confer

18 8ectwn15 Inquiry 1 U S S B 121 125 1927

5 F lIB
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ence appeared As stated at page 703 in our report on motions supra
oral argument on such questions affords a full opportunity to be

heard within the meaning of section 23 of the Act
I

CROSS PETITION go

uThe New York Brokers 1 seek reconsideration of a statement in
the report on motions supra which it is argued construes the amend
ment to Rule 21 as a routine agreement and 2 requests action aimed
at collection of the penalties provided in section 15 Both requests
are denied 1 it is obvious that we have considered the amendment
to Rule 21 to be an unapproved section 15 agreement as a matter of
law and 2 an action aimed at collection of section 15 civil penalties
is one between the Government and the offending carriers The

remedy of persons other than the Government in the event of injury
resulting from violation of section 15 is an action for reparation
commenced under sections 15 and 22

r

CONCLUSION

The conference petition and the cross petition of the New York
Brokers for reconsideration of our report on motions 8up1 a are de
nied Of our own motion however under the authority of section
25 of the Act we modify our report on motions 8Upija by the elimi
nation ofthe words or unapproved appearing on page 704 the words
or an unapproved appearing in the ultimate paragraph and the

sentence In the present case we are not authorized to order the con

ference to cease and desist from applying amended Rule 21 either

prior or subsequent to a determination of the status of the rule under
section 15 of the Act appearing at page 704 of the report

Since the conference in its petition is of the view that our report
on motions 8upra and the order issued thereunder are nullities we

will in addition to the modification hereinabove set out require the
conference to cease and desist from carrying out the amendment to
Rule 21 from which the conference has a statutory right to judicial
review In the event of violation of our order we will 1 apply Ito a court of competent jurisdiction to enforce obedience thereto
2 commence a civil action to collect the penalties provided in 800

tion 15 of the Act and 3 commence action to cancel the basic
conference agreement

An appropriateorderwill be entered
Chairman MORSE concurring in result
I agree with the majority that this petition for reconsideration

should be dismissed I disagree however with the reasoning ex
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pressed by the majority in arriving at that result In considering
the arguments of the conference that a declaration of unlawfulness

under section 15 is beyond the express authority of the Board the

majority equated such a power with cease and desist authority under
section 22 considering both powers to be necessarily implicit in the

authority under section 22 to make such order as the Board deems

proper
The analogy is inept We do not have cease and desist authority

under section 15 Our power to issue a declaration of unlawfulness
as a matter of law is expressed in the Act as tantamount to and im

plicit in our power to disapprove agreements which are in violation
of the Act Whether we call a given order a declaratory order or

whether we say it constitutes an order disapproving an agreement is
a play on words Here there was an actual and existing controversy
We were not functioning within a vacuum The effect of our deci
sion was to order as a matter of law that the agreement was disap
proved In my opinion we clearly have that jurisdiction under sec

tion 15 and our authority was properly exercised

The power to issue a cease and desist order is clearly distinguish
able and one which requires specific congressional delegation Such
delegation is contained in section 11 of the Act It is not contained
in sections 14 15 or 16 of the Act In view of the specific inclusion
of such power in one section Inecessarily conclude that comparable
power has been denied the Board under sections wherein the power
is not similarly expressly granted See my concurring opinion in
Mitsui S S 00 Ltd v Anglo Oanadian Shipping 00 Ltd 5
F M B 14
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ORDJR

At a Session of the FEDERAL MARITIME BOARD held at its
office in Washington D C on the 8th day of June A D 1956

No 767

AGREEMENT AND PRAOTICES PERTAINI G TO BROKERAGE PAOIFIO COAST
EUROPEAN CONFERENOE AGREEMENT No 5200

IN THE MATTER OF AMENDMENT TO BROKERAGE RULE 21 PACIFIO COAST
EUROPEAN CONFERENCE AGREEMENT No 5200

These matters being at issue m petitions for reconsideration in part
fan order of the Board issued herein on the 20th day of December

9 5 and fullconsideration of the matters and things involved h ving
been given and the Board on the date hereof having made and entered
frecord a report stating its conclusions and decision on said petitions

which report is hereby referred to and made a part hereof

It is ordered That the petitions for reconsideration be and they
are pereby denied and

It is fwrther ordered That the report of the Board issued on the
80th day of November 1955 and made a part of the aforesaid order of
the 20th day of December 1955 be and itis hereby modified in

accord
ancewith the report ofthe Board on the date hereof and

t is further ordered That petitioner Pacific Coast European Con
ierence and its members as named in the Appendix cease and desist
from effectuating any or all of the provisions of the October 5
1954 amendment to Rule 21 of the acific Coast European Conference
Tariff No 12

By the Board

Sgd A J WILLIAMS

Secretary
5 F M B
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ApPENDIX

Anglo Canadian Shipping Co Ltd

Blue Star Line Ltd

Canadian Transport Co Ltd

Compagnie Generale Transatlantique French Line

The East Asiatic Co Ltd A S Det 0stasiatiske Kompagni
Fruit Express Line A S
Furness Withy Co Ltd Furness Line

Hamburg Amerika Linie Hamburg American Line

Italia Societa Per Azioni di Navigazione Italian Line

Dampskibsaktieselskapet Jeanette Skinner

Skibsaktieselskapef Pacific

Skibsaktieselskapet Marie Bakke Knltsen LIne JOInt

Dampskibsaktieselskapet Golden Gate
ServIce

Dampskibsaktieselskapet Lisbeth

Nippon Yusen Kaisha

Norddeutscher Lloyd North German Lloyd
N V Nederlandsch Amerikaansche Stoomvaart Maatschappij Hol

land American Line

Osaka Shosen Kaisha Ltd

Fred Olsen Co Fred Olsen Line

Rederiaktiebolaget Nordstj ernan Johnson Line
Rederiet Ocean A S J Lauritzen managing owners Lauritzen

Line

Royal Mail Line Ltd

Seaboard Shipping Co Ltd

States Marine Corp
States Marine Corporation of Delaware States Marine LinesJoint

Service
Vestfal Larsen Co A S Interocean Line

Western Canada Steamship Co Ltd

Regular members of the Pacific Coast European Conference and

American President Lines Ltd an associate member of said
conference

II
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No 764

MITSUI STEAMSHIP COMPANY LTD

V

ANGLO CANADIAN SHIPPING CO lim ET AL

No 773

AMERICAN POTASH CHEMICAL CORPORATION ET AL

V

AMERICAN PRESIDENT LINES LTD ET AL

Submitted May 15 1956 Decided June 8 1956

Interpretation of Pacific Coast European Conference Shippers Rate Agreement
as includ ing all goods of contract signatories sold for shipment in the con

ference trade whether sold f o b f a s c i f or c and f basis found

to be a new agreement between carriers effectuated in violation of section

15 of the Shipping Act 1916 Conference and its members ordered to cease

and desist from the violation

The foregoing interpretation not found to have resulted in violation of sections

14 16 17 or 18 of the Act

Alan F Wohlstetter and Emest H LGIlUl for complainant Mitsui

Steamship Co Ltd

Martin A Meyer Jr for complainants American Potash Chemi
cal Corp and Three ElephantBorax Corp

Leonard G James and Robert D Mackenzie for respondents
Leroy F Fuller and Edward Aptaker as Public Counsel

REPORT OF THE BOARD

By THE BOARD

This is a consolidated proceeding involving complaints filed by
Mitsui Steamship Co Ltd Mitsui and by American Potash

Chemical Corp and its subsidiary Three Elephant Borax Corp col

74 5 F 11 B
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lectively American Potash against the member lines or Pacific

Coait European Conrerence the conrerence alleging violations

or the Shipping Act 1916 theAct

In its complaint as amended Mitsui alleges that it is a citizen of

Japan and a common carrier by water between Pacific coast ports

or the United States and ports or the United Kingdom and Conti

nental Europe that each of the respondents is engaged as a common

carrier by water in the same trade that the conference pursuant to

Agreement F M B No 5200 has established an exclusive patronage
contract noncontract dual rate system that roreign buyers and con

signees or goods purchased in the United States on an r o b or r a s

basis desired to exercise their customary rights to designate the car

rier in such purchases and desired to ship via Mitsui that the con

rerence by the use or unrair coercive discriminatory and illegal
practices deprived those roreign consignees or their rights to ship
via Mitsui and in coercing the consignees who were not signatories
to exclusive patronage contracts to ship exclusively on conference
lines violated their natural and legal rights to designate the carrier
when they are obligated to pay the freight and that these actions
of the conference are in violation of sections 14 Third 15 16 and 17
or the Act Reparation is requested to the extent damages are proven

The American Potash complaint as amended alleges that com

plainants are engaged in the manuracture and sale of various chemi
cals including boron products which are exported rrom Pacific coast

ports to the United Kingdom and continental Europe that each or
the conrerence member lines is a common carrier by water from Pa
cific coast ports to the United Kingdom and continental Europe
that the conrerence pursuant to Agreement F M B No 5200 has
established an exclusive patronage contract noncontract dual rate

system that complainants are each signatories to Shippers Rate

Agieements and are entitled to be charged the lower contract rate ror
their shipments that the conference unlawfully terminated complain
ants right to contract rates e ective October 15 1954 and on April
1 1955 gave notice of termination of complainants Shippers Rate

Agr ements to be effective as or the close or business on May 31
1955 that since October 15 1954 the conference members have

wrongfully and nlawfully charged complainants the higher noncon

tract rate while charging their competitors the lower contract rate
and that these actions of the conrerence have violated sections 15 16
17 alid 18 or the Act Reparation isrequested to the extent that dam

ages may be proven
5 F M B
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After hearings held between ay 9 and ay 14 1955 a recom

mended decision was issued in which the examiner round in Docket

No 764 that Mitsui had railed to show that the conrerence lines have

coerced buyers and consignees to ship goods exclusively on confer
ence vessels in violation or sections 14 Third 15 16 and 17 or the
Act The examiner further recommended that an oral motion to

dismiss made jointly by complainant and respondents in Docket No
773 based on satisraction or the complaint be granted Exceptions
to the recommended decision have been filed and oral argument has
been heard

ISSUES

The focal point of this proceeding is the conrerence interpretation
of its rorm or exclusive patronage contract or shippers agreement
as requiring signatories thereto to ship via conrerence vessels all

goods supplied by them ror shipment in this trade whether the goods
are sold on an r o b r a s c i r or c and r basis l whether or

not the receiver or the goods is a signatory to the Shippers Rate

Agreement The issues which result are as rollows

a Is the conrerence interpretation such a new agreement or

modification or an agreement between carriers within the mean

ing or section 15 or the Act as to require Board approval under

that section

b Is the interpretation as a matter of law correct Put

otherwise is an American exporter in any or every instance the

shipper or goods which have been sold on an r o b or r a s

basis

c Has the conrerence interpretation resulted in violation of

sections 14 Third 15 16 or 17 or theAct

The racts are the rollowing
The conference is a voluntary association or 24 common carrier

steamship lines operating under the authority or Agreement F M B

No 5200 basic agreement initially approved under section 15 of

the Act on May 26 1937 Conrerence vessels operate in the trade

trom United States and Canadian Pacific coast ports to Great
Britain Northern Ireland Ireland continental Europe Baltic Scan
dinavian and Mediterranean Sea ports

The conrerence has established and employs an exclusive patronage
contractjnoncontract freight rate system dual rate system Under

that system two ievels or rreight rates are established the lower to

be applicable to cargoes or those shippers who agree to patroni e con

1 F O B free on board f a s free alongside ci 1 f cost insurance freight
c and f cost and freight
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ference lines exclusively the higher to be applicable to the cargoes
of aU other shippers The form of agreement between the con

ference carriers and the signatory shippers is called a Shippers Rate

Agreement Insofar as is pertinent to the present disputes the con

ference s current Shippers RateAgreement provides
1 In consideration of the mutual covenants herein contained and the con

tract rates as showtl inthe applicable tariff of the

PACIFIC COAST EUROPEAN CONFERENCE

hereinafter called the Conference the Shipper agrees to offer or cause to be

offered for transportation on vessels of the Carrier from Pacific Coast ports of

the United States and Canada to ports of call in Great Britain Northern Ire

land Ireland Continental Europe Scandinavia and French Morocco and on

the Mediterranean Sea and other seas bordering thereon except the Black

Sea all of its shipments by water on which said contract rates are applicable
The contract rates and the rules regulations and conditions applicable thereto

as shown in the applicable Conference tariff shall govern to the ports of desti

nation as set forth insaid tariff

This agreement covers all export shipments of the Shipper excluding ship
ments via Intercoastal vessels to aforesaid countries moving via any Pacific

Coast port of the United States or Canada All such shipments shall be

tendered to the Carriers for their vessels which may load at any Pacific Coast

port of the United States or Canada and are scheduled to sail to any ports of

call in the aforesaid countries Failure to so tender any such shipments to the

Carriers or shipment of them by vessels other than those of the Carriers shall

constitute a violation of this agreement In agreeing to so confine the car

riage of its their shipments to thevessels of the Carriers the Shipper hereby
promises and declares it is the intent and purpose to do so without evasion or

subterfuge either directly or indirectly by any means including the use of inter

mediaries or subsidiaries
2 If at any time the Shipper shall make any shipment or shipments in viola

tion of any prOVision of this Agreement the Shipper shall pay liquidated dam

ages to the Conference in lieu of actual damages which would be difficult or

impracticable to determine Such liquidated damages shall be paid in the

amount of freight Which the Shipper Would have paid had such shipment or

shipments moved via a Conference Carrier computed at the contract rate or

rates currently in effect Failure of the Shipper to pay liquidated damages
within thirty 30 days after the receipt of notice from the Conference that

such liquidated damages are due and payable shall be cause for the Conference

to terminate the Shipper s right to the contract rates until the Shipper pays

to the Conference the amount due In the event the Shipper violates this

contract more than once in any period of twelve 12 months the Conference

may cancel this contract by serving written notice of such cancellation upon

the Shipper and notifying the Federal Maritime Board of such action If the

contract is cancelled for violation thereof as provided herein the Conference

may refuse to enter into a new contract with the Shipper until any unpaid
liquidated d mages due to the Conference have been paid infull

In order that the Conference may determine the existence or non existence

of a violation hereof the Shipper shall upon request furnish to the Conference

5 F M B
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full and complete information with respect to any shipment or shipments made

by such Shipper in the trade covered by this Agreement Emphasis supplied

Mitsui is a common carrier by water engaged in the transportation
of merchandise between Pacific coast ports of the United St ates and

ports of the United Kingdom and continental Europe Yhile vlitsui

is a member of many American and foreign steamship confarences

it was not at the close of hearings in these proceedings 2
a member

of this conference Its vessels do no call regularly at all of the load

ing and discharging ports served collectively by the conference do not

provide refrigerated service and are longer in transit bee auseof calls

at New York than the bulk of the conference lines Two sailings per
month are provided by it in this trade

Mitsui s European agents regularly solicit consignees in the Pacific

coast European trade none of whom are signatory to the conference

Shippers Rate Agreement
Prior to Mitsui s entry into this trade in September 1933 the con

ference had no independent liner competition During this period
European consignees did not customarily control the routing of cargo
movements Since Mitsui s entry however European receivers have

asserted the right to select the ocean carrier of goods bought on f o b

or f a s basis

Prior to Vorld Val II most of the goods shipped in this trade had

been sold under c i f terms Inthe postwar period however f o b

sales increased because of the buyer s ability under such a sale to

pay freight in his own currency rather than in American dollars

Presently the majority of transactions are on an f o b or f a s

basis

During 1954 the conference notified 10 signatories to its Shippers
Rate Agreement 3 that the conference had information indicating
shipment of cargoes via Mitsui in violation of the agreement In the

letters or telegrams of notification the conference requested informa

tion concerning the shipments involved and warned the signatories
that liquidated damages would be demanded in the event of failure

to furnish the requested information The conference chairman could

not recall the specific information the type of information or the

source of the information on which he acted in sending the notices

to shippers Further he used no standards or guides in determining

III

2On February 1 1956 Mitsui was admitted to this conference conditioned upon its
withdrawal from this and other proceedings against the conference Determination of

the legality of the condition is presently pending in Docket No 792

a American Potash Chemical Corp Associated Metals Minerals Corp Bnualeis

Goldschmidt Co Inc California By Products Corp H Muehlstein Co Inc Kauf

man Trading Corp Miles Metals Corp Pacific Coast Borax Co Sinason Teicher Inter

American Grain Corp South American Minerals Merchandise Corp
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whether action should be taken against a signatory nor has the con

ference prescribed the type of evidence which is required in such cir

cumstances

All of the notified exporters in reply to the conference either de

nied shipping via Mitsui or advised the conference that the shipments
had moved via Mitsui at the request and under the control of the

European buyer No further action was taken against five of the

notified exporters although some action mayor may not be taken in

the future Five other shippers however admitted supplying car

goes which moved via Mitsui but denied having control of the move

ment Those exporters received closer attention from the conference

A fuller diSCUSSIon of these exporters and their relationships with

the conference follows

a AmerWa nPotash a manufacturer ofborate and other chemical

products was advised by the conference that a shipment f o b Los

Angeles via Mitsui to an A G Schering had constituted an evasion

or subterfuge in violation of the Shippers Rate Agreement in view

of the fact that Schering was in the view of the conference an inter

mediary or subsidiary of American Potash within the meaning of

Article 2 of the agreement The accusation was vigorously denied

by AmericaIi Petash which maintained that its only alternative would

have been to refuse to make the sale Thereafter as a result of this

shipment rights to contract rates were d nied to American Potash

as of October 15 1954 and to Three Elephant Borax Corp its sub

sidiary as of October 28 1954 The companies were assessed non

contract rates from the specified dates until approximately March 1

1955
The market for borate is highly competitive The competition

for European sales is principally among producers in this country
with only 5 10 percent of borate sold in Europe originating in coun

tries other than the United States During the period when Ameri

can Potash was assessed noncontract rates on its shipments in this

trade it absorbed the difference between contract and noncontract

rates in order to meet the competition of other producers Because

of these absorptions no sales were lost

b Pacific Ooast Boram 00 Pacific another manufacturer of

borate products in reply to the conference produced evidence that

its shipment questioned by the conference was in fact delivered to

and shipped by the buyer s agent in this country the sale having been

made on f a s Los Angeles Harbor terms Pacific stated that in

shipping under such terms it had been guided by a letter of advice

addressed to it by the conference on May 13 1949 wherein it was

stated
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Counsel for the Conference has advised us that you wish to have for the

records of Pacific Coast Borax Company a written confirmation of the oral

opinion given to you by Conferencecounsel with respect to thevalidity of the ship
ments by non Conference lines when the cargoes in question are purchased on

f a s terms

It is the opinion of our attorneys that the shippers rate agreement employed
by this Conference is not violated by a shipper who has sold goods to a foreign
importer on f a s terms whereby title to the goods is taken by the importer
at ship s side or prior thereto and the goods are shipped by a non Conferen e

line in the name of the importer with the contract shipper s name not appearing
on any shipping documents in connection with the shipments It is the opinion
of the Conference attorneys that under such circwJnstances the contract shipper
is not in fact the shippe1 of the cargo but that the shipper is the f01 eign im

p01 ter who if not bound by a shippers rate agreement with this Conference is

not required to ship via Conference lines The fact that the shipper would as

agent for the foreign importer obtain the export license for the foreign im

porter would not in the opinion of the Conference attorneys affect the status

of the shipment as being made by the foreign importer and not by the contract

shipper Emphasis supplied

The conference replied by demanding liquidated damages for viola
tion of the Shippers Rate Agreement

The 1949 letter was explained by the conference as applying only
to shipments to the Joint Export Import Agency a Government
agency and not to commercial shipments By letter of March 16

1955 however the conference offered to waive the liquidated damages
assessed if Pacific would concur in the conference interpretation of
the Shippers Rate Agreement as requiring exporters to ship via con

ference vessels all goods sold for export regardless of the terms of

sale The conference affirmed by wire of 1arch 18 1955 that this

interpretation would apply to sales made f o b seller s inland plant
Although the conference had threatened to terminate Pacific s right
to contract rates unless liquidated damages were paid on or before

January 31 1955 no such action was taken against Pacific

c J aufman Trading Corp Kaufman advised the conference

that a shipment which had moved via 1itsui had been under the con

trol of the foreign buyer vVhen threatened with assessment of liqui
dated damages however I aufman agreed to apply to future ship
ments the conference interpretation of the Shipper s Rate Agreement
Damages have not been assessed against I aufman and contract rates

have not been denied it

d Sinason Teicher Intm American Grain Corp Sinason ad
vised the conference in October 1953 that it was obligated by Euro

pean buyers to ship via nonconference vessels Nearly a year later
the conference demanded of Sinason payment of liquidated damages
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for a shipment which moved via a nonconference vessel Sinason s

tight to contract rates wasthereafter cancelled

The conference chairman stated that rights to contract rates have

not been terminated nor have liquidated damages been assessed

against any shipper because of f o b shipments via nonconference
Came He stated thaf he had no knowledge of whether Sinason s

shipment in question moved f o b f a s c anq f or c if In
view of Sinason s representation that the buyer obligated it to book
a shipment via Mitsui however the chairman admitted that the

shipment probably was not c and f or c i f

e South American Minerals Merchalndise Oorp Samin

corp advised the conference that it had sent shipments forward via

Mitsui in accordance with specific instructions of the buyers The

conference assessed liquidated damages on the shipments however

and terminated Samincorp s right to contract rates on November 29

1954 While the record does not conclusively establish the fact it is

most probable that the Samincorp goods which moved via l1itsui had

been sold on r a s or f o b terms in view of Samincorp s vigorous
arguments in correspondence with the conference that an exporter
cannot select the carrying vessel on an r a s sale

In early March 1955 the conference by letter advised 15 borate

shipRers or its interpretation or the Shippers Rate Agreement as ap

plying to all export hipments of contract signatories regardless or

terms or sale The shippers were requested to indicate concurrence

in the conrerence interpretation by signing and returning the letter
berore April 1 1955 or to expect cancellation or the Shippers Rate

Agreement Stauffer Chemical Co Stauffer and seven others

concurred in the interpretation
As a result or conrerence action taken at a meeting on April 1 1955

Ex No 11 the conrerence sent notice or termination or the Ship
pers Rate Agreement to Pacific and to American Potash effective in
60 days established a moratorium on claims for liquidated damltges
from those shippers effective until June 1 1955 restored the right
or American Potash to contract rates retroactive to February 1 1955
established a moratorium regarding conditions in the March 16letterR
addressed to other borate shippers who had not yet conc lrred and
offered Stauffer an opportunity to withdraw their acceptance of the
conference s l1arch 16 letter Stauffer subsequently withdrew its con

currence with the conference letter or March 16 and no notice or ter
mination or the Shippers Rate Agreement has been sent to any or the
other 13 borate shippers

During the course or the hearings American Potash and the con

ference submitted a Dismissal with Prejudice with an attached letter
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dated May 10 1D55 confirming an agreement whereunder the confer

ence restored the right of American Potash and its subsidiary Three

Elephant Borax to cOlltr1ct l ates retroactive to October 15 and Oc

tober 28 1954 The conference further agreed to a moratorium on

claims for liquidated damages tor a DO day period aiter 11ay 31 1955

and agreed to restore to American Potash the difference between con

tract rates and noncontract rates which had been charged subsequent
to October 1954 For its part American Potash agreed to attempt to

persuade foreign buyers to surrender the power to make bookings
By letter of 1ay 11 1955 a similar moratorium was established on

claims against Pacific Likewise a similar moratorium was extended

to Stauffer and to other borate shippers for the same period No

moratorium was extended to shippers of products other than borate

Despite American Potash s agreement with the conference that

company has not changed its interpretation of the Shippers Rate

Agreement and does not know what it would do to attempt to per
suade foreign buyers to ship via conference vessels The company
would not refuse to sell to a foreign buyer who insisted on routing
shipments via a nonconference vessel In any event an American

Potash witness anticipated that at the termination of the period of

the moratorium the conference would again be at loggerheads over

the proper legal construction of the Shippers Rate Agreement
American Potash s interpretation of the Shippers Rate Agree ent

more fully stated is as follows American Potash considers that title

to goods sold on an f o b or f a s basis passes to the buyer on de

livery to the vessel or alongside the vessel that the buyer has the right
to designate the method by which he wants to have the goods shipped
and that accordingly such shipments are not included in the coverage
of the Shippers Hate Agreement On such shipments American Pot

ash appears on the ocean bill of lading as agent for the buyer who is

the shipper on such transactions and the existence or nonexistence ofa

letter of credit as the method of payment for the goods does not affect

the buyer s status as shipper American Potash asserts however that

the terms f o b and f a s do not determine who will select the car

rierbut merely who has the 1 ight to select For this reason American

Potash considers that the buyer s failure to select the carrier gives the

exporter the right to select Under such circumstances American

Potash maintains the exporter is entitled to receive contract rates on

f o b and f a s shipments as indeed Am rican Potash has in the

past prior to Mitsui s entry into this trade On f o b or f a s

shipments in which the buyer did not exercise a right to select the

carrier and to which contract rates were applied American Potash
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appeared as shipper on the ocean bill of lading but the buyer paid
the ocean freight to the carrier

Stauffer interprets the Shippers Rate Agreement in much the sa me

manner Briefly Stauffer believes that an f o b or f a s buyer has

the right to make the booking on a vessel of his solicitation If the

buyer do s not exercise his right or put otherwise in the absence
of a specific agreement as to the routing of cargo the seller may

designate the carrier lVlost of Stauffer s sales are made on an f o b
vessel or f a s basis While payment is usually made after arrival
of the goods in Europe Stauffer does not believ that it has a lien
on the goods in the event of nonpayment since it considers that title
to the goods has passed to the buyer on delivery to the dock or to the
vessel Thile goods sold on au f o b basis have moved via Mitsui
vessels on the instructions of buyers Stauffer has never been denied
the contract rate on its shipments via conference essels In Feb

ruary 1955 Stauffer wasgiven a notice of cancellatiorl of its Shippers
Rate Agreement but the notice was subsequently withdrawn

rhe testimony of other shipper witnesses presented by Mitsui was

in general agreement with the American Potash and Stauffer position
Five shipper witnesses presenteel by the conference testified generally
that they considered fo b and f a s shipments to be included within
the terms of the Shippers Rate Agreement Of these one stated that
he had made no f o b or f n s shipments in the Pacific coast Euro

pean trade Three others have not been requested to ship via Mitsui
and in fact could not since Mitsui does not provide l eefe service in
this trade does not regularly serve all of the pods of shipment and
does not serve all of the ports of discharge Libby McNeill Libby
H shipper of canned goods does make some shipments on an f o b

basis and has been requested by buyers to ship via nonconference lines

Buyers have ahvays acquiesced however in the insistence of Libby
l1cNeill Libby that the goods move via conference vessels

The conference takes the position that its Shippers Rate Agreement
applies to all shipments regardless of the terms of sale and that if a

signatory shipper enters into any arrangement with the foreign buyer
which permits the foreign buyer to direct cargo to move oil a non

conference vessel the signatory shipper violates the agreement The
conference chairman stated that if a foreign buyer insisted that he
had the right under the terms of an f o b or f a s sale to direct
the routing via nonconference vessel the signatory shipper in order
to comply with the terms of the Shippers Rate Agreement could not
deliver to the nonconference vessel and that if the buyer insisted on

his right compliance with the agreement would require the seller to
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refuse to make the sale It is the conference s position that a sale

f o b inland plant in the United States here the foreign buyer
or his forwarder handles the inland transportation and ships via non

conference line would amount to a violation of the agreement by a

signatory seneI if the seller knew that the goods wonld be shipped
abroad The mere fact that an f o h or f a s shipment mo ed

via a nonconference line wonldllmollnt to all evasioll or H subterfuge
within the meaning of the agreement The record is silent on the

question whether prior to the entry of Mitsui in this trade in 1053

the conference had ever advised shippers of this interpretation
In f o b and f a s transactioris in this trade the freight is nor

mally paid collect by the foreign consignee and the payment for the

goods is made in varying yays by letter of eredit sight draft and

invoice open account or prepayment Payment for the goods may

actually be recein d by the seller before during or after earriage of

the cargo
In the Hevised American Foreign Trade Definitions it is consid

ered the duty of the buyer in f o b f a s transactions and of the

seller in c i f transactions to provide and pay for ocean transporta
tion In comments on all f o b terms the definitions proyide

6 Under f o b terms excepting f o b named inland point in country of

importation the obligation to obtain ocean freight space and marine and

war risk insurance rests with the buyer Despite this obligation on the part
of the buyer in many trades the seller obtains the ocean freight space and

marine and war risk insurance and provides for shipment on behalf of the

buyer Hence seller and buyer must have an understanding as to whether the

buyer will obtain the ocean freight space and marine and war risk insurance

as is his obligation or whether the seller agrees to do this for the buyer

Vhile a similar comment is made on f a s terms llO variation of duty
on c i f terms is suggested in the leJinitioJls No witncss to these

proceedings disagreed with the matter set ont in the deHnitiOlls and

comments thereto All of the itHesses agreed on the desirability
of uniform rates in the trade and no itness opposed a dual rate

system in the trade A number of witnesses testified that in this

trade on f o b shipments the seller is requested to obtain and does

obtain shipping space on behalf of the buyer

DISCUSSION

In Oontract Rates JapanjAtlantic Gulf F1 eight Oonf 4

F M B 706 the Board was required to determine the lawfulness of a

provision in an agreement between carriers yhich would reqnire sig
natories of exclusive patronage contracts to ship via vessels of con

ference lines all of the shipments made directly or indirectly by the
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signatory whether made on c i f c and f f o b ex godown or

other terms On the evidence there presented we disapproved of

the provision stating at page 740

as drafted the receiver under the f o b f a s shipments may obtain

contract rates as long as he patronizes exclusively conference vessels but once

he ships nonconference he may not thereafter receive contract rates This pro

vision is objectionable because such a receiver obtains the benefits of contract

rates without signing a shipper contract whereas all other nOl1signers arecharged
the full noncontract tariff rates unlike treatment therefore is being accorded

nonsigners Such f o b receiver should receive contract rates only if he is a

contract signatory
We approve the contract form insofar as it purports to cover c i f and c and

f sales Except as stated below we disapprove the contract form insofar as

it purports to cover f o b or f a s sales Irrespective of the terms of the sales

agreement in any instance where the contract signer appears as shipper in the

bill of lading such fact alone automatically requires that the shipment move on

conference vessels In the situation where the contract signer appears as

shipper inthe bill of lading it is no mere matter of form to say he is the shipper
infact In c and f or c i f sales the problem does notarise because there the

contract signer is in fact the shipper but in f o b or f a s sales we deem it

undesira1le to bave the answer to this problem turn on thecomplicated questions
of law as to risk of loss 01 when title passes in determining when a given ship
ment is or isnotcovered by the shipper s agreement We deem it highly desir ble

hat simple tests and standards be applicable To this end we consider that the

contract should indicate that the person indicated as shipper in the ocean bill

of lading shall be deemed to be the shipper We do not inten l however to

preclude shipment by an xporter as agent for the buyer where the exporter

only renders assistance at the buyer s request and expense in obtaining the

documents required forpurposes of exportation

Consistent with that language we ordered January 10 1956 that

said contract system shall not apply to shipments hich are 1 1ade on

an f 6 b f a s or ex goclown basis unless the person whether seneI

or buyer named as shippcr in the ocean bill of lading is a contract

signatory
Following the foregoing determination we oldeleq in another

dual rate proceeding Secretary of Agricultwre v N AtlafJtic Oont l

Frt Oonf 5 F B 1 20 that the particular dual rate system therein

considered shall not apply to shipmenU which are made on an f o b

or f a s basis unless the person whether seller or buyer named in

good faith as shipper in the ocean bill of lading is a contract

signatory
In these proceedings among other issues we are called upon to

determine whether the conference Shippers Rate Agreement con

templates exclusive shipment via conference vessels of goods sold by
contract signatories on an f o b or f a S

4 basis as well as exclusive

Throughout the hearing the terms f o b and f a s were not distinguished other than

by the faet that in the former type of sale the price include delivery on board a vessel

while in the latter the price includps only delivery alongside It wns the testimony of ther
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shipment of goods sold on a c i f or c and f basis To this end we

consider a discussion of the incidents of the terms to be in order

At the outset it should be noted that in the absence of evidence of

an intention to the contrary the beneficial interest in goods and the

risk of loss thereof passes to the buyer on delivery of the goods to the

carrier in c i f5 shipments as well as in f o b port of Ioading ship
ments 6 From the viewpoint of beneficial interest and risk of loss

then it is not accurate to state that c i f shipments are shipments of

the seller and f o b shipments are shipments of the buyer Recogni
tion of the contrasting nature of these types of sale in other respects
however enables us ultimately to distinguish between them on that

basis

In a true e i f contract the full property in goods does not pass
to the buyer nor is there the complete delivery contemplated by the

contract until tender of the requisite documents 7 For this reason

c i fsales have been considered sales of documents relating to goods
rather than sales of goods 8 The c i f contract is fulfilled by de

livery of the documents and in the event of failure to deliver an

essential document the seller will be in default 9 A tender of proper

conference chairman that an f a s sale was not otherwise esse ntially different from the

f o b The terms unless otherwise appearing from the context will hereinafter bE

treated as synonymous for the purpose of this report
II Thames Mersey Ins CO Y Unj tcrl States 23i U S 19 26 1915 Warner Bfos

Co v Israel 101 F 2d i l 2d Cir 1939 Moo et al v McNidef 109 N Y 500 1888
Jladeirense Do Brasil SfA v St1 lmait Enwick L1tmber Co 147 F 2d 399 42 2d Cir

1945

6Nelson Bros Coal CO Y Perryman Burns Coal Co 48 F 2d 99 2d Cir 1931 Higgins
Y Calij01Ynia PtUne Apt icot Growers 16 F 2d 190 2d Cir Hl26 IngU8 v Stock
5 Asp 422 424 1885

7 Warner Bros CO Y Israel supra Ra tHl v Morse 28q F 339 342 8th Cir 1923

Harper v Hochstein 278 F 102 2d Cir 1921 Smyth v Bailey 45 Com Cas 292

1940 Km bclg v Blythc 191i 2 K n ai Ireland Y Livingston 5 H L A C
J5 1871 Ilot st v BicldcU 1912 A C 18 22 The answer is that delivery of the

blll of lading when the goods are at sea may be treated as delivery of the goods them
selves Macondmy Co v W R GI ace Co 30 F 2d 647 9th Cir 1929 Groom v

Barber 1915 1 K B 31G It becomes immaterial whether before the date of
the tender of the documents the property in the goods was the seller s or buyer s or

some third person s rhe seller must be in a position 1 0paRS the propert in the goods by
the billof lading if the goods are in existence but he Jleed not have appropriated the par

ticular goods in the particular bill of lading to the varticular buyer until the moment of
tender nor need he have obtained any right to deal with the bill of lading u til the
moment of tender See also Cohen v Wood Selick 212 N Y S pI 35 1925 Dwane
v Weil 192 N Y S 393 1922

But see the following cases to the effect that title in a e i f sale passes on deliverto

the carrier for shipment American Sugar Refining Co v Page Shaw 16 F 2d 662
1st Clr 1927 J011 1nissioner of Internal Reventte v East Coast Oil Co 85 F 2d

322 323 5th Clr 1936 Cerro De Pasco Oopper Corp v Knttt Knutsen O A S 94 F
Supp 60 S D N Y 1950 Ruttonjee v Fran e 199 N Y S 523 1923 See also 30
Yale L J 91 Orient Co Ltd v Brekke and H01Vlid 18 Com Cas 101 1913

8Karberg v Blythe supra Finlav
i

N V Kwik etc 32 LI L Rep 245 248 1928
Hansson v Homel 1922 2 A C 36 ManlJre Saccharin Co v Corn Products Co

1 19 1 K B 198 Also SchmolZ Fils Co v Sr riven 19 Ll L Rep 118 119 1924
Shpton Andef son Co v John Weston Co 10 LI L Rep 762 763 1922
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documents must be ccepted even though the parties are aware that
the goods have been lost or destroyed 10 On the other hand in the
usual f o b port of loading sale and in the absence of a contrary
intention the delivery contemplated by the contract is a delivery of

goods at ship s rail at the named point of shipment ll Title to the

goods as well as risk loss and right to possession will in these circum
stances be presumed to pass to the buyer on delivery of the goods to
the carrier 12 rather than on delivery of the bill of lading

The presumptions arising from the use of the terms under con

sideration are subordinate of course to an expression of a contiary
intent by the parties vVhether a reservation of title in the seller is
an expression of a contrary intent has frequently been litigated
Under English law the pIesumption that beneficial ownership passes
to the buyer on f o b delivery remains unaffected by retention of a

ecurity title in the seller J3 Thile some doubt exists as to whether

the same rule obtains in this country 14
we consider the better view to

be that expresed by the English case and those American cases which
are in accord In c i f sales however the beneficial interest Rl1cl risk
of loss clearly pass to the buyer on shipll1ent regardless of retention
of a security title in the seller 15 unless an intent to the contrai y is

unmistakably shown 16

In c i f sales as hereinabove indicated the use of the term neces

sarily indicates that the seller must inter alia and as a contractual
commitment arrange the contract of affreightment to destination and

ship the goods 1i In f o b sales it has been said on the one hand

fi

s

10 Law and Bonar Limited v British Ame ican Tobacco Co 21 Com Cas 350 1916

Dwane v Wen supra
U J J Cunninghan Lill ited v Robe t A Uunrr f Co Ilimited 28 Com Cas 42

45 1922
u United States v Andrews 207 U S 229 1907 Hiyyin8 v Ualifornia Pnne Apricot

Grower8 8upra Nelson B os Coal Co en 1NHtn Bur118 Coal Co supra
18 Inglis v Stock supra
14 The property and risk of loss remain in the s ller L Lazarus Liquor Co v Julius

Kessler Co 269 F 520 6th Cir 1920 Regardless of the form of tbe bill of lading
the property passes to the buyer on delivery to the carriel Rosenberg Bros 00 v F S
Buffum Co 234 N Y 338 1922 Pennsylvania R Co v Bank of the U S 212 N Y S
437 1925 Standard Casing Co v CaUjomia Casing Co 233 N Y 413 1922

This represents the better view 2 Williston Sales 1948 section 280b pp 100 101
lG Harper v Hochstein supra Ruttonjee v Frame supra
18 Northern Grain Warehou e Co v Northwest T ading Co 201 P 903 904 WasIl

1921 Donbigh Cowan Co v Atcherly Co 125 L T 388 1921
In some trades there is in use a form which is in terms expressed to be a c 1 f contract

but also provides i for payment on loaded weights 11 for payment as to an goods
arriving damaged with an allowance and iii for the contract to be void as to any portion
shipped but not arriving Except in name this is not a c 1 f contract Scrutton on

Charterparties 16th Ed footnote n at p 201 See also CundiU v 4 W Millhouser
Corporation 257 N Y 416 1931

17 A KUpstein cf Co v Dilsizian 273 F 473 2d Cir 1921 Warner v Israel su pra
Seaver v Lindsay Light Co 182 N Y S 30 33 1920 American Sugar Refining Co v

Page Shaw supra Karbetg v Bltythe supra Carver s Carriage of Gpods by Sea Ninth
Ed p 746 and cases cited
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that the ljlima facie elted of the phrase f o u is that the buyer must

seled the canier lS
on the other haud j t has been held that each case

must rely upon its own fats in uetellllinillg which party to a sale
has the lluty to secure trLlllsportatioJ I

I Still other uecisioJls find the

buyer to be under a duty to furnish 01 design lte a carrier in f o b
sales 20 The apparent couflict is readily l ccOlicjled On this point
Villiston states Villistol1 8 pl a p D6

Where goods are to be transported by private conveyance as on a chartered

ship it is an obvious duty of the buyer to provide the ship if by the terms
of the contract the seller is merel to deliver goods on board a vessel at the

point of shipment footnote omitted When however the goods are to be

shipped by a common carrier the assumption seems unwarranted that either

party undertakes that the carrier shall be either able or willing to perform its

normal functions The contract is made on the mutual assumption that the

carrier will perform these functions It is indulging in fiction to say as some

cases do that the carrier is the agent of the buyer There is no SlHh agency
until the carrier accepts the shipment It is assumed by both parties that the

carrier will be wilUng to become the agent or bailee for the buyer footnote

omi tted Emphasis supplied

Obviously where common rather than private carriage is contem

plated the parties to a sale lllay agree consistent with the presump
tion of deliyery arising from the use of the term f o b that either

buyer or seller may select the carrying vessel But since the goods are

presumptively delivered to the buyer at ship s rail it presumptively
is the buyer who has the right to designate the bailee Accordingly
although the right to select may be de1egated to the seller if the seller
does not maintain a security title to the goods the selection of a carrier
in an f o b shipment 21 is made on behalf of the buyer and the ship
ment is therefore the shipment of the buyer Consistently the buyer
should appear as shipper on the ocean bill of lading

From the foregoing analysis as well as from the testimony of all
witnesses in these proceedings and from the generally accepted defi
nition of the tenn as set forth in the Revised American Foreign Trade
Definitions we find that c i f shipments are the shipments of the
seller since 1 final delivery under the contract does not occur until

fi

s

18 Davis V Alpha Portland Oement 00 134 ed 274 E D Pa 1905 and cases cited
See also United States Smelting 00 v American GalvaniZing 00 236 F 596 598 E D
Pa 1916 Evanston Elevator Ooal 00 V Oastner 133 Fed 409 410 411 Cir Ill
Baltimore L Ry 00 V Steel Rail Supply 00 123 Fed 655 658 3d Cir 1903

19 Ilecht v Alfaro 4 F 2d 255 N D Calif 1925 Mathieu v George A Moore
00 4 F 2d 251 N D Calif Hl25 See also H Hack eld 00 v Oastle 198 P 1041
Calif 1921

20 Oarvel v John KCUY8 53 N Y S 2d 640 1945 Brandt v Morris 1947 2 K H
784 Douglas i i Exploitation Export 00 v OO1lIIJn 279 F 203 9th Cir 1922

21 Assuming that the delivery of goods contemplated by the sales contract is delivery to
the carrier
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tender of the requisite documents made after the goods are received
for shipment by the ocean carrier 2 the seller must arrange and

procure the contract of affreightment as a condition to the contract
of sales and 3 the parties contract with reference to general com

mercial custom which as stated contemplates a duty in the seller to

ship in c i f contracts of sale This is true of course whether or

not the seller ships to his own order or to the order of a third party
Unlike c i f sales where the arrangement of the contract of

affreightment by the seller is an integral part of the agreement with
out which the contractual delivery is incomplete in f o b sales the
selection of the carrier is as hereinabove indicated a matter of vari
able intention between buyer and seller The difference between the

types of sale has been acknowledged by the witnesses in these pro
ceedings and is recognized in the Revised American Foreign Trade
Definitions

From our examination of the law we consider that the right to

designate a carrier on f o b shipments is vested in that person having
the right to possession of the goods at the time of shipment since
it is he who has the power to designate a bailee ofthe goods Where a

contrary intention is not specified the right to possession of goods
passes to the buyer on delivery to the carrier 22 Reservation of a se

curity title in the seller however is an expression of a contrary in
tention which entitles the seller to appear as shipper in the ocean bill
of lading In circumstances where the seller ships to his own order
or to the order of a third party as security against payment by the
buyer it is the seller who has the right to possession and conse

quently the right to designate a carrier Vhile there is as herein
above stated some doubt as to the effect of a security title on risk of
loss and right to the goods there is nevertheless no doubt that a reser

vation of security title in a seller retains the seller s right to possession
of the goods prior to tender ofpayment

vVe consider that the commercial custom of considering f o b and
c i f shipments to be those of the buyer and seller respectively
recognized in the Revised American Foreign Trade Definitions is de
rived from an analysis of the rights of the parties similar to our own

It is significant to renote that in the Comments on All F O B
Terms where the seller obtains the ocean space and marine insurance
he is considered to have acted for the buyer and on behalf of the
buyer vVhether tne actual selection is made by the buyer or by the

lIlI2 Williston 8upra p 98 As it is a necessary impllcatlon in f o b contracts that
the buyer Is to be at all expense in regard to the goods after the time when they are

dellvered free on board the presumption follows that the property passes to the buyer at

that time

5 F M B



90 FEDERAL MARITIME BOARD

seller in such case it is nevertheless made for the buyer who s the

shipper in such sales except as herein noted where security title is
reserved and should appear on the ocean bill of lading as such

Our view of f o b and c i f transactions disposes of the issue
as to whether f o b shipments are included in the phrases all of its

shipments and all export shipments of the shipper appearing in
Article 1 of the Shippers Rate Agreement iVe find in consonance

with the foregoing that goods sold by a signatory exporter on an
f o b basis are not included within th3 meaning of the phrase unless
the exporter retains a security title to the goods sold
If further indication were needed we need only point to the 1949

letter in which the conference stated the shippers rate agree
ment employed by this conference is not violated by a shipper who
has sold goods to a foreign importer on f a s terms whereby title to
the goods is taken by the importer at ship s side or prior thereto and
the goods are shipped by a nonconfelence line in the name of the

importer with the contract shipper s name not appearing on any ship
ping documents in connection with the shipments It is the opinion
of the conference attorneys that under such circumstances the con

tract shipper is not in fact the shipper of the cargo but that the ship
per is the foreign importer who if not bound by a shippers 1 ate agree
nent with this conference is not required to ship via conference lines

Emphasis supplied
The conference expansion of the letter is not convincing It is

urged that the statement stands as a specific exception to the coverage
of the Shippers Rate Agreement granted only because the foreign
importer in point was a Government agency iVe note however
that 1 no such qualification appears in the letter 2 no reason is

given for preferential treatment of Government importers vis a vis

private importers and 3 no explanation was given for limitation
of the preference to those Government agencies not signatory to a

Shippers Rate Agreelpent i1e the letter referred only to f a s

shipments it is in our opinion ofequal applicability to f o b ship
ments for reasons previously herein set forth equating in principle
the two types of shipments
Itmust be noted that prior to the entry of Mitsui as an independent

in this trade the conference members assessed contract rates on ship
ments made pursuant to f o b or f a s port of shipment sales of
contract signatories when control of the routing was left to the seller
This course of conduct is consistent with the conference view that its

Shippers Rate Agreement requires signatories thereto to ship exclu

sively via conference lines aU goods sold for export in the conference
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trade It is also consistent however with a conference view that

f o b f a s sales of a contract signatory are within the scope of

the Shippers Rate Agreement only where the buyer delegates to the
selle Ids duty of seleetilng the carrier oronly where the seller retains

a security title to the goods sold As found by the examiner the

conference recognizes possible limited exceptions to its view such

as 1 Government controlled shipments 2 forwarder acting for

buyer in certain circumstances 3 if titlepasses at ship s side or prior
thereto and goods are shipped in name of buyer who is shipper and

4 where there is complete delivery and transfer of titleand the seller
didn t know the goods were for export These exceptions im

plicitly recognize among other considerations that the right to select
the carrier is dependent upon the right to possession of the goods

Vhether or not the buyer delegates his right to select the carrier the

shipment is not entitled to contract rates unless thebuyer is a contract

signatory Vhere a seller retains a security interest in goods sold

of course the seller has the right to select the carrier and to appear as

shipper on the ocean bill of lading But even if we were to assume

alg ndo that f o b shipments arenot those of the buyer as indicated

in our findings shippers disagree on whether f o b f a s sales are

included within the scope of the Shippers Rate Agreement aDd the

agreement itself makes no reference to such sales There has been

therefore no clear intent expressed by the parties to each Shippers
Rate Agi eement as to the coverage of the agreement and the agree
ment itself is of no help in the problem Since it is an elementary
principle of construction that a contract must be construed strictly
against the drafting party 23 the Shippers Rate Agreement here must

for this reason also be construed against the conference s contention

Since the Shippers Rate Agreement does not specify that f o b

and f a s shipments of a signatory must move via conference vessels

since shippers disagree as to whether agreement imposes that obliga
tion since the custom of the industry as evidenced by the Revised

American Foreign Trade Definitions contemplates that ordinary
f o b and f a s shipments are those of the buyer since the confer

ence in a 1949 letter expressed from all that appears in the letter a

broad opinion to the effect that f a s shipments are not included

within the coverage of the Shippers Rate Agreement and since the

new agreement has a secondary effect on nonsignatory buyers not

the natural and logical result of the agreement as written we find that

the new conference interpretation is an agreement or a modification

of an approved agreement between carriers which requires specific
Grace V American Oentra 111 8 00 109 U S 278 1883 Fairbanks Mor8e d 00 V

ConsoUdatea Fisheries Co 190 F 2d 817 3d elr 1951
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approval under section 15 of the Act and which has been effectuated

prior to suchapproval in violation of section 15 24

It is unnecessary for us here to consider whether the new confe r

ence interpretation is detrimental to the commerce of the United
States Detriment to the commerce or the United States is a ground
for disapproval of a section l5 agreement we are not called upon to

approve or disapprove this agreement in the present p1oceedings nor

is such action necessary in view of eur finding that the confere I Ce

interpretation is a new agreement or a modification of an agreement
between carriers and has been effectuated in violation of sect ion 15

of the Act Under the autherity of sections 15 and 22 of the Act

we will require the conference and its members to cease and desist

from effectuation of the new interpretation until such time as the

agreement has been approved under section 15

We do not here state that we may never approve of a Shippers
Rate Agreement which requiJes its signatories to ship exclusively
via conference vessels all goods sold by such signatories for xport
in the trade served by the conference whether sold on f o b f a s

c i f or c and f terms Such an agreement like the dual rate

system itself would depend for approval on the GomPetitive need

shown to exist in keeping however with the command of the court

in Isbrandtsen 00 v United States 211 F 2d 51 57 D C Cir

1954 that a conceJted conduct approved by us and thus exempted
from the antitrust laws must not offend the spirit ef those laws

any more than is necessary to serve the purposes of the Act 25 Our

view that approval of such an agreement depends upon the evi

dence adduced has recently received support from the District Court

for the Northern District of California in United States v BOJ aIJ

Oonsolidated Ltd et al 141 F Supp 397 D Ca1955 There

apetition brought to restrain borax producers and the conference from

causing customeJS of the borax producers to ship borax products exclu

SIvely on conference vessels wasdismissed on the ground that the sub

ject matter is within the exclusive primary jurisdiction of this Board

Like the examiner we cannot find on the evidence before us that

the new conference interpretation has resulted in violation of sections

sWhile the Act places the burden of filing for our approval those agreements or modi

fications of agreements between carriers which fall within the standards of section 15

we have in Docket No 767 proposed a rule making proceeding to assist the carriers in

meeting that burden by defining inter alia insofar as they may be capable of enumeration

those nonroutine agreements which require separate section 15 approval
2ii While the court in Isbrandtsen continued to state that until approval the agreement

18 subject to the operation of the antitrust laws that view is opposed to the weight of

authority See U S Nav 00 v Ounard S S 00 284 U S 474 1932 Far EaBt Oon
V United States 342 U S 570 1952 American Union Transport v River Plate

Brazil Oon 126 F Supp 91 S D N Y 1954 affirmed 222 F 2d 369 2d eir 1955
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14 16 or 17 of the Act No injury to any exporter has been shown to

have resulted from conference termination of the exporter s right to

contract rates in circumstances where a shipment of the exporter has

moved via nonconference vessel under f o b or f a s terms Ameri

can Potash was for a period denied contract rates but the right to

Such rates has been restored and a refund of excess charges over con

tract rates has been agreed to While the Samincorp and Sinason
Teieher Shippers Rate Agreemeilt have been terminated com

plainants have not established that the movements which resulted in

termination of those Shppers Rate Agreement had been made on

f o b or f a s terms in circumstances where those companies did

not have the right to control the movements
There is no evidence before us of any actual loss by specific dis

crimination against Mitsui nor is there evidence that any foreign
consignee has been coerced or prejudiced or has In fact suffered any
loss or injury as a result of conference action Finally in view of
the conference agreement to restore to American Potash the excess of

charges over contract rates we cannot find that unjustly discrimina

tory rates have been charged by the conference In view of this satis
faction of the American Potash complaint we will permit American
Potash to withdraw We will dismiss as unproven all of the charges
in Mitsui s complaint except the allegation that the conference inter

pretation of its Shippers Rate Agreement has been an effectuation of
a new agreement between carriers without our approval in violation
Qf section 15 of the Act Although complainants burden of proof
has not been sustained as to whether the conference actions in the

Samincorp and Sinason Teicher matters have been in violation of the
Act we will consider the possibility of investigating those matters on

QUI own motion

An appropriate order will be entered

Chairman MORSE concurring in result

Although Iarrive at the same result reached by the majority Idis

agree with the majority s decision that this Board has power under sec

tions 15 and22 ofthe Act to issue cease and desist orders This agency
is one of limited jurisdiction created by statute We have the au

thority and jurisdiction granted to us by the Congress We have no

authority or jurisdiction not specifically granted to us or necessarily
implied from the general or specific authority Within the frame
work of that statutory authority we should exercise our jurisdiction
to its fullest extent to carry out the purposes and intent of the various
statutes but we cannot arorgate unto ourselves jurisdiction in excess

Of that granted to us by statute The fact that the agency has pur
ported to exercise cease and desist authority in the past does not in
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my mind justify a continuance where clearly in excess of our statu

tory jurisdiction
Other agencies that exercise cease and desist authority do so in

reliance on clear and explicit statutory authority 26

Section 17 of the Act specifically grants the authority to require
carriers to cease and desist from charging unjustly discriminatory
rates No similar authority is contained in sections 14 15 or 16

Accordingly Iconstrue the specific inclusion of the power in section

17 to be a necessary exclusion of similar power under the aforemen

tioned sections 14 15 and 16

If the Congress had wanted us to have cease and desist authority
generally it would either have omitted any reference to cease and

desist authority in section 17 or it would have included cease and

desist authority in section 22 The authority in section 22 to make

such order as the Board deems proper does not enable us to exer

cise unlimited and unrestrained jurisdiction and authority In my

opinion adequate remedies lie in ection 15 and in our right to obtain

injunctive relief from the courts
21

118 N L R B 29 U S C sec 160 c F C C 47 U S C sec 312 c I C C 49

U S C sec 15 1 F T C 15 U S C sec 45 b and C A B 49 U S C sec

642 c

We8t India Fruit Steam8hip Co v Seatrain Ljne8 170 F 2d 775 2d Cir 1948

Commission on Organization of Executive Branch of the Government report to Congress
on Legal Services and Procedures March 1955 Recommendation No 150 p 815
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at it

office in Vashington D C on the 8th day of June A D 1956

No 764

MITSUI STEAMSHIP COMPANY LTD

V

ANGLO CANADIAN SHIPPING Co LTD ET AL

No 773

AMERICAN POTASH CHEMICAL CoRPORAnON ET AL

V

AMERICAN PRESIDENT LINES LTD ET AL

These matters being at issue upon complaints and answers on file
and having been duly heard and submitted by the parties and full

investigation of the matters and things involved having been had
and the Board on the 8th day of June 1956 having made and entered
of record a report stating its conclusions decision and findings
thereon which report is hereby referred to and made a part hereof
It is ordered That Pacific Coast European Conference and its

members as named in the Appendix cease and desist from effectuat

ing any interpretation of said conference s Shippers Rate Agreement
inconsistent with the interpretation set forth in the report herein and

It is fwrther ordered That the complaint in Docket No 764 be and

it is hereby dismissed except as to the charge that the conference s

interpretation of its Shippers Rate Agreement constitutes an unap
proved agreement in violation of section 15 Shipping Act 1916 and
It is further ordered That the complainant in Docket No 773 be

and it is hereby permitted to withdraw its complaint
By the Board

Sgd A J WILLIAMS

Secretary
5 F M B I



ApPENDIX

Anglo Canadian Shipping Co Ltd Blue Star Line Ltd Cana
dian Transport Co Ltd Compagnie Generale Transatlantique
French Line The East Asiatic Co Ltd A S Det 0stasiatiske

Kompagni Fruit Express Line A S Furness Withy Co Ltd

Furness Line Hamburg Amerika Linie Hamburg American

Line Italia Societa Per Azioni di Navigazione Italian Line

Dampskibsaktieselskapet Jeanette Skinner Skibsaktieselskapet Pa

cific Skibsaktieselskapet Marie Bakke Dampskibsaktieselskapet Gol

den Gate Dampskibsaktieselskapet Lisbeth Knutsen Line Joint

Service Nippon Yusen Kaisha Norddeutscher Lloyd North Ger

man Lloyd N V Nederlandsch Amerikaansche Stoomvaart J1aat

schappij Holland America Line Osaka Shosen Kaisha Ltd

Fred Olsen Co Fred Olsen Line Rederiaktiebolaget Nordstjer
nan Johnson Line Rederiet Ocean A S J Lauritzen managing
owners Lauritzen Line Royal Mail Line Ltd Seaboard

Shipping Co Ltd States Marine Corp States Marine Corporation
of Delaware States Marine Lines Joint Service vVestfal Larsen

Co A S Interocean Line Western Canada Steamship Co
Limited regular members of the Pacific Coast European Conference
and American President Lines Ltd an associate member of said

conference
II
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FEDERAL MARITIME BOARD

No M 67

ISBRANDTSEN COMPANY INC ApPLICATION To CHARTER FIFTEEN
LIBERTY TYPE WAR BuILT DRy CARGO VESSELS

REPORT OF THE BOARD
By THE BOARD

This proceeding was instituted pursuant to Public Law 591 81st

Congress upon the application of Isbrandtsen Company Inc ls

brandtsen for the bareboat charter for 1 year of 15 Liberty type
war built dry cargo vessels for employment in the coal trade from

United States ports llrth of Cape Hatteras to Antwerp Rotterdam

Terneuzan or North France Bordeaux Dunkirk range

lIearing was held before an examiner at which American Tramp
Shipowners Association Inc ATSA intervened in opposition to

the application Marin Transport Lines and l1arine Navigation Co
intervened as their interests might appear In his initial decision tl e

examiner recommended that the Board find and certify to the Secretary
of Commerce that the service under consideration is required in the

public interest that such serviee is not adequately served and that

privately owned American flag vessels are not available for eharter by
private operators on reasonable conditions and at reasonable rates for

use in such service Exceptions to the examiner s recommendations

were filed by ATSA and by Marine Transport and 1arine Naviga
tion Public Counsel urges the adoption of the examiners recom

mendations Oral argument Was not heard The petition of ATSA
to instruct the examiner to reopen the proeeeding to reeeive additionaI

1 Counsel for Marine Transport Ilnd Marine Navigation auvh ell the examiner at the

commencement of tbe bearing tbat those companies had filed a teletype applicatlon to

charter 10 vessels for tbe same trade and he requeRted that the present appl1cntion and

the application of bis clients be heard together The request was denied The excep

tions of tbese interveners complain that the examiner in his decision failed to decide
whetber tbe two appllcations were mutually exclush e The procedural position of the
examiner was correct bence be was not called upon to reach a formal conclusion tn hiR

decfslon on tbe Issue of mutual exclusivity
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evidence is hereby denied Our conclusions agre with those of the

examiner

Isbrandtsen executed a charter with Association Technique de

lImportation Charbonnier ATIC on April 27 1956 to transport
coal in the trade mentioned above at the rates of 1160 a ton to Bel

gian and Dutch ports and 12 10 to French ports subject to Isbrandt
sen s ability to obtain the 15 vessels here sought ATIC which is an

association of coal importers supervises for the Government the im

portation of all coal into France Isbrandtsen agrees as to the 15

vessels to bear the cost of breaking out reconditioning and making
them ready for sea with the privilege of refusing any vessel which

in its opinion would require the expenditure of more than 150 000

Isbrandtsen also stipulates that the charter hire shall be based upon
the floor price or 6 806 32 for each vessel per month Charter for

1 year is requested because of the high amortization entailed by the

expensesof breakout etc

Public interest Franee is the largest importer of conI in the world

and because of the severe winter of 1955 56 the drop in rainfall

and the lack of sno v a greater quantity of coal is needed during the

next year for its economy The normal importations from Great Bri

tain and Germany have fallen off because of conditions in those

countries and France finds herself dependent to a greater degree
upon coal from the Unit d States For example whereas France im

ported slightly over 1 million tons of coal from the United States in

1955 approximately 6 million tons will be needed in 196

Being a member of North Atlantic Treaty Organization and Or

ganization for European Economic Cooperation the welfare of

France is extremely vital to that of the United States The economic

stability of France is contingent in great measure upon its ability to

obtain coal from the United States Incidental but nonetheiess im

portant is the fact that the mining of coa and its shipment from the

United States is advantageous to those industries in various ways
The vessels under consideration clearly a1e to be used in a service

which is in the public interest

Adequacy of service At the time of hearing the eharter market

for American flag vessels was tight Furthermore the president of

ATSA admitted that owners of sueh vessels have never been interested
in carrying coal which is a low paying commodity Without being
too specific the witness from International Cooperation Administra

tion claimed that there was such a shortage ot American flag vessels

that some ofhis programs had not been announced The record shows

that twoofATIC s regular brokers in New Yorkcanvassed the charter
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market after the agreement had been made between ATIC and
Isbrandtsen but only four American flag vessels had been fixed at
the time of the hearing Although owner witnesses alluded to as

many as 20 American flag vessels which were available for chatter

by ATIC only 2 of these vessels were definitely offered to ATIC
ATSA s president stated that the owners of the others preferred to
have them available to handle cargoes for the United States Govern
ment The two vessels referred to when originally offered were sub
ject to the withdrawal of the present application This condition was

removed subsequently The volume of eoal to be transported for
ATIC would require more vessels than the 15 here sought and the 20

a1ready mentioned
The record substantiates the fact that at the time of the hearing the

service under consideration was not adequately served by American

flag vessels

Reasonable conditions and rates ATSA s president conceded that
a rate of 1160 for coal is a very good one being the equivalent of

approximately 65 000 per month for time charter Isbrandtsen s

cost of operation of chartered Libertys is about 40 000 per month
exc usive ofoverhead leaving a margin of between 5 000 and 6 000
Isbrandtsen s witness stated that the operation of a Liberty vessel at

a rate less than 1160 would be unprofitable for the company
Upon this record the privately owned American flag vessels avail

able to Isbrancltsen for the carriage of ATIC s coal other than those
few which were fixed prior to the hearing or were offered during the

hearing at the rate of 1160 were not available on reasonable condi

tions and at reasonable rates

FINDINGS CERTIFICATION ANDRECOMMENDAIIONS

On the basis of the facts adduced at the hearing the Board finds

and hereby certifies to the Secretary of Commerce
1 That the service under consideration is in the public interest

2 That such service is not adequately served and

3 That privately ownedAmerican flag vessels are not arvailable

for Gharter from private operators on reasonable conditions and

at reasonable rates for use in such service

Any charters which may be granted herein should be for the re

quested period of 12 months subject to the right of cancellation by
the charterer on 15 days notice and the right of cancellation by the

Government on 15 days notice after 6 months basic charter hire
should be at a rate not less than 15 percent of the statutory sales price
of the vessels chartered and all breakout readying and layup costs
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should be for account of applicant Before any affirmative action is

taken on such charters however the Maritime Administrator should

satisfy himself that conditions vhich form the basis for these findings
continue to exist and warrant the chartering of the vessels here sought

JUNE 28 1956
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No M 65

POPE TALBOT INC ApPLICATION TO BAREBOAT CHARTR GOVERN
MENT OWNED WAR BuILT DRY CARGO VSSELS FOR OPlRATION IN

THE INTERCOASTAL TRADE

No S 62

PACIFIC ARGENTINE BRAZIL LINE INC ApILICATION UNDER SECTION
805 A MERCHANT MARINE ACT 1936 AS AllENDED FOR PERMISSION

OR ITS PARENT CORPORATION POPE TALBOT IN c TO OPERATE SUCI
CHARTERED VESSELS IN THE INTERCOASTAL TRADE

REPORT OF THE BOARD
By THE BOARD

Docket No M 65 is a proceeding under Public Law 591 8Ist Con
gress upon the application of Pope Talbot Inc for the bareboat
charter of three Government owned war bui t dry cargo Victory
type vessels for operation in the domestic trade between ports on the
Pacific and Atlantic coasts of the United States via the Panama Canal
for a period of 12 months Docket No S 62 i a proceeding upon the

application of Pacific Argentine Brazil Line Inc under section 805
a of the Merchant MarineAct 1936 as amended for permission for

its parent corporation Pope Talbot Inc to operat sueh chartered
vessels in the intercoastal trade

The Virginia State Ports Authority The Port of San Diego the
Norfolk Port Authority Pan Atlantic Steamship Corporation Ameri
can Ttamp Shipowners Association Inc and Luckenba h Steamsl ip
Company Inc intervened the two last named in opposition to the

applic ation to charter

Hearing on these applieations was held before an examiner on a

consolidated record on May 7 8 9 and 10 1956 pursuant to notice in
the Federal Register of April 27 1956 The examiner s decision was

5 F M B 99



100 FEDERAL MARITIME BOARD

served on May 29 1956 in which he recommended that the Board
should make the statutory findings necessary for the charter and grant
the section 805 a permission Exceptions were filed by Pope
Talbot Inc Public Counsel Luckenbach Steamship Company Inc

and American Tramp Shipowners Association Inc and we heard

the parties in oral argument on June 20 1956

The evidence establishes that for shipments of steel products print
ing paper pneumatic rubber tires and tubes alcoholic liquor lumber

canned fruits and vegetables and dried fruits there is a continuing
and growing shortage of cargo space in the intercoastal trade The

factors contributing to this condition are the increasing volume of

shipments reduction of service by Pan Atlantic Steamship Company
and by Quaker Line and discontinuance of all service by American

Hawaiian Steamship Company and by Isthmian Steamship Company
The intercoastal service is an integral part of the domestic commerce

of the United States and is in the public interest Its importance has

been recognized by the Congress the Interstate Commerce Commis
sion the Maritime Administration and the Board

Pope Talbot Inc which has been engaged in the intercoastal

trade for many years owns four Victory type and two C3 type
vessels One of the C3 vessels under charter to States farine Li es

since December 21 1955 was due for redelivery on the Pacific coast

about May 20 1956 at which time it was to reenter the intercoastal

trade During 1955 several of applicant s ships were chartered on

termination of the eastbound intercoastal voyage for operation in

foreign trade and redelivered to it at a Pacific coast point Operating
in thismanner applicant completed 30 eastbound sailings and 20 west

bound sailings in 1955 in the first quarter of 1956 seven eastbound
and four westbound sailings Steel and steel products are the princi
pal westbound cargoes loaded at Philadelphia Baltimore and Nor

folk for discharge at Los Angeles Harbor San Francisco Bay area

Portland and Seattle Service is on a fortnightly frequency and

turnaround of 70 days Space on the westbound sailings is allocated

by applicant s New York office to prevent overbooking The ships are

fully loaded and complete discharge alternately at Portland and

Seattle at which points they are placed on the eastbound loading
berth Lumber constitutingabout 75 percent of the eastbound carry

ings in 1955 is loaded at the lumber berths in the Columbia River and

Puget Sound areas for discharge at Baltimore Philadelphia New

York Harbor Albany and occasionally northof New York General

cargo consisting principally of canned goods and dried fruit is loaded

at San Francisco pig lead at Selby Calif for discharge at Deep
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water N J and occasionally bulk magnesite for discharge in the

Philadelphia area

Applicant is constantly receiving requests from the shippers of gen
eral cargo for additional eastbound service all lumber space has been

booked through June 1956 and 57 million feet of lumber offered for

shipment in May June and July have been turned down because of
lack of space The three vessels sought to be chartered are to augment
the present service to 45 round voyages annually Service on a 9 day
frequency will be from Seattle and alternately Portland and San

Francisco Bay area to Baltimore Albany and if sufficient traffic

offers to Norfolk in the general cargo berth and to Baltimore PhilR

delphia Brooklyn Newark Irvington and Albany in the lumber

route There will be one so called combination vessel each month

which will lift lumber and generaI cargo the remaining 33 voyages
will be with full loads of lumber

Applicant has sought through its New York chartering agent to

charter privately owned Victory type vessels but has been advised
that none is available Two Liberty type ships were offered for time
charter at rates of 65 000 and 67 000 per month but were rejected
as operation of these slower ships in applicant s berth service would

result in all out of pocket loss before any allocation of overhead One

Liberty ship was offered on the Pacific coast at a rate of 70 000 per
month but applicant was not agreeable to negotiating on the basis of

that rate Although members of the American Tramp Shipowners
Association Inc had been informed by Association circular dated

April 26 1956 that applicant was seeking to charter Victory vessels

applicant had not received through May 8 any offers of any tonnage
from any broker or operator

Of the eight other carriers operating in the intercoastal service only
Luckenbach Steamship Company Inc opposes granting of the appli
cation to charter Its position is that the trade is now being served

by privately owned vessels and that the interjection of Government

owned vessels on a fundamental b sis lower than the cost to the

privately ovned vessels is unfair competition Luckenbach does not

carry lumber eastbound and does not serve the ports of Norfolk

Baltimore or Albany As Philadelphia is the only port served by
both applieant and Luckenbach there is no basis for a finding of un

fair competition
At the hearing applicant stated that if its application to charter be

granted it would be agreeable to having the charters contain a require
ment that for the duration of the charters those vessels and the four

o ned yessels be operated solely in the intercoastal trade American
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Tramp Shipowners Association Inc insists upon such a condition

and numerous others being attached to the charters should the appli
cation be granted These would require a commitment by appFcant
to purchase vessels to replace the chartered vess ls that it erve all

the places to which shipper witnesses desire service that San Fran
cisco be served on all voyages that it pay the break out and lay up

express involved thatthe charter rate be the standard 15 percent with

the standard recapture provision that the charters be subject to can

cellation on 15 days notice by the Government that the charters

should be cancelled when privately owned Liberty ships are offered to

appli ant at 59 000 per month which amoupt it admits it can afford

to pay and that the Board take such further action as may be neces

sary to insure that lumber will not be given preference
Luckenbach asks that if the application be granted that the charters

be conditioned upon applicant eliminating Philadelphia from its east

bound and westbound services that the same privilege of chartering
vessels be opened to all carriers in the trade including Luckenbach

that the charter hire be the full15 percent of the statutory sales price
of the vessels without advantage in respect of break out items or

otherwise and that the charters be subject to cancellation on 15 days
notice with opportunity to any interested party at any time to reopen
and present new facts deemed iniportant

Public Counsels position is that none of applicant s vessels should

be permitted to operate in trades other than the intercmlstal that the

vessels of Pacific Argentine Brazil Line Inc a subsidiary of appli
cant should be required to fulfill their commitment on Trade Route 24

or to operate in the intercoastal trade before they are sent offshore in

other trades and that the rate ofcharter hire should be not less than

15 percent of the unadjusted statutory sales price or the floor price
ofthe vessels whichever is higher

Under date of June 22 1956 American Tramp Shipowners Associa
tion IRc informed the Board that applicant had chartered on June

21st one of its vessels the Pathfinder to the Military Sea Transporta
tion Service for the carriage of coal to Korea loading expected to

begin August 12 1956 Itwasurged that this action disqualifies Pope
Talbot s an applicant in this proceeding Applieant immediately

denied this charge for the reason that undisputed testimony of reoord
established that the Pathfinder is owned by applicant s subsidiary
Pacific ArgentineBrazil Line Inc and that for some time that vessel
has been chartered in the offshore trade as in the present MSTS
charter subject to Maritime Administration approval the profits of

which charters are includable in the earnings of Pacific Argentine
5 F M B
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Brazil Line Inc for purposes of subsidy recapture Rule 13 g of

the Rules of Practice and Procedure permits our taking official notice

ofmaterial facts outside the record under certain circumstances and

the decision herein will be influenced in part by this new development
On the basis of the facts presented we find and hereby certify to

theSecretary ofCommerce that

1 The intercoastal service under consideration IS In the public
interest

2 Such service is not adequately served and

3 Privately owned American flag vessels are not available for

charter by private operators on reasonable conditions and at reason

able rates for use in such service

RECOMMENDA IONS

The circumstance of Pope Talbot Inc acquiescing in the action

of its subsidiary Pacific Argentine Brazil Line Inc in chartering one

of its vessels for presumably more lucrative operation in foreign trade

impels us to recommend that any charters which may be granted pur
suant to the findings herein be limited to not more than two Victory
type dry cargo vessels except as hereinafter provided that the vessel

Pathfinder be required to be placed in the intercoastal service upon
termination of the current charter to Military Sea Transportation
Service and to remain in the intercoastal service until the charters of

both vessels authorized hereunder are completed unless prior thereto

the Pathfinder is again required in the subsidized service of Pacific

Argentine Brazil Line Inc on Trade Route No 24 in which event

the third vessel applied for may be chartered on the terms and con

ditions stated herein for the other two vessels except that the term of

the charter period shall be coterminous with the term of the charter

for the other two vessels that the charters of the two Victory type
vessels be for the requested period of 12 months that the charter hire

for such vessels be at a basic rate of 15 percent of the unadjusted
statutory sales price of the vessels or of the floor price whichever is

higher of which 8112 percent is payable unconditionally and the re

maining 6 percent payable if earned on a cumulative basis that all

break out readying and lay up expenses incurred be borne by the

charterer that the charters be subject to cancellation by the charterer

at any time upon 15 days notice and after a period of six months

upon 15 days notice by the Maritime Administrator except that in the

event of a national emergency the charters may be cancelled by either

party on less than such 15 days notice We further recommend that

such charters be conditioned upon the chartered vessels and the four
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vessels owned by Pope Talbot Inc remaining in the intercoastal

trade for the duration of the charter period
With respect to the application of Pacific Argentine Brazil Line

Inc for permission for its parent corporation to operate the chartered

vessels in the intercoastal trade we find that such operation will not

result in any unfair competition to any person firm or corporation
operating exclusively in the intercoastal service or that it would be

prejudicial to the objects and policy of the Merchant Marine Act 1936

as amended The Board recommends to the Administrator that writ

ten permission to so operate pursuant to section 805 a of the 1936

Act be granted and that the Administrator also give written permis
sion pursuant to section 805 a of the Act to Pacific Argentine
Brazil Line Inc so that its vessel Pathfinder may be operated in the

intercoastal service as recommended herein

June 28 1956
5 F M B
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No M 66

LYKES BROS STEAMSHIP CO INC ApPLICATION TO BAREBOAT

CHARTER FIvE VICTORY VESSELS FOR OPERATION ON TRADE ROUTE
No 21 SERVICE 2 AND TRADE ROUTE No 13

REPORT OF THE BOARD

By THE BOARD

This proceeding was instituted pursuant to Public Law No 591 Slst

Congress upon the application ofLykes Bros Steamship Co Inc for
the barebo t charter offive Government owned Victory type dry
cargo vessels for operation for a minimum period of six months on

Trade Route No 21 Service 2 and on Trade Route No 13 at standard

bareboat charter terms Pursuant to notice in the Federal Register of

May 9 1956 a hearing was held and oral argument heard in lieu of

briefs beforean examiner onMay 28 1956
Inhis initialdecision theexaminer recommended thatthe Board find

and certify to the Secretary of Commerce that the service under con

sideration is required in the public interest that suc s rvice is not

adequately served and that privately owned American flag vessels are

not available for charter by private operators on easonable conditions
and at reasonable rates for use in such service

Exceptions were filed by intervener American Tramp Shipowners
Association Inc ATSA Waterman Steamship Corporation and

Bloomfield Steit ship Company intervenedbut took no position The
Director for Transportation for International Cooperation Adminis

tration appeared in favor of the granting of the application to ensure

adequacy of service to accommodate and accelerate that agency s for

eign aid program
The application indicates thatthecompany proposes to charterthese

vessels to augment theregular service provided by owned vessels on the

two trade routes referred to above Itis pointed outin the application
and substantiated at the hearing that applicant during the month of

March 1956 has been unable to move and declined a substantial volume
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of cargo on these two trade routes and that its 16 vessels on Trade

Route No 21 Service 2 and 12 vessels on Trade Route No 13 have been

sailing outbound substantially full for a period of 6 months prior to

thefiling ofthe application
Public interest Trade Route No 21 Service 2 and Trade Route

No 13 have been determined to be essential and we adopt as our own

thefindings of the examiner in this respect 1

Predicated upon these findings the vessels herein sought to be

chartered clearly are to be used in a service which is in the public
interest

Adequacy of service While testimony offered by applicant s wit

ness indicates that the number of United States flag sailings from the

Gulf to the Mediterranean Trade Route No 13 from November 1955

through May 1956 was thirteen fewer than the same period in 1954

1955 and that there wasa reductionin applicant s sailings as well as in

foreign flag sailings this decrease was explained as belng caused by
adverse weather conditions and several mishaps This same explana
tion was offered also with respect to sailings to continental ports on

Trade Route No 21 Service 2 Since 1ay 18 1956 however applicant
has been forced to decline very substantial amounts ofcargo to the Con

tinent andto theMediterranean as well as inbound cargo on both trade

routes Itwas also shown that the new farm bill recently enacted will

result in a substantial increase in the movement of cotton which will

probably materialize during August and September 1956 On this

point a witness for the American Cotton Shippers Association testified

in corroboration of these statements pointing out that shippers had

difficulty in obtaining 1ay and June space and that some shippers are

making August and September sales subject to availability of space
In addition to cotton applicant also anticipates a heavy movement of

grain dairy products and feeds under the surplus agriculture disposal
program

Applicant has indicated that the vessels here sought will operate at

capacity on berth that limited amounts ofweight cargo such as grain
phosphate and sulfur will be used as nucleus or filleIandloading will

becompleted with general cargo The record amply substantiates that

at the time of the hearing the service under consideration was not ade

quately served by American flag vessels

A1Jailability of ships easonable rates According to applicant s

witness efforts weremade to obtain fast liner type vessels for three to

1 FIndIngs of the examIner The routes Involved have been determIned to be essential

and with the services thereon form Important arterIes for the movement of cotton sulfur

petroleum carbon black phosphate rock grain aDd other agricultural prOducts from

United States Gulf ports
5 F M B
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five months This effort was made in February 1956 but the only
vessel then available and offered was a Liberty vessel at 66 000 time
harter per month Applicant considered this to be high Testimony

of a chartering broker was to the effect that duringthe week of May 20
1956 the charter rates had risen to 80 000 plus for 02s 73 000 to

75 000 for Victorys for one and two years respectively and 70 000 for
Libertys for 10 12 months and that a premium would be charged for
delivery to the Gulf

While witness Cocke indicated that applicant might lose a small
amount ofmoney on theoperation of these vessels at a 15 percent basic
charter hire rate the company was willing to suffer a loss since it felt
that it owed a duty to its shippers to furnish adequate service to meet

theheeds ofthe trade
There wasno evidence offered by ATSA to rebut the foregoing and

upon this record we sustain the view expressed by the examiner that

privately owned vessels are not available at reasonable rates for use

in the service under consideration at the time of the hearing
Counsel for ATSA has argued that the requested charters are for

the purpose of carrying tramp cargo that applicant could have
charteredprivately ownedvessels in February at break even rates that
the charter ofGovernment owned vessels will have a detrimental effect

upon the charter market and that applicant has not proven the exist

ence of an emergency such as is contemplated by Public Law 591
We feel that such arguments are without merit The requested

vessels are to be operated in berth services carrying a substantial

amo nt of general cargo with weight cargo to be used as a nucleus or

filler The evidence shows that the private charter rates offered in

February 1956 would result in a loss even if overhead wereexcluded
from voyage expenses Nor can we agree that the breaking out of

Government vessels will have a detrimental effect upon the charter

market

As to the contention that an emergency within the meaning
of Public Law 591 does not exist in our opinion Public Law 591 does

notrequire us to make a finding ofemergency as a prerequisite to grant
ing a charter

On the basis of the facts adduced in the record we find and ertify
to the Secretary of Commerce

1 That the service under consideration is in the public interest

2 That such service is not adequately served and

3 That privately owned American flag vessels are not available for

charter from private operators on reasonable conditions and at reason

able rates for use insuch service
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We recommend 1 that bareboat charters of the five vessels be

executed at a basic charter hire of 15 percent of the unadjusted statu

tory sales priceof the vessels orthefloor price whichever is thehigher
2 that applicant bear all break out readying and lay up costs in

curred on the five chartered vessels 3 that any charter which may

be granted pursuant to the findings in this casebe for a minimum period
of six months subject to the right of cancellation by applicant on 15

days notice at any time and the right of the Government to cancel

on 15 days notice at any time after the end of such six months period
except that in the event of a national emergency the charters may be

cancelled by either party on less than such 15 days otice

JUNE 28 1956
5 F M B
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No M 68

GULF SOUTH AMERICAN STEAMSHIP CO INC ApPLICATION TO

BAREBOAT CHARTER ONE VICTORY VESSEL FOR OPERATION ON TRADE
ROUTE No 31

REpORT OF THE BOARD

By THE BOARD

This proceeding was instituted pursuant to Public Law 591 81st

Congress upon the application ofGulf South American Steamship
Co Inc for the bareboat charter of one Government owned Victory
type dry cargo vessel for operation for a minimum period of 6

months on Trade Route No 31 Hearing was held before an ex

aminer on June 7 1956 pursuant to notice in the Federal Register
of May 29 1956 and was followed by oral argument in lieu of briefs

There wasno opposit ion to the application
The examiner recommends that the Board find and certify to the

Secretary of Commerce that the service under consideration is re

quired in the public interest that such service is not adequately
served and that privately owned American flag vessels are not avail

able for charter by private operators on reasonable conditions and at

reasonable rates for use in such service No exceptions were filed to

the recommended decision

The application sets forth that the applicant is a United States flag
operator serving Trade Route No 31 and that the vessel if chartered

to applicant will be used in its regular berth service on the route

between United States Gulf ports and the West coast of South nwr

ica that the vessel is to augment applicant s fleet oifour owned C2

type vessels operated under an operating differential subsidy agree
ment Contract No FMB 28 and a Liberty vessel now being time

chartered for one round voyage of about 70 days that no subsidy
aid will be requested for the vessel sought to be chartered that it was

unable to charter a suitable privately owned United States flag vessel

at reasonable rates and on reasonable conditions for use in such

service and that an additional vessel is necessary to permit applicant
5 F M B 109
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to lllaintain its position in Trade Route No 31 and to carry 50 percent
of Public Law 480 and Export Import Bank cargoes which are ex

pected to be offered in the last half of 1956

Public interest Trade Route No 31 has been determined to be an

essential foreign trade route and we adopt as our own the findings
of the examiner in this respect Predicated upon these findings the

vessel herein sought to be chartered clearly is to be used in a service

which is in the public interest

Adeq lbacy of serv ice The vessel sought to be chartered will aug

mentapplicant s operation so as to provide a sailing approximately
every 11 days Although no other United States flag vessels either

berth or tramp service serve any portion of Trade Route No 31

there is foreign flag competition on the route At the present time

applicant s vessels provide a sailing approximately every 14 days on a

56 day turnaround serving 6 Gulf ports and 14 ports of call in South
America Vith the vessel sought to be chartered the service will

be stepped up to approximately one sailing every 11th day
Applicanfhas indicated that the use of an additional vessel is neces

sary to malntain an adequate service on this route due to increased

industrial and eommercia development on the West eoast of South
America There is ample evidence to support this contention Al o

it is expected that within the next 60 days an unusual amount of

cargo eonsisting principaily of heavy lifts eranes etc will take place
out of New Orleans and additional cargoes are expected to result from

the opening of a new mine in Chile by the Anaconda Copper interests

and the development of nitrat e and other commereial plants by in

terests in Chile Increased shipments from the United States of eer

tain agricultural produets under the provisions of Public Law 480

are antieipated for Bolivia Peru and Chile
Availability of ships reasonable rates Late in February 1956

applicant sought through its eharter broker to secure a Victory or

2 type vess l but as none as available a Liberty ship was ehar

tered making its first sailing from New Orleans on April 9 1956 As

late as Tune 4 1956 the same broker informed applieant that no liner

type vessels would be available for charter for delivery in June July
or August

Vhile figures were given by applicant as to the amount it would

consider to be reasonableto pay for the charter at a vessel there is no

indication that vessels would be available at such figures Under the

circumstances we have no difficulty in findil1g that privately owned

Americanflag yessels were not available tor charter by private opera
tors on reasonable condit ions and at reasonable rates for use in such

serVIee
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Applicant has stated that the figures presented in this record are

estimated break even figures for a vessel being delivered in class and

ready to go on berth and it objects to paying for break out readying
and lay up expenses of the vessel in any manner Public Counsel is

of the opinion that the statutory requirements for bareboat charter
have been met by applicant but that in the public interest the Board
should recommend to the Secretary of Commerce that such conditions

be incorporated in the charter as will ensure reimbursement to the
Government of all costs of breaking out the ship and putting it in
class We agree with Public Counsel as to applicant meeting the

statutory requirements for bareboat charter and for a recommenda
tion that applicant should reimburse the Government for the cost of

breaking out readying and laying up the vessel
On the basis of the facts adduced in the record we find and certify

to the Secretary ofCommerce
1 That the service under consideration is required in the public

interest

2 That such service is not adequately served and

3 That privately owned American flag vessels are not available
for charter fro private operators on reasonable conditions and at
reasonable rates for use insuch service

We recommend

1 That the bareboat charter of the one Victory vessel be executed
at a basic charter hire rate of 15 percent of the unadjusted statutory
sales price of the vessel or of the floor price whichever is the higher

2 That applicant bear all break out readying and lay up costs
incurred on the chartered vessel and

3 That any charter which may be granted pursuant to the find

ings in this case be for a minimum period of 6 months subject to the

right of cancellation by applicant on 15 days notice at any time
and the right of the Government to cancel on 15 days notice at any
time after the 6 months period except that in the event of a national

emergency the harteI may be cancelled by either party on less than
such 15 days notice

JUNE 28 1956
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No M 69

l1AHINE TIUNSPORT LINES INC ET AL ApPLICAlIONS TO BAREBOAT

CHARTER GOVERNlfENT OWNED VESSELS

REPORT OF THE BOARD

By THE BOARD

This is a proceeding under Public Law 591 of the 81st Congress
upon the application of Marine Transport Lines Inc and Marine

Navigation Company Inc for the bareboat chart r of 10 Government
owned war built Liberty or Victory type dry cargo vessels for ap
proximately one year for use in world wide trading for the carriage of
International Cooperation Administration ICA andother Govern
ment sponsored cargoes and such other cargoes as may be approved
by the l1aritime Administration In view of the pending request of

ICA for the break out of 30 ships preferably of the Victory type for

general agency operation the notice ofhearing wasextended to permit
any other interested operator to file an application to bareboat charter
Government owned war built dry cargo ships for the tlansportation
of the type of cargoes mentioned because it was felt that the ICA
request for ships should be fulfilled through the medium of chartering
Notice of hearing was published in the Federal Register of June 7

1956 subsequent to which 13 other companies filed applications for the
charter of 77 yessels 1 for similar use

Because of an emergency situation appearing to exist the Board
rather than a hearillg examiner heard the evidence on June 14 15 and
19 and heard oral argument in lieu of briefs Exceptions will not be
filed to this report

The increasing volume of coal exports to Europe is regarded by leA

as the main factor in bringing about a scarcity of tonnage since last

1 A H Bull Steamship Co 10 Liberty or Victory ships Grainfleet Steamship Company
Inc 2 Libert s or Victorys Olympic Steamship Co Inc 4 Victorys Shepard Steamship
Co 5 Libertys or Victorys West Coast Steamship Company 5 Libertys American Export
Lines Inc 10 Libertys or Victorys Luckenbach Steamship Company Inc 5 Libertys or

Victorys Coastwise Line 5 Libertys or Victorys Pacific Far East Line Inc 5 Victorys
Seas Shipping Company Inc 5 Victorys American President Lines Ltd 5 Libertys
or Victorys Pacific Atlantic Steamship Company 5 V ctorys and American Defense Line
Inc 1 Liberty

5 F M B
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fall The Coal Committee of theOrganization of European Economic

Cooperation estimates that for the current calendar year the coal

exports to Europe will amount to 40 million tons compared with ap

proximately 26 million tons for the previous year Temporary factors

creating this situation arose out of the severe winter of 1955 1956 and

consequent high coal consumption for heating requiring a rebuilding
of resources The long range factors are the consequence of the high
rate of industrial activity developing in Europe with the consequent
increase in power consumption and increased transportation require
ments Present estimates are that due to this increased industrial

activity European coal requirements for the immediate future will

continue to increase Accordingly this trade has absorbed a con

siderable portion of the available tramp vessels of the world fleets

because of attractive freight rates and quick turnarounds

Due to accelerated activity in the sale of surplus agricultural com

modities because of the severe cold and floods of the past winter in

several areas throughout the world current and potential programs

for the movement of ICA and Public Law 480 cargoes and cargoes
financed by cooperating countries exceed the capacity of available

privately owned vessels foreign or American flag on reasonable con

ditions and at reasonable rates for use in the services where they are

required Early in May 1956 the shortage of tonnage became so acute

as to seriously retard the movement of commodities particularly grain
in United States sponsored programs with the result that ICA re

quested the Maritime Administration to reactivate 30 Victory ships
in increments of 10 to meet Government requirements for space

ICA does not buy or transport cargoes but finances the commercial

procurement and ocean transportation of cargoes which are considered

essentia l by ICA countries within the various programs which have

been approved by the lOA Other cargoes move under Public Law

480 and some a re financed by the countries themselves Most trans

actions are consummated through private channels of trade and are

therefore not directly controlled by ICA

Apart from the Department of Defense ICA General Services
Administration GSA and the Department of Agriculture are

the principal shipping agencies of the Government Premised on

their experience during fiscal year 1956 these agencies project the

following as the complete summary of their estimated requirements
for fiscal year 1957

ICA estimates that vessel space will be required for a total of 3 6

million tons of export cargoes consisting ofgrain including a backlog
of 300 000 tons of 1956 grain coal fertilizer sugar lumber and scrap
of which 12 million tons are expected to move on berth ships and 2 4
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million tons on tramp ships to destinations in four general areas

Europe the Near East the Far East and Latin America Approxi
mately one half of the backlog of 300 000 tons of grain has been

booked for shipment Of the total 1 035 000 tons are expected to move

during the first quarter 930 000 tons in the second 935 000 tons in the

third and 700 000 tons in the fourth

The Department of Agriculture estimates that during fiscal year 1957

its various programs such as Public L w480 the International Wheat

Agreement and barter programs will require tramp ship space total

ing 11 480 000 long tons anu 8 028 000 tons in berth vessels These ex

port commodities include grain rice cotton tobacco dairy products
fats and oils dry bealls processed dairy products and other processed
commodities Exports under the International heat Agreement and

the barter programs are not subject to the 50 50 cargo preference law

Anticipated imports of strategic materials under the barter pro

grams of the Department of Agriculture during fiscal 1957 are esti

mated at 1 430 000 tons all of which are covered by outstanding
contracts the programs of GSA aggregate 1 292 000 tons of such

materials Some of these materials are in relatively minor quantities
and will move in berth ships but for the larger programs such as one

calling for 208 000 tons of bauxite tramp tonnage will be used

Definite coverage for the bauxite program from the Caribbean area

has been concluded contractual obligations having been made with

an operator of foreign flag tramp vessels The foregoing calcula

tions are subject to revision dependent upon congressional appropria
tions delays in releasing monies by the Bureau of the Budget or delays
in country program detenminations They are not true portrayals of

the future programs because enabling legislation has not yet been

enacted but they represent the anticipated movement of cargoes to

the indicated areas

Approximately 6 minion tons of the Department of Agriculture
exports on tramp vessels and 3 6 million tons of those estimated for

berth services are subject to the statutory provisions that require at

least 50 percent of the movement to be on American flag vessels To

attain thatobjective in respect of these Government sponsored cargoes

privately owned American flag vessels of necessity would transport
4 8million tons thereof

The combined exports of coal and grain from the United States win

approximate 4 million tons per month of which ICA finances less than

10 percent or about 3 5 to 4 million tons per year That agency has
estimated that the total exports of coal and grain in May of 1956

would amount to 4 3 million tons in June 4 7 million tons in July
4 7 million tons in August 4 7 million tons in September 4 5 millioI1
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tons in October 4 4 million tons in November 44million tons and
in December 4 5 million tons None ofthese estimates have been made
available to tramp owners as they are not public information lCA
estjmates that a total of 20 vessels per month American flag and

foreign will be used throughout 1956 and that the American flag
carriers will get about 10 to 15 cargoes per month

The ICA representative stated that bids would be opened on June
25 for the transportation of 110 000 tons ofgrain for Pakistan in June
and July andthat vessels could be offered to the Pakistan Embassy or

to the grain houses for fixtures Two other spot cargoes in the Gulf
werementioned as being available for the second half of June The
vessels sought to be broken out of lay up were to be used for the move

ment ofgrain to Turkey and India as well as to Pakistan ICA had

programmed the Pakistan grain last year but the actual authorization
wasnot issued until about ten days before this hearing There wasno

notification to the shipping industry of such a contemplated movement
as ICA could make no commitment until an agreement had been signed
by the United States Government ICA and the Pakistan Government
The grain is in the possession of the grain companies and is not avail
able for shipment by them until ICA has financed the transaction
Programs of the Department of Agriculture and GSA are handled
in substantially the same way with the result that there is always a

sudden demand for vessel space Neither the representatives of the

shippers nor of the ocean carriers are represented at the meetings of
the Interior Agency Committee which is composed of representatives
of the Defense Department Department of Agriculture leA GSA
Bureau of Public Roads and Maritime Administration Another
factor affecting the situation is that until the agreement is actually
signed information concerning the sale of the commodity is classified
information so as not to jeopardize the negotiations Accordingly
vessel owners being uninformed ofpossible movements do lot always
have ships at hand for immediate loading

The Department of Agriculture experienced no difficulty in getting
American flag vessels to carry more than half of the financed cargoes
that moved during fiscal year 1956 but for approximately 40 to 50

days prior to this hearing there had been some of minor consequence
Allof the anticipated tramp movement in fiscal 1957 of 3 6R6 000 tons
of grain under Public Law 480 will be to countries served by Ameri
can flag liner services and to the knowledge of the Department s

representatives there is not now offering any of the cargoes covered

by the Department s programs which cannot obtain ocean transporta
tion at reasonable rates There was at the time of the hearing no

cargo known to be available in Tuly for any of the numerous vessels
5 F M B



116 FEDERAL MARITIME BOARD

named to the Inter Agency Committee but it is expected that there

will be about 700 000 tons of bulk grain to move from the Pacific coast

to Japan in the fiscal year 1957

With respect to the availability ofAmerican flag vessels most of the

60 to 70 American flag tramps are presently on short term charters

and in the opinion of the president of American Tramp Shipowners
Association Inc ATSA practically all of those vessels would be

available to any future projection for carriage of ICA sponsored
cargoes Assuming th t an average voyage would be ofabout 60 days
duration probably 30 tramp vessels would be available each month

during the coming year
In April and May 1956 ICA approved 40 American flag vessels 40

ICA country flag vessels and 31 third nation flag vessels Some
American flag vessels offered at rates in excess of those established by
National Shipping Authority NSA have been rejected Those

rates are fixed by NSA as reasonable in relation to vessel operating
costs and are regarded by the Inter Agency Committee as maxima

but as the ship operators have never been informed of the existence

of such level they have been unable appropriately to limit their

proffers Not all offerings at higher rates are disapproved however

13 such having been accepted in April and 12 in May 1956 Early in

June two American flag vessels were approved and the Agency was

informed by ATSA under date of June 12 that 26 other named vessels

were seeking cargoes These were indicated to be available at various

times from spot position through August at Atlantic Gulf and Pacific

coast points Also the Inter Agency Committee had been informed

by telegrams of June 7 8 and 11 from Polarus Steamship Company of

19 additional American flag vessels that were and would be available

to the end of August Replies from 22 American flag berth operators
to the Board s requests of June 15 for detailed information show that

these operators expect to have an aggregate of approximately 2 million

tons of additional cargo space available during fiscal year 1957 for

Government sponsored cargoes

DISCUSSION AND CONCLUSIONS

This record establishes that actual and immediate need by Govern

ment agencies for cargo space on American flag vessels in excess of

the capacity of available privately owned vessels has not yet ma

terialized that all requirements are in terms of estimates and pro

jections that approximately half of ICA s backlog of 1956 grain has

been booked for shipment that there is not now offering any cargo
under programs of the Department of Agriculture that cannot obtain
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ocean transportation at reasonable rates and that the Department of

Agriculture knows of no cargo that will be available for movement

in July beyond the capacity of available tonnage The vessel opera

tors have demonstrated that there is no dearth of tramp ships for

early employment and that berth operators will be able to accomodate

substantially increased volumes of Government sponsored cargoes in

the ensuing fiscal year Accordingly we are unable to make the

affirmative finding that privately owned American flag vessels to the

extent required are not available for charter by private operators on

reasonable conditions and at reasonable rates for use in the world wide

services under consideration Under the circumstances it is unneces

sary to comment on the other two statutory issues

There appears to be a lack of coozdination between the Government

agencies which control or finance the shipment of cargo and the ship
operators in that the latter are not informed of tonnage to be moved

until the cargoes are ready for loading leA and the other Govern

ment shipping agencies should be in position to give carriers several

weeks notice that ships are desired to be available for certain loading
periods The ship owners have also indicated a reluctance to reveal

promptly their availability of ships which is no doubt in the interest

of offering them for the more desirable cargoes and trades It is

obvious that a more cooperative procedure should be established

which would benefit all interested parties Ve recommend that the

agencies and carrier representatives inaugurate such a plan in order

that the parties may re ch accord respecting both availability of ships
and proper rates

Ifany Government agency having given advance notice of definite

requirements advises the Board that it is unable to meet such require
ments from privately owned American flag vessels at reasonable rates

and on reasonable conditions the Board vill then immediately reopen
this hearing for the purpose of taking additional evidence with re

spect to such definite requirements and will if the statutory require
ments are shown to have been met recommend bareboat charters of

such Government owned ships as are necessary to meet requirements
to qualified applicants To the end that this may be accomplished
the present record will be held open

JULY 9 1956
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No 723

CITY OF PORTLAND OREGON ACTING THROUGH ITS THE COMMISSION
OF PUBLIC DeCKS AND THE PORT OF SEATTLE

V

PACIFIC VESTBOUND CONI ERENCE AMERICAN lliWAllAN STEAMSHIP
CO IPANY ET AL

Submitted May 16 1956 Decided July 12 1956

1 Equalization on explosives from du Pont Washington to the Philippines found

justified on basis of inadequacy of scheduled direct service at time of prior

hearing and siilce

2 A monthly direct service would be adequate to serve normal needs of shippers
of explosives from Puget Sound to the Philippines

3 Equalization on explosives permitted to meet special needs of shippers when

direct sailings unavailable

4 Pacific Far East Line s past equalization on explosives may have resulted

in overpayments a separate proceeding to be initiated to de ermine if

violations of the Shipping A t 1916 have occurred

5 Board s prior report and order modified to accord with above findings

Additional appearances
Odell Kominers for respondent Pacific Far East Line Inc

Leroy Fuller Edward Aptaker and James L Pimper as Public
Counsel interveners

REPORT OF THE BOARD ON FURTHER HEARING

By THE BOARD

In its original decision herein 4 F M B 664 the Board after

finding that respondent Pacific Far East Line Inc PFEL ad

mitted there was adequate service from Pacific Northwest ports for

the shipment of explosives to the Far East found unlawful PFEL s

practice of equalizing rates on such traffic originating in the North

west and shipped through San Francisco PFEL after petition for
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reconsideration and stay of the Board s order was denied filed suit

for judicial review in the Court ofAppeals for the District of Colum

bia Circuit The Court on January 9 1956 denied PFEL s motion

for interlocutory injunction and for temporary stay or suspension
but granted its motion to adduce additional evidence and directed

the Board

to take additional evidence inconnection with the conclusion of the Board that

Pa ific Far East Line Inc admitted the adequacy of explosive service from

theports of Seattle and Portland

By order of January 24 1956 the Board reopened and remanded

the proceeding 00 the examiner to take such additional evidence and

to that end to take

additional evidence as to the adequacy of service to meet the requirements of

shippers of explosives to the Far East from the ports of Seattle and or Portland

including evidence as to whether the practice of equalization on explosives from

areas naturally and geogr phically ributary to such ports is justified 1

Further hearing washeld on February 29 and March 1 1956 Briefs

were filed on March 23 and 27 1956

The folowing is a statement of evidentiary facts basic facts and

t4e ultimate findings and conclusions of the chief examiner on further

hearing
Evidentiary facts The record on further heaTing establishes the

following facts

1 The principal shipper of explosives from the Northwest to the

Philippines is the du Pont Company Its witness herein called by
PFEL was U J Cook manager of its San Francisco export office

du Pont manufactures and ships explosives from its plant located on

tidewater at du Pont Washington near Tacoma Ninety percent of

the shipments are dynamites and accessories such as caps fuses and

detonating devices The balance are nonexplosives such as wire and

blasting lagents tincluding nitramon which is manufactured e1e

where Normally explosives and nonexplosives are shipped together
h y are used chiefly in the operation of mines which are vital to Phil

IppIne economy
2 du Pont ships to approximately 25 receivers at nine island des

tinations The Philippine Constabulary limits the amount receivers

pan store which is estimated to vary from 15 to 300 tons The Con

stabulary requires mining companies to file monthly storage reports
and is said to be unwilling to permit discharge of explosives until after

1 The order also states tbat the Board may modify its findings of fact ormakp new find

Ings by reason of the additional evidence taken llnd may modify or set aside its order
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such reports are filed approximately the 10th of each month s Also
the cost of inventory maintenance limits storage Therefore receivers
desire to receive small shipments on a relatively frequent basis

3 du Pont also ships explosives occasionally to other countries in
the Far East to Hawaii Alaska and Central and South America
where it encounters domestic and foreign competition In the Philip
pines which is its principal market it faces potential competition
from Japan and active competition from plants in the San Franicsco

Bay region which have a minimum of two PFEL sailings per month
available from San Francisco to the Philippines Witness Cook
stressed the importance of satisfactory transportation service in meet

ing competition with at least two regular sailings monthly He testi
fied that his customers specify approximately a 2 week period for

delivery in early April or mid April or late April for instance
that if only monthly service were available out of Puget Sound con

sequent delays would force consumers either to buy from du Ponts

competitors who have fortnightly service or to suspend operations
that without equalization through San Francisco du Pont would be

forced to market its products at a substantial cost disadvantage and
that the du Pont works in Washington has been a marginal operation
dependent on a substantial volume 6f export business without which
it might have to close down

4 Vessels carrying explosives are not permitted to call at general
cargo docks here or at destinations They load explosives at desig
nated anchorages and if general cargo also is to be loaded or dis

charged it is necessary before entering port to off load the explosives
proceed to thegeneral cargo dock for loading or unloading then return
to the explosive anchorage for reloading explosives This is a costly
impractical and unsatisfactory operation both from the carrier s and
receivers standpoint The nonexplosive items shipped are not subject
to these restrictions and may be shipped on any liner vessel

5 The present movement of explosives under equalization is from
du Pont Washington via truck or rail to an explosives dock on San
Francisco Bay Giant California There it is placed in portable
magazines or vans provided by PFEL and barged to PFEL vessels
for shipment direct to the Philippines PFEL absorbs the cost of

barge service and of transfer from rail or truck to barge Use of vans

results in greater safety improved handling and better condition of

I This information was conveyed to Cook in letters from Macondray Co Inc du Pont s

PhUlppine agent and a dealer in explosives Cook was unable to state what the storage
limits were and did not know the financial abUlty of any receivers to maintain an invest
ment in stock Macondray also stated that receivers require three to four saiHngs a

month
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shipments upon arrival Normally shipments go direct to Manila

and within one to 5 days are transshipped to outports du Pont has

no interest in whether PFEL delivers directly or by transshipment
so long as the receiver is satisfied Absent equalization the movement

would be either direct from du Pont Washington by vessel to the

Philippines or from du Pont by barge or vessel to Blake Island an

chorage outside of Seattle thence by vesseldirect to the Philippines
du Pont is satisfied with PFEL s service and wishes to continue using
it under equalization

6 PFEL effects equalization by refunding to du Pont the costs

incident to delivery ofexplosives from du Pont Washington to along
side vessel at San Francisco less a flat amount of 10 96 regardless
of the volumeof the shipment This is stated to be the cost to du Pont

of diesel oil which would be used by du Pont s towing equipment in

moving the cargo about 40 miles from plant to Blak Island Witness

Cook knew nothing about the kind of boat that would be used by du

Pont to move the cargo to Blake Island what crew would be used

the distance involved or what the cost of such carriage would be

PFEL s Traffic Manager as similarly uninformed but he testified he

was satisfied that the 10 96 figure was proper after checking the

expense with du Pont s main office 4 Equalizatwn payments based

thereon have been made since 1953 and have been approved by the

Pacific Westbound Conference of which PFEL is a m mber Actual

shipments of explosives have moved from du Pont Washington to

Blake Island by Puget Sound Freight Lines a common carrier for

shipmentto Alaska Its tariff rate for such service effective August
17 1955 was 94 per 100 pounds or 18 80 per ton There are other

barge lines or contract carriers which might be able to arrange for

such carriage at differing rates

7 The following table shows du Pont s cargo in revenue tons
carried by PFEL in 1955 to the Philippines

4 He stated that du Pont owned the equipment and paid the employees which would be
ot111zed and that 10 96 would be the extra cost of delivery irrespective of the numbez
of tonsmoved ortime of year shipped
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TABLE

Sailed San Fran
Philippine out ports

Arrived Ma Total

cisco nila tons
1 2 3 4 5 6 7 8

Jan
14

Jan 3L X 95

Jan 22 Feb 6 X X X 65

Feb L 00 Feb 5 IX X 92

Feb llu u Feb
28

X X X 410

Mar 21 Apr 6
IX X 292

t e iL May 15 X X X X X 295

June26 X X X 320

June 3000 July
8

I X 48

uly 22 Aug 7 X 21

Sept 2 Sept
22

X X X X X X 270

Sept
18

Oct 2 X 21

Sept 30 Oct 15 X IX X X 237

Oct 6 Oct 30 X 246

Nov 3 Nov 19 X 04

Nov 14 Dee 2 X 379

Nov 26 Dee 12 00
X 2 7

Dee
28

Jan 12 X X X X X X X 314

TotaL c
3 069

I First port of call at San Fernando Col 1 Shipments to other outports transshipped from Manila

which was first port of eall
2 Not equalized because shipments were either nitramonor did nt qllalify under Rule 2

8 This table reveals the following significant facts The volume

ofshijnnents is slightly over 3 000 tons 5 averaging approximately 180

tons per shipment Shipments ranged from 1 to 50 tons up to 300 to

400 tons Vith the exception of four direct shipments to San Fer

nando Col 1 all other shipments to outports were transshipped
from Manila which had 13 direct calls Equalizat ion wasnot accorded

on four shipments Of the 13 remaining shipments which were ac

corded equalization three alnOUl1ted to less than 100 revenue tons 6

six went to Manila nine to San Fernando six to Jose Panganibon
Col 2 and not over four went to any other outport Witness Cook

conceded that no one receiver would require two sailings a month but

he maintained that because of the number and scattered location of

receivers it was impossible to coordinate their requirements for shIp
ment and that the receivers as a group sometimes require more than

one sailing a month The Boariin its Report on page 18 found that

a greater frequency than one was required Of the 13 shipments
equalized three arrived on or before the 6th of the month and three

arrived on the 26th 28th and 31st Ifone to five days are allowed for

transshipment the indication is that most of these six shipments would

have arrived at final destination prior to the 10th of the month

II The volume for 1955 is about 20 percent greater than in 1953 and 1954 and is sub

stantially the volume forecast for 1956 Included in the 3 069 tons is352 tons of nitramon

which normally does not move from du Pont

e There were also 13 shipments made in 1953 three of which amounted to less than 100

revenuetons

5 F M B



CITY OF PORTLAND V PACIFIC WESTBOUND CONFERENCE 123

9 du Pont has billed PFEL for equalization on the shipments of

November 3 and 14 and December 28 1955 in amounts averaging
slightly over 30 per revenue ton These moved after the Board s

Report and Order herein of October 12 1955 which condemned the

practice of equalizing on explosives
1 PFEL has continued to offer

equalization on explosives despite a ruling from counsel for the Con
ference that it was prohibited by the Board s order PFEL has not

reported to or secured approval of the Conference for such equaliza
tion despite the tariff rule so requiring 8

10 No shipments of explosives have been made by du Pont to the

Philippines between the last voyage shown in the Table December 28

1955 and date of further hearing February 29 1956 The next ship
ment wasscheduled to be made via PFEL on March 16 1956 approxi
mating 250 tons The only other shipment on order wasfor 27 tons

11 The Board s finding that there was an admission by PFEL
of adequate nonconference service for explosives from the Pacific

Northwest to the Philippines was based upon the prior testimony of
witness L G Dunn Upon further hearing he testified that there was

no nonconference service including tramp service at the time he origi
nally testified now or since WorId WarII 9 Ithat he did not intend in
his prior testimony to admit or state thatthere was and that now there
is not adequate scheduled service by conference vessels from the Pacific

Northwest Hjs testimony as to inadequacy of the service is not only
unrebutted but is confirmedby other witnesses

12 During 1953 1955 all vessels whatever their routing which

called at the Pacific Northwest and thereafter called at the Philippines
averaged 2 2 to 2 6 s3Jilings per week the U S flag sailings
averaging approximately one a week10 However none of these sail

ings wasdirect to the Philippines except those of Java Pacific Hoegh
Line Java Pacific a foreign flag line which provides a direct

monthly sailing from the Northwest to the Philippines Hdwevell its

7 The Board s Rrport found thepractice and so much of Article 4 of the basic agreement
and Rule 2 which authorized the practice to be unjustly discriminatory and unfair as

between ports within the meaning of Section 11 of the Shipping Act 1916 Its otder

disapproved the Article and Rule insofar as they authorized the practices found unjustlr
discriminlitory and unfair

8 PJ1ELs Traffic Manager testified that there was conflicting opinion as to the lltl4tus
of equalization that the Boarcrs ord r requh ed the Conference to amend the tariff rul s

that no such amendment had been approved by the Board and the rules as to equalization
remained unchanged He had doubt as to the effective date of the Board s di8approy 1

of Rule 2 and Article 4 insofar as they authorized the condemned equalization
9 He stated there was an attempt to establish a nonconfercnce service 5 or 6 years ago

which failed after one or two sa1llngs
10 The Board on page 12 of its Report took official noti that Outbound sailings calling

at Pacific Northwest ports enroute Ph1lippines average about four per week and these
are dividedabout equally between Untted States flag and foreign flag ships

5 F M B



124 FEDERAL MARITIME BOARD

last port of loading after leaving Puget Sound is Vancouver British

Columbia ll

13 Java Pacific s service was instituted in 1950 and wasscheduled

tosail last from Seattle in anticipation ofhandling du Pont s dynamite
shipments direct This schedule was changed i 1953 to serve Van

couver last because offailure to secure du Pont s dynamite and because

of theheavier movement offlour from British Columbia Java Pacific

is experienced in and its vessels are capable of handling dynamite It

would use built in powder rooms which its witness E L Bargones
conceded would not be the most economical or safest way of handling
dynamite However this method would comply with Coast Guard
rules Java Pacific has solicited this cargo and desires to handle it

now Bargones who appeared under subpena testified that if the

dynamite traffic could be secured Java Pacific after loading at Van

couver would proceed to Blake Island for loading a matter of 65 miles

d viation and proceed direct to the Philippines without calling at

Seattle
14 Following the Board s order of October 12 1955 representa

tives ofdu Pont including Cook and ofJava Pacific including Bar

gones met in November 1955 at du Pont s request to consider the

dynamite traffic Bargones testified that after du Pont stated the

conditions of shipment Java Pacific offered to handle the business

and based on its monthly service undertook to give service identical

to that being furnished by PFEL that it would carry small as Yell
as large shipments and would deliver either directly or by transship
ment to the outports Bargones testified that Cook told him that Java

Pacific s monthly service wasmore than adequate that sailings every
two or three months might be all right but that du Pont desired to

have nothing less than quarterly sailings Bargones further testified

that there was no reference to the fact that r ivers might require
delivery after the 10th of the month Cook testified that he did not

recall discussing the time ofmonth the Java Pacific vessels were sched

uleto arriveP

15 Witness Cook testified the meeting was only exploratory that

he might have expressed the opinion that monthly service would be

satisfactory but that after discussing the matter with du Ponts people
in the Philippines nd going over the records it was concluded that
du Pontrequired at least two sailings a month to be competitive He

conceded that if Java Pacific s service should prove inadequate it

U Over two thirds of lt arrivals at Manila ring 1953 1955 ve been prior to the

lotb of Ule Dlonth
11 PFEL s Tramc Manager did not recall any speclfic Instructions from du Pont requiring

that arrivals of Its cargoes be after the 10th of the month
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could be supplemented by use of PFEL s service However he was

opposed to splitting up shipments among two or more carriers stating
that with the fluctuating volume of shipments a carrier must be given
both the bitter and sweet to sustain an economical operation and to

insure to the shipper a continuous service
16 The only U S flag lines sailing from the Northwest to the

Philippines are American 1ail Line A 1L every 10 days and
States Steamship Company States monthly To the Philippines
A ILgoes via Japan States via California ports Their representa
tives who appeared under subpena testified they would not be inter
ested in this traffic unless assured of substantial minimum shipments
AML 450 tons and States 400 500 tons To participate they would
either have to reschedule their sailings or off load and reload the dyna
mite at each interveningport

Basic facts derived from the foregoing recital are as follows
17 Whether witness Dunn for PFEL admitted adequacy ofservice

is beside the point in view of tlfis record which establishes the fact
that the vitness did not intend to make such admission also the fact
that there vas not at the time of the prior hearing nor has there

been since any nonconference or tramp service or any scheduled
conference service adequate for the shipment of explosives from
Seattle Blake Island or Portland to the Philippines This finding is
based upon the undisputed testimony on further hearing that direct
service is required but that it YUS and is nonexistent

18 No requirement is shown for the necessity of more than one

monthly sailing for the explosive traffic involved The case for two

or more sailings rests mainly upon the alleged limitations on storage
imposed by Philippine authorities the natural desire of receivers to

limit their investment to minimum inventories the fear that San Fran
cisco competitors with more sailings available may capture the Philip
pine market and the self serving statements of du Pont s agent in the

Philippines Macondray whose demand for three to four sailings
seems exaggerated compared to the more modest claims of witness

Cook Giving all possible weight to these considerations the fact re

mainsthat the testimony as to storage limitations is vague unsubstan
tiated and unconvincing Moreover the desire of receivers to keep
down their capital outlay and the fact that San Francisco competitors
have a more advantageous location are not controlling factors in de

termining adequacy of service fiom Northwest ports The actual

experience for 1955 shows 13 equalized shipments of widely fluctuating
volume a maximum of four six and nine going to individual ports
Note also the time lapse of 2 months between shipments during the
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first quarter of 1956 While there is an indication by Cook in a state

ment to Bargones that a monthly service or perhaps a quarterly serv

ice would suffice Cook later changed his mind after talking to his

people in the Philippines and going over the records But presumably
the record he consulted was of past performance see Table which

he projected for 1956 as to volume and presumably he expressed the

views of his people including Macondray in his testimony all of

which has been analyzed and considered above

19 The service of Java Pacific with a monthly sailing from Blake

Island direct to the Philippines would be adequate for du Pont s

exp osives traffic without the need for any equalization The record

is convincing that Java Pacific is ready able and willing to commit

its vessels to this service PFEL points out that Java Pacific s vessels

arrive in the Philippines before the 10th of the month and therefore

prior to the time when monthly storage reports are made by mine

operators to the Constabulary This it contends would render the

service inadequate because of consequent difficulties in securing dis

charge permits from the authorities due to the lack of such reports
This argument appears to come as an afterthought supplied by
Macondray s letter in view of the fact that time of vessel arrival

was not mentioned as a condition of shipment in the negotiations
between Cook and Bargones during which it was indicated by Cook

that Java Pacific s service would be adequate PFEL s Traffic Mana

ger had no knowledge of such condition Also Cook testified that

receivers specify a two week period for delivery which could be made

in the early middle or late part of the month Even PFEL s service

which is admittedly satisfactory does not follow a consistent pattern
of arrivals after the 10th of the month Therefore it must be con

cluded that if the receivers of explosives in the Philippines have any

preference for delivery at a particular time in the month it is only
partially a factor to be taken into consideration in determining ade

quacy of service Finally PFEL argues that Java Pacific s service

would not be adequate because it lacks the portable vans or magazines
used by PFEL However this does not appear to be a significant
factor in determining adequacy since Java Pacific s method of han

dling explosives complies with Coast Guard rules

20 Equalization on explosives as practiced in the past by PFEL

has obviously resulted in overpayments to du Pont the extent of which

cannot be determined here Manifestly a flat charge of 10 96 a

factor used in the equalization for barging quantities ranging from

40 to 400 tons a distance of 40 miles is absurdly low This follows from

the fact that such charge does not reflect any direct cost of labor andt5
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equipment 31so the fact that the regular common carrier charge for

such service is 18 80 per ton The testimony in support of this flat

charge was extremely vague and was unsupported by any first hand

knowledge of the operation which it was supposed to cover

21 PFEL has continued to offer equalization on shipments of ex

plosives since October 12 1955 the effective date of the Board s Order
and has failed to file any report thereof to the Conference as required
by Rule 2 of the conference tariff The evidence is not clear that the

amounts billed by du Pont have been paid but such payment would

violate the plain terms of the Order Inextenuation of PFEL s course

it must be said that the Board s order condemning equalization on ex

plosives wasbased upon a mistake of fact namely its erroneous finding
that there was adequate service from Northwest ports See Find

ing 17

22 Public Counsel contend on brief that the Board s prohibition
of equalization maybe circumvented by unlimited transshipment and

suggest that the Board clarify its Report page 21 on emergency trans

shipment This is dealt with hereafter

Ultimate findings and conclusio11s
23 The practice ofeqnalization on explosives from du Pont vVas11

ington has been justified on the basis of services as scheduled during
and since the prior hearing except to the extent of over equalization
jndicated in Findings 6 and 20 However such practice would not be

justified should Java Pacific institute the service for explosives traffic

which it proposed at the further hearing See Findings 3 ilnd 19

24 The Report and Order of the Board herein issued October 12

1955 should be modified to reflect the findings of fRet and conclusions

made herein

The foregoing is the initial decision of the examiner ill this matter

Exceptions thereto have been filed by complainants Public Counsel
and PFEL Replies have been filed by compla inants and PFEL

Exceptions and recommended findings not discussed in this report nor

reflected in our findings or conclusions have been given consideration
and foundnot justified

Exceptions of cmnplainant and Pnblic Oonnsel Complainn nts ex

ept principally 1 to the admission of certain letters in evidence and

to the amount of credence although slight given by the examiner to

the contents of those letters 2 to the examiner s finding that witness

Bargones conceded that Java Pacific s method ofhandling explosives
would not be the most economical or safest way of handl ing clyna

mite and 3 to the finding that there is not now adequate direct

service for shipment of explosives from du Pont Washington
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We reject the first principal exception As we have recently indi

cated in Practices of Fabre Line and Gulf Mediterranean Coni 4

F M B 611 1955 the Administrative Procedure Act permits the

introduction of hearsay evidence in agency proceedings subject to the

requirement that rules or orders issued by the agency be supported
by reliable probative and substantial as distinguished from hearsay
evidence Since the examiner found contrary to the proposition for

which the letters were offered namely that more than one sailing per

month is necessary to meet the needs of the dynamite shipper we con

sider complainant s argument to be moot

The same disposition may be made of the second principal exception
The examiner ultimately found the difference in handling methods to

be insignificant to a determination of adequacy in view of the fact

that Java Pacific s handling methods comply with Coast Guard safety
regulations The exception is moot

In its third principal exception however in which Public Counsel

joins complainant argues that while it is literally true that Java

Pacific has not actually provided direct sailings from Puget Sound
to the Philippines since 1953 it has at all times since 1950 when it first

instituted the direct service been available to handle the dynamite
shipments in question Inthis regard Public Counsel argues that the

record clearly shows that Java Pacific is not only now ready
able and willing to commit its vessels to this service but has continu

o usZy been reaely nble and willing to do so for a number of years in

the past emphasis in text Public Counsel further argues thtt Java

Pacific s present failure to serve Blake Island last has been caused by
PFEL s contillned eqnalization and Java Pacific s resnltant inability
to obtain the cargo Inadeqnacy so caused it is argued is not in fact

inadequacy at all
Te agree that the present lack of direct service by Java Pacific has

been caused in part by the practice of equalization We must find

however a present inadequacy of direct service for carriage of dyna
mite from Blake Island to the Philippines Had it not been for

PFEL s disregard of the Board s order by continuing to ship du Pont

explosives through San Francisco Java Pacificwould in all probability
presently provide a direet service as its solicitation of these cargoes

iubsequent to our order clearly indicates The fact remains that tT ava

Pacific discontinued its direct service to the Philippines in 1953 and its

present last outbound port of call is Vancouver B C rather than

Seattle or Blake Island We must therefore sustain the examiner s

conclusion although the present inadequacy has been cansed in part

by PFEL s equalization on dynamite shipments Ve will leave the
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record open for a period of 30 days however within which we will

expect Java Pacific to give assurances of its ilitention to initiate im
mediate and regular direct service As evidence of an intention to

adjust its sailing schedule to provide Seattle Blake Island or du Pont
as its last outbound call we will accept a revised tariff or schedule re

flecting the adjustment If its sailings are to be so adjusted we will
by order prohibit PFEL from equalizing on explosive shipments origi
nating in the Northwest except when special conditions exist

Ernceptions of PFEL Although PFEL concurs in the examiner s

conclusion that direct service from Puget Sound to the Philippines
is inadequate it has filed seven exceptions to the initial decision
Those exceptions and our position thereon are as follows

1 PFEL excepts to the examiner s conclusion that the practice of

equalizing on explosives from du Pont would not be justified should
Java Pacific institute the service for explosives traffic which it pro
posed at the fu ther hearing Such a finding it is urged is beyond
the scope of the January 9 1956 order of the United States Court of
Appeals supra of our order of January 25 1956 and of the complaint
herein which involves past equalization practices In any event
PFEL further maintains that the examiner erred in finding a monthly
sailing adequate to meet shipper needs

PFEL s view appears to require a conclusion that we are rigidly
limited in our findings and conclusions by the precise language of a

complaint or order of remand regardless of the facts which may be

developed and argued by the parties to the proceeding
We do not share this view of our duties under the Shipping Act

1916 the Act In our view we would be remiss in our duties if

assuming actual direct service by Java Pacific we did not act ing on

this record prevent continued unlimited equalization on dynamite by
PFEL As stated in Ohesapeake db O Ry 00 v United States 11
F Supp 588 592 1935 in discussing an Interstate Commerce Act

provision similar to our section 22

after a complaint is filed before the commission it becomes the duty
of the commission to investigate the complaint and take proper action upon
its own motion I I its powel is not restricted by the issues raised on the
complaint provided ll that the respondent had full opportunity
to make its defense

It is the duty of the commission to look to t he substance of the complaint
rather than its form and it is not limited in its action by the trict rules of plead
ing and practice which govern courts of law

This Board like other administrative agencies has an affirmative

duty to investigate as well as to decIde in consonance with its posi
tion as trustee of the public interest in matters within its jurisdiction
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See Federal Oomm n v Broadcasting 00 309 U S 134 1940
United States v Morton Salt 00 338 U S 632 1950 vVe cannot

discharge that duty by ignoring an unjust discrimination vhich will

according to the facts in this record exist if Java Pacfic should resume

its direct service from Puget Sound to the Philippines We must
rather inform ourselves as to whether Java Pacific will reinstitute its
direct service It is clear that this complaint in substance has sought
our aid to correct a loss of traffic to the Pacific Northwest and in addi
tion to prevent future traffic losses Continued unlimited equalization
ofdynamite if adequate service becomes immediately available would
result in such a loss of traffic to Blake Island a Puget Sound port

PFEL further urges that there can be no unjust discrimination be
tween ports when in fact the explosives traffic involved has not moved
and will not move through the complainant ports sic of Seattle
irrespective of the outcome of this case and there is no evidence of any
port interest adversely affected by equ lization on explosives The

argument is without merit as we found in our earlier report the traffic
would move but for equalization through Blake Island which is the

explosives loading area for vessels calling at Seattle Blake Island
whether or not within the port area of the Port of Seattle has suffered
and will continue to suffer a loss of traffc Our jurisdiction under sec

tion 22 ofthe Act does not depend on whether complainant rather than
another is injured Isthmian S S 00 v United States 53 F 2d 251

S D N Y 1931

2 PFEL excepts to the examiner s finding that no requirement is
sho vn for the necessity of more than one monthly sailing urging that
we found in our earlier report that a greater frequency was needed
This further hearing has been held on that precise question among
others and a full record developed PFEL presents no arguments of
fact which have not been considered by the examiner and none which
would justify reversing his finding in this respect vVe find that the
examinercorrectly evaluated the evidence on this issue and will accord

ingly modify the contrary discussion in our earlier report but with
the qualification that in the event a shipper is unable to obtain space
for a specific shipment ofexplosives by a direct sailing ofa conference
member from a terminal through which such explosives would nor

mally move at a date which will meet the needs of such shipper or

his consignee equalization will be permitted on sueh shipment pro
vided the shipper certifies to the conference the need for space at such
date and gives 48 hours after the reeeipt of such certification for the
conference to name a conference carrier which will provide space on

a direct sailing which will meet the shipper s need
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3 PFEL excepts to the finding that Java Pacific s monthly service

would be adequate for du Pont s explosives traffic urging that Java

Pacific has made no firm commitment to reestablish its direct Puget
Sound Philippines service and that the examiner erred in rejecting
evidence tending to show that Java Pacific s service would be inade

quate A proper finding it is stated would reflect the desire of receiv

ers to have delivery after the 8th or 10th day of the month the fact

that PFEL loading methods are superior and the desire of receivers

to keep down capital outlay
We ourselves will ascertain whether or not Java Pacific will re

institute its direct service in spite of the fact that the evidence over

whelmingly indicates its intention to do so The findings considered

proper by PFEL appear to us as to the examiner to be entitled to

little weight First the evidence indicates that buyers presently re

ceive delivery after transshipment prior to the 8th or 10th of the

month in a large number of instances next the handling methods of

both PFEL and Java Pacific are acceptable to Coast Guard require
mentswe have no concern here with the comparative merits of each

within that acceptability and finally we can see little difference even

if relevant to the issues between the capital outlay necessary to take

advantage of 11 sailings and the outlay involved in 12 shipments
However in paragraph 2 next above we have set forth conditions

which will permit equalization in the event a shipper is unable to

obtain space for a speci fic shipment of explosives by a direct sailing
of a conference member from a terminal through which such explos
ives would normally move at a date which will meet the needs of such

shipper or his consignee
4 PFEL s fourth exception that no injury to Seattle has been

shown has been answered elsewhere in this report as well as in our

original report
5 PFEL next urges in substance that we should not invoke our

jurisdiction solely in aid of Java Pacific a foreign flag carrier Ve

take this to be an argument that discrimination between ports through
equalization is justified if the carrier serving the port is foreign flag
Ve cannot accept such an argument First this proceeding was ini

tiated by complaint of the Northwest ports and not of Java Pacific

l ore important however American flag carriers and the commerce

of the United States are not promoted by quasi judicial discrimina

tion against vessels of other nations nor does the Act contemplate
such discrimination Our decision here under the Act may in no

way differ from the decision which ould issue were Java Pacific the

equalizing carrier and PFEL the carrier unable to procure cargo

because of equalization
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6 PFEL agrees with the examiner that his findings on over

equalization are beyond the scope of the remand and excepts to and
demands deletion of the findings made in this regard It is further

urged that the examiner s findi g that PFEL has equalized on dyna
mite shipments in violation of our October 1955 order should be dis

regarded in view of his ultimate finding that a equate service is not

available Little discussion accompanies these exceptions
Ve disagree that the matter of overequalization is entirely beyond

the scope of the remand although we agree that the question of

whether PFEL and or d Pont have violated section 16 of the Act

since 1953 by giving or receiving respectively transportation at less

than the regular freight rates which would otherwise be applicable is

beyond the scope of this proceeding Accepting the assertion that

du Pont and San Francisco shippers are keenly competitive the fact

of overequalizatioll if established would go a long way toward ex

plaining du Pont s desire for continued equalization and the com

petitive advantage thereby acquired its assertion that it needs more

than a monthly service and its reluctance to utilize Java Pacific s

services although it has indicated to Java Pacific that it considers

that line s services to be satisfactory Moreover while such a find

ing would have no bearing on the affirmative conclusions of our earlier
report and accord ingly cannot alter the determinations of our report
and order presently under judicial review it would necessitate modi

fication of that portion of our report which considers the relief af

forded complainants under ection 15 of the Act to have rendered
moot the alleged violations of sections 16 and 17 We accordingly
will modify the el1 rlier report by stating the question of violation by
PFEL of sections 16 an 17 will be made the subject of a separate
Board investigation In view of the indication in this proceeding
that other lines also equalize on explosives originating in du Pont but

shipped out of San Francisco we will join as respondents in the

contemplated proceeding any other line which may have equalized
under similar circumstances

7 Finally PFEL excepts generally to the failure to find facts as

requested in its brief to the examiner directing attention specifically
a that the record does not support a finding that dynal1ite ship

ments were a factor in the institution or suspension of Java Pacitlc s

direct service b that the examiner erred in failing to find that it is

impracticable for du Pont to divide its shipments among two or more

carriers a necessity which will arise if equalization is not permit ed

on all shipments and c that the examiner failed specifically to find

that the Boarj erred in officially noticing that outbound sailings
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calling at Pacific Northwest ports en route Philippines average about

four per week

Proposed findings and conclusions of PFEL as well as those of

other parties hereto which are not specifically or implicitly included
in the initial decision r in this report have been considered and

found unrelated to material issues or not supported by the evidence

On the specific matters raised in thisexception we have the follow

ing comments

a The testimony of witness Bargones does support the chief

examiner s finding concerning the influence ofthe dynamite shipments
on Java Pacific s service In the light of the examiner s and our ul

timate finding that equalizat on on dynamite shipments prior to our

October order has been justified by an inadequacy of direct service
from Puget Sound to the Philippines whatever the cause of the in

adequacy we fail to understand the relevance of the PFELexception
b No valid reason has been shown for finding that it would be

impractical to divide shipments between Java Pacific and PFEL if

in the future du Pont should require more than one sailing permonth

We do not consider the shipper s desire to hold a hammer over the

carrier s head 2 to bea valid reason

c The examiner did correct the Board s error in taking official
notice of service to the Philippines by finding the correct number of

sailings foreign and American flag In addition to adopting the ex

aminer s finding in this regard we will modify our earlier report by
substituting for the word Philippines appearing at line 18 4

F M B 672 the words far eastern ports
Another matter in relation to our earlier report has been brought

to our attention by Public Counsel While the conference chairman

in the earlier proceeding indi ated that transshipment 3 between ports
is effected by conference carrIers only in rare circumstances it ap

pears that since our earlier report the conference is of the view that

any carrier serving both areas may absorb without limit the trans

portation costs of cargo originating in the northwest area and ship
such cargo to and from San Francisco Public Counsel urges that

while the earlier report at page 678 obviously intended to limit
transshipment to emergency situations the Board s condemnation of

2Transcript p 739
I The movement from the carriers dock orterminal at the first place of dellvery of the

cargo to the carriers dock or terminal at which the vessel loads the cargo It Is exer

cised when carriers may be for operating reasons or other reasons don t call at ports that

they had originally scheduled to call and cargo they may have received can then be

ought to a subsequent port TR 11 P ge 27 Publlc Counsel brlef dated March

27 19M
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unjustified equalization is presently being thwarted by transshipment
For this reason it is urged the earlier repori should be clarified

While the record does not entirely bear out Public Counsel s state

ment that the Board s condemnation of unjustified equalization is

presently being thwarted by transshipment we feel that since this
situation may arise it is advisable to point out that the diversion of

cargo from a port through which it would normally move would be

unjustly discriminatory and unfair between ports within the mean

ing of section 15 of the Act and detrimental to the commerce of the

United States as contrary to the principles of section 8 of the Mer

chant Marin Act 1920 if accomplished by transshipment to the same

extent as if accomplished by equaliz ation
In consonance with the foregoing we hereby adopt the examiner s

initial decision as supplemented hereby and except as inconsistent

herewith We conclude
1 The practice of proper equalization under the tariff rules on ex

plosives from du Pont Washington has been justified on the basis of

an inadequacy of scheduled direct steamship service from Puget
Sound to the Philippines and will continue to be justified until such

time as direct approximately monthly sailings are provided
2 A regular direct servic from Puget Sound to the Philippines

with a frequency of approximately one sailing per month would be

adequate to meet the normal needs of shippers of explosives from that

area

3 In the event a shipper is unable to obtain space for a specific
shipment of explosives by a direct sailing of a conference member

from a terminal through which such explosives would normally move

at a date which will meet the needs of such shipper or his consignee
equalization will be permitted on such shipment provided the shipper
ceriifies to the conference the need for space at such date and gives 48

hours after the receipt of such certification for the conference to name

a conference carrier which will provide space on a direct sailing which

will meet the shipper s need

4 PFEL s equalization on explosives may hav resulted in over

payments to du Pont A separate proceeding will be commenced to

determine whether the PFEL overpayments if made aTe in violation

of the Act

5 Our prior report is modified by eli ination of the foll9wing
language at page 676

although a greater fr 1iency is required to meet shippers needs PFEL

admits however that nonconference vessels are able to provide the necessary
service from the Northwest Further since it is admitted that there is no

inadequacy of service to accommodate this cargo but merely an insufficient
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number of conference sailings we conclude thlt the conference has not justi
fied the prima facie discrimination against the Seattle area which is inherent

in the practice of equalizing inland transportation costs of moving this cargo

to San Francisco

The earlier report is further modified by clarification of the passage

relating to transshipment and by substitution of far eastern for

Philippines as hereinbefore set out

The record will be held open for 30 days within which time we

will expect Java Pacific to advise us whether it has adjusted its sail

ings toprovide Blake Island in Puget Sound as its last call on direct

sailings to the Philippines An appropriate order will be entered at

that time

BoardMember Stakem did nottake part in this decision
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its
office in Washington D C on the 10th day of September A D 1956

No 723

CITY OF PORTLAND OREGON ET AL

v

PACIFIC WESTBOUND CONFERENCE ET AL

The Board having served its Report on Further Hearing herein on

July 20 1956 which report is hereby referred to and made a part
hereof in which the record was held open for 30 days within which
time Java Pacific Hoegh Lines was to advise the Board whether it
has adjusted its sailings to provide Blake Island in Puget Sound as

its last call on direct sailings to the Philippines and
It appearing That the practice of proper equalization under the

tariff rules on explosives from du Pont Washington has been justified
on the basis of an inadequacy of scheduled direct steamship service

from Puget Sound to the Philippines and that such practice will con

tinue to be justified until such time as approximately monthly direct

sailings areavailable and
It further appearing That a regular direct service from Puget

Sound to the Philippines with a frequency of approximately one sail

ing per month would be adequate to meet the normal needs of shippers
ofexplosives from that area and

Itfurther appearing That on August 7 1956 the Board was for

mally advised that Java Pacific Hoegh Lines will make calls ap

proximately monthly at Blake Island when explosive cargo in any

quantity is offered and in such cases Blake Island will be the last

loading port prior toproceeding directly to Philippine Island ports of

discharge
It irJ ordered That equalization on explosives from du Pont Wash

ington to Philippine ports is nolonger justified
I 5 F M B



Itis further ordered That in the event a shipper is ullable to obtain

space for a specific shipment of explosives by a direct sailing from a

terminal through which explosives would normally move at a date

which reasonably will meet the needs of such shipper Qr his consignee
equalization shall be penniotted on such shipment Provided That the

shipper certifies to the conference the need for space on such date anq
allows 48 hours after receipt of such certification for the conference to

name a conference carrier which will provide space on a direct sailing
which reasonably willmeet the shipper s need

By theBoard

SEAL Sgd A J WILLIAMS

Seoretary
5 F M B il



FEDERAL MARITIME BOARD

No M 69 Sub No 1

PACIFIC FAR EAST LINE INC APPLICATION TO BAREBOAT CHARTER
Two GOvERNMENT OWNED VICTORy TypE VESSELS

REPORT OF THE BOARD

By THE BOARD

This is a proceeding under Public Law 591 of the 81st Congress
upon the application of Pacific Far East Line Inc PFEL to

bareboat charter two Government owned Victory type vessels for one

voyage each to carry wheat from the Pacific Northwest to Pakistan

beginning in July 1956 The vessels sought SS Swarthmore Victory
and SS Arcadia Victory are now under bareboat charter to PFEL

pursuant to the Board s findings in Docket No M 64 and Docket No

M 64 Sub No 1 and the charters will terminate at the end of

July
In Docket No M 69 5 F M B 112 involving applications for the

bareboat charter of 30 vessels for the carriage of International Co

operation Administration ICA and other Government sponsored
cargoes as well as such other cargoes as may be approved by the

Maritime Administration the Board held that on the evidence of

record an affirmative finding that privately owned American flag
vessels are not available could not be made but stated that it would

reopen the proceeding if arGovernment agency having cargo to move

after giving sufficient advance notice to the ship operators advises

the Board that privately owned American flag vessels at reasonable

rates and on reasonable conditions are not available

Notice of this hearing was published in the Federal Register of

July 19 1956 Since it originally heard Docket No M 69 the Board

in this case heard the evidence and oral argument in lieu of briefs

on July 19 Exceptions ill not be filed to this dicision

American Tramp Shipowners Association Inc ATSA appeared
in opposition to the application Polarus Steamship Co Inc
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Polarus also appeared in opposition to the application and by
telegram dated July 19 1956 requested that in the event the Board

found no privately owned American flag vessels available the Board
consider Polarus an applicaIlt to charter the two vessels here sought
for this trade This telegram further set forth that Polarus had ad
vised the Pakistan Embassy through their brokers that subject
to allocation Polarus would use the subject vessels upon a finding
of nonavailability of privately owned tonnage and would carry the

cargo at 27 per ton

States Steamship Company Pacific Transport Lines Inc and

Shepard Steamship Company intervened as their interests might ap
pear Public Counsel urged recommendation of the application

Because of the short notice of the hearing at the conclusion of oral

argument the Board ruled it would defer its decision until 5 p m on

July 20 in order to allow the owners of any privately owned Ameri
can flag vessels to offer them for this trade

Evidence of record indicates that the Government of Pakistan has
two full cargoes of wheat financed by ICA to be moved from the
Pacific Northwest to arachi Pakistan on or before August 3 that
PFEL made some ca vass on the Pacific coast as to the availability
of vessels without success that the Chief Office of Ship Operations
Maritime Administration checked on vessels in the Pacific Northwest
without finding any available to lift this cargo that the Pakistan
Government canvassed the market also yithout success and that
PFEL plans to carry the wheat at the N S A rate of 27 99 per
ton 1 The record is clear in establishing the fact that ATSA was

aware on June 15 that bids on this cargo were to be opened on June
18 covering June and July ships The witness for ICA under cross

examination by counsel for ATSA testified in Docket No M 69

However there are bids to be opened on the 18th 110 000 tons of grain
for Pakistan And these people can offer their vessels in to the Pakistan
Embassy on Monday June 18 morning or to the grain houses tor fixtures
That s in existence today Record p 241 Italics added

Inthis proceeding ATSA offered no vessels whatever
In view of the foregoing e feel that Polarus and members of

ATSA had knowledge of this cargo and had ample time if they had
no vessel avail ble to canvass the market in an effort to determine
whether or not privately owned American flag vessels were available
at reasonable conditions and rates and if not then to initiate a re

quest for the charter of Goverll ent owned vessels to lift the cargo
1 Subsequent to the hearing in the case PFEL advised the Board that the company had

otlered and the Pakistan Government had accepted a rate of 27 a ton subject to the
Board s approval of the use of the vessels in question
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This was not done by Polarus or member companies of ATSA until

the date of the hearing on the PFEL application The Board sees

no reason why Polarus should be given precedence over PFEL The

argument that the cargo in question is tramp type and should be

limited to tramp operators is without merit

Public interest It has been held in Grace Line Inc Oharter of
War Built Vessels 3 F M B 703 1951 that a service in which one

commodity is carried from one port to another for but a single
shipper unless exceptional circumstances are shown is not in the

public interest We think however that the mandates of Congress
as in this instance executed by lCA in financing aid cargoes to na

tions such as Pakistan clearly establish exceptional circumstances

and we find that the movement of Government financed wheat in

vessels chartered from the Government in circumstances where

privately owned tonnage is not available is in the public interest

Adequacy of service The charter market has been and remains

tight Although the evidence is adequate that no space for these

cargoes existed on liners out of the North vest and that no tramp ves

sels could be found that would engage in the trade at the time re

quired we feel that applicant with more specificity should have

established the extent to which the market for privately owned Amer

ican flag vessels was canvassed when by whom and in what man

ner We feel that applicant should have produced a witness who

could testify directly on this matter However the record is clear

in establishing the fact that at the time of the hearing privately owned
American flag service was not adequate to accommodate the cargoes
in question

Reasonable conditions and rates The fact that the record discloses

that no privately owned American flag vessels were available for this

trade at any rates makes unnecessary a determination as to the rea

sonableness of conditions and rates of available privately owned

American flag vessels

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts adduced at the hearing the Board finds

and hereby certifies to the Secretary of Commerce

1 That the service under consideration is in the public interest

2 That such service is not adequately served and

3 That privately owned American flag vessels are not available for

charter from private operators on reasonable conditions and at rea

sonable rates for use in such service
5 F M B
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Any charter which may be granted herein should be for one voyage
for each of the two vessels basic charter hire should be at a rate not

less than 15 percent of the unadjusted statutory sales price of the
vessels chartered or the floor price whichever is the higher readying
and lay up costs should be for acconnt of applicant and the opera
tion of the vessels chartered should be limited to the outbound car

riage of wheat from the Pacific Northwest to Pakistan and the
essels be required to return to a vVest coast United States port to be

named by the 1aritime Administrator and there redelivered in ac

cordance with instructions from the Maritime Administrator
JULY 23 1956
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No 860

ISBRANDTSEN COMPANY INC ApPLICATION FOR OPERATING DIFFER

ENTIAL SUBSIDY AGREEMENT EASTBOUND ROUND THE WORLD

SERVICE

No S 60 Sub No 1

ISBRANDTSEN COMPANY INC APPLICATION FOR WRITlEN

PERMISSION SECTION 805 a

SubmittedJune 20 1956 Decided August 31 1956

REPORT OF THE BOARD ON ApPEALS FROM RULINGS OF EXAMINER

CLARENCE G MORSE C hail1r4n BEN H GUILL Vice 0hairman

TRos E STAKEM JR MemlJer

By THE BOARD

Pursuant to Rule 10 m of our Rules of Practice and Procedure

Isbrandtsen Company Inc Isbrandtsen has appealed from cer

tain rulings of the examiner directing applicant and Public Counsel
to furnish information and Bull Insular Line Inc A H Bull

Steamship Co Luckenbach Steamship Company Inc 1arine Trans

port Lines Inc and Weyerhaeuser Steamship Company domestic

operators interveners have cross appealed from certain rulings
of the examiner which denied their requests for data from applicant 1

Isbrandtsen appealed from rulings 1 that Public Counsel supply
statistics showing the number of sailings and the amount of cargo
from and to each port on the proposed eastbound round the world

service 2 that applicant furnish data pertaining to all of its for

eign flag affiliations whether or not related to the route proposed to

be served and 3 that applicant produce detailed data as to way

cargo carried on its round the world vessels and details as to any

lOur decision of June 8 1956 disposed of that portion of the appeal dealing with the

determinations of the Administrator of essentiality of trade routes under section 211 of

the Merchant Marine Act 1936 as amended the Act
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agreements between applicant and any shipper for present or future

cargo movements in any domestic or foreign operation
Cross appellants appealed from the rulings which denied their re

quests that applicant furnish 1 details of its merchant activities
2 the entire subsidy application including confidential portions
3 details of its vessel replacement program and 4 all data from

the year 1950 rather than the year 1951

Oral argument was heard on the issues on June 20 1956 Public
Counsel appeared in support of the examiner s ruling on the issue of

production of statistical data by Public Counsel and in support of the

appeal otherwise Isbrandtsen appeared in support of the appeal
and the domestic operators appeared in opposition to the appeal and
in support of their own cross appeal American Export Lines
Inc appeared in opposition to the appeal

DIserSSION

1Vith reference to the production of statistics by Public Counsel
showing the number of sailings and the amount of cargo from and to
the ports involved on the proposed service we are in complete agree
ment with the examiner It is to be noted that ports and areas in
Isbrandtsen s proposed service v ny materially from the ports and
areas covered by the services and trade routes which the proposed
service overlap It is obvious then that the statistical data for the

ports and areas proposed to be served are relevant and material to
issues of existing service adequacy of service and undue advantage
and undue prejudice raised in a section 605 c proceeding

Turning now to the data pertaining to Isbrandtsen s foreign flag
affiliations on routes and services other than those of applicant s east

bound round the world service we fail to see their relevancy to the
issues raised in either a 605 c or an 805 a proceeding These are

matters to be determined under section 804 of the Merchant Marine
Act 1936 as amended The Board will see that this section of the law
is fully satisfied before any final determinations are made on the

subsidy application States JJfarine Oorp Subsidy Tri Oontinent
Service 5 F M B 60

Applicant s foreign flag affiliations on routes not here under con

sideration can have no bearing on the issues of existing U S flag serv

ice adequacy of service or undue advantage and undue prejudice in
a section 605 c proceeding or the issues of unfair competition or the

objects and policy of the Act in a section 805 a hearing
As to the rulings concerning the production ofdata relating to way

cargo earried on its round the world vessels we believe such data are
5 F M B
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not germane to issues raised in a section 805 a proceeding and there

fore Isbrandtsen should not be compelled to furnish such data vVay
cargoes carried on the foreign legs of the proposed service cannot ad

versely affect carriers engaged solely in the domestic commerce of the

United States Similarly the Board believes that agreements between

shippers and applicant covering present and future cargo movements

in the foreign commerce of the United States cannot unduly prejudice
the United States coastwise and intercoastal operators and Isbrandt

sen need not furnish such information

With regard to agreements between Isbrandtsen and any shipper
covering present or future cargo movements in the domestic trade we

feel that section 805 a of the Act deals with any and every domestic

intercoastal or coastwise trade in which an applicant for subsidy is

engaged and is not merely confined to a situation where the domestic

service is a part of the route for which subsidy is sought Findings
by the Board that permission to engage in the domestic coastwise or

intercoastal trade mayor may not result in unfair competition or

mayor may not be prejudicial to the objects and policy of the Act

must be predicated on relevant facts among which is the amount of

cargo available for carriage in the domestic trade Teare of the

pinion that agreements or understandings between Isbrandtsen and

any shipper covering present or future movements of cargo in the

domestic trade is relevant and material to the issues raised in this

proceeding and therefore must be furnished by Isbrandtsen

The examiner properly refused the request of domestic interveners

that Isbrandtsen disclose its so called merchant activities

With reference to that portion of the cross appeal requesting that

the entire subsidy application including confidential information

be furnished we point out that the application was submitted to the

Board pursuant to section 601 of the Act for the exclusive use of the

Board in carrying out its functions under that section Such con

fidential information is not subject to scrutinization in either a 605 c

01 an 805 a proceeding since it is not material to the issues under

those sections

Isbrandtsen s vessel replacement program although a matter in

which the Board is interested has no relationship to the issues raised

here Compiling traffic data from 1950 to date would entail far more

work and expense than from 1951 to date and since we believe the

value of such additional data in this proceeding is disproportionate to

such work and expense we feel that the examiner acted properly
within his discretion in setting the period from 1951 to date

An appropriate order will be entered in accordance with the

foregoing
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its
office in Yashington D C on the 5th day of September A D 1956

No S 60

ISBRANDTSEN COMPANY INC ApPLICATION FOR OPERATING DIFFER

ENTIAL SUBSIDY A G R E E MEN 1 EASTBOUND ROUND THE T ORLD

SERVICE

No S 60 Sub No 1

ISBRANDTSEN COMPANY INC ApPLICATION FOR VRITTEN

PERMISSION SECTION 805 a

Interlocutory appeals having b en made to the Board in these pro

ceedings and the Board having served its reports therein on June 12

1956 and September 4 1956 which reports are hereby referred to and

made parts hereof

It is ordered That neither the Maritime Administrator s determi

nations of essential trade routes made pursuant to section 211 of the

Merchant Marine Act 1936 as amended nor the data upon which

such determinations were based are to be received in evidence in these

proceedings
It is fu rthe r ordered That Public Counsel produce statistics show

ing the number of sailings and the amount of cargo from and to the

ports involved on the proposed service of applicant
It is fU1 the1 ordered That neither data pertaining to applicant s

foreign flag affiliations on routes and services other than applicant s

eastbound round the world service data pertaining to way cargo
carried by applicant agreements between applicant and shippers
covering present and or future cargo movements in the foreign com

merce of the United States data pertaining to applicant s so called

merchant activities the confidential index to applicant s subsidy
application nor applicant s vessel replacement program be produced
by applicant

5 F M B
I



1t is further ordered That applicant furnish details of agreements
between any shippers and applicant covering present and or future

movements of cargo in the domestic intercoastal or coastwise com

merce of the United States and
It is further ordered That all traffic data required shall be from

the year 1951
By THE BOARD

SEAL Sgd A J WILLIAMS

Secretary
5 F M B
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No M 71

GRACE LINE INC ApPLICATION To BAREFOOT CHARTER Two VICTORY

TYPE VESSELS FOR OPERATION ON TRADE ROUTE No 25 SERVICE B

REPORT OF THE BOARD

CLARENCE G MORSE Ohairman BEN H GUILL Vice Ohairman

THOS E STAIU M tJR 111ember

By THE BOARD

This proceeding was instituted pursuant to Public Law 591 8Ist

Congress upon the application of Grace Line Inc for the bareboat

charter of two Government owned Victory type dry cargo vessels

for operation for one year on Trade Route No 25 Service B

Hearing was held before an examiner on July 25 1956 pursuant
to notice in the Federal Register of July 18 1956 Oral argument
was had before the examiner in lieu of briefs The examiner s initial

decision was seryed on July 30 1956 in which he recommended that

the Board should make the necessary statutory findings and shouid
recommend inte1 alia that applicant bear all break out readying and

lay up costs incurred on the two chartered vessels Exceptions to the

initial decision were filed by opposing intervener American Tramp
Shipowners Association Inc ATSA alid by applicant

Ve are in substantial agreement with the conclusions of the

exammer

The record indicates 1 the two vessels sought to be chartered are

to be used on Trade Route No 25 applicant s Line B service between

United States Pacific Coast ports and the west coast ports of Mexico

Central and South America on which service applicant as the only
United States flag berth service operates six vessels with fortnightly
sailings 2 none of applicant s owned tonnage is under charter to

any other operator 3 the vessels sought are desired for delivery at

a Un ted States Pacific coast port and 4 applicant desires the

charter because of increasing commercial and Government sponsored
aid cargoes on Trade Route No 2 requiring transfer of the Santa
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Elisa from operation on Trade Route No 25 to Trade Route No 2
in August 1956 an increase in commercial and Government sponsored
aid cargoes southbound on Trade Route No 25 within the next 8 to

12 months and an increase in ore and nitrate tonnage northbound on

Trade Route No 25 through February 1957 The record further
establishes that after applicant attempted to secure privately owned
United States flag vessels for charter the only firm offers were for

two Liberty type vessels at 75 000 per month and one C l type vessel
in excess of 70 000 per month

Of the two vessels sought one would replace the Santa Elisa which
would be transferred to operation on Trade Route No 2 and operating
differential subsidy aid is requested for this vessel The second vessel
with which the applicant intends to carry aid and other bulk cargoes
southbound and bulk commodities northbound is sought without

subsidy Applicant plans to integrate one vessel on its sequence voyage
and turnaround schedule while the second vessel although operated
on this trade route will not serve a full range of United States
Pacificcoast ports

In connection with the request for subsidy on one of these vessels
we note that applicant filed an application for operating differential

subsidy on June 25 1956 but that application will not be considered
here

Public interest Trade Route Nos 2 and 25 have been determined

to be essential foreign trades routes Predicated upon these findings
the Santa Elisa when transferred from operation on Trade Route
No 25 to operation on Trade Route No 2 will be used in a service
which is in the public interest We also find that the vessel sought to

be chartered to replace the Santa Elisa on Trade Route No 25 is to

be used in a service which is in the public interest Although the
second vessel sought to be chartered will not be integrated in appli
cant s voyage sequence and turnaround schedule on Trade Route
No 25 it will operate on this route without serving the full range
of United States Pacific coast ports and will carry Public Law 480
83d Congress cargoes It is our opinion that the vessel is to be used
in a service which is in thepublic interest

Adequacy of service We agree with the examiner in his findings
that the service is not adequately served The record shows that on

Trade Route No 2 applicant s vessels are sailing at capacity south
bound and have frequently refus d cargoes Further on Trade Route
No 2 applicant s vessels are carrying full underdeck cargoes and sub
stantial deckloads southbound and both commercial and Public Law
480 cargo has had to be turned down on this route justifying the
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transfer of the Santa Elisa to this trade route The record indicatES

that applicant is not able to accommodate all the cargo offered on

Trad Route No 25 and that its vessels are running at approximately
100 percent full cubic capacity southbound and approximately 90

percent northbound There is substantial evidence that both com

mercial and Government sponsored cargoes will materially increase
within the next ten months on Trade Route No 25 Approximately
310 000 tons of Public Law 480 cargoes are yet to be moved south
bound from United States Pacific coast ports The evidence indicates

that northbound traffic over Trade Route No 25 of ores and concen

trates during the next 12 months will be considerably increased over

any corresponding period In regard to the northbound movement

a witness for ArSA testified that a substantial imbalance of north
bound over southbound cargo existed in tramp operations on Trade
Route No 25 It is noted from the record that the basis of this testi

mony was a Census Report No FT 1000 but it was not introduced
into evidence no exhibit was made ftom it and the witness did not

know what commodities it covered The examiner gave no weight
to this evidence on the ground that the record as to the figures sup

porting the witness s statement was neither deal nor complete Ye

agree with this conclusion

Availability of vessels 1easonableness of 1 ates and conditions

Applicant endeavored without success to secure offers of charter of

United States flag C 2s from several owners of such vessels Efforts

were made through several brokers to charter other United States
flag vessels but the only offers obtained were firm offers for two

Libertys at 75 000 each and one C 1 vessel in excess of 70 000 pel
month These offers were rejected by applicant as its projections
showed substantial losses at those figures

In June applicant was again advised by brokers that the time

charter market was 70 000 for C 2s and Victorys and 65 000 for

Libertys Again in July applicant was advised that the time charter
market was 75 000 to 85 000 for C 2s 75 000 to 78 000 for Victorys
and 66 000 to 68 000 for Libertys Applicant testified that no firm
offer for any of these vessels was made since its calculations showed

acharter at that rate would entail too much loss

ATSA states that two C 2s were fixed on June 25 1956 for 10 to

12 months at 75 000 and another C 2 for 6 to 8 months with delivery
in August at 80 000 These vessels ATSA stated yere available to

any reputable charterer At the time of the hearing ATSA was not

aware of any Victorys available for charter but there were 6 to 8

Libertys available at current rates which it placed at 65 000 a month
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We note that tile witness for ATSA did not represent the owner of

any vessel who could offer them at the rates stated

While there is testiplOny to the effect that some Liberty type vessels

are now available for charter we note that there was no claim that

Victorys or C 2s are now available Indeed applicant did not re

ceive any firm offers at any price for Victorys or C 2s the types which

it desires to charter In June applicant purchased a C 2 type vessel

for operation on Trade Route No 25 as a replacement for the Santa

Elisa but delivery will not be effective until January 1957 because

delivery will be at an Atlantic coast port it will not be available for

southbound service on Trade Route No 25 until April 1957 vVe

consider it significant that no firm offers for Victorys or C 2s have
1

been made and conclude from the record that vessels which are suit

able for this service are not available

DISCUSSION

Applicant excepts to the recommendation that it bear all break out

readying and lay up costs incurred on the two chartered vessels

ATSA exepted to the findings 1 that the charter would be in tlle
public interest 2 that the service is not adequately served and 3

that privately owned American flag vessels are not available at rea

sonable rates

The exceptions filed by ATSA have beEm fully covered in the pre

ceding discussion

As noted above applicant s exception relates only to the recommen

dation that it bear all break out readying and lay up costs and

insists that the letter and spirit of Public Law 890 84th Congress
approved August 1 1956 H J Res 613 suggests a change in policy
which should be reflected in the Board s recommendation

Recent recommendations of the Board resulting from Public Law

591 proceedings have included a recommendation that break out

readying and lay up costs be borne by the charterer although in most

instances the applicant has maintained that he will not accept the

vessels sought on such a condition While the Board has recommended

that the applicant bear such c sts in some cases the charterers have

been able to secure vessels having already been broken out and the

break out readying and lay up costs have been less than the 150 000

to 200 000 which has been e timated in this proceeding Additionally
we recognize the fact that break out readying and lay up costs vary
from vessel to vessel which results in lack of uniformity and therefore

makes for inequities among charterers
5 F M B
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Under the provisions of Public Law 890 the Secretary of Com

merce is authorized to use the previously created vessel operations
revolving fund in connection with charters awarded in activation

repair and deactivation of vessels Although the revolving fund may
be used the law does not direct its use and on the contrary the Sen
ate Report 8 Report No 2627 84th Cong 2d sess points out that

the law s flexibility permits the SecretaTY of Commerce to drive the

hardest bargain possible under conditions existing at the time of

charter

In view of the large cost of break out readying and lay up the

unusual heavy cargo offerings anticipated here the Secretary of

Commerce may deem that the public interest warrants the cost of

break out readying and lay up be paid from the fund with a recoup
ment of such costs through charter hire In our opinion it is essential

that charter rates be uniform and consistent with the policies of the

Merchant Ship Sales Act of 1946 as amended It is our view that

in fixing charter rates under the Act consideration should be given
to the fair andre lsonnble rates determined by N S A vVe rec

ommend therefore that the Secretary of Commerce authorize the

payment of break out readying and lay up expenses from the vessel

operations revolving funcl and that in such event he give considera

tion to the recoupment of such costs through charter hire In fixing
the chaTter rate consistent with the policies of the Act and giving
consideration to the N S A fail and reasonable rate if such charter

rate is not sufficient to recoup such costs within the period of the charter

requested by applicant consideration should be given by the Secretary
of Commerce to lengthening the period of the charter

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts adduced at the hearing the Board finds

and hereby certi fies to the Secretary of Commerce

1 That the service under consideration is in the public interest

2 That snch service is not adequately served and

3 That privately owned American flag vessels are not available for

charter from private operators on reasonable conditions and at rea

sonable rates for use in such serviee

Ve reeommend that any eharter which may be granted herein

should be for the requested period of 12 months subject to the right
of cancellation by the charterer on 15 days notice such right at the

option of the Administrator to be eonditioned upon full payment to

the Government of the remainder of one year s charter hire which

will be considered as recoupment of break out and lay up costs and
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the right of cancellation by the Government on 15 days notice that

the basic charter hire rate be directly related to the N S A fair

and reasonable rate b t shall in any event be at a rate of not less

than 15 percent of the floorprice of the vessel

Action with respect to subsidization for one vessel which the appli
cant seeks to charter shall await further action of the Board In

the event subsidization is allowed the charter party executed should

include provisions to protect the interest of the Government under its

operating differential subsidy agreement with applicant
vVith reference to break out readying and lay up costs we recom

mend that the Secretary of Commerce establish uniform rates of

charter hire which take into consideration the N S A fair and

reasonable rates and authorize the use of the vessel operations re

volving fund for the activation repair and deactivation cost pro
vided for in Public Law 890 84th Congress

The Board further recommends that except in special circumstances

where the urgency of the situation overrides our desire to recoup
a verage activation repair and deactivation expenses as a desired

goal charters should be for a period which will enable the Admin

istration to recoup substantially all such expenses Where the charter

is earlier terminated at charterer s option then at the option of the

Administrator a consideration for such early termination should be

charged against charterer in an amount which when added to charter

hire already paid will aggregate one year s charter hire

Inasmuch as the Government will have recouped substantially all

of the average activation repair and deactivation expenses during
the first year of operation in charters which are made for a period
extending beyond one year consideration should be given to reducing
the rate of charter hire in the second and subsequent years always
consistent however with the policies of the Merchant Ship Sales Act

of 1946 as amended

SEPTEMBER 6 1956
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No S 57

STATES MARINE CORPORATION AND STATES 1ARINE COHPOIL TION OF

DELAWARE ApPLICATION FOR OPERATING DIFFERENTIAL SUBSIDY ON

THEIR TRI CONTINENT PACIFIC COAST FAR EAST AND GULF MEDI
TERRANEAN SERVICES

REPORT OF THE BOARD ON ApPEALS FRO1RuLINGS OF THE EXAMINER

CLARENCE G MOHSE 0 hai117w n BEN H GmLL Fice 0hai1 1nan THOS
E STAKElf TR lfembel

by TilE BOARD

This matter has been presented on interlocutory appeal under Rule

10 m of our Rules of Practice and Procedure from rulings on No
vember 30 1955 of the examiner in this proceeding and the State
ment of Grounds for rulings dated January 12 1956 The Board

previously disposed of one of the appeals on June 8 1956 and the

remaining rulings appealed from by applicant and a subsequent
cross appeafiled by certain of the interveners will be disposed of

now The examiner ruled inte J alia 1 that nppllnt supply
yoyage by voyage detail of cargo liftings for affiliated interests in

cluding date of lifting port of londing and of discharge commodity
and long tons carried 2 that applicant supply information as to

its foreign connections such as its related foreign corporations the

foreign flag vessels in which it or its affiliates haye an interest for

which it serves as agent or which it charters and 3 that applicant
disclose the grounds upon which it proposes to ret ain any interest as

to yhich divestiture is not proposed From these rulings applicant
takes this appeal

The subject matter of the cross 1ppeals filed by interveners

Lykes Bros Steamship Co Inc Pacific Far East Line Inc and

Veye rhaeuser Steamship Company relates chiefly to the denial by the

examiner of rulings ordering the production by applicant of the

folloing 1 a complete copy of the application and all exhibits
and amendments 2 a list of cornmon stockholders in States lllarine
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and Anderson Clayton Co and holdings of each 3 with respect
to F M B Agreements Nos 8001 and 8002 between States Marine

and Bloomfield Steamship Co and its stockholders the record of per
formance thereunder i e cargo for which States Marine is responsi
ble versus total cargo carried by Bloomfield segregating bulk cotton

other general and fees received 4 a list of all persons owning
directly or indirectly more than two percent of the stock of States

Marine or of Anderson Clayton 5 a statement of foreign business

activities of each stockholder owning directly or indirectly more

than two percent of the stock of States Marine or of Anderson Clay
ton with particular reference to shipping merchandising steve

doring andterminal operations
Oral argument on the issues was heard on June 20 1956 Public

Counsel and StateE Marine appeared in support of the appeal from

the rulings American President Lines Ltd appeared in opposition
to the appeal and Lykes PFEL and Weyerhaeuser appeared in op

position to the appeal and in support of their own cross appeal

DISCUSSION

This proceeding is one held pursuant to the provisions of section

605 c of the 1erchant Marine Act 1936 the Act and all the

dem ands for information which are the subject matter of this appeal
and cross appeal must be viewed in the light of materiality and

relevance to issues within the purview of that section which reads

No contract shall be made under this title with respect to a vessel to be op

erated on a service route or line served by citizens of the United States which

would be in addition to the existing service or services unless the Commission

shall determine after proper hearing of all parties that the service alrea dy pro

vided by vessels of United States registry in such service route or line is in

adequate and that inthe accomplishment of the purposes and policy of this Act

additional vessels should be operated thereon and no contract shall be made

with respect to a vessel operated or to be operated in a service route or line

served by two or more citizens of the United States with vessels of United

States registry if the Commission shall determine the effect of such a contract

would be to give undue advantage or be unduly prejudicial as between citizens

of the United States in the operation of vessels in competitive services routes

or lines unless following public hearing due notice of which shall be given to

each line serving the route the Commission shall find it is necessary to enter

into such contract in order to provide adequate service by vessels of United

States registry The Commission in determining for the purposes of this sec

tion whether services are competitive shall take into consideration the type

size and speed of the vessels employed whether passenger or cargo or combi

nation passenger and cargo vessels the ports or ranges between which they run

the character of cargo carried and such other facts as it may deem proper

F 1B
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With reference to applicant s appeal the issues to be determined
are 1 whether data pertaining to applicant s voyage by voyage
cargo liftings for affiliated interests are material and relevant to ap
plicant s existing service and the adequacy of existing United States
flag service and 2 whether applicant s pecuniary interest in foreign
corporations maritime and or nonmaritime is material and relevant
to the question of whether an award of subsidy would tend t create

undue advantage to applicant or undue prejudice to interveners
As to the voyage by voyage cargo lifted for affiliated interests ap

plicant contends that it is willing to supply such information on an

annual or semiannual basis but that the voyage by voyage require
ment is both too burdensome and may result in a detriment to the

shipper It is the belief of the Board that statistics compiled on a

semiannual basis identifying all of the cargo carried for affiliated in
terests is sufficient for the purposes of this 605 c hearing In con

nection with the cardage of cargo for affiliated interests by applicant
intervenershave requested details ofall of the affiliated interests ship
ments on all vessels regardless of flag It is the belief of the Board
that such statistics are not required for purposes of these proceedings

Data pertaining to applicant s foreign flag interests are matters for
determination pursuant to section 804 Unless they are clearly shown
to be relevant to issues raised under section 605 c as well they have
no place in this proceeding The question presented therefore is
are applicant s foreign flag operations and affiliations relevant to the
issues of 1 existing service or 2 undue advantage and undue

prejudice
Since applicant has agreed to furnish data pertainingto the foreign

flag sailings on the routes and services involved we are not here con

fronted with any question concerning such data

Under section 605 c foreign flag operations have no place in the
determlnation of whether or not applicant has an existing United
States flag service on the route or routes on which subsidy is sought

There remains the question of relevancy of data concerning appli
cant s foreign flag relationships and operations on routes and services

other than those involved in these proceedings to the issue of existing
United States flag service and to the issue of undue advantage or

prejudice
In determining whether the effect of a subsidy award would result

in undue advantage or will be unduly prejudicial the prime responsi
bility is one ofproviding adequate service by vessels ofUnited States
registry in the competitive services routes or lines Foreign flag
relationships and operations which pertain to routes and services other

than those involved in these proceedings or represent nonmaritime
5 F M B
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foreign activities are not relevant or material to the resolution of the
issue of undue advantage and unduly prejudiciaL

Such foreign flag operations as may be conducted by applicant are

subject to a thorough scrutiny by the Board as one of its responsi
bilities antecedent to the award of subsidy and the making of the
contract but such determination is not made pursuant to section
605 c but rather to section 804 of the Act Under section 804

foreign operations and affiliations are unlawful unless the Adminis
trator under special circumstances and for good cause shoWI1 vaives
the provisions of that section The Board in its consideration of the
application will determine the effect ofan applicant s foreign flag op
erations and affilintions upon all essential American flag services

The Board rules therefore that applicant should not be compelled
in this proceeding to furnish data relating to its foreign flag rela

tionships other than the data which it has agreed to furnish AU

foreign flag investments relationships and operations will be scruti
nized properly by the Board when revie ving the application in light
of section 804

Approval under section 605 c alone is not tantamount to the
award of a subsidy nor is such action an indication that the award of
a subsidy contract necessarily follows

The Board s determination under the Act and its disposition of

pending problems are made in an orderly fashion although not neces

sarily in stdional sequence Itwould serve no useful purpose to COll

glomernte into one proceeding all the several matters which require
serious consideration by the Board antecedent to the contract a ward
As a matter of fact to the extent there remains to be made any de
termination all prior actions are subject to or dependent thereon be
fore finality has been achieved

Although interveners have raised questions regarding the citizen

ship of applicant in light of foreign flag relationships that areknown
to exist the Board nevertheless rules that these citizenship questions
will be given thorough examination when the application is considered

pursuant to the provisions of section 601 and such questions need not

be the subject of inquiry under the present 605 c proceeding
With reference to the first item of the cross appeal the applica

tion for subsidy aid including confidential financial information

was submitted pUlsul1nt to section 601 of the Act for the exduslve

use of the Board in carrying out its functions under that section

Such confidential information is not subject to scrutinization in a

605 c proceeding since it is not material to the issues under that

section
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Certain of the interveners in their cross appeal objected to a rul

ing by the examiner denying a request for a list of the common stock

holders of States Marine and of Anderson Clayton and details as to

the holdings of each such stockholder The Board fails to see the

relevancy of this material in thepresent 605 C hearing andtherefore

sustains the examiner s ruling The names of all persons owning stock

in States Marine have been submitted to the Board pursuant to sec

tion 601 b

Interveners request for a record of performance between States

Marine and Bloomfield Steamship Company and its stockholders is

based on an alleged possible violation of sections of the Act which

have no bearing on this proceeding and should not be considered
Reference to the further request of the interveners for a statement

of all foreign business activities of each stockholder of the applicant
and of Anderson Clayton is unnecessary in view of our determina

tion that applicant s foreign flag interests are immaterial and ir

revelant here These matters are properly for consideration under

section 804 rather than in the present proceedings
An appropriate order will be entered in accordance with the fore

gOIng
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its
office in Washington D C on the 5th day of September A D 1956

No 857

STATES MARINE CORPORATION AND STATES MARINE CoRPORATION OF

DELAWARE APPLICATION FOR OPERATlNG DIFFERENTlAL SUBSIDY ON

TJUffi TRI CONTlNENT PACIFIC COAST FAR EAST AND GULF MEII

fERRANEAN SERVWES

lnterlocutQry appeals having boon m d to the BQard in t pro
ceeding and the BoaId s reports thereon of June 8 1956 and SeIr
wmber 5 1966 being hereby referred to Md made parhereof
ItiQrdered That Public CoullSQl need not produce the Maritime

Administraoor s determinations of ntialtr l routes made pur
suant to ction 211 of the Merchant Marine Act 1936 amenqoo
Qf the datp upon which suchdetenninatioIlS were b d
Itill furt rQrdered That pplicant furnish largo iiftmgs fQr af

filiated interests on p semiaDnualbaID6
Itifurther ordered Thatapplicantneed nQt produce data pertain

ing to its
toreigntlag relationships on routes aod service other than

those involved in this proceeding or datapertaining to its nonmari
time foreign activities

It i8 further rd red That applicant need nQt produce th CQn

tidentiar portioIl of i subsidy a ppioa tiQp list Qf tCQmmon

stookholdreand of its affilia Anderson Olayton Co d ta per
taming to threcord of perfQrmnce betwoon 1lpplicantand Bloom
tleldSteamship Co a list of persons owning directly Qr ndirootly
mor than two p roent of applicant s stock orthat of AndersQn Qlay
ton Co Qr any statement Qf th fQr igJl bustness Mtiviti of e h
stockholder of pplicant or of Anderson Clayton Co

Bythe Board

Sgd A J WPLIAMS

Seffetary
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No 11 70

AMERICAN COAL SHIPPING INC APPLICATION To CHARTER Tannx

LIBERTY TYPE vV 4RBUILTDRy CARGO VESSELS

Submitted AugttstP 956 Decided Oqtober 9 19jQ

Jhe tralJsportat 91 of Ameri an coal j toreigp comm rc QQ Am rican tla

v ss l perated by 1 erican CoallSJ1ipP p JIlG fQund to l rviG
wp b is requir q i th p blic tpt rest PQ is nt dequ tely Serv Q ami
for wb 1 prlVl te1y oW1 d Am rica fla v lsar Qt VaUable tor
Aarter by privte operatQrs op asQpaQle cQpdHiQP ng at relsQI1 able
r t for m m lJqp niqe

JQnn O q Z angJerome PWe f9r pplicant
WellyK fl9p7ciM orUnit q MiPeWQrker of Jn riQ

RiQ4ard w ltu jpr Jrrwric p T amp ShipQwl r AS 9ci
tiQnlno Mark P SqhZer for 1 II Bull t m hip CQInp ny Inc Lugknbach St aITl hip COIllP ny Inc Madpe Trin PQJfLin lng and

M rin N vig tiQ1 GQinp riy Inc FrfJfLM B Stone tQr AnwdG n
E P9rt Line Inc RgrviJ4 4 pgn fQf UnitEJ StLWS Line JQm
P llY WaUer E llta oney IQrAn ric n M rch nt M ril1 IA1

titute
tn and llggert II Jyff for MQort M QQrmigk LiD In

int rv mn

4Z fn Q lgW Qn and 1i Jf4rrl if Gaffe rqpHQ CQm fJ l

Q A NWi G Mn 1J1 Jhairman EN II Gvg yiq QkgirwlJ 1

TMQ E TAililM Jr iJ f2mQer

R 9 r Q rrR 94RD

ax RjJ 1394RQ i

rJhis is prQQ lipg lnder eQtiQn g Q th M rQh nt Ship S l
t QI 1946 s m ndea by Pllblic Law Q l lst QQngr thiAgt

American CQal hipping Inc ACS filed an appliGatim to bare
boat charter 30 Liberty ships from th natiQnal defens reserve fle t
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for use in world wide trade principally to carry American produced
coals to foreign ports and to carry other suitable bulk cargoes includ

ing manganese bauxite and iron ores for an indefinite period The

Martime Administrator referred the application to the Board for a

hearing as required by section 5 e of the Act After due notice

published in the Federal Register hearings were held and oral argu
ment washad before anexaminer

The application was oppose by United States Lines Company
American Export Lines Inc Moore McCormack Lines Inc A H

Bull Steamship Company Inc Luckenoach Steamship Company
Inc Marine TransportLines Inc Marine Navigation Company Inc

American Merchant Marine Institute Inc and American Tramp
Shipowners Association Inc United Mine Workers of America ap
peared in support of theapplication

The examiner recommended that the Board make the findings re

quired by sectiori 5 e of the Act and so certify to the Seeretary of

Commerce subject to certain restrictions and conditions E ceptions
were filed to the examiner s initial decision by applicant and by United

States Lines American Export A H Bull Luckenbach MarineTrans

port Marine Navigation American Merchant Marine Institute and

American Tramp Shipowners Association Replies to the exceptions
were filed by applicant and by A H Bull Luckenbach 1arine Trans

port Marine Navigation American Tramp Shipowners Association

and Public Counsel The matter was argued orally before the Board

Telegrams were received by the Board before and after the record

was closed from persons claiming to have an interest in he outcome

of the proceeding urging the Board to deny the application This

is inappropriate and contrary to the Administrative Procedure Act

and such messages willbe disregarded
We agree generally with the conclusions reached by the examiner

on the three statutory issues but we are not in accord with some of

the restrictions and cOJ1di ions recommended by him

ACS is a newly formed company incorporated in June of thi

year Its stockholders all ofwhom are said to be American citizens

consist Of three groups each Of which Owns One third Of the issued

stock and is represented on the board of directors The three groups
are 1 United line vVOrkers Of America the labor union that

represents substantially all of the bituminous coal miners 2 the

three railroads that oarry coalto Hampton Roads namely the Chesa

peake Ohio Norfolk Western and Virginian which handle

more than 85 percent Of tpe coal expOrted by sea and 3 seven

coal mine operators and producers including some of the largest
5 F M B
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producers and exporters who in 1955 mined approximately 25 per
cent of the bituminous coal exported from the United States and con

trolled possibly 40 to50 percent Of such exports
The authorized capital stock Of the company is 50 million Of

which 5 million has been paid in so far Its OffiCers testified that

there will be no public Offering Of stock but that the balance Of

the 50 millian will be made available when needed The certificake

Of incorporation precludes intercoastal and coastwise Operation
1

ACS has a skeleton staff at present but twa Of its stockholders

C H Sprague and Pacahontas Fuel Own and Operate American flag
vessels in the coastwise coal trade and stand ready and willing to

furnish the necessary experienced Operating personnel as soon as they
are needed

The company owns no vessels but it has just contracted topurchase
one Liberty ship at a cost of 775 000 The 30 reserve fleet Liberties

are sought as a stopgap until the campany can build Or canvert

vessels Applicant has employed a naval architect to prepare plans
and has preliminary sketches for a new 20 500 tan collier The cam

pany contemplates acquiringand converting a T 2 tanker to a collier

but it has no figures on the amount it would invest in new construc

tian or reconversion Further than that applicant has nat revealed

plans far acquiring its awn fleet except tastate that any constructian

orconversion wOuld be inUnrted States yards
According to the chairman Of its board Of directors the purpose

for which applicant was formed was to enlarge the facilities for ex

porting coal On American flag vessels He testified that the company
would serve all shippers without discrimination and that it was

not formed ta transport the coal Of its stockholders alone One Of

the directors said that applicant s brOader Objective is to provide a

stabilizing force On Ocean shipping rates But its president testified

that it was nat intended to depress rates Witnesses also testified in

effect that applicant was formed ta assure an adequate supply of

American flag vessels at reasonable rates to transport some Of the

increase in coal exports anticipated Over the coming years The

opponents Of the a pplication attributed Other motives to the incor

porators which will be considered later

Witnesses testified that caal exparts in particular those to western

Europe are expected to increase very substantially Over the coming
years that exports would increase at the rate Of 10 percent each

year for an indefinite period in the future that caal exports during
1The Interstate Commerce Act prohibits a railroad from owning or having any Interest

in a common carrier by water If the railroad might cOmpete for traffic with the water

carrier 49 U S C 5 Paragraphs 14 15 and 16
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the first six months of 1956 increased 17 percent Over 1955 that

between 30 and 40 million tons Of coal were exported in 1955 and

2212 million tons were expOrted during the first 6 months of 1956

that exports in 1956 will be over 40 milliQn tons possibly 44 million

tons or 10 percent over 1955 and thatbased on the recQrd dumpings
at Hampton Roads this July more than 50 million tons may be

exported in 1956 Estimates Of future exports went as high as 100

million tons hy 1960 These figures it was said do not include

exports Of coal by rail to Oanada which average from 17 to 22

milliontons a year
ACS has had long and short term offers from importers in Europe

to charter its vessels and has received requests to quote rates for con

tracts from Belgian and German brokers for several hundred thOu

sand tons a year An Officer of a large coal producer said that his

cornpany has a contract to export One milliOn tons a year for three

years mostly tO Germany and that in all the company would export
three million tons to Germany Holland France England South
America Japan and Belgium in 1956 He said his company also

has had substantial inquiries thrOugh exporters for prices FOB
mines for export over periods of 2 to 5 years

Witnesses for applicant testified that transport tion c osts repre
sent from 40 to 60 percent of the cost of coal delivered in Europe
that practically all cOal moving from America to overseas ports
moves On foreign flag vessels that American vessels carried from

4 to 5 percent Of the coal exports in 1955 and Only 1 percent during
the first six months of 1956 that coal exporters are at the mercy of

the foreign flag ship owners and that the potential foreign market

for coal could be jeopardized by insufficient bottoms Or excessively
high rates

The resPQnsibility for passing upon charter applicatiOns is shared

by the Federal Maritime Board and the Maritime AdministratOr 2

The Administrator may in his discretiOn reject or ftpprove the

applic tion but he may not approve it until he has m acle certain de

terminations and until the Board has made certain findings and rec

OmmendatIons The Administrator must determine amOng Other

things that the applicant is a citizen of the United States and that

in h s opinion the chartering of the vessel to the applicant would

2 Section 5 of tbe Act as modified by section 204 of Reorganization Plan No 21 of 1950

64 Stat 1273 and Publ1c Law 591 81st Congress 64 Stat 304 divides the r sponsibility

for passing upon charter applications between tbe Secretary of Commerce and the Federal

Maritime Board The Secretary bas delegated bis autbority in such matters to the Mari

time Administration section 6 01 subsection 2 paragraphs 1 llnd 2 of Dppartment

Order No 117 amended published 8S section 5 a 2 1 IInd il in thE Federal

Register September 15 1953 18 F R 5518 5519
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be consistent with the policies of thisAct The Administrator also

pnsses upon applicant s financial and operating qualifications
Section 5 e of the Act provides that war built dry cargo vessels

luay be chartered for bareboat use in any service which in the

opinion or the Board

1 is required in the public interest

2 is not adequately served and

3 for which privately owned American flag vessels are not available for

charter by private operators on reasonable conditions and at reasonable

rates foruse insuch service

If the Board makes these findings it is required to so certify to the

Secretary of Co nmerce and to recommend such restrictions and

conditions which it determines are necessary or appropriate to

protect the public interest in respect of such charters and to protect
privately owned vessels against competition from the chartered

vessels
Pl tblic interest The first question to be determined by the Board

is whether the service in which the vessels will be operated is re

quired in the public interest The application states that the vessels

will be used in world wide trade principally to carry American pro
duced coals to foreign ports and to carry other suitable bulk cargoes

including manganese bauxite and iron ores The vessels will be

operated under the American flag with American crews vVe be

lieve that such service is clearly in the public interest One of the

policies of the Act is to promote an American merchant marine suffi

cient to carry a substantial portion of the waterborne export and

import commerce of the United States
Ve recently determined In sbrandtsen 00 Inc Oharter of lVar

Built T1essels 5 F M B 95 that the carriage of coal from United
States North Atlantic ports to France was in the public inter st and

that Government owned vessels could be bareboat chartered to private
operators for use in that service We found that the transpor ation

of coal to France would assist the economy of that country which

is linked closely to the welfare of the United States and would benefit

the coal and shipping industries of the United States The record

in this case establishes public interest to a greater degree than in

the Isb randtsen case Here witnesses testified that the need for coal

in estern Europe is increasing at a rapid rate and that if the appli
cation is granted coal will be carried on American flag vessels to all

countries of western Europe and possibly to Japan and South Amer

ica Itwill therefore help the economy of many friendly countries

and possibly make it unnecessary for them to seek coal from other

countries which arepotential suppliers ofcoal
5 F M B
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The proposed service would help the American coal industry to

retain its European markets and it would therefore be of benefit
to the coal miners the coal operators the coal carrying railroads and

indirectly stimulate the general welfare of ou economy 10reover
it would directly result in the employment of 1200 American seamen

and the use of American repair yards which are very tangible ele
ments ofpublic interest

Applicant s plans to construct or convert vessels in American yards
for operation under the American flag with American crews in the
coal trad are bold and commendable but they are entitled to be given
little weight in these proceedings nntil more has been accomplished
to carry themout

Opponents all of whom are American flag owners or their repre
sentatives contend that while the transportation of American coal
on American vessels to our allies may be in the public interest such

transportation when performed by a newly formed company and in

particular this applicant with Government owned ships in compe
tition with privately owned American flag vessels is not in the public
interest They say that it may be in the interest of everyone else
but certainly it is not in their interest In fact they contend that it
is directly contrary to the best interests of the American shipping
industry generally both liners and tramps

Some of the opponents contend that the objectives of ACS is to

benefit the coal industry and not the American privately owned mer

chant marine that itwill operate at a loss depress coal rates indeed
break the market which will drive the tramp ships out of the coal

trade and force them to seek other bulk cargoes such as grain ahigher
grade cargo that is carried by American flag linersas well as American

flag tramps that the combination or three such powerful elements

or the coal industry to stabilize ocean freight rates constitutes an

illegal combination in restraint of trade in violation of the antitrust

laws that ACS will carry proprietary cargoes that the solution or

the coal transportation problem should be sought under section 211 h
or the Act and thatACS is not qualified

The Board s primary responsibility in considering applications to
charter Government Qwned vessels is to promote and safeguard the

public interest and the American merchant marine We have there

fore considered very carefully thecharges of the established Amefican

flag owners that the granting of the application in this case would

be injurious to them We agree with their contention that the public
interest issue is not satisfied by a showing merely that the promotion
of the coal industry and the exportation of coal are in the public
interest The test is whether the proposed service is required in
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the public interest 1Ve do not believe however that the proposed
service would injure the American merchant marine or that the other
objections raised by interveners sufficiently outweigh the benefits that
would result to the public generally by the operation of the proposed
service Therefore we must conclude that such service is required
in the public interest

We do not believe that ACS intends to operate at a loss or to break
the market or unduly depress rates Those charges appear to be
based on statements of certain directors of ACS that its objective
was to provide a stabilizing force on ocean shipping rates and that
the rates were higher than they should be There is no direct evi
dence to support such charges On the contrary several directors
testified that the company intended to operate at a profit and that it
did not intend to break ordepress rates Moreover the railroads who
own stock in CS have called attention to the fact that it would be

illegal for them to engage in a loss venture 3 An experienced charter
broker who was familiar with the coal and other bulk cargo trades
testified that in his opinion ACS with 30 vessels could not stabilize
or break the market that it might have a temporary depressing
effect on the market but not for long because 30 ships could carry
only 5 percentof the coal exports He also testified that in his opinion
30 ships would be absorbed by the increased demand for coal tonnage
and would not divert tonnage from coal to other trades

Ve believe that a sufficient showing has been made to justify reason

able persons to conclude that coal exports will be approximately 10
million tons greater in 1956 than in 1955 and that 1957 exports will
be approximately 10 percent in excess of 1956 The 30 chartered ves

sels could carry only 2 5 percent of the 1956 increase over 1955 exports
No vessels are being built for Ameriean flag operation which could be
used to caTry any portion of the estimated increase Even if the in
crease in exports does not reach one quarter of the estimate 30 chartered

ships would not take avay cargoes from American flag operators
The charters ill be subject to review and cancellation by the Maritime
Administrator however which should provide a safeguard against un

due injury to American flag owners

Interveners arguethat applicant is an illegal combination which will

8 IfACS operated at a loss the railroads who own stock in it would probably be in viola

tion of sections 2 3 and 6 of the Interstate Commerce Act 49 U S C 2 3 1 6 7
which prohibit rebating giving undue preference or advantage and receiving different
cOmpensation for the same transportation B O R Co v U S 305 U S 507 523 4

1939 New Haven R R v Interstate Com Com 200 U S 361 1906 and the Elkins

Act 49 U S C 41 1 which also makes it illegal for a railroad to give a rebate United
States v Union Stock Yard 226 U S 286 309 1912 Kerr v Southwestern Lumber Co
o New Jersey 78 F 2d 348 350 5th Cir 1935 cert denied 296 U S 611 1935
In Re What fage Charges of the GaZveston Wharf Co 23 I C C 535 1912
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operate in restraint of trade in violation of the antitrust laws and that
in deciding whether the application is required in the public interest
the Board has the duty to give weight to the antitrust policy of the
nation quoting from Georgia v Pennsyllvania R 00 324 U S
439 456 1945 which cited McLean Trucking 00 v U S 321U S 67

1944 as authority for that statement We agree that it would be

contrary to the public interest to encourage the formation or operation
ofan illegalmonopoly and we would not wish to charter Government
owned vessels to a company which we though intended to use them in
violation ofthe antitrust laws We agree also thatin deciding whether
the application is required in the public interest we should give weight
to the antitrust policy of the nation but we cannot decide authorita
tively such questions as whether the transaction contemplates an illegal
price fixing device an undue restraint of trade or 1n attempt to
monopolize which are forbidden by the antitrust laws We can only
express our opinion on these questions for the purpose of deciding
whether the service is required in the public interest This principle
of administrative law was recognized in the McLean case where the

Supreme Court said with respect to theInterstate Commerce Commis
sion pp 79 80

Thus here the Commission has no power to enforce the Sherman Act as such It

cannot decide definitively whether the transaction contemplated constitutes a

restraint of trade or an attempt to monopolize which is forbidden by that Act

The Commission s task is to enforce theInterstate Commerce Act and other legis
lationwhich deals specifically with transportation facilities and problems That
legislation constitutes the imediate frame of reference within which the Commis
sion operates and the policies expressed init must be the basic determinants of

its action

Within the framework of that concept we do not believe that the

rec9rd justifies the claimsthat applicant is anillegal combination which
will operate in restraint of trade in violation of the antitrust laws any
more than it did in Appalachian Ooals Inc v U S 288 U S 344

1933 4 We do not believe ACS can or will fix prices which would

be illegal under U S v Socony Vacuum Oil 00 310 U S 150 1940
We have already considered the charges that applicant plans to

depress rates or break the market and we have concluded that there is

In this case 137 competing producers of bituminous coal formed a corporation to act

as their selling agent with authority to set the prices They controlled 73 percent of

the coal produced in the Appalachian territory The Supreme Court dismissed the suit

which was brought by the United States to enjoin the company as a combination in

restraint of trade and a monopoly in violation of the Sherman Antitrust Act The Court
said p 375 In the iristant case there is as we have seen no intent or power to fix

prices abundant cOmpetitive opportunities will exist in all markets where defenctants
coal is sold and nothing has been shown to warrant the conclusion that defendants plan
w11l have an injurious effect upon competition in these markets
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insufficient basis to assume that it intends to act improperly or unlaw
fully Applic nt s operation may have a tendency to stabilize rates
but many of its witnesses testified that the company intended to charge
reasonable rates and operate at a profit both ofwhich are worthy ob
jectives An officer or the company testified that there were no agree
ments to fix prices or allocate ustomers or territories to which coal is

shipped and that the company has no intention to break or depress
rates IIe also testified that before he participated in the organization
ofACS he obtained an opinion from his counsel that ACS did not vio
late the antitrust laws Vhile that has no weight in determining
whether ASC does actually violate the antitrust laws it shows good
faith on the part of one ofthe organizers who apparently did not wish
to participate in an illegal undertaking

The chairman of the board ofdirectors testified that ACS will carry
eoal for all shippers first come first serve without discrimination
and that it was not formed to transport the coal of its stockholders
alone Its President testified that the policy has been established
that these ships are going to be operated as an independent shipping
line offered on the market to any charterer and not confined to the
owners or the company It was also te9tified that th mine owners

will not give preference to ACS when shipping The enrorcement 5

of the antitrust laws except where superseded by th Shipping Act
1916 which is not here relevant is primarily the responsibility of the

Department of Justice and we are satisfied that if the Department
deems it necessary it will review the operation or ACS from an anti
trust point or view as it does in other cases The oaTd has a con

tinuing jurisdiction over all operations under the 1916Act Far East

Conf v United States 342 U S 570 1952 oreover the charters

provide for annual review and termination by the Administrator for

any reason upon 15 days notice which will amply protect the public
interest against the continuanee or any improper practices or the
ehartelershould they develop

Opponents contend that it is not in the public interest to permit
Government owned ships to be chartered ror the carriage of proprie
tary cargoes that ACS proposes to use the 30 Liberties to carry coal

cargoes for its stockholders whose basic interests are to make m9ney on

the sale of the cargo rather than the operation of ships They say such
a practice can lead to demoralizing consequences for established steam

6 The penalties for violating the antitrust laws are heavy The United States through
the Antitrust Division of the Department of Justice may enjoin the activity 15 U S C
4 or seek criminal penalties 15 U S C 1 2 or both It may also suefor damages it
sustains as a result of the violation 15 U S C 15a c 283 69 Stat 282 Private
persons aggrieved by antitrust violations may suefor treble damages 15 U S C 1 15
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ship companies who must make a living from ocean transportation
alone They cite Ponce Oement Oorp Oharter of War Built Vessel
3 F M B 550 aBd Grace Line Inc Oharter of War Built Vessels
3 F M B 703 and refer to the legislative history ofthe Merchant Ship
Sales Act of 1946 Without deciding whether vessels may be chartered
for a solely proprietary purpose we do not consider the operation in
this case as proprietary None of the coal transported by ACS will be
owned by it Some of it may be coal that wasmined by one of its coal

producing st0ckholders but most of it will not be owned by a stock
holder because coal is customarily sold f o b the mine ACS does
not itself operate coal mines and its certificate of incorporation will
not permit it to act as a coal dealer or coal broker We have already
referred to testimony ofofficers of ACS to the effect that it will carry
coal for all shippers first come first serve that it will not discrimi
nate in favor of its stockholders and that it will operate as an inde

pendent shipping line and offer its vessels on the market to any
charterer and not confine them to the stockholders

Ve do not agree with the argument that it would be contrary to the

public interest to grant the application because of the provision of
section 211 h of the Merchantliarine Act 1936 Under this section
the Administrator 6 is authorized to investigate and determine the

advisability of enacting legislation authorizing the Board

in an economic or commercial emergency to aid the farmers and cotton
coal lumber and cement producers in any section of the United States in the

transportation and landing of their products in any foreign port ole

Before this section could be applied there would have to be an eco

nomic or commercial emergency which does not exist in this case

The application is not based on the existence of an emergency such as

contemplated by section 211 h ofthe 1936 Act Applicant admitted
that the market for coal in Europe would probably not disappear if
the application were denied and one intervener took exception to the
examiner s failure to find that there is no danger of losing the coal

export market if the vessels are not chartered to applicant Moreover
the procedure for chartering vessels under section 5 of the Act is not

dependent upon any findings or determinations under section 211 h
ofthe 1936Act

Finally on the issue of public interest we do not agree with the
contention that applicant fails to qualify t6 charter vessels because it

6 Section 204 of Reorganization Plan No 21 of 1950 64 Stat 1273 transferred to the
Secretary of Commerce all functions of the United States Maritime Commission except
those otherwise transferred to the Federal Maritime Board in Part I of the Plan which

did not include functions under section 211 h of the Merchant Marine Act 1936 The
Secretary bas delegated his autbority in such matters to the Maritime Administrator
See footnote 2
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has no practical experience in the operation of vessels or any other

factors that would be considered by a prudent businessman in entering
into a transaction involving a large investment of his capital as

required by section 713 of the 1936 Act which is made apart of section

5 of the 1946 Act The responsibility to pass upon applicant s quali
fications rests with the Maritime Administrator and not the Board 1

However we invite the Administrator s attention to the fact that the

record shows that although ACS has never operated a vessel and has

only a skeleton staff its president is a steamship executive of 40 years

experience andtwoofits stockholders who own and operate American

flag vessels in the coastwise trade have agreed to furnish the necessary

experienced operating personnelas soon as they are needed Moreover

its officers and board of directors are responsible men ofwide business

experience who may be relied upon to act as prudent businessmen in

managing the affairs of thecompany

Adequacy of service The second question for the Board to decide

is whether this is a service that is not adequately served by
American flag vessels It is well settled that the adequacy of service

contemplated by section 5 e of the Act is the adequacy of American

flag opErations in the service Amer Pres Lilnes Ltd Oharter of
War Built Vessels 3 F M B 646 648 House Report No 2353 81st

Cong 2dsess page 6

American flag vessels carried from 4 to 5 percent of American coal

exports in 1955 and only 1 percent of such exports during the first

6 months of 1956 although coal exports increased 17 percent over

1955 according to testimony given by the chairman of the hoard of

ACS This testimony was unchallenged and must be accepted as

establishing conclusively that the export coal service is not adequately
served by American flag vessels Even the opponents of the appliea
tion acknowledge thrut American flag ships have not traditionally
engaged in the coal trade

Opponents contend that the reason th service is not adequate is

because the rates have been roo low to support an American flag
operrution The reasons for the inadequacy of the service are not at

issue and weare limited to the question of whether the coal service

is adequately served by American flag vessels The answer is in

escapable As one witness said American flag vessels have prac

tica1ly abandoned thecoal shipping field

Opponents also say that the need for vessels to carry coal is no

greater now than it was when the Board declined to charter vessels

for the carriage of Government sponsored cargoes on July 9 1956

7 Section 204 of Reorganization Plan No 21 of 1950 and Department Order No 117

See footnote 6
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Marine Transport Lines Inc Oharter of War Built Vessels 5
F M B 112 Docket No M 69 One intervener suggested that

the present ease should be ronsolidated with Docket No M 69 until

a need is shown for more vessels and that if coal cargoes develop a

formula should be worked out to allocate vessels to existing American

flag owners and operators in proportion to the numher of vessels
owned by them

We believe that a greater showing of need for American flag ves

sels to transport coal has been made in this case than in Docket
No M 69 There applications were filed hy 14 companies to charter
a total of 77 vessels for use in world wide trading for the carriage
of International Cooperation Administration rand other Government
sponsored cargoes While the inc easing volume of coal exports to

Europe was regarded by lOA as the main factor in bringing about
what it considered to be a scarcity of tonnage the alleged need for

ships to carry coal in Docket No M 69 represented only a small

percentage of the total Government carg for which vessels were

sought It waestimated that 24 million tons of tramp vessels
would be needed in 1957 for grain fertilizer sugar lumber scrap
and coal whereas in this case it has been estimated that coal exports
in 1957 will exceed 1956 exportsby 10 percent or from 4h to 5 mil

lion tons

It is true that no showing has been made in this case that coal

shipnlents have been held up because ofa lack of ships We do not

think it is necessary however to wait until the pinch has been felt
in view of the strong showing of estimated exports for 1957 Ac

cordingly we see no need to withhold action in this case or to

consolidate it with Docket No M 69 In view of the number of

applicants and ships requested in that case however which included

some vessels for the carriage of coal we believe that any applicant
in Do ket No M 69 should be afforded the same opportunity to

charter vessels for the carriage of coal as the applicant in this case

Availability of vessels for chart r The record in this case estab

lishes that privately owned American flag vessels are not available

for charter by private operators on reasonable conditions and at

reasonable rates

Weagree with interveners that before applying for Government
owned vessels applicant should have tried to charter privately owned

American flag vessels which it admittedly made no effort Ito do We

repeat what we said in Pacific Far East Line Inc Oharter of War

Built T1essels 5 F M B 13 138 which is equally applicable here

we feel that applicant with more specificity should have esta blished

the extent to whieh the market for privately owned American flag 1essels
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was canvassed when tby whom anq in what manner We feel that applicant
should have produced a witness who could testify directly on this matter

The record shaws nevertheless that nO American flag owner has

offered a ship to ACS rar charter at any rate since natice ar this

hearing was given on July 20 1956 althaughapplicant s need for

vessels was well knawn to the industry sa well knawn in ract that

witnesses testified that the filing ar the applicatian had a depressing
effect an the charter market While we dO nat candane applicant s

railure to try to charter vessels we believe the American flag awners

whO appase the granting or the applicatian and whO awn ships
which they say may be rarced aut ar business ir the applicatian is

granted shauld use self help to the extent ar affering their vessels

to a praspective charterer The facts speak rar themselves

American flag liner operatars dO nat contend that they are in

terested in carrying caal American flag tramp awners do not have

sufficient ships to oarry any substantial quantity ar the anticipated
caal exparts even irthey devate them all to carrying caal which they
will nat dO because if the awners made them available rar caal they
wauld nat be available rar grain and ather cargaes under the 5050

law B

A witness rar the American flag tramp shipawners testified that

51 American flag tramp vessels wauld became available within nine

manths In giving details regarding the availability ar these ves

sels hawever he spake ar anly 27 to 30 vessels that possibly wauld

beavailable between now and the end ar the year Clearly all af

these vessels wauld nat be devated to the caal trade at reasanable
rates NSA rates ar lawer because ir that were dane they wauld

nat be available rar better paying grain cargoes under the 50 50 law

Ir all 27 ar these vessels were devated to the coal trade hawever as

well as the 34 others that make up the 51 vessels mentianed as pas

sibly available they cauld not begin to carry any substantial partian
ar the anticipated increase incoal exports

A witness for an American flag owner appearing in oppositian to

theapplicatian testified that there was an aversupply ar American

ships to carry all bulk type cargaes but he gave nO figures to suppart
that canclusian He estimated that there were appraximately 125

privately awned American flag Liberty ships but when asked to

estimate haw many ar these wauld be avaHable to haul coal by the

end ar the year and haw many were under charter to MSTS he was

unable to dO sa

8 PublicLaw 664 83d Congress approved August 26 1954 c 68 Stat 832
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Although the world fleets are increasing no dry cargo vessels are

now under construction for American flag operation One witness

testified that the new construction being bunt throughout the world
would not result in an oversupply of coal carrying vessels if the

estimated coal exports materialize
Restrictions and conditions The examiner in his initial decision

recommended that if the charters are granted they should contain

the following restrictions and conditions
1 That applicant shQuld OO required for a given period tocharge

not less than a reasonable minimum rate determined by the Ad

ministrator and that applicant should submit to the Administrator

details of its operating costs with the understanding that the mini

mum rate might then be changed by the Administrator
2 That applicant should not be permitted tooperate in the ooast

wise orintercoastal trades
3 lhat in view of the dependence of the berth operators on parcel

lots of bulk commodities other than coal applicant should not be

permitted to carry hulk commodities other than ooal either outbound
Qr inbound provided however that the privilege of carrying other

cargoes ol1Jd be accorded hy the Administrator upon petition of

applicant and after the Administrator was satisfied that the berth

operators would not Ibe unduly injured thereby
4 That any charters which might be granted should be for aperiod

Qf 12 months subject to the usual right of cancellation by either

party on 15 days notice
5 That havter hire should be at a rate not less than 15 percent

of the unadjusted statutory sales price or the floor price of t e

vessels chartered w hicheveris higher and

6 That all break Qut lay up and incidental expenses should be

borne by the applicant
Appiicant eicepwd to recommendations 1 3 4 and 6

Thi e amiller s recommendation for a minimum rate was based
on hibelief thatit was possible for applicant with its large resources

to Qharge a rate that would result in substantial loss to applicant and

produce chaos among the other operators in the trade We believe

that possibility is SQ remQt as to be almost impossible We have

previously given our rea OUS for concluding that applicant will not

QPerate at a loss or depress the rates Although applicant s stock

holders represent a large and dominant portion of the coal industry
it positioii in the ovel a transportation of coal is relatively small

Th 30 ships operated by applicant would not be able to carry more

tlan appr imately Ph million tons of coal a year in the Hampton
5 l M 3
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Roads Antwerp Rotterdam service which is only about 5 percent of

the estimated coal exports of 45 million tons for 1956 and 50 million

tons for 1957 Since foreign flag vessels carried 95 percent of the

coal exports in 1955 and approximately 99 percent of the exports
so far this year they dominate the market and could easily make

the minimum rate fixed for ACS their maximum rate and seriously
hinder ACS from obtaining cargoes oreover ACS with 30 vessels
will be able to carry less than 25 percent of th estimated increase in

coal exports over 1955 so that there is little likelihood that it would
take cargoes away from American flag operators We do not believe

therefore that it is necessary that a minimum rate be determined by
the Martime Administrator to protect the public interest or privately
owned vessels from competition

We agree with the examiner that applicant should be limited to

coal cargoes outward but we do not believe the inward cargoes should
be so restricted because it would have the practical effect of forcing
ACS to return light The principal inward cargoes available to ap
plicant are ores and we believe ACS should be permitted to carry ora

inbound in order to obtain revenues needed for its successful opera
tion in the coal trade

We believe that the charters should be for an indefinite period ACS
has asked for the vessels as a stop gap until it can build or convert

vessels Its construction plans have not been completed but We be

lieve a year is a reasonable time in which to complete those plans
and undertake definite commitments for new ships Ve believe also
that after the charters have been in effect for a period of six months
theMaritime Administrator should review the progress made by appli
cant in carrying ont its new construction program to determine
whether sufficient progress has been made to warrant continuation of

the charters and lacking reasonable exeuse for insufficient progress

shouldexercise his option to terminate the cHtrters

The examiner s recommendation that applicnnt ShO 11d be l equired
to pay all break out lay up and incidental expenses conformed with

the Board s policy when his initial decision was served Since that

time however the Board has recommended to the Secretary of Com

merce that with reference to break out readying and lay up costs

the Secretary of Commerce should establish uniform rates of charter

hire which take into consideration the NSA fair and reasonable rates

and authorize the use of the vessel operations revolving fund for the

activation repair and deactivation cost provided for fn Public Law

890 84th Congress Grace Line Inc Oharter of War Built V 88eZ8

5 F M B 143 We believe that the same recommendation shottld be

made in this case
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FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts adduced at the hearing the Board finds
and hereby certifies to the Secretary of Commerce

1 That the service under consideration is required in the public
interest

2 Thatsuch service is notadequately served and

3 That privately owned American flag vessels are not available
for charter by private oQerators on reasonable conditions and at

reasonable rates for use in stich service

The Board determines that the following restrictions and condi

tions are necessary or appropriate to protect the public interest in

respect of such charters and to protect privately owned vessels against
competition from thechartered vessels

1 That any charter which may be granted herein should be for an

indefinite period subject to the right of cancellation by the charterer

on 15 days notice such right at the option of the Administrator to
be conditioned upon fullpayment to the Government of the remainder

of one year s charter hire which will be considered as recoupment of
break out and lay up costs and the right of cancellation by the Gov
ernment on 15 days notice

2 That the basic charter hire rate should be directly related to

the NSA fair and reasonable rate but in no event should it be at a

rate less than 15 percent per year of the statutory sales price com

puted as ofthe date of charter
3 That with reference to break out readying and lay up costs

the Secretary of Commerce should establish uniform rates of charter
hire which take into consideration the NSA fair and reasonable rates

and authorize the use of the vessel operations revolving fund for the
activation repair and deactivation cost provided for in Public Law

890 84thCongress
4 That when the Government has recouped all of the activation

repair and deactivation expense consideration should be given to re

ducing the rate of charter hire always consistent however with the

policies ofthe Merchant Ship Sales Act of 1946

5 That ACS shall at all times be limited to carrying bulk cargoes
In view of the dependence of the berth operators on parcel lots of bulk
commodities other than coal applicant should not be permitted to

carry bulk commodities other than coal outbound or ores inbound

provided however that the privilege of carrying other bulk cargoes

may be accorded by the Maritime Administrator upon petition of

applicant and after the Maritime Administrator is satisfied that the

otherAmerican flag operators will not beunduly injured thereby
5 F M B



170 FEDERAL MAR E BOARD

6 That applicant should not be permitted to operate the vessels
in thecoastwise orintercoastal trades

7 That after charters have been in effect for a period of six months

the J1aritime Administrator should review the progress made by ap
plicant in carrying out its new construction program to determine

whether sufficient progress has been made to warrant continuation

ofthe charters

8 That favorable consideration should be given to other applica
tions made by qualified American flag owners to charter vessels for

operation in the coal trade on the same terms and conditions as are

granted to the applicant in this case
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No 772

UNITED STATES ATLANTIC AND GULF PUERTO RICO CONFERENCE ET AL

V

AMERrCAN UNION TRANSPORT INC ET AL

No 784

AMERICAN UNION TRANSPORT INC

V

UNITED STATES ATLANTIC AND GULF PUERTO RICO CONFERENCE ET AL

Submitted September 11 1956 Decided Ootober 29 1956

American Union Transport Inc found to be a common carrier by water be
tween United States North Atlantic ports and ports in Puerto Rico

Tariff No FMB F No 1 of American Union Transport Inc by reason of its
exclusive f i o rates found to be unjustly discriminatory in violation of
section 14 Fourth of the Shipping Act 1916 as amended

Tariff No FMB F No 1 of American Union Transport Inc by reason of its
failure to specify terminals at which calls would be made found to be in

violation of section 2 of the Intercoastal Shipping Act 1933 as amended
Tariff No FMB F No 1 of American Union Transport Inc found not to

qualify as a proper filing under section 2 of the Intercoastal Shipping Act
1933 as amended

Alleged unfiled and unapproved agreement among member lines of United States
Atlantic and Gulf Puerto Rico Conference within the purview of section 15

of the Shipping Act 1916 as amended notshown to exist

Odell Kominers Mark P Sohlefer and Robert S Hope for United
States Atlantic and Gulf Puerto Rico Conference and member lines

George F Galland and Robert N Kharasoh for American Union

Transport Inc

Alan F Wohlstetterand Ernest H Land for Trailer Marine Trans

portation Inc

REPORT OF THE BOARD

CLARENCE G MORSE Ohairman BEN H GmLL Vioe Ohail17UJll

THos E STAKEM Jr Member
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By THE BOARD

These two cases arise out of complaints filed by United States
Atlantic and Gulf Puerto Rico Conference and its member lines 1 th
conference on February 25 1955 and by American Union Trans
port Inc AUT on September 30 1955 and were consolidated for

hearing Hearings were held before an examiner who served his
recommended decision on May 25 1956 Exceptions were taken in
each of the cases by AUT but no exceptions were filed by the con

ference 2 The matters were argued orally before the Board
We are in general agreement with the findings and recommenda

tions of the examiner Exceptions taken and recommended findings
not discussed in this report have been given consideration and have
been found not related to material issuesor not supported by evidence

The complainants in No 772 ask the Board to find 1 that re

spondent AUT is not a common carrier by water in the North At
lantic Puerto Rico trade 2 in the event AUT is deemed by the
Board to be a common carrier by water in this trade that its tariff
FMB F No 1 does not include the essential obligations of a common

carrier by water and 3 that there is existing an unfiled unap
proved agreement between AUT and Trailer Marine Trantportation
Inc TMT 3 in violation of section 15 of the Shipping Act 1916
the Act

Complainant in No 784 asks the Board to find that there exists an

unfiled unapproved agreement among the conference lines to take
joint action to deprive AUT of cargo to drive complainant out of the
trade 4

The facts AUT owns two Liberty type vessels which prior to

May 20 1954 were engaged in the tramping trade Poor prospects
caused AUT to cast around for more profitable employment and real

izing it could get a contract with Military Sea Transportation Service
MSTS for the transportation ofmilitary cargo to Puerto Rico from

United States Atlanticports it filed with the Board its Tariff F 1B F
No 1 covering transportation from North Atlantic ports to Puerto
Rico on an f i o basis 5 A contract with MSTS was signed May 25

1 Alcoa Steamship Company Inc Alcoa Bull Insular Line Inc BullLykes Bros
Steamship Co Inc Lykes and Waterman Steamship Corporation aterman

2 They did file a letter of protest to the decision with the Secretary of the Board how
ever but since our Rules of Practice and Procedure make no provision for filing such a

letter wetake no cOlrnizance of it here
S TMT was named as a respondent in No 772 TMT answered denying that there isor

was in existence an agreement as alleged but did not participate in the hearings file a

brief ororally argue its position
Reparation was demanded but by stipulation of the parties this matter was deferred

until the allegations were disposed ot
lS Cargo loaded stowed trimmed and discharged without expens or risk to the carrier
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1954 covering military cargo on an f i o basis Without the MSTS
contract AUT indicated that itmight not have filed the tariff AUT
serves other ports in the Caribbean area as well as those in Puerto
Rico and on the itinerary of its 16 voyages which included Puerto
Rican ports between June 1954 and Ootober 1955 San Juan Puerto
Rico was the last port served Since these proceedings began its

itinerary has heen reversed and San Juan is now its first outbound
port AUT s Puerto Rican cargoes have been predominantly mili

tary 95 6 percent to 44 percent for commercial cargoes AUT
contends 1 its small commercial carryingsare due to the fact that
it is new in the trade 2 its f i o requirement is notattractive to

small shippers and 3 its voyages are not restricted to Puerto Rico
but include other ports and Puerto Rico had been the last area served

The record indicates that AUT actively solicited cargo advertised
its sailings through its subsidiary agent and made its tariff avail
able to anyone who wanted it Its tariffs were not posted at piers
The only piers served were military piers and piers specified by ship
pers no particular terminal being designated in the tariff

Rule 2 of Tariff FMB F No 1 specifies that the rates cover

transportation only and do not cover costs of loading stowage or

discharge or any port service prior to loading or after discharge and

charges for wharfage etc shall be paid by shippers
orif paid by the carrier shall be for shippers account

Rule 4 of the tariff provides that the vessels will call for or dis

charge cargo at any safe and accessible pier designated bya shipper
or consignee if the total cargo to be loaded or discharged at any
such pier is of the minimum weight of 125 short tons or minimum
measurement of 5000 cubic feet This minimum howeyer does not

have to be from a single shipper but many may combine to meet the

requirement and the rule specifically does not apply to trailer

cargo Rule 6 covers trailerloads and specifies that the minimum
trailerload is 20 trailers

AUT and TMT entered into an agreement on August 30 1954

Agreement F M B No 7993 filed for approval under section 15
Of the Act under which AUT would carry TMT s trailers to Puerto

Rico compensation therefor being one half ofthe freight collected by
TMT Before this agreement was approved and after complainants
protested it the agreement was withdrawn and Tariff FMB F No 1

was revised to include trailerload rates setting a minimum trailer

load requirement at a rate which was similar to that embodied in the

withdrawn agreement AUT expected that TMT alone was in a po
sition to take advantage of this tariff provision but recognized thatit

was duty bound to accept trailerloads from others The record shows
5 F M B
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that TMT later reduced its rates several times and each time requested
AUT to do likewise but in most instances AUT s trailerload rates

were unchanged At the beginning of this service AUT hauled one

trailer without charge to encourage the shipper and later haul

nine empty trailers for thesame reason

AUT s contract with MSTS involves rates which though similar to

those in its tariff for commercial cargo less a volume discount are

less than the conference rates Alcoa transported some MSTS car

goes from North Atlanticports to Puerto Rico at regular tariff rates

In Novemoor 1955 Alcoa signed a contract with MSTS calling for

rates similar to those embodied in the AUTMSTS contract Bull

had no contract with MSTS but carried military cargo regularly from

North Atlantic ports to Puerto Rico at conference rates prior to the

AUT contract Lykes is in the Puerto Rico trade out of Gulf ports
only but contends that AUT s rates and the manner in which they
are published could easily affect the flow ofcargo from interior points
it claims that AUT s rates may disrupt the stability in the trade

and it is interested only in AUT s status as a common carrier and the

propriety of its tariff Waterman which as in the case of Lykes
operates out of the Gulf in this trade is interested merely in de

termining AUT s status as a common carrier and thepropriety of its

tariff

The conference is organized under Agreement F M B No 6120

approved by the Board and its secretary stated that the conference

had entered into no other agreement The conference became con

eernedabout AUT s status in the trade and thought Tariff FMB

No 1 was improper and it urged the Board s Regulation Office to

reject it The conference did not attack AUT s STS contract but

A1coaand Bull did Waterman and Lykes did not Several letters

were sent by the conference and its members and their attorneys to

the Board the Navy Department and MSTS dealing with AUT s

status as a common carrier its Tariff FMB F No 1 and the alleged
agreement between AUT and TMT It was insisted that the MSTS

contract wascontrary toMSTS policy in that acontract was awarded

to AUT which in the opinion of the conference was not a common

carrier and that the contract with AUT resulted in losses to Alcoa

and Bull For these reasons they asked MSTS to cancel or suspend
the contract Navy and MSTS correspondence indicated that 1

AUT wasconsidered to be a common carrier 2 whether or not AUT

was a common carrier was a matter for the Board 3 AUT was the

only carrier willing tocontract on MSTS terms and 4 similar con

tracts were iavailable to Bull and Alcoa
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The conference protested to the Board chiefly that 1 AUT is
not 18 common carrier in this trade land 2 its Tariff FMB F No 1
does not contain a common carrier s obligations to load and discharge
cargo To these protests the Board replied that it accepted th
tariff asan initial filing under the Intercoastal Shipping Act 1933

1933 Act and no formal determination has been made by the Board
as towhether AUT is a common carner

In January 1956 AUT filed Tariff FMB F No 3 with the Board
after the hearings had been held cancelling Tariff FMB F No 1
AUT also filed at the same time a motion to dismiss the co plaintin
No 772 as moot Complainants in No 772 protested the tariff and
the tariff and the otion were withdrawn In March 1956 AUT
filed Tariff FMBF No 4 replacing Tariff FMBF 1 After
this tariffbecame effective on April 12 1956 AUT again filed a motion
to dismiss No 772 as moot and satisfied Complainants replied in
opposition to the motion

Findings amd recommendatWns of the ewaminer The examiner
concluded in No 772 that 1 AUT isacommon carrier in this trade

2 Tariff FMB F No 1 doeg not reflect the essential obligatio of
a common carrier to load and deliver cargo or provide terminal fa
cilities and 3 there ex ists no unfiled unapproved agreement be
tween AUT and TMT in violation of section 15 of the Act He fur
ther found that since AUT had replaced TariffFMB F No 1 with 8

tariff which is unobjectionable it is not necessary to cancel or modify
such tariff and recommended that AUT s motion to dismiss the com

plaint or any part of it in No 772 as moot and satisfied be
denied In No 784 he found and concluded that no unfiled unap
proved agreement wasshown to exist

Ewceptions AUT excepted to the findings and conclusions that its
Tariff FMB F No 1 does not contain the essential obligations of a

common carrier by water and that there was no agreement aInongthe
conference members as AUT alleged

DISCUSSION AND CONCLUSIONS

No exceptions were taken to the examiner s finding and conclusion
that AUT is a common carrier by water in this trade TherefOre
discussion 011 this point is unnecess ry

In excepting to the finding that Tariff FMB F No 1 does not coil
tain the ntial obligations of a common carrier AUT maintains
that Hs exclusive f i o rates are consonant with law and that since
the tariff is no longer in effect having Ibeen replaced by an unob

jectionable tariff and since the conference asked affirmative relief in
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the mattercancellation of the tariff the Board should dismiss that

portion of the case as moot In this connection AUT filed a mo

tion to dismiss the complaint as moot and satisfied after the new

tariff became effective and before the examiner s recommended de
cision wasserved but after the record was completed

We agree that in failing to undertake its obligations of loading
and discharging cargo and furnishing adequate terminal facilities

AUT s TariffFMB F No 1 by reason of its exclusive f i o rates ap

plicable to each and every shipper is unjustly discriminatory to small

shippers in violation of section 14 Fourth of the Act and that by
reason of its failure to specify terminals it is in violation of section

2 of the 1933 Act Intercoastal Investigation 1935 1 U S S B B

400 Assembling and Distributing Oharge 1 U S S B B 380

Puerto Rican Rates 2 U S M C 117 We are not here concerned

with f i 0 rates on specific commodities which are susceptible to
bulk volume movements where the shippers nd consignees them
selves control dock facilities

Although complainant requested that Tariff FMB F No 1 be can

celled that r lief is impossible because the tariff has been replaced by
an unobjectionable one Since the record is complete however and

each of the parties has been fairly and fully heard and since the

tariff is defective we so declare it to be In re Marginal T1ack De

UlVery 1 U S S B 234 Walling v Haile Gold Mines 136 F 2d 102
The motion to dismiss which the examiner recommended be denied

is hereby denied and we further hold that Tariff FMB F No 1 does
not qualify as a proper filing under section 2 of the 1933 Act

We agree with the examiner that in No 784 an unfiled section 15

agreement among the conference lines as alleged was not shown to
exist More than an agreement to file a complaint with the Board

is necessary to prove the allegation raised We recognize that the

members of the conference had to agree to file the complaint in

No 772 but since the conference as an association is a person
under the Act which pursuant to section 22 thereof may file a com

plaint it would be absurd to say that approval under section 15 is

necessary before the person could exercise the right granted by
section 22

The remainder of the evidence fails to sllPport the allegation that

an unfiled agreement among the conference members existedto drive

AUT out of the trade AUT therefore is not entitled to reparatIon
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Vashington D C on the 29th day of October A D 1956

No 772

UNITED STATES ATLANTIC AND GULF PUERTO RICO CONFERENCE ET AL

v

AMERICAN UNION TRANSPORT INC ET AL

No 784

AMERICAN UNION TRANSPORT INC

v

UNITED STATES ATLANTIC AND GULF PuERTO RICO CONFERENCE ET AL

These cases being at issue upon complaints and answers on file and

having been duly heard and sub itted by the parties and full investi

gation of the matters and things involved having been had and the

Board on the date hereof having made and entered of record its re

port which report is hereby referred to and made a part hereof

It is ordered That American Union Transport Inc be and it is

hereby notified and required hereafter to abstain from the violations

of section 14 Fourth of the Shipping Act 1916 as amended and from

the violations of section 2 of the Intercoastal Shipping Act 1933 as

amended herein found to have been committed by American Union

Transport Inc and

It is further ordered That these proceedings be and they are

hereby discontinued

By THE BOARD

Sgd A J WILLIAMS

Secretary
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FEDERAL MARITIME BOARD

No M 69 Sub No 2

PACIFIC FAR EAST LINE INC ET AL ApPLICATIONS TO BAREBOAT

CHARTER GOVERNMENT OWNED VESSELS

Submitted October 8 1956 Decided October 31 1956

REPORT OF THE BOARD

CLRENCE G MORSE Ohairman BEN H GUILL Vice Ohai man

THOS E STAKEM Jr jJlember

By THE BOARD

This is a proceeding under Public Law 591 of the 81st Congress upon
the application of Pacific Far East Line Inc PFEL and others

to bareboat charter war built dry cargo vessels fronl the Government
for the carriage of Government sponsored bulk cargoes and other ap

proved bulk cargoes Notice of hearing was published in the Federal

Register of Sept mber 22 1956 and prior to the hearing applications
for more than 180 vessels were filed by a total of 18 steamship companies 1

Since the Board received evidence and heard arguments in the original
and subsequent proceedings ll1mine lranspmt Lines Inc Et Al

OhJjlters of lra Built Vessels 5 F M B 112 and Pacific Fa Ea8t

Line Inc Oharter of War Built Vessels 5 F M B 136 and since

an emergency situation appears to exist the Board in this proceeding
1 Pacific Far East Line Inc PFEL 5 Victorys Pacific Atlantic Steamship Co and or

States Steamship Company States 5 Libertys and or Victorys American President

Lines Ltd APL 5 Libertys and or Victorys West Coast Steamship Company 5 Lib

ertys and or Victorys hepard Steamship Co 5 Libertys andor Victorys Marine Trans

port Lines Inc anO Marine Navigation Company Inc Marine Transport 5 Libertys

Pope Talbot Inc P T 3 Victorys American Defense Line Inc 1 Liberty Central

Gulf Steamship Corporation 1 Victory Coastwise Line Coastwise 5 Victorys GraiIi
fleet Steamship Co Inc Grainfleet 2 Libertys and or Victorys United Maritime Cor

poration United Maritime 5 to 10 Libertys Veritas Steamship Company Inc 2 Llbertys

Isbrandtsen Company Inc Isbrandtsen 7 Victorys Ocean Carriers Corporation 10

Libertys Pegor Steamship Corporation 5 Libertys American Mall Line Ltd AML

3 Yictorys Olympic Steamship Co Inc Olympic 4 Libertys and or Vlctorys
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received the evidence and heard oral argument In lieu Of briefs

Exceptions to this decision will not be filed

Opposing the applications wereAmerican Tramp Shipowners Asso

ciation Inc ATSA and Association of American Shipowners
AASO American Export Lines Inc American Export United

States Lines Company D S Lines and A H Bull Steamship
Company Inc Bull intervened as their interests appeared

The Department of Agriculture Agriculture estimates that itwill

authorize the export of some 7 382 000 tons of aid cargo during fiscal

year 1957 and the record reveals that International Cooperation Ad

ministration ICA anticipates an export program of some 1 107 000

tons Compared with these figures during the eighteen month period
ending in June 1956 Government sponsored aid cargoes totaled

4 400 000 tons The largest single aid program yet to be administered

by Agriculture is a grain program for India consisting of three million

tons of aid cargo During fiscal year 1957 15 million tons will be

available for export under thisprogram with a possible carryover of

some of it into the first quarter of fiscal year 1958 Agriculture has

already authorized the purchase by the Indian Supply Mission the

Indians of 700 000 tons most of which has not yet been booked and

within a month or two a purehase authorization for an additional

800 000 tons willbeissued

In addition to this program the evidence reveals that two fairly
large aid programs are to be announced shortly one to the Mediter

ranean area and the other to Latin America Further the current

Japanese aid program which wasto be completed by September 30 has

not been completed and there is some doubt that it can all be carried

by December 31 1956 There remains to be shipped in excess of

100 000 tons under this Japanese program and there is some indication

that the Japanese representatives are negotiating for an additional

750 000 tons of grain to be moved during 1957

The record also indicates that aid cargoes to Pakistan Formosa

and Indonesia have lagged due to the unavailability of shipping space
and that an agreement between our Government and the Government

ofIsrael for the purchase ofgrain is imminent

Approximately 415 voyages will be needed to nlove Agriculture s

cargoes and about 212 voyages will be required for ICA shipments
Of these 627 voyages 314 should be carried by American flag vessels

It is estimated that approximately 1 654 000 tons of the Agricul
ture cargo may be carried over into fiscal year 1958 due to unforeseen

shipping difficulties lack of shipping space congested port facilities

etc but purchase authorizations for the full quantity will issue

nevertheless Assuming however that the entire amount authorized
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does not move and allowing for approximately 20 percent of this

cargo to move by liners it appears that 730 000 tons are to move to

Europe 258 000 tons to the Near East 2 336 00 tons to the Far East
and 699 000 tons to South America between SeptembeJ1 1956 and
June 30 1957 all in tramp vessels A Liberty type vessel would re

quire an approximate 60 day turnaround to Europe 78 days to the

Near East 100 days to the Far East and 50 days to South America
Based on this schedule a Liberty could make five voyages to Europe
in ten months 303 days four to the Near East three to the Far
East and six to South America Hence 415 voyages or 114 vessels
are necessary to accommodate the Agriculture cargoes and based on

similar computations 212 voyages or 55 vessels are necessary to ac

commodate leA cargoes with the total vessels required amounting to
169 of which 85 should beAmerican flag

Weighed against these requirements the record discloses that there
are but 149 privately owned United States flag Liberty type vessels
in all operations and 21 approvals for the transfer ofLiberty vessels
to foreign flag are now pending Only 64 Libertys are engaged in
the tramping trades Including Victory and C type ships the tramp
fleet numbers 101 vessels There are 19 tramp vessels under long term
charter carrying French coal seven are employed in the ore trade
which is usually long term a factor making them unnvailable for the

transpacific grain trade 24 are now carrying grain and eight are

engaged in the carriage of other bulk cargoes Thus of the 101
American flag tramp vessels some 58 are now employed on long term

arrangements which will make them wholly or partially unavailable
for these aid cargoes

The difficulty with regard to moving the Indian cargoes is indica
tive of the current situation On Septembel 13 the Indians invited
cf tenders for 12 cargoes of grain from grain suppliers requesting
American flag vessels but with the option of the supplier to furnish

foreign flag vessels in the event American flag ships were not avail
able In response to this invitation only one offer for an American

flag vessel a tanker was submitted and it was accepted The re

maining 11 offers were for foreign flag vessels and waivers for

foreign flag employment were issued

On September 25 the Indians widely solicited charters ofAmerican

flag vessels on consecutive voyage bases Sixteen offers were received

11 ofwhich werecontingent however upon therelease ofGovernment

owned vessels to the bidders The five not contingent upon break out

including one tanker did not appear satisfactory to the Indians

because they considered the charter hire excessive or because time or

place of delivery was unsuitable The Indian Supply Mission has
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made counter offers for these five vessels and negotiations are con

tinuing for their charter

Privately owned American flag vessels are not available at reason

able rates The rates for vessels offered ranged from 70 000 to

75 000 per month Some vessels were offered for delivery at places
which would require a ballast voyage to put them in proper position
Five Libertys were offered at a charter hire of about 75 000 delivery
late November and December on the Pacific coast

Stat ut01Y findings The record clearly establishes that genuine
efforts were made to charter privately owned American flag vessels

but that very few are available and certainly not in sufficient quantity
to meet thecargo requirements

Public interest Although the cargoes to be carried are exclusively
bulk Government sponsored cargoes port to port generally we do

not hesitate to conclude since they are Government sponsored aid

cargoes that the movement of such cargoes in Government owned

vessels would be in the public interest See Pacific Far East Line

lnc supra and Grace Line Inc Oharter of War Built TTessels 3

F M B 703 1951 The failure to authorize Government bareboat

charters where American flag tonnage is not adequate would frustrate

our national foreign aid programs and would result in a disservice

to the American merchant marine

Adequacy of service and availability of vessels reasonableness of
rates an Z condition8 That has been said supra answers these in

quiries The Board finds that American flag service is not adequate
to carry its fair share of the cargoes offered or to be offered and

necessarily that sufficient American flag vessels are not available for

these cargoes at reasonable rates and upon reasonable conditions

DISCUSSION

After weighing the estimated cargo to be moved against the current

and anticipated American flag tonnage which will be able to partici
pate in this movement the Board is of theopinion that 30 Government
owned vessels will fill the required need without adversely affecting
theemployment ofprivately ownedvessels

It is noted that immediately prior to this proceeding Isbrandtsen

entered into a contract with the Indians contingent upon the bare

boat of vessels from the Government whereby seven Victory type
vessels would carry rice and grain on a consecutive voyage basis for

one year at rates below the NSAfair and reasonable rates PFEL

has similar commitments with the Japanese Pakistani and Indians

covering five Victorysat corresponding rates United Maritime
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which during the course of this hearing revised its application frOln

10 to five Libertys has made a similar offer to the Indians and the
record establishes that contractual status is imminent APL here

seeking five vessels has a contingent contract with the Pakistani
Government covering two vessels for single voyages and has offered

in on the Indian grain program with five vessels at rates similar to

those agreed to by Isbrandtsell and the record indicates that the

offer will be accepted
Another applicant with an existing contingent contract is Grain

fleet which has agreed to carry grain with a single vessel on R

consecutive voyage basis for one year from Gulf and Atlantic ports
to Israel covering approximately 50 000 tons In regard to this

movement however the record shows that American Export is

willing and able to carry about 60 000 tons ofgrain per year to Israel

on abimonthly basis on its regular liner services Abareboat charter
to Grainfleet therefore if a warded should be restricted to move

ments from Gulf ports and to movements from Atlantic ports only
in instances where American Export cannot carry the cargo offered

In addition to the above two Pacific coast and Pacific Northwest

beIlth operators States and AML seek five Libertys and or Victorys
and three Victorys respectively States has offered in on the Indian

grant movement but has no contract States bid quoted rates which

were higher than those of Isbrandtsen and the record indicates

that States will not meet the lower rates States is primarily in

terested however in cargoes moving in the Korean and Japanese
trades AML on the ather hand indicated that it would meet
Isbrandtsen s rates although it did not submit a bid for the carriage
of the Indian grain

Olympic P T and Coastwise seeking four three and five vessels

respectively also have offered in on the Indian program Olympic
was advised by the Indians that its bid would receive consideration

if the rates were similar to those Of Isbrandtsen and Olympic in

dicated that tpose rates would be met P T however would not

agree to such rates Coastwise whose offer to the Indians envisaged
an operation similar to that contemplated by Isbrandtsen has re

ceived no response to its bid

vVith the exception of P T which indicated it would not agree
to such a condition unless it had a firm contract for at least one year s

employment all of the above applicants have indicated thatthey win

accept any bareboat charters awarded subject to the condition that

a year s charter hire would be the minimum charter hire due the

Government unless the charter is terminated by the Government

Shepard West Coast Pegor Veritas Ocean Carriers Central Gult
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American Defense and Marine Transport neither offered evidence

nor presented witnesses The record is not dear as to whether they
would accept vessels upon the one year s minimum charter hire

condition

It has been noted supra that five privately owned American flag
vessels were offered to the Indians but that their hids were met with

counter offers embodying rates which are lower than the NSA fair

and reasonable rates Vhere privately owned American flag vessels

are offered to the Indians at the going market level but not in excess

of NSA rail and reasonable rates and upon reasonable conditions

no Government owned vessels should be allowed to carry cargo for

the Indians until such privately owned vessels have heen employed
The going market level is established by the supply of and demand

for privately owned vessels not by offerings conditioned upon obtain

ing Government charters

United States Lines urges that any charter awarded asa result

of these hearings should contain sufficient restrictions to cause the

inbound voyages to be in ballast Of particuhlr concern to United
States Lines is the fear that Government vessels may overtonnage
the eastbound trade from the Far East resulting in a severe depres
sion of rates on Philippine ore In American Ooal Shipping Inc

Oha der of War Built Ve8sels 5 F M B 154 the charterer was per
mitted to carry ore inbound because a ballast return voyage would

result in an unsuccessful operation Here although the record dis

closes that U S Lines vessels returning from the Philipp nes have

had but about 500 tons free space per voyage the Board notes that

the pro forma voyage results of the proposed charters indicate a

modest profjt with a ballast return voyage and mindful of the prob
able adverse effects on the inbound ore rates if Government vessels are

permitted to carry ore inbound the charters awarded should be

restricted to returning home in ballast unless it is shown to the satis

faction of the Maritime Administrator that inbound cargoes would

otherwise be declined by owners of privately o ned American flag
vessels

AASO urged that the Board is without authority to award bare

boat charters under Public Law 591 for the operations here con

templated but should instead be governed by section 11 a of the

Merchant Ship Sales Act of 1946 as amended the Act 50 App
lJ S C A 1744 which authorizes a Government agency operation
for account of the particular department having cargo to move The

Board does not agree with this interpretation of the statute In

American Export Lines Inc Et Al Oharter of War Built Vessels

3 F M B Mil 1950 section 5 e of the Act was found to be
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sufficient authority for bareboat chartering vessels for the carriage
of Government sponsored cargoes on other than essential trade

routes or services To the same effect is A71erican 11ail Line Ltd
Et Al Oharter 01 War Built Vessels 3 F M B 497 1951 Pacific
Far East Line Inc supra and American Ooal Shipping Inc suprfJ
Although a general agency operation may be permissible here it is
not required In considering the 1950 amendments to the Act the
Merchant Marine and Fisheries Committee of the House of Repre
sentatives said

notwithstanding the need to put an immediate end to general chartering
under the 1946 act it was also desirable that authority should exist which

would permit such chartering in certain special circumstances which now

exist or might well arise in the future For example one private operator
ha s been carrying on a very important service to the Far East to meet mili

tary and naval needs of the United States Since the bulk of the business in
this service depends upon the military and naval requirements in the areas

served and since those requirements are indefinite as to duration no operator
would be justified at this time in purchasing the speCial type vessels required

H R 2353 81st Cong 2d Sess

We feel that the special circumstances the Merchant iarine and
Fisheries Committee had in mind are presented here

FINDINGS CERTIFICATION AND RECOMjUENDATIONS

On the basis of the facts adduced at the hearing the Board finds
and hereby certifies to the Secretary of Commerce

1 That the services under consideration are required in the public
interest

2 That such services aTe not adequately served and
3 That privately owned American flag vessels are not available

for charter by private operators on reasonable conditions and at rea

sonable rates for use in such services

The Board further finds that not to exceed 30 Government owned
vessels will fill the present requirements without adversely affecting
the employment of privately owned vessels and that the following
restrictions and conditions are necessary or appropriate to protect the

public interest in respect of such charters and to protect privately
owned vessels against competition from the chartered vessels

1 That any charter which may be granted herein be for a one year
period subject to the right of cancellation by the charterer on 15 days
notice such right at the option of the Administrator to be condi
tioned upon full payment to the Government of the remainder of one

year s charter hire which will be considered as recoupment of break
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out and lay up costs and the right of cancellation by the Government

on 15 days notice

2 That the charter hire rate be a fixed sum in an amount deter

mined to be consistent with the policies of the Merchant Ship Sales
Act of 1946 as amended and nQt less than the prevailing world market

charter rate for similar vessels for similar use If the fair and rea

sonable NSA time charter rate as converted to a bareboat rate is

hereafter determined by the Maritime Administrator to be not less

than the prevailing world market charter rate for similar vessels for

similar use and consistent with the policies of the 1946 Act it is rec

ommended the such converted NSA rate be adopted as charter hire

applicable to the vessels chartered as the result of this report Ad

ditional charter hire based on earnings above 10 percent of capital
necessarily employed should be fixed as provided in section 709 of

theMerchant MarineAct 1936

3 That with reference to break out readying and lay up costs the

Secretary of Commerce authorize the use of the vessel operations re

volving fund for the activation repair and deactivation cost provided
for in Public Law 890 84th Congress

4 That charterers at all times be limited to c rrying bulk cargoes

outbound and be not permitted to carry any cargo inbound pro
vided however that the privilege of carrying bulk cargoes inbound

may be accorded by the Secretary of Commerce upon petition of an

applicant and after the Secretary of Commerce is satisfied that the

other American flag operators will not be unduly injured thereby
5 That charterers be not permitted to operate the vessels in the

coastwise or intercoastal trades

6 That before any vessels are actually chartered as a result of this

proceeding the Secretary of Commerce satisfy himself that no pri
vately owned American flag vessels have become available to carry

the available cargoes at or below the rates hereinabove discussed

The Board further recommends to the Secretary of Commerce
7 That the privately owned liner vessels be utilized to the maximum

extent possible in moving the Government sponsored aid cargoes

bearing in mind the ratio that is normally maintained in this trade

between liner and tramp vessels and that in allocating Governm nt

owned vessels first preference be given to those shipping companies
both tramp and liner who normally serve the trade area to which the

particular cargoes are consigned and in connection therewith that

effort should be made to maintain the relative carrying relationships
between liner and tramp vessels

8 That in the event a charter to Grainfleet is concluded in addition

to the above restrictions the charter be limited to carrying grain out
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bound from the Gulf and if from Atlantic coast ports also only after

the Maritime Administrator is satisfied that no American flag berth

operatorcan orwill carry thegrain
The record will be held open for the purpose of considering re

quests from any Government agency which is unable to secure privately
owned American flag vessels at reasonable rates and upon reasonable

conditions to transport its cargoes provided timely advance notice

ofits definite requirements has been given
At the opening of this hearing the Board announced that subpoenas

would be issued to those members ofATSA who had not complied with
the Board s request for data made during the prehearing conference
in Marine Transport Lines Inc et al supra Since that announce

ment additional data has been received and rather than unduly
penalize applicants by delaying this decision until return of such sub

poenas the Board has determined to leave the question of subpoenas
open until such time as Marine Transport is again reopened
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No M 73

STATES STEAMSHIP COMPANy APPLICATION TO BAREBOAT CHARTER
ONE VICTORy TypE DRy CARGO VESSEL FOR OPERATION ON TRADE
ROUTES Nos 2930

Submitted December 12 1956 Deoided December 12 1956

The Board should find and certify to the Secretary of Commerce that the

service for which States Steamship Company proposes to bareboat charter

one Government owned war built dry cargo vessel is required in the public
interest that such service would not be adequately served without the use

therein of such vessel and that privately owned American flag vessels are

not available for charter on reasonable conditions and at reasonable rates
foruse insuch service

Tom Killefer for applicant
Allen O Dawson as Public Counsel

INITIALDECISION OF A L JORDAN EXAMINER

This is a proceeding under Public Law 591 81st Congress upon the

application of States Steamship Company for bareboat charter of one

1 government owned Victory type dry cargo vessel for operation
for one voyage on Trade Routes 29 30 Hearing was held on Decem

ber 10 1956 pursuant to notice in the Federal Register of December
5 1956 and oral argument was held before the examiner in lieu of
briefs No one appeared in opposition to the application

Applicant desires to charter one Victory vessel the SS Olarksburg
Victory or substitute for operation in its transpacific berth service
A between ports on the Pacific Coast of the United States and ports

in the Far East Trade Route No 30
The vessel sought to be chartered is to t ke the place of applicant s

owned C2 vessel the SS Oharles E Dant presently stranded in Lin

gayen Gulf Philippine Islands by typhoon November 27 1956 re

1In the absence of exceptions thereto by the parties and notice by the Board that it
would review the examiner s initial decision the decision became the decision of the

Board on the date shown section 8 a of the Administrative Procedure Act and Rules
13 d and 13 h of the Board sRules of Practice and Procedure
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suIting in loss of this vessel to applicant s berth service involved This

vessel cannot be restored to service earlier than January or February
1957 if ever It cannot therefore take its December loading posi
tion For this reason applicant desires to charter the SS Olarksburg
Victory or substitute for a single round voyage of approximately 60

days duration beginning on or about December 15 1956 Pacific Coast
delivery Applicant may seek to charter thevessel for a longer period
for this or another of its services

Public interest Trade Route No 30 is oneof the routes which the
Maritime Administrator has determined to be an essential route in the

foreign commerce of the United States under section 211 of the Mer
chant Marine Act 1936

Adequacy of service The fullcapacity of the vessel is obligated by
firm commitments and applicant has been turning down cargo for the

past 45 days The cargo committed is oil seeds pulp tallow hides

general cargo and some MSTS cargo
Availability of vesselsreasonable rates Applicant has checked

the charter market and is advised by its broker J H Winchester

Company New York N Y that there is no American flag vessel avail
able regardless of type orrate

Discussion Counsel for the applicant and Public Counsel state that
the three statutory requirements have been met by the applicant
and thatthe application shouldbe granted

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On the basis of the facts adduced in the record the Board should
find and certify to the Secretary ofCommerce

1 That the service under consideration is in the public interest

2 That such service is not adequately served and

3 That privately owned American flag vessels are not available
for charter from private operators on reasonable conditions and at

reasonable rates for use in such service

The Board should recommend 1 that any charter which may be

granted herein be for the requested period of a single round voyage of

approximately 60 days 2 that the basic charter hire be at a rate

of not less than 15 percent of the unadjusted statutory sales price of
the vessel or the floor price whichever is higher and 3 that with

respect to breakout readying and lay up costs incurred on the char

tered vessel the same policy be applied as was applied in Grace Line

Inc Oharter of War Bltilt Vessels 5 F M B 143
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No M 69 Sub No 3

AMERICAN EXPORT LINES INC ET AL ApPLICATIONS TO BAREBOAT
CHARTER GOVERNMENT OWNED VESSELS

Submitted December 6 1956 Deoided December 18 1956

REPORT OFTHE BOARD

CLARENCE G MORSE Ohairman BEN H GUILL Vice Ohairman THos
E STAKEM JR Member

By THE BOARD

This is aproceeding under Public Law 591 of the 8Ist Congress upon
the application ofAmerican Export Lines Inc and others to bareboat
charter war built dry cargo vessels from the Government for the car

riage ofGovernment sponsored bulk cargoes and other approved bulk

cargoes Notice ofhearing was published in the Federal Register of
December 1 1956 and pursuant to such notice applications for more

than 140 vessels were received before the close of business on December

5 1956 from 28 applicants 1 All parties who made an appearance
at the hearing with the exception of Polarus Steamship Company
indicated that they would be willing to accept a charter for one year
Counsel for P01arus wasunable to state whether or not rthatapplicant
would be willing to accept a one year charter

No parties appeared in opposition to the granting of charters but
United States Lines Comp ny and American Tramp Shipowners Asso
ciation Inc intervened as their interests might appear A H Bull

Steamship Company Inc intervened solely to ask that the use of any
vessels chartered in this proceeding be prohibited from use in the
domestic trades including Puerto Rico

1 The appendix indicates applicants in this proceeding together with the number of ships
appHed for No appearance was made at the hearing for A L Burbank Compan
Central Gulf SteamShip Corporation New Jersey Industries North American Manufac

turers Association T J Stevenson and Company Stockard Steamship Company and
Terminal Steamship Company Inadvertently World Carriers Inc was named as an

applicant at the hearing
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A representative of the Department of Agriculture Agriculture
testified that the scope and volume of its Title I Public Law 480 pro
grams remain substantially presented in prior hearings under this

basi9 docket number though some programs which had previously been
in negotiation are now firm Agreements now total over six million
tons and present negotiations will increase this total to 7 5 million tons
within the next three or four months Vessel space for approximately
2 7 million tons has been approved leaving 4 8 million tons ofshipping
space to be arranged for the completion of this program within fiscal

year 1957 ending June 30 1957 They expect there will be a carry
over beyond this date but hope to move thetotal volume not later than

September 1957
As a part of this over all 7 5 million ton movement substantial new

programs for movement of grain under Public Law 480 have been

approved since the last hearing under this basic docket number
On November 13 1956 a program for 511 000 tons of wheat to

Turkey was authorized Since that time the Turkish Economic Mis
sion has entered the ship market but has been unable to obtain any
privately owned American flag vessels at or below the NSA rate
Two foreign flag fixtures were made one with a Turkish flag vessel
and one other at the rate of 180 in excess of the NSA rate At the
date of hearing shipping space for only 20 000 tons of the 511 000
tons in this program had been obtained The emergency and urgent
nature of this program wasfurther supported by testimony of repre
sentatives of the State Department and International Cooperation
Administration ICA who stated that the Turkish grain should
receive highest priority and move immediately It should be avail
able in Turkey for consumption between the present time and the

harvesting of the new Turkish grain crop beginning in June of 1957
On November 8 1956 a program for 925 500 tons of wheat to Yugo

slavia was authorized Since that time the Yugoslavia PurchaSing
Mission has entered the ship market and has been unable to obtain

any privately owned American flag vessels at the NSA rate or b low
It has obtained three Government bareboat chartered vessels for
28 500 tons American flag liner space for 88 300 tons andtwo foreign
flag vessels at rates above the NSA rate Space for only 143 200 tons

has been arranged leaving in excess of 780 000 tons to be engaged
Approval by Agriculture is imminent on a program for grain to

Brazil which will require movement within fiscal year 1957 of ap
proximately 600 000 tons There is furthermore a possibility of in
creased programs for grain to move to the Mediterranean and the
Middle East within the next three months
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The difficulty in obtaining privately owned American flag vessels

for carriage of cargoes in Agriculture programs under Public Law

480 has increased since the prior hearing under this basic docket num

ber in early October In October on argoes ito which 5050 legis
lation applies of a total of 609 000 tons moved only 27 2 percent
moved on American flag vessels whereas 72 8 percent moved on for

eign flag vessels Foreign flag fixtures have been substantially the

NSA rate or above The Indian grain movement previously con

sidered under this docket number has not moved as rapidly as had

been hoped The Indian Supply Mission has obtained 14 of the

bareboat chartered Governmentowned vessels released as a result of

the prior hearing and desires fiveorsix more

The testimony is undisputed that privately owned American flag
vessels are not now available at the NAS rate or below for carriage of

Public Law 480 cargoes No party knew of any such vessels avail

able and none were aware of any privately owned American flag
vessels which were unable presently to find employment Market

rates on bulk commodities reflect theserious shortage oftonnage which

has increased since the prior hearing in October Coal rates from

Hampton Roads to the Continent were 10 25 per ton in October and

are now 16 75 per ton grain rates also have increased The closing
of the Suez Canal acceleration of grain movements under Agriculture
programs together with increasing coal shipments to Europe have

caused the increasing demand for tonnage
Agriculture estimates a need for the bareboat charter ofaminimum

of 25 additional vessels for use in service from Atlantic and Gulf

ports for the carriage of bulk commodities under its programs This

requirement will continue for at least one year and is over nd above

available space on privately owned American flag tramp or liner

vessels

The testimony shows that of the 30 vessels made available as a re

s ltof the prior hearing under thisbasic docket numberfor use on the

west coast 5 have been diverted to use on the east coast There is a

continuing urgent need for 30 American flag vessels for use from the

west coast making a requirement for five additional vessels to be

made availale for west coast operations under Agriculture sponsored
programs

The lCA representative concurred in the immediate need for the

30 vessels required by Agriculture but stated that because of the

immediate emergency nature of the Turkish grain program all 25

vessels made available for the east coast and the Gulf should he first

applied to that program for completion in 4 or 5 months and should
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then be made available for other Agriculture programs Itwas the
position of Agriculture that while the Yugoslav program was not of

such an extreme emergency nature as the Turkish program it was

sufficiently urgent that vessels should be made available concurrently
with th Turkish movement If all 25 vessels made available to the

east coast and the Gulf are first assigned to the Turkish program
for 4 or 5 months Agriculture feels that an additional 10 vessels will

be necessary on the east coast and the Gulf for proper carrying out

of the Yugoslavand other prograll1s
A representative from General Services Administration GSA

testified that it is acting as procurement and transportation agent for

the Office of Defense Mobilization ODM ona program for bring
ing in one million tons of ore to the United States from Durban and

Lourenco Marques in East Africa within 2 years This ore should

move as quickly as possible preferably to the Atlantic coast hut de

livery to the Gulf would be acceptable GSA has been attempting
to move this cargo for several months and has had difficulty in ob

taining full shipload space orspace on liner vessels Some has moved

in relatively small parcel lots by tramp vessels Because of a rail

equipment shortage in Africa GSA desires to arrange for full ship
load voyage charters in order to coordinate allocation of rail equip
ment with assured vessel space It feels that such a movement could

be coordinated with Government bareboat chartered vessels returning
to the United States empty via the Cape of Good Hope It requests
therefore that the Board recommend to the Secretary of Commerce
that charters granted in this proceeding permit carriage of this in

bound ore in the event GSA is unable to obtain space on privately
owned American flag veSsels

DISCUSSION AND CONCLUSIONS

Government owned bareboat chartered vessels aTe requested in this

proceeding for carriage of Government sponsored cargoes underTitle

I Public Law 480 In accordance with our previous reports under

thisbasic docket number we find and conclude from the record herein

that thisservice is in thepublic interest

The record as summarized supra clearly supports a finding that

American flag service is inadequate to carry its fair share of these

cargoes and that privately owned American flag vessels are not now

available and will not be available with n the next year for charter

on reasonable conditions and at reasonable rates for use in thisservice

The record supports a finding that up to 40 Government owned

vessels will meet the present requirements of the services herein con
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sidered and may be chartered without adversely affecting the enlploy
ment ofprivately owned American flag vessels

In connection with the Turkish grain program certain applicantS
have negotiated charters with the Turkish Economic Mission con

tingent upon obtaining bareboat chartered Government owned ves

sels in thisproceeding Arrow Steamship Company Inc has such a

contingent arrangement for 8 vessels for 6 months consecutive voy

ages at NSA rates American Export Lines Inc for 5 vessels and

Federal Bulk Carriers Inc for 2 vessels In addition the record

shows that Arrow has affected a chartel party for seven vessels for

carriage of Yugoslav grain contingent on receiving barebo3it char

tered Government owned vessels as a result of this proceeding By
the time allocation of vessels chartered under thisproceeding is made

to particular applicants it may be that other such contingent ar

rangements will have been concluded by other applicants In con

sidering the various factors which will determine the allocation of

chartered vessels to particular appiicants we feel that the mere fact

that a particular applicant has obtained a commitment for carriage
of these overnment sponsored cargoes conditioned uponthe granting
ofacharter of Government owned vessels should not be a conclusive

factor in granting or denying particular applications A sufficient

number of vessels will be chartered to provide space for carriage of

these cargoes regardless of any prior contingent arrangements
At the hearing the Board was requested to make a ruling as to the

status of those applicants who failed to make an appearance and

were not represented at the hearing 2 As statedby us in Pacific Fa
East Line Inc Et Al Oharter of War Built Vessels 5 F M B 177

the proceeding was held open for the purpose of considering re

quests from any Government agency which is unable to secure pri
va ly owned American flag vessels at reasonable rates and upon
reasonable conditions to transport its cargoes We feel therefore

that in this particular instance no prejudice can be said to have re

sulted from the failure of applicants to appear or be represented at

the hearing

FINDINGS CERTIFICATION AND RECOl IMENIATIONS

On the record the Board finds and hereby certifies to the Secretary
ofCommerce

1 That the services under consideration are required in the public
interest

2 That such services are not adequately served and

2 Footnote lUsts those applicants who failed to appear at thehearing
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3 That privately owned American flag vessels are not available
for charter by private operators on reasonable conditions and at

reasonable rates for use in such services

The Board further finds that not to exceed 40 Government owned
vessels may be chartered for the services here in considered without

adversely affecting the employment of privately owned vessels and

recommends to the Secretary of Commerce that the following restric

tions and conditions are necessary or appropriate to protect the

public interest in respect of such charters and to protect privately
owned vessels against competition from the chartered vessels

1 That any charter which may be granted herein be for a I year

period subject to the right of cancellation by the charterer on 15

days notice such right at the option of the Secretary of Commerce

to be conditioned upon full payment to the Government of the re

mainder of 1 year s charter hire which will be considered as recoup
ment of break out and lay up costs and the right of cancellation

by the Government on 15 days notice

2 That the charter hire rate be a fixed sum in an amount deter

mined to be consistent with the policies of the Merchant Ship Sales
Act of 1946 as amended and not less than the prevailing world

market charter rate for similar vessels for similar use If the fair

and reasonable NSA time charter rate as converted to abareboat rate

is determined by the Secretary of Commerce to be not less than the

prevailing world market charter rate for similar vessels for similar

use and consistent with the policies of the 1946 Act it is recommended
that such converted NSA rate be adopted as charter hire applicable
to the vessels chartered as the result of this report Additional

charter hire based on earnings above 10 percent of capital neces

sarily employed should be fixed as provided in section 709 of the

Merchant Iarine Act 1936

3 That chaTterers at all times be limited to the primary purpose
of carrying Government perishable bulk cargoes outbound and be

permitted to carry bulk cargo inbound provided however that the

privilege of carrying bulk cargoes inbound may be accorded by the

Secretary of Commerce only upon petition of an applicant and after

the Secretary of Commerce is satisfied that other American flag
operators will not be unduly injured thereby We particularly recom

mend that the Secretary of Commerce cooperate with charterers

and GSA in providing available return space for carriage of ore

from Durban and Lourenco Marques in East Africa when privately
owned American flag vessels cannot be utilized

4 That with reference to break out readying and lay up costs

the Secretary of Commerce authorize the use of the vessel operations
5 F M B
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revolving fund for the activation repair and deactivation cost pro
vided for in Public Law 890 84th Congress

5 That charterers be not permitted to operate the vessels in the

coastwise or intercoastal trades

The Board further recommends to the Secretary of Commerce
6 That privately owned liner vessels be utilized to the maximum

extent possible in moving the Government sponsored aid cargoes
and that in allocating Government owned vessels preference be given
to those shipping companies both tramp and liner who are xperi
enced and qualified to operate the vessels in the services outlined

herein and

7 Thatconsistent with the policy of the Merchant Marine Act

1936 arid the Merchant Ship Sales Act of 1946 to foster the develop
ment and encourage the maintenance of a privately owned and

operated United States flag merchant marine preference be given
to applicants who together with their closely affiliated companies
use predominantly American flag vessels when operating in the

waterborne import and export commerce of the United States

5 F M B



APPENDIX

AMERICAN EXPORT LINES INC cHARTER OF WAR BUILT VESSELS 195

Name 01applicant

American Export Lines Inc

American Mail Line Ltd
American President Lines Ltd
Arrow Steamship Company Inc n

Boston Shipping
CorpA L Burbank Co Ltd

Central Gulf Steamship Corp
Federal Bulk Carriers Inc
Grainfleet Steamship Company Inc
Liberty Navigation Trading Cornpany
Marine Transport Lines Inc and Marine Navi

gation Company Inc
Martis Steamship Corporation
Moore McCormack Lines Inc n

New Jersey Industries n

North American Manufacturers Association

Ocean Carriers Corporation

Pacific Far East Line Inc

Pope Talbot Inc
Polarus Steamship Co
Starboard Shipping Inc 1

Bournemouth Steamship Corp 1

Falmouth Steamship Corp l
n

T J Stevenson Co Inc n

Shipping Corporation of America
Stockard Steamship Corp
Terminal Steamship Company
United Maritime Corporation
Veritas Steamship Company Inc
Waterman Steamship Corporation
Blidberg Rothschild Co Inc

J Joint application

5 F M B

Type olships applied lor

Liberty or Victory
Liberty preferred

Not specified
Victory
Victory
Liberty
Liberty
Victory
Liberty
Liberty or Victory
Liberty
Liberty

Liberty
Victory
Liberty
Liberty
Liberty
Victory
Victory
Victory
Not specified n

Liberty

Liberty
Liberty
Victory or Liberty
Liberty
Liberty
Liberty
Liberty
Liberty or Victory

Number 01
ships

applied lor

10

5

5 10

5
5
2

2

2

1

10

12
3
6

1

10
1

2

3

5

10
3

10

5

6

2

10

3
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No M 72

ISBRANDTSEN CoMPANY INC ET AL ApPLICATIONS TO BAREBOA1

CHARTER GOVERNMENT OWNED VESSELS

S1tbmittedDecember 28 1956 Decided Ja nu ary 9 1957

REPORT OF THE BOARD

CLARENCE G MORSE Ohai7J1Wn BEN H GUILL Vice Ohairman TUGs
E STAKEM JR ill elnber

By THE BOARD

This is a proceeding under section 5 e Merchant Ship Sales Act of

1946 as amended 50U S C App Sec 1738 e upon the application
of Isbrandtsen Company Inc and others to bareboat charter war

built dry cargo vessels from the Government for use in world wide

bulk commodity trade principally for the carriage of coal to foreign
ports and also for the carriage of such cargoes as shall from time to

time be available Notice of hearing was published in the Federal

Register ofDecember 1 1956 and pursuant to such notice applications
for more than 160 vessels were received from 25 applicants

1 No

parties appeared in opposition to the granting of charters but United

States Lines Company and American Tramp Shipowners Association

Inc intervened as their interests might appear An initial decision

has been issued by the examiner and exceptions thereto have been filed

by A H Bull Steamship Company Inc and American Export Lines

Inc Bull has requested oral argument the request is hereby denied

The examiner found that the services under consideration are in the

public interest that such services are not adequately served and that

privately owned American flag vessels are not available for charter

on reasonable conditions andat reasonable rates for use in such services

We are in agreement with the statutory findings made by the exam

Iner

1 The appendix Indicates applicants in this proceeding together with the number of ships
applied for
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The record indicates that there is a continuing extreme shortage of

American flag tonnagefor carriage ofbulk coal to Europe particularly
to France The Suez crisis has increased the need for the importation
ofcoal from the United States and estimates of tonnage have increased

to about 50 million tons to all of Europe for the year 1957

A witness for Association Technique de lImportation Charbonnier

ATIC which is the representative of the French Government in

the importation of all coal to France testified that the coal import
program for France for the year 1957 was raised in November 1956

from 4 million to 7 million tons The present estimate for 1957 is

8 million tons and in the opinion of the witness it probably will be

raised to a total of about 10 million tons In June 1956 the rate for

eonl to Europe was under 11 per ton and at the time of the hearing
it had increased to 16 75 Itwas the testimony of the ATIC witness

that payment of the present high coal rates would seriously injure the

economy of France The Chief of the Shipping Division of the De

partment of State strongly supported the position that payment of

rates on eoal to Europe at the present market rates places a burden

on the economy of friendly European countries which is contrary to

the national interest of the United States The record shows that

Belgium has a need for about 900 000 tons of coal in the first quarter
of 1957 and that other friendly European count riphave need for

substantial imports of United States coal in 1957 A need was showlI

for about three cargoes of coal monthly to South America to meet

the needs of electric and gas utilities in Argentina and Uruguay
All witnesses testified that they had been unable to obtain privately

owned American flag vessels for use in these services and the evidence

is unrebutted that there is at present an inadequacy of American flag
vessels for carriage of coal from the United States to the areas con

sidered and that this inadequacy will continue to exist for at least

a year
ATIC has eommitments with seven companies for a total of 51

vessels contingent upon the obtaining of Government owned vessels

Commitment for ten of these vessels is with American Coal Shipping
Inc In AnM ican Coal Shipping Inc Cha1 ter of TVar B tilt Ve8sels

5 F M B 1 34 the Board made findings hich would permit that com

pany to charter up to 30 vessels The remaining contingent commit

ments are for 41 vessels with six companies who are applicants in

the instant proceeding 2 All these eonditional commitments are at a

rate of 1175 per tOll to Antwerp Rotterdam and 12 25 to a French

port Conditions are uniform except that the Isbrandtsen charter

2Isbrandtsell nine Shepard six Luckenbach ten Arrow six Blidherg fh e and New

England lndustlies live
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would permit the use of either an American or foreign flag vessel
while all other charters would require the use of American flag ton

nage only
A witness for ATIC indicated a probable need for an additional

3035 vessels but did not now know for what period they would be
needed The witness stated that ATIC would not at this time enter

into anyone year commitments in addition to the 51 vessels presently
arranged and felt he could probably obtain the additional 30 35
vessels in the private market

In addition to the foregoing contingent commitments to ATIC cer

tain other applicants have commitments offers pending arrange
ments or have been approached by other shippers for carriage of

coal 3 while some applieants without speeific business in mind felt

that the extreme shortage of available tonnage for carriage of coal

would enable them to fully utilize for at least a year the vessels for

which they apply
DISCUSSION AND CONCLUSIONS

Based on the evidence of record the conclusion is inescapable and

we so find that the services under consideration are in the publ ic

interest that they are not adequately served by American flag ves

sels and that privately owned American flag vessels arenot available

for charter on reasonable conditions and at reasonable rates for use in

such services
American Export excepts to the initialdecision in thatit

1 stated that applicants who had secured conditional commit

ments should receive preference over other applicants
2 failed to recommend that in allocating Government owned ves

sels preference be given those shipping companies both tramp and

liner who normally serve the trade area to which the particular cargoes
are consigned and who aTe experienced and qualified to operate the

vessel in the services outlined

3 failed to recommend that preference be given to applicants who

together with their closely affiliated companies use predominantly
8Isbrandtsen eight Yessels r qulred by South American electric and gas utilitips

American Export five Yessels approached by French Italian and Yugolav Govern
ments Boston Shipping three vessels arrangements now pending with Italy Star
board Bournemouth Falmouth joint application five vessels an offer in transatlantic

coal trade Dolphin five vessels commitments to Antwerp Rotterdam north French

ports Traders five vessels commitments to Antwerp Rotterdam north French ports
American Union two vessels fixed commitmentwith Belgian company World Car
riers two vessels tentatil e commitments to Antwerp Amsterdam Rottcldam Hamburg
range 1 he initial decision in reaching its total of 69 moreor Iess commitments on

page 4 does not include the five for American Export or the two for World Carriers
Bull 20 vessels Pocahontas 12 vessels Waterman ten vessels

5 F M B



ISBRANDTSEN co INC CHARTER OF WAR BUILT VESSELS 199

American flag vessels when operating in the water borne import
andexport commerce of the United States

Bull excepts to the initial decisi91 in thatit
1 failed to determine the maximum number of ships that may be

r quired and authorize the Administrator to charter these vessels as

needed

2 failed to recommend an absolute preference in the allocation of

ships to applicants who have no foreign flag affiliations

3 failed to recommend that allocations should be made on the basis
of qualification and experience of applicants rather than on the basis
of conditional commitments

In the initial decision the examiner totaled the 41 contingent com

mitments with ATIC and the 28 nuious arrangements m1c1e for
other cargoes by certain other applicants see footnote and con

cluded that the l eeorcl would sustain the break out of GD vessels for
the carrjage of coal for hich tLere is a E101 e or less commitment

1Vhile we agree that specific commitments offers nrral1gements ete

are an indierrtion of the need for c1ullter of Goyernment oYned ves

sels for carriage of eoal we feel that there arc other significant fa dors

which must be considered ill determil1illg the number of vessels yhic11

may be chartered without seriously ajfecting the employment of

privately owned vessels

Testimony of witnesses inclic ltes tllat there u e vessels pleSelltly
available for charter for the cHll inpe of conI bl1t at rates Y

lih are

considered unreasonably high The y jtncss for ATIC stated that
a lot of o yners flre waiting the hlst minete fol distress cargoes that

are badly needed and he m gec1 cantion flnd care that not too many
Government owned vessels be b okcn out lIe st rted also that while

ATIC needed 0 33 additiollH1 yesse s in the near future he felt that
these could be obtained in the private clwltel rnalket It was his
further testimony that at least two Arncric ul fla f O 1C S of private
vessels now under charter to ATIC have 1sked to be released from

charter when Government owned vessels become available pre
sumably in his opinion because a higher rate may now be obtained
in the market Ye also note that although 15 vessels were certi
fied for charter in lsbJandtsen C O Inc Charte of TV Gi Bllilt Ves
sels 5 F 1 B X

l only six ere finally elltel ed because nine pri
vately owned American Hag vessels became available

In recent charter cases under section e n1erchant Ship Sales
Act of 194 as amended the Board has made findings which will

permit the charter for one year or more of approximately 120 vessels
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for use in the carriage ofbulk commodities primarily grain and coaV

A substantial number of these vessels have not yet been placed in i

operation and their availability has not been fully reflected in the

ship charter market We take note of the fact that additional appli
cations for bareboat charter of Government owned vessels are now

pending beforethe Board and may result in the break out of additional

vessels

Although the record supports a finding that there are not now

privately owned American flag vessels available at reasonable rates

for carriage of coal cargoes it is not possible to determine the precise
number of Goverrunent owned vessels which may be chavtered without

seriously affecting the operation of privately owned vessels A num

ber of Ithe commitments arrangements etc previously discussed

are most indefinite We feel thatthe cumulative effect of authorizing
at this time the break out of as many as 69 vessels together with the

substantial number of other Government owned vessels which will be

made available to the ship charter market in the near future might
seriously affect the use of privately owned American flag vessels

We will therefore certify to the Secretary of Commerce 6 that a

maximum of50 Government owned dry cargo vessels may be bareboat

chartered for use in the services herein considered Recognizing that

this number of vessels is less than the number desired by applicants
and witnesses we leave to the discretion of the Secretary of Commerce I

the allocation of vessels to particular applicants for nse in such serv

ices as will b2st serve the public int rest

The initial decision refers to the statement made by the Board in

American Export Line8 Irl et al 8upra that we feel that the mere

fact that a particular applicant has obtained a commitment for car

riage of these Government sponsored cargoes conditioned upon the

granting of a lmrter of Government owned vessels should not be a

conclusive factor in granting or denying particular applications but

states that in the instant proceeding the examiner believes that appli
cants who have shown initiative diligence and faith in securing con

ditional commitments should be rewarded and not be r legated to the

same position as the other applicants Ve do not disagree we

merely restate th tthe fact of a conditional eommitment should not

I i8brandt8en 00 Inc supra 15 vessels Grace Line Inc Oharter of War Built Ves8eZ8

5 F M B 143 two vessels American Ooa l ShiPping Inc 8upra 30 vessels Pacific Far

Ea8t Line Inc EtAt Oharter of War Built Ve88el8 5 F lf B 177 30 vessels American

Export Lines Inc EtAl Oharter ot War Bftilt Ve88els 5 F M B 188 40 vessels
6 By Department Order No 117 amended section 6 01 subsection 2 paragraphs 1

and 2 the Secretary of Commerce has delegated his authorit under the Merchant

Ship Sales Act of 1946 as amended to the Maritime Administrator Pursuant to such

delegation references herein to the Secretary of Commerce are also directed to the
Maritime Adminlstrator
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be treated as conclusive in the granting of a particulaT application
Such a contingent commitment may be an indication of special quali
fications of a particular applicant but we do not feel that all other

factors should be ignored and that an applicant with a conditional

commitment should ipso faoto be automatically entitled to the charter

of the ships for which it has applied
In Amerioan Export Lines Ino et al supra the Board recom

mended that the Secretary of Commerce consistent with the policy
of the Merchant Marine Act of 1936 and the Merchant Ship Sales Act
of 1946 to foster the development and encourage the maintenance

of a privately owned and operated United States flag merchant
marine give preference to applicants who together with their closely
affiliated companies use predominantly American flag vessels when

operating in the water borne import and export commerce of the
United States The initial decision while stating that the general
aims of the foregoing recommendation are laudable refused to make
a similar recommendation in this proceeding inasmuch as no rational
criterion or yardstick is provided in the recommendation citing
Panama Refining Oompany v Ryan 293 U S 388 1935 The

principal of the Panama case that delegation of authority by the

legislative branch to the executive branch of Government without

any reasonable standards is an unconstitutional delegation of legis
lative authority is completely inapplicable to the recommendation

of the Board to the Secretary of Commerce in a charter proceeding
1ll1del section 5 e the Merchant Ship Sales Act as amended First

the Board grants no authority to the Secretary of Commerce his

discretionary authority in granting or denying particular applica
tions for charter of Government owned vessels is clearly and expressly
set forth in the 1erchant Ship Sales Act of 1946 as amended Sec
ond the Secretary of Commerce is authorized to follow recom

mendations made by the Board but is not required to adopt such

recommendations

Section 5 e 1erchant Ship Sales Act of 1946 as amended pro
vides that the Secretary of Commerce may in his diseretion either

reject or approve the application but shall not so approve unless in

its hisJ opinion the chartering of sneh vessel to the applicant would

be consistent with the policies of this Act Tithin the clear state

ment of the purposes and policies of the Merchant Ship Sales Act as

stated in section 2 thereof we feel that our recommendat ion made to

the Secretary of Commerce is well within the discretionary authority
granted to him by Congress We furthermore feel that the recom

mendation is sufficiently clear and precise to enable the Secretary of
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CQmrperce to follow it The Merchant Marine Act of 1936 section
80 and the Merchant Ship Sales Act itself section 10 recognize the

r sonableness of affiliated interests as a standard and guide The

wrd predominantly has a general and clearly understood meaning
Webster s New International Dictionary 19 4 Matthews v Bli s

22 Pick Mass 48 and its reasonableness as a legal standard has

been recognized Willia1718 v Oorbett 286 P 2nd 115 1955 We

wiU therefore make a recommendation to the Secretary of Commerce

in this proceeding similar to that made in American Export Lines

Inc et al S1lpra

FINDINGS CERTIFICATION AND RECO BIENDATIONS

On the record the Board finds and hereby certifies to the Secretary
ofCommerce

1 That the services under consideration are required in the public
illterest

2 That suchservices arenot adequately served and

3 That privately owned American flag vessels are not available

for charter by private operators on reasonable conditions and at rea

sonable rates for use in such services

The Board further finds that not to exceed 50 Government owned

vessels may be katereel for nse in the services herein considered

without seriously affecting the employment of privately owned vessels

and recommends to the Secretary of Commerce the following restric

tions and conditions as necessary 01 appropriate to protect the public
interest in respect of such ch nters and to protect privately owned

vessels against competition from the chartered vessels

1 That any charter which may be granted herein be for a I year

period subject to the right of cancellation by the charterer on 15

days notice such right at the option of the Secretary of Commerce

to be conditioned upon full payment to the Government of the re

mainder of one year s charter hire which will be considered as recoup
ment of break out andlay up costs and the right of cancellation by
the Government on 15 days notiee

2 Tlll t the eharter hire be a fixed sum in an amount determined

to be consistent with the policies of the Merchant Ship Sales Act of

1946 as amended and not less than the prevailing world market

charter rate for similar vessels for similar use If the fair and rea

sonable NSA ti e charter rate as converted to a bareboat rate is

determined by the Secretary of Commerce to be not less than the pre

vailing world market charter rate for similar vessels for similar use

and consistent with the polieies of the 1946 Act it is l ecommeuded that

5 F M B



iSBRANDTSEN CO INC CHARTER OF WAR BUILT VESSELS 203

such converted NSA rate be adopted as charter hire pplicable to the

vessels chartered as the result of this report Additional charter

hire based on earnings above 10 percent of capital necessarily em

ployed should be fixed as provided in section 709 o the Merchant
arineAct 1936

3 That charterers at all times be limited to the primary pl1rpOSe
of carrying coal cargoes outbound and be permitted to carry bulk

cargo inbound provided however that the privilege of carrying bulk

cargoes inbound may be accorded by the Secretary of Commerce only
upon petition of an applicant and after the Secretary of Commerce
is satisfied that other American flag operators will not be unduly
injured thereby

4 That with reference to break out readying and lay up costs

the Secretary of Commerce authorize the use of the vessel operations
revolving fund for the activation repair and deactivation cost pro
vided for in Public Law 890 84th Congress

5 That charterers not be pellnitted to operate the vessels in the

coastwise orintercoastal trades

The Board further recommends to the Secretary of Commerce
6 That in allocating Government owned vessels preference be

given to those shipping companies both tramp and liner who are

experienced and qualified to operate the vessels in the services out

lined herein and
7 That consistent with the policy of the Merchant Marine Act

1936 and the nierchant Ship Sales Act of 1946 to foster the develop
ment and encourage the maintenance of a privately owned a nd oper
ated United States flag merchant marine preference be given to

applicants vho together with their closely affiliated companies use

predominantly American flag vessels when op rating in the water

borne import and export commerce of the United States In this

regard we recommend that any contracts of affreightment entered
into with these Government owned vessels not permit substitution of

foreign flag vessels
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ApPENDIX

Number of ships
Name of company appliedfor

Isbrandtsen Company Inc u u

ShepardStearnship Co
Starboard Shipping Inc 1

u u

Bournemouth Steamship Corporation 1
u u U u u u

Falmouth Steamship Corporation 1

Traders Steamship Corporation
Blidberg Rothchild Co Inc h u U u u u

U u u u u

Polarus Steamship Corporation
Pocahontas Steamship Company
American Export Lines Inch u u u h u h

Arrow Steamship Company Inc h u u u u u u u

Boston Shipping Corporation
Veritas Steamship Company Inc u u u u u u u u

u u

Martis Steamship Corporation
Ocean Carriers Corporation
Shipping Corporation of America
A H Bull Steamship Company Inc u u u u

U h h U U

Luckenbach Steamship Company Inc

New England Industries Inc U h
U U

World Carriers Inc h U

Waterman Steamship Corporation U U U U U U U

Stockard Steamship Corporation
American Union Transport Inc U U U h U U U U U

U

Marille Cross Corporation

Pegor Steamship Corporation
James A Poll

Dolphin Steamship Corporation
I Joint applicai ion

17
6

5

5
5

12

5
10

3
2

10
10
3

20
10
12

2

10

10
2

6

4

3

5
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No M 74

LYKES BROS STEAMSHIP CO INC ET A APPLICATIONS To BARE
BOAT CHARTER GOVERNMENT OWNED DRY CARGO VESSELS

Submitted January 7 1951 Decided January1951

Board finds and certfiies to the Secretary of Commerce that the services con

sidered are required in the public interest and are not adequately served
that privately owned American flag vessels are not available for charter

by private operators on reasonable conditions and at reasonable rates foruse

insuch services and that not to exceed 35 Government owned vessels may be

chartered for such services subject to recommended conditions and
restrictions

Odell fominers anq Robert S Hope for Lykes Bros Steamship
Co Inc Pacific Far East Line Inc and Pope Talbot Inc

Robert F Donoghue John l1fason and Josiah K Adams Jr for
States ltlarine Corpora tionofDelaware

Ira L Ewers for T J Stevenson Co Inc
Lester lV Stockard for Levant Line a joint service composed of

Stockard Steamship Corporation and Atlantic Ocean Transport
Corporation

Francis T Greene and David Simon for Prudential Steamship
Corporation

Ca1l S Rowe for 1merican Export Lines Inc
T01n J illefer for Pacific Transport Lines Inc and States Steam

ship Company
Vern Countryman for American President Lines Ltd

Richard J urrus for American Tramp Shipowners Association Inc
Richard J Gage as Public Counsel
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REPORT OF THE BOARD

CLARENCE G MORSE Ohairman BEN H GUILL Vwe Ohairman THos
E STAKEM JR Member

By THE BOARD
This is a proceeding under section 5 e of the Merchant Ship Sales

Act of 1946 as amended 50 App U S C sec 1738 e upon the ap
plications ofLykes Bros Steamship Co Inc andothers 1 to bareboat
charter war built dry cargo vessels from the Government for opera
tion in berth services Notice of hearing was published in the Fed
eral Register of December 14 1956 and hearing was held before an

examiner on December 19 1956 American President Lines Ltd
APL intervened in opposition to the applications and to urge cer

tain restrictions and conditions on use of the vessels if chartered
Paci fic Far East Lines Inc PFEL Pope Talbot Inc Pacific

Transport Lines Inc States Steamship Company and American

Tramp Shijpowners Association Inc intervened as their interests

might appear and opposed some applications in part An initial
decision was issued by the examiner and exceptions thereto have been r

filed by APL and PFEL APL has requested oral argument which is
J

herewith denied

Subject to the modifications hereinafter made our conclusions agree l

with the iIitial decision which we adopt and make a part of this

report Exceptions and arguments not hereinafter discussed have been

given consideration and found not relevant to material issues or not

supported by the evidence
APL s interest extends to the application of States Marine to

charter vessels for berth service on the Gulf Far East leg of its tri
continent service from California in competition with APL s berth
service on Trade Routes Nos 29 F and 29 E and to the applications
of American Export T J Stevenson Levant Line and Prudential
to charter vessels for berth service inbound on Trade Route No 10
in competition with APL s round the world berth service

APL excepts first to the examiner s ultimate finding thatthe above

described services are not adequately served The record fully sup
ports the conclusion of the examiner as to inadequacy of service on

these berth services and we agree with his conclusions It is beyond
question that the inadequacy of service contemplated by the statute
is inadequacy of all American flag operations in the service not

merely the inadequacy of the service of a particular applicant or

1 Lykes Bros Steamship Co Inc 15 Victorys States Marine Corporation of Delaware

12 Victorys T J Stevenson Co Inc 2 Vtctorys Levant Line 2 Vlctorys Prudentia

Steamship Corporation 2 Victorys and American Export Lines Inc 2 Victorys
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line Am Pres Lines Ltd Oharter of War Built Vessels 3

F M B 646 648 1951 quoted in APL s brief in support of excep
tions page 3 That brief however significantly excludes the next

following sentence ofthe Board s report in the above case which states

that a clear showing by an applicant that its American flag vessels

are unable to provide adequate service is some evidence that all Amer

ican flag vessels are unable to do so and in the absence of evidence to

the contrary from competitive or othersources may well be sufficient to

support the statutory finding emphasis added This is such a case

Applicants made a prima facie showing of inadequacy of American

flag service which is unrebutted on the record Though APL was a

party to the hearing and presented a witness it failed even to attempt
to show that its competing privately owned American flag service was

adequate
APL excepts second to the failure of the initialdecision to find that

operation ofGovernment owned chartered vessels on the above services

should be restricted to the carriage of commercial bulk and military
cargoes The basis of this contention is that APL in its present

operation of privately owned nonsubsidized vessels is so restricted

We agree with the reasoning of the examiner that such a contention is

without merit The purpose of this proceeding was for charter of

vessels for use in regular berth services and not for services in bulk

carriage Restrictions on operations of nonsubsidized vessels of APL

which involve rights and obligations which do not arise out of any

proceeding under the Merchant Ship Sales Act of 1946 as amended are

irrelevant to the issues in this charter proceeding and no valid reason

for such restrictions appears in this record

APL excepts third to the examiner s finding that States Marine

would carry Pacific coast top off cargo on the Gulf Far East leg of

its tricontinent service if it could be loaded quickly on the chartered

vessels and if it could be discharged quickly at one destination port
We agree with APL and the record shows that the quoted langauge
applies to carriage of inbound cargo from the Far East to the Pacific

coast and not to Pacific coast top offs on outbound voyages The

initial decision is so modified We fail to see however and APL does

not contend that this minor modification would affect the findings
and conclusion of the initial decision

The foregoing discussion of the exceptions of APL answers the

arguments advanced in support of exceptions made by PFEL
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FINDINGS CERTIFICATION AND RECOMMENDATIONS

On this record the Board finds and hereby certifies to the Secretary
ofCommerce 2

1 That the services herein considered are required in the public
interest

2 That such services are not adequately served and

3 That privately owned American flag vessels are not available

for charter by private perators on reasonable conditions and at

reasonable rates for use in such services

The Board further finds that up t 35 Government owned vessels

may be chartered for use in the berth services herein considered

We hereby adopt the restrictions and conditions recommended by
the initial decision as necessary or appropriate to protect the public
interest in respect of such charters and to protect privately o ned

vessels against competition from the chartered vessels We also

recommend that in determining the actual number of vessels to be

chartered as a result of this proceeding the Secretary of Commerce

satisfy himself that the operation of such chartered vessels will not

be unduly competitive with the operation of privately owned Amer
ican flag vessels

IIBy Department Order No 117 amended section 601 subsection 2 paragraphs 1

and 2 the Secretary of Commerce has delegated his authority under the Merchant Ship
Sales Act of 1946 as amended to the Maritime Administrator Pursuant to such delega

tion references herein to the Secretary of Commerce are also directed to the Maritime

Administrator
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FEDERAL IARITIME BOARD

No f 74

LYKES BROS STEAMSHIP CO INC ET AIrApPLICATIONS TO BAREBOAT

CHARTER GOVERNMENT OWNED DRY CARGO VESSELS

The Board should find and so certify to the Secretary of Commerce that the

services considered are required in the public interest that such services

are not adequately served and that privately owned American flag vessels

are not available for charter by private operators on reasonable conditions

and at reason ble rates for use insuch services

Odell Kominers and Robert S Hope for Lykes Bros Steamship Co
IIic PacificFar East Line Inc and Pope Talbot Inc

Robert F Donoghue John Mason and Josiah K Adams Jr for

StatesMarine Corporation ofDelaware

Ira L Ewers for T J Stevenson Co Inc

Lester N Stockard for Levant Line a joint service composed of

Stockard Steamship Corporation and Atlantic Ocean Transport
Corporation

Frarwis T Greene and David Simon for Prudential Steamship
Corporation

Oarl S Rowe for AmericanExport Lines Inc

Tom Killefer for Pacific TransportLines Inc andStates Steamship
Company

VernOountryman for American PresidentLines Ltd

Richard W K UT1U8 for American Tramp Shipowners Association

RichardJ Gage as Public Counsel

INITIAL DECISION OF A L JORDAN EXAMINER 1

This is a proceeding under Public Law 591 8Ist Congress upon
the applications of Lykes Bros Steamship Co Inc and others to

bareboat charter war built dry cargo vessels from the Government for

operation in berth services Notice of hearing was published in the

1 This declsloD wlll become the decision of the Board In the absence of exceptions thereto
or Board revIew Rules 13 d and 13 h Rules of Practices and Procedure18 F R
8716
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Federal Register of December 14 1956 and pursuant to such notice

applications were received before the close of business on December 18
1956 from

Lykes Bros Steamship Co Inc for 15 Victorys
States Marine Corporation of Delaware for12Victorys
T J Stevenson Co Inc for2Victorys
Levant Line for2 Victorys
Prudential Steamship Corporation for2Victorys
American Export Lines Inc for2 Victorys

Hearing was held on December 19 1956 pursuant to the notice re

ferred to and oral argument was had before the examiner in lieu of
briefs

American President Lines Ltd intervened in opposition to all the

applications and to urge certain restrictions on the use of any vessels
that may be chartered as hereinafter discussed Pacific Far East Line
Inc Pope Talbot Inc Pacific Transport Lines Inc States Steam

ship Company and American Tramp Shipowners Association inter
vened as their interests may appear some opposing certain applications
in part as hereinafter discussed

The applications are taken up in the order in which they are above
listed

LYKES BRos STEAMSHIP Co INC

Lykes desires to charter 15 Victory vessels for operation in its berth
services from the Gulf to the United Kingdom Continental Europe
and Baltic Scandinavian ports on Trade Route 21 from the Gulf and
South Atlantic to the Mediterranean on Trade Route 13 and from the
Gulfto Southeast Africaon Trade Route 15 B Lykes presently main
tains an average of seven and a half sailings a month in these combined
services with its 33 owned American flag Bl Cl C2 and VictorJ
vessels and five Victorys chartered from the Government

Lykes applies for 15 Victorys to take careof increased cargo offerings
by its regular shippers and to assist in the carriage of vast relief pro
grams Its shortsupply of tonnage is due a to the recent longshore
men s strike finding 26 of its vessels in American ports resulting in

delays of two weeks of some of the vessels b recent casualties such
as three fires several strandings and collisions with considerable loss
of time for repairs c necessity of strapping 21 C2s between now and

September 1957 each to be off berth 15 days and d annual inspec
tion sand blasting andbottom painting of 9 additional vessels

Lykes believes there will be a continuing heavy movement of agri
cultural products for some time to come Shippers have informed

Lykes of their hesitancy in offering these products for sale on account
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of their inability to secure freight space and a good portion of grain
phosphate sulphur and other weight inquiries have been placed be

fore Lykes at attractive rates which it could not entertain It has

not been able to lift its share of military cargo for the past three

months and will be forced to make further curtailment in its mili

tary space offerings Tor December and January unless it can acquire
additional tonnage

On Trade Route 21 Lykes has declined 70 000 tons of cargo for

December and 27 000 tons of general cargo for January and ap

proximately 80 000 tons of phosphate and sulphur for January
through June 1957 On Trade Route 13 it declined approximately
56 000 tons of cargo for December and approximately 148 000 tons for

January through March 1957 In addition to the other cargo de

clined Lykes has not been able to lift half of the 1STS cargo offered

it Lykes is informed that other American flag operators in these
services are being offered more of the various types of cargo than they
can lift Lykes believes this situation will continue through August
1957 when the new Government programs start and that then all

the lines together will not be able to handle the amount of cargo offer

ings from the Gulf
Homeward Lykes is booked up with ore for the first quarter of

1957 and has all the ore it could handle through the remainder of

1957 rt is informed that the Government wants approximately a

million tons of strategic ores from South and East Africa Lykes
is unable to handle all cargoes offered to it homeward from the United

Kingdom Continental Europe and the Mediterranean with its present
tonnage

Lykes has tried through chartering brokers to secure suitable ves

sels for these services and the only indication it has had is that there

might be one or two C 2s available at 105 000 to 110 000 per month

time charter which Lykes considers prohibitive for its services

Lykes desires to charter the 15 Victorys it requests for one year with

delivery at aGulf port as soon as possible

STATES MARINE CORPORATION OF DELAWARE

States Marine desires to charter 12 V ctory vessels for operation
interchangeably in its berth services

A U S Gulf U K Europe Servicebetween U S Gulf ports Brownsvillej

Tampa range and ports in the Bordeaux Hamburg Range and Liver

pool Trade Route 21

B U S Gulf Mediterranean Servicebetween a U S Gulf port or ports and

a port or ports in Spain and or Portugal and or the Mediterranean and

or the Black Sea with the privilege of calling at Casablanca Spanish
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Morocco the Azores and or ports in the United States South Atlantic

south of Norfolk and at ports in the West Indies and Mexico Trade

Route 13

C Tri Continent ServiceGulf Far East returning via Pacific Europe Serv

ice Pacific Havana Gulf Service or Pacific Atlantic Intercoastal with
lumber as described in Docket S 57 Trade Route not numbered F R

January 13 1955 page 317

D Gulf Pacific Coast Intercoastal Westbound 1 C C certificate of conven

ience and necessity No W 1033 Sub No 2

States 1arine operates in these services interchangeably 30 United
States flag Ctype and Victory type owned and time charted ves

sels In Service A it averages approximately one sailing a month

service B two sailings a month service C five sailings a month and

service D three to four sailings a month

States Marine owns eleven of the vessels it operates in these services

The others are time chartered 5 to 12 months from American com

panies which due to increased demands for vessels are unwilling to

renew time charters except at prohibitive rates of hire in these berth

servIces

States 1arine operates sixty time chartered vessels interchangeably
in these and other of its services It has received redelivery notices

on twenty of such vessels for redelivery in the period from December

until the latter part ofFebruary Without replacements States Mar

ine w9uld not be able to maintain its present regularity and conti

nuity of service It operates no foreign flag vessels It acts as agent
for Mitsubishi Shipping Company in the Atlantic Gulf Far East

servIces

States Marine applies for 12 Victorys for replacements as stated

above and because the demand for berth space is rapidly increasing
due to the stepped up agricultural export programs It

estimates
for example that the export cotton program alone for this season

will be over 5 million bales as compared to a little over 2 million bales

during the last season

States Marine has declined firm offerings of something over 300 000

tons of cargo for lack of space through June 1957 Some of this de

clined cargo has moved but a tremendous backlog remains States

Marine estimates that to move the cotton alone from the Gulf and

West Coast would require approximately 21 full sailings a month for

7 months

Its vessels presently employed in the services for which it requests
the Victorys are sailing outbound substantially full and have been

for 6months prior to this application
Itunderstands that other berth operators in these trades are loading

their vessels to capacity At the time of the hearing States Marine
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had received redelivery notices on its time chartered vessels to such an

extent that the 12 Victorys applied for would not replace the vessels

it is losing because it cannot renew the charters and if its application
is not granted it cannot offer as much service as it has been offering

In the Tri Continent Service Gulf Far East leg States 1arine

would take Pacific Coast top off cargo if it could be loaded quickly
on the chartered vessels and if it could be discharged quickly at one

destinati6n port There is adequate space to move lumber from the
Pacific Coast Eastbound and States 1arine has no intention of aug
menting its eastbound lumber service with the vessels it proposes to

charter As to the Gulf Mediterranean Service the vessels would call

at Atlantic ports on their return to the Gulf States Marine does not

desire to carry fullcargoes of bulk commodities

Through chartering brokers States 1arine has canvassed the
charter market daily for some time past and has not been able to

charter suitable ships It took the only privately owned Victory ship
available a few days before the hearing It had also taken a C 2 and

a Liberty All th ee of these it states will be operated at a financial

loss to States Marine Chartering brokers have not been able to secure

vessels that can be operated at a profit because the rate of charter hire

is substantially greater than can be afforded at the current level of

freight rates

States 1arine desires to charter the 12 Victorys it requests for one

year with delivery at Atlantic or Gulf ports preferably Gulf ports
as soon as possible

T J STEVENSON Co INC

Stevenson desires to charter two Victory vessels for operation in its

North Atlantic Mediterranean berth service on Trade Route No 10

Stevenson presently maintains one sailing a month in this service with

its four owned American flag vessels 2 EC2 s and 2 C1B s It applies
for two Victorys because it has a backlog of cargo resulting from the

recent longshoremen s strike on the East Coast and for the past six

months it has been continuously declining I C A and United States

military cargoes for lack of space Also it has on its books more than

20 000 tons of cargo for the National Catholic Welfare Charities
which it is unable to handle This cargo has been offered Amer

ican flag operators in the Mediterranean who have not been able to

accept it Additionally it is unable to protect its other shippers
Stevenson believes that cargo requirements on its berth service will

continue to increase for the next twelve months and that it will have

a serious shortage of vessel space if its application is not granted
Stevenson is advised by chartering brokers that no privately owned
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American Victory is available and the best that could be done was

Libertys for four to six months at 85 000 per month which was too

high to consider for applicant s berthservice

Stevenson desires to charter the two Victorys it requests for a period
of one year with delivery at New York Philadelphia Baltimore or

Hampton Roads prior to January 31 1957

LEVANT LINE A JOINT SERVICE COMPOSED OF STOCKARD STEAMSHIP
CORPORATION STOCKARD AND ATLANTIC OCEAN TRANSPORT CORPO

RATION ATLANTIC

Levant desires to charter two Victory vessels one each for the two

corporations for operation in its berth services from United States

South Atlanticand Gulf ports and from United States North Atlantic

ports to t e Azores Casablanca Cadiz and the Mediterranean range

on Trade Routes 13 and 10 Levant presently maintains a sailing
every 3 or 4 weeks in these services with one Victory owned by
Stockard one Victory owned by Atlantic and 1 chartered C2 which

charter expires Janliary 19 1957 and cannot be renewed due to sale

of vessel by owners All three are American flag vessels

Normally Levant employs two privately owned and from three to

four chartered vessels in these services Inaddition to increased cargo

offerings at present and for the future Levant s service has been cut

from a minimum of fortnightly sailings to about one sailing a month

because berth rates do not warrant chartering tonnage at going char

ter rates Levant has been refusing general cargo for several months

Its information is that even with all the services there is not sufficient

tonnage to serve the Mediterranean It adopts the space and ship
shortage positions stated by Stevenson and Lykes Levant requests
the two vessels in order to re establish its badly depleted service due

to the loss of time chartered vessels it had and its inability to charter

other privately owned vessels at rates permitting successful operation
in its Mediterranean berth service It desires to charter the two Vic

torys it requests for a period of about 6 to 12 months with delivery
at Gulf ports preferably and as soon as possible

PRUDENTIAL STEAMSHIP CORPORATION

Prudential desires to charter two Victory vessels for operation in

its berth service from United States North Atlantic ports to the full

Mediterranean range on Trade Route 10 Prudential presently oper

ates fortnightly in this service with its three owned American flag
Victory vessels It operates no foreign flag vessels Prior to June

1956 it operated four to six American flag vessels in this service char
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tered from private owners to maintain fortnightly sailings The
chartered vessels have been unavailable to Prudential since November

1956 The vessels here applied for would be used to maintain not

increase sailings
Prudential applies for two Victorys because the present volume of

cargo including commercial and Government movements makes ad
ditional tonnage necessary in order to replace the private charters
previously available and to maintain its service Since July 1956
Prudential has declined 106 225 tons 0f cargo for lack of space ap
proximately 60 000 bulk and 46 000 general cargo not including
presently offered 1 C A cargo to Yugoslavia or Turkey It has had
to decline 2 500 tons for a December 10 sailing 1 500 tons so far for
a December 27 sailing and about the same for a January 1957 sailing
These declinations are not included in the previously declined 106 225
tons Prudential is constantly turning down cargo for lack of space
and it expects offerings to be made in increasing amounts for at least
a year It is also having to shut out inward cargo

Prudential has canvassed the charter market directly and through
brokers and it is unable to secure an offer of charter of any American

flag privately owned vessels at any rate ofhire It desires to charter
two Victorys for an indefinite period but not less than a year with

delivery as soon as possible on the AtlanticCoast

AMERICAN EXPORT LINES INC

American Export desires to charter two Victory vessels for oper
ation in its United States North AtlanticMediterranean berth service
on Trade Route No 10 Itoperates 22 owned American flag vessels in
this service 16 cargo vessels 4 combination passenger and cargo ves

sels and 2 passenger liners averaging about 10 sailings a month with
the cargo vessels

American Export applies for two Victorys to enable it to provide
service for the recent increase in cargo movement from the United
States to the Mediterranean It has been declining cargo during the
last 3 months and its present commitments of bulk and general cargo
run to mid 1957 in sufficient quantity it states to justify two ships
It needs the vessels principally for the current abnormal cargo move

ments which it expects to continue for approximately one year It
desires to take care of its customers and to serve its trade route

properly
American Export and its chartering broker have sought to char

ter suitable privately owned vessels without success It agrees with
the other applicants herein as to vessel availability and states that it
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is practically impossible to secure any type of vessel in the charter

market Itdesires to charter the two Victorys it requests for one year
with delivery in the North Atlanticarea as early as practicable

Considered next are the positions of interveners APL s interest

is confined to the applications of Levant American Export Stevenson

and Prudential for the charter of vessels for operation on Trade Route

No 10 and to so much of States Marine s application as seeks to

charter vessels for use in the Gulf Far East leg of the Tri Continent

service with Pacific Coast top off APL points out that under Article

11 16 of its subsidy contract it has been restricted in its unsubsidized

operations with its owned and chartered vessels to the carriage of

bulk and military cargoes without freedom to solicit general com

mercial cargo It states that when an American flag line receives

Government aid by subsidy it has been required consistently by the

Maritime Administration to use its nonsubsidized vessels so as to not

compete with other United States flag vessels Its position is that if

these applications are granted the same restrictions should be applied
or those applied to APL should be removed Ifnot so removed APL
states that applicants should be limited to bulk cargo outbound and

to inbound bulk cargo only with prior approval of the Secretary of
Commerc APL states that the need for more vessels to carry gen
et al cargo is not shown and that the applications should not be

gr anted
PFEL supports APL s position to the extent it applies to the Pa

cific ICoast Far East Tri Continent service States arine Pruden

tial American Export aId Public Counsel oppose APL s position
with respect to the restrictions and limitations referred to on the

grounds a that need for the vessels sought is shown b that impo
sition of the restrictions and limitations would have the effect of

defeating the whole purpose of the applications c that the services

are berth serv ces not limited to bulk carryings d that there is no

showing of harmful competition to any party and e that the ves

sels applied for are primarily for replacement of ships lost or to be

lost to the applicants and not for expansion of services

The restrictions and limitations requested by APL are not sup

ported by the record in this proceeding For this reason and those

stated by the parties in opposition to APL s position summarized

above it is not recommended that said restrictions and limitations be

included in any charters that may be granted herein

Prudential urges that a priority be given in the breaking out of

ships tor applicants seeking replacements tor ships lost from berth

services without their fault particularly a small operator It de

5 F M B



IX

sires one ship two if possible in order to maintain its normal service

before other lines are permitted to increase their services

Lykes opposes Prudentials request for preference in allocation of

ships 011 the grounds 1 that it is not an issue in the proceeding and

2 that there is no evidence to support it American Export states

that if there is to be allocation of ships among applicants preference
should be given on the basis of the ships operating in particular trade

routes and sailing frequency in proportion to the service provided
This question is not an issue under Public Law 591 and there is no

evidence in the record indicating that vessels may not be made avail

able promptly if charters are granted If vessel allocation priority
becomes necessary it can be handled administratively

American Tramp Shipowners Association Inc ATSA does not

oppose the applications as such but it cautions against over tonnaging
the market It states that the full impact of previously chartered
vessels has not been fully realized because most of the vessels allocated

are notyet in service and their effect onthemarket is uncertain ATSA

urges that bareboat chartered vessels should be withdrawn without

penalty to the charterer at the earliest possible moment should avail

able cargoes diminish to the point where privately owned vessels are

forced into an unhealthy competitive position with bareboat chartered

vessels Counsel for ATSA states that the need for vessels is not clear

in this proceeding and certainly he states the need is not shown for

all the vessels applied for He states that the premise in large part is

Government sponsored cargo This he states was taken care of in

Docket No l1 69 Sub No 3 decided December 18 1956 Counsel
for ATSA further states that if the applications are granted the

vessels should be precluded from carrying full shipload lots of bulk

commodities that they should not be allowed to compete with United

States privately owned vessels of any type when cargoes become scarce

thatthey should be returned to the Government when no longer needed

and if the circumstances warrant the Government should pay the

breakout expenses Public Counsel opposes the condition requested
by counsel for ATSA with respect to returning ships without penalty
to the applicant if returned sooner than a year He states that the

formula for arriving at charter hire as stated in recent charter deci

sions of the Board should be followed Upon consideration of the

facts of record summarized herein and since any charters which

may be granted should contain the right of cancellation by either

party on 15 days notice as hereinafter provided it is not recommended

that the conditions requested by ATSA be included in any charters

which may be granted herein

Each applicant through its counsel states that it has met the three
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requirements ofPublic Law 591 and that its application in fullshould

be granted Public Counsel states that the statutory requirements
have been met by all the applicants and that the application should

be granted in their entirety
FINDINGS CERTIFICATION AND RECOMMENDATIONS

Upon consideration of all the foregoing facts it is concluded and

found and the Board should find and so certify to the Secretary of

Commerce
1 That the services under consideration are required in the public

interest

2 That such services are not adequately served and

3 That privately owned American flag vessels are not available

for charter by private operators on reasonable conditions and at rea

sonable rates for use in such services

The Boardshould recommend

1 That any charter which may be granted herein be for a 1 year

period subject to the right of cancellation by the charterer on 15

days notice such right at the option of the Secretary of Commerce
to be conditioned upon full payment to the Government of the re

mainder of 1 year s charter hire which will be considered as recoup
ment of break out and lay up costs and the right of cancellation by
the Government on 15 days notice

2 That the charterhire rate be a fixed sum in an amount determined

to be consistent with the policies of the Merchant Ship Sales Act of

1946 as amended andnot less than theprevailing world market charter

rate for similar vessels for similar use If the fair and reasonable

N S A time charter rate as converted to a bareboat rate is determined

by the Secretary ofCommerce to be not less than the prevailing world

market charter rate for similar vessels for similar use and consistent

with the policies of the 1946 Act such converted N S A rate should

be adopted as charter hire applicable to the vessels chartered as the

result of this decision That additional charter hire based on earn

ings above 10 percent of capital necessarily employ d be fixed as

provided in section 709 of the Merchant Marine Act 1936

3 That with reference to break out readying and lay up costs the

Secretary of Commerce authorize the use of the vessel operations re

volving fund for the activation repair and deactivation cost provided
for in Public Law 890 84th Congress

4 That any charters granted subsidized applicants herein namely
Lykes and American Export include provisions to protect the inter

ests of the Government under its operating differential subsidy agree
ments with said applicants
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FEDERAL MARITIME BOARD

No M 75

COASTWISE LINE ApPLICATION TO CHARTER ONE GOVERNMENT
OWNED VESSEL

Submitted JanUO 1lI 21 1957 Decided JanUO11I28 1957

Board 1lnds and certifies to the Secretary of Commerce that the California
Pad1lc Northwest British Columbia service is required in the public
interest that it is not adequately served that privately owned American
flag vessels arenot available for charter by private operators on reasonable

conditions and at reasonable rates for use in such service and that the

Ira Nelsoo Morris may be chartered for such service subject to recom

mendedconditions and restrictions
Motion to dismissapplica tion forwantof timely notice denied

Robert S Hope for Coastwise Line

AZam F WoJUstetter for Alaska Freight Lines Inc

RichardJ Gage as Public Counsel

REPORT OF THE BOARD

CLARENCE G MORSE Ohairman BEN H GUILL Vice Ohairman

THOS E STAKEM JR Member

By THE BOARD

This is a proceeding under section 5 e Merchant Ship Sales Act

of 1946 as amended 50 App U S C A 1738 e upon the applica
tion of Coastwise Line Coastwise for the bareboat charter of the
Governmentowned war built dry cargo vessel Ira Nelson Morris
for a period of 1 year for operation between Oalifornia Pacific
Northwest British Columbia and Alaska Alaska Freight Lines
Inc AFL intervened in opposition to the application Both AFL
and Alaska Steamship Company Alaska Steam compete with appli
cant in the Pacific Northwest Alaska trade

The vessel sought has been under charter to Coastwise for approxi
mately 18 months and has been operated in the Pacific coast domestic
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trade OJJJfwise LiJneOharter of War Built Ve8sel 4 F M B

597 1955

Notice of the hearing was published in the Federal Register of

December 18 1956 and the hearing was held before an examiner

who issued an initial decision AFL filed exceptions to the findings
and conclusions of theexaminer

Atthe outset of the hearing counsel for AFLmadean oral motion

to dismiss the application on the grounds that AFLwas not afforded

timely notice of the hearing This type of motion although made

befor the examiner is required by our Rules of Practice and Pro

cedure to he addressed to the Board It was reduced to a written

motion to which Coastwise has replied and is still pending
The examiner found that 1 the service under consideration is

in the public interest 2 the service is not now adequately served

and 3 privately owned American fiag vessels are not available for

charter at reasonable rates and upon reasonahle conditions

We are unable 10 agree with the examiner s finding that the Cali

fornia Pacific Northwest British Columbia Alaska service would he

inadequately served without the operation in that trade of the Ira

N elsOnMorris The evidence adduced to support such a finding
is 1 the inability to move 1 000 tons of asphalt from the Pacific

Northwest to Juneau Allaska in the spring of 1956 2 the decli

nation of a substantial number of privately owned motor Vehicles

of armed services personnel during the summer of 1956 and 3 an

intra Alaska shipment of 3 5004000 tons of lumber Since the

record fails to show any inadequacy with reference to the Alaska

trade we cannot make the three necessary statutory findings pre

cedent to the award of the charter by the Secretary of Commerce 1

This record does require us however to look into the California

Pacific Northwest British Columbia service
Public interest The operation of a Government owned vessel by

an American flag charterer in the California Pacific Northwest

British Columbia trade would be in the public interest Ooastwise

LineOharter of War Built Ves8el supra

Adequacy of se11we Coastwise is the only American flag carrier

operating between California Pacific Northwest and British Colum

bi although it does have competition betw n California and the

Paci c Northwestand between the Pacific Northwest and Alaska

1By Department Order No 117 amended section 6 01 subsection Z paragraphs 1

and 2 the Secretary of Commerce has delegated his authority under the Merchant Ship

Sales Act ot 1946 as amended to the Maritime Administrator Pursuant to such dele

gation references herein to the Secretary of Commerce are also directed to the Maritime

Administrator
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That segment of applioant s service relating to Alaska is not under
consideration here however Applicant has been operating its vessels
without any substantial free gp ce for the 9 months immediately
preceding the date on which the application was filed Newsprint
is the dominant cargo which applicant moves southbound There
is considerable newsprint available for movement southbound from
British Coluinbia One newsprint shipper recently requested appli
cant to increase its service stating that it has been forced to ship
via rail in some instances because vessel space was not available
An additional paper mill will soon begin operations in British Co
lumbia with a proposed output of approximately 90 000 tons per
year and a miil at Tacoma Washington with asubstantial output
is not served at the present timeIt is also noted that an aluminum

producer in British Columbia has ingot to ship to Long Beach
CalIfornia and that with additional service Coastwise could expect
increased cargoes from this shipper

Based upon the foregoing we conclude that the service between
Cali fOrili a Pacific Northwest and British Columbia withQut the
service of the Ira Nelson Morris would be inadequate

Availability of vessel8 The privately owned vessels chartered by
applicant are at the rate of about 9 400 per month and operation
at this rate affords applicant a profit Coastwise has sought to
charter privately owned vessels but the most attractive offer it
s ured was fora Liberty type vessel at 15 000 per month for 18
months a rate which Coastwise deemed exorbitant On this basis
we find as did the examiner that privately owned Liberty type
vessels are not available on reasonSble conditions and at reasonable
rates for use in this service

DISCUSSION

AFLs exceptions relate to the finding of inadequacy in the Cali
fomia Pacific Northwest British Columbia and Alaska trade and
since we agree that no inadequacy has been shown as to such service
we will not further discussAFL s exceptions

In its motion to dismiss AFLcontends that the notice of hearing
was grossly inadequate and successfully deprived AFL of its statu

tory right to a hearing It is clear from the record that notice of
this proceeding was published i the Federal Register of December
18 1956 and that at about noon of December 18 1956 AFLs

Washington coun381 read this notice The record is not entirely
clear as to how much actual notice he did have but it is apparent
that he lad some actual n tice sometime prior to December 18 1956
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From this record alone we feel that he had sufficient actual notice to

inquire further but we do not make this point determinative The

proceedings provided by section 5 3 of the Merchant Ship Sales
Act of 1946 as amended do not require a technical hearing pro

cedure Congress recognized that such a procedure would be im

practicable because of the time factor alone Report No fJ353 of
House Oommittee on Merchant Marine and Fisheries 81st Oong 2d

sess Whether or not a given period of time constitutes timely notice

depends upon the circumstances surrounding the case including the

urgency of the situation and the complexity of the issues We point
out in passing that if intervener felt it did not have sufficient time

to prepare its case it should have availed itself of an application
for postponement of the hearing pursuant to Rule 7 e of our

Rules of Practice and Procedure

In any event since AFLdoes not offer a service to British Colum
bia the service for which we are making the affirmative statutory
findings it does not appear that AFL could be prejudiced by the

failure to he timely notified and the motion to dismiss is moot

Fully understanding that the Alaska trade is a seasonal one we

will permit applicant to a pply for an extension of any charter granted
as a result of this proceeding to include service to and from Alaska

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On this record the Board finds and hereby certifies to the Secre

tary of Commerce

1 That the Oa1ifornia Pacific Northwest British Columbia
service is required in the public interest

2 That such service is not adequately served

3 That privately owned American flag vessels are not available

for charter by private Operators on reasonable conditions and at

reasonable rates for use in such service

The Board recommends to the Secretary of Commerce that the

following estrictions and conditions are necessary or appropriate
to protect the public interest in respect of any such charter and to

protect privately owned vessels against competition from chartered

vessels

1 That any charter which may be granted herein be for a I year

period subject to the right of cancellation by either party en 15

day s notice

2 That the charter hire be a fixed sum in an amount determined
to be consistent with the policies of the Merchant Ship Sales Act

Qf 1946 as amended and not less than the prevailing world market
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charter rate for similar vessels for similar use and that additional
charter hire based on eearnings above 10 percent of capital neces

sarily employed be fixed as provided in section 709 of the Merchant
Marine Act 1936 and

3 That the charterer be required to operate the vessel in the
California Pacific Northwest British Columbia trade exclusively
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No M 76

TERMINAL STEAMSHIP COMPANY INC APPLICATION TO BAREBOAT

CHARTER ONE LmERTy TypE DRy CARGO VESSEL

Submitted February 12 1957 DeeMed February 21 1957

Board finds and certifies to the Secretary of Commerce that the service under

consideration transportation of sulphur from the Gulf to the Pacific North

west and lumber from the Pacific Northwest to the North Atlantic is re

quired in the public interest that such service is not adequately served

and that privately owned American flag vessels are not available for

charter by private operators on reasonable conditions and at reasonable

rates for use in such service subject to recommended conditions an

restrictions

James K Knudson for applicant
Allen O Dawson as Public Counsel

REPORT OF THE BOARD

CLARENCE G MORSE 0hairman BEN H GUILL Vice 0hairman THos

E STAKEM JR Member

By THE BOARD

This is a proceeding under section 5 e of theMerchant Ship Sales

Act of 1946 as amended 50 App U S C sec 1738 e upon the

application ofTerminal Steamship Company Inc for bareboat char

ter of oneLiberty type dry cargo vessel for one year for use in carry

ing sulphur from United States ports on the Gulf of Mexico to

ports in the Pacific Northwest and lumber from the Pacific Northwest

to North Atlantic ports Hearing was held on February 7 1957

pursuant to notice in the Federal Register of January 31 1957 Oral

argument before the examiner in lieu of briefs was authorized but

waived by the parties No one appeared in opposition to the appli
cation An initial decision has been issued by the examiner and the

parties have notified the Board that no exceptions thereto will be

filed
5 F M B
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Subject to the modification made hereafter we agree with the

initial decision of the examiner which we adopt and make a part of

this report

FINDINGS CERTIFICATION AND RECOMMENDATIONS

The Board finds and hereby certifies to theSecretary otCommerce 1

1 That the service under consideration transportation of sulphur
from the Gulf to the Pacific Northwest and lumber from the Pacific

Northwest to the North Atlantic is required in the public interest

2 That such service is not adequately served and

3 That privately owned American flag vessels are not available

for charter by private operators on reasonable conditions and at

reasonable rates for use in such service

We hereby adopt and recommend to the Secretary of Commerce
that the restrictions and conditions recommended in the initial de

cision are necessary or appropriate to protect the public interest in

respect ofany charter and to protect privately owned vessels against
competition from the chartered vessel except that condition number

1 therein is modified to read as follows

1 That any charter which may be granted herein be for a two

year period subject to the right of cancellation by the Government
on 15 days notice or on shorter notice in the event of emergency
or to comply with a finding of the Federal Maritme Board when an

nual review of the charter is made pursuant to section 5 e of the

Merchant Ship Sales Act of 1946 as amended 50 App U S C sec

1738 e In the event of such cancellation by the Government
charterer s obligation to pay further charter hire shall cease In
the event charterer terminates the charter prior to expiration of the

full period charterer shall be liable for payment of charter hire
for thefull2 yearperiod

1By Department Order No 117 amended section 6 01 subsection 2 paragraphs 1
and 2 the Secretary of Commerce has delegated his authority under the Merchant Ship
Sales Act of 1946 as amended to the Maritime Administrator Pursuant to such delega
tion references herein to the Secretary of Commerce are also directed to the Maritime
Administrator
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FEDERAL MARITIME BOARD

No M 76

TERMINAL STEAMSHIP COMPANY INC ApPLICATION TO BAREBOAT
CHARTER ONE LlJn RTy TYPE DRy CARGO VESSEL

The Board should find and so certify to the Secretary of Commerce that the

service under consideration transportation of sulphur from the Gulf to

the Pacific Northwest and lumber from the Pacific Northwest to the North

Atlantic is required inthe public interest that such service is not adequately
served and that privately owned American flag vessels are not available

for charter by private operators on reasonable conditions and at reasonable

rates foruse insuch service

JamesK Knudsonforapplicant
AllenO Dawson as Public Counsel

INITIAL DECISION OF A L J ORDAN EXAMINER 1

This is a proceeding under Public Law 591 81st Congress upon
the application of Terminal Steamship Company Inc for bare
boat charter of one Liberty type dry cargo vessel for one year for
use in carrying sulphur from United States ports on the Gulf of
Mexico to ports in the Pacific North est and lumber from the Pacific
Northwest to North Atlantic ports Hearing was held on February
7 1957 pursuant to notice in the Federal Register of January 31
1957 Oral argument before the examiner in lieu of briefs was

authorized but waived by the parties No one appeared in opposi
tion to the application

Applicant presently maintains one sailing each way every 40 to 45

days in this service with its two owned Libertys With an additional

Liberty it would expect to maintain a frequency of one sailing each
way every 30 days

Applicant is a contract carrier in this service and desires to charter

one Liberty because it has more cargo lumber and sulphur com

mitted by its principal contract shippers for the next twelve months
than it can transport in its own vessels Its principal contract ship

1 This decision will become the decision of the Board in the absence of exceptions thereto
or Board review Rules 13 d and 13 h Rule of Practice and Procedure18 V R
8716
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pers are City Lumber Company Inc Bridgeport Connecticut City
Lumber Freeport Sulphur Company Freeport Texas Freeport
Sulphur and Texas Gulf Sulphur Company New York N Y

Texas GulfSulphur
City Lumber desires to contract with applicant for transportation

of 80 000 000 net board feet of lumber during the next 12 months

movement to start as soon as possible The lumber capacity of a

Liberty is 5 750 000 net board feet The vessel turnaround is ap

proximately 93 days or about 4 round voyages a year per vessel

Therefore City Lumber offers 11 000 000 net board feet of lumber

more than the full annual capacity of 3 Libertys For lack of ade

quate space by any water carrier in this service City Lumber had I

to ship a substantial quantity of lumber by rail in 1956 and will have

to do so during 1957 unless additional vessel space is made available

Freeport Sulphur requires space for between 36 000 and 42 000 gross
tons of sulphur during 1957 and Texas Gulf Sulphur requires space
for approximately 60 000 tons during 1957 The two sulphur shippers
require space for approximately 100 000 tons of sulphur during 1957

Applicant s two Libertys will be able to carry about 70 000 tons

These two shippers have committed capacity use of applicant s two

Libertys presently in the service and fulluse of an additional Liberty
for the remainder of 1957 Inaddition to this it is expected that some

sulphur will move by rail as has been the case in the past year for

lack of vessel space Applicant is the only water carrier transporting
sulphur in this service

Applicant states that the market for Pacific Northwest lumber in

North Atlantic ports is a continuing one that recently increased

overland freight rates on lumber will expand the need for waterborne

lumber traffic that the paper industry is expanding in the Pacific

Northwest requiring increasing amounts of sulphur which applicant
is nly in part able to transport and that its sulphur lumber service

makes for a balanced 2 way haul which in turn provides economical
efficient and nonwasteful transportation

Applicant s intercoastal operation is authorized by the Interstate

Commerce Commission

Applicant has tried to obtain Libertys on the charter market but

has received no offer It is advised by steamship brokers C V

Thavenot Co New York N Y Emory Sexton Co Inc New

York N Y and A L Burbank Co Ltd New York N Y that

such vessels are not vailable at any rate of charter hire either on

long term or voyage basis for use in this service

Applicant desires to charter the one Liberty it requests for 1 year

with delivery in the Gulf area as soon as possible
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Counsel for the applicant and Public Counsel state that the three

statutory requirements have been met by the applicant and that the

application should be granted
FINDINGS CERTIFICATION AND RECOMMENDATIONS

Upon consideration of all the foregoing facts it is concluded and
found and the Board should find and so certify to the Secretary of

Commerce
1 That the service under consideration transportation of sulphur

from the Gulf to the Pacific Northwest and lumber from the Pacific

Northwest to the North Atlantic is required in the public interest

2 That such service is not adequately served and
3 That privately owned American flag vessels are not available

for charter by private operators on reasonable conditions and at

reasonable rates for use in such service

The Board should recommend to the Secretary of Commerce that
the following restrictions and conditions are necessary or appropriate
to protect the public interest in respect of any charter and to protect
privately owned vessels against competition from chartered vessels

1 That any charter which may be granted herein be for a one

year period subject to the right of cancellation by the charterer on

15 days notice such right at the option of the Secretary of Com
merce to be conditioned upon full payment to the Government of
the remainder of one year s charter hire which will be considered as

recoupment of break out and lay up costs and the right of cancel
lation by the Government on 15 days notice

2 That the charter hire be a fixed sum in an amount determined
to be consistent with the policies of the Merchant Ship Sales Act

of 1946 as amended and not less than the prevailing world market
charter rate for simil rvessels for similar use and that additional

charter hire based on earnings above 10 percent of capital neces

sarily employed be fixed as provided in section 709 of the Merchant

MarineAct 1936 and

3 That with reference to break out readying and lay up costs

the Secretary of Commerce authorize the use of the vessel operations
revolving fund for the activation repair and deactivation cost pro
videdfor in Public Law 890 84th Congress
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No 758

AMERICAN UNION TRANSPORT INC

V

RIVER PLATE BRAZIL CONFERENCES ET AL

Su bmitted January SO 1951 Decided March 5 1951

Respondents found to have violated section 15 of the Shipping Act 1916 as

amended in failing to file with the Board for approval and in effectuating an

agreement prohibiting the payment of brokerage on locomotives shipped
from New York N Y to Rio de Janeiro Brazil

Complainant found notentitled to reparation as brokerage was not earned and

such payment would result inan indirect rebate to the consignee inviolation

of section 16 of the Shipping Act 1916 as amended

Ge01 ge F Galland and lVilliam J Lippman for complainant
Elmer O Maddy and George F Foley for respondents

REPORT OF THE BOARD

CLARENCE G 10RSE Ohairman BEN H GUILL Vice Ohairman

THOS E STAKEM JR Member

By THE BOARD

This case arises out ofa complaint filed under section 22 of the Ship
ping Act 1916 as amended the Act by American Union Transport
Inc AUT against River Plate Brazil Conferences and the mem

ber lines thereof 1 the conference alleging that the conference

1 The Booth Steamship Company Llmited Brodin Line Joint Service of Rederlak

tiebolaget Dlsa Rederiaktiebolaget Poseidon Angfartygsaktiebolaget Tlrfing Cia Ar

gentina de Navegaclon Dodero S A Dampskibsselskabet Torm Torm Line Flota Mer

caute Del Estado Holland Internmerica Line Joint Service of N V Nederlandsch
Amerikaallsche Stoomvaart Maatschapplj Holland Amerika Lijn Van Nlevelt Goud
1laan Cos Stoomvaart faatschappij N V International Freighting Corporation Inc
1 F C Lines Ivaran Lines Joint Service of A S Lise Aktieselskapet Ivarans Rederf

A S Besco Skibsaktlesclskapet Igadl Lamport Holt Line Ltd Lloyd Braslleiro

Patllmonio Naclonal Mississippi Shipping Company Inc Delta Line Moore McCor
mack Lines Inc American Republics Line The Northern Pan Ainerica Line A S
Norton Line Joint Serylce of Rederiaktiebolaget Svenska Lloyd Stockholms Rederiak

tiebola Sven Rederiaktiebolaget Fredrlka Southern Cross Line Joint Service of A S
J Ludwig Mowinckels Rederl Westfal Larsen Co A S

216
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adopted an agreement on June 12 1952 neither filed with nor ap
proved by the Board in violation of section 15 2 of the Act pursuant
to which brokerage otherwise earned by AUT was withheld by the

conference Reparation in the amount of brokerage withheld is de
manded The conference contends that it did not violate section 15
that the payment of brol erage here would have resulted in a violation
of section 16 of the Act that brokerage was not in fact earned and
that AUT had directly competed with respondents for the very busi
ness upon which it now demands brokerage thereby negating any
claim which AUT may have had for the brokerage

This sam e controversy was initiated as an antitrust suit in the
United States District Court for the Southern District of New York
and yas dismissed on the ground that the Board had primary exclu
sive jurisdiction Ame rican Union Transport Inc v River Plate
Brazil Oonferences 126 F Supp 91 1954 affd 222 F 2d 369 2d
Cir 1955

IIearing was held before an examiner who served his recommended
decision on October 25 1956 Exceptions thereto were filed by AUT
and the conference and oral argument washeard on Jannary 30 1957

The facts AUT is a registered freight forwarder a broker o vner

and charterer of vessels and a water carrier The conference agroup
of steamship lines are common carriers by water between ports of
the United States and Canada save the Pacific coast of the United
States and Canada and Newfoundland and ports in Uruguay Para

guay Argentina and Brazi1 The conference operates pursuant to

Agreement No 59 on file with and approved by the Board This

agreementpl ovides in part
NO 4 No freight brOkerage shall be paid in excess of one and one quarter per

cent 114 on the amount of freight paid in accordance with the tariff

0

7 The members of each Conference shaU at any meeting of the Con

ference consider and pass upon the ordinar3 routine business of the Conference
and upon any matter involving discriminations tariffs freights commissions
brokerages 0 governIng south bound transportation

Rule lOof respondents TariffN0 11 provides
B1 olcerage Freigbt brokeragemay be allowed only to bona fide brokers

whose actual business shall be brokerage and freight between ocean carriers
and the general shipping public freight brokerage shall be paid only on

the following understanding which sball be written or stamped on all brokerage
bills

In compliance with Section 16 of the Shipping Act 1916 payment by the
carrier and acceptance of freight brokerage by the broker are on the strict under

See appendix
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standIng that no part of the brokerage shall revert to the shipper or consignee

and that the business of the broker Is inno sense subsidiary to that of the shipper
of consignee

The Estrado de Ferro Central do Brazil Central an instrumen

tality of the Government of Brazil purchased 120 locomotives and

spare parts therefor from Baldwin Lima Hamilton Corl oration I1
ternational General Electric Company and Montreal Locomotive

Works Ltd The general agent of Lloyd Brasileiro Lloyd a mem

bel of the conference and a respondent herein another instrumentality
of the Brazilian Governm nt acted as Centrals fiscal agent in the

transaction Upon learning of the purchase both AUT and the con

ference attempted to secure the business of transporting the locomo

tives Ea h was aware that the other was competing for the business

but neither was aware of the rates quoted qy the other The rates

offered by the conference were accepted by Central

On May 7 1952 the conference quoted rates to Central appbcable
only where t he Conference will receive the contract for transporta
tion of the total of 120 locomotives 3 On May 13 1952 Lloyd advised

Central it would undertake transportation of the locomotives pur
chased by your railroad in accordance with the II offer

laid down in the letter of 7th inst from the same Conference On

May 14 1952 Lloyd was entrusted with the transportation of the

120 Diesel electric locomotives at the freight rates submitted in

the letter of the Freight Conference This letter also advised

Lloyd that Central the consignee had decided to appoint AUT as

its broker in charge of arranging the shipments
On May 16 1952 Central advised AUT that it had decided to

entrust Ocean Transportation of the 120 diesel electric locomotives

under construction in the States and Canada for the Central to Lloyd
Brasileiro as embers of the Freight Conference and at the price
quoted to this railroad in a letter of seventh instant by the Confer

ence Likewise it was decided to appoint American Union Transport
Inc as broker in charge of negotiation and arrangement in connec

tion with the shipments by Lloyd Brasileiro or another member of

theConference without any charge to CentraL

All the locomotives thus were to move via conference vessels pur

suant to the understanding between Central and the conference and

all arrangements for their shipment were to be handled by AUT with

out any charge to Central therefor pursuant to the understanding
between Central and AUT

No mention Is made therein as to the spare parts
5 F M B
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Subsequent to the above letters but prior to the time any of the loco

motives ere shipped theconference at a special joint executive meet

ing on June 12 1952 considered whether ot not brokerage would be

paid on the locomotives and in vievr of the fact that AUT had com

peted with the conference for this business and since the business was

closed with Central by the conference directly concluded that no

brokerage would be payable to AUT This action4 dated June 12
1952 was not filed with the Board for approval AUT was not

advised of the conference action until its bills for brokerage to Moore
McCormack Lines Inc Tere returned unpaid on October 14 1952
with the explanation that the line could not pay it due to the conference
action of June 12 1952 AUT protested the action to the conference
chairman who replieq that the record f iled to show that AUT
rendered any services to merit brokerage

All the locomotives which were shipped out of New York moved via

Lloyd vessels and the shipments out of Montreal Canada were car

ried by Moore 1cCormack Lines Inc Lamport Holt Line Ltd
and International Freighting Corporation all conference members

Central purchased spare parts for the locomotives from the manu

facturers and these wereshipped along with the locomotives Broker

age on the spare parts vas paid by the lines in some but not in all
instances

Pursuant to its understanding with Central AUT as freight for
warder coordinated the manufacturer s delivery dates with the con

ference s sailing schedules supervised overland transportation from
the manufacturer to the carrier reserved space made actual bookings
prepared bills of lading documented shipments for export arranged
for certification of consular invoices delayed overland transporta

On June 11 1952 the conference chairman advised all members
A Special Joint ExecutiVe meeting of the Conference Is called for 2 30 P M THURS

DAY June 12th to determine whether or not Brokerage shall be llaid to American Union
Transport Company subsidiary or associated companies on the 120 Locomotives closed
in Rio with the Central Railroad of Brazil for which we are Informed the American
Union Transport now has been appoInted freight forwarder

In view of the fact that the AmerIcan UnIon Transport Company and or its associates
negotiated for these locomotives as a competitor carrier underquoting existing Confer
ence rates forcing the Conference to markedly reduce its rates to secure this business
It is believed by several lines that even though they have been appointed freIght forwarders
by the Central Railroad of Brazil they are performing no service whatsoever for our

member lines and therefore are not entitled to brokerage
The minutes of this meeting as signed by the chairman reveal
The Chair advised this meeting had been called to consider whether or not brokerage

should be paid on the 120 Locomotives closed for account of Conference members by
dIrect negotiation of Conference representatives wIth the Central Railroad of Brazil

After discussion it was proposed that no brokerage be paid on the 120 Locomotives
dosed direct in Brazil with the Central Railroad of Brazil by Conference representatives
and on ballot vote the proposal was approved

On motion seconded and carrIed the meeting therr upon adjourned
5 F M B
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tion where necessary to avoid railroad demurrage and prepared
export declarations

In accordance with the directions ofCentral AUT booked on Lloyd
vessels all of the locomotives which moved out of New York

On the Montreal shipments AUT advised Central of the avail

ability of vessels but the record fails to show that in any instance

the actual designation of a carrier was made by AUT on the con

trary it is clear that Central reserved to itself the right to designate
the vessel5

The record clearly establishes that re pondents have been content

in the past to pay brokerage vherever the forwarder broker was

merely identified with the cargo

FINDINGS AND RECOMMENDATIONS OF THE EXAMINER

The examiner concluded that 1 he action of the conference of

June 12 1952 was an agreement within the meaning of section 15 of

the Act which wasnot filed with nor approved by the Board and that

in its execution the conference violated section 15 2 AUT earned

brokerage on the locomotives and parts shipped out of New York

3 the refusal of Lloyd to pay brokerage was not in the exercise of

its own managerial discretion and 4 the transportation of the

locomotives and spare parts from Montreal to Rio de Janeiro was

not within the Board s jurisdiction The examiner also recommended

that the Board order the conference to pay AUT reparation in the

amount of 7 330 41 with interest and that the violation of section 15

be referred to the Department of Justice for appropriate action

Emceptions
AUT excepted to the examiner s conclusion that the Board was

without jurisdiction as to the shipments originating in Jiontreal on

the ground that the conference s basic agreement as approved per

tained to Canadian as well as United States ports and further that

the wrongful actthe effectuation of the unfiled section 15 agree

mentoccurred within the jurisdiction of the Board and only the

damages flowing therefrom occurred in Canada AUT also claims

that both the Board and respondents are estopped from asserting
that we have no jurisdiction over the Canadian shipments in view of

the positions taken by the Board and the conference when this matter

wasargued before the courts 6

5 By letter of August 5 1952 Central advised AUT that in the event Lloyd had no vessel

avaiiable AUT was to advise Central of available conference vessels after whIch areply

will be prom ltly sent to you authorizing ornot tbe shipment on thereportedJ vessel

6 Both the Board and respondents there argued that the matters set forth in the com

plaint were within the exclusive primary jurisdiction of the Board but the complaint
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Respondents contend that 1 their action of June 12 1952 was

within the scope of their approved basic agreement 2 AUT for
feited any right to brokerage by acting contrary tq the best interests
of the conference when it competed as a carrier with the conference
for the business in the first instance and 3 AUT is not entitled to

brokerage on the carryings made by Lloyd because in refusing to

pay the brokerage Lloyd was merely exercising its own independent
managerial discretion

DISCUSSION AND CONCLUSIOXS

We first inquire whether the conference action of June 12 1952
constituted an agreement or a modification of an agreeme nt required
to be filed with the Board for approval prior to its effectuation under
section 15 of the Act or whether it wasmerely a routine action taken
within the scope of the basic agreement While it is true that the
conferenc s tariff rule permits the member lines to pay brokerage
when earned at their discretion historically the respondents have
been paying brokerage to forwarder brokers where such person has

merely been identified with the cargo The conferen action of
June 12 thus amounted to a new course of conduct for its members
in relation to the payment of brokerage i e it prohibited the pay
ment of brokerage regarding specified shipments It represents
therefore a modification of an existing agreement which because it

was calculated to control regulate prevent or destroy competition
and provided for an exclusive preferential or cooperative working
arrangement wasrequired by section 15 to be filed for Board approval
prior to its effectuation

Although we indicated in Agreements and Practices re Bro7leraye
3 U S M c 170 1949 Docket No 657 7 that we would not object
to the establishment by conferences of reasonable rules and regula
tions preventing the payment ofbrokerage which would be in violation
of the Act we neither intended to grant nor could we grant advance

approval of a rule 01 regulation concerning the payment of brokerage
directed solely at one forwarder broker or particular shipment Had

the conference action of June 12 1952 been one ofgeneral and prospec
tive applicability and by its terms designed to prohibit the payment of

merely alleged that the locomotives were shipped from North Atlantic ports to Brazil

and there was nothing before the court to indicate that any of the shipments originated
in Canada

7 Nor is anything herein to be construed as a prohibition against carriers acting under
a conference agreement from establishing all reasonable rules or regu ations which will

prevent the payment of brokerage under circumstances which would violate the Act oras a

prohibition against such carriers from placing limitations upon the amountwhich they
may pay page 177
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brokerage which would be in violation of the Act it would have fallen
within the meaning of our language in Docket No 657 but that issue
is not presented here We note that the approved basic agreement
authorized respondents to consider and pass upon any matter

involving brokerages Approvai of that language did not
constitute a cover of authority under which any future agreements
by respondents concerning brokerage were given prior approval
Compare sbrandtsen 00 v United States 211 F 2d 51 1954

Since the conference action did constitute an agreement or a modi
fication of an agreement required to be filed for approval and since
it wasnot filed and waseffectuated by respondents section 15 of the Act
was violated In PMific Westbound Oonferencev Leval db 00 269 e

P 2d 541 543 1954 the Supreme Court ofOregon said t

Section 814 of Title 46 U S C A section 15 of the Act hereinbefore set out

provides that the term agreement as used inthe act includes understandings
and other arrangements and that all agreements modifications or cancella
tions made subsequelt to the organization of the Commission under the act
shall be l wful only when approved by the Commission and that it shall be
unlawful directly or indirectly to carry out any agreement or understanding
or practice until approved underscoring is original

See also sbrandtsen Co v United States supra and River Plateand
B1azil Oonfer v Pressed Steel Oar 00 124 F Supp 88 1954
Whether or not we would approve a similar agreement if it had gen
eral prospective application we neednot here decide

We next consider whether the payment of brokerage to AUT by the
conference would have been in violation of section 16 of the Act s

As we have seen AUT performed freight forwarding service for the
consignee without compensation and relied upon brokerage from the
carriers for its full compens tion i e for its services as a freight
forwarder and for its service if any as a broker Under this arrange
ment the consignee was to have property transported at less than the
rate of the transportation therefor together with the cost of the
incidental servic s in connection therewith This is the evil which

Congress had in mind when it stated that it shall be unlawful for any
consignee forwarder broker knowingly and willfully

directly or indirectly by any unjust or unfair device
u

or means to obtain or attempt to obtain transportation by water for
l

property at less than the rates or charges which would otherwise be

applicable 9 The waiving of a freight forwarding fee from the

consignee and the collection thereof from the carrier under the guise
ofbrokerage would be an indirect rebate to the consignee to the extent

8 See appendix
g Section 16 of the Act
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that the brokerage payment included the cost of the freight forward

ing service and therefore an unjust or unfair device or means

Since on this record it is clear that AUT performed services for

Central gratis and expected compensation therefor from the carriers

in the nature of brokerage payments the payment of such brokerage
to AUT would have resulted in an indirect rebate to Central which

we could not permit Even if brokerage were otherwise recoverable
we would not order it paid where such payment would countenance a

violation of section 16 of the Act and thus be illegal In Keogh v

O N W By Co 260 U 8 156 1922 the Supreme Court denied the

award of treble damages to a shipper on the theory that such an award

might like a rebate operate to give him a preference over his com

petitors See also Terminal Warehouse v Penn R Co 297 U S
500 511 1936 The fact that the consignee here was a Government

agency has no bearing on the issue We find nothing in the Act

which exempts from he provisions of section 16 any designated ship
per or class of shippers Although the provisions of section 16 pro
hibit the payment of brokerage in this case brokerage could not be

recovered here section 16 notwithstanding simply because brokerage
was not earned Brokerage has been defined as securing cargo for

the ship Agreement No 7790 2 U 8 M C 775 1946 Clearly
on this record AUT did not secure the cargo for the ship On the

contrary it is apparent that the transportation was sold directly by
the conference to Central and that Central reserved to itself the right
to select the individual carrier in every instance Of all the services

performed by AUT in connection with these shipmentsarranging
overland transportation to shipside coordinating manufacturer s de

livery dates with steamer sailings procuring consular invoices cus

toms declarations and export permits reserving space booking the

cargo preparing bills of lading and advising Central when to expect

shipments only the preparing of bills of lading may be construed

to be the performance of a duty which is the carrier s and that duty
on the carrier arises only after the shipper or his agent supplies the

carrier with a complete description of the goods to be shipped The

other functions performed by complainant cannot be said to be func

tions which in the absence of AUT s performing them would be per
formed by the carriers They were ordinary freight forwarder serv

ices The duty to bring the locomotives alongside the vessel ready
for shipment is a duty of the shipper and not the ship We must

conclud therefore that brokerage was not earned by AUT with re

gard to any of these locomotives
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As we stated in Pacific Ooast European Oonf Payment of Broker

age 4F M B 696 1955 since it is desirable that a more definitive

guide be established whereby conferences may readily distinguish be

tween routine agreements which need not be filed with the Board

and those which require specific approval under section 15 a rule

making proceeding for the definition of such agreements will be

initiated

In view of the want of clarity in prior Board decisions pertaining
to both the requirements of filing of agreements under section 15 and

the waiving of freight forwarding fees where brokerage is to be col

lected we shall not take any action against any of the parties herein

aimed at the collection of p nalties provided for in sections 15 and
I

16 of the Act

As to AUT s claim for reparation in the amount of brokerage with

held by respondents on the spare parts without considering whether
I

section 16 would prohibit an award we find and conclude that AUT

has failed to prove that it is entitled to such payment by reason of

having secured such cargoes for the vessels

Inview of the foregoing we find it unnecessary to discuss respond
ents contention that AUT forfeited any claim it may have had to

brokerage by competing with the conference initially contrary to the

conference s best interest

Although what we have said above obviates decision or comment on

the contention of complainant that we are now estopped from declar

ing that we have no jurisdiction over shipments originating in Canada
and destined for South America we wish to point out that this

agency s jurisdiction is as set out in statute and we cannot by our

own act or omission enlarge or divest ourselves of tl1at statutory
jurisdiction

Other contentions and arguments advanced by the parties have been

considered but have not been specifically mentioned as they do not

affect the foregoing conclusion
An appropriate order will be entered
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ApPENDIX

SECTION 15 That every common carrier by water or other person

subject to this Act shall file immediately with the board a true copy
or if oral a true and complete memorandum ofevery agreeI1ent with

another such carrier or other person subject to this Act or modifica

tion or cancellation thereof to which it may be party or conform

in whole or in part fixing or regulating transportation rates or fares

giving or receiving special rates accommodations or other special
privileges or advantages controlling regulating preventing or de

stroying competition pooling or apportioning earnings losses or

traffic allotting ports or restricting or otherwise regulating the num

ber and character of sailings between ports limiting or regulating
in any way the volume or character of freight or passenger traffic to

be carried or in any manner providing for an exclusive preferential
or cooperative working arrangement The term agreement in this

section includes understandings conferences and other arrangements
The board may by order disapprove cancel or modify any agree

ment or any modification or cancellation thereof whether or not pre
viously approved by it that it finds to be unjustly discriminatory or

unfair as between carriers shippers exporters importers or ports
or between exporters from the United States and their foreign com

petitors or to operate to the detriment of the commerce of the United
States or to be in violation of this Act and shall approve all other

agreements modifications or cancellations

Agreements existing at the time of the organization of the board

shall be lawfuluntil disapproved by the board It shall be unlawful

to carry out any agreement or any portion thereof disapproved by
the board

All agreements modifications or cancellations made after the or

ganization of the board shall be lawful only when and as long as

approved by the board nd before approval or after disapproval it

shall be unlawful to carry out in whole or in part directly or indirectly
any such agreement modification or cancellation

Every agreement modification or cancellation lawful under this

section shall be excepted from the provision of the Act approved July
second eighteen hundred and ninety entitled An Act to protect trade

and commerce against unlawful restraints and monopolies and

amendments and acts supplementary thereto and the provisions of sec
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tions seventy three to seventy seven both inclusive ot the Act ap
proved August twenty seventh eighteen hundred and ninety tour i

entitled An Act to reduce taxation to provide revenue tor the Govern
ment and for other purposes and amendments and acts supplemen
tary thereto

Whoever violates any provision of this section shall be liable to a

penalty ot 1 000 for each day such violation continues to be recov

ered by the United States in acivilaction

SECTION 16 That it shall be unlawful for any shipper consignor
consignee forwarder broker or other person or any officer agent or

employee th reof knowingly and willfully directly or indirectly by
means ot talse billing false classification false weighing false report
of weight or by any otlH r unjust or unfair device or means to obtain
or attempt to obtain transportation by vater for property at less than
the rates or charges vhich would otherwise be applicable

That it shall be unlawful for any commoil carrier by water or other

person subject to this Act either alone or in conjunction with any
other person directly or indirectly

First To make or give any undue or unreasonable preference or

advantage to any particular person locality or description of traffic
in any respect whatsoever or to subject any particular person locality
or description of traffic to any undue or unreasonable prejudice or dis

advantage in any respect whatsoever

Second To allow any person to obtain transportation for property
at less than the regular rates or charges then established and enforced
on the lineof such carrier by means of false billing false classification
false weighing false report ofweight orby any other unjust or unfair
device ormeans

Third To induce persuade or otherwise influence any marine
insurance company or underwriter or agent thereot not to give a

competing carrier by water as favorable a rate of insurance on vessel
or cargo having due regard to the class of vessel orcargo as is granted
to such carrier or other person subject to this Act

Whoever violates any provision or this section shall be guilty of
a misdemeanor punishable by a fine of not more than 5 000 for each

ffense
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 25th day ofMarchA D 1957

No 758

AMERICAN UNION TRANSPORT INC

V

RIVER PLATE BRAZIL CONFERENCES ET AL

These matters being at issue upon complaint and answer on file

and having been duly heard and submitted by the parties and full

investigation of tlie matters and things involved having been had

and the Board having made and entered of record its report which

report is hereby referred to and made a part thereof

It is orde1ed That respondents River Plate Brazil Conferences
and the member lines thereof be and they are hereby notified and

required to hereafter abstain from concerted action herein found to

be in violation of section 15 of the Shipping Act 1916 as amended

It is furthel orde1ed That the request of American Union Trans

port Inc for the award of reparation be and its is hereby denied

and

It isurthe1 o1 de1 ed That these proceedings be and they are hereby
discontinued

By the Board

Sgd JAMES L PIMPER

Secretary
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No 767

AGREEMENT AND PRACTICES PERT tINING TO BROKERAGE PACIFIC COAST
EUROPEAN CONFERENCE 1GREElIENT No 5200

Submitted Octobe r 30 1956 Decided March 29 1957

Nonconference brokerage rule in respondents tariff found unjustly discrimin

tory and unfair as between carriers and shippers and detrimental to the

commerce of the United States and disapproved
Provisions of respondents brokerage Rule 21 which prohibit payment of broker

age or limit payment of brokerage to less than 1 percent not ordered

cancelled or modified pending outcome of general investigation of bro er

age practices to be conducted by Board

Chalrners G Graham and Leo11ard G Ja11 es for respondents
J Richard TOW118end for Pacific Coast Customs and Freight

Brokers Association and Los Angeles Customs and Freight Brokers
Association Inc

Gerald H Ullman for New York Foreign Freight Forwarders
Brokers Association Inc

Benjamin M Altschuler for Customs Brokers Forwarders As
sociation ofAmerica Inc

George F Galland and Robert N J hara8ch for American Union

Transport Inc

Jerome A Strauss and Alan F Wohlstetter for Mitsui Steamship
Company Ltd

John J O Connor for Isbrandtsen Company Inc
John Ma80n and Ed1vard Schmeltzer as Public Counsel

REPORT OF THE BOARD

CLARENCE G MORSE Chairman BEN H GmLL Vice ChaiNnfln

THOS E STAKEM JR M ember

By THE BOARD

This proceeding instituted by order of the Board dated October 22
1954 is an investigation to determine whether the brokerage rule
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in the tariff of the Pacific Coast European Conference the confer

enc may be in violation of the Shipping Act 1916 as amended the

Act

The Board s order designated the member lines of the conference

as respondents l andrecited

a that respondents are parties to approved Agreement No 5200

which permits among other things joint establishment regulation
and maintenance of uniform practices relating to rates and the pay
ment of brokerage

b that Rule 21 of conference Tariff No 122 was amended effec

tive September 29 1954 by addition of the following provision
Member lines MUST refuse to pay brokerage to any Broker who solicits

for or receives brokerage from a non conference line competitor and such

broker will be excluded from the Conference s list of Approved Freight Brokers

This portion of Rule 21 is hereinafter referred to as the amendment to the

rule or the nonconference brokerage rule

c that Rule 21 including the amendment tlfereto may be in

vl lation of sections 15 16 and 17 of the Act 3

1 Appedix A lists the respondents
2 Rule 21 prior to the amendment of September 29 1954 generally provided 80 far

as herein pertinent
1 that brokerage may be paid only to firm8 whose names appear on the approved

brokers list maintained by the conference

2 that brokerage is not payable 00l heavy lift and extra length charges
3 that brokerage paid on certain specified commodities shall not exceed the following

amounts

a grain grain products and fiour percent
b luinber products except hardwood logs 1 percent
c open ratecommodities N O S 1 percent
d net rate cargono brokerage payable
4 that on all other cargo brokerage may be paid at 1 percent

Appendix B quotes entire Rule 21 as amended

8Sectlon 15 That every common carrier by water or other person subject to this

Act shall file immediately with the board a true copy or if oral a true and complet
memorandum of every agreement with another such carrier or other person subject to

this Act or modification or cancellation thereof to which it may be a party or conform
in whole or in part fixing or regulating transportation rates or fares giving or receivhig
special rates accommodations or other special privileges or advantages controlling

tegulating preventing or destroying competition pooling orapportioning earnings losses

r traffic allotting ports or restricting or otherwise regulating the number and character

of sailings between ports llmlting or regulating in any way the volume or character
f freight or passenger traffic to be carried or in any manner providing for an exclusive

preferential or cooperative working arrangement The term agreement in this section
includes understandings conferences and other arrangements

The board may by order disapprove cancel or modify any agreement orany modifica
tion or cancellation thereof whether or not previously approved by it that it finds to be

unjustl discriminatory or unfair as between carriers shippers exporters importers
Qr ports or between exporters from the United States and their foreign competitors or
to operate to the detriment of the commerce of the United States or to be In violation

f this Act and shall approve aU other agreements modifications or cancellations

Agreemfnts existing at the time of the organization of the board shall be lawful until

disapproved by the board It shall be unlawful to carry out any agreement or any portion

thereof llisappl oeu by the board
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The Board s order then directed respondents to show cause why
Rule 21 including the amendment thereto should not be modified
or cancelled or failing such modification or cancellation why the
Board should not disapprove or cancel its approval of Agreement
No 5200 4

Answer was filed by the conference denying that any portion of
Rule 21 was in violation of the Act and the following parties inter
vened Pacific Coast Customs and Freight Brokers Association Los

Angeles Customs and Freight Brokers Association Inc New York

Freight Forwarders and Brokers Association Customs Brokers and
Forwarders Association ofAmerica Inc American Union Transport
Inc Isbrandtsen Company Ltd and Mitsui Steamship Company
Ltd 5

Hearings were held in San Francisco from January 25 through
February 3 1955 resulting in 1 402 pages of testimony and the intro

AU agreements modifications or cancellations made after the organization of the

board shall beJawful only when and as long as approved by the board and hefore approval
or after dlsllppro 1l1 It sh ll be unlawfut to carry out In w ole or In part nlrectly or

Indlrectl any such agreement modification or cancellation
Every agreement modification or cancellation lawful under this section shall be

excepted from the provision of the Act approved Jul3 second eighteen hundred and

nlnet entitled An Act to protect trade and commerce against unlawful restraints and

monopolies and amendments and acts supplementary thereto and the provisions of
secttoDIl seventy three to sevent seven both inclusive of the Act approved August twenty
seventh eighteen hundred and ninety four entitled An Act to reduce taxation to
provide revenue for the Government and for other purposes and amendments and acts

supplementary thereto
Whoever violates any provision of this section shall be liable to a penalty of 1 000

for each day such vlotation continues to be rcco ered by the United Statell in a civil
action

Section 16 as herein applicable
That it shall be ul11awful for any common carrier by water or other person subject

to this Act either alone or In conjunction with any other person directly or Indlrectly
First To make or give any undue or unreasonable preference or advantage to any

particular person locality or description ot traffic in any respect whatsoever or to
subject any particular person localtty or description of traffic to an undue or unreason

able prejudice ordisadvantage in any respect whatsoever

Section 17 as herein applicable
Every such carrier and every other person subject to this act shall establish observe

and enforce just and reasonable regulations and practices relating to orconnected with the

receiving handling storing or delivering of property Whene er the board finds that

anysuch regulatlon or practice Is unjust or unreasonable It may determlne prescribe and
order enforced a just and reasonable regulation orpractice

This order cancelled a prior order of the Board dated and served October 19 1954
which raised the question as to the lawfulness of the amendment to Rule 21 only ordered
the respondents to show cause within 20 days why the basic conference agreement shouid
not be disapproved and ordered that unless the amendment to the rule be wlthrlrawn
not later than November I 1954 prior approval of Agreement No 5200 would he
Immediately revoked

II SUbsequent to the hearing and filing of briefs lltsul Steamship Cmplln Ltd W88

permitted to withdraw as a party and has become a member of the confetence
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ducti6h of 50 exhibits 6 Briefs were filed and the tecoli1Jfiertded

decision 01 the examiher vass rvec1 on July 3 1956

Relying on prior decisions of ptedecessors at the Boatd which

held that cOllcerted prohibitions against payment of brokerage or

coilcerted limitations on payrtieht of brokerage below 1 percent
aie detriinentai to the commerce of the United States 7 the examiner
foUild and concluded that the pro tisions of Rule 21 which so pi O

hibit and limit payment ot broketage atesimilarly detrimental to the

COliimerce of the United States withih the meanhlg of sectiol115 of the

Act fIe recommended that the confei eilce be directed to eliminate

sllch provIsions from Rule 21 The recommellued decision further

fiUild that such provIsions of Rule 21 Were nototherwise ili violation of

sections 15 16 or17 of the Act The examiner tOllnd that the amend

ment to the rule the noncohfereilce brokerage rule Was similarly
dettiiIH iltal to the comhlerce or the United stateS as a concerted pro
hibittOll against payment of btokerage bllt he made no findings as to

whether the amendment violated sections 16 or 17 ot the Act Excep
tions were filed by the patties and oral argument Was held before the

Board Exceptions takeli and recOlhmended findings fiotdiscussed
in this leport have been found not related to material issnes 01 not

supported by the evidence

TESTIlIONY AND EViDENCE

The cOllference is an assoCiaHol of comhlon carriers by water

opetating trom Pacific coast potts of the United States to the United
Kingdom and Europe under approved Agreement 5200 The confer

6 Subsequent to the hearing tlie intervener freigllt forWarder und hroker associations

and intsui filed motions for interini order requesting the Board to find the ainen1ri1ent

to the rule to be ari U1 approved agieement between car riels ithirt the meaning of section

15 of the Act and to direct respondents not to en cctuate the amendment to the rultl during

the pen lency of this proceeding and to requhe respondents to restore an brokers to

the apptoved iist who had been renioed therefrom as a result of said amendment to

the rule Oral argument was had briefs were filed and by a report dated November 30

1955 and order dated December 23 1955 the Board found the amendment to the rule

to Ite an unappro ied agreement between carriers within the meaning of sedion 15 of

the Act deciared that It was a violation of section i 5 for respondents to effectuate said

ilme1Hl11ent to the rule and declared that the Board has no power to suspend an approved

or unappro ed agreement between cai riers In denying petitions for reconsideration of

said report and order the Boar by rlport amI order itated Tune 29 1956 modified its

prlol report on llIotions for intrim order and declared that the Board does have Qwer

to suspend an unajJproved agr ement between carriers and therein ordered respondents
to cease al11 desist from effectuating aliy or all provisions of the amcndment to the rule

Pursuant to that ol der the amendment to tbe rule now in respondent s taliff is marked

suspended until further notice
T

AJrecmcnt No 7790 Docket No 645 2 U S 11 C 775 1946 Agreements and Prac

tices re Brokciage Docket No 657 3 U S 11 C 170 1949 Joi1tt Committee etc v

Pacific W B Conference Docket Nos 718 719 4 F 11 B 166 1953 These proceedings

are sometimes hereafter referred to by docket number only
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prior to his tenure as conference chairman lnd he waS therefore un

stble to state why the particular commodities or brokerage rates had
boon determined

The forwarder broker interveners testified that all the services th y
render in handling a shipment as a forwarder are of benefit to both
the shipper and carrier they are unable to distingllish tw n their
activities as brokers and as forwarders They tified that the serv

i provided by forwarders generaIly include one or more of the

following activities 1 obtain option for space on carrier 2

book the cargo 3 arrange for and coordinate movement from ship
per s plant to shipside 4 prepare and deliver the bill of lading

p prepare the export declaration and dear it through customs 6
advanQe money for payment of freight charges 7 recondition or

repackage carg s as nec sary to meet requirements for loading
8 supply shippers with information regarding rat sailing sched

ules eUJ of OOOan carriers 9 arrange for special loading eqll ip
ment as neceSary and 10 arrange for cargo insurance

The fQrwarder brokers testified that they earned and were entitloo
00 r ive brokerage payments from the carrier in connection with

any shipment where they rendered any or all of these 6rvi lhey
felt th t each of thes activitie is p rt of the ove r Jl Ctivity of

sooQring cargo for th veS eV They contend d that payment Qf
brQker g h9uld Iwt be limit sol ly to a s ituation where they secur

the cargo for a partiGular carrier and that brokerage is earned and
is pay Gle ii they dQ po more than impl 7

prepare the bill of lading
Qr render ny one gf the Qth rforward r servic
rrh rQQrd llQws th t when rvi aff provided by forwarder

brQk r ith rth@ Ervk Q s Qr1ng QArgQ for particular carri@f

Qr v@ l or any of the servi r nq red a forwftrd r for th shipp r

in conpetiQl with commgqiti s on which brQkfr ge j prohibited 9r

Hmjt@g to l than Vhi peroont lJch erviG s are lbs tintilUy s imi
l rro th ryic prQvldoo hi CQm1eQtkm with other CQmmodities
Qn which 1 p rc n i payable

U p rtiQlJl r Qirrtern dQ Q a iQnally reqlJ t a brQk r ro
5QUcit Q rg9 for p rti mlflr aUin pgh QliGimtiQl1 is relatiVely
r re It W th@ timQny of gn fQnv rd rbrQker witne s thlt hi

QHQitatiQI1 gf hipp r if to Qbt tn lm int for hi Qwn aQQQlJnt pnd

pQt fm t4 QQQlnt of p rticlhw g rd rfl Afrer Qbt ining blJ in

for hi own aQCQllnt h Qff r c rgQt to th cftrri r in return for
brQk r g f e It wa tl1e tefltimony of the fQrw rdm brQ rs that if

brQkerag w r only p yable i l th QaSe where garri rsp ifiQft lly
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asks that they solicit cargo for a particular vessel or line they would
be entitled to receive brokerage very seldom

Brokerage received by certain forwarder brokers from carriers
in this trade amounts to from 20 to 40 percent of their total revenues

received from all brokerage and forwarding activities It is the
contention of these interveners that approval by the Board of the pro
hibitions and limitations now in Rule 21 would lead to further limita
tions and prohibitions by this and other conferences and would
result in the loss of substantial revenues and slow death to the
forwarder broker industry Such a result they contend would lead

inevitably to detriment to the commerce of the United States as

found in Docket No 657
It is the position of the forwarder brokers that the Board should

follow the decision in Docket No 657 and should declare that the

portions of Rule 21 which prohibit payments of brokerage or limit

brokerage to less than l percent are unlawful
It was the contention of the conference that a brokerage service

should be strictly defined as securing cargo for the vessel in accord
ance with the definition contained in the decision in Docket No 657
and that none of the forwarding activities rendered for shippers
however beneficial to the carrier entitle a forwarder broker to receive

brokerage The record shows however that in this trade as to

cargoes on which brokerage is payable under the conference rule the
member lines have consistently been paying brokerage automatically
and without any determination as to whether the forwarder broker
had secured the cargo for the vessel or in fact what if any particular
services may have been rendered

The conference recommends that Rule 21 be modified to 1 define

brokerage service as securing cargo for the ship 2 permit pay
ment of brokerage only when such a service is rendered and 3 per
mit payment of brokerage only when a shipper asks that brokerage
services be employed and provide the brokerage charge then be added
to the freight charges paid by theshipper

The nonconference brokerage rule was filed as an amendm nt to
Rule 21 to be effective September 29 1954 The conference chair
man testified that the purpose of the nonconference rule as to con

trol and eliminate nonconference competition in the trade It was

aimed primarily at Mitsui which entered this trade to Europe as a

nonconference line in September 1953 Mitsui has been attempting
to attract business away from the conference lines by charging freight
rates consistently lower than the rates charged by the conference lines
and by paying brokerage in excess of the l percent maxim rate
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paid by the conference lines The only other nonconference liner

competition is provided by Isbrandtsen on its service from the Pacific
coast to the M iterranean but this competition is relatively minor

inasmuch as the conference lines primarily serve Europe through the

Atlantic

Until Isbrandtsen entered the trade to the Mediterranean and Mitsui

entered the trade to Europe in 1953 there had never been any non

conference liner competition in this trade the competition being lim
ited to occasional tramp vessels A brokerage rule had been issued

by the conference in 1932 stating that

The payment of brOkerage by any lines OJ parties to this agreement is con

tingent upon individual freight brokers exclusively supporting conference lines

and affiliated lines

This rule continued in effect until approximately 1941 When the

brokerage rule was reissued after the war this particular portion was

omitted Th re is nothing in the record to indicate that this 1932
rule was ever applied except in connection with threeparticular tramp
sailings which were the original reason for the adoption of the rule

The names of four brokers were removed from the approved list
of brokers for having acted as forwarders in connection with ship
ments which moved via Mitsui Line although the brokers informed
the conference that they had neither solicited for nor received brok

erage from Mitsui Other forwarder brokers were under an im

mediate threat of removal from the approved list because of allegedly
having acted as a forwarder and or broker in connection with ship
ments viaMitsui
It was the interpretation of the conference chairman that any

broker who received brokerage from a nonconference line would be
removed from the conference approved list of brokers and could not
thereafte receive brokerage payment from member carriers It was

his further interpretation that if a broker on the conference approved
list acted solely as a forwarder on a shipment via a nonconference
line and neither solicited for nor received brokerage from the non

conference line the broker would still be removed from the approved
list and it appears from the record that this interpretation of the
rule is the one applied by the conference in removing the four brokers
from the approved list

Enforcement of the nonconference rule as interpreted by the con

f rence chairman would mean that anY forwarder broker who pro
vided any brokerage or forwarding service in connection with a ship
ment however small via a nonconference line vessel would then be
removed froni the conference approved list of brokers and would be
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barred from coUection of any brokerage payments from any con

ference line The conference did not have any procedure for re

instatement of a broker onceremoved from thelist

The conference chairman indicated that there were certain limited

exceptions he would make in application of the rule It wpuld not

be enforced when the particular commodity involved was not under

contract noncontract rates in the tariff It would not be applied
where the conference had granted a waiver to a contract shipper per

mitting use of a nonconference line on a particular shipment The

conference chairman had not made up his mind hether it would be

applied if the shipment via the nonconference line as made by a

shipper ho did not have an exclusive patronage contract with the

conference These limited exceptions to application of the non

conference rule had not been communicated to forwarder brokers

except in isolated instances where a particular inquiry had been made

by a forwarder broker

Forwarder broker witnesses testified that because a substantial por
tion of their income is derived from brokerage paid by conference

lines their business could not survive if they were removed from the

approved list and denied any brokerage payments from those lines

Itwas their unanimous testimony that if the amendment is approved
as lawful by the Board they will have no alternative except to refuse

to handle any shipments either as forwarder and or broker which

move via a noncohference line Their services would as a practical
matter become unavailable to any nonconference carriers in the trade

and to any exporters desiring to ship via such a nonconference line

DISCUSSION AND CONCLUSION

Much testimony and argument in this proceeding has been direded

to the problem of defining brokerage and brokerage services and

to determining what services a forwarder broker must render to the

carrier in order to be entitled to a brokerage fee from the carrier

Ye feel that such problems while of interest and importance to the
Board as discussed hereafter are not relevant to the issues of whether

the provisions of Rule 21 may be in violation of sections 15 16 or 17
of the Act as raised in the Board s order to show cause in this

proceeding
We think it sufficient to point out that the Board and its prede

cessors have clearly stated that a brokerage fee is earned only as

compensation for securing cargo for the ship Docket Nos 645 657
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718 719 have recognized that brokerage may be paid to the same

persons who act as freight forwarders Docket Nos 645 and 657

and have recognized that while forwarding services rendered for the

shipper are of benefit to the carrier such benefit is incidental and the

only real service rendered for the carrier is securing cargo for the

ship Docket No 657

Whether or not the member lines of this conference and the for

warder brokers have properly followed these clear pronouncements
of the Board and its predecessors in their practices relating to pay
ment of brokerage is not determinative of whether Rule 21 and the

amendment thereto may be in violation of sections 15 16 or 17

of the Act

Prohibitions on payme t of b oke age and limitations on paYl1wnt

of brokerage to less than 114 percent Ve first consider the provisions
ofRule 21 which prohibit payment of brokerage or limit paym ent of

brokerage to less than 114 percent on certain items

The Board and its predecessors have previously held that any con

certed prohibition against the payment of brokerage is detrimental

to the commerce of the United States Docket Nos 645 657 and 718

719 have found that any limitation on brokerage below 114 percent
would circumvent our finding and result in the detriment con

demned Docket Nos 657 and 718 719 and have condemned con

certed prohibitions on payment of brokerage on long length and

heavy lift charges Docket Nos 718 719

The Commission s decision in Docket No 657 was based upon an

inv stigation on the Board s own motion in which 21 outbound con

ferences and their member lines were made respondents It is clear

from an analysis of that case that the Commission Rfter a broad

study of forwarder broker activities in virtually all the outbound

foreign trades of the United States came to the conclusion that to

permit any concerted prohibition or limitations on payment of bro

kerage to less than 114 percent would in over all effect and over a

period of time deprive the forwarding industry of substantial reve

nues and would therefore be detrinlental to the commerce of the

United States There was not a finding that any particular prohibi
tion or limitation on brokerage payments by anyone conference

would by itself and without reference to similar practices by other

conferences be detrimental to the commerce of the United States
In upholding the action of the Commission in Docket No 657

the United States District Oourt for the Southern District of New

York clearly recognized that it was the over all and continuing eff ct
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of such prohibitions and limitations which would be detrimental to

the commerce of he United hites rather than the effect of any

particular prohib tiop or limitation of anyone conference in anyone
trade Atlantic tJuZfjWest Ooast etc v United States 94 F Supp
138 S D N Y 1950

In the Atlantic Gulf case certain of the respondent eonfelences

had argued that as to their particular trades there was no evidence
to support the finding that their particular prohibltions and limita

tions would be detrimental to the commerce of the United States The
court rejected that argument and stated at page 141

It seems clear to us that there is substantial evidence in tl1e record before

the Commission to sustain its finding that forwarding activities have developed
American commerce that the forwarding industry is an integral part of the

commerce of the United State s that forwarders when earning and collecting
brokerage aredoing so in return forServices to the carrier and that agreements
not to pay brokerage result in detriment to the commerce of the United States
Plaintiffs urge however that whatever the state of the evidence Hh regard
to other carriers flud conferences th re was as to them and the trades in which

they are engaged no ev dence sufficient to support the comrnission s findings
and order
It is true that there is relatively little evidence in the record bearing directly

upon plaintiffs trades Thus at the out et we have to consider whether evi

dence relating to the foreign forwarding aml carryin ipdustries as a whole may

validly be used to support fi dings and an order affecting these plaintiffs Ve

believe that it may It was not necessary to have evidence as to plaintiffs
specific conferences It was proper fOr the Commission to make rational in

ferences from experiences in other segments of the industry and to apply them
to the segment here involved This the Commission did

1n DOQk t Nos 718 719 the Boar condemnedcertain partiyular
prohibitions on payment of brokerage of one conference relying on

its findings and conclusions in Docket No 657 without any finding
of actual detriment to the c mmerce of tlle United States by the

particular prohibitions therein considered
In the instant proceeding the record does not shmv aild will not

support a finding that the particular prohibitions and linTitations

below 114 percent on payment of brokerage contained in Rule 21 by
themselves and rithout reference to brokerage practices which might
be followed by other cOI1ferences have seriously affected theforward

ing industry or been detl imental to the commerce of the United States

The record herein does support a finding that forwarder broker prac
tices and activities in this Pacific coast European trade are not sub

stantially different from forwarder broker practices and activities in

all other outbound trades in the foreign commerce of the United

States The record further 8hos that when the brokerage service
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of securing cargo for the ship is provided in connection with com

modities on yhich brokerage IS prohibited or limited to less than I

perrent snch brokerage service is substantially similar to the broker

age services provided in connection with other commodities on which

111 percent IS payable It is further clear from the record that the

prohibitions and limitations on brokerage to less than 114 percent
contained in Rule 21 are similar to the coneerted prohibitions and

limitations condemned by the Commission in Docket Nos 657

and718 719

It follows that if we are to find that the prohibitions and limita

tions on brokerage to less than I percent contained in Rule 21 are

ploper ann are not detrimental to the commerce of the United States

within tIle meaning of the cases cited ye Inust overrule or modify
some of thebasie findings and conclusions therein

Vithout relying on any facts reported therein we note that the

Report of the House Committee on Merchant arine and Fisheries

based on its investigation into the activities of foreign freight for

warders and brokers IIRept No 2939 84th Cong 2d sess recom

mended at page 56

That in view of the questions vhich ba ve been raised in this inquiry and the

testimony of various witnesses in connection therewith the Federal Maritime

Board study the effects of the decision Agreements and Practice8 Pertaining to

Brokerage and Related Matter8 docket No 657 S U S M C 170 de

cided 1949

As previously stated we feel that questions as to the proper defi

nition of brokerage and brokerage services and what particular
services entitle a forwarder broker to a brokerage fee are not relevant

to the particular issues raised by the show cause order We are

aware from the record in this proceeding however that the for

warder brokers and conference lines in this trade have not followed

the clear pronouncements of the Board and its predecessors in prior
decisions The forwarder brokers insist that they earli and are en

titled to brokerage regardless of whether or not they secure the cargo

for the carrier that they consider all the services rendered as for

warder for the shipper to be also ofbenefit to the carrier and that

any forwarder service entitles them to receive brokerage from the

carrier and that they find it impossible or are unwilling to distin

guish between their activities as forwarder for the shipper and their

activities as broker for the carrier It is apparent from the record

that the member lines in this conference have except as to commodities

on which brokerage has been prohibited by Rule 21 been paying
brokerage automatically and without determination as to whether
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the forwarder broker secured the cargo for the particular carrier or

in fact what if any particular services may have been rendered It

was the position of the conference that member lines were forced by
economic necessity to pay automatic brokerage because of the volume
of cargoes which forwarder brokers control as agents for shippers
The conference lines qliestion whether an individual carrier is really
free within limits to pay brokerage or not as its individual man

agerial discretion dictates as found in Docket No 657 at p 177 and

question the extent to which forwarders really develop commerce

and secure new business

The instant proceeding involves a record as to brokerage practices
in only one conference in the outbound foreign commerce of the

United States whereas the record on which the decision in Docket

No 657 relied included a comprehensive analysis of brokelfl ge prac
tices and activities in many such conferences and trades aild con

sidered the full scope of the foreign commerce of the United States
It appears from the limited record in this proceeding that certain

of the premises on which the Maritime Commission based its findings
and conclusions in Docket No 657 may not generally be true today
and the beneficial results which were expected from that decision

may not have come about On the limited record developed how

ever we are unable to make findings and reach conclusions which

would modify or overrule the decisions in Docket Nos 657 and 718

719

We will institute on our own motion however a general investiga
tion into brokerage and forwarding activities and practices of car

rielS and forwarders in the foreign commerce of the United States to

reconsider the extent to which conferences may properly prohibit or

limit brokerage payments without detriment to the commerce of the

United States and to consider the extent to which the Board may
control or limit the payment of brokerage by individual carners

The prohibitions and limitations on payment of brokerage to less
than 1 percent contained in Rule 21 haye been in effect in this
trade for many years There is no showing in this record that these

particular prohibitions and limitations actually have resulted in

specific detriment to the commerce of th United States or that any
such detriment is now threatened In fact the record shows that
these particular prohibitions and limitations apply to relatively fevr

commodities and do not by themselves vitally affect the forwarding
industry

As previously stated we intend to institute an investigation which
will reconsider and finally determine the lawfulness of such concerted
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prohibitions and limitations on brokerage payments Pending the

outcome of that investigation we feel that the status quo should be

maintained and that brokerage practices of long standing in this

trade and which have not been shown to be by themselves detri

mental to commerce should not be disrupted We will therefore

not require respondents to modify or cancel the provisions of Rule
21 which prohibit or limit payment of brokerage to less than 114 per
cent pending the outcome ofsuch investigation Whatever determi

nations and conclusions as to the lawfulness or unlawfulness of

concerted prohibitions and limitations on brokerage are reached by
the Board at the conclusion of that investigation will be applied
to concerted action of this conference and equally to concerted action

of all other eon ferences and trades

Nonconference brokerage fUle Ve next consider the an1endment to

Rule 21 the nonconference brokerage rule This rule has been previ
ously found to be an agreement or amendn ent to an agreement which

under section 15 of the Act must be appl oved by the Board prior to

its effectuation see footnote 6 The record supports a finding that

the noncollference brokerage rule as interpreted and applied by the

conference would result in unjust discrimination and be unfair as be

tween carriers and shippers and would operate to the detriment of the

foreign commerce of the United States within the meaning of section

15 of the Act

The nonconference rule as written would appear only to prohibit
member lines from paying brokerage to any broker who solicits for or

recei ves brokerage from a nonconference line competitor The

reeord clearly shows however that this nonconference brokerage rule

has been expanded by the conference in its application and imple
mentation to prohibit payment of brokerage to a forwarder broker

dIO had neither solicited for nor received brakerage fram a npn

conference line but who had delivered cargo to a nonconference line

solely in carrying out forwarding duties at the direction of a shipper
The agreement betvieen carriers which we must consider in this pro

ceeding is the oneactually shawn by the record to be in existence and

which has been implemented by the conference We are not called

upon to consider the rule as written but hich the record shmvs has

never in fact been applied by the conference

The distinction between this nonconference brokerage rule as writ

ten and the rule as applied by the conference was clearly recognized
by the United States Shipping Board Bureau in one of the Earliest

cases in which brokerage practices and activities of conferences were
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considered In In He Gulf Brokerage and Forwarding Agreements
1 U S S B B 533 1936 it wasstated at page 535

If the suggestions here made are followed care should be taken both in the

modification of the conference agreements and in the agreements covering for

warding services to keep brokerage actidties and forwarding activities separate
Although it may be proper to refuse to pay brokerage to any broker who solicits

for a competitor or receives brokerage from a competitor the Department will

not approve agreements nnder which the forwarder whether also a broker or not

wonla refuse to haudle a s a fOl warder shipments as to which routing by a COlll

peting carrier has been specified by the shipper

The following discussion of the nonconference brokerage rule con

siders the effects of the rule as actually applied apd enforced by the
conference

The two nonconference lines which operated in this trade received
in one case approximately 80 percent and in the other case virtually all
their cargoes in this trade through forwarder brokers In the event

the nonconference brokerage rule should be fully enforced it is ap
parent that all brokers and forwarders who handle shipments in this
trade would be forced to elect to 1 serve the conference lines ex

clusively in order to earn brokerage from them 2 serve nonconfer

ence lines only or 3 serve both conference and nonconference lines
and be barred from collecting brokerage from any conference lines
Because of the much greater relatire importance of the income received
as brokerage frOln the conference lines than that received from the
nonconference lines it was the unanimous position of the fonvarder
broker witnesses that their only practical choice would be to refuse to
handle as either fonvarder orbroker any shipments moving on a nOll

conferencevessel
This would lead to the result that nonconference lines vould be fore

closed from obtaining cargo through brokers or forwarders in this
trade The nonconference lines would be faced with the alternatives
of 1 continuing to operate as independents in the trade with sub

stantially reduced carryings 2 withdrawing from the trade or 3

joining the conference To force alternatives 2 or 3 on the non

conferenceMlines was theavowed purpose of the conference in institut

ing theamendmentto the rule
Furthermore many shippers who do not retain their own export

department require the use of forwarders in handling their export
shipments Vhile certain of such shippers may now be restricted to

use of conference vessels by reason of having signed exclusive

patronage contracts vith the conference other shipp rs may desire
for individual business reasons to make use of forwarders and ship via
nonconference vessels in this trade Such shippers would by opera
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tion of the 1l011conference brokerage rule as interpreted by the confer
ence witness be deprived of the services of forwarders on their ship
me1lts in this trade

It is clear from the record and admitted by the confere1lce that th

purpose or the nonconference brokerage rule was to reduce or eliminate

nonconference competition primarily Mitsui by forcing such car

riers either to join the conference or to vithdraw from the trade The

question thus presented is whether the Board on the basis or the facts

as developed in this hearing should approve this nonconJerence

brokerage ruJe 8

From the foregoing analysis it is apparent that operation of the

nonconference brokerage rule is inherently and by design discrimina
tory as between carriers and shippers Itwould foreclose a nonconfer

ence line from obtaining cargQe through forwarders in this trade alfd
shiJppers who desire to ship nonconference in this trade would be

deprived or the services of freight forwarders It is prima facie

discriminatory in the s me manner in which the Board and the courts

have founded the dual rate systenl to be prima facie discriminatory
Oontract Rates Tram Pacific Freight Conf 01 Japan 4 F M B 744

1955 Contract Rates JapanjAtlmitic Gulf Freight Oonf 4

F M B 706 1955 Swayne q Hoyt Ltd v U S 300 U So 297

1937 Itwould appear however tllat the ponconrerence brokerage
rule involves black listing of forwarders brokers for their independent
activities as forwarding agents for shippers and embodies some of the

eh racteristics of a secondary boycott Approval by the Board of

such conce ted conduct with consequent exemption from the antitrust

laws must of necessity be subject to the language of the court in

lsbrandtsen 00 v United States 211 Fed 2d 51 D C Cir 1954

which stated at page 57

The condHion upon which such authority is granted is that the agency en

trusted with the duty to protect the public interest scrutinize the agreeIJ ent to

make sure that the conduct thus legalized does not invade tlle prohibitions of the

anti trust laws any more than is necessary to serve the purposes of the regulatory
statute

We find nothing in this record which would justify such prima facie

discrimination and apparent invasion of the prohibitions or the anti

trust laws

We therefore find on the record that the nonc mference brokerage
rule herein considered would be unjustly discriminatory and unfair

8 Section 15 of the Act provides that the Board shall approve an agreement controlling

regulating preventing or destroying competition which is not unjustly discriminatory
orunfair as between carrfers shippers exporte s importers or ports or between exporters
from the Untted States and theirforejgn competitors 1 and that does not operate to the

detriment of the commerce of the United States or is not in violation of thIs Act
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as bebveen carriers and shiplJ ers and would operate to the detriment

OT the foreign commerce of the United States within the meaning of

section 15 of the Act Ve are unable theI efore to grant approval
under section 15 to such rule

We have not considered whether a rule which would merely pro
hibit paynwnt of brokerage to a brolcer who actually solicits for or

Ireceives brokerage paY1nents fl01n a competing nonconference line

would be unjustly discriminatory or unfair as between carriers and

shippers or would operate to the detriment of the commerce of the

United States As indicated by the Board s predecessor in In Re Gulf
Brokerage and Forwarding Agreelnents s ltpra such a rule might
under certain circumstances be shown to be proper and might be

approved
In view of our findings and conclusions it is unnecessary to discuss

or consider whether any portions OT Rule 21 including the amendment

thereto are in violation OT sections 16 or 17 of the Act

For the reasons previously stated respondents may continue in
effect the IJrovisions of Rule 21 whicll prohibit payment of brokerage
or limit payment of brokerage to less than 114 percent pending our

final decision in the investigation we will order as to the lawfulness of

such provisions Ve will disapprove however this nonconference

brokerage rule
An appropriate order will be entered
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No M 77 Sub No 1

ISTHMIAN LINES INC APILICATION TO BAREBOAT CHARTER
GOVERNMENT OWNED DRy CARGO VESSELS

Submitted April 9 1951 Decided April 1951

Board finds and certifies to the Secretary of Commerce that the services

under consideration are required in the public interest that such services

are not adequately served and that privately owned American flag vessels

are not available for charter by private operators on reasonable conditions

and at reasonable rates foruse in such services

Richard W Kurrus for Polarus Steamship Company and American

Tramp Shipowners Association

Francis T Greene and Whitman Knapp for Prudential Steamship
Corp

Ira L Ewers Robert H Duff and William B Ewers for Mathiason

Steamship Corporation and Moore McCormack Lines

Garrett Fuller for West Coast Steamship Company
Odell Kominers and Robert S Hope for Pope Talbot Inc Coast

wise Line and Pacific Far East Line Inc

John Mason and Josiah K Adams for Isthmian Lines Inc

Donald McOleay for Mississippi Shipping Company Inc

John Sheneman and Oharles H Vaughn for Arrow Steamship
Company

Joseph A Klausner for Boston Shipping Corporation
W illifJJm J Lippman for Paroh Steamship Corporation
Ronald A Gapone for United States Lines

Frank B Stone for American Export Lines Inc

John Regan for General Services Administration
Allen O DGlWson as Public Counsel
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REPORT OF THE BOARD

CLARENCE G MORSE Ohairman BEN H GUILL Vice Ohairman THOS
E STAKEM JR JJIembe r

By THE BOARD

This is a proceeding under section 5 e Merchant Ship Sales
Act of 1946 as amended 50 U S C App 1738 e upon the ap
plication of Isthmian Lines Inc Isthmian to bareboat charter

eight victory type war built dry cargo vessels for operation inter
changeably in its berth services Gulf Atlantic lndia Pakistan
and Cey lon and Atlantic Gulf Persian Gulf Hearing was held

on February 25 26 and 27 1957 pursuant to notice published in the
Federal Register on February 9 1957 and oral argument was held

before the exa miner in lieu of briefs An initial decision has been

issued by the examiner and exceptions thereto have been filed
The initialdecision found and concluded

1 That the services under consideration are required in the public
interest

2 That such services aTe not adequately served and
3 That privately owned American flag vessels are not available

for charter by private operators on reasonable conditions and at rea

sonable rates for use in such services
We agree with these statutory findings Exceptions and arguments

not hereafter discussed have been given consideration and found not

relevant to material issues or not supported by the evidence
Isthmian presently operates 24 owned United States flag C3 type

vessels and one time chartered United States flag Liberty vessel in
five services two of these being the services for which it applies for the

eight vessels
a Gulf Atlantic India Pakistan and Ceylon and

b Atlantic Gulf PersianGulf
Both of these services are on essential Trade Route No 18 Upon

reopening of the Suez Canal each service will include c lls at eastern

Mediterranean ports and fullservice to Red Sea ports will be resumed
Four owned ships are presently used in each service and a frequency
of about one sailing per month is being maintained Prior to the

1The Isthmian application was heard and the initial decision was issued in Docket
No M 77 PrudentiaZ Steamship Corp et aZ Applications to Charter Dry CarJo Ves

sels wherein other applications were also considered By order dated April 9 1957 the

Board severed the Isthmian application from the other applications in Docket No 11 77
designated the Isthmian application proceeding as Docket No 11 77 Sub No 1 and

stated that said proceeding stands submitted to the Board for final decision 1 he pro

ceeding in Docket No 11 77 with respect to the other applications has been reopenecl
for additional hearings and issuance of another initial decision
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closing ofthe Suez Canal and certain adjustments made in scheduling
Isthmian had averaged in the years 1952 through 1956 approximately
18 sailings per year in the Gulf Atlantic India Pakistan and Ceylon
service and 17 sailings in the Atlantic Gulf Persian Gulf service
Additional turnaround time resulting from the Suez closing the un

availability of chartered ships previously used and an American
Bureau of Shipping requirement for strapping of vessels have con

tributed to the reduction in sailing frequency on these services Isth
mian desires to increase the frequency in each service to 24 sailings per
year by the addition of the eight vessels under consideration

The record shows that applicant has endeavored to obtain suitable
vessels for use in these services since December 1956 but has been un

successful Victory vessels or other fast vessels are required to main
tain these berth services and applicant has been able to secure only one

American flag Liberty ship which waschartered for oneround voyage
only One privately owned vessel under bareboat charter for 2 years
had been operated in these services until the recent expiration of the
charter when Isthmian was unable to renew it This vessel has been
replaced by a vessel withdrawn from Isthmian s Atlantic Gulf
Pacific Far East service

In the middle of 1956 Isthmian discontinued its eastbound round
the world service and established a new service from Atlantic Gulf
and Pacific portsto the Far East Inconnection with thisnew service
it charters out certain of its vessels to its parent company States Ma
rine Lines but the evidence shows that while four ships are so char
tered Isthmian has chartered foul vessels from States Marine There

appears to have been no diminution of ships available to Isthmian by
virtue of such chartering and nothing in the record indicates that
Government ownedvessels will replace tonnage chartered out to States
Marine Isthmian s witness testified that this service would continue
to require the eight privately owned vessels now providing the service
as well as the eight Government owned chartered vessels He also
testified that when the vessels in this service again use the Suez Canal
the same frequency of service can be maintained with only seven

privately owned vessels and the eight Government owned chartered
vessels One of the company s privately owned vessels could then be
returned to the Atlantic Gulf Pacific Far East service

Applicant s vessels in these services have been sailing outbound

fully loaded since July 1956 and there is a continuingbacklog of c rg9
Offerings in excess of 150 000 tons of cargo for berth line carriers have
been declined recently for lack of vessel space and applicants wit
less estimated that there has been an increase in commercial offerirgs
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in these services ofapproximately 50 percent in recent months Char

ter of these Government owned vessels would further aid in the home

ward carriage of strategic materials such as manganese and other

ores moving from India

The services for which applicant desires to use the Government
owned vessels are on a trade route declared essential by the Maritime

Administrator under section 211 of the Merchant Marine Act 1936

The services clearly are in the public interest

The record shows that there is a need for additional sailings in these

services that applicant s vessels have been sailing full for at least 6

months that firm offerings in excess of 150 000 tons of cargo recently
have been declined for lack of vessel space and hat there is a continu

ing backlog of cargoes to be moved The record fully supports a

finding that the services herein considered are not adequately served
The record further indicates that applicant has been unable to find

privately owned American flag vessels available for charter on reason

able conditions and at reasonable rates for use in these services

FINDINGS CERTlnCATION AND RECOMMENDATIONS

On the basis of the recor developed the Board finds and hereby
certifies to the Secretary of Commerce 2

1 That the services considered are required in the public interest

2 That such services are not adequately served and

3 That privately owned American flag vessels are not available

for charter by private operators on reasonable conditions andat reason

able rates for use in such services

The Board recommends to the Secretary of Commerce that the fol

lowing restrictions and conditions are necessary or appropriate to

protect the public interest in respect of any such charter and to pro

tect privately owned vessels against competition from chartered
vessels

1 In accordance with the revised charter basis announced by the

Maritime Administrator on February 14 1957 provision should be

made for the Government to pay out of the vessel operations revolv

ing fund subject to the availability of funds the expenses of break

out and lay up provided the charterer assumes the obligation to pay

charter hire at the existing basic rate for a period of 18 months for

By Department Order No 117 amended Section 6 01 subsection 2 paragraphs 1

and 2 the Secretary of Commerce has delegated his authority under the Merchant

Ship Sales Act of 1946 as amended to the Maritime Administrator Pursuant to such

delegation references herein to the Secretary of Commerce are also directed to the Mari

time Administrator
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Victory type ships or 24 months for Liberty type ships The Secre
tary of Commerce shall have the right to terminate on 15 days notice
or on shorter notice in the event of emergency or to comply with a

finding of the Federal Maritime Board when anpual review is made

pursuant to section 5 e of the Merchant Ship Sales Act of 1946 as

amended 50 U S C App 1738 e In the event of such cancella

tion by the Government charterer s obiigation to pay further charter
hire shall cease In the event charterer terminates the charter prior
to expiration of the full charter period charterer shall be liable for
thepayment of hire for the fullcharter period

2 That the charter hire be a fixed sum in an amount determined
to be consistent with the policies of the Merchant Ship Sales Act of
1946 as amended and not less than the prevailing world market char

ter rate for similar vessels for similar use and that additional charter
hire based on earnings above 10 percent of capital necessarilr em

ployed be fixed as provided in section 709 of the Merchant Marine Act
of 1936 and

3 That for the term of any charter granted hereunder the char
terer be required so long as applicant s vessels are not using the Suez
Canal to maintain and operate at least eight privately owned Ameri

can flag ve sels in these services and for any period during which

charterer s vessels use the Suez Canal to maintain and operate at least

seven privately owned merican flag vess ls in these services
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No 792

AGREEMENT AND PRACTICES PERTAINING TO LIMITATION ON MEMBER

SHIP PACIFIC COAST EUROPEAN CONFERENCE AGREEMENT No 5200

Submitted March 14 1957 Decided April 25 1957

Agreement to impose condition on admission to conference membership that

applicant withdraw from litigation before the Board in which applicant s

pusition is opposed to position of conference found to be a new agreement
or modification to an agreement effectuated prior to approval in violation

of section 15 of the Shipping Act 1916

Leonard G James for respondents
Alan F Wohlstetter for Mitsui Steamship Co Ltd

Edward Aptaker as Public Counsel

REPORT OF THE BOARD

CLARENCE G MORSE Ohairman BEN H GUILL Vice Ohairman

TRos E STAKEM JR Member

By THE BOARD

This is an investigation undertaken on he Board s own motion for

the pUFPose of determining whether respondents Pacific Coast Euro

pean Conference the conference and its member lines 1 have vio

lated section 15 of the Shipping Act 1916 the Act 2 in imposing a

1 See appendix
Section 15 provides
That every common carrier by water or other person subject to this Act shall file

Immediately with the board a true copy or if oral a true and complete memorandum
of every agreement with another such carrier or other person subject to this Act or

modification or cancellation thereof to which it may be a party or co form in whole or

in part fixing or regulating transportation rates or fares giving or receiving special
rates accommodations or other special privileges or advantages controlling regulating
preventing or destroying competition pooling or apportioning earnings losses or traffic

allotting ports or restricting or otherwise regulating the number and character of sailings

between ports limiting or regulating in any war the volume or character of freight or

passenger traffic to be carried or in any manner providing for an exclusive preferential
or cooperative working arrangement The term ageement in this section includes under

standings conferences and other arrangements
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condition on the admission of Mitsui Steamship CO 1 Ltd Mitsui
to conference membership The Board s order of April 5 1956 di
rected respondents to show cause why the Board should not

1 Find that the carrying out by the conference of its agreement
without Board approval to admit Mitsui to conference membership
on condition that it withdraw from certain proceedings pending be
fore the Board in which its position is opposed to that of the con

ference is a violation of section 15 of th Act
2 Find that the agreement to impose such condition should not be

approved since it is unjustly discriminatory or unfair as between ar

riers or detrimental to the commerce of the United States within the

meaning of section 15 of the Act

3 Order the condition to be cancelled by the conference

Hearing was held before an examiner in San Francisco on August
6 and 7 1956 and a recommended decision in the matter was served
on December 7 1956

The examiner found that the agreement to admit Mitsui to mem

bership in the conference on condition that Mitsui withdraw from
certain proceedings pending before the Board in which Mitsui s posi
tion is opposed to that of the conference a waswithin the authority
of the approved conference basic agreement b wasnot a new agree
ment or amendment to an agreement within the purview of section
15 of the Act which would require approval by the Board beforebeing
effectuated and c the carrying out of such agreement wasnot shown
to have been in violation of section 15 The examiner further found
that the agreement was not shown to be unjustly discriminatory or

The Board may by order disapprove cancel or modify any agreement or any modifica

tion or cancellation thereof whether or not previously approved by it that it finds to be
unjustly discriminatory or unfair as between carriers shippers exporters Importers or

ports or between exporters from the United States and their foreign competitors or to

operate to the detriment of the commerce of the United Stat s or to be in violation of

this Act and shall approve all other agreements modifications or cancellations
Agreements existing at the time of the organization of the board shall be lawful until

disapproved by the board It shall be unlawful to carry out any agreement orany portion
thereof disapproved by the board

All agreementst modifications or cancellatIons made after the organization of the board

shall be lawful only when and as long as approved by the board and before approval
or after disapproval it shall be unlawful to carry out in whole or in part directly
or indIrectly any such agreement niodification or cancellation

Every agreement modification or cancellation lawful under this section shall be
excepted from the provision of the Act approved July second eighteen hundred and ninety
entitled An Act to protect trade and commerce against unlawful restraints and monopo

llesand amendments and acts supplementary thereto and the provisions of sectIons
seventy three to seventy seven both inclusive of the Act approved August twenty seventh

eighteen hundred and ninety four entitled An Act to reduce taxation to provide revenue

for the Government and for other purposes and amendments and acts supplementary
thereto

Whoever violates any provision of this section shall be liable to a penalty of 1 000
for each day such vIolation continues to be recovered by the United States in a civil
action

5 F M B



PACIFIC COAST EUROPEAN CONF LlMITATION ON MEMBERSHIP 249

unfair as between carriers or detrimental to the commerce of the
United States within the meaning of section 15 and that the agree
ment has been cancelled thereby rendering all ISsues in the proceed
ing moot He recommended that the proceeding be discontinued

Public Counsel has filed exceptions to the recommended decision

Contentions of the parties or requested findings not discussed in this

report nor reflected in our findings have been considered and found
not related to material issues or not supported by the evidence

FINDINGS OF FACT

1 The conference is a voluntary association of common carriers by
water operating from ports on the Pacific coast of the United States
to ports in Europe pursuant to its basic conference agreement No
5200 which ha been approved under section 15 of the Act

2 Mitsui ris la common carrier by water It entered this trade in

September 1953 and operated an independent service until it was ad
mitted to membership in the conference effective February 1 1956

3 On August 18 1955 Mitsui announced its intention to apply for

membership in the conference without departing from the positions
advocated by it in proceedings then pending before the Board At
the til1e both Mitsui and the conference were parties to proceedings
pending beforethe Board in which Mitsui took positions substantially
contrary to the positions of the conference Docket Nos 764 767
773 3

a In Docket Nos 764 773 a complaint proceeding Mitsui took the position that the
shippers exclusive patronage contract used by this conference did not cover shipments
of goods sold by contract signatory shippers on f o b or f a s terms and that such an

interpretation by the conference was in violation of the Act and had been effectuated
without Board approval in violation of section 15 The conference took Board approval
in an opposite position arguing that such Interpretation ot its shippers exclusive patronage
contract was lawful and was not anew agreement or amendment to an agreement within
the purview of section 15 The Board found and concluded that this conference s interpre
tation of its shippers eXclusive patronage contract was a new agreement or amendment
to an agreement within the purview of section 15 of the Act that such interpretation had
never been filed with and approved by the Board and that this conference had effectuated
such agreement without Board approval in violation ot section 15 Mitsui Steamsh f 00
v Anglo Oanadian Shipping 00 5 F M B 74 1956

In Docket No 767 an investigation instituted on the Board s own motion Mitsui mter
vened and contended that a new amendment to this conference s tariff rule on brokerage
which limited payment of brokerage to brokers who solicited for conference lines only
was unlawful and had been effectuated without Board approval In violation of section
15 This conference took an opposite position arguing that since the approved basic
agreement contained a provision permitting the conference to make rules and regulations
pertaining to brokerage that the new amendment to the brokerage rule was within the

scope of authority in the approved basic agreement and did not require separate approval
under section 15 The Board rejected the conference contention and held that the amend
ment to the tariffwas a new agreement or amendment to an agreement within the purview
of section 15 that the amendment was not within the scope of authority of the approved
basic agreement and that such agreement had been effectuated by this conference before
Board approval in violation of section HS Pacific Ooas European Oont Paymenl 01
Brokerage 4 F M B 696 1955
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4 On November 30 1955 Mitsui made formal application for con

ference membership supplying the details of information called for

in the conference s regular membership application form and re

quested the conference to arrange for membership to become effective

commencing with the loading or Mitsui s MS Hodakasan Maru about

February 3 1956 This standard membership application form has

been in effect and used by the conference for a number of years A

copy of the completed application was supplied to the Board

5 Mitsui s application was first considered on December 14 1955

by the conference Advisory Committee which handles matters of l

more than mere routine value to the conference On this date fol r

lowing the Advisory Committee meeting the conference chairman ad

vised Mitsui by night letter thatthe

Committee unanimously views Mitsui s continuation as a party to litigation
before Federal Maritime Board constitutes an illogical and untenable situation

Therefore committee urgently request that you reconsider your position and

that conference be given an undertaking that Mitsui will withdraw from such

litigation in order not endanger favorable action on its application at Special
Conference Meeting convening Friday December 16th

Mitsui replied by telegram requesting the conference to consider at the

December 16th meeting its application as then filed stating that its

application complied in all particulars with the application form fur

nished by the conference and accordingly thatMitsui expected prompt
and favorable action on its application

6 The full conference considered the application on December 16

1955 and on that date advised Mitsui and the Board that the confer

ence had adopted the following resolution

Resolved that Mitsui Steamship Co Ltd be admitted to membership pursuant
to its application of November 30 1955 to become effective February 1 1956 and

upon receipt by the Conference office of satisfactory information that Mitsui has

withdrawn from pending litigation in which its position is opposed to that of the

Conference

On December 21 1956 Mitsui sent the following letter to the Board

The Mitsui Steamship Co Ltd on November 30 1955 filed an application for

membership inthe Pacific Coast European Conference

By telegram dated December 16 1955 confirmed by letter of the same date

the Mitsui Line was advised that at a special Conference meeting held on Decem

ber 16 1955 the following resolution had been adopted
RESOLVED THAT MITSUI STEAMSHIP COMPANY LTD BE ADMIT

TED TO MEMBERSHIP PURSUANT TO ITS APPLICATION OF NOVEM

BER 30 1955 TO BECOME EFFECTIVE FEBRUARY 1 1956 AND UPON

RECEIPT BY THE CONFERENCE OFFICE OF SATISFACTORY INFOR

MATION THAT MITSUI HAS WITHDRAWN FROM PENDING LITIGA

TION IN WHICH ITS POSITION IS OPPOSED TO THAT OF THE

CONFERENCE
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Accordingly the Mitsui Line withdraws from various litigation pending before
the Federal Maritime Board in which its position may be opposed to that of the

Pacific Coast European Conference

Two days later the conference chairman by letter with a copy to
the Board advised Mitsui that its action of December 21 was

considered satisfactory information that Mitsui Line has withdrawn from liti

gation inwhich its position is opposed to that of the Conference

and that

In order to make Mitsui Line s admission effective as of February 1 1956
date requested by Mitsui it will be necessary for a representative of Mitsui

to sign a counterpart of the Conference Agreement and to deposit with this
office an admission fee in the amount of 1 000 00 as required by Articles 10
and 11 of the Conference Agreement

7 On December 28 1955 the Board s Regulation Office informed
the conference and Mitsui that it considered the agreement among
the member lines adopting the condition on Mitsui s admission to the
conference and Mitsui s acceptance of such condition to be a new

agreement or amendment to an agreement within the purview of sec

tion 15 of the Act and that such agreement should be approved by
the Board beforebeing made effective

8 On January 7 1956 the conference informed the Regulation
Office and Mitsui that it was unable to concur in the view of the

Regulation Office that the agreement is within the purview of section
15 and that

Since Mitsui Line has now met the qualification and placed itself on equal
terms with the present members it is fully qualified for membership under the
Conference agreement and has been admitted effective as of February 1 1956

9 By letter of March 5 1956 the Board wrote to the conference
stating

At this time and without a hearing the Board is of the view that the condi
tion may not be a just and reasonable cause within the meaning of Section
10 of your basic Conference Agreement for denial of membership and that it
further may be unjustly discriminatory or unfair as between carriers and oper
ate to the detriment of the commerce of the United Statse

You are therefore notified that unless you withdraw the above mentioned
condition on Mitsui s membership in your Conference within twenty days of

receipt of this letter the Board will institute a proceeding on its own motion
to determine after opportunity for hearing whether such condition to member
ship is within your basic agreement and is unjustly discriminatory or unfair
as between carriers or operates to thedetriment of the commerce of the United
States or will take such other action as may be available to it

10 On the same date the Board informed Mitsui and the con

ference that Mitsui s letter of December 21 1955 withdrawing from
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certain litigation did not comply with the withdrawal procedure set

forth in the Board s Rules of Practice and Procedure particularly
Rule 6 c thereof

11 On March 23 1956 the conference replied to the Board s letter
of March 5 1956 stating that it felt that the admission of Mitsui was

proper in all respects and that it disagreed with the position stated in
the Board s letter of farch 5 1956 Mitsui by letter to the confer
ence dated March 22 1956 stated that it considered the conference s

letter of March 23 1956 to the Board as being inaccurate in several

respects and not responsive to the Board s letter of March 5 and
stated that Mitsui s withdrawal from the litigation referred to could
not be characterized as voluntary

12 Further concerning the Board s letter of March 5 1956 to the
conference the conference on April 2 1956 telegraphed the Board
that it believed the matter might be worked out amicably among the

parties and that withdrawal of the condition referred to would be
further considered by the conference as soon as possible Berore such
consideration was given and between April 2 and April 5 1956 the
Chief of the Regulation Office telephoned the conference chairman

by direction of the Board and informed the conference 1 that its
communications on the subject were not considered satisfactory 2
that an order had been adopted directing the conference to show
cause why the carrying out of the condition was not violative of
section 15 and why the Board should not disapprove it as being an

agreement imposing conditions unjustly discriminatory or ullfair
as between carriers or operating to the detriment of the commerce

of the United States and 3 that the order would not be served if
the condition was cancelled prior to close of business in Washington
by April 10 1956

13 On April 9 1956 at a special meeting of the conference the
conference again considered the matter A vote was taken on the

following motion

That the Conference suspend the condition imposed on the admission of

Mitsui Line pending a determination by the Federal Maritime Board of whether
such condition constitutes a Section 15 Agreement or is within the scope of

Article 10 of the Conference Agreement covering admission of new members

This motion failed to carry and the conference then voted upon
the following motion

That the following message be dispatched by Chairman McArt to the Federal
Maritime Board Washington

The Pacific Coast European Conference although not conceding that the
condition under which the Mitsui Line was admitted to membership consti
tutes an Agreement under Section 15 or is violative thereof is willing to rescind
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said action and hereby cancels the condition under which Mitsui was or is to

withdraw from litigation pending hefore the Federal Maritime Board and in

volving this Conference

This second motion was defeated and on another vote by secret
ballot the first motion was passed and forwarded to the Board

14 The conference action ofApril 9 1956 suspending the condition
was not considered by the Board as being in compliance with its
request of arch 5 1956 to withdraw the condition to Mitsui s mem

bership in the conference and on April 13 1956 the Board served its
show cause order of April 5 1956 initiating this proceeding

15 On May 16 1956 oral argument was held before the Board in
Docket Nos 764 773 which was one of the proceedings from which

itsui had been required to withdraw by the conference as a condition
to membership Counsel for Mitsui participated in this argument to
a very limited degree only As a result of the activities of counsel
for itsui in appearing at the oral argument as well as iitsui s

actions in coimection with the instant proceeding the conference at

meetings on June 5 6 and 7 1956 adopted the following motion

That Conference Chairman and Conference Counsel be directed to prepare
and send to Mitsui Line s representative in New York a letter requesting them
to refile their notice of withdrawal from pending cases in which they have
opposed the Conference s position such notice to be submitted to the Board in
accordance with the contents of the Board s letter of March 5 1956 to Mitsui
Line and a copy thereof to be furnished the Conference office

Be it further Resolved That a copy of this resolution be furnished the Fed

eral Maritime Board at its offices in Washington D C and to Mitsui Line

No copy of this resolution was at that time forwarded to the Board 4

16 On June 8 1956 the conference wrote to itsui notifying it
of the foregoing motion and further stating

Pursuant to the motion this letter is a request to you to s1tbmit to the FederaZ
Maritime Board as promptly as possible your withdrawal in proper proceduraZ
form from the cases now pending before the Board in which your position
has been opposed to that of the other Oonference members I also request that

your sic furnish a copy of your withdrawal to this office

It is considered that withdrawal of Mitsui from these cases will serve the
best interest of all Conference members in the outcome of these proceedings
Hence in behalf of the Conference members I urge that y01t take every step
to discontinue immediately Y01tr participation in these cases against the Oon
ference of which ycu are now a member Prompt action on your part to ac

complish such withdrawal will help to terminate the uncertainty with regard
to your membership which has been the subject of allegations of Federal Mari
time Board officials Itwill also terminate conflicting statements between your
agents and your counsel in which the former have indicated your withdrawal

Copy of tbis resolution was received as partof tbe conference minutes by the Regulation
Office of the Board three months later August 8 1956 one day after tbe bearIng In tbis
proceeding bad concluded
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from opposition to the Conference incontrast to continuing opposition expressed

by your counsel The welfare of all concerned would seem to depend upon

your clarifying your position in these cases at the earliest possible moment

emphasis added

No copy of this letter to Mitsui was forwarded to the Board

17 On June 21 1956 Mitsui replied to the conference s letter of

June 8 1956 stating that it shared the objective of the conference

to terminate the litigation referred to desired specific guidance as to

procedure and suggested that the conference s counsel be requested to

submit for Mitsui s action a draIt of a withdrawal from such pro

ceedings
No copy of this letter was forwarded to the Board

18 The record does not show whether the requested guidance was

furnished but on June 29 1956 Mitsui filed motions in Docket Nos

767 764 and 773 for termination of the proceedings with respect to it

InDocket No 767 the motion wasgranted by the Board s order ofJuly
30 1956 In Docket Nos 764 and 773 consolidated the motion to

terminate was received by the Board on the same day its final report
in these cases was served June 29 1956 the Board having made its

decision in the consolidated proceeding on June 8 1956 The motion

to terminate was therefore considered moot

19 On July 12 1956 the conference issued a call for a special meet

ing for July 17 1956 in which item No 1 wasto be a vote on a resolu

tion regarding Mitsui s membership At the meeting the following
resolution wasput to a vote

Whereas Mitsui Line having been admitted to membership in the Pacific Coast

European Conference effective as of February 1 1956 conditioned upon the

taking of such action satisfactory to the Conference as might be necessary to

effect its withdrawal from proceedings before the Federal Maritime Board in

which its position was opposed to that of the Conference and

Whereas Mitsui has filed motions with the Board in accordance with the

contents of the Board s letter to Mitsui dated March 5 1956 said motions

copies attached requesting the Board to terminate the proceedings in Dockets

764 and 773 and Docket 767 with respect to Mitsui

Now therefore be it Resolved That the Conference hereby records that the

condition imposed upon Mitsui s membership has been fulfilled and said con

dition is no longer of any force or effect and

Be it further Resolved That a copy of this resolution be furnished the

Federal Maritime Board at its offices in Washington D C and to Mitsui Line

This resolution failed to pass and the conference then passed the

following motion

Itis resolved that the condition imposed upon Mitsui s membership is hereby

cancelled and that it is further resolved that a copy of this resolution be

furnished the Federal Maritime Board at its offices inWashington D C and to

Mitsui Line
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By letter of July 25 1956 the motion was communicated to the

Board

20 The only provision in the basic conference agreement which

refers to requirements of admission to conference membership are

Articles 10 and 11 which state

Article 10 MEMBERSHIP Any person firm or corporation regularly operat

ing or giving substantial and reliable evidence of intention to operate regu

larly as a common carrier by water in the trade overed by this Agreement
may become a member of the Conference upon the agreement of the parties as

provided in Article 8 and by affixing his their or its signature hereto or to a

counterpart hereof No eligible applicant shall be denied membership except
for just and reasonable cause and no membership shall become effective until

notice thereof has been sent to the governmental agency charged with the ad

ministration of Section 15 of the U S Shipping Act 1916 as amended

Article 11 Each person firm or corporation exclusive of present member

Ship or associate membership shall at the time of admission deposit with the

Conference the sum of One Thousand Dollars 1 000 00 as an admission fee

21 Article 14 of the basic agreement provides that

If in the opinion of the Conference members failure to observe the Confer

ence Agreement or Conference rules regulations or tariffs in a particular case

Or cumulatively jeopardizes the accomplishment of the basic purposes of this

Agreement the offending party may be expelled from the Conference

and that

No expulsion shall become effective until and unless notice thereof with a

detailed statement of the reason or reasons therefor and the record vote of the

member lines thereon shall have been mailed to the governmental agency

charged with the administration of Section 15 of the United States Shipping
Act 1916 as amended

22 There is nothing in the approved basic agreement which states

that a carrier otherwise qualified must discontinue any litigation
opposed to a position of the conference and there is nothing in the

standard application for membership which indicates such a condi

tion on membership
23 At the hearing the conference chairman appeared as a witness

and presented the position of the conference as follows

a AdmisSion of new members must always be on exactly equal terms

with all other members If Mitsui had been admitted while continuing its

position in oppOSition to the conference position in respect to the F O B and

F A S shipments in Docket Nos 764 773 and the payment of brokerage in

Docket No 767 Mitsui s position would be quite different from that of the

other members

b No member line may sue the conference in connection with any matter

which bas been agreed to bY the conference and no member line may file a
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complaint against the conference with a regulatory agency such as the Federal

Maritime Board If any member line filed a complaint before the Board it

would have to withdraw from membership in the conference The basis for

this is that member liJes must conform to the practices and activities which
are agreed to by the conference as provided in Articles 1 and 2 of the basic

agreement which read as follows

1 This Agreement covers the establishment regulation and maintenance of

agreed rates and charges for or in connection with the transportation of all

cargoes in vessels owned controlled chartered and or operated by the parties
hereto in the trade covered by this Agreement and brokerage tariffs and other

matters directly relating thereto members being bound to the maintenance as

between themselves of uniform freight rates and practices as agreed upon from

time to time

2 No party hereto shall engage directly or indirectly inthe aforementioned

transportation under terms conditions and or rates different from those agreed
upon by and betweenthe members hereto

c The purpose of imposing the condition on Mitsui s admission to the con

ference was to put Mitsui on the same basis as all other members bound by
the decisions and thereby bound by the position of all other members The

only other course would have been to refuse membership to Mitsui

d It was the desire of the conference to dispose of the litigation referred

to since the effect on the conference of having one member suing the rest of

the members in matters of such high importance to the conference as those

involved insuch litigation would create an intolerable situation

e IfMitsui had become a member of the conference without withdrawing
from such litigation it would have continued to litigate its position therein

against the conference a privilege no member has since on becoming a con

ference member a line gives up any right to take independent action with

respect to rates tariff rules or whatever it may be under the conference agree

ment as all members agree to be bound by the decisions of the conference

24 The record shows that Mitsui fully complied with and gave
satisfactory answers to all questions asked in the standard applica
tion form including the answer that We have made no cargo
commitments for carriage beyond February 1st 1956 which are at
variance with Conference rates terms or conditions Mitsui signed
the basic conference agreement whereby itagreed not to engage

directly or indirectly in the aforementioned transportation under

terms conditions andlor rates different from those agreed upon by and
between the members hereto There is nothing in the record to

show that 1itsui would have failed to live up to such agreoment
even with respect to matters wherein Mitsui had taken a position
before the Board contrary to the position of the conference The

conference chairman testified that he had nothing to indicate that
Mitsui would have done other than honor the conference interpreta
tion of the shippers rate agreement with respect to f o b and

f la s shipments
5 F M B



PACIFIC COAST EUROPEAN CONF LIMITATION ON MEMBERSHIP 257

ISSUES

The issues raised by the show cause order are as follows

1 Was the agreement of the conference lines to admit Mitsui to

conference rp embership on condition that it wi hdraw from certain

proceedings before the Board in which its position was opposed to

that of the conference an agreement ormodification of an agreement
requiring Board approval prior to its effectuation and if so was

the agreement effectuated without Board approval in violation of
section 15 of the Act

2 Was said condition on Mitsui s admission to membership un

justly discriminatory or unfair as between carriers or detrimental

to the commerce of the United States within the meaning of section

15 of the Act

3 Should the Board order the condition cancelled by the con

ference

Oontentions of the parties Respondents counsel contends that
the agreement imposing this condition on Mitsui s admission to the
conference is not one requiring separate approval by the Board
under section 15 of the Act that the action affected Mitsui Solely
as a conference member and concerned only intraconference relation

ships that the sole purpose was to place Mitsui on equal terms with
the other members that the action was a decision within the scope
of the approved basic conference agreement and that the condition
was not unjustly discriminatory or unfair as between carriers or

detrimental to the commerce of the United States
Respondents counsel further states that the legislative history of

the Act shows that section 15 was never intended to authorize or

require administrativeapproval by the Board of conference tules
regulations activities practices decisions or any concerted action
other than conference agreements under which the carriers propose
to be governed in the activities expressly enumerated in section 15
and that the activities of conferences themselves are not intended by
that section to be subject to prior administrative approval

Respondents counsel contends that since the basic conference agree
ment provides that all members shall abide by the rules and regula
tions of the conference including such matters as the conference
considers necessary ordesirable to further the ends of the conference
as set forth herein the conference could not lawfully admit Mitsui
without such a condition that the Board and its predecessors have

permitted conferences to impose as a condition on membership that

applicants withdraw from any contractua1 commitments they may
have upon rates terms and oonditions different from those agreed
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upon by the conference lines citing Application of G B Thorden

for Oonference Membership 2 U S M C 77 1939 and that this
condition on Mitsui s admission to the conference is such a condition

Counsel for respondents further contends that continued opposition
by Mitsui on the vital matters involved in Docket Nos 767 and

764 773 would have been just and reasonable cause under Article
10 of the conference agreement for denial of membership and that
to permit Mitsui to receive the benefit of open conference discussions

with respect to the conference s defense of cases in which Mitsui
was opposed to the conference would have been an intolerable

situation

Counsel for respondents finally states that the Board had charac

terized conferences as voluntary associations that it has been

judicially settled tli8lt a voluntary association may place conditions

on membership necessary to preserve the association and its objec
tives and that membership has been considered by the courts as a

privilege which the voluntary association may accord or withhold

at its pleasure and the courts have decided not to mterfere to compel
the admission of a person not regularly elected

Mitsui took no pQsition on the issues

Public Counsel contends that the condition on Mitsui s membership
is a sufficiently important and unorthodox matter as to constitute a

section 15 agreement which requires specific filing with and approval
by the Board and since there has been no Board approval effectu

ation by theconference has heenviolative of section 15

Public Counsel states that there is nothing in the approved basic

agreement which authorizes the imposition of the condition that

nothing in the historical practice of the conference contemplated
the imposition of the condition that it has been the consistent

pollcy of the Board th8lt common carriers must be free to join con

ferences and that if conference agreements are unreasonably ex

clusory they must be dis pproved
It is the contention of Public counsel that the condition imposed

on MitsUI S admission to the conference introduces an entirely new

scherneof membership standards not embodied in the basic agreement
aIld that the Board has authority to determine as a matter of law

whether an agreement between carriers has been authorized by an

approvedbasic agreement
Publi Councel states that the agreement has been effectuated with

out Board approval in viol tion of section 15 that such violation has

been consciously flagrant and deliberate and that respondents should

be penalized as provided by section 15
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DISCUSSION AND CoNCLUSIONS

We consider first the question of whether the agreement between

the member lines of this conference to impose upon Mitsui as a pre

requisite to its admission 00 conference membership the condition that
it withdraw from litigation pending before this Board wherein Mit
sui s position was opposed to that of the conference is an agreement
or modification to an agreement which requires filing with and ap
proval by the Board under section 15 of the Act

If the imposition of the condition is an agreement or modification

to an agreement
1 fixing or regulating transportation rates or fares or

2 giving or receiving special rates accommodations orother spe
cial privileges or advantages or

3 controlling regulating preventing or destroying competition
or

4 pooling r apportioning earnings losses or traffic or

5 allotting ports or restricting or otherwise regulating the num

ber and character of sailings between ports or
0

6 limiting or regulating in any way the volume or character of

freight or passenger traffic to be carried or

7 in any manner providing for an exclusive preferential or co

operative working arrangement
then it must under section 15 of the Act be filed with and approved
by the Board prior to effectuation

The questions ofwhether the Board may under section 15 approve
such agreement is irrelevant to this question and will be discussed

separately hereafter

We feel that the agreement to impose this condition on Mitsui s

admission to conference memberShip is clearly an agreement Qr modi

fication to an agreement controlling regulating preventing or de

stroying competition and a preferential or cooperative working ar

rangement within the meaning of section 15
Under conference agreements competing carriers in a particular

trade fix and establish uniform rates and charges for transportation
and uniform rates and charges for brokerage payments abide by uni

form tariff rules and regulations and establish uniform rules and

r gulations for carrying out the provisions of the conference agree
ment Such conference agreements have been recognized by Congress
as necessary and desirable in order to maintain stability of rates and

adequacy of service in our foreign commerce Congress has pro
vided therefore that the Board may under the authority of and in

accordance with the provisions of section 15 of the Act approve agree

S F M B



260 FEDERAL MARITIME BOARD

ments between carriers and thereby exempt such agreements from the
operations of the antitrust laws

Where concerted action under conference agreements is approved
by the Board it is apparent that the degree to which common carriers

operating in the trade are free to enter the conference and operate
under the conference system vitally affects the extent to which con

ference agreements control and regulate competition The Board has

consistently recognized that admission or nOIiadmission of an appli
cant to conference membership directly affects the competitive condi
tions in aparticular trade

The Board s predecessor has stated that

the failure to admit complainant to conference membership including partici
pation in shippers contracts entered into pursuant to said agreement resulted
in the agreement and contracts being uIijustly discriminatory and unfair as

between complainant and defendants thus subjecting the agr ement to dis

approval or modification under section 15 of the Shipping Act 1916 as amende

Sprague S S Agency Inc v A S IVaran8 Rederi 2 U S M C 72 76 1939

To the same effect see also Phelp8 Bro8 00 Inc v 008ulich
Societa Etc 1 U S M C 634 1937 Waterman S S Oorp v

Arnold Bernstein Line 2 U S M C 238 1939 0f8mopolitan Line
v Black Diamond Lines Inc 2 U S M C 321 1940 Blaok Dia
mond S S Corp v Oie MtmeBelge Lloyd B S A 2 U S M C
755 1946

The Board and its predecessQrs have consistently treated conditions

effecting admission to conference membership as agreements or modi
fications to agreements which require approval or disapproval under
the provisions of section 15 ofthe Act Casescited in previous para
graph and Paoific Ooast European Oonference 3 U S M C 11

1948

Paoific Ooast European Oonference supra is particularly appli
cable to this problem because it clearly indicates a that the Mari
time Commission and this confer nce itself have recognized that im

position of conditions on ad ission to membership are agreements or

modifications to an agreement which are required to be filed with and

approved by the BOtrd under section 15 b that in fact agreements
by this conference imposing conditions on admission to membership
have been filed for appro al under section 15 and c that under the

authority of section 15 the Commission required this conference to

modify its agreement pertaining to conditions on admission of new

members The decision in that case state at page 12

This is an investigation instituted upon our own motion to determine 1

whether a proposed mO 1iication Agreement No 52 2 to ArtiCle 11 Of Pacific
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Coast European Conference Agreement Agreement No 5200 increasing the

admission fee of members from 250 to 5 000 should be approved 2

whether Agreement No 5200 should be cancelled or modified because of the

restrictions contained in Article 10 thereof which limited admission to the

conference to those persons firms or corporations regularly engaged as common
carriers by water in the trade covered by the agreement l III emphasis
added

The Commission found the increase in admission fee item 1
above was so high as to be unjustly discriminatory and detrimental
to the commerce of the United States and disapproved Agreement
52002 as to item 2 above the Commission stated at page 12

Since the hearings respondents filed and the Commission approved Agree
ment No 52004which modified Article 10 by eliminating the restriction men

tioned above so that common carriers regularly engaged or giving substantial
and reliable evidence f intention of operating regularly inthe trade may qualify
for membership in the conference That issue will not be considered further 1S

The record further shows that a modification to Article 11 which
would increase the admission fee to this conference from 250 to

1 000 was filed with the Board by this conference for approval as

Agreement No 520010 and was approved by the Board on 1ay
17 1949

We think that the addition of a llew condition on admission to

membership in the conference is as much a modification of the con
ference agreement as the changing of a condition already written
into spch agreement In both situatiollS the agreement is modified
to the extent that conditions for admission to membership are changed

The condition imposed on 1itsui s admission to the conference
forced Mitsui to either a continue as a party in litigation before the
Board wherein its position was opposed to that of the conference
and thereby be denied admission to conference membership or b
withdraw from such litigation and thereby qualify for conference

15 In recognition of the fact that restrictions on conference membership will have a real
effect on competition in a trade the Board and its predecessors have repeatedly r fused to
approve conditions and restrictions on membership other than such a requirement of oper
ating or giving intention to operate regularly in the trade See cases citcd 8upra
In the Black Diamond case at page 759 the Commission stated

A proper clause for the admission of new members in line with the clanse insisttc upon
by us In new lgreements ilubmltted for our approval would be somewhat as follows

Any common carrier by water as defined in section 1 of the Shipping Act Hl1G as
amend d who has been regularly engaged as such common carrier in thc trade covered by
this agreement orwho furnishes e i dence of ability anu intention in good faith to institute
and maintain a regular service between ports within the scope of the agrcement may
hereafter become a party to this agreement

For other indications of this consistent policy that conference memuership must be
open to any qualified line without restriction see labrallclt8en 06 v N Atlan tic Oontinental
Frt Conet al 3F M B 235 1950 Oontract Rate apanIAtlantic Gulf Freight

Con4 F ill B 706 1955 the dissent of the Chairman in Contract Ratc8Tran8
Pacific reight Oonf of Japan 4 F M B 744 1055
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lnembership This was the clear and obvious int nt and purpose or

the conference in imposing such a condition

To the extent Mitsui might be precluded by the condition from

joining the conference the condition clearly controlled and regulated
competition in the trade To the extent it forced Mitsui to withdraw
rrom pending proceedings berore the Board and deprived Mitsui or

its right to continue as a party in proceedings berore the Board G in

which l1itsui argued that certain competitive practices or this con

rerence were unlawful under the Act it is equally apparent that the

condition was calculated to have an effect upon competitive practices
in the trade

It is rurthermore apparent that respond nts themselves recognize
that the condition imposed on Mitsui s admission to the conference

wascalculated to have an effect on competitive conditions in this trade

and that the condition was part of this conference s efforts to meet

nonconrerence competition The first sentence in respondents brier

states n t page 1

This Board investigation in Docket No 792 is one of several cases brought

against the Pacific Coast European Conference to restrict its the conference s

cffurts to meet non conference COllllJctition emphasis added

From the roregoing analysis we find and conclude that the agree
111ent to impose this condition on the admission or Mitsui to member

ship in this conference was an agreement between carriers or modi

fication or an agreement between carriers controlling regulating
preventing or destroying competition and a preferential or coopera
tive working arrangement within the meaning or section 15 or the

Act which requires approval by the Board prior to effectuation

We next consider whether the agreement to impose the condition

has been filed with and approved by the Board as required by section
15
It is apparent from the record that this agreement itself has never

been presented to the Board for approval or disapproval and has

never been separately approved by the Board The argument ad

vanced to support the contention that the agreement is one which has

properly been approved by the Board is that the condition was merely
a routine action of the conrerence to place Mitsui o equal terl11s with

all other conference members that as a conrerence member Mitsui
must be bound by all rules and regulations agreed to by the confer

6Section 22 of the Act provides that any person may file with the board a sworn com

plaint setting forth any violation of this Act by a common carrier by water 0 0 We
think such statutory right necessarily includes the right to carry such acomplaint through
full legal process to final conclusion
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ence and that the action was a decision within the cover of authority
or the existing approved basic conrerence agreement

The basic conrerence agreement contains no provision tlutt an ap

plicant for membership in the conference must withdraw from l end

ing litigation in vhich its position is opposed to that of the conrerence

The standard application form which has been used by this conference
for many years and which was fully completed by 11itslli does

not indicate the existence or any such condition on membership
The record rails to show nny instance where such a condition was

imposed upon an applicant as a requirement for admission to this

conrerence 7 The only iererence to conditions on admission to con

ference membership are contained in Articles 10 and 11 of the basic
conference agreement
It is true that in order to become a member of the eonference an

ttpplicant carrier when signing the conrerence agreement agrees
to be bound by the terms thereor together with the conference uni
form tariff rates rules and regulations It is apparent that if a

member line in connection with its transportation activities reruses
or is unable to abide by any provisions of the agreement tariff rates

or rules and regulations it may be expelled rrom the conference
and in like manner an applicant who reruses or is unable to abide by
the agreement and the unirorm tariff rates rules and regulations
may be properly denied admission to the conrerence The Board and

its predecessors have specifically held snch actions by conrerences

to be proper and within the scope or their approved basic agreements
In Practices of Fabre Line and Gulf Jlediteranean Con 4 F 11

B 611 1955 Fabre Line had been expelled rrom the conrerence

because it violated specific provisions of the conference agreement
In approving such expulsion the Board stated at page 642

Since as hereinabove found Fabre has acted ill yiolation of the letter of

the agreement by 1 paying brokerage in an amount greater than 114 percent
of ocean freight earned 8 2 absorbing discharging costs on shipments of
woodpulp from Florida to lIarseilles 4 and 3 shipping cotton freight collect

in lire 1lO the action of the Conference was clearly within the scope of its np

48 Prohibited under revised Article 5 of Agreement No 134
4lI Prohibited under Article 4 of Agreement No 134 as supplemented by tariff reglllatioll

roProhibited under Article 3 of Agreement No 134

7 The argument that Willy Brun8 V 01 G T Docket No 746 is a situation where this

conference Imposed such a condition on admission to membership is completely untenable
In that proceeding Willy Bruns filed a complaint with the Board seeking an order for
the conference to admit it to membership Prior to hearing the conference admitted
complainant to the conference and the complaint thereby being satisfied was dismissed
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proved agreement between carriers and was not in violation of section 15 of

the 1916 Act

In Application of G B Thorden for Conference Membership
supra Thorden Lines had existing contracts under which it was

committed to the carriage of cargoes at rates different from the

agreed uniform conference tariff rates The Maritime Commission
stated at page 81

By the terms of the conference agreement it is provided that the members

of the conference will charge and collect all freight and other charges for the

tranHllortatioll of merchandise carried by any vessels owned chartered or

ollerated by them strictly ill accordance with the rates regulations and

charges which lllay be adopted by the conference By their assumption 9f the

Philipsons contract and the making of the additional contracts referred to here

in lhorden Lines have placed themselves in the position of being unable to con

form fully and unreseryedly to the agreement of the conference to which they
seekadmissiop

And at page 82

Yc find in view of the contract situation in which Thorden Lines are in

volved that they are not shown to be eligible for equal memberShip in the

conference and that the record does not justify disapproval of the conference

agleement

If it were shown that Mitsui in carrying out its transportation ac

tivities would not or could not abide by some provision of the con

ference agreement or a rate in the tariff or any of the conference

rules and regulations then it is apparent from the foregoing that the

conference could have refused admission to membership and such ac

tion would have been recognized by the Board as within the scope of

the approved basic agreement The record fails to show that Mitsui

in CalT ing on its shipping activities in this trade intended to do

other than abide by all the provisions of the conference agreement
tariff rates and conference rules and regulations Mitsui made such

a representation to the conference in its application for membership
and it later signed the conference agreement without reservation
The onference chairman testified that he had no indication from
itsui that it would do other than abide by its commitments to the

conference

The record shows only that if the condition had not been imposed
by the conference Mitsui might have continued to argue before the
Board th positions it lu d previously taken in Docket Nos 764 773

regarding f 0 b f a s shipments and in Docket No 767 regarding
he conference rules in connection with payment of brokerage AI

though Mitsui s position in those proceedings was opposed to that
of the conference there is no indication that liitsui in carrying on its
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shipping activities would not adhere to the existing conference in

terpretation rules and regulations as to f o b f a s shipments and

as to payment ofbrokerage 8

The condition of 1itsui s admission to the conference was not

required therefore in order to assure that 1itsui in conneqtion with

its transportation activities would abide by the confer nce agreement
tariffs or rules and regulations

Fhe condition placed on Mitsui s admission to the conference forced

ltlitsui to either withdraw from pending litigation befor the Board

and thereby qualify for membership in the conference or in the alter

native continue as a party in litigation before the Board and thereby
be refused admission to the confe rence tVe see only a difference in

degree between such a condition for membership and a condition that

no conference member may file a complaint with the Board or take

part in proceedings before the Board where its position is opposed to

that of the conference

The conference chairman also could see little if any difference be

tween these two situations He clearly testified that no member line

may fi e a complaint against the conference before the Board or take
a position before the Board in opposition to an agreed position of the
conference If a member line filed such a complaint it would be ex

pelled from the conference Therefore hecontended to admit Mitsui

to membership whilearguing positions before the Board in opposition
to the conference would place Mitsui in a position substantially dif
ferent from the other member lines The recommended decision fol
lows this rationale

This reasoning appefLrs to be based on the premise that there is now

understanding or arrangement between the member lines that no

member line may file such a complaint with the Board The record
does not support the statement that such an agreement understand

ing rule or regulation exists or that the member lines of this con

ferene have ever entered into such an understanding or agreement
or adopted any uch rule or r gplation No such agreement has ever

been presented for approval under section 15 and none has been

granted approval under that section S ction 22 of the Act as ob
served in footnote 6 provides

that any person may file with the board a sworn complaint setting forth any
violation of this Act by a common carrier by water

The Board in carrying out its regulatory functions relies to a

large extent on the filing of complaints by private parties under

8 Respondents argue that this condition on Mitsuis admission to the conterence is a

situation analogous to that presented in the Thorden case supra We think our analysis
herein clearly distinguishes the two situations
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section 22 We would not approve an agreement between carriers

which would interfere with the statutory right or any person to

complain to the Board or activities which may be violative of the

Act and which might interfere with the Board s carrying out of its

regulatory functions
We do not agree therefore that imposition of this condition on

Mitsui was required under the provisions of the conference agree
ment in order to place Mitsui on equal terms with other conference

members by reason of the fact that other members could not file a

complaint before the Board

Respondents contend that a the approved basic agreement con

tains a provision that aU members of the conference shall be hound

by all decisions of the conference which in the opinion of the

members of the conference are necessary or desirable to further the

ends of the conference as set forth herein Agreement No 5200

Article 6 b their positions in Docket Nos 764 773 and 767 were

necessary or desirable to further the ends of the conference as set

forth in the hasicagreement and c imposition of the condition

was within the scope of the conference agreement and no further ap

proval was required under sootion 15

The recommended decision of the examiner found and coneluded

that since the approved basic agreement contained a provision that

no eligible applicant shall be denied membership except for just
and reasonable cause land since thiscondition was just and reason

able it was within the cover of authority of the approved basic

agreement and no separate approval under section 15 was therefore

required From this reasoning it would necessarily follow that if

thiscondition were found to be not just and reasonable the agree
ment to impose the condition would not be within the cover of au

thority of the approved basic agreement and the imposition of the

condition would have heena violation of section 15

Under such a cover of authority doctrine until the Board makes

a final determination after a full evidentiary hearing as to whether

an agreement to impose a particular condition may be just and

reasonable neither the Board the conference members nor anyone
else would know whether such an agreement should have been filed

with and approved separately by the Board under section 15 The

instant proceeding is an ex ample of the problems which such a

theory would create Here the condition already has been imposed
against Mitsui and the agreement between carriers has been effectu

ated and completed After a full evidentiary hearing and over a

year after the agreement has been carried out the Board if it should
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Iollow this cover of authority doctrine would now determine retro

actively whether the condition was just and reasonable and there

fore lawful when effectuated or was unjust or unreasonable and
therefore unlawful when effectuated prior to filing with and approval
ly the Board in violation of section 15 Under different circum

stances an agreement might be in effect for substantially longer than

one year before the Board could determine after an evidentiary
hearing that it was not within the scope of authority of general
language contained in the basic agreement and therefore retroactively
unlawfuI We think such a theory is inconsistent with the regulatory
powers vested in the Board is not contemplated by section 15 land

has been rejected by the courts and the Board in recent decisions

Prior to the decision of the Court of Appeals in Isbrandtsen 00

v United States 211 F 2d 51 D C Cir 1954 activities of the

general character of this condition were often considered to be routine

actions within the cover of authority of the approved basic agree
ment and not requiring separate approval under section 15 See
Pacific Ooast Ewropean Oonf Payment of Brokerage supra page
703

In the Isbrandtsen case supra the court laid down a judicial
standard for determining agreements which require specific approval
under section 15 as distinct from routine conference activities flowing
from approved basic conference agreements The Board in that

proceeding argued to the court that approval of a basic conference

agreement which authorized the fixing of rates conferred a scope
of authority within which conference carriers might without separa
rate Board approval institute a dual rate system and that such a

system was therefore a 1awfuland routine action without separate
BoardapprovaI The court rejected this argument stating at page
56

Agreements referred to in the Shipping Act are defined to include under

standings conferences and other arrangements Clearly a scheme of dual

rates like that involved here is an agreement in this sense It can hardly
be classified as an interstitial sort of adjustment since it introduces an

entirely new scheme of rate combination and discrimination not embodied

in the basic agreement But even if it were not a new agreement it would

certainly be classed as a modification of the existing basic agreement In
either case 15 requires that such agreements or modifications shall be law
ful only when and as long as approved by the Board Until such approval
is obtained the Shipping Act makes it illegal to institute the dual rate system

t Although the approved conference agreement considered in the 18brandt8en case con

tained no language which provided for the institution of the dual rate system the Board
has recently indicated that the 18brandt8en case would have reached the same result even

if the approved basic agreement contained specific language authorizing the institution
of a dual rate system
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Since theIsorandtsen case the Board has on at least three occasions

consiq ered whether certain practices and agreements of conferences
Were routine activities within the scope of the approved basic agree
ment or were new agreements or modifications to an agreement
which required separate approval under section 15 Two of these

proceedings involved respondent conference In Pacific Ooast Euro

pean Oonf Payment of Brokerage supra the Board stated at

page703

Although article 1 of the basic agreement authorizes the conference to make

rules and regulations concerning brokerage and matters directly relating
thereto the authority granted in article 1 does not extend without additional
approval to the creation of new relationships which invade the areas of

concerted action specified in section 15 in a manner other than asa pure

regulation of i traconference competitioD
AgaIn in Mitsui Steamship 00 v Anglo Oanadian Shipping 00

supra the Board stated at page 92

and since the new agreement has a secondary effect on nonsignatory
buyers not the naturaZ and logicaZ result of the agreement as written we find

that the new conference interpretation is an agreement or a modification of an

approved agreement between carriers which requires specific approval under

section 15 of the Act and which has been effectuated prior to such approval
inviolation of section 15 emphasis added

In American Union Transport v River Plate Brazil Oonfs
5 F M B 216 1957 the conference argued that concerted action it
had taken with respect to brokerage was within the scope of au

thority of the approved basic agreement which authorized the

member lines to consider and pass upon any matter invol

ing brokerages The Board rejected this cover of authority
argument citing the Isorandtsen case supra and stating at page 222

Approval of that language did not constitute a cover of authority under

which any future agreements by respondents concerning rokerage were

given prior approval

In Secretary oJ Agriculture v N Atlantic Oont l Frt OonJ 5 F M B 20 1956 the

Hoard stated at page 25
Article 3 of the basic agreement specifically provides for establishment of dual rates

and authorizes the conference chairman or secretary to negotiate and execute such
dual rate contracts in the manner as may be authorized by the conference

Illld at page 37

The conference has not considered its fiUng under General Order 76 to be a filing
for approval under section 15 of the Act arguing that the earlier approval of the
basic agreement with its provision for dual rates makes any further approval un

necessary The conference overlooks the facts however that it does not presently
employ the dual rate system and that its present filing is an application to institute

or at least to reinstitute a dual rate s stem To this extent we are unable to dis

tlguish these circumstances from those before the court in IsbrandtBen 00 v United
States et al 211 F 2d 51 D C Cir 1954 where an agreement to institute dual

rates was held to be an agreement or modification of an agreement between carriers

which required approval under section 15
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We do not consider past approval of Article 10 including its ref

erence to just and reasonable cause for denial of conference mem

bership to be a continuing pre approval of any new or modified con

dition on membership which may hereafter be found to be just and
reasonable Nor do we consider past approval of Article 6 includ

ing its provision that all members shall be bound by conference rules

and regulations which in the opinion of the conference are neces

sary or desirable to further the ends of the conference to be a con

tinuing pre approval of any condition on admission to membership
later found to be necessary or desirable to further the ends of the

conference

Under the standards laid down in the foregoing cases we think it

apparent that the agreement among the member lines of this confer

ence to impose this condition on Mitsui s admission to the conference

cannot be considered a routine action within the cover ofautho ity of

the approved basic agreement 10 It cannot be considered an inter

stitial sort of adjustment it clearly creates an entirely new scheme of

membership requirements not embodied in the basic agreement ll It

modifies the standards of admission to conference membership in a

manner which is not the natural and logical result of the agreement
as written 12 To the extent it creates restrictions on admission to

conference membership or interferes with the statutory right of a

person to complain to the Board of competitive practices violative

of the Act it clearly affects more than purely intraconference

competition 13

We find and conclude therefore that this agreement among the

member lines of this conference to impose this condition on Mitsui s

admission to the conference is an agreement or modification to an

agreement within the purview of section 15 which has not been ap

proved by the Board and which may not lawfully be effectuated with

out our prior approval
In reaching this conclusion it has not been necessary to consider

whether the agreement is just and reasonable 14 unjustly discrim

10 The record sbows tbat tbe agreement to impose tbis condition was not considered
routine by tbe conference Testimony sbows that tbe condition was first considered

and acted upon by tbe conference Advisory Committee wbicb bandIes matters of more

than mere routine value to tbe conference
11 Jsbrandtsen Co v United States supra
12 Mitsui Steamship Co v Anglo Canadian Shipping Co supra
18 Pacific Coast European Conf Payment oj Brokerage supra
U We feel tbat just and reasonable is virtually coextenstve with unjustly discrimina

tory or unfair or detrimental to tbe commerce of the United States as used in section

15 If found just and reasonable an agreement will probably be approvable under
section 15 if unjust and unreasonable it will probably not be approvable Counsel
for respondents appears to agree witb tbis analogy as indicated on page 14 of his brief

which states
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inatory or unfair as between carriers shippers exporters importers
or ports or between exporters from the United States and their for

eign competititors or opera to the detriment of the commerce

of the United States or is in violation of this Act These are

factors to be considered in determining whether the Board shall under
section 15 approve or disapprove the agreementthey are not factors

to be considered in determining whether the agreement is one which

must be filed with and approved by the Board
This distinction has been clearly recognized by the Board in cases

previously cited In Docket No 767 supra the Board after deter

mining as a matter of law that the brokerage rule therein considered

was an unapproved section 15 agreement stated at page 703

Whether the regulation of competition inherent inamended Rule 21 is unfair
unreasonable or unjustly discriminatory we do not and need not here deter

mine We declare however that amended Rule 21 whether or not unlawful
under sections of the Act other than section 15 is an unapproved agreement or

modification to an agreement within themeaning of section 15 which may notbe

effectuated without our prior approval

In Mitsui Steamship 00 v Anglo Oanadian Steamship 00 supra
the Board found the conference s new interpretation of its shippers
rate agreement to be an agreement or modification to an agreement
wi hin the purview of section 15 and stated at page92

It is unnecessary for us here to consider whether the new conference inter

pretation is detrimental to the commerce of the United States Detriment to

the commerce of the United States is a ground for disapproval of a section 15

agreement

In Docket No 767 supra the Board reached a further conclusion

which we think is sound and consistent with our conclusions herein

That proceeding held that the Board could determine as a matter

of law and without the necessity for an evidentiary hearing whether

a particular agreement is one which comes within the purview of

section 15 of the Act requiring filing with and approval by the Board

prior to effectuation The l3oard stated at page 703

We consider then that where we become aware of an agreement among
conference carriers which is considered by those carriers to be authorized but

which may be an unapproved agreement within the meaning of section 15

assuming no issues of fact or administrative discretion we areauthorized under

tt is evident that just and reasonable cause is a question of fact and as an

issue is not distinguishable from that set forth in the Board order as the second issue
in this proceeding Is the agreement unjustly discriminatory or unfair or detrimental
to commerce

The examiner s recommended decision also adopts this analogy in finding first that

the agreement is just and reasonable and therefore within the scope of the basic agree
ment and then finding that since it is just and reasonable the co ditlon Itnot unjustly

discriminatory orunfair or detrimental to the commerce of the Untted States
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section 22 to order the carriers to show cause within a specified time why the

agreement should not be declared to be unlawful as an unapproved agreement
within the meaning of the Act The sanctions which we may then impose are

first a declaration of unlawfulness of the agreement under section 15 second

the institution of a civil action for the collection of the statutory penalties

In its report on reconsideration in the same proceeding 5 F M B

65 the Board further held that it has authority to stay or suspend
the effectuation of such an unapproved section 15 agreement
If the Board s declaration of a violation of section 15 must await

the results of a determination as to whether a particular agreement
may be just and reasonable or is within the scope of some other

general or vague standard contained in the basic agreement then the

Board will lose much of the regulatory power which it properly ex

ercised in DocketNo 767

We next consider whether this agreement has been effectuated by
respondents without prior approval of the Board in violation of

section 15
In accordance with the condition attached to its admission to the

conference Mitsui notified the Board on December 21 1955 that it
withdraws from various litigation pending before the Federal Mari

time Board in which its position may be opposed to that of the
Pacific Coast European Conference The conference on December
23 1955 notified Mitsui that this was satisfactory information that
Mitsui has withdrawn from pending litigation and that upon ex

ecution of the conference agreement and payment of the admission
fee Mitsui would be admitted to membership effective February 1
1956 On January 7 1956 the conference notified the Board that

Since Mitsui Line has now met the qualifications and placed itself on equal
terms with the present members it is fully qualified for membership under

the conference agreement and has been admitted effective as of February 1

1956

Although subsequent to such admission the conference notified the
Board on April 9 1956 that the conference suspended the condi
tion it is apparent from the record that the conference considered
that as a practical matter Mitsui would take no further part in
the proceedings and that the condition was already an accomplished
fact When counsel for Mitsui later appeared in oral argument be
fore the Board in Docket Nos 764 773 for a limited purpose only and
not to participate actively in the case the conference as a result of
such appearance again insisted that Mitsui refile its notice of with
drawal and discontinue its participation in proceedings before the
Board wherein its position was opposed to that of the conference
This Mitsui did and its motion to terminate the proceeding as to it
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was granted in Docket No 767 and in Docket Nos 764 773 was

treated as moot since the Board report therein had been issued

We conclude that this agreement between carriers was effectuated

by respondents prior to approval by the Board in violation of section

15

Having concluded that the agreement to impose the condition has

not been approved and was effectuated in violation of section 15

Board Member Stakem feels it is unnecessary for the Board to deter

mine whether the agreement should be disapproved as unjustly dis

riminatory or unfair or detrimental to the commerce of the United
States within the meaning of section 15 Vice Chairman Guill feels

the Board should make a specific finding on this issue and his views

are set forth in a separate concurring opinion
iVe recognize that past requirements as to what agreements should

be filed for separate approval under section 15 have not been precisely
defined and we have proposed that a rule making proceeding be in

stituted to more specifically define the types of agreements which

require our approval under section 15 before effectuation See
Docket No 767 supra page704

We recognize further that the Board in the proceedings from

which Mitsui was required to withdraw did not terminate those cases

but carried them through to a final conclusion No rights have there

fore been substantially affected by the particular violation of sec

tion 15 herein found

In view of the foregoing and in the exercise of the administrative

discretion vested in us we will not in this particular proceeding take

any action aimed at collection of penalties provided in section 15

An appropriate order will be ent red

Vice Chairman Guill concurring
I concur in the foregoing opinion subject to the following addi

tional comments

Having concluded that the imposition of the condition prior to

Board approval was unlawful and in violation of section 15 Irecog
nize that it is not essential to the disposition of this proceeding to

determine whether the condition is unjustly discriminatory or unfair

or detrimental to the commerce of the United States i e should this

agreement be approved or disapproved by the Board under the stand

ards of section 15 Ithink it appropriate however for the guidance
of this and other conferences to state my views on this issue

In my opinion this agreement is clearly unjustly discriminatory
and unfair and detrimental to the commerce of the United States
within the meaning of section 15 Itshould be expressly disapproved
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Respondents argue that since the conference is a voluntary asso

ciation it may set its own rules and regulations on admission to

membership without interference from the Board that such member

ship is a privilege which the voluntary association may accord or

withhold at its pleasure that the courts have decided not to compel
the admission of a person not regularly admitted and that this con

dition on Mitsui s admission therefore was just and reasonable and

not unjustly discriminatory or unfair as between carriers or detri

mental to the commerce of the United States citing numerous cases

for these propositions of law

Ido not disagree with these general statements of law as applied
to voluntary associations such as the Building Trades Council of

Sacramento Ancient Egyptian Arabic Order of the Mystic Shrine
American Society ofComposers Authors Publishers American

Association of University Women and North Central Association

of Colleges and Secondary Schools which were considered in the

cases cited by respondents See brief of respondents in this proceed
ing page 18

Ido think however that these arguments are patently wrong and

inapplicable to regulatory proceedings involving shipping conferences

organized and functioning under the jurisdiction of the Board pur
suant to the Act and particularly section 15 thereof

Competing carriers under a conference system are permitted with

proper approval and regulation by the Board as set forth in section
15 to fix rates to set uniform competitive practices and to control

and limit competition in other ways Such concerted actions

would manifestly violate the antitrust laws except for the fact that

proper Board approval under section 15 exempts them from operation
of those laws Conference control and regulation of competition is

permitted by virtue ofBoard approval without such Board approval
it would be unlawful Being thus exempt from the operation of the
antitrust laws and subject to the continuing jurisdiction of the
Board a conference obviously is not free to set whatever conditions
for membership it may deem appropriate

The Board and its predecessors continually have recognized that
conference membership should be open to any common carriers en

gaged in or giving substantial evidence of intention in good faith
to engage regularly in the trade and repeatedly have refused to

permit other restrictive conditions on admission to conference mem

bership See cases cited at pages 260 and 261 supra
I think furthermore that certain aspects of this condition on

Mitsui s admission to membership are particularly objectionable As
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previously pointed out section 22 of the Act provides that any per
son may file with the Board a sworn complaint setting forth any
violation of this Act by a common carrier by water This statutory
right necessarily includes the right to carry such a complaint through
full legal process to a final conclusion

In carrying out its regulatory functions under the Act the Board

has relied to a large extent on the filing of complaints by private
parties under section 22 and such complaint proceedings are an inte

gral part of the regulatory scheme embodied in the Act An agree
ment among carriers which deprives any person of a statutory

right to complain to the Board and which would interfere with the

exercise of the Board s regulatory powers is clearly unjust and un

reasonable and detrimental to the commerce of the United States
Such an agreement should not therefore be approved by the Board

The condition imposed on Mitsui s admission toO the conference

was complied with by Mitsui and the proceedings from which Mitsui

was required to withdraw have been decided by the Board Cancel
lation of the condition after its purpose has heen accomplished was

a moot anduseless action by the conference

To the extent respondents may understand that the condition on

Mitsuis admission to membership is a continuing condition to be

applied to any new or existing member I feel we should expressly
disapprove such an understanding

Chairman Morse dissenting
Idissent The decision of the majority begs the main issue

Article 10 of the basic agreement establishes the conditions apply
ing generally to applications for membership and then declares that

no eligible applicant shall be denied membership except for just
and reasonable cause This latter is the phrase which requires in

terpretation In my view the majority opinion does not interpret
this phrase it disregards the phrase In substance the majority
opinion declares that if a given conference action amounts in fact

to a modification or amendment of its basic lagreement such action

must be submitted to the Board for prior section 15 approval even

though the action was clearly and admittedly taken within the scope
and authority of a previously approved basic agreement In my
view under the facts presented in this case we do not have a modifica

tion or amendment of the basic agreement unless we find the con
dition on membership to be unjust or unreasonable

A denial of membership could he made hy the conference in the

first instance or by the Board but from the context it is abvious

that the phrase has reference to denial by conference action rather
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than Board action Ireach this conclusion because it seems clear that

the action of our predecessors in approving the basic agreement in

cluding the phrase in question gave the conference the right to

exclude applicants for justand reasonable cause

We are not here dealing with the principle or cover or authority
Here the authority in the first instance to establish just and reason

able cause was clearly and specifically granted to the conrerence

Nor are we here dealing with a proposed modification or amend

ment of an existing agreement as in Pacific Ooast European Oon

ference supra and as such one which requires a section 15 approval
Here the conference was acting under the specific authority granted
to it by the basic agreement Whether it acted properly is for our

ultimate determination but it is clear that the conference did not

purport to modify or amend the basic agreement
I am not concerned here with the question whether it was wise

to give the conference the authority to establish in the first instance

just and reasonable cause for exclusion Iam not concerned because

that question was answered affirmatively by our predecessors and

accordingly we have only its interpretation ror consideration not

whether this Board would have approved or disapproved such gen

eral authority had the agreement been submitted to us for approval
under section 15 Isay in the first instance hereinabove because

the conditions to membership established by the conference within

its just and reasonable authority would be subject to our review

in all events as are other actions taken by conferences and must

meet the standards of the Act

Accordingly Iassert that if a given condition imposed by the con

ference is found by the Board to be just and reasonable cause then

there is no new agreement or amendment or modification of an exist

ing agreement within the meaning of section 15 but on the contrary
it is an action taken by the conference within the framework of its ap

proved agreement On the otherhand irwe find a condition attached

by the conference to a membership application not to be just and

reasonable cause it would then follow that such condition would

constitute a new agreement or a modification of an existing agreement
within the intent of section 15 and must be submitted ror Board ap

proval within the framework or section 15 The critical question is

whether the condition here under consideration constitutes in fact

just and reasonable cause The conference may propose the condi

tion but the final determination whether it is just and reasonable is

vested in the Board and if not just and reasonable whether it is ap

provable under section 15
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Today s action means that any conference which elects to take action
ex parte in reliance upon such broad language in its basic agreement
as just and reasonable cause or the like now does so at its peril on

two scores first on the hazard which has always existed that the

Board may disagree and conclude the action wasnot in fact just and
reasonable cause and second on the hazard that the Board may
conclude the action taken wasnot just and reasonable cause not be

cause the action was unjust or unreasonable in fact but because of

1 a feeling or belief in the present Board that it wasunwise on the

part of the predecessors to the present Board to have granted such

authority to the conference or 2 a desire by the present Board to

have more direct control of conference activities

Ido not necessarily disagree with the ends sought but I disagree
with the means used to achieve those ends Ican understand even

though Imay disagree with the view that the particular condition
to membership imposed here was not in fact just and reasonable

cause The decision of the majority makes it unnecessary to decide

that matter Under such a view section 15 approval would be re

quired because the condition was not one falling within the frame

work of the basic agreement Icannot condone the view that irre

spective of whether the condition was in fact just and reasonable
cause for policy reasons we should in effect repudiate our previous
section 15 approval of the basic agreement which permits the con

ference to establish just and reasonable conditions without seeking
prior section 15 approval and instead now require section 15 prior
approval to truly just and reasonable membership conditions

Iam concerned with the breadth ofactions taken by conferences act

ing within such broad and general provisions contained in many ap

proved agreements I think it a healthy thing that conferences be

required to work more closely with the Board There is a public
responsibility owed by the conferences In my opinion conferences

are not only affected with a public interest but being exempt under

certain conditions from the antitrust laws they should be scrupulous
to observe all rules in order to safeguard their favored status But

the public interest requires not only that conferences abide by govern

ing laws but equally that conferences and other persons may rely upon

the integrity of Board actions

I would initiate a proceeding to modify this and similar agree

ments by deleting the phrase just and reasonable cause and either

Hpell out specifically what causes constitute grounds for exclusion or

alternatively require that all proposed exclusions be submitted to the

Board prior to final action being taken by the conference In the
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meantime Iwould not repudiate an approved agreement which like

many others having similar broad language covering all types of con

ference activities has been in effect for many years
As the matter now stands Iwould not know and Ithink no one

else would know how to counsel a conference other than to advise it
to file with the Board for section 5 approval every action taken re

gardless of the provisions of the approved basic agreement
5 F M B



ApPENDIX

Regular members Pacific Ooast European Oonference

Anglo Canadian Shipping Co Ltd

Blue Star Line Ltd

Canadian Transport Co Ltd

Compagnie Generale Transftlantique French Line

The East Asiatic Company Ltd AjS Det stasiatiske Kompagni
Fruit Express Line AjS
Furness Withy Co Ltd Furness Line

Hamburg Amerika Linie Hamburg American Line

Italia Societa Per Azioni di Navigazione Italian Line

Dampskibsaktieselskapet Jeanette Skinner Skibsaktieselskapet Pacific

Skibsaktieselskapet Marie Bakke Dampskibsaktieselskapet Golden Gate

Dampskibsaktieselskapet Lisbeth Skibsaktieselskapet Ogeka Knutsen

LineJoint Service
Nippon Yusen Kaisha

Norddeutscher Lloyd North German Lloyd
N V Nederlandsch Amerikaansche Stoomvaart Maatschappij Holland

America Line

Osaka Shosen Kaisha Ltd

Fred Olsen Co Fred Olsen Line

Rederiaktiebolaget Nordstjernan Johnson Line

Royal Mail Line Ltd

Seaboard Shipping Company Ltd

States Marine Corporation States Marine Corporation of Delaware States
Marine LinesJoint Service

Westfal Larsen Company AjS Interocean Line

Vestern Canada Steamship Company Limited

Hanseatische Reederei Emil Offen CoVaasan Laiva Oy Hanseatic
Vaasa Line

Willy Bruns G m b H Reederei German Fruit Line

Mitsui Steamship Co Ltd

Associate member Pacific Ooast Em opean Oonference
American President Lines Ltd
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No 771

BANANA D STRIBUTORS INC

v

GRACE LINE INC

No 775

ARTHUR SCHWARTZ

V

GRACE LINE INC

Submitted Ncyvember 19 1956 Decided April 29 1957

Respondent found to be a common carrier of bananas from Ecuador to United

States Atlantic ports
Responde ts contracting all of its refrigerated space to three shippers to the

exclusion of complainants and their supporting interveners found to be

unjustly discriminatory in violation of sections 14 and 16 of the Shipping
Act 1916

The institution by respondent of forward booking arrangements of two year

periods under which respondent s refrigerated space would be equitably
prorated among existing shippers and complainants and their supporting
interveners would be consistent with common carriage and not unjustly
discriminatory in violation of ections 14 and 16 of the Shipping Act 1916

MarvVn J Ooles Francis B Goertner and Richard W Kurrus for
Banana Distributors Inc and John J O Oonnor Jr and John J

Foley for Arthur Schwartz complainants
John H Hanrahan Jr John J McElhinny and Francis A lVade

for Stanley Grayson Robert F Martin for Robert artin Associates

Maurice Finkelstein Thmnas J Beddow and Douglass Hunt for

Irving B Joselow and Compania Frutera Sud Americana Ecua
dor S A and George F Galland and William J Lippman for

Philip R Consolo interveners
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LOIWrence j McKay Arthur Mermin and James E Greeley for

respoildent
Robert Blackwell as Public Counsel

REPORT OF THE BOARD

CLARENOE G MORSE Chairman BEN H oUILL Vice Chairman THoa
E STAKEM JR Memiber

By the l30ard
Th two cases arise out of complaints filed by Banana Pistdbu

to Inc Banana Di trib tors and Arthur Schwartz
Schwartz alleging that Grace Line lnc Grace a co o

Carrier by water between Ecuador and Atlantic coast ports refu8d
to carry compl ainantS bananas ill its refrigerated reefer space
in violation of sections 14 15 atld 16 of the Shippil1g Act H 16

the Actand of sections 1 and 2 of the Shern1an Antitrust Act
the ShermaD Act 1

chwartz and Stanley Grayson G rayson intervened in No
771 Banana DIstributors intervened in 775 Irvi g B Joselow

Joselo Qomp ia Frutera S d Americana Ecuador S A
Frutera philip R ConsOlo Consolo Robert Martin Asso

ciates Martin and Public Counsel intervened in both proceed
ings Grayson and Martin s bstantially supported the contentions of

complainants whereas Joselow and Friltera supported the positioJ1
of Grace Co olo interven only as his interests appeared

The cases were qonsolidated for hearing and the eiaminer served
his recommended decision on June 1 1956 Exceptions to this de
cision were filed by Gr e Joselow Frutera and ConsOlo Replies
to the exceptions were filed by complainants and Public Counsel and
the matters ereargued orally before the Board

The Bojtrd is in general agreement with the examiner Exceptions
taken and recornmended findipgs not discussed in this report have
been given consideration and have been ound either not related to
material issuesor not supported by theevidenGe

Complainants ask the Board to 1 declare the contract between
Grace nd the e isting banana shippers in this trade contrary to law

d void 2 direct Grace to desist from further carrying out the
illegal contracts 3 require Grace to allot reefer space to complain
ants in al1 amount deeDfed fair and reasonable by the Board and 4
ward other relief which the Board deems proper

2

1 Complainant In No 771 abandoned the Sherman Act allegations In Its brief
S Although reparation was demanded all parties agrted to defer this question
5 F M s
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Grace opposes these demands contending that 1 it is a contract

carrier of bananas in this trade and therefore its banana perations
are not subject to the Act and 2 the Board is without jurisdiction
to determine the validity of its banana contracts in the light of the

Sherman Act
THE FACTS

Respondent is the only U S flag operator offering a common

carrier berth service on Trade Route No and is a party to an

operating differential subsidy agreement with the Board covering
his service In this service Grace operates three freighterS with

approximately fortnightly sailings and six cornbination passenger

cargo ves els with weekly sailings all of wh ch vessels have reefer
facilities United Fruit Company and Standard Fruit Company
have vessels plying this trade route but they carry bananas as exclu

sively proprietary Cargo Grancolombiana Line and Chilean Line
both foreign flag operators operate berth line vessels with reefer

space in this trade but Grancolombiana calls at Philadelphia before

New York City and due to in requent or irregular service Chilean
Line is not a satisfactory banana carrier

All of the bananas carried by Graee from Ecuador to New York

since the inception of its r ferservice on Trade Route No 2 in 1934

have been by contract and bapanas are the only product carried on

a contract carrier basis very other commodity is carried as common

carrIage
At present three shippers

S utilize all ofGrace s reefer space under

two year contracts and the contracts are renewable at the option
however of the carrier

Each shipper haS exclusive use and control of individual compart
ments The shipper loads the vessel at Guayaquil Ecuador at his

own risk and expense and unloading is performed by Grace at the

risk of and for the account of the shipper Grace follows the ship
per s temperature control instructions en route Except in rare in
stances all shippers have requested that their bananas be transported
at the same temperature

Loaling of bananas at Guayaquil is difficult Port limitations

necessitate loading offshore from barges The vessel is available for

loading at Guayaquil for about 12 hours only Each shipper moveS

his bananas shipside by barge where gangways are erected Into side

ports and loading is accomplished manually When one shippet
completes his loading and stowing another shipper draws his barges
alongside and the entire operation is repeated

8 Joselow Frutera and Consolo
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Growing shipping and marketing of bananas due to the nature

of the commodity itself requires a carefully synchronized operation
Bananas grow quickly and once cut from the plants are subject to

rapid ripening A shipper requires n assured amount of space in

order to integrate his entire operation properly There are no shore

side refrigerated warehouses in Guayaquil and refrigeration does

pot prevent the normal ripening process Ship rs rigidly inspect
bananas prior to their loading and stowing in order to prevent the

shipment of overripe or sigatoka diseased bananas s ince they could

adversely affect otherwise healthy lananas Each shipper strives

to have his fruitreach destination as green as possible
On this trade route Grace carries Chilean fruit northbound in its

reefer space during the Chilean fruit season thereby reducing the

space otherwise uvailable for bananas There is no commingling of
Chil an fruit with bananas due in part to the difference in tempera
ture requirements between the Chilean fruit and banapas The

Chilean fruit although carried under terms of common carriage is
carried subject to special arrangements with theshippers

Banana Distributors is an experienced importer and distributor

of bananas At present this complainant imports a substantial

quantity of bananas from Panama and as the New York agent for

Consolo distributes Ecuadorian bananas This complainant has re

quested reefer space of Grace since 1953 but each request has been

positively denied Schwartz has been connected with the banana

business since 1928 and his business reputation is good He has re

quested space since 1946 but his requests have been denied Grace
offered Schwartz reefer space on the cargo vessels but because these

vessels could offer a fortnightly service only he refused it Although
Schwartz has had financial difficulties there is no evidence that

respondent denied him space for this reason

Grayson has b en in this business since 1942 and has had consiCler
able experience importing bananas At present not an importer
he is associated with others in a wholesale banana business in New
York Although he himself cannot finance a banana operation from
Ecuador he can obtain the n essary backing if he can secure space
H e has requested reefer space from respondent since 1945 to no avail

Martin has had limited experience in the banana trade but is

presently associated with others in a proposed banana importing
project One of his associates has had experience importing bananas
rom Ecuador iiace has refused Martin reefer space since 1954

This intervener apparently has sufficient financial backing to engage
in this trade and has greed to post a performance bond with Grace
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FINDINGS AND RECOMMENDATIONS OF TH EXAMINER

The examiner concluded upon the record that 1 Grace is a

common carrier of hananas ill this trade and 2 the denial of reefer

space to complainants and supporting interveners resulted in unjust
discrimination in violation of sections 14 and 16 of the Act He

recommended ithat 1 the Board order Grace to cancel its existing
contracts with the three banana shippers in this trade 2 the Board

order Grace to prorate its reefer space on a fair and reasonable basis

among existing shippers complamants and interveners under two

year forward booking arrangements and 3 the Board hold the

record open for a certain period in which Grace might accomplish
these directives

The ex aminer also recommended that in view of his finding that

Grace s operations in the premises resulted in violations of sections

14 and 16 of the Act it was unnecessary to make any findings re

specting possible violations of the Sherman Act No findings as to

any violations of section 15 of the Act were made inasmuch as

agreements between carriers and shippers the contracts or agree
ments heredo not fall within the purview of this section 4

EXCEPTIONS

Respondent excepted to the findings and conclusions of the ex

aminer contending that 1 it 1S a contract carrier of hananas in

this trade 2 i exclusion of complainants and others from par

ticipation in its reefer space was not in violation of sections 14 and

16 of the Act and 3 the recommendatIon that a 2 year forward

booking arrangement be adopted in the hanana trade is not common

carriage but is a form of contract carriage and at any rate would

be unworkable The exceptions of Joselow Frutera and CQnsolo

present no issues not raised by Grace

Complainants their supporting interveners and Public Counsel

urge the adoption by the Board of the recommended decision

DISCUSSION AND CONCLUSIONS

lt is acknowledged that banana shippers have made substantial

investments in their trade that the entire operation from grower in

4Complainant in Docket No 771 alleged that Grace as a member of the steamship

conference covering this trade under an agreement approved by the Board F M B Agr

ment No 3302h operated contrary to the terms of the conference agreement and henc
hi violation of section 15 However complainants did not pursue this argument In its

brief and since neither the conference nor the members thereof were parties to thes

proceedings no determination of the issue Is here made
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Ecuador to retailer in the United States requires careful coordip a

tion that hananas ripen rapidly that care in shipment is essential

tha the fruit is highly perishable and that loading is difficult and

muSt be accomplished within a relatively short time On the other
hand the record clearly indicates that bananas are readily available

to newcomers to the trade that bananas from different plantations
have been succeSsfully lpi ed in a single compartment that all ex

po rs carefully inspect the fruit before loading land that oarrying
temperatures seldom vary No doubt loading and stowing difficulties

will increase as the number of shippers inc ease hut this factor is

present in every trade nd is no excuse for rfhe carrier discriminating
against some shippers in favorofa few

Oll the whole this record supports the conclusion that bananas
are susceptible to common carriage and it follows that respondent
a common carrier of general cargo has carried under contract
commodity which is capable of being and should have been carried

under terms of common carriage
The so called specialty cases relied upon by Grace as authority

to except bananas from common carriage are not sufficient to bring
this commodity into that class Indeed the ases most prominently
urgeq upon the Board the ErrJpress Oljes 117 U S 1 601 1886

and the Voigt 5
case are gompletely inapplicable they deal with

the question whether a common carrier obUgati9n is owed by one

common carrier ro another common carrier wbo is ashipper ineaoh

case the Court indicated that a different result might have been
reached had a normal shipper carrier relationship been presented
For example in the ErrJp7ess Oases at page 28 the Court said

Ifthe general public were complaining because the railroad companies refuse4
to carry eXpress matter themselves on th eir passenger trains or to allow it to

be carri by others different question would be Iresented

Further none of the specialty cases cited indicates that a common

carrier could in carrying the speialty unde contract unjustly dis
criminate against other shippers similarly situ te4 In U S Y

OontJraot Steel Oarriers 350 U S 409 1956 the Suprerpe Court
upheld the contention of a duly licensed contract carr r that he lras
not operating as a common carrier where he o fined hi servic to

the specialty set forth in his license although his ope 31tion oontain

many of the attributes of common carriage Here however we are

concerned with the duties and oblig tions owed by a common carner
to the shipping public rather than those owed by a contract carrier

15 BjJl e cE OMo Ra4lwav v Voight 76 U S 498 1900
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The Board agrees with the examiner that the specialty cases are

1napplicable

Other than those involving common carrier common carrier re

lationships the specialty cases cited by respondent involve commodi

ties which by their very nature are not capable of being carried
under the terms of common carriage 6 and since they dealt with the

question of liability they do not stand for the propCSition that other

shippers similarly situated could legally be denied space It is there
fore unnecessary for us to examine the authorities which say that a

common carrier may at the same time and with the same facility be
both a common carrier and contract carrier

Ve next ipquire into whether respondent excluded complaints and

their supporting interveners from participation in respondent s reefer

space in violation of sections 14 and 16 of the Act As set forth

above the record discloses no convincing reason why any of these

parties were denied space Ve must assume in view of the volumi

nous record that had there existed valid reasons for Grace as a com

mon carrier to deny these applicants space they would have been

presented in the absence of such reasons we must conclude as did
the examiner that complainants and interveners were qualified ba
nana shippers Having demanded and been refused such space by
respondent it is not necessary that complainants and interveners

prove that they actually tendered bananas for shipment Such ten

dering under the circumstances would have been futile idle aQd

legally unnecessary Philip Oonsolo v Grace Line Inc 4 F M B

293 1953 citing Atlantic Ooast Line R 00 v Geraty 166 Fed 10

4th Cir 1908 Therefore on the basis of this record we find that

respondent s refusal to carry bananas for complainants and inter

veners constituted a violation of sections 14 and 16 of the Act

It is obvious that respondent cannot satisfy all the reefer space
desires of its present shippers and those of complainants and their

supporting interveners and thus arises the problem of providing
a plan consistent with common carriage of allocating space to quali
fled banana shippers

First where the demand for space exceeds the supply the law is
clear a comnlon carrier must equitably prorate its available space

among shippers Penna R R 00 v Puritan Ooal 00 237 U S 121

1915 Patrick Lumber 00 v Oalmar S S Oorp 2 U S M C

8Dickenson v Great Northern Ry Co 18 Q B D 176 1886 dogs Honeyman v

Oregon C R R Co 13 Or 352 10 P 628 1886 dogs Farmers and Meohanics Bank

v Champlain Transportation Co 16 Vt 52 1844 bank bills Cleveland C C St L

Ry Co v Henry 170 Ind 94 83 N E 710 1 08 circus cars Roberts v Chioago
R J P R Co 99 F Supp 895 D Minn 1951 Pullman cars United States v

Louisli1le Nashville Railroad Co 221 F 2d 698 6th Clr 1955 silver
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494 1941 Equitable proration of space alone however in iew

of the economic factors inherent in this trade is not a panacea And

it was with these economic factors in mind that the examiner roo

ommended the adoption ofa forward booking arrangement
Grace argues that the recommendation of a forward booking system

is an admission that bananas do constitute a specialty We need go
no further than respondent s own operation on this very trade route
to dispose of the argument that forward booking justifies the finding
of a specialty during the Chilean fruit season Grace as a common

carrier transports this fruit under forward booking arrangements
and when the fruit offered exceeds the available space the space is

prorated among the shippers
Grace further contends that there is no justification in law for a

forward booking system of the character and duration recommended
Forward booking is not new to common carria Ocean S S 00
v Savannah Locomotive Works Supply 00 131 Ga 831 63 S E

577 1909 It is then the duration of the system with which we

must be concerned vVe are mindful that once the system is nitiated

qualified applicants for space would be foreclosed fro any prora
tion in the space until the end of any given period Although this
is not a desirable result in view of the economic problems presented
here we believe that the 2 year duration can be characterized as

reasonable and is a system compatible with common carriage which
affords existing importers the protection they require while provid
ing a reasonable opportunity for prospective shippers to engage in

the trade
Grace contends that the commingling of bananas of different ship

pers in the same compartment might result in increased damage
claims based upon the arrival of spoiled fruit Although we recog
nize that the intermingling of ripe and sigatoka diseased bananas
might adversely affect otherwise healthy bananas in view of the
facts of record l good quality bananas are plentiful in Ecuador
2 only Gros Michel bananas are exported from Ecuador 3 all

such bananas move at the same carrying temperature 4 all ship
pers rigidly inspect their fruit prior to loRding and 5 shippers
desire to get their bananas to their destination in as green a condi
tion as possiblecoupled with the absence of any ev denGe tending
to indicate that complainants and their supporting interveners would

operate differently from Grace s present shippers we believe that the

possibility of damage is seemingly remote vVe also recognize that
other perishable fruits and vegetables are commingled in cooled or

refrigerated spaces vVe conclude that applicants and their support
5 F M B
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ing interveners should not be excluded from participation in Grace s
reefer space in this trade We will leave to the parti s the making
of any necessary and practicaJ arrangements designed to minimize
or liminate the commingling of bananas of s yeral shippels

In view of the foregoing the Board adopts the examiner s recom

mendation that Grace prorate its reefer space upon a fair and reason

able basis among existing shippers and complainants and the r sup

porting interveners under forward bking arrangements 91 2 years
To this end Grace shall cancel its existing contracts with three
banana shippers and off r reefer space upon reasQnable notice firly
and equitably under hvo year forward b kipg arrangementS to an

qualified shippers
Grace may require prospective shippers in this trade to post a

bonq Covering the space aSsigned and may otherwjse establish reason

ble rules covering dead freight inspection and loading and srowing
Which prospective shippers must meet in order to qualify as users of

space
At the end of any forward booking perioQ in the event that ad

ditional qualified importers desire reefer space it will be incumbent

upon respondent to reallocaie space to existing importers and the hew

applicants upon a fair and reasonable hasis

No order will be entered at this time Within 3 days after the

service of this report and after seven days advance service upon re

spondent complainants shall submit an appropriate order on matters
other than reparation for our approval Hearing on the question of

reparation if required will beset by theexaminer
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at itS

office in Washington D C on the 19thday Qf August A D 1957

No 771

BANANA DISTRIBUTORS INC

v

GRAOELINE INO

No 775

ARTHUR SCHWARTZ

v

GRACE LINEINO

These cases being at issue upon omplaints and answers on file
and having been duly heard on a joint record with respect to issues
other than reparation and the Board on April 29 1957 having made
of record a report stating its conclusioris decision and findings
therein which report is hereby referred to and made a part hereof
It is ordered That respondent Grace Line Inc be and it is hereby

notified and required to cease and desist and to abstain from entering
into or continuing or performing any of the contracts agreements
or understandings for the carriage of bananas found herein to be in
violation of sectiqns 14 and 16 of the Shipping Act 1916 as amended
not later than October 1 1957

It is further ordered That respondent within 10 days after the
date of service of this order shall offer to its present shippers and
to aU qualified shippers including complainants and their support
ing interveners upon a fair and reasonable basis and upon reasonable
notice refrigerated space for the carriage of bananas on respondent s

vessels from Ecuador to Uni d States Atlantic ports for a period
not to exceed 2 years said period begin not later than October 1

1957 and shall tpereafter offer for periods not to exceed 2 years

refrigerated space available for such carriage
It is further ordered That respondent shan employ uniform fair

and reasonable standards in determining the qualifications of appli
cant shippers and in exercising its judgment in this rega d respond
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II

ent shall take into considerat iOn 1 applicai1t s financial capacity to

engage in the banana busIness On R scale prOP OrtiOnate to the

r frigerated space requested 2 applicant s ability to arrange fo

the purchase IOading and stowage Of the bananas to be shipped
and 3 applicant s anility to arrai1ge fOr the discharge Of bananas
and to this end respondent may require applicant shippers to pro
vide verified infOrmati On sufficient to enable respondent to m ke the

n ary determinations

It is further ordered That respOndent be and it is hereby notified
and required to establish observe and enfOrce j list and reasOnable

regulatiOnsand practices relatipg to Or connected with the Ieceiv ng
handling stowing transporting carrying anddischarging Qf Rnarias

on its vessels which re gulatiOns and practices may incl de the

fOll Owing requirements a each shipper shall furnish and maintain

8 security for the performance Of all Of its obligatiOns under the

2 year fOrward booking a deposit in cash negotiable securities Or a

bond satisfactory to respondent equal to 1212 percent Of the total

minimum freight charges due under said fOrward booking b nO

shipper shall be permitted withOut the apprOval Of r spondent tO

assign the forward booking Or Otherwise transfer any rightS se u ed

by him under said forward booking c the payment by the shipper
of dead freight of up to 90 percent Of complete utilization Of spa e

assigned d loading stOwing aIid unloading shall be at the expense
and risk Of the shipper respondent to have the right to designate
the stevedore Or itself to perform the necessary stevedOring at the

POrt Of discharge e during the Chilean fruit season respondent
may prOportionately reduce the refrigerated space assign to banana

shippers without discrimination upon reasonable notice to permit
the carriage Of Chilean fruit f the treatment as a single shipper
those individuals partnerships Or corporatiOns who are affiliated
with each Other tO the extent Of 10 percent Or more common owner

ship
It is further ordered That respondent shall file with the Board

copies Of the 2 year fOrward hookings entered into h reunder

b the regulationsand practi esadopted py respondent r lating to

the receiving handling stowing transporting carrying and dis

charging Of bananas and c the criteria useby resPOndent in

determining what applicant shippers are qualified
It is further ordered That these cases be held Open fOr further

proceedings on the ciaims of complainants for reparation if ny

By the BOard

Sgd JAMESL PIMPER

Sedretary
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MARITIME ADMINISTRATION

No S 52

AMERICAN PRESIDENT LINES LTD APPLICATION FOR PERMISSION

UNDER SECTIONS 805 a AND 605 c OF THE MERCHANT MARINE

ACT 1936 TO CALL ITS TRANSPACIFIC VESSELS AT HAWAII

No 8 55

PACIFIC FAR EAST LINE INC ApPLICATION FOR PERrnSSION UNDER

SECTION 805 a OF THE MERCHANT MARINE ACT 1936 TO CALL

ITS TRANSPACIFIC VESSELS AT HAWAII

Submitted Ap1UB 1957 Decided May 10 1957

To permit Pacific Far East Line Inc to carry cargoes between ports inHawaii

and ports in California Oregon and Washington on unsubsidized trans

pacific voyages with cargo vessels would result in unfair competition t

an operator engaged exclusively in the coastwise or intercoastal service

and would be prejudicial to the objects and policy of the Merchant Marine

Act 1936 Application for uch permission under section a05 a of the

Merchant Marine Act 1936 denied

Odell Kominers and J AltonBoyer lor Pacific Far East Line Inc

Peter N Teige and George Wick Jr lor American President
Lines Ltd

Alvin J Rockwell Willis R Deming Alan B Aldwell Ernest K

Kai and Robert G Dodge for Matson Navigation Company
James L Adqms Gilbert O Wheat Gordon L Poole and Tom

Killefer for Pacific Transport Lines Inc and States Steamship
Company

Allen O Dawson as Public Counsel
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REPORT OF THE BOARD AND MARITIME ADMINISTRATOR

CLARENCE G MORSE ChaiNnan and Maritilme Administrator BEN
H GUILL Vice OludrmanTROS E STAKEM JR Member

By THE BOARD AND MARITIME ADMINISTRAl OR

This proceeding arises out of applications filed by American Presi
dent Lines Ltd APL and Pacific Far East Line Inc

PFEL for written permission under section 805 a of the Mer
chant Marine Act 1936 as a enqed the Act l to provide service
between the west coast of the United States and Hawaii

APL filed two applications dated July 30 1954 seeking permission
to call certain of its vessels at Haw ii One related todomestic trade
and the other principally to foreign trade The Board referred for

hearing Docket No 8 52 only so much of these applications as

sought a written permission under section 805 a of the Act to

carry domestic cargoes between California iand Hawaii in APL s

subsidized cargo vessels Operating On Trade Route No 29 Route
29 2

Freight Service F and b authorizatiOn under section 605 c

of the Act to lift and discharge at H awaii with these vessels cargoes
to and from foreign ports within the trading area of Route 29

1 Section 805 a of the Act is as follows
It shall be unlawful to award or pay any subsidy to any contractor under authorit1

of title YI of this Act or to charter any vessel to any person under title VII of this Act
if said contractor or charterer Or any holding company subsidiary affiliate or associate
of such contractor or charterer or any officer director agent or executive thereof directly
9r indirectly shall own operate or charter Ilny vessel or vessels engaged in tbe domestic
intercoastal or coastwise service or own any pecuniary interest directly or indirectly
in any person or concern that owns charters or operates any vessel or vessels in the
d mestic intercoastal or coastwise service without tb written permission of the Commis
sion Every person firm or corporation having any interest tn such application sball be
permItted to intervene and the Commission shall give a hearing to the applicant and the

intervenors The Commission shall not grant any such application if the CommissIon
finds it will result in unfair competition to any person firm or corporation operating
exclusively in the coastwise or intercoastal service or that it would be prejudicial to the

objects and policy of this Act Provided That if such contractor or other person above

described or a predecessor in Interest was in bona fide operation as a common carrier
by water in the domestic intercoastal or coastwise trade in 1935 over the route or routes
or in the trade or trades for which application is made and has so operated since tbat
time or if engaged In furnIshing seasonal servIce only was in bona fide operation in 1935
during the season ordinarily covered by its operation except in either event as to inter
ruptions of service over which the applicant or its predecessor in interest had no control
the Commission shall grant such permission without requIring further proof that public
interest and convenIence will be served by sucb operation and without further proceedings
as to the competition in such route or trade

If such application be aJowed it shall be unlawful for any of the persons mentioned
in this section to divert directly or indirectly any moneys property or other thing of
value used in foreign trade operations for which a subsidy Is paid by the UnIted States
into any such coastwise or intercostal operations and whosoever shall violate this pro
vision shall be guilty of a misdemeanor

I California ports Far East

5 F M B M



PA OIFlC FAR EAST LINE INC S1IDC 805 a CALLS AT HAWAII 289

PFEL filed an applic8ltion dated December 15 1954 for permis
sion for its unsubsidized vessels to transport cargo in the domestic
trade between Hawaii and the Oalifornia coast as part ofa trans

pacific voyage land to transport cargo between Hawaii and ports
on Route 29 as part of a transpacific voyage Under the date of

March 1 1955 PFEL amended its application so as to request permis
sionfor its unsubsidized vessels to transport cargo in the domestic

trade between Hawaii On the One hand and ports in California

Oregon and Washington on the other hand as part of atranspacific
voyage and to transport cargo between Hawaii and ports in Guam
as part Of a transpacific voyage The Board referred for hearing

Docket No 855 only so much of the application as sought written

permissiQn under section 805 Ia of the Act to carry cargoes between

ports in Hawaii andpQrts in California Oregon land Washington
on unsubsidized transpacific voyages withcargo vessels 8

The two proceedings were consolidated Pursuant to notice pub
ished in the Federal Register hearing was held before an examiner
from October 17 through November 14 1955 at San Francisco
from November 14 through December 8 1955 lat Honolulu land froni

January 24 through February 1 1956 at Washington D C The
record consists of 7 561 pages of ltestimony land 176 exhibits

Matn Navigation Company Matson Pacific TransportLines
Inc PTL States Steamship Company States and Isthmian

Steamship Company Isthmian intervened PFEL intervened in
No S 52 and APL interVened in No S 55 Isthmian was not repre
sented lat the hearing land filed no brief No briefs were filed by
PTL Or States PTL says that it is familiar with the arguments
of Matson in opposition to Section 805 a permission contained in
the opening brief Of Matson and both adopts as its own and endorseS
such arguments of Matson States now an applicant for subsidy
advises that if the Federal Maritime Board were to grant PFEL

permission under Secti n 805 a to serve Hawaii St8ltes will itself

apply for similar permission to call its transpacific vessels at Hawaii

in the domestic trade between Hawaii and ports on the pacific
coast

Subsequent to the hearing on June 18 1956 APL withdrew its

applications and has taken no further part in the proceeding
Briefs were filed the examiner issued a recommended decision

xceptiQns were filed land weheard oral argument

a Where the term application i8 hereinafter used in referring to PFEL8 nppllcatlon
It will be understood to mean only that part of the appllcatlon that WfiS referred for

hearing
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The examiner found and concluded that the granting of PEEL s

application will not result in unfair competition to any person firm
or corporation operati lg exclusively in the coastwise or intercoastal
ervice or be prejudicial to the objects and policy of the Act and

recommended that PFEL s application be granted We do not agree
with the ultimate 09nclusiQns and recojnmendations of the examiner

Exceptions and recommended findings not discussed in this report
nor reflected in our findings or cQnclusions have been found not
related to material issues or not supported by evidence

PFEL operates a subsidized service on Route 29 under an operat
jng differential subsidy agi eement with the Board In addition
t operates without subsidy and on a rgular schedule a Pacific Guam

service and also a transpacific refrigerated vessel service
PFEL s unsubsidized Pacific coast Guam service has been operated

for about nine years The service is maintained on a twice monthly
fr quency One of the sailings is made with a vessel that loads out
bound in the Pacific Northwest and then proceeds to Los Angeles
and San Francisco to load on the other sailing the vessel loads only
at California ports The vessels carry general cargo to Guam and
bulk cargo to Japan normally returning to the Pacific coast in ballast
On one of the two sailings calls are made at Honolulu to load cargo
for Vake and Guam The service does not presently carry cargo
between the Pacific coast and Hawaii Transpacific bulk cargo car

ried by the Guam vessels is not competitive with the bulk cargoes
carried by PFEL s subsidized vessels because it is over and above
the requirements of the latter for bulk Moreover the quantity of
bulk cargoes carried by United States flag berth operators on Route
29 is insignificant in comparison with past and present available bulk

cargo If the application is granted PFEL will turn the vessels
at Guam and will not employ them to carry lmlk cargo beyond Guam
It will charter vessels to the extent approved by the Maritime Ad
ministration to lift bulk cargoes for destinations beyond Guam

PFEL S transpacific refrigerated vessel service is operated with

fully refrigerated ships bareboat chartered from the Government
These vessels are employed for the carriage of military reefer cargo
under military contract and military direction PFEL has carried
on these vessels refrigerated military cargo from United States Pacific
coast ports to Hawaii at the specific instruction and direction of the

military The average lift has been from 900 tons to 1 000 tOllS per
1110nth moving as a single lot
Ifthe application is gr ntedPFEL will maintain a service between

the Pacific coast Hawaii and Guam on a ten day frequency em
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playing six liner vessels It is presently planned that these vessels

will be three AP 3 s now owned by PlfEL nd three C3 s bareboat
chartered by pFEL The itinerary initially contemplated is service

outbound from the Pacific Northwest fllternatipg between Puget
Sound arid the Columbia River ie Seattle Tacoma portland Long
view and Astoria Los Angeles and the S n Francisco Bay area

including Stockton an east bay terminal and a San Francisco
terminal to Honolulu thence Wake thence GuaJll turnipg at G aln

and loading homebound at Gllam and Hawaii for the Pacific COastl
Service will be afforded for dry nd reefer c rgo and tor bulk liq ids
PEEL expects to make space available fOr abqllt 2 500 tODf of cargo
on each sailing from the Pacific coast to Hawaii 1tnd for about t pOO
to 5 000 tons per sailing from Hawaii to the Pa ific cQ t It win
offer direct service to Honolulu and will serve theotherHawaii rt

by transshipment or by dIrect ca1ljfsllfficientcalgo off r Servipe
will be provided at Matson s then currentr ate To t1H E tent special
equipment or fittings Jllay he ne sl1ry o carry refrigeTat d cargo
sugar hulk liquids or any other cargo PFEL is prepared and intend
to iutnish such special equipment andfittings

APL carries cargo between LPs Angeles and San Francisco anq
Honolulu on its cdmbination passenge cargo vess Js President

Olevelarui and President Wuson It does not whcitcargo for thi
trade Its Hawaiian carryings in recent years hav aVlraged at b

a few hundred tons per voyage and have been lirrited to s call

express and refrigerated cargo
PTL opera a subsidize4 fOltnightly ervice on Route 29 llder

an operating differential subsidy agreement with t4 Board It has

authority under section 805 a to call at Hawaii on not more thl1n
13 sailings annually in each direction PTL serve Hawaii on its

subsidized voyages with statutory abatement of subsidy Outboup d
carryings are principally from San Frandsco proper Service was

discontwued from StocktoI1 a d from east bay tenninals in Sa
Fran

Gisco Bay and little cargo is being obtained from the Los Angeles
area Direct serviQe for commercial cargo is provided to IJQnolulu
only With transshipment to oth rHawaiian ports Eastbound serv
ice from Hawaii has not been furnished for thE past years lSo re f t

seryi is ofIered toor froJll Hawaii PTL characterjz Hawaji as

playing a minor role in its total carryings Under the p pl issiotl

graQ d to PTL tq can at Hawaii it must at all times give priority
to its transpaQific cargO requirements and since 1953 eX cept for an
occasi Ilal bacl month jt hlS had very little outbonnd free space in
its tr nspacific ve ls
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Matson operates four services lmtween mainland ports of the

Uni d States and Hawaii as follow Pacific Northwest Hawaii

freight service California Hawaii freight service a pas enger serv

ice and Atlantic Gulf Hawaii joint freight service Each of these

services is confined to domestic ports except that since 1932 the Pa

cific Northwest Hawaii freight service haa included calls at British

Columbia ports to load anddischarge cargo
Matson s service between the Pacific Northwest and Hawaii is

maintained with two C3s and two Liberty type ve8sels TheC3s

sail at frequencies of 14 and 21 days from Portland Seattle Tacoma

and British Columbia carrying dry liquid and refrigerated cargo

While they are operated as general cargo vessels they lift quantities
of lumber and military cargo They return carrying dry and liquid
cargo at intervals of 14 and 21 days to Seattle and Tacoma with a

time provision in the schedule to permit calling at San Francisco

Bay if required They also provide eastbound service to British

Columbia The Liberty type ve ls are used in a lumber service

One of these vessels or lumber carriers as they are called is avail

able once in every 30 days alternately serving Puget Sound and Co

lumbia River Coos Bay The lumber carriers may lift items of

general cargo or military cargo in addition to lumber They return

with cargo from Hawaii to Portland Schedule time provides suf

ficient flexibility to call at San Francisco Bay if required and also

at Vancouver Washington
Service between San Francisco Bay ports and Los Angeles and

Hawaii is provided by Matson with eight 3 s which operate on a

28 day turnaround From San Francisco Alameda Matson makes

a sailing every Wednesday and from Los Angeles every Friday
From Hawaii to Sail Francisco Oakland Alameda asailing is made

every Thursday and to Los Angeles every tdonday The Los An

geles vessel also brings cargo to San Francisco Bay Dry liquid and

refrigerated cargo is lifted westbound and eastbound The schedule

is so arranged that eastbound ships into San Francisco upon com

pletion of discharge give weekly service to the military and are avail

able to lift outbound general cargo from San Francisco before pro

ceeding to Los Angeles
From Stockton Matson schedules a sailing for Hawaii once every

21 days inward sailings ateon about the same schedule

Matson has engaged in coastwise trade with Hawaii for 73 years
It has invested over 30 000 000 of its own funds in freight vessels

which have been fitted to serve the Hawaiian trade alid over

5 000 000 in shore facilities and equipment to handle the calgo in
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the Hawaiian trade It has also assumed substantial financial obli

gations with respect to shore facilities and equipment r quired to

care for and handle Hawaiian cargo In addition Matson has 8

continuous research program investigating new and improved
methods and facilities for handling caring for and transporting
cargo in the Hawaiian trade

No carrier other than those mentioned above provides service be

tween tlte United States Pacific coast and Hawaii or in any leg or

segment of that trade

There have been occasions when cargo offered to Matson has not

been accommodated on a particular vessel and has had to await the

next sailing Utilization outbound has ranged from about 80 in

1950 to about 90 in the first six months of 1955 In each year

there has been substantial unused underdeck deck and reefer space

and there have been times when the cargo vesscl were withdrawn

due t insufficient cargo While certain shipp rs have requested more

frequent servIce and more cargo space at particular times the record

shows that most shippers are satisfied with the Mat on service

Longview VIashington has not been s rved by Matson for general
cargo though service is provided to lumber docks One shipper
indicated a movement of 150 to 250 tons of paper a year to Hawaii

and 10 to 15 tons would be available for a particular call

No service had been given by Matson to Astoria Washington until

the time of the hearing The record indicates a movement of 500

tons of flour per month from Astoria to Hawaii and during the hear

ing trial service to A toria was instituted The port of Stockton had

asked for fortnightly frequency and Matson has instituted service

on a 21 day frequency Certain Stockton shippers jeel this service
does not fully meet their needs

In 1954 Matson carried 048 505 short tons of cargo outbound from

the Pacific coast to Hawaii PTL carried 17 297 long tons and APL

carried 1 862 long tons In the same year Matson carried 1 184 086

short tons of cargo inbound from Hawaii to the Pacific coast PTL

carried 2 770 long tons and APL carried 343 long tons

Of the cargo moving from Hawaii to the Pacific coast approxi
mately 95 percent consists of sugar molasses and pineapple All

of this is carried byMatson

Through interlocking corporate relationships Matson is associated

with the major producers anl shippers of sugar molasses and pine
apple in the Hawaiian Islands and the e same business interests

handle much of Matson s terminal and stevedoring work and agency
work in both Hawaii and the United States Certain of these affili
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ated interests are large importers of lumber and fertilizer from the

Pacific coast

latson owns and acts as agent for the Oceanic Steamship Com

pany Oceanic which operates substantial service on Trade Route

N0 27 4 under an operating differential subsidy agreement with the
Board Matson and Oceanic have identical officers directors man

gement and freight traffic staffs in the United State except fOr

a freight traffic manager his assistant and a stenographer employed
solely by Oceanic in its San Francisco office and have common of

fices agents and terminals 1atson s overhead not specifically allo

cable to Oceanic is prorated between Oceanic and Matson in keeping
with 1aritime Administration s formula

Matson contends that PFEL s application as amended in the

course of the hearing is outside the scope of the hearing authorized

by the Board and that no permission can be granted thereon Ac

tually th application was not amended at the hearing PFEL asks

permission to carry cargo between ports in Hawaii and ports in Cali
fornia Oregon and VVashington on unsubsidized voyages with cargo
vessels just as it did before the hearing The point made by Matson

is that PFEL now seeks permission to carry cargo between the Pa
i

cific coast and Hawaii on vessels which would not proceed beyond
Guam whereas before the hearing it requested permission to per
form the transportation between the Pacific coast and Hawaii as

part of a service that would include calls in the Far East This dif

ference is insufficient to warrant a finding that the operation now

proposed is outside the scope of the authorized hearing
PFEL contends that Matson has no standing to oppose its appli

cation It claims that since 1atson is the parent corporation and

managing agent of Oceal1ic a subsidized operator these two car

riers are required to have written permission under section 805 a

for operation between the mainland of the United States and Hawaii

that it does not appear that any such permission has been granted
except under the grandfather clause of section 805 a that grand
father rights cannot predicate a grant of authority greater in any
material particular than the prior operations upon which they are

based that Matson s present service is substantially different from

its 1935 service both over all and in its component parts and that

therefore Matson does not have grandfather authority for its pres
ent operation

Referring to Matson s Pacific Northwest Hawaii freight service
which includes calls at British Columbia ports PFEL asserts that

u S Pacific Australasia
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quite apart from the question of whether this service is so much a

part of the entire service between the Pacific coast and Hawaii as to

make the whole operation one not exclusively in domestic trade there

can be no argument but that the Pacific Northwest service i e the

two 03 s plus the two lumber vessels is not entitled to the protec
tion of section 805 a fatson states that although very important
to the Hawaiian economy the volume of cargo carried between Brit
ish Columbia ports and Hawaii comprises only a small percentage
of the domestic cargo carried on Matson vessels and urges that this

foreign trade cargo carried at the insistence of receivers and shippers
of cargo in Hawaii in a service that is primarily a domestic service
should not deter the Board from affording to Matson and its Pacific
Northwest freight service the protection afforded by section 805 a

1atson contends that the proposed competition of PFEL would
be unfair It claims that PFEL s domestic Hawaii n cargo service
would deprive it of cargo to which it is fundamentally entitled which
it has the capacity to carry and which it needs In claiming to be

fundamentally entitled to carry Hawaii s cargo Matson says We
use the expression fundamentally entitled of course in the context
of this proceeding The question of who is fundamentally entitled
to cargo naturally does not arise yhere there is free competition with
none of the contestants supported by the GOyenlment On the other
hand the question of fundamental entitlement arises sharply where
as here there is a domestic operator which is entitled to the protec
tion of section 805 a from a subsidized operator Matson main
tains that it is fundamentally entitled to carry Hawaii s cargo by
reason of its 73 years in the Hawaiian trade and its investment in
shore facilities and in its fleet It urges that PFEL would over

tonnage the trade blanket 11atsoIl sailings provide irregular or un

restricted service concentrate on the most favorable cargoes use

chartered vessels and compete unfairly with Matson through the
use of its subsidized vessels It also maintains that the benefits that
PFEL receives in foreign trade in the form of construction differen
tial subsidy operating differential subsidy benefits from deposits in

statutory reserve funds and cargo preference aid and would re

ceive from the expected carriage of domestic cargo on an added cost
basis would have an unfair impact on Matson

Asserting that if PFEL s application is granted Matson will still
be the primary carrier in the trade and the carrier on which the trade
must rely for basic service year aIter year Matson also contends that
competition which deprives such a domestic carrier of cargo which
it needs which it has the capacity to carry and to which it is funda
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mentally entitled is not only unfair competition but is also prejudi4
cial to the objects and policy of the Act It claims that

that
which

results in unfair competition to Matson is prejudicial to the objects
and policy of the Act even if Matson itself were not in aposition to

invoke the statutory defense of unfair competition Therefore it

urges the same grounds in support of its contention that PFEL s

competition would be prejudicial to the objects and policy of the Act

as it advances in connection wIth its contention that such competi
tion would be unfair In addition it maintains that PFEL would

neglect its primary trades that PFEL s chartered vessels would not

provide certainty of future service commensurate with the damage
to Matson that PFEL s application must be considered in relation I

to PFEL s present and potential operations and that Matson s ves

sels are essential to national defense

PFEL conteIds that the grant of its application will be neither

unfairly competitive to Matson nor prejudicial to the objects and

policy of the Act and that in any event the Hawaiian Islands need

and will benefit from the competition to be furnished by PFEL

Public Counse maintains that the proposed service of PFEL will

be consistent with the objects and policy of the Act and will not re

sult in unfair competition to Matson

Matson bases its contention that PFEL would deprive it of

Hawaiiancargo that it needs on the adverse effect that PFEL s

participation in the Pacific coast Hawaii traffic would have on Mat

son s vessel replacement program It urges that it made a profit of

only 38 cents per revenue ton after taxes and before declaration of

dividends on the movement of 13 474 497 revenue tons from 1950

through 1954 that PFEL expects to carry 2 500 tons per voyage on

36 voyages per year from the Pacific coast to Hawaii and 4000 tons

from Hawaii to the Pacific coast that converted to revenue tons

PFEL would deprive Matson of 10 percent of the cargo that would

otherwise be carried by Matson and that from 1950 to 1954 the

diversion from Matson of 10 percent of the domestic cargo moving on

an average round voyage of a freight vessel between the Pacific coast

and Hawaii would have deprived Matson of 31 percent of voyage

gross profit and 60 percent of voyage net profit for such round voyage

DISCUSSION AND CONCLUSIONS

Matson has requested that the withdrawal of APL s application
in No 8 52 be held to operate with prejudice We agree with the ex

aminer that this request should be denied If the APL application
5 F M BM A
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is renewed the question of whether it should be entertained can be

raised at the time of its renewal
Matson is the only intervener operating exclusively in the coast

wise or intercoastal service within the meaning of section 805 a

In its service between California and Hawaii it clearly operates ex

clusively in the domestic service With respect to its Pacific North

west Hawaii service Matson includes calls at British Columbia

We agree with the examiner that the British Columbia calls preclude
a finding that Matson is operating exclusively in the coastwise or

intercoastal service on its Northwest Hawaii service An operator
engaged exclusively in the coastwise or intercoastal trade is one

furnishing a service that does not include foreign ports Ameriean

President Lines Ltd Subsidy Route 17 4 F M B M A 488

501 1954
PFEL contends that Matson and its subsidiary carrier Oceanic

do not have proper grandfather rights and permission under section

805 a for Matson s domestic Hawaiian service and therefore Mat

son has no standing to claim the protection of section 805 a in

opposing the PFEL application The status of Oceanic s permission
with respect to Matson s domestic services is irrelevant to the ques

tion of whether Matson is operating exclusively in the domestic

coastwise or intercoastal trade Here the facts of record show Matson

to be such an operator with respect to its California Hawaii service

To that extent Matson is clearly entitled to the protection of section

805 a and has standing to oppose thePFEL application
The burden of proving the statutory requirements of section 805

a are upon the applicant and the domestic operator has only the

burden of rebutting the prima facie proof required by section 805 a

American President Lines Ltd Subsidy Route 17 4 F M B

M A 555 556 1955 The Board andits predecessors have indicated

a special concern for the protection of coastwise and intercoastal

operators Am Pres Lines Ltd UMUbsidized Operation Route

17 3 F M B M A 457 470 1951 American President Linea

Ltd Subsidy Route 17 4 F M B M A 488 504 1954 Ameri

can President Lines Ltd Sec 805 a Application 4 F M B

M A 436 440 1954 and have further indicated that doubts should

be resolved in favor of the intercoastal operator Am Pres Lines

Ltd Unsubsidized Operation Route 17 supra at page 470 Amer

ican President Lines Ltd Sec 805 a Application supra at

page 440
Matson has been engaged exclusively in the Pacific coast Hawaii

service for over 73 years has invested substantial sums in shoreside

facilities and equipment and has built up and maintained a fleet
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jng and that certain shippers desire more service to Stockton and

broader port coverage the record as a whole supports a finding that

thegreat majority of shippers have been adequately served by Matson

Though particular sailings have been fulland cargoes have on limited

lccasions been held for a later sailing there has been available excess

free space on U109t Matson sailings and vessels have at times been

withdrawn from this service for lack of cargoes The record sup

ports a finding that Matson hlts had sufficient capacity to serve the

trade adequately and viII continue to provide sufficient capacity to

Ifleet the needs of this trade iIl the foreseeable futlre The record

fails to show the need Jor ser ice in excess of that presently pro

vided by Matson and other existinglOl erators
Prior decisions of the Board and Admin strator have stated the

principle that a Subsidized operatorshould not be pennitted to de

prive regular domestic can iers of cargoes which they need have the

ltpacity to carJ Y and to which they are fundamentally entitled

A1IM1 Pres Lines Ltd Umubsidizf3d Operation Route 17 8Upraj

Ame1 ican P1 esident LiJnes Ltd Sec 805 a Permission supraj

jmerican President Lines Ltd Subsidy Route 17 supra

In Unsubsidiied Operation supra at page 470 the Board a ld

Administratoi stated

The great importance to our merchant niarine of its domestic fleet and the

erious diflic lties that have atteQded the reestablishment of domestic shipping

In the period since World Var 11 bould prompt us to resolve all doubts against
lctivities of subsidized companie whose operations might tend to impede tbe

levelopment of domestic transporta ion by sea

In Subsidy Route 17 supra at page 504 the Board and Adminis

rator further indicated that

in our judgement those operators who provide exclusively intercoastal

iervices are entitled as against pJimarily offsbore operators such as APL to

hatever intercoastalcargoes they can carry

In view of the foregoing analysis and in conformity with the

rinciples previously announced by the Board and Administrator

ve feel that Mats6n n exclusively domestic operator in the Cali
Olllia Hawaii trade needs the available cargo in this trade has the

apacity to carry such cargoes and as opposed to PFEL primarily
subsidiied offshore operator is fundamentally entitled to such car

oes Furthermore the diversion of the volume of cargo which

FEL would carry would seriously jeopardize Matson s vessel re

Ilacement program and would impede the proper development and

ontinuation of i1atson s California Hawaii service We should be

articularly careful to protect the existing operator in an offshore
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territorial trade such as the Pacific coast Hawaii trade considered

herein The Hawaiian economy is vitally dependent on ocean trans

portation to and from the Pacific coast We conclude that to permit
PFEL to carry cargoes in the California Hawaii trade would re

sult in unfair competition to Matson in its California Hawaii service

an exclusively domestic service and would be prejudicial to the ob

jects andpolicy of the Act

The PFEL application is for an integrated service which would

serve both the Northwest and the California ports and Hawaii on

the same vessels The primary service would appear to be between

California and Hawaii In view of our findings that such service

would result in unfair competition to an operator engaged exclu

sively in the coastwise or intercoastal service and would be preju
dicial to the objects and policy of the Act we are unable to grant the

permission requested by PFEL We have not been presented herein

with an application for service solely between the Northwest and

Hawaii in which service Matson is not an exclusive domestic oper
ator entitled to the protection of section 805 a and ourconclusions
are not directedto such an application

Matson is the predominant carrier in the Pacific coast Hawaii
trade and we recognize that such a carrier should not be protected
from free competition Denial of PFEL s application does not pro
tect Matson from such competition Any unsUbsidized United States

flag carrier may at any time and without restriction or permission
from this Board enter into competition with Matson in this trade

On the full record herein we find and conclude that the granting
ofpermission to PFEL to provide the requested service between Pa

cific coast ports and Hawaii would result in unfair competition to

a carrier operating exclusively in the coastwise or intercoastal serv

ice and would be prejudicial to the objects and policy of the Act

We therefore deny such application

Vice Chairman Guill dissenting
I do not concur in the result reached by the majority In my

view the record and arguments support the findings and conclusions

of the examiner

The primary issues presented in this proceeding such as a does

Matson in fact have sufficient capacity to meet the needs of the trade

b is there a need for additional service c would additional com

petition rom PFEL be unfair to Matson and d would the amount
of cargoes diverted from Matson by PFEL be a real burden on Mat

son s domestic operations or prejudice Matson s vessel replacement
5 F 11B M A
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program are primarily issues of fact which must be determined from

an analysis of conflicting testimony and evidence

Extensive hearings w re held before an experienced examiner of

the Board covering 45 days of testimony in San Francisco Hono

lulu and Washington The record consists of over 7 500 pages of

transcript 176 exhibits totalling 1900 pages and includes the testi

mony of over 70 witnesses The examiner who actually observed
the witnesses and heard the conflicting testimony of numerous ship
per consignee and company witnesses made findings and reache
conclusions a that Matson s services do not fully meet the needs
of shippers in the trade b that certain ports have been given in
sufficient service c that through its business affiliations in Hawaii
Ma on would have an advantage over PFEL in obtaining cargoes
d that for all practical purposes Matson s service in the first six

months of 1955 operated at maximum utilization e that iD view
of the deficiencies in Matson s service it can hardly be said that
PFEL s service would be superfluous f that in view of indicated
future growth in the Pacific coast Hawaii trade the competition of
PFEL would not appear to be a burden on Matson s domestic oper
ations and would not prejudice Matson s vessel replacement program
and g that PFEL s competition would not be unfair to Matson or

prejudicial to the objects and policy ofthe Act
The examiner who hears the testimony and observes the demeanor

of witnesSes is especially qualified to reach the proper factual con

clusions Ohio Associated Tel 00 v Natioruil Lrbor Relations
Ed 192 F 2d 664 6th Clr 1951 United States Steel 00 v Na
tional Labor Relations Bd 196 F 2d 459 7th Cir 1952 Great
Western Food Distributors V Brannan 201 F 2d 476 7th Cir 1953
This is particularly true in the instant proceeding which involves
one of the most lengthy and exhaustive records ever developed in a

Board proceeding We should overrule the examiners findings only
for real and substantial cause Ifind no arguments advanced in ex

ceptions or oral argument which in my opinion warrant our reversal
ofthe examiner s findings
If Matson were solely a domestic unsubsidized operator without

finy affiliations or connections with a subsidized line Iwould be more

lnclined to resolve any doubts in favor of 1atson and certain as

ects of PFEL s competition might be termed unfair within the

neaning of section 805 a Here however Matson through its
wholly owned subsidiary Oceanic has available to it substantially
he same subsidy benefits which would be available to PFEL in
onnection with its proposed unsubsidized Hawaiian operations Fur
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thermore Matson Orient LIne another 1atson subsidiary presently
has pending an application for subsidized operations Because of
these facts it is my view that Matson has a greater burden in re

butting PFEL s prima facie case than wou d a carrier who had no

such affiliations with a subsidized line See Pac Transp Lines
Inc Subsidy Route 9 4 F M B 7 17 1952 Ifeel that Mat

son has not sustained its burden

In my view the record fails to show that the granting of PFEL s

application would jeopardize Matson s vessel replacement program
Matson s own traffic witness estimated a 10 percent increase for traf
fic in 1955 over 1954 and we can take official notice of the fact that
there is a steady and continuing increase in cargoes moving in this
trade It appears that diversion of cargoes to PFEL as a result of

permission herein sought would be more than made up through
over all increases in the trade In any event cost of replacing ves

sels is a fundamental factor in determining a compensatory freight
rate Over a reasonable period of time freight revenues should sup
port a vessel replacement program regardless of whether PFEL is

permitted to compete to the limited extent herein requested Fur
thermore Matson s witness would not testify that the granting of
PFEL s application would in fact prevent consummation of Mat
son s vessel replacement program

By virtue of its long experience in the trade and close affiliations
with business interests in Hawaii Matson has developed a virtual

monopoly in carriage of cargoes moving between the Pacific coast
and Hawaii In 1954 it carried approximately 98 percent of west
bound cargoes and 99 percent of eastbound cargoes I fail to see
how under these conditions PFEL s proposed competition can be
termed unfair I have serious doubts that Congress in enacting
section 805 a intended to protect a domestic operator who had
in fact a near monopoly in any trade Rather I feel it intended
to protect normally competitive domestic operators from unfair com

petition by predominantly offshore subsidized lines
In summary Iwould like to reemphasize that if Matson were in

fact unrelated to any subsidized operations Iwould be more inclined
to resolve all doubts iri favor of the exclusively domestic operator
Here however Matson and PFEL stand on substanitally equal terms
insofar as subsidy is concerned and in my view PFEL s competi
tion would not appear to be unfair to Matson or prejudicial to the I

objects and policy of the Act
Ifeel we should adopt the findings and conclusions of the exam

iner and grant the permission requested by PFEL
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I am convinced on the record developed herein as was t4e exam

iner that PFEL s proposed competition would not be unfair to Mat

son s present operations and would not appear to be prejudicial to

the objects and policy of the Act As to possible future effects of

PFEL competition the Board could as it has in the past grant sec

tion 805 a permission fora limited perioq of time and provide for

Board review and possible modification or termination or the per
mission if found to result in unfair competition or prejudice to the

objects and policy of the Act Unsubsidized Operation supra Pa

oific Transp Lines Inc Sec 805 a Application 4 F M B 146

1953
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No S 56

STATES STEAMSHIP COMPANy APPLICATION FOR OPERATING DIFFER
ENTIAL SUBSIDY IN THE U S PACIFIC COAST FAR EAST SERVICE

Submitted Janua1 y 27 1951 Decided May 10 1951

States Steamship Company is operating an existing service between the Pacific
coast and the Far East to the extent of a minimum of 24 and a maximum
of 30 sailings annually within the meaning of section 605 c of the

Merchant Marine Act 1936
The effect of the granting of an operating differential subsidy contract to States

steamship Company for the service described in paragraph 1 above would

notbe to give un ue advantage or be unduly prejudicial as between citizens
of the united States in the operation of vessels in competitiye service

routes or lines

States Steamship Company is not operating an existing service between the

Paci1ic Northwest and the Far East to the extent of a minimum of 10 and
a maximum of 16 sailings yearly within the meaning of section 605 c

of the Merchant Marine Act 1936

The present service between the Pacific Northwest and the Far East by vessels
of United States registry is inadequate within the meaning of section

605 c of the Merchant Marine Act 193 and in the accomplishment
of the purposes and policies of the Act additional vessels should be operated
thereon

Section 605 c of the Merchant Marine Act 1936 does not interpose a bar
to the granting of an operating differential subsidy contract to States

Steamship Company for the operation of cargo vessels on the services
described inparagraphs 1 and 3 above

James L Adams Tom Killefer and Gordon L Poole for appli
cant

Tom illefer and Jam e8 L Ada1Jus for Pacific Transport Lines
Inc lVarner W Ga rdner and Law1 ence lV Hartman for American
President Lines Ltd and American Mail Line Ltd George F Gal
land and Robert N harasch for States l1arineLines Odell ominers
and J Alton Boyer for Pacific Far East Line Inc and Coastwise
Line Thomas J White for The Commission of Public Docks of thE
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City of Portland Oregon Ira L Ewers for Alaska Steamship Com
pany and Thomas F Lynch and lVendell W Lang for Isthmian

Steamship Company interveners
Edward Aptaker and Edwo rd Schmeltzer as Public Counsel

REPORT OF THE BOARD

CLARENCE G MORSE Ohai1 1Twn BEN H GUILL Vice Ohairman THOS
E STAKElf JR Me1nber

By THE BOARD

The purpose of this proceeding is to determine whether section
605 c of the Merchant Marine Act 1936 46 U S C 1175 the
Act interposes a bar to the granting of an operating differential

subsidy pursuant to section 601 of the Act to States Steamship Com
pany States on both its Pacific coastFar East and Pacific North

westFar East services

Pacific Transport Lines Inc PTL wholly owned by States in
tervened in support of States American President Lines Ltd
APL its subsidiary American l1ail Line Ltd AML Pacific

Far East Line Inc PFEL States l1arine Lines SML and
Isthmian Steamship Company Isthmian a subsidiary of Sl 1L
aU engaged in the transpacific trade and all subsidized save Isthmian
and SML intervened in opposition to the applicant Both SML and
Isthmian 2 have subsidy applications pending The Commission of
Public Docks of the City of Portland Oregon Portland Docks
intervened to request the Board to require States to furnish direct

sailings from Columbia River ports if subsidy is granted Alaska

Steamship Company Alaska Steam and Coastwise Line Coast
wise operating between the United States Pacific coast Canada and

1 605 c No contract shall be made under this title with respect to a vessel to be

operated on a service route or llne served by citizens of the United States which would
be in addition to the existing service or services unless the Board shall determine after

proper hearing of all parties that tbe service already provided by vessels of United
States registry In such service route or llne isinadequate and thatin the accomplishment
of the purposes and policy of this Act additional vessels should be operated thereon and
no contract shall be made with respect to a vessel operated or to be operated in a seI vice
route or line served by two or more citizens of the United States with vessels of United

States registry if tbe 2oard sball determine the effect of such a contract would he to

give undue advantage or be unduly prejudicial as between citizens of the United States in

the operation of vessels in competitive services routes or lines unless following public
hearing due notice of whicb shall be given to each line serving the route the Board shall

find that it is necessary to enter into such contract in order to provide adequate Slrvlce
by vessels of United States registry The Board in determining for the purposes of this

section whether senices are competitive shall take into consideration the type size and

speed of the vessels employed whether passenger or cargo or comhlnation passenger
and cargo vessels the ports or ranges between which they run the character of cargo
carried and such other facts as it may deem proper

II Isthmian s application was filed subsequent to the hearing in this case
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Alaska intervened to protect their interests inasmuch as States
original application concerning the privilege of serving Canada and
Alaska was so vague that it could be construed so as to permit rad

ing between United States and or Alaskan ports and Canadian ports
Upon States amendment of its application removing that ambiguity
and unequivocally requesting permission to serve Canada and Alaska

only for the purpose of loading and discharging cargo to and from the

Far East Alaska Steam withdrew from the case Coastwise was not

satisfied and requests the Board in the event subsidy is awarded

specifically to prohibit States from trading between U S Pacific

and Alaskan ports and Pacifi Canada without a prior hearing under i
section 605 c Public Counsel also appeared as a party

Hearings wereheld before the examiner who issued a recommended

decision APL AML PFEL SML Coastwise and Public Oounsel
filed exceptions to the recommended decision States replied to the

exceptions and oral argument washeld

Subsidy is sought for eight vessels tw more than applicant now

operates in these services The operation of eight vessels would

permit 13 round voyages to northern oriental ports and 13 to souther1
oriental ports both in the Pacific coast service and 12 round voyage
to northern oriental ports in the Pacific Northwest service 26 round

voyages in the Pacific coast and 12 in the Pacific Northwest service

or a combined total of 38 round voyages
Applicant seeks subsidy on a combined minimum of 34 and a com

bined maximum of 46 sailings yearly or a minimum of 24 and a maxi
mum of 30 in the Pacific coast Far East service and a minimum oj
10 and a maximum of 16 in the Pacific Northwest F r East servICe
together with the privilege of calling at Alaska and Pacific Canadiar
ports to load and discharge cargo to and from the Far East in bon

serVIces

Under the provisions of section 605 c since applicant laims t

be an existing opeta ot in bQth services w rpust determine whethel
States operates an existing service within the meaning of that sec

tion in either or both of its services if the record dictates an affirma

tive finding of existing service we then must determine whethm
the award of subsidy would unduly advantage applicant or undul
prejudice interveners in the respective trades and if an award woulc

be unduly advantageous or unduly prejudicial we may copclude tha1

this section poses no bar to such an award only after finding tha1

subsidy is necessary in order to provide adequate service on sud

routes by vessels of United States registry If on this record it i

concluded that States is not an e2isting operator o either or bot
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services section 605 c will not pose a bar to an award of sub

sidy on such route or routes if the service already provided by other
United Stat s flag ve els is inadequate to earry a substantial portion
ofthe foreign commerGe 9f the United States and in the furtherance
of the purpos s and policy of the Act additional vessels should be
operated thereqn

Th examiner cQncluded and recommended that the Board find

applicant to be operating an existinK service within the ine ning of
section 05 c between the Pacific coast and the Far East and be
tween the Pacific Northwest and the Far East that the award of

subsidy to applicant would not result in undue dv ntage to Stat s

ori undue prejudice to interveners and that section 605 c posed
no bar to the award of subsidy to applicant for the operation of cargo
vessels on the routes and services involved

As to States Pacific coast Far East service the examiner found
that it was inaugurated in 1951 and that States has averaged 21 sail

ings per year from 1951 through 19543 thereon sailings regularly
advertised and on which commercial cargo had been carried support
ing the conclusion that such service was existing within the meaning
of section 605 c

In concluding that States is an existing operator as to its Pacific
Northwest Far East servife the examiner relied heavily upon its
historical or traditional ass iation with that area He considered
States commercial sailings from this area during 1951 1954 together
with its entire previous operation At any rate for the 1951 1954

period he found that applicant ayeraged 9 sailings per year
A LAML in combined exceptionS contend that 1 States does

not have an existing service from the Northwest and only apartially
existing service jn the Pacific co st Far East trade 2 both APL

and AML would be unduly prejudiced by an award of subsidy to
Sta s and 3 a determination of the issue of adequacy must be
made and this record establishes th t United Stat s flag service in
both rades is adequate S fLclaims that the record does not support
a finding of existing service in the Northwest trade and that since
tbe examiner made no findings whatever on the issue of adequacy
the cas should be remanded f r findings thereqn and that the issue
of undue prejudice as to SML must await a det rmination of SML s
OW subsi y application now pending

1195115
195218 1953 25 195426 sa1l1ngs per ear including a yearly average

of 4 which called at a Northwest port outbound
S51 15 1952 10 1953 3 1954 1 In 1953 States tad no dlreet commercial sa1l1ngsin this service and in 1954 it had but 1
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Coastwise s exceptions relate to so much of States amended appli
cation as pertains to its proposed calls at Pacific Canada and Alaska

Although it admits that by the granting o the application as pres

ently worded its position would not be jeopardized it desires that the

Board in its report or in the resulting operating differential subsidy
contract in the event subsidy is awarded preclude States from

trading between United States Pacific ports and or Alaska and

Canada without a prior hearing under section 605 c PFEL con

tends that 1 to award subsidy to States permitting applicant s

vessels to call at both Northwest and California ports without grant
ing the same privilege to PFEL would result in undue advantage
to States and undue prejudice to PFEL 2 the failure to make

any findings on the issue of adequacy was error and 3 it was de

prived of its right to a hearing
Public Counsels position is that 1 States is an existing opera

tor in the Pacific coast Far East service 2 the award of subsidy
to States for such service would not result in undue advantage or

undue prejudice and 3 States is not as existing operator in its

Northwest Far East service and since no findings were made by the

examiner as to the adequacy or inadequacy of United States flag
vessels in this trade the Board should either remand to the examiner

for suchfindings or itself make such findings
In its reply to the exceptions applicant urges that we adopt the

findings and recommendations of the examiner

DrspUSSION AND CONCLUSIONS

We note at the outset that applicant s Pacific coast Far East

service described as Pacific Northwest ports and thence California

ports to the Far East returning to the Pacific Northwest does not

conform to a trade route determined to be essential by the Maritime

Administrator under section 211 of the Act It is well settled how

ever that section 605 c proceedings need not be delayed until the

Administrator has made the necessary essential trade route deter

minations under the Act Grace Line Inc Subsidy Route 4 3

F M B 731 1952

The record establishes that applicant has in its Pacific coast Fa I

East service originated its sailings in the Northwest for several

years Too the great majority of foreign flag lines which serve the

Northwest operate in this fashion On the basis of this record there

fore we expressly recommend that the Maritime Administrator give
consideration to amending the descriptions of Trade Routes Nos

29 and 30 respectively Route 29 and Route 30 pursuant to section
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211 of the Act so that the service provided by United States flag
vessels may be in keeping with the service provided by foreign flag
vessels We do not intend however that this recommendation be

construed so as to deny the ports of California or the North west the

direct and exclusive service which they now enjoy and which they re

quire We have in mind rather revisions of the trade routes which

would balance the requirements of the traditional California and

Northwest shippers
The transpacific foreign commerce of the United States is over

whelmingly export trade and it is on this basis thatapplicant s opera

tions and the needs of the trades shall be judged
Applicant s proposed services shall be considered separately and

we first turn to the Pacific coast Far East service In this regard
we are in full agreement with the examiner States is an existing
operator within the meaning of section 605 c and an award of sub

sidy to States covering this service would be neither unduly advan

tageous to States nor unduly prejudicial to citizens of the United

States operating American flag vessels in competition with States

Applicant s transpacific commercial liner operations between 1951

and 1954 excluding the sailings from the Northwest direct to the Far

East are as follows

Calling at California

Calling and Northwest

Year Total at Cali rotal

sailings Cornia

only California Northwest
last port last port

1954 n
u 26 0 26 19 7

1953 uu u n U u u 25 0 25 22 3

1952 u u n n 20 2 18 13 5

1951 u u n u u u
23 8 15 14 1

4 yr totaL u u u
u 94 10 84 68 16

g

23 5 2 5 21 17 4

2026 08 1526 13 22 1 7

Although it is apparent that States does not have existing service

in this trade to the extent of the 24 to 30 annual sailings sought its

average of 23 5 is so close to the number of sailings proposed that we

do not regard the service in that respect as one in addition to the

existing service especially in view of appicant s 25 and 26 sailings in

1953 and 1954 respectively American President Lines Ltd Sub

sidy Route 17 4 F M B M A 488 1954

Next considered are the contentions of undue advantage and undue

prejudice with reference to the Pacific coast Far East service It is

well settled that the burden of proving undue advantage and undue

prejudice rests upon the party claiming it Lykes Bros S S 00

Inc Jncreased Sailings Route 2 4 F M B 455 1954 Grace
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Line Inc Subsidy Route 4 supra and a subsidized operator has
a greater burden of proving undue prejudice llllder this section than

a nonsubsidized operator Pac Transp Lines Inc Subsidy Rou e

939 4F M B 7 1952

SML APL AML and PFEL all claim undle prejudice Of
these only SML is presently unsubsidized and it has a subsidy ap
pl Gation pending

PFEL contends that it would be unduly prejudic d by an award

of subsidy to States solely because the dual range loading privilege
sought by States loading first in the Northwest then topping off in

California before sailing outbound is ot enjoyed by PFEL But
in arguing this position PFEL merely argued its contentionsit

offered no evidence in support of its claim and in view of its burden
of conclusively proving its contention the argument must be

disregarded
The undue prejudice which AML claims would result from an

award of subsidy to Stat lso relates to States dual range loading
In eS ence A ILcontends that States would be able to secure quick
loading bottom cargoes in the Northwest and then top off in Cali

fornia while AML is required to shift from berth to berth in the

Northwest before sailing directly to the Far East Whatever prej
udice A 1L might suffer is offset by its ability to offer the shippers
of such easy quick loading cargoes a direct service to the Far East
which States will not be able to do if subsidy is awarded at least

in this service and it is only in connection with this service that we

are considering undue prejudice as to AML

APL s claim of undue prejudice rests upon th assertion that ad

ditional subsidization on Route 29 would in itself be injurious to
other carriers on the route APL however certainly has not sus

tained the burden of proving that it would be lnduly prejudiced by
an award of subsidy to States Indeed its claim ofprejudice relates
to the subsidization of States coupled with the subsidization of SML

SML s claim is that if States is subsidized and SML is not SML
would be unduly prejudiced and in support of its claim relies on our

pronouncement in Pac lransp Lines Inc Subsidy Route 9 supra
page 18 where both PTL and PFEL were applying for subsidy for
their existing services on Route29

Ve conclude on the basis of the present record that the granting of subsidies

to both PTL and PFEL to the extent of their operations on the route at the

time the applications were filed would not unduly prejudice either operator
Ve leave open the question of undue prejudice which might result as between

applicants if one of them should fail to qualify for a subsidy
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Obviously in that case the Board intended to avoid the issue until
it became determinative Since both applicants subsequently were

awarded subsidy the issue was never ripe for decision This is con

firmed by the Board s report on petition for reconsideration 4 F 1 B
136 1952 In any event to prevail in this issue SML must prove
that the award of subsidy to States would result in undue prejudice
to8m or undue advantage to States There is nothing in this record
to substantiate Sl1Ls claim

Regarding this proposed service APL maintains that States is not

an existing operator as to the 24 to 30 annual sailings sought because
of the number and reguiarity of sailings the traffic handled and the
failure of States to call at regular ports and secondary ports on

each voyage However it is sufficient if applicant s service is rea

sonably in general accord with the proposed subsidized service The
word service in section 605 c is used of course broadly to cover

the entire scope of operations It embraces much more than vessels
it includes the scope regularity and probable permanency of the oper
ations the route covered the traffic handled the support given by
the shipping public and other factors which concern the bona fide
character of the ol eration Pac Tra1V8p Lines Inc Subsidy Route
29 supra None of these elements alone is determinativenor would
a deficiency in anyone necessarily be fatal to a find i ng of existing
service Moreover Sta t s proposed service is in general accord with
its existing operation Such has been held sufficient to establish

existing service within the meaning of this section Bloomfield S S
Oo Subsidy Route 15 B 3 U S M C 299 1946

We find and conclude therefore that States is an existing operator
within the meaning of section 605 c as to its Pacific coast Far East
service and that the award of subsidy tq States will not unduly
advantage States or unduly prejudice any of the interveners

Vith reference to applicant s Northwest Far East service however
we cannot agree with the examiner that States has an existing serv
ice Sailings commenced subsequent to the date of filing the subsidy
application cannot be considered in determining existing service
See Pac lransp Lines Inc Subsidy Route 9 supra and Ly1ces
Bros S S Oo Increased Sailings Route 22 supra Although
States has been associated with the transpacific trade from the North
west for many years since 1952 its service from thi area has been
negligible For example in 1951 it had 14 commercial sailings di
rect from the Northwest five in 1952 none in 1953 and but one in
1954 constituting an average of five per year during the 1951 1954
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period 5 vVithin the meaning of section 605 c five sailings
annually cannot support a finding of an existing service of 10 to 16

sailings annually
In order for applicant to prevail then it must be determined that

Unite9 States flag service in this trade is inadequate and that in the

accomplishment of the purposes and policy of the Act additional

vessels must be operated thereon

As the following table indicates liner carryings in this trade in

elude an unusually high ratio of bulk type cargoes

LINER CARRYINGS ON RO UTE 30

In thousands of long tons

Total General

195100 00 00 00 00 00 U 00 u U u
366 263

1952 U 00 U u uu 00 U
U u 366 207

1953 00 u 00 00 00 00
454 130

1954U 00 U 00 u U U U
511 161

1955 un uoo U
641 281

Bulk Pprcentage
of bulk

102 27 8

159 43 4
324 71 3

350 68 4
360 56 1

The foregoing table reveals that 1 while commercial carryings have

increased approximately 7 percent sinces 1951 bul1r commodities mov

ing via liners have increased 252 percent during the same period 2

since 1953 bulk commodities have accounted for well over half of

the total commercial liner carryings and 3 liners are carrying an

ever increasing amount of bulk type commodities
The following table indicates that during the 1951 1955 period

nonliner carryings have increased from 851 243 tons to 1 400 300

tons and have accounted for at least 70 percent of the total com

mercial movement It further shows that United States flag vessels

carry a very small percentage of the tramp movement

NONLINER COMMERCIAL CARGO OUTBOUND ON ROUTE 30 BY

TYPE OF SERVICE AND FLAG

Percent of U S flag U S flag
Year Total tons all com tons percent

merclal

1951 851 243 70 211 952 25

1952 00 1 45G 596 80 72 039 6

1953 1 065 557 70 9 900 1

1954 00 00 1 323 910 72 290 562 22

1955 00 00 1 400 300 70 154 158 12

6 Although the examiner found applicant to have an annual average of nine sailings
in this trade we note that four of those sailings were also relied upon to support a finding
of existing service in the Pacific coast Far East service one sailing may not be construed

to be a sailing in more than one service for the purpose of measuring existing service

Moreover the average of four sa1lings originated in California and called at the North
west en route to the Far East
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To further demonstrate the importance of bulk type commodities

in this trade the following table compares liner general liner bulk

cargoes andtramp movements

TOT AL COMMERCIAL CARRYINGS ON ROUTE 30

In thousands of long tons

Liner Total Towl Percent
Total general Bulk Nonliner general bulk of bulk

cargoes

1951u u un u u 366 263 102 851 263 953 78
1952 u u u u u 366 207 157 1 456 207 1 615 88

1953
u u u 454 130 324 1 065 130 1 389 91

1954 511 161 350 1 324 161 1 674 91
1955 u u

u 641 281 360 1 400 281 1 760 86

Obviously the water borne export foreign commerce of the United
States from the Pacific Northwest is a bulk type commodity trade

Inview ofUnited States flag vessels having captured large amounts

of liner cargoes in recent years
6

we must determine whether general
cargoes will continue to move at their present high level and whether
liners can reasonably expect to attract increasing amounts of bulk

type commodities

As to the movement of general cargo in this trade the record clearly
supports a finding of a moderate and steady increase in the foresee
able future

In view of the preponderance of bulk type commodities in the
Northwest an inaccurate measurement would result if in determining
adequacy of service in this trade we considered past and future liner

carryings of general cargo exclusively Our conclusion would be

equally erroneous if we considered all commercial carryings from
this area including the entire bulk movement in measuring adequacy
Bulk type commodities however must be considered to the extent

that they may reasonably be expected to be carried by liners Bloom

field S S Go Subsidy Routes 13 1 and 1 5 4 F M B 305
1953 Thus we must examine nonliner cargoes in the light of their

probable conversion to liner cargoes and in ascertaining this we rec

ognize the yardstick set forth in the above case at page 318 The
most valuable guide to measure adequacy of service in the future
is necessarily adequacy of service in the past modified to such extent

as may appear justified by the best available judgment as to what
the future may have in store It is with this in mind that we

e During the period 1951 1955 IncludIng the carryings made by States UnIted States
flag vessels carried 76 51 3 59 and 62 percent of total liner traffic annually Excluding
the cargoes carried by States United States flag vessels carried 59 43 45 54 and 33 per

cent of the total liner trafflc annually during the same period
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interpret this record The foregoing tables portray two uncontro

vertible facts commercial carryings by liners are increasing and bulk

cargoes are carried more and more by liners

Between 1951 and 1955 commercial carryings in this trade increased

approximately 15 percent annually and although we do not believe
that this record supports a finding that total liner commercial carry

ings will increase at the same rate we note that the record is con

vin ing as to the continued growth of liner movements out of the

Northwest Uncontradicted testimony on this point is to the effect

that a steady moderate increase in exports should continue and that
an increase of 55 000 tons per year the average annual increase

during the 1951 1955 period and less than ten percent of the 1955

figure would result in over 900 000 tons of commercial cargo moving
outbound via liners by 1960 or only slightly less than one and one

half times the commercial outbollnd movement in 1955 On the basis
of this record we believe that 900 000 tons of commercial liner cargo

may reasonably be expected to be offered in this trade by 1960 In

view of the rapid and steady increase of available bulk commodity
offerings in this trade and the ability of liners to carry large amounts

of bulk cargoes the projected annual increase of 55 000 tons per

year is certainly reasonable Ve feel that without the addition of

applicant s service American flag service would be inadequate
Although the above cargo projections would within a very few

years clearly support the additional 10 to 16 annu l sailings proposed
by States we do not rely entirely on such projeCtions We feel

that the realities and peculiarities of this trade here and now warrant

a finding of inadequacy We are cognizant of the comparatively high
participation of United States flag vessels in the present liner carry

ings 1 and we realize that if we were to apply a mechanical mathe

matical formula of 50 percent participation by United States flag
vessels in the liner trade as being tantamount to the statutory word

substantial a finding of inadequacy might not be warranted But

it has been firmly settled that the 50 percent test is but ageneral guide
and must not defeat more cogent factors On this very subj ct we

have previously held that this goal of 50 percent was intended

as a general guide with respect to the over all participation of United
States flag vessels and that other controlling considerations ought to

be specifically invoked when we deal with individual trade routes

Bloomfield S S Oo Subsidy Routes 13 1 and 21 5 4 F M B

349 352 1953 As to the over all participation of United States

flag vessels in QUI foreign commerce we take official notice of the fact

7See footnote 6
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that not more than 38 percent of our total liner foreign commerce

is carried in American flag bottoms In attaining this over all goal
of 50 percent United States flag participatioti in some trades may
well exceed 50 percent while on other routes because of the dictates
of realities adequate American flag participation may be substantially
less than 50percent

Inview of the tremendous and growing volume ofbulk commod
ities available in the Northwest the increasing ability of liners to

convert these bulk type cargoes to liner type the comparatively small
amount of free space on liners and the meager participation by
American flag vessels in this nonliner cargo movement we feel that
the Northwest Far East service without the 10 to 16 annual sail

ings of the applicant is not adequately served by vessels of United
States registry

Since we have determined that this trade is not now adequately
served the operation of additional United States flag vessels is neces

sarily in furthera ce of the purposes and policy of the Act and
whether the granting of the subsidy application would result in undue

advantage or undue prejudice is notin issue Bloomfield 2 reports
8upra Anwrican President Lines Calls Round The World Service
4 F M B 681 1955

Finally we consider the request of Coastwise that in this report or

in the operating differential subsidy contract if one is awarded we

specifically preclude States from trading between United States
Pacific ports and or Alaska and Canada without a prior hearing
under section 605 c of the Act There is nothing in this record to
indicate an int ntion on the part of States ever to undertake such

trading and at any rate as to future operations Coastwise has

adequate statutory protection
We thus conclude that section 605 c of the Act interposes no

bar to the subsidization of either or both of applicant s proposed
services As to the proposed Pacific coast Far East service how
ever even if other sections of the Act do not prevent an award of

subsidy to States subsidization covering the full range of such serv

ice will depend upon a determination by the Maritime Administrator
that applicant s proposed Pacific coast Far East service is essential
within the meaning of section 211 of the Act States Marine Corp
Subsidy Tn Continent Service 5 F M B 60 1956

Contentions of the parties not discussed herein have been con

sidered and found not related to material issues or supported by the
evidence
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No 790

ENCINAL TERMINALS ET AL

iJ

PAcmC WESTBOUND CONI ERENCE ET AL

Submitted June 11 1951 Decided June 21 1951

Action of Pacific Westbound Conference and the member liues thereof has

prevented common carriers from serving complainant ports at the same

rates as San Francisco in violation of section 205 of the Merchant Marine

Act 1936

Gerald H Trautman and William Sohwarzer for Encinal Termi

nals and Howard Terminal J Kerwin Rooney and Lloyd S Mc

Donald for City of Oakland acting by and through its Board of

Port Commissioners Port of Oakland Gerald H Trautman and

William J Ball for Parr Richmond Terminal Company and J

Riohard Townsend and O W Phelps for Stockton Port District

complainants
Allan E Oharles Joseph J Geary and Alan Niohols for Pacific

Westbound Conference and the individual members thereof re

spondents
John W Oollier for City of Oakland Eugene A Read for Oak

land Chamber of Commerce William Biddiok Jr and Monroe N

Langdon for City of Stockton J O Sommers for Stockton Chamber
of Commerce Frank Annibale for City of Alameda Stamey D

Whitney for Chamber of Commerce of the City of Alameda Thomas

M Oarlson and William J Ball for City of Richmond Miriam E

Wolf and Harold B Haas for State of California through its agency

the Board of State Harbor Commissioners for San Francisco Harbor

Dion R Holm and Riohard Saveri for City and County ofSan Fran

cisco and O R Niokerson for San Francisco Bay Carloading Con

ference interveners
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REPORT OF THE BOARD

CLARENCE G MORSE Ohairman BEN H GUILL Vice Ohairman
TROB E STAKEM JR Mem1Jer

By THE BOARD

This proceeding arises out of a complaint filed by Encinal Termi

nals Howard Terminal City of Oakland Parr Richmond Terminal

Co and Sto kton Port Districtdirected against Pacific Westbound
Conference the conference and the individual member lines thereof2

The complaint alleges that the conference s Overland Freight Tariff

No 3 Q applies only to certain named terminal ports including San
Francisco but does not apply to complainant ports that the confer

ence s Local Freight Tariff No l W with freight rates higher than

those in the Overland Tariff applies to both the named terminal ports
and to complainant ports that by failing to specify rates from Ala

meda Oakland Richmond and Stockton in the Overland Tariff

while at the same time extending such rates only to San Francisco

and the other terminal ports that tariff prohibits any member line

from accepting overland cargo at the compla inant ports
3 and that

such actions of the conference result in violation of sections 14

Fourth 15 16 17 and 36 of the Shipping Act 1916 the 1916 Act

section 205 of the Merchant Marine Act 1936 the 1936 Act Pacific

Vestbound Conference Agreement No 57 Agreement 57 and the

legal obligations of common carriers

The Chamber of Commerce of the City of Alameda City of Ala

meda City of Oakland City ofRichmond City of Stockton Oakland
Chamber of Commerce and Stockton Chamber of Commerce inter

vened on behalf of complainants The City and County of San Fran

cisco San Francisco Bay Carloading Conference ttnd the State of

California through its agency the Board of State Harbor Commis
sioners for San Francisco Harbor intervened on behalf ofrespondents

Hearing was held before ail examiner who issued a recommended

decision Exceptions to the recommended decision were filed by com

1Encinal Terminals operates port fac1l1t1es in Alameda California Howard Terminal
operates port fac1l1ties in Oakland Cal1fornia City of Oakland through its Board of Port
Commissioners represents the port of Oakland Parr Richmond Terminal Company
operates port fac1l1t1es in Richmond Cal1fornla and Stockton Port District operates port
fac1l1ties in Stockton California We recognize that complainants represent the ports
of Alameda Oakland Richmond and Stockton and throughout this proceedJng we there

for refet to complainants as compialnant ports
2See Appendix
Under the conference agreement all member lines are required to abide strictly by

conference tariffs and service by member l1nes Is restricted only to port coverage and
rates as set forth in su h tariffs
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plainants respondents and certain interveners replies to exceptions
were filed and oral argumentwasheld beforethe Board

The examiner concluded ahd found that the conference action com

plained of results in undue prejudiCe to complainant ports and undue

preference to San Francisco in violation of section 16 of the Act
and constitutes undue and unreasonable preference and prejudice 00
tw n different descriptions of traffic in violation of s ction 16 These

same actions were found to result in a violation of the unjust or

unreasonable provisions of section 17 of the 1916 Act and ofAgree
ment 57 he examiner found no violation of sections 14 Fourth 15

and 36 of the 1916 Act section 205 of the 1936 Act or the obligations
ofa COnlmon carrier

Our disposition of the case differs somewhat from the recommended
deCision of the examiner Exceptions taken and recommended find

ings not discussed in this report and not reflected in otir findings or

conclusions have been found not relevant or uimecessary for disposi
on f the proceedj g or not sup orted by the evidence

FINDINGS OF FACT

The conference maintains two tarifl s covering the trade served

Overland Freight Tariff No 3R and Local Freight Tariff No 1 X

pe Overland Tariff applies commodity rates on goods originating
in areas generally east of the Rocky Mountains called overland

cargo and overland territory and is applicable from San
Francisco Los Angeles and Long Beach CaliforIia Portland

Oregon Seattle T co a and Longview Washington and Vancouver
BFitis CqJ mbi to Yokahama Kobe Osaka IIongkong lanila

nd other ports as showntherein The west coast ports are designated
Terminal Ports and ra es in the tariff apply to overland cargoes

lIloving t rollgh thqse ports The tariff does not and has never

provided th rates from Oakland Alameda Richmond or Stockton
rh al Ta iff applies commodity rates on goods originating

in areas ge erally west of the Rocky Mouptains called loc l c rgo
and 10001 territory is applicable from the same terminal ports
as above andby Rule 9 is further applicable from the nonterminal

pOrts of O k1and Alameda Richmond and Stockton by direct call

or by transshipment at vessel s espense Thus the rates in the Local
Tariff apply to local cargpes moving thrqugh the tenni al and non

terminal ports
T freight rates in the Overland Tariff app icable hnly to the

terminal ports are lower than the ra on the same commodities hi

the Local Tariff With respect to 45 76 percent of the total volume
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of overland cargo that oved in 1955 the overland ocean freight
rates averaged 7 20 per ton less than the local rates on the same com

modities Furthermore undeIth Overland Tariff the rail andwater

carriers absorb generally on a 5050 basis the cost of loading un

loading and or wharfage charges at termilports NO slfch absorp
tion is made with respect to local cargoes moving under the Local

Tariff
The Overland Tariff does not contain rates applicable to overland

cargoes moving hrough cOJnplainant ports and because of the con

ference requirement that all member lines abide strictly by the terms

of the conference tariffs if an individual line should accept such

cargoes at the complainant ports the higher local rates without ab

sorption of terminal charges would have to be assessed
On at least ope occasion cargo which 0riginateQ iloverland terri

tory moved through one of the complainant ports but because of the

provisions of the Overland Tariff wascharged the higher l al rates

Complainants have in the past requested the conference to e tend
the Overland Tariff so as t permit the member lines at their option
to load overland cargo at complainant ports and a few shippers have
made similar requests At conference meetings certain members voted
for adoption of such requests and some lines voted for adoption for
a trial period of one year The final conference action in each in
stance by two thirds or greater vote was denial of the requests

Testimony of individual respon ent lines showed varying positions
as to appliclltion of overland rates to complainant ports Some were
in sympathy with the desires of the complainant ports and if theiI
vessels were loading local cargo at such ports they would also load
overland cargo if the rates applied depending on the character of
the cargo the type of stowage required and upoilcompetitive condi
tions Some would welcome the option of accepting certain types of
overland cargo at GQmplainant POrts at overland rates if they could
retain control over the routing and prevent diversion and increased
costs

Complainant ports and terminal operators are located on harbor

development and improvement projects authorized by Congress in
the San Fr ncisco Bay area Each provides all the facilities and
s i required for loading and unloading vessels and s ch fa
cilities and services are adequate and suitable for handling all the
cargo here involved In view of our final disposition of this pro
eeeding we find it unnecessary to make further findings of fact

This 4CS 78 percent eonltltuted the ten major overlAnd eomiDodlttel whiCh moved tD1915lS
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DISCUSSION AND CONCLUSIONS

We find section 205 of the 1936 Act to be directly applicable to the

facts developed in this proceeding That section reads

Without limiting the power and authority otherwise vested inthe Commission
it shall be unlawful for any common carrier by water either directly or in

directly through the medium of an agreement conference association under

standing or otherwise to prevent or attempt to prevent any other such carrier

from serving any port designed for the accommodation of ocean going vessels

located on any improvement project authorized by the Congress or through it

by any other agency of the Federal Government lying within the continental

limits of the United States at the same rates which it charges at the nearest

port already regularly served by it

It is beyond dispute that complainant ports constitute ports de

signed for accommodation of ocean going vessels located on any im

provement project authorized by the Congress or through it by any

other agency of the Federal Government lying within the conti

nentallimits of the United States and areentitled to the protection
of section 205 San Francisco and complainant ports are closely
adjacent in the San Francisco Bay area and are directly competitive

I

for cargoes moving through the Bay area San Francisco clearly is

the nearest port already regularly served under the Overland Tariff

within the meaning of section 205 5 Ifconcerted action of the con

ference prevents or attempts to prevent any common carrier by
water from serving complainant ports at the same rates which it

charges at the nearest port already regularly served by it San
Francisco su h action is un awfuI

The record fully supports a finding that the existing Overland
Tariff through its application of the loweroverland rates solely to the

terminal ports including San Francisco prohibits any individual

member line from serving complainant ports at overland rates If

cargo from overland territory should move through complainant
ports the existing tariffs wOldd require the application of the higher
local rate In the past some lines favored extension of overland

rates to complainant ports but conference action prevented any such

extension The testimony showed that certain lines would extend

some degree of service to complainant ports but were prevented by
the terms of the Overland Tariff As the Overland Tariff now is

worded individual lines are prevented in the future from extending
any service to complainant ports at the overland rates The conclu

5 We need not tn this proceeding and do not consider the effect of section 205 in a

8 tuatlon where the ports considered might be morewid ly separ ted t an the particular

ports here involved
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sion is inescapable that the Overland T riff since its inception has

prevented and unless modified wll continue to prevent any indi
vidual member line from serving complainant ports at the overland

rates now effective from San Francisco We think such action is pre
cisely the type of agreement conference association and under

standing which is declared unlawful under section 205

The only previous decision in which the Board or its predecessors
have directly considered the applicability of section 205 was Swn

Maid Raisin Growers Asso v Blue Star Line Ltd 2 U S M C 31
1939 In that case the Maritime Commission found no violation

of section 205 beca se the conference agreement therein considered
did not prevent any carrier from serving any port jt desired to
serveit expressly authorized individual carriers to establish rates

from Other ports not designated as terminal ports subject to the
oondition that such rates would not be lower than those in effect
from terminal ports

The Sun Maid decision in no way conflicts with our findings herein
If the conference tariff here involved contained any provisiOn which
would allow a member line to extend overland rates to complainant
ports we could find no violation of section 205 Aprovision similar
to that approved in the Sun Maid case would be in conformity with

our findings herein Jt is the lack of any such provision which leads
to our conclusion in thisproceeding

Section 205 does not authorize us to require an individual carrier to

extend any service toparticular ports and our limited conclusions
herein do not place such a requirement on any carrier Section 205
and our conclusions herein are directed only to conference action
which prevents an individual common carrier from extending
service to complainant ports at the same rates applicable from San
Francisco 6

In view of the clear and unamhiguous language of section 205 and
the undisputed fcts developed herein the arguJIlents advanced by
the conference lines and their supPOrling interveners that section
205 does not lapply to the facts in this proceeding are not convincing

In view of our disposition of this proc eding under section 205
we find it unnecessary to consider whether espondents action re

sulted in undue prejudiCe or preference between localities or between
different descriptions of traffic in violation Of section 16 of the 1916
Act 01 were unjustly discriminatory or unjust or unreasonable in
violation of section 17 We further find it unnecessary to consider

oWe need not in this proceeding and do not consider the conditions unoer which an

individual carrier in its discretion may elect to serve complaInant ports
5 F M B
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the allegations of violations of sections 14 Fourth 15 and 36 of the

1916 Act or the obligations ofa commo carrier

We find and conclude that the action of the conference a d its
member lines has prevented common carriers from serving com

plainant ports at the same rates as San Francisco in violation of
section 205 of the 1936 Act Respondents will be expected to modify
the Overland Tariff so as to permit member lines within their individ

ual discretion to serve complainant ports at the same rates applicable
from San Francisco

An appropriateorder will beentered

G F M B
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APPENDIX

AMERICAN MAIL INE LTD
AMERICAN PRESIDENT LINES

LTD

DAIDO KAIUN KAISHA LTD

Daido Lin

DE LA RAMA LINES
The pe La R Steamship Co Inc

The Swedish East Asia Co Ltd

The Ocean Steamship Co Ltd

The China Mutual Steam Naviga
tion Co Ltd

Nederlai1dsche Stoomvaarl Maat

schappij Ocean NV

ISTHMIAN SrrEAMSHIP COMPANY

JAVA PACIFIC npEGH LINE8
N v Stoomvaart Maatschapplj

Nederland
KoninklUke Rotterdamsche Lloyd

N V

Skibsaktieselskapet Arizona

Skibsaktieselskapet Astrea

SkibsaktieselskapetAruba
SkibsaktieselskapetNorueia

Skibsaktieselskapet Abaco

AjS Atlantica
KLAVENESS LINE

Skibsaktleselskapet Sanptad
Skibsaktleselskapet Solstad
Sklbsaktleselskapet Siljestad
DampsJdbsaktieselstabet Interna

tional

F ld B

kibsaktieselskapet Mandeville

Skibsaktieselskapet Good ill

KNUTS N LIN

Dampskibsaktleselskapet Jeanette
Sk nner

Skibsaktieselskapet Pacific
Skibsaktieselskapet Marie Bakke

Dampskibsaktieselskapet Golden

Gate

Dampskibsaktieselskifpet Lisb th
Skibsaktif selskapet Ogeka

NIPPON YJSEN KAISHA N Y K

LINE
PACIFIC FAR EAST LiNEl iNC

PACIFIC ORIENT EXPRESS

LINE
Skipsaktieselskapet Nordhelm

Skipsaktieselskapet Vito

Skipsaktleselskapet Kirkoy

Skipsaktleselskapet Skagerak

DUlev Simonsen Lines

Transatlantic Steamship Company
Ltd of Gothenburg

PACIFIC TRANSPORT LINES INC

STATES MA INE CO PORATION

STATES MARINE CORPORATION

OF DELAWARE

STATES STEAMSHIP CO
WATERMAN STEAMSHIP COR

PORATION

I
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DAMPSKIBSSELSKABET AF 1912
AKTIESELSKAB AKTIESELS
KABET DAMPSKIBSSELSKA
BET SVENDBORG

A P Moller Maersk Line
BANK LINE LTD

COMPAGNIE DE TRANSPORTS

OCEANIQUES
ELLERMAN BUCKNALL ASSOCI

ATED LINES

American Manchurian Line
FERNVILLE FAR EAST LINES

Fearnley Eger and A F Klave

ness Co A S

Skibsaktieselskapet Varild

Skibsaktieselskapet Marina

Aktieselskabet Glittre
Dampskibsinteressentskabet Ga

ronne

Skibsaktieselskapet Sangstad
Skibsaktieselskapet Solstad

Skibsaktieselskapet Siljestad
Dampskibsaktieselskabet Interna

tional

Skibsaktieselskapet Mandeville

Skibsaktieselskapet Goodw1ll

IVARAN LINE

Aktieselskapet Ivarans Rederi
Skibsaktieselskapet Igade
A S Lise

Ivaran Lines Far East Service
KAWASAKI KISEN KAISHA LTD

KOKUSAI LINE

linoKaiun Kaisha Ltd

Mitsubishi Kaiun Kaisha Ltd

MITSUI STEAMSHIP CO LTD

OSAKA SHOSEN KAISHt LTD

PRINCE LINE LTD

SHINNIHON STEAMSHIP CO

LTD

WILHELMSENS DAMPSKIBSAK

TIESELSKAB
A S Den Norske Afrika Og Aus

traliel1nie

AjS Tonsberg
A S Talkfart I A S Tapkfart IV

AjS Tankfart V AjS Tankfart VI

YA ASHITA KISEN KAISHA
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At a Session of the FEDERAL MARITIME BOARD held at its
office in Washington D C on the 27th day of June A D 1957

No 790

ENCINALTERMINALS ET AL

lJ

PACIFIC WESTBOUND CONFERENCE ET AL

This case being at issue upon complaint and answer on file and hav

ing been duly heard and submitted by the parties and full investiga
tion of the matters involved having been had and the Board on the
date hereof having made and entered of record a report stating its
conclusions and decision thereon which report is hereby referred to
andmade apart hereof

It is ordered That respondents Pacific Westbound Conference and
the member lines thereof be and they are hereby notified and re

quired to abstain rom action herein found to be in violation of section
205 of the Merchant Marine Act 1936 and
It is further ordered That respondents be and they are hereby re

quired within 15 days from the date of service of this order to modify
their Overland Tariff in a manner consistent herewith

By THE BOARD

Sgd JAMES L PIMPER

Secretary
5 F B M



DEPARTMENT OF COMMERCE

MARITIME ADMINISTRATION

No S 61

AMERICAN PRESroNT LtNES lim AND LYKES BROS STEAlISHIP Co

INC AGREEMENT No 8061 APPORTIONHENT OF RUBBER SHIP

ENTS ORIGINATING IN THAILAND

Submitted June 27 1957 Decided July 5 195

Temporary approval previously granted American Presideilt Line Ltd and

Lykes Bros Steamship Co Inc to participate in Agreement 8061 to be

withdrawn 60 daYS from date hereof If agreement lllOdified so as to

provide that United States dag lines carry at least 34 5 percent of cargoes

covered thereby approval to participate in the pool will be granted

Vern OountryfniLn for American President Lines Ltd

Odell Komirwrs for Lykes Bros Steamship Co Inc

Edward Schmeltzer as Public Counsel

REPORT OF THE ACTING ADMINISTRATOR

American President Lines Ltd APL and Lykes Bros Steam

ship Co Inc Lykes both holders of operating differential subsidy

agreements with the Federal Maritime Board are parties to Agree
ment No 8061 duly approved by the Board on February 29 1956

This agreement provides for the apportionment of rubber shipments
from Thailand Siam to the United States among members of the

Siam New York Conference 1 Under the terms of the agreement
the United States flag linesAPL Lykes and Isthmian Steamship
Company Isthmian are allocated 17 5 and 12 5 percent respec

tively of such shipments or a total of 34 5 percent
As subsidized operators APL and Lykes may participate in the

1 fpmbers of the Slam New York Conference include three American linps APL L ke8

Ilnd Isthmian and nine foreign fiat lineA lAthmfan 18 not presently Buhsfdlzed

5 M A 323
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pool only wi h the consent of the Administrator 2 and in granting or

withholding such approval consideration will be given as to whether
such agreements contravel e or may reasonably be expected to operate
so as to contravene the purposes policy orprovisions of the Merchant
Marine Act 1936 the Act On February 29 1956 APL and Lykes
were a thorized to participate temporarily in the pool pending a final
determination by the Administrator after hearing as to whether
such participation would contravene or might operate so as to con

travene the purposes policy or provisions of the Act

Hearing was held on March 20 1957 and on May 28 957 the
examiner served his recommended decision in which he concluded that
the parlicipation in the pooling agreement by APL and or Lykes
would not contra velie the purposes policy or provisions of the Act

Public Counsel excepted to the exiuniner s decision on the ground
that unless the agreement were modified so as to guarantee at least
34 5 percent of the rubber to the three American flag carriers col

lectively approval of participation in the pool might well operate
so as to contravene the purposes or policy of the Act Replies to

exceptions werenot filed
The record is clear that Lykes relatively infrequent sailings in this

trade together with the comparatively small volume of rubber mov

ing from Siam to the Gulf may prevent Lykes from attaining its
fullportion f the cago Ul er the agreement For example in 1956
Lykes carried less than one haH its authorized share or only 2 38
percent of the cargo with the result that the amount carried by
American flag lines was 163 percent less than the pool quota of 34 5

percent Thus in order to insure the carriage of 34 5 percent of
rubber in American bottoms which the greement authorizes when

Lykes is unable to carry its full share that portion not carried by
Lykes must be allocated to either Isthmian orAPL

An agreement which places a ceiling on the amount of cargo that
can be lifted by United States flag lines without guaranteeing them
a minimum is llot commensurate with the purposes policy and pro
vi ions of the Act Therefore the temporary approval granted to
APL and Lykes on February 29 1956 will be withdrawn 60 days
from the date hereof If within sHch time however the agreement
is amended so as to provide that American flag vessels will carry not
less than 34 5 percent of the cargo covered by the agreement APL and

Lykes shall b authorized under Article 11 18 c of Operating
Differential Subsidy Agreements F IB 12 and l1Cc 62431 re

spectively to participate in Agreement No 8061

JArticle II 18 C of the respective operating differential subsidy agreements

5 M A
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No S 61

AMERICAN PRESIDENT LINES LTD AND LYKES BROS STEAMSHIP CO
INC AGREEENT No 8061 ApPORTIONMENT m RUBBER SHIP
MENTS ORIGINATING IN SIAM

MODIFICATION OF REPORT OF THE ACTING ADMINISl RATOR

In the report herein of July 5 1957 it was stated that unless the

parties amended Agreement No 8061 so that the American flag ves

sels would carry not less than 34 5 percent of the cargo covered by
the agreement the temporary approval granted to American Presi

dent Lines Ltd APL and Lykes Bros Steamship Co Inc

Lykes on February 29 1956 would be withdrawn 60 days from

the d3lte of the report
Counsel for APIhas requested that the effective date of the with

drawal ofthe temporary approval be delayed due to the physical diffi

culties involved in amending Agreement No 8061 and filing it with

the Federal M aritime Board for approval all within the time speci
fied in the report Connsel for Lykes join in this request

Upon consideration of the foregoing the time for withdrawal of

the temporary approval referred to in the last paragraph of the

report is hereby changed from 60 to 90 days
5 M A
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No 744

TERMINAL RATE STRUCTURE PACIFIC NORTHWEST PORTS

ubmitted August 6 1951 Decided A ugust 13 1951

Handling and service charges incurred between point of rest and ship s hook

must be ass ssedby terminal operator against party receiving benefit

ther from but may be billed to and collected from the vessel in the first

instance

Robert W Graham for Northwest Marine Terminal Association
and members thereof

AllenQ Daw8on as Public Counsel

REPORT OF THE BOARD ON PETITION FOR REARGUMENT IN PART

CLARENCE G MoR8E Ohairman BEN H G LL Vice Ohairman TH08
E STAKEM JR JfeR lJ3r

By THE BOARD

The report and order of the Board hereIn were served on June 29
1956 5 F M B 53 Respondents Northwest Marine Terminals

Association and its members filed a petition for reconsideration and

reargument of that report and order By order of June 21 1957

that part of the petition which requested clarification of certain

language in the report was granted and the rem inder of the petition
was denied Oral argument was held on August 6 1957 Public

Counsel appeared in support of pe itioner s position and no party
appeared in opposition

The clarification which petitioners request relates to the assessment

of handling and service charges under the Freas Formula Our re

port requires that such charges be assessed against the party for whom

under the contract of affreightment they have been incurred Thus

where the contract of affreightment involves a tackle to tackle rate

handling and service charg incurred between point of rest and

326 5 F M B
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ship s hook outbound and between ship s hook and point of rest

inbound are incurred for the benefit of the shipper or consignee and

in view of the language in the report sllch charges must be assessed

against the shipper or consignee Petitioners argue that since they
are not parties to the contract of affreightment they are unable in

any given case to determine the party ultimately liable for such

assessments and suggest that our report be clarified so as to allow
the terminal operators in every case to collect the handling and
service charges from the carrier who in proper instances will col
lect therefQr from the shipper orconsignee

Although we feel that the rule as stated in the earlier report would
allow the petitioners to so operate in the interests ofclarity the report
is hereby amended so that in every case the terminal operator may
bill and collect from the vessel and in instances where the charges
are incurred for the benefit of the cargo the carrier shall bill and
collect such charges from the shipper or consignee

5 F M B
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DOCKET No 765 SUB No 1

IN I HE MATTER OF THE NOTICE OFPROPOSED RULE MAKING BUSINESS

PUACTICES OF FREIGHT FORWARDERS 46 CFR PART 244

S bmitted June i5 1951 Decided August 13 1951

The Board has jurisdietionto issue rules regarding busines practices of

freight forwarders Petition to dismiss rule making proceeding denied

J Richard Townsend for Pacific Coast Ocean Freight Forwarders

Conference Pacific Coast Customs and Freight Brokers Association

and Los Angeles Customs and Freight Brokers Association Inc

Gerald H Ullman for New York Foreign Freight Forwarders and

Brokers Association Inc Benjamin M Altschuler for Customs
Brokers and Forwarders Association of America Inc and Robert

Eikel for Texas Ocean Freight Forwarders Association petitioners
Robert E Mitchell Edward Aptaker Richard J Gage andEdward

Sch11U3ltzer as Public Counsel

REPORT OF THE BOARD ON PETITION TO DISMISS

BEN rHo GUILL Vice Ohairman and Tnos E STAKEM JR lJle1nbe

By THE BOARD

Notice was published in the Federal Register of March 19 1957

of the institution of a proposed rule making proceeding under sec

tions 15 16 17 and 21 of the Shipping Act 1916 the 1916 Act

section 204 of the Merchant Marine Act 1936 the 1936 Act section

19 of the Merchant Marine Act 1920 the 1920 Act and section 4

of the Administrative Procedure Act APA The proposed rules

are ro modify the Board s General Order 72 15 F R 3152 18 F R

8807 which relates to the business and practices of freight for

warders to further clarify defi11itions therein and to eliminate

328 5 F M B



PROPOSED RULES GOVE NING FREIGHT FORWARDERS 329

certain practices which may be unjust or unreasonable or otherwise

in violation of the 1916 Act

Petitions were filed to dismiss the proceeding on the ground that

the Board lacks jurisdiction to adopt the proposed rules The peti
tions are based primarily on the grounds 1 that the Board has

no rule making authority under the provisions of the 1916 Act

2 that section 204 of the 1936 Act confers no authority On the
Board to issue Tules under the 1916 Act 3 that even if the Board
has rule making authority under the 1916 Act It has no such au

thority with respect to brokers and the payment of brokerage and
4 that even if the Board has rule making authority under the

1916 Act with respect to brokers and the payment of brokerage such

authority cannot be exercised without a finding of a violation of

that Act Replies to the petitions were filed by Public Counsel

andoral argument washeld
Section 2 c of AIA defines a rule as the whole or any part of

any agency statement of general or particular applicability and
future effect designed to implement interpret or prescribe law or

policy Action of the Board which implements interprets
or prescribes law or policy for the future whether such aotion is of

general or particular applicability is rule making under the APA

While the 1916 Act contains no express language granting general
rule making power to the Board uch substantive authority has been

oonferred by section 204 of the 1936 Act Oarrier Imposed Time

Limits For Freight Adjustments 4 F M B 29 32 1952 1

Section 204 a of the 1936 Aot transferred to the Maritime Com
mission the Board s predecessor all the functions powers and

1 In view of our finding that section 204 gives the Board general rule making power with

respect to the regulatory provisions of the 1916 Act it is unnecessary here to determine
whether the 1916 Act itself despite the lack of express statutory language necessarlly
Includes the power to make rules in aproper proceeding In view however of the language
of the Supreme Court in Oali ornia v United States 320 U S 577 1944 we think such
rule making power is implicit in the regulatory powers vested in the Board The court

therein stated at page 582
HaYing found violations of it 16 and 17 the CommiSSion was charged by law with the

duty of devising appropriate meaDS for their correction Explicit formulation of
duties owed by a business subject to legal regulation is desirable if indeed not necessary

Only thus can it avoid the hazards of uncertainty whether its attempted compliance with

an undefined requirement of law is in fact compliance Neither industry nor the com

munity which it serves is benefited by the explosion of intermittent lawsuits for determ n

inr the relative rights of conflicting interests What more natural for the Commission
having found disobedience of the law against discriminatory and unreasonable practices
than to define the outer bounds of practices that would not be unreasonable nor

discriminatory
As the administrative agency charged under the 1916 Act with the regulation of the

shipping Industry we think the Board has the power where practices in conflict with

regulatory provisions of the 1916 Act are found to issue rules prohibiting such practices

5
F M B
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duties vested in the former United Sta Shipping Board by th

Shipping Act 1916 and provides
The Commission Is hereby authorized to adopt all necessary rules aod

regulations to carry out the powers duties and functions vested in it by this

Act

Under section 204 b the Board now has authority to adopt rules

and regulations to carry out the powerS duties and functions vested

in it under the provisions of the 1916 Act To the extent therefore

that the 1916 Act vests powers and duties in the Board to regulate
the activities of freight forwarders the Board has authority to pro

mulgate rules and regulations with respect to the business practices of

forwarders

Although the Board has held that brokers are not other persons

subject to this Act within the meaning of section 1 of the 1916 Act

Inre Gulf Brokerage And Forwarding AIjreements 1 U S S B B

533 1936 the Board and th courts have clearly held that for

warders are other persons dthin the meaning of section 1 and are

thereby subject o applicable regulatory provisions of the 1916 Act

New York Freight Forwarder Investigation 3 U S M C 151

1949 U S v American Union Transport 327 U S 437 1946

The rules proposed herein will regulate business practices of freight
forwarders including the collection of brokerage fees by freight
forwarders and the payment of brokerage fees by common carriers

by water The propoSed rules require the registration of forward rs

and not brokers they will regulate brokerage practices of forwardeI1
and carriers both of which are subject to the regulatory provisions
of the 1916 Act We therefore see no merit in the arguments ad

vanced by petit oners that the Board lacks jurisdicti n to issue the

proposed rules pe use the regulatory proyisions of the 1916 Act d

not apply to brokers or to brokerage payments
In addition to the gener l rule making power vested in tlle 30ard

by section 204 of the 1936 Act section 17 of1the 1916 Act by express

language grants authority to the Board to promulgate the p rlicular

rules herein propos The applicable portin of that SectiOI sta

Every such carrier and every other person subject to this act shall establish

observe and enforce just and reasonable regulations and practices relatin
to or connected with tli rece1 ng handling st6r g or d liverini of prope rlf
Whenever the board ft ds that any such regulation or practice is unjust o n

reasonable it may determine prescribe and order enforced n just and reason

able regulation or practice

The activities of forwarders including the collection of brokerage
payments are intimately connected with the receiving handling
storing or delivering of property within the meaning of section 17

F M H
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The direct applicability of section 17 to the activities of freight
forwarders was noted by the Supreme Court in U S v A1nerican

Union Transport sUlpra at p 449

The purpose of 17 in relevant part is to provide for the establishment

observance and enforcement of just and reasonable regulations and practices

relating to or in connection with the receiving handling storing or delivering

of property By the nature of their business Independent forwarders are

intimately connected wi h these various activities Here again unless the

Commission has jurisdict on over them it may not be able effectively to arr

outthepolicy of the Act

The Board nd its pr ecessors many times have promulgated
rules hich implement intel pr t or prescribe law or policy for the

future Intercoastal Rate Investigation 1 U S S B 108 1926
Associated Jobbers Mfrs v Am Hawaiian S S 00 et al 1

U S S B 198 1931 Storage of import Property 1 U S M C 676

1937 and have directed such rules expressly to the practices of

freight forwarders Netv York Freight Foru a1 der Investigation

supra
We find that the Board by virtue of section 204 of the 1936 Act

has general rule making authority under applicable regulatory pro

visions of the 1916 Act to issue the rules proposed herein We

find further that the power vested in the Board under section 17

of the 1916 Act to determine prescribe and order enforced just and

reasonable regulations or practices relating to or connected with

the receiving handling storing or delivering of property expressly
grants power to the Board to promulgate such rules

Much of petitioners argument is directed to the issue of whether

practices which are prohibited under the proposed rules are violative

of substantive provisions of the 1916 Act and to the extent to which

the Board must make findings of violations of that Act as a pre

requisite to issuance of rules We think suchargnmentsa e pre
mature

At this stage of the proceeding the rules are qnly proposed
they arenot in any way final orbinding on any party They have been

proposed on the basis of experience developed in numerous prior
formal proceedings involving brokerage and forwarding practices
and upon a preliminary investigation in connection with Docket

No 765 Investigation of Practices Operations Actions and Agree
ments of Ocean Freight Forwarders and Related Matters instituted

by order of the Board datOO October 6 1954 and now pending In

the present proceeding the Board has done no more than notify all

interested parties that certain business practices of forwarders may

be in conflict with stated provisions of the 1916 Act and has proposed
5 F M B
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rules to correct such practices WritJten views and suggestions from

interested parties have been solicited and are dueon or before August
30 1957 What findings may he made ultimately and the form of

the rules which may be issued finally are not known At this time

it is pure conjecture on the part of petitioners to assume that proper

findings will not be made or that proper procedures leading to such

findings will not be followed Arguments directed to the merits

of the proposed rules or conjecture as to the procedural steps which

will be followed in adopting the rules ate not germane to the question
of the Board s jurisdiotion to issue such rules

In conclusion we find that the Board has jurisdiction to issue

rules regarding business practices of forwarders The petitions to

dismiss the proceeding are denied
5F M B
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No 785

D J ROACH INC

V

ALBANY PORT DISTRICT ALBANY PORT DISTRICT COMMISSION AND

CARGILL INCORPORATED

Su bmitted September 10 1957 Decided October 18 1957

No violation of Shipping Act 1916 found Complaint dismissed

Robert Furness for complainant
R Grawville Gurry Frederick M Dolan and Daniel H Prior Jr

for Albany Port District and Albany Port District Commission and
Weston B Grimes for Cargill Incorporated respondents

Robert E Mitchell Edward Aptaker and Robert J Blackwell as

Public Counsel
REPORT OF THE BOARD

CLARENCE G MORSE Ohairman BEN H GUILL Vice Ghai1man

THOS E STAKE1JR Member

By THE BOARD

This case arises from a complaint filed under section 221 of the

Shipping Act 1916 the Act by D J Roach Inc a stevedore

against the Albany Port District the Albany Port District Commis
sion State respondents and Cargill Incorporated Cargill
alleging that respondents as persons subject to the provisions of the
Act have entered into an agreement which provides for an exclusive
preferential working agreement controlling regulating preventing

1This section authorizes the tiling by any person of a complaint alleging aviolation of
the Act and if proved permits recovery of reparation for any injury resulting therefrom
Whether complainant is within the class of persons for whose protection the Act was de
signed is immaterial There is no reason for giving the statutory remedy section 22
a procedural narrowness that would preclude the Board from utili ing the complaint ot
a third party to correct violations of the act IBthmian S S 00 v United
States 53 F 2d 251 S D N Y 1931
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or destroying competition thereby subjecting complainant to 1

undue prejudice in violation of section 16 First of the Act and 2

unjust and unreasonable regulations relating to receiving handling
or storing of property in violation of section 17 of the Act Since
the alleged agreement was effectuated prior to its approval by the

Board complainant alleges a violation of section 15 of the Act

The gravamen of the complaint is that Since the State respondents
as owners and operators of terminal facilities in Albany and Cargill
as operator of a terminal facility used in the grain trade in Albany
agreed that only one stevedore would be employed in the loading of

grain ships there and that the services of complainant in connection

therewith would be terminated 1 the parties unduly preferred
complainant s competitor and unduly prejudiced complainant and

2 the regulations providing for the employment of but a single
stevedore constitute unjust regulations relating to the receiving
handling and storing of property

The examiner concluded that the conduct of respondents was not

violativeof the Act and recommended thatthe complaint be dismissed

Only complainant who did not file a brief took exceptions to the

examiner s recommended decision Although Cargill did ot file

exceptions upon oral argument it contended that it wassolely respon
sible to the Secret ry of Agricuiture under the provisions of the

United States Varehouse Act 7 U S C 241 as a licensee thereunder

and not subject to the jurisdiction of this Board
Ve agree with the examiner s conclusion that the complaint should

be dismissed As to the issue of jurisdiction over Cargill we agree
that the Warehouse Act which relates to the storage of grain as

opposed to its movement in no way limits the jurisdiction conferred

upon this Board by the Shipping Act 1916 Thus whether Cargill is

subject to our jurisdiction depends upon whether its activities re such

as to bring it within the definition of an other person contained in

section 1 of the Act 2 It has long been held tha a person engaging in

terminal activities is such an other person State of Oalifornia v

United States 46 F Supp 474 N D Cal 1942 affd 320 U S 577

1944 This record establishes that Cargill leases and operates
together with its grain elevator loading galleries chutes and other

paraphernalia which since they constitute the only means by which

grain vessels operating as common carriers by water in our interstfte

and foreign commerce are loaded at Albany must be classified as

2 In BaZtimore cl O R 00 v Urntecl States 201 F 2d 795 3d Cir 1953 a railroad
subject to the jurisdiction of the Interstate Commerce Commission was held to be subject
to the jurisdiction of the Board as to terminal facilities furnished in connection with

ommon carriers by water
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terminal facilities As operator thereof Cargill i a terminal operator
and is subject to the provisions of the Act and to the jurisdiction of

this Board

This record reflects a situation in which Cargill held itself out to

perform and through contracts with vessels agreed to perform
stevedoring services and merely subcontracted certain of its stevedor

ing operations to other stevedoring contractors who in turn performed
the work for Cargill and not for the ves3el or the cargo Ve are un

able to find therefore that the refusal to employ complainant was a

violation of section 16 First of the Act Likewise on this record we

are unable to find that the employment of one stevedoring subcon
tractor to the exclusion of complainant constitutes an unreasonable

regulation or practice in connection Tith the receiving handling or

storing ofproperty under section 17 of the Act
It is also clear that the joint decision of respondents to terminate

complainant s services in connection with grain stevedoring did not

constitute an agreement fixing or regulating transportation rates or

fares giving or receiving special rates accommodat ions or other spe
cial privileges or advantages controlling regul ating preventing or

destroying competition pooling or apportioning earnings losses or

traffic alloting ports orrestricting or otherwise regulating the number
and character of sailings between ports limiting or regulating in any
way the volume or character of freight or passenger traffic t be

carried Or in any manner providing for an exclusive preferentital or

cooperative working arrangeinent section 15 of the Act There

has been no showing that such decision of the respondents in any way
affects transportation rates or fares competition between shippers
carriers or other afforded protection by the Act allotment of ports
limitations on the volume of passengers or freight or the transporta
tion by water of persons or goods

We note that the lease agreement between the State respondents and

Cargill may be one within the purview of section 15 of the Act and if

so its effectuation by the parties prior to approval by the Board would
be violative of that section T4is matter was not pr sented to us for

adjudication however Regarding this lease agreement we will take
such further action under the Act as may be appropriate in light of
all the surrounding circumstances

An order dismissing the complaint will be issued
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CORRECTED ORDER

At a Session of the FEDERA MARITIME BOARD held at its

office in Washington D C onthe 31st day ofOctoberA D 1957

No 785

D J ROACH INC

V

ALBANY PORT DISTRICT ALBANY PORT DISTRICT
COMMISSION AND CARGILL INCORPORATED

This proceeding being at issue on complaint and answer on file and

having been duly heard and submitted by the parties and full inves

tigation of the matters and things involved having been made and

the Board on October 18 1957 having made and entered of record a

report stating its decision and conclusions thereon which report is

hereby referred to and made a part hereof

It is ordered That the complaint herein be and it is hereby dis

missed
By THE BOARD

Sgd JAMES L PIMPER

Secreta1Y
I
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No 788

ASSOCIATED BANNING COMPANY ET AL

V

MATSON NAVIGATION COMPANY Err AL

No 796

HOWARD TERMINAL

V

MATSON NAVIGATiON COMPANY ET AI

No 798

IN THE MATTER OF AGREEMENT No 8095 BETWEEN TILE CITY OF OAK

LAND AND ENCINAL TERMINALS AND AGREEMENT No 8095 A BE

TWEEN ENCINAL TERMINALS AND MATCINAL CoRPORATION

S1tbmitted August 13 1957 Decided October 31 1957

Agreement No 8063 not a true copy nor a true and complete memorandum of the

agreement between Matson Navigation Company and Encinal Terminals as

required by section 15 of the Shipping Act 1916 and approval granted on

April6 1956 withdrawn

Matson Navigation Company and Encinal Terminals have violated section 15

of the Shipping Act 1916 in carrying out an agreement prior to approval
by the Board

Agreement No 80951 not shown to be unlawful or detrimental to the commerce

of the United States and is approved
Encinal Terminals and the Port of Oakland have violated section 15 of the

Shipping Act 1916 in carrying out Agreement No 8095 prior to Board

approval
Agreement No 8095A 1 to which Matcinal Corporation is a party is not ap

proved pursuant to section 15of th Shipping Act 1916
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OdeU Kominers and J Alton Boyer for Associated Banning Com

pany et al

Allan P Matthew Gerald H Trauflman Frederic A Sawyer and

William W Schwarzer for Howard Terminal

J K eNoin Rooney and Lloyd S JIacD01wld for Board of Port Com

missioners of the City of Oakland California

Alvin J Rockwell and John M Naif Jr for Matson Navigation
Company andMatson Terminals Inc

Eugene D Bennett and Donald G McNeil for Encinal Terminals

Gilbert O Wheat Harry L Flaehl Jr and Tom Killefer for Mat

cinal Corporation
R bert E J itchell Edward Aptaker and Allen O Dawson as Pub

lic Counsel

REPORT OF TIn BOARD

CLARENCE G MORSE Chai11Wn BEN H GUILL Vice Ohairlnan TI WS

E STAKElI JR Member

By THE BOARD

On January 9 1956 Matson Navgiation Company Matson and

Encinal Terminals Encinal two persons subject to the Shipping
Act 1916 the Act formally entered into an agreement Agreement
No 8063 to form a corporation to be known as Matcinal Corporation
Matci al which according to recitation in the preamble to the

agreement would engage in the business of furnishing wharfage
stevedoring dock warehouse and or other terminal facilities in con

nection with a common carrier by water The agreement provided
that the vessels of Matson s subsidized subsidiary Oceanic Steamship
Company Oceanic would be serviced at cost by Matcinn I in accord

ance with section 803 of the J1erchant Marine Act 1936 and that the

agreement would be of no force or effect if not approved by the Board

It was filed with the Board for approval on tT nuary 12 1956

Protests were filed against the agreement and the Associated Ban

ning group
1 filed a complaint alleging that 1 Agreement No 8063

is neither a true and complete copy nor a true and complete memoran

dum of the entire agreement between the parties 2 in violation of

section 15 of the Act J1atson and Encinal have carried out in whole

or in part their agreement and 3 the activities of Matson and

Encinal result in violation of sections 14 15 16 17 and 20 of the Act

1 Associated Bmning Company a stevedore and carloader and unloader and 10 other

ompanics engaged In stevedoring and terminal activities in the San Francisco Bay area

alifornia Stevedore and Ballast Co Jones Stevedoring Company Marine Terminals Cor

poration Mutual Stevedoring Company Mutual Terminals Incorporated Pacific Ports

SCr lce Company the San Francisco Stevedoring Co Schirmer Stevedoring Co Ltl Sea

hoard Stcuoring Corporation West Coast Terminals Co of California
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Oh April 6 1956 the Board denied the protests approved Agree
ment No 8063 and dismissed the complaint of the Associated Banning
group save the allegations that the parties were operating under an

agreement which had not been filed with and 3Pproved by the Board

This complaint is the subject matter ofNo 788 in which the respond
ents areMatson Matson Terminals Inc Matson Terminals Encinal

and Matcirial Howard Terminal Howard a terminal operator and

stevedore ofbulk cargoes in the east Bay area intervened in No 788

and its position is allied with that of the Associated Banning group
On February 29 1956 prior to the time the Board approved Agree

ment No 8063 the Port of Oakland the Port filed with the Board

pursuant to section 15 of the Act Agreement No 8095 between Encinal

and the Port under the terms of which Encinal as a licensee would

operate the 9th Avenue pier owned and formerly operated by the

Port for a one year period beginning February 1 1956 This agree
ment provided inter alia for the fixing of rates to be charged by
Encinal and an apportioning between the parties of certain earnings
accruing from the operation of the facility During the period when

Encinal and thePort werenegotiating thelPier license Encinal advised

the Port of its desire to make a transfer of the license to a subsidiary
or affiliate during the period covered by the license and provision was

made in the agreement to cover this eventuality subject to the prior
written approval of the Port

On April 26 1956 20 days after the Board approved Agreelnent
No 8063 Agreement No 8095 A to which Encinal and Matcinal

are parties was filed with the Board for approval In essence this

agreement provides that Encinal as licensee of the 9th Avenue pier
in Oakland would sublicense Matcinal as the terminal operator

Howard filed a complaint alleging that 1 Agreement No 8063
is not the entire agreement between the parties 2 Agreement No

8095 A by which Matcinal will succeed to the benefits of the license

agreement between Encinal and the Port is in reality a s pplement
to Agreement No 8063 3 under Agreement No 8095 A California
Packing COIDIPany Calpak would receive a deferred rebate 2 and

would be accorded undue advantage over other shippers in violation
of sections 14 and 16 of the Act and the servicing at cost of Oceanic s

vessels by Matcinal would result in a violation of section 16 of the

2 Encinal Is the wholly owned subsidiary of Alaska Packers Association which in turn

Is owned 92 6 percent by Calpak More fully the allegation Is that profits derived from

Matcinal s handling of Calpak s shipments will be repaid to the owners of Calpak in the

form of dividends resulting in a deferred rebate in violation of section 16 and that Calpak
shipments will be accorded unreasonable preferences over other shippers In violation of
section 14
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Act S 4 information concerning shipper s confidential information

may be passed on to Encinal and Matson in violation of section 20
of the Act and 5 the agreements tend to monopolize the terminal

operating business in the Bay area in violation of the antitrust
statutes 4 This complaint wasassigned No 796

Protests were filed urging the Board not to approve Agreements
Nos 8095 and 8095 A Howard protested against Agreement No
8095 A asking that the Board enter into an investigation of it and

incorporated in its protest the allegations of its complaint in No
796 Howard did not protest the approval of Agreement No 8095
The Associated Banning group filed protests qpposing both agree
ments On July 30 1956 the Board dismissed all of the allegations
contained in the complaint in No 796 save those to the effect that the
parties to the agreement wereoperating pursuant to an agreement not

filed under section 15 On August 2 1956 acting on the protests
against Agreements Nos 8095 and 8095 A 5 the Board ordered an

investigation assigned No 798 into these agreements deferred their

approval or disapproval pending the investigation and ordered the

investigation consolidated with Nos 788 and 796 for hearing
The scope of these proceedings is therefore limited to whether Mat

son and Encinal have operated pursuant to an agreement not filed
with and approved by the Board in violation of section 15 and a

general investigation into the merits of Agreements Nos 8095 and
8095 A to determine whether they should be approved there is also
the issue of whether the parties have effectuated either or both of
the agreements in violation of section 15 Necessarily falling within
the scope of the complaints in Nos 788 and 796 is whether Agreement
No 8063 is a true and complete copy or a true and complete memo

randum of the entire agreement between the parties
In addition to the foregoing concerning which there can be no dis

pute the record establishes certain other facts which are germane
to the issues presented here

Early in 1955 Encinal then solely engaged in the terminal business
in the east Bay area contemplated the possibility of expanding its

operations to include stevedoring of general cargo Encinals presi
dent discussed with a representative of Matson the possibility of

obtaining Matson s east Bay stevedoring business Matson Term
inals was then performing terminal work and stevedoring in San

3 Under section 803 of the Merchant Marine Act 1936 Matcinal could service Oceanic s

vessels Oceanic being a subsidized operator only with the Maritime Administratr s per
mission and then on condition that the services are rendered at cost

4 The Sherman Antitrust Act 15 U S C I and the Clayton Antitrust Act 15 U S C 12
IS Agreements Nos 8095 1 and 8095 A l extending the life ot Agreements Nos 8095

and 809 5 A bave been filed for approval
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Francisco almost entirely for Matson s vessels and also perJormed

general stevedoring in connection with Matson s vessels at Encinals
Alameda terminal It was hoped however to expand Matson
Terminals in the competitive stevedoring and terminal field In
the furtherance of this aim Matson Terminals in July 1955 acquired
the terminal work of Waterman Steamship Corporation Waterman
at San Francisco and in the following September Waterman s steve

doring at both San Francisco and east Bay terminals was taken over

by Matson Terminals

Although there is conflict both as to the identity of the party who
first proposed the joint venture now known as Matcinal and the

approximate date of this proposal it is clear that Encinal and 1atson
as early as the summer of 1955 discussed the formation of a corpora
tion which would perform both terminal and stevedoring Certainly
the executive vice president of Matson and the president of Encinal
discussed this venture at length in October and November of 1955

At the time Agreement No 8063 was filed the general manager of
Matcinal had already been given to understand that the 9th Avenue
terminal was to be licensed to Encinal by the Port and that after

necessary approval it would be turned over to Matcinal for operation
He wasso advised by either the president of Encinal who is also the

president of Matcinal or the vice president of Matson Terminals
who is also a vice president and director of Matcinal The record

is clear that Matson s executive vice president also understood at

least in early January that Matcinal would have the 9th Avenue

pier made available to it
It was further anticipated that Lunckenbach Steamship Company

Luckenbach a carrier of substantial cargoes in the eastbound in
tercoastal trade could be persuaded to use the 9th Avenue facility
exclusively in the east Bay area Encinals president in a discus
sion with a representative of Luckenbach sought both the terminal
and stevedoring work of Luckenbach at the 9th Avenue pier on

behalf of a new corporation to be formed by Matson and Encinal

During the November discussions between Encinal and atson
the stevedoring ofWaterman s vessels in the east Bay wasconsidered
Encinal and 1atson thought that Waterman might be receptive to

having this work performed by Matcinal rather than by 1tfatson
Terminals In exchange for this it was anticipated by atson that
Encinal would contribute additional business to Matcinal Alth ugh
the 1Vaterman business has not materialized for Matcinal there are

indications that Waterman would not object to the arrangement after
the air has cleared
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Encinal which in r cent years contemplated expanding its opera
tions to include stevedoring of general cargo deferred this activity
to Matcinal and even to Matson Terminals The vice president of

Matson Terminals and a director of Mateinal stated that if he were

offered stevedoring work at Encinal he would refer it to Mateinal

The examiner issued a recommended decision in which he found

and concluded that 1 Agreement No 8063 is not a true and com

plete copy of the agreement between Matson and Encinal 2 Agree
ment No 8063 should be disapproved 3 the parties to AgreeIlfent
No 8063 violated section 15 of the Act in that a they carried out

Agreement No 8063 in whole or in part prior to approval of that

agreement and b they have been operating pursuant to an agree
ment not filed with and approved by the Board 4 Encinal and the

Port violated section 15 in carrying out Agreement No 8095 prior
to its approval by the Board 5 Agreements Nos 8095 and 8095A

and their time extensions should be approved 6 sections 14 16
17 and 20 of the Act had not been violated by respondents and 7

Howard a complainant and an intervener and the Port violated

section 15 in carrying out Agreement No 8085 7 prior to Board

approval
DISCUSSION AND CONCLUSIONS

In Nos 788 and 796 we are presented with the issue of whether

Matson and Encinal did carry out in whole or in part directly or

indirectly an agreement prior to its approval by the Board and con

comitantly whether Agreem nt No 8063 is a true and complete copy
or true and complete memorandum of the agreement including under

standings and other arrangements between the parties
In approving Agreement No 8063 the Board sanctioned an agree

ment under which Matson and Encinal were to form a corporation
known as Matcinal which agreement is little more than evidence of

a general intention of the parties to enter the stevedoring terminal
and carloading and unloading business as partners acting through
the new corporate entity As heretofore noted however 1atson and

Encinal by January 9 19q6 had agreed to substantially more than
that which was filed with the Board for approval on January 12
1956 Notably they had agreed that Matcinal would oper te the 9th
Avenue pier in Oakland as the sublicensee of Encinal that Encinal
would endeavor to secure the Luckenbach terminal and stevedoring

6 These allegations in the complaint were dismissed by the Board prior to the bearings
They arc not now before the Board and no further reference w1ll be made to them

7 This agreement was forwarded to the Board for approval on February 29 1956 It

was approved on June 8 1956 and the record discloses that the parties have been Ol erat

Ing pursuant to this agreement since February 1 1956
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work for Matcinal at the 9th Avenue facility that the stevedoring
ofMatson vessels at Encinals Alameda terminal would be performed
byMatcinal rather than by Matson Terminals and that Matson would

endeavor to transfer the east Bay stevedoring of Waterman s vessels

from Matson Terminals to Matcinal These are integral parts of the

over all plan between the parties and their failure to include them

in the agreement for which they sought approval rendered that agree

ment incomplete Likewise the tacit understanding that Encinal
alid Matson Ternlinals would abandon their plans for expanding
their independent operations in the terminal and stevedoring fields

was an integral part of the over all agreement between the parties at

the time Agreement No 8063 was filed

The creation of a Hew corporation which is to engage in business

activities similar to those of the two parties creating the new corporate
entity does not carry with it the understanding that 1 the creators

will transfer to the new corporation part or all of their business being
carried on by them in their individual capacities or 2 in their

separate capacities they will seek business for the new entity rather

than for their existing and continuing separate enterprises Such

understandings 01 agreements above referred to and existing at the

time Agreement No 8063 was filed with the Board for approval do

not necessarily flow from the filed agreement as contended by re

spondents Nor are they inferrable from a reading no matter how

liberal of the filed agr ement Further they go right to the heart

of the practices enumerated in section 15 of the Act they provide
for the pooling or apportioning earnings and traffic pro
vide for controlling regulating preventing or destroying competi
tion and establish a cooperative working arrangement The

conclusion is inescapable that Agreement No 806 when filed for

approval did not reflect the true and complete agreement between

the parties Hence we will withdraw our approval of the agreement
and it now standsas nonapploved

We do not mean to imply that parties must adopt and file for

approval aJt one and the SaIne time an agreenlent which encompasses

all possible areas of activity within the purview of section 15 of the

Act That section itself speaks of modifications and cancellations

of agreements Obviously there must be room for subsequent ex

pansion and retraction We do mean however that when parties
file an agreement for approval they must include all understandings
and arrangements of the character covered by section 15 which exist

between them at the time And agreements understandings and

arrangements falling within the purview of section 15 subsequently
entered into by the parties must also be filed for separate approval
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Since it is evilent that Agreement No 8063 was only a part of the

llnderstanding between the parties at the time it was submitted to

the Board for approval any carrying out of the true agreement in

whole or in part constituted a violation of section 15 In further

ance of their actual agreement it is manifest from this record that

Matson and Encinal partially carried out their agreement or ex

ample Matson approached Waterman relative to the transfer of that

carrier s stevedoring work in the east Bay to the joint venture This

constitutes partial effectuation of the agreement Similarly in at

tempting to secure the Luckenbach terminal and stevedoring business

for Miitcimil at the 9th Avenue pi r the tru agreement of Matson

and Encinal was in part carried out It is our conclusion therefore

that Matson and Encinal have carried Ollt an agreement not filed

with and approved by he Board in violation of section 15

Since the true and complete agreement understanding or arrange
ment between the parties has not been filed with the Board for

approval pursuant to section 15 and title 46 Code of Federal Regu
lations section 222 11 et seg under which interested parties would

be properly notified it is unnecessary for us to decide whether the

true and complete agreement would erit our approval Indeed

we c nnot ay with anydegree of certainty that this record reflects

the entire agreement which exists between the parties
No 798 raises the question whether Agreements Nos 8095 and

8095 A should be approved pursuant to section 15 Agreement No
8095 will be considered first As heretofore noted it is the license

agreement between Encinal and the Port under the terms of which

the 9th Avenue pier in Oakland owned and previously operated by
the Port would be operated by Encinal as lincensee for a period of

one year beginning February 1 1956 This obviously is an agreement
between other persons subject to the Act within the meaning of
section 1 It contains provisions which allow for the fixing or regu
lating of transportation rates or fares and the apportioning of

earnings resulting from the operation of the pier Clearly such
an agreement falls within the meaning of section 15 Praotices Etc

of San FranJisoo Bay Area Terminals 2 U S M C 588 1941
affirmed sub nom Oalifornia v United States 320 U S 577 1941
Moreover the record clearly establishes that the parties have been

operating pursuant to th jr agre ment since February 1 1956 There
fore since the agreement has not been formally approved by the
Board the exa ner correctly concluded that in this respect the

parties thereto have violated section 15
The pier license under consideration is not unlike others which we

have approved and the operation of the 9th A enue pier by Encinal
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is not opposed by competing stevedores We note that it provides that

thelicensee with the prior written approval of thelicensor may assign
its rights under the license to a subsidiary Any such assignment is

also subject to our prior approval under section 15 We will take

no action with respect to Agreement No 8095 since by its owp terms

it has expired We shall however approve Agreement No 8095l

Since we have withdrawn our approval of Agreement No 8063

Agreement No 8095 A l 8 to which Matcinal is a party will not

be a pproved
During the course of these proceedings it became apparent that

Agreement No 8085 to which the Port and IIOvulcl are parties had

been effectuated by theIn prior to approval by the Board This

agreement effective February 1 1956 was filed with the Board for

approval on February 29 1956 and was approved on June 8 1956

In view of the evidence that Howard commenced terminal operations
at the pier pursuant to the terms of the agreement months prior to

the agreement s approval the parties apparently have violated section

J5 This issue was not presented to us for adjudication Regarding
this agreement however we shall take such further action under

the Act as may be appropriate in light of all the surrounding cir
cumstances

An order consistent herewith will be issued

8 Agreement No 8095 A too bas expired by its terlllB and no action will be taken in

connection with it
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At a SessIOn of the FEDERAL MARITIME BOARD held atits
office in Washington D C on the 31st day ofOctobe A D 1957

No 788

A880CI mBANNING COMPANY ET AL

1

MATSON NAVIGATION COMPANY ET AL

No 796

HOWARD TERMINAL

1

MATSON NAVIGATION COMPANY ET AL

No 798

IN THE MATTER OF AGREEMENT No 8095 BETWEEN THE CITY OF OAK

LAND AND ENCINAL TERMINALS AND AGREE ENT No 8095 A

BETWEEN ENCINAL TERMINALS AND MATCINAL CORPORATION

Nos 788 and 796 being at issue upon complaints and answers on

file and No 798 having been instituted by the Board upon its own

motion and the proceedings having been consolidated and duly heard
and full investigation of the matters and things involved having been
had and the Board on the date hereof having made and entered a

report stating its decision and conclusions thereon which report is
hereby referred to and made a part hereof
It is ordered That approval of Agreement No 8063 granted on

April 6 1956 be and it is hereby withdrawn and

It is further ordered That Matson Navigation Company and
Encinal Terminals be and they are hereby notified and required
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hereafter to abstain from concerted action herein found to be in

violation of section 15 of the Shipping Act 1916 and

It is fwther ordered That Agreement No 8095 1 be and it is

hereby approved and

It is further ordered That Agreement No 8095 A 1 is hereby not

approved and

Itis further ordered That these proceedings be and they are hereby
mscontinued

By THE BOARD

Sgd JAMES L PIMPER

SeC1etary
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No M 82

AMERICAN PRESIDENT LINES LTD ET AL ANNUAL RljVIEW OF BARE

BOAT CHARTERS OF GOVERNMENT OWNED WAR BUILT DRy CARGO
VESSELS

Submitted December 9 1957 Decided lJecember 9 1957

Bo rd finds and certifies to the Secretarr of Commerce that conditions do not

now exist justifying the continuance of the charters of the nine vessels herein

under consideration

John J O Oonnor for Isbrandtsen Company Inc
L W Hartman for American Mail Line Ltd
Marvin J Ooles for American Tramp Shipowners Association Inc
Richard W Kurrus for Navigator Steamship Corp and Tramp

Freighter Corp
Robert E Mitchell Edward Aptaker and Robert J Blackwell as

Public Counsel
REPORT OF THE BOARD

CLARENCE G MORSE Ohairman BEN H GUILL Vice Ohairman

THOS E STAKEM JR Member

By THE BOARD

By notice of tentative findings published in the Federal Register on

November 30 1957 22 F R 9628 the Board announced that pur
suant to section 5 e 1 of the Merchant Ship Sales Act of 1946 as

amended the bareboat charters of the following Governmentowned

war built dry cargo vessels have been reviewed as of November 29
1957

Vessel Charterer
Oouncil Bluffs Victory American President Lines Ltd

Hope Victory American President Lines Ltd

Baylor Victory Central Gulf SS Corp
Lahaina Victory American Mail Line Ltd
Pine Bluff Victory Pacific Atlantic SS Co
Oasimir PulaskL American Coal Shipping Inc

Joseph O Oannon Blidberg Rothschild Co Inc
Greece Victory Isbrandtsen Co Inc
Navajo Victory Isbrandtsen Co Inc
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The notice made tentative findjngs that conditions do not exist justi
fying the continuance of the charters for additional twelve month

periods Interested parties were granted an opportunity to file ob

jections to such findings and request a hearing
Pursuant to notice published in the Federal Register on December

7 1957 22 F R 9844 hearing washeld before the Board on Decem
ber 9 1957 No protests were made to the tentative findings Is
brandtsen appeared however with respect to its charters of the
Greece Victory and the Navajo Victory and introduced testimony to
the effect that although these ships went under charter to Isbrandtsen

on December 13 1956 and January 8 1957 respectively they are

chartered to the Indian Government under one year consecutive voy
age charters for grain from the Pacific coast to India whi h com

menced on March 6 and March 22 1957 respectively It was the

position of Isbrandtsen that itshould be permitted to retain these two
vessels in order to complete its contractual commitments to India

On cross examination Isbrandtsen s witness admitted that there are

now privately owned American flag vessels available for use in this
service at below the N S A rate He also admitted that Isbrandtsen
has at least one privat ly owned vessel laid up on the east coast be

cause ofunavailability of eargoes at or near the N S A rate

American Tramp Shipowners Association Inc Navigator Steam
ship Corp and Tramp Freighter Corp intervened but presented no

evidence

On the basis of the record before U we find nothing which warrants

our modifying the tentative findings made on November 29 1957 with

respect to these vessels

Wetherefore find and hereby certify to the Secretary ofCommerce 1

that conditions do not now exist justifying the continuance beyond
their present expiration dates of the charters of the nine vessels which

are the subject of thisproceeding
i By Department Order No 117 amended section 6 01 subsection 2 paragraphs 1

and 2 tbe Secretary of Commerce bas delegated bis authority under the Merchant
Ship Sales Act of 1946 as amended to the Maritime Administrator Pursuant to such

delegation references herein to the Secretary of Commerce are also directed to the Mari

time Administrator
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No 808

PACIFIC COAST HAWAII AND ATLANTIC GULF HAWAII GENERAL
INCREASE IN RATES

Submitted September 18 1957 Decided December 9 1951

Proposed tariffs of respondents found to be just and reasonable except for

rates on canned pineapple and canned pineapple juice from Hawaii to the

Pacific coast

Proposed rates on canned pineapple and canned pineapple juice from HawaU

to the Pacific coast areunjust and unreasonable

Proposed rates on canned pineapple and canned pineapple juice to be canceled

and new rates refiecting full 13 2 percent increase over old rates to be sub

stituted therefor

Alvin J Rockwell George D Rive8 and Willia R Deming for
Matson Navigation Company and Isthmian Lines Inc Ronald A

Oapone for United States Lines Company Tom Killefer for Pacific

Transport Lines Inc Jo8eph A Klausner and Jahn Mason for
Hawaiian Steamship Company Limited and SterlingF Stoudenmire
Jr for Waterman Steamship Corporation respondents

Pre8ton Low for Low Bros Lumber Co Ltd Harold M Goodman
for Honolulu Supply Co Ltd and John P Ooghlan for Pineapple
Growers Association ofHawaii interveners

Robert E Mitchell Edward Aptaker Edward Schmeltzer and
Robert O Bamford as Public Counsel

REPORT OF THE BOARD

CLARENCE G MORSE Ohairman BEN H GmLL Vice Ohairman
THOS E STAKEM JR Member

By THE BOARD

In December 1956 and January 1957 respondents common carriers

by water in the Pacific Hawaii and the Atlantic Gulf Hawaii trades

published general commodity rate increases to become effective in
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t Tanuary and February 1957 Pursuant to section 18 i of the Ship
ping Act 1916 as amended the 1916 Act and section 32 of the

Intercoastal Shipping Act 1933 as amended the 1933 Act the

Board ordered an investigation into the lawfulness of the proposed
rates charges regulatiohs and practices and suspended the effectua

tion of the proposed rates until May 26 1957 3 Vith special permis
sion granted by the Board respondents agreed to further withhold

operation under the proposed rates until July 15 1957 During the

period that the proposed rates were suspended the Board authorized

respondents to operate under tariffs which permitted an interim rate

increase of approximately 72 percent of the increases contemplated
by the proposed rates Since July 15 1957 however the proposed
rates have been in effect

Matson Navigation Company Matson and Hawaiian Steam

ship Company Ltd Hawaiian Steam operate exclusively in

the Hawaiian domestic trade The following respondents serve

Hawaii as part of their foreign trade service United States Lines

Company U S Lines Isthmian Lines Inc Isthmian Pacific

Transport Lines Inc PTL Vaterman Steamship Corporation
Waterman Oceanic Steamship Company Oceanic 4 Lykes Bros

Steamship Co Inc Lykes American President Lines Ltd APL

and States Marine Corporation of Delaware S ML Respondent
Young Brothers Ltd Young is an interisland carrier

Oceanic
Lykes APL and Young did not participate in the proceeding

Interveners who appeared in opposition to the proposed rates were

Low Bros Lumber Company Low Bros and Honolulu Supply Co
Ltd Honolulu Supply Pineapple Growers Association of

Hawaii which did not partjcipate in the hearing was permitted to in

tervene after the issuance of the examiner s initial decision and filed

exceptions and orally argued its position before the Board

Hawaiian Steam S
a comparatively new carrier operating between

California and Hawaii carries a small amount of cargo its primary
service is devoted to passengers Matson inaintains its Pacific coast

Hawaii service with 15 vessels and operates five vessels in the Atlan

tic Gulf Hawaii trade as partof a joint service with Isthmian

Matson is the dominant carrier in these trades and as such has long
b en recognized as the rate maker Matson Navigation Oompany

1 See Appendix
See Appendix

a Under section 3 of the 1933 Act 8S amended the Board could not suspend the proposed
rates morethan fourmonths

Oceanic a subsidized operator Is a wholly owned subsidiary of Matson
II Although Its one vessel can carry 4 000 tons per sal11ng It has averaged only 1 00

tons
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Rate Str ture 3 U S L C 82 1948 The proposed tariffs of the

other respondents follow the ltIatson tariffs very closely
The last general rate increase in the IIawaiian trades was effective

farch 1 1955 reflecting increased costs incurred through December

31 1954 Between January 1 1955 and December 1 1956 Matson s

expenses in the Pacific coast Hawaii service and in the Atlantic Gulf

Hawaii service have increased substantially Increases in the Pacific

coast Hawai service include
Percent

VVages and allied costs 10 98

Other vessel costs 12 68

Fuel oil 36 2

Administrative and generaL n n
29 0

The rates under the proposed tariff contemplate an increase of 6 5

percent to cover all increased costs except cargo handling and an addi

tional 6 percent to cover that item By rounding off the dollar

amounts the total increase becomes 13 2 percent Generally all cargo
rates are to be increased by 13 2 percent except bulk commodities

which do not require cargo handling and they will be increased ap

proximately 6 5 percent generally Refrigerated cargo will be in

creased 15 percent and a few commodities will either be increased by
varying percentages or will suffer no increase for reasons which re

spondents argue are justified The proposed rates in thePacific coast

Hawaii trade were increased to offset the experiepced increased costs

and the Atlantic Gulf Hawaii rates were increased so as to preserve
the existing rate balance between the two services The Pacific coast

service is by far the larger of the two and wasused by respondents to

measure the rates

Since l atson is the dominant carrier in these trades and as such is

the rate maker we believe that an examination ofMatson s operations
will result in a correct determination of the issues presented here

In contending that the proposed rates are fair and reasonable Mat

son urges we find that a its rate base or property necessarily devoted

to its common carrier freight operations is 42 370 000 b a fair re

turn on this investment would be between 71 2 percent and 10 percent
c a decline will be experienced in revenue tonnage in these trades

and the application of the proposed rates to the projected tonnage will

result in a return of from 71 2 percent to 10 percent and d the differ

ent rate treatment of some commodities in the proposed tariffs is

justified
Public Counsel argues that a Matson s rate base should be

35 950 000 b a fair return on this investment would be between71h
percent and 9 percent c that rather than decline revenue tonnage
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should increase 4 percent iil1957 and 1958 and d the favorable rate

treatment of tin plate and canned pineapple contemplated under the

proposed rates as compared with other commodities is not justified
Intervener Law Bras tnaintains that Matson s rate base should be

the original cost depreciated of its fixed property plus working
capital and with intervener Honolulu Supply maintains that the

low rate on canned pineapple to the Pacific coast is a clear preference
in favor ofMatson s own interests 6

In determining the reasonableness of the proposed rates the Board

will consider a the value of the property necessarily devoted to the

enterprise b the rate of return which would be just and reasonable

and c the anticipated revenue tonnage in order to ascertain whether

the return would approximate the fair return In addition to the

foregoing since the propOsed rates are not to be uniformly applied to

all commodities an inquiry into those commodities Feceiving different

rate treatment must be made

The record discloses that the depreciated original cost of Matson s

vessels used in both services is 15 411 000 The depreciated original
cost of Matson s other property devoted to these trades is 1 014 000

and its working capital determined in the manner the Board and

Maritime Administration require of subsidized operators
7 is 5

405 000 These latter two amounts were not challenged by either

Public Counsel 01 by the opposing interveners

As to vessel replacement or reproduction cost an expert witness

on behalf of Matson testified that a the depreciated reproduction
cost of the present fleet S would be 56 490 000 b the purchase of

the same type and age of vessels as now used by Matson together with

improvements necessary for adaptation to Matson s use would cost

57 386 000 9
c the depreciated replacement cost of modern type

vessels would be 94 050 000 and d the depreciated replacement cost

of high speed vessels on a ton mile or bale mile basis would be

90 792 000 The Office of Ship Construction and Repair ofMaritime

Administration found these estitnates to be reasonable

In addition to replacement and reproduction costs in the opinion
of another expert witness produced by Matson the fair market value

of Matson s fleet in Janu l Y 1957 was approximately 32 166 000

but that by March 1957 the value declined to about 30 557 700 a

e 15 1 percent of Hawatlan Pineapple Company the largest single prOducer In HawaU

18 owned by Castle and Cook Ltd which also owns 8 01 percentof Matson
I General OrderNo 71 46 C F R 291 et seq
8Matson s fleet Is comprised of 15 C 3 s 3 Victory type and 2 Liberty type vessels

oAs the basis of his estimate the witness asserted the purchase of 20 vessels n onlt

bl9Ck would necessitate the payment of the world market price of the vessels

5 F M B



GENERAL INCREASE IN HAWAIIAN RATES 351

decline of 5 percent The record contains no countervailing testi
mony as to the fair market value of thefleet

With regard to a fair rate of return Matson urges a return of from

71h percent to 10 percent on its proposed rate base of 42 370 000
whereas Public Counsel advocates a return ofbetween 7Y2 percent and
9 percent on the base which he proposes 35 950 000

The principal evidence pertaining to a fair rate of return on in
vestment was supplied by testimony of and exhibits prepared by an

investment analyst This evidence covers analyses of public utilities
exclusive of transportation enterprises industrial organizations and

steamship companies other than Matson This witness concluded
with respect to a comparison ofMatson and utility companies that the
utilities would be more attractive from an investment standpoint be
cause they have excellent growth prospects which Matson because
there is no real prospect for any material growth in he Hawaiian

economy does not have The record indicated that in the last quarter
of 1956 a 12 gas pipeline companies earned an average of 16 5

percent on their common equity and 7 3 percent on their total

capital 10 b 36 gas distribution companies earned 13 7 percent on

common equity and 7 4 percent on total capital and c 116
electric companies earned 115 percent on common equity and 6 2

percent on total capital
The witness is of the opinion that investment risks in the industrial

field are generally less than those in the shipping industry and reasons

that investment capital will flow to investments involving greater
risks and low growth potential only if the rate of return is sufficiently
high Selected industrials earned during calendar year 1956 an

average of 15 5 percent on invested capital 11 Selected subsidized

steamship lines in 1956 earned an average of 14 5 percent on net

property 12 plus working capital Based upon a depreciated cost basis

including working capital of 21 830 000 the witness concluded
that a fair rate of return to Matson would be between 15 percent and
20 peFcent or areturn of 3 274 500 to 4 366 000

This dollar return on the rate base Matson advocates 42 370 000
would amount to between 7Y2 percent and 10 percent while the same

dollar return applied to the 35 950 000 rate base urged by Public
Counsel would bebetween 9 percent and 12percent

Matson asserts that traffic in both services will decline in 1957 It
expects the combined services to carry 3 614 800 revenue tons in 1957

10 Common equity is tbllt portion of the investment held free of debt Total capital rell
resents tbe aggregate amount invested in tbe business common equity pillS propprty ac

quired with borrowd funds
U Depreciated fixed aSliets plus working capital 1 e book value plus working CApital
12 Original cost deprecia ted
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a decline of 282 000 tons It anticipates 400 300 tons in the Atlalltic

Gulf service a decline of almost 102 000 tons and 3 214 500 tons in the

Pacific coast trade a decline of 180 000 tons Public Counsel asserts

that 1957 and 1958 carryings should increase at least 4 percent over

1956
Itis clear from the recordthat Matson has steadily increased its total

revenue tons in these trades from 1952 through 1956 from 2 691 611

to 3 896 829 tons with the exception of 1954 when there was a slight
dip in thecargo offerings These increases amount to more than 5 per

cent per year Matson forecasts its carryings a year in advance and

they are amended quarterly The estimate is based upon conferences

with shippers and consignees economic reports and past per
formances

Matson s estimated carryings for 1957 anticipate a decline of about

24000 tons from the Atlantic and Gulf outbound Actual carryings
during the first quarter of 1957 confirm this estimate Matson s esti

mate of carryings for the other services include the following
Atlantic Gulf inbound

Canned pineapple 135 OOO tons down 57 000 tons from 1956

Raw sugar 103 000 tonsdown 39 000 tons from 1956

Pactlc coast otttbound

General458 OOO tonsdowll 19 861 tons from 1956
Autos llO OOO tons down 22 602 tons from 1956

Bulkcrude oildown 6 535 tons from 1956
Fuel oil 270 000down 15 911 tons from 1956

Appliances 22OOOdown 6 257 tOM from 1956

1inplat up33 tons over 1956

Pacific coastinbound

Canned pineapple200 OOO tons down 11 800 tons from 1956

Raw sugar 750 000 tonsdown 8 000 tons from1956

Reefer cargo14 000 tons down 1 069 tons from 1956

The estimate for the outbound carryings from the Atlanticand Gulf
are quite acc rate Inbound in this trade Matson carried only 2 600

tons less than it had forecast during the first quar rof 1957 Heavy
rains in Hawaii however delayed the harvesting of sugar and that

commodity did not begin to move until late in February 1957 Had

the sugar been carried as was anticipated Matson s projection would

have been short by about 20 000 tons The sugar quota for 1957 is ap

approximately the same as it was in 1956 and it is fair to assume that

the sugar not moved in the first quarter will be carried throughout the

balance of the year The first quarter actual carryings outbound in
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the Pacificooast Hawaii service exceeded J1atson s projecti6nby about

12 percent497 152 revenue tons were carried as opposed to Matson s

estimate ofonly 443 214 revenue tons Except for Matson s own pro

jection there is no evidence of record that the cargo offerings to and
from Hawaii will be less than in 1956 The movement to the Atlantic
arid Gulf areas and from the Pacific coast during the first quarter of

1957 indicates that Matson s projection of anticipated carryingg was

unduly pessimistic
As noted heretofore some commodities are to receive a rate treatment

different from others under the proposed tariffs Canned pineapple
destined to the Pacific coast will not be increased the entire 13 2

per
cent In fact Matson plans to in rease the rate on this item only 6 9

percent It is claimed that Hawaiian pineapple mUst compete with
California domestic fruit particularly peaches It is contended that
to increase the rate on pineapple might result in the diminution of this

important cargo It is noted however that the full increase of 13 2

percent rather than an increase of only 6 9 percent on canned pine
apple would amount to an increase in revenue to the carrier of
1 per ton whereas the increase to the consumer would be only about

lho of one cent per can It is hard to realize how such a minimal in
crease would adve sely affect the marketing of canned pineapple As

suming the Pacific coast Hawaii carryingg remained the same in 1957
as in 1956 the levying of the full 13 2 percent would result in an in
crease in income to Matson of about 212 000

On westbound refrigerated cargo due to the increased handling
costs Matson plans to raise the rate 15 percent Eastbound refriger
ated cargo would receive a lesser increase The fact that there is far
less demand for eastbound reefer space together with the fact that an

increase in the rate might cause the loss of the caJgo altogether justifies
the different treatment The rate on raw sugar to the Pacific coast
would be increased only 6 5 percent There is evidence of this com

modity competing with local beet sugar and the record is clear that
the costs of handling sugar have actually decreased Autos and

strapped lumber are not to receive the full increase and Matson main
tains that this is because they are easily and speedily loaded and do
not absorb the full increase of 6 percent for cargo handling Too the
movement of strapped lumber is comparatively new and Matson is

hoping to convert lumber shippers to the method of shipping strapped
lumber Tin plate is not to be increased over the former rates The
record is clear that an unregulated tramp carrier is carrying full ship
loads of tin plate to Hawaii and an increase in the rates might cause

further losses of this cargo
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On the basis of the record presented here the examiner in his initial

decision found and concluded that 1 the fair value ofMatson s prop

erty devoted to its freighter operation is 43 000 000 3 2 a fair rate

of return would be between 7Y2 percent and 10 percent after taxes

3 Matson s Hawaiian carryings would increase approximately 2 per
cent in 1957 over 1956 and 4 of the commodities given special rate

treatment under the proposed rates only the rate on canned pineapple
to the Pacific coast was not justified Using a base of 43 000 000 and

applying the proposed rates to the 1956 carryings of 1atson he found

that the return would be about 7 percent after taxes Applying the

proposed rates to the 1956 carryings as increased by 2 percent he

found the return to be about 8 percent after taxes

Exceptions were filed by Public Counsel Honolulu Supply Low

Bros and Pineapple Growers Association Pineapple Growers Asso

ciation exceptions relate solely to the examiner s finding that the in

crease ofonly 6 5 percent on canned pineapple to the Pacific coast was

not justified Public Counsel excepted to the findings that the rate

base should be 43 000 000 that a fair return would be between 7V2
percent and 10 percent that the anticipated traffic level would be only
2 percent above 1956 carryings and that the rate on tin plate was justi
fied

DISCUSSION AND CONCLUSIONS

Section 3 of the 1933 Act pursuant to which this proceeding was

i itiated places upon the respondents the burden of proving that the

proposed tariffs are just and reasonable If the tariffs are shown to

be unjust or unreasonable pursuant to section 18 of the 1916 Act the

Board may order enforced a just and reasonable maximum i ate fare

or charge or a just and reasonable classification tariff regulation or

practice
Matson is entitled to a fair return on the reasonable value of the

property at the time that it is being used for the public San Diego
Land Oompanyv National City 174 U S 739 1899 Itis manifest

from this record that cargo offerings in these trades have increased

steadily between 1952 and 1956 save 1954 It is further evident that

the population of Hawaii is increasing and that the saturation points
in these trades have not yet been reached Although Matson claims

that it will experience an 8 percent decline in revenue tonnage in 1957

this cO ntention is rebutted by the actual cargo movement in these trades

lSThe examiner also determined a rate base for Isthmian However since we feel that

an examination of Matson s tariffs closely followed by the other respondents will deter

mine the issues here no reference will be made to the findings and conclusions regarding

Isthmian
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during the first quarter of 1957 The examiner found that the revenue

tonnage should increase about two percent A two percent increase
in revenue tons would provide Matson with 3 974 766 tons in 1957 as

compared to 3 896 829 tons in 1956 vVe recognize of course that the

question of anticipated tonnage involves conjecture but upon consid
eration of all the evidence of record on this point it is our conclusion
that Matson should experience an increase in revenue tonnage in 1957
of about two percent Thus if Matson s proposed tariffs as applied
to reasonably anticipated carryings of 3 974 766 tons produce a fair
return upon the fair value of its property devoted to the enterprise it
cannot be said that the proposed tariffs are not just and reasonable

Our next inqlliries relate to the rate base the fair value of the prop
erty devoted to the business and a fair rate of return In ascertain

ing the reasonable value of the carrier s property devoted to these
services we are not bound by any artificial rules or formulre The
Minnesota Rate Oases 230 U S 352 1913

There is no dispute concerning the values assigned working capi
tal 5 405 000 and property other than vessels 1 014 000 and
since they appear to be fair and reasonable we adopt the examiner s

conclusions as to these two items
In arriving at the reasonable value of the property the rate base

we are chiefly concerned with the fair value ofMatson s vessels The
record demonstrates thatthe book value of the vessels is but 15 411 000
that the market value of the fleet at the time the proposed rates were

filed was 32 166 000 and thatthe depreciated reproduction or replace
ment cost depending upon the particular form of replacement under
taken ranges from 56 490 000 to 94 050 000 Including working
capital and other property various bases have been advanced orig
inal cost depreciated 21 830 000 market value adjusted to eliminate

any short run effect on the market 35 950 000 and an averag of
original cost depreciated and reproduction cost deprec ated 42 370
000 The examiner found that the fair value ofMatson s property was

43 000 000 approximately the average of original cost depreciated
and reproduction cost depreciated In addition to the foregoing val
ues it appears that the fair market value of Matson s fleet at the time
the tariffs were filed together with other property and working
capital is 38 585 000

An examination of the rates of return on the proposed rate bases
under the proposed tariffs based upon a two perc nt increase in revenue

tonnage is in order It is apparent from the record that the added
cost ofhandling cargo without reference to vessel operating expenses
and administrative and overhead costs is appro imately 7 36 per
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ton Taking into consideration the increased revenues ancl the costs

ofhandling this two percentestimated increase in cargo 1 on a base

of 21 830 000 Matson would realize a return of 14 91 percent 2 on

a base of 35 950 000 advocated by Public Counsel the return would

be 9 05 percent 3 on a base of 38 585 000 the return would be 843

pel cent 4 on a base of 43 000 000 the return would be 7 57 percent
and 5 on a base of 62 909 00014 the return would be 5 17 percent
If the increased revenue produced by charging the full 13 2 percent
increase in the tariff on canned pineapple moving to the Pacific coast

is included the returns would be 15 39 percent 9 34 percent 8 71 per
cent 7 8percent and 541 percent respectively
Ifthe book value ofl1atson s property is used as a rate base the pro

posed tariffs may well be said to yield an unreasonably high return

atson s vessel were purchased at a time when their cost was consid

erably lower than hey are at the present time If the fleet were liqui
dated it would have twice the amount of its book value available for

other investment Therefore book value as the measure of the fair

value of the property devoted to thes trades is entirely unrealistic

At the other extreme if 62 909 000 is used as a rate base the pro

posed tariffs would yield what would appear to be an unreasonably
low return As Public Counsel points out the fault with this stand

ard is that it assumes for ratemaking purposes that the carrier pres

ently has reproduced its capital assets Depreciated reproduction
cost alone does not provide an appropriate base for our purposes here

Two of the remaining three proposed fair values are concerned

with fair market value The record indicates that at the time the

proposed tariffs were filed the fair market value ofMatson s fleet was

38 585 000 Public Counsels proposal of 35 950 000 is basically the

fair market value adjusted tQ eliminate what he contends is a short

term peak in vessel values The other proposed fair value 43

000 000 is the average of book value and the epreciated reproduc
tion cost as determined by the examiner Under the proposed tariffs

the return on these proposals amounts to 8 43 percent 9 05 percent
and 7 57 percent respectively Including the increased revenue from

canned pineapple if charged the full rate the profit amounts to 8 71

percent 9 34 percent and 7 8 percent respectively Public Counsel
in excepting to the examiner s firiding that a fair return for Matson

would be between 71h percent and 10 percent of 43 000 000 urges us

to fix the rate of return at a particular point between 71h percent
and 9 percent of 35 950 000 I

Matson is entitled to a return on its in

uThe base sct forth In this sentence include In addition to vessel values the value

of other property and working capital
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vestment equal to that generally being made at the same time and in
the same general area on investments in other businesses having simi
lar risks Its return should be sufficient to assure confidence in the
financial integrity of the company so as to maintain its credit and to

attract capital Bluefield 00 v PUblic Servo 00mm 262 U S 679
1923 Powe1 Oomm n V Hope Gas 00 320 U S 591 1944
In view of all the evidence of record we find that including the

revenue realized from charging the full increase of 13 2 percent on

cauned pineapple products from Hawaii to the Pacific coast inf1a the
tariffs proposed by Matson would produce net profits which are within
the zone of reasonableness as applied to any of the fair values dis
cussed above vVe further note that the increased rates are closely cor

related to actual cost increases experienced by Matson since its last

general rate increase Hence we conclude that the proposed tariffs
with the exception of the rates on canned pineapple are just and rea

sonable It is therefore unnecessary for us to determine with exacti
tude the fair value of Matson s property to establish a rate base
here

The proposed increase on canned pineapple to the Pacific coast is

only 6 9 percent as opposed to an increase of 13 2 percent on other com

modities requiring the same services The movement of canned pine
apple is substantial An increase of 2 percent over the 1956 move

ment amounts to about 216 000 tons and as the difference between 6 9

percent and 13 2 percent amounts to about 100 per ton to the carrier
it would produce about 216 000 of additional revanue Notably the
increase in transportation cost would result in a retail increase of less
than 1J o of one cent per can In light of this there is no competitive
reason for favoring canned pineapple with a lower rate and since the
eost of moving canned pineapple to the Pacific coast increased to the
same extent as other commodities which bear the full13 2 percent rate
increase the lower rate on canned pineapple would constitute an un

just or unreasonable rate Matson has not sustained its burden of

proving that the lower rate on this commodity is just and reasonable
We agree with the examiner that Matson has sustained its burden

in proving that the lower rate on tin plate is reasonable This com

modity does make a substantial contribution to vessel operating and
overhead expenses and the ever present threat of a tramp operator

which succeeded in carrying subsantial amounts in full cargo lots in
1955 1956 and 1957 competing for this cargo unless met ratewise by
Matson would result in a loss of this contribution In the absence
of exceptions to the examiner s findings as to the rate treatment of
other commodities automobiles canned tuna fuel oil fertilizers
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sugar strapped lumber sea vans molasses and refrigerated cargo
we adopt as our own his findings with reference thereto

We have measured the reasonableness of all respondents tariffs in

these trades by those ofMatson and we find that Matson s proposed
tariff except as to canned pineapple is reasonable Since Matson is
the rate maker in these trades and since the remaining respondents
tariffs closely follow those of Matson we find as to them that their
tariffs are lawfuI

Exceptions taken and findings not discussed herein and not reflected
in our findings or conclusions have been found not relevant or unneces

sary for disposition of the proceeding or not supported by the evi
dence

In summary we conclude that the proposed tariffs with the excep
tion of the rates on canned pineapple products to the Pacific coast
are just and reasonable The rates of the canned pineapple products
moving to the Pacific coast shall be canceled and replaced with
new rates which reflect the entire 13 2 percent rate increase which
other commodities are charged

Anorder consonantherewith will be issued
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ApPENDIX

SECTION 18 OF THE 1916 ACT

That every common carrier by water in interstate commerce shall
establish observe and enforce just and reasonable rates fares charges
classifications and tariffs and just and reasonable regulations and

practices relating thereto and to the issuance form and substance
of tickets receipts and bills of lading the manner and method of

presenting marking packing and delivering property for transporta
tion the carrying of personal sample and excess baggage the facili
ties for transportation and all other matters relating to or connected
with the receiving handling transporting storing or delivering
of property

Every such carrier shall file with the board and keep open to public
inspection in the form and manner and within the time prescribed
by the board the maximum rates fares and charges for or in con

nection with transportation between points on its own route and
if a through route has been established the maximum rates fares
and charges for or in connection with transportation between points
on its own route and points on the route of any other carrier by water

No such carrier shall demand charge or collect a greater compensa
tion for such transportation than the rates fares and charges filed
in compliance with this section except with the approval of the board
and after ten days public notice in the form and manner prescribed
by the board stating the increase proposed to be made but the board
for good cause shown may waive such notice

Whenever the board finds that any rate fare charge classification
tariff regulation or practice demanded charged collected or observed

by such carriers is unjust or unreasonable it may determine prescribe
and order enforced a just and reasonable maximum rate fare or

charge or a just and reasonable classification tariff regulation or

practice
SECTION 3 OF THE 1933 ACT

Whenever there shall be filed with the board any schedule stating
a new individual or joint rate fare or charge or any new individual
or joint classification or any new individual or joint regulation or

practice affecting any rate fare or charge the board shall have and
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it is hereby given authority either upon complaint or upon its own

initiative without complaint and if it so orders without answer or

other formal pleading by the interested carrier or carriers but upon

reasonable notice to enter upon a hearing concerning the lawfulness

of such rate fare charge classification regulation or practice Pro

vided however That there shall be no suspension of a tariff schedule

or service which extends to additional ports actual service at rates

of said carrier for similar service already in effect at the nearest port
of call to said additional port

Pending such hearing and the decision thereon the board upon

filing with such schedule and delivering to the carrier or carriers

affected thereby a statement in writing of its reasons for such suspen

sion may from time to time suspend the operation of such schedule

and defer the use of such rate fare charge classification regulation
or practice but not for a longer period than four months beyond
the time when it would otherwise go into effect and after fullhearing
whether completed before or after the rate fare charge classification

regulation or practice goes into effect the board may make such order

with reference thereto as would be proper in a proceeding initiated

after it had become effective If the proceeding has not been con

cluded and an order made within the period of suspension the pro

posed change of rate fare charge classification regulation or prac

tice shall go into effect at the end of such period At any hearing
under this paragraph the burden of proof to show that the rate fare

charge classification regulation or practice is just and reasonable

shall be upon the carrier or carriers The board shall give preference
to the hearing and decision of such questions and decide the same as

speedily as possible
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III

AMENDED ORDER

At a Session of the FEDERAL 1ARITI fE BOARD held at its

office in Vash5ngton D C on the 17th day of December A D 1957

No 808

PACIFIC COAST HiWAll AND ATLANTIC GULF RAWAll GENERAL
INCREASE IN RATES

This proceeding having been instituted by the Board on its own

motion and having been duly heard and submitted by the parties and

full investigat ion of the matters and things involved having been

had and the Board on December 9 1957 having made and entered

of record a report stating its conclu ions and decision thereon which

report is hereby referred to and made a part hereof

It is ordered That Matson Navigation Company cancel the rate in

its tariff on canned pineapple from Hawaii to the Pacific coast and

substitute therefor within 10 days from December 9 1957 the date of

the orginial order herein a tariff rate reflecting an increase of 13 2

percent over the rate in effect on December 1 1956 and

Itis further ordered That Pacific Transport Lines Inc now States
Steamship Co cancel the rate in its tariff on canned pineapple from

Hawaii to the Pacific coast and substitute therefor within 10 days
from the date of this amended order a tariff rate reflecting an in

crease of 13 2 percent over the rate in effect on December 1 1956 and

It is further ordered That Hawaiian Steamship Co Ltd now

Hawaiian Textron Inc cancel the rate in its tariff on canned

pineapple from Hawaii to the Pacific coast and substitute therefor

within 10 days from the date of this amended order a tariff rate

reflecting an increase of 7 85 percent over the rate in effect on March
1 1957 and

Itis further ordered That this proceeding be and it is hereby dis

continued

By THE Bo RD

Sgd JAMES L PUIPER

Secretary
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MARITIME ADMINISTRATION

No S 63

AMERICAN PRESIDENT LINES LTD APPLICATION FOR INCREASED SAIL
INGS IN THE ATLANTIC STRAITS SERVICE TRADE ROUTE No 17

Submitted September 7 1957 Decided December 13 1957

American President Lines Ltd is not operating an existing service with

respect to the 12 additional sailings per year over Service No 1 of Trade

Route No 17 for which subsidy is applied
The existing service over Service No 1 of Trade Route No 17 by vessels of

United States registry is inadequate within the meaning of sEdion 605 c

of the Merchant Marine Act of 1936 and in the accomplishment of the pur

poses and policy of the Act additional vessels should be operated thereon

Section 605 c of the Merchant Marine Act of 1936 is not a bar to the granting
of the subsidy herein requested

Grant of the authority for intercoastal service herein requested would not result

in unfair competition to any person firm or corporation operating ex

Clusively in the coastwise or intercoastal service within the meaning of

section 805 a of the Merchant Marine Act of 1936 and would not be

prejudicial to the objects and policy of the Act

Warner W Gardner and Vern Oountryman for applicant
Tom Killefer James L Adams and Gordon L Poole or States

Steamship Co and Pacific Transport Lines Inc George F Galland
Robert N Kharasch and G Nathan Oalkins Jr for Isthmian Lines
Inc Odell Kominers and G Alton Boyer for Luckenbach Steamship
Co Inc Alvin J Rockwell and Willis R Deming for Matson Orient
Line Inc John J O Connor and Richard W KUrTUS for Isbrandtsen

Co Inc interveners
Robert E Mitchell Edward Aptaker andRichard J Gage as Public

Coun el

REPORT OF THE BOARD AND MARITIME ADMINISTRATOR

CLARENCE G MORSE Ohairrnan and Maritime Administrator BEN
H GUILL Vice OhaiNJWn THS E STAKEM JR Member

By THE BOARD AND MARITIME ADMINISTRATOR

This proceeding arises out of an application fi1ed by American

President Lines Ltd APL to increase from a minimum of 12 and
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a maximum of 16 subsidized sailings per year to a minimum of 24

and a maximum of 28 subsidized sailings per year in its Atlantic

Straits service which is Service No 1 ofTrade Route No 17 Service

No 1 or the route l By order published in the Federal Register on

May 26 1956 21 F R 3634 a public hearing was ordered under

sections 605 c and 805 a of the Merchant Marine Act 1936 the

Act The following companies intervened States Steamship Co

States Pacific Transport Lines Inc PTL Isthmian Lines Inc

Isthmian Pacific Far East Line Inc PFEL Isbrandtsen Com

pany Inc Isbrandtsen Luckenbach Steamship Co Inc Lucken

bach and Matson Orient Line Inc Matson Orient PFEL with

drew from the proceeding and Isbrandtsen Luckenbach and Matson

Orient took no active part in the hearing and did not file briefs or

exceptions
It is apparent from the record and conceded from the outset by

APL that the additional subsidized sailings herein requested would

be in addition to its existing service Evidence presented with re

spect to section 605 c of the Act was limited to the issues of 1

adequacy of United States flag service and 2 whether in the

accomplishment of the purposes and policy of the Act additional

vessels should be operated on the service route or line

Inhis recomn1ended decision the examiner found that United States

flag service on Service No 1 is inadequate withjn the meaning of

section 605 c of the Act and that in the accomplishment of the pur

poses and policy of the Act additional vessels ofUnited States registry
should be operated thereon He concluded that section 605 c does

not interpose a bar to an award of subsidy for the additional sailings
requested

Exceptions to the recommended decision have been filed and we

have heard oral argument thereon Exceptions and recommended

findings not discussed in this report nor reflected in our findings or

conclusions have been given consideration and found not related to

material issues or not supported by evidence

States PTL filed numerous specific exceptions to findings in the rec

ommended decision and excepted to the ultimate findings and con

clusions that United States flag participation on Service No 1 is

inad quate that in the accomplishment of the purposes and policy
of the Act additional vessels of United States registry should be

operated thereon and that section 605 c interposes no bar to the

1 Service No 1 of Trade Route No 17 isdescribed U S Atlantic via Panama Canal

and California to Indonesia Malaya and return including Far East PortsHong Kong and

south en route
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award of subsidy for the additional sailings The basic arguments
advanced in support of the exceptions are

1 No finding of inadequacy of United States flag service can be
made where as here

a The Board and its predecessor the Maritime Commission had
determined in two prior decisions 2 in 1947 and 1951 that United
States flag participation on the Atlantic Straits service wasadequate

b Since 1951 traffic with the primary areas of Service No 1
Indonesia 11alaya has declined and

c The record fails to prove any change since 1951 which would
warrant the Board in reversing its prior findings of adequacy of

United States flag service
2 No subsidy should be allowed for additional sailings where as

here APL has failed to prove an increase in traffic or traffic potential
with the primary areas of the service Indonesia 11alaya but in
fact relies on increases in traffic with the off route areas Philippines
HongKong Indochina and Thailand 3

Isthmian contends that a specific finding should have been made

showing the level of Isthmian s service during the years of record
and th t there should be an express finding as to whether the grant
of subsidy to APL for these additional sailings would preclude the

grant of subsidy to Isthmian in its pending subsidy application
Docket No S 72

We find the evidentiary facts to be as follows
Since January 1 1955 APIhas been operating its subsidized

Atlantic Straits service with a Lasic scheduling of five vessels 4 Its

subsidy contract provides for a minimum of 12 and a maximum of
16 sailings a year and the service substantially conforms to Service
No 1 as determined to be essential by the Maritime Administrator
under section 211 of the Act In 1ay of 1956 APL was granted
temporary authority to operate three additional vessels without sub
sidy on this service APL s application herein considered is for

subsidy for these additional sailings At the time of hearing the

9U S Lines Oo Subsil1 Routes 12 Etc 3 U S M C 325 1947 Amer Pres Lines
Ltd Oharter oJ War Built Vessels 3 F M B 646 1951

aTrade Route No 17 includes the Philippines Hong Kong Indochina and Thailand
within its trade route description These areas are alsO served as parts of Trade Route
No 29 California Far East and Trade Route No 12 Atlantic Far East States PTL
has for this reason referred to these areas as off route with respect to Trade Route No
17 These areas are part of Service No 1 and are recognized as such in this proceeding
For the sake of clarity however in considering States PTL contentions we refer to these
areas throughout this report as Trade Route No 12 points and or Trade Route No 29
points

Throughout this report Ser ice No 1 or the Atlantic Straits Service will refer
to Service No 1 of Trade Route No 17 and APL Atlllntk Straits vessels will refer to
the APL vessels operated on sucb service
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service was operated with three C 3 and five AP 3 vessels but it was

intended in the near future to change this ratio to four of each type
Present sailings by APL on the Atlantic Straits service are twice

monthly with a turnaround time of 121 days Two alternating itin

eraries arefollowed

1 Atlantic Boston Baltimore New York IIampton Roads

Han Francisco Guam n1anila Soerabaja Djakarta Singapore Port

Swettenham Belawan Penang Singapore Manila Hong I ong Los

Angeles Atlantic and

2 Atlantic San Francisco n1anila Soerabaja Djakarta Bang
kok Saigon Singapore Port Swettenham Penang Singapore
Manila Los Angeles Atlantic 5

The differences between these itineraries are that No 2 omits

service to Guam Bela wan and Hong I ong and adds service to

Bangkok and Saigon It should be noted therefore that the above

ports are presently served on only half the APL voyages It should

be noted further that APL s Atlantic Straits vessels serve only San

Francisco in California outbound and only Los Angeles in California

inbound Only half the sailings outbound call Manila direct and

only half the inbound sailings are from 1anila direct

The Atlantic Straits service goes more than half way around the

world via Panama Canal before returning to the Atlantic It is the

longest essential foreign trade route llnder the American flag
Despite the fact that the distance from Singapore to New York is

approximately 2 400 miles shorter via Suez than via Panama for the

period July 1955 through June 1956 only two other lines provide
shorter transit time from Singapore to New York than the

Atlantic Straits vessels which averaged 42 5 days In the last half

of 1956 this transit time averaged only 39 8 days The service through
Panama has been competitive with the shorter service through Suez
vVhile an exact segregation of sailings by flag over this route is im

possible on the record it is clear that foreign flag vessels provide many
more sailings over all than do United States flag vessels

The only nonliner cargoes of any consequence moving over this

route are from the Philippines to the Atlantic amounting to only 17

percent of the total dry cargo on that segment in the period 1952 1955

Since the end of the heavy military movements to Indochina in 1954

defense cargoes on this route are insignificant except from California
to the Philippines amounting to 28 percent of the total dry cargo on

II The ports in Malaya Singapore Port Swettenham Penang and in Indonesia Djakarta

Soerabaja Belawan are the purely Trade Route No 17 points The ports in the Ph111p

pines ManlIa Hong Kong Indochina Saigon and ThalIand Bangkok are points

which are on Trade Route No 17 and also on Trade Routes Nos 12 and 29
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that segment As did the examiner our examination of cargo move

ments on this route will be limited to liner commercial cargoes only
and unless indicated to the contrary all cargo statistics refer to liner

commercial cargoes only
The predominant movement of cargo on the Atlantic Straits service

is inbound From 1952 through 1955 the total movement was

12 749 227 tons 9 164 557 tons or 72 percent inbound and 3 584 670

or 28 percent outbound 6

During this same period the APL

Atlantic Straits vessels carried a total of 480 470 tons on this service

291 864 tons or 61 percent inbound and 188 606 tons or 39 percent
outbound Movements over this route are predominantly Atlantic

coast cargoes For the period 1952 through 1955 of the total volume

carried 73 percent were Atlantic coast cargoes and 27 percent were

California cargoes During this same period of the volume carried

by APL Atlantic Straits vessels 72 percent were Atlantic coast car

goes and28 percent wereCalifornia cargoes
The principal commodities carried outbound by all liners on the

Atlantic Straits service during 1955 were as follows

Tons
Iron and steel products 126 552
Petroleum and products 75 143

airy products 58 683

Paper and products 54 646
Industrial chemicals 47 330

Principal commodities carried inbound by all liners on the

Atlantic Straits service during 1955 were as follows

T01t8

Sugar 702 490
Rubber crude and allied gums n n

542 075

1anganese 363 563

Copra 276 213

Vegetable oils and fats inedible 68 693

Logs and lunlber 51 708
Nuts and preparations 44 985

Except for bulk commodities and the large inbound sugar movement
which APL has carried in relatively small quantities it appears tl at
the APL Atlantic Straits vessels have carried a representative cross

section of the cargoes moving in the trade Rubber is the predolninant
commodity inbound to both coasts on these vessels and from Indonesia

and Malaya constitutes nearly 90 percent of the cargoes carried

It is the policy of APL to first assign the Indonesia Malaya area

whatever space it needs for homebound bookings aboard the

eTraffic figures throughout this report are in long tons unless otherwise indicated
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Atlantic Straits vessels Other areas are then permitted to book the

balance of space An APL witness knew of only one instance when

the Indonesia Malaya office failed to obtain all the space it could book

For the purpose of analysis of the cargo movement over the various

segments of the service the record has presented traffic statistics over

twelve segments inbound and twelve segments outbound The out

bound segments consist of separate segments from the Atlantic coast

and from California to the Philippines Hong l ong Indochina

Thailand Indonesia and Malaya The inbound segments consist of

separate segments from these same six areas to California and to the

Atlantic coast It should again be pointed out that the segments be

tween California and the Philippines Hong Kong Indochina and

Thailand are parts ofTrade Route No 29 as well as parts of Service
No 1 of Trade Route No 17 and thatthe segments between the Atlan

tic coast and the Philippines Hong l ong Indochina and Thailand

are parts ofTrade Route No 12 as well as service No 1 ofTrade Route

No 17 The segments between the Atlantic coast and California and

Indonesia and Malaya are segments of Trade Route 17 alone

Table Iof the appendix shows the tdtal volume of cargo moving on

Service No 1 as a whole and on the various segments for the years
1952 through 1955 the percent of United States flag participation and

the percent of the total carried on APL Atlantic Straits vessels

United States flag participation in the predominant inbound move

Inent was Only 30 percent over the 4 year period for the outbound

movement it was 46 percent Inthe comhined inbound and outbound

movements United States flag participation was 35 percent These

percentages have not varied appreciably during the 4 year period
Outbound from California United St ates flag participation exceeded

50 percent on all segments for the period and inbound the participa
tion exceeded 50 percent from Indochina Hong l ong and the Philip
pines Outbound from the Atlantic coast the only segment exceeding
50 percent was to J1alaya inbound none of the segments had as

Inuch as 50 percent participation
Table II of the appendix shows tlle cargo nlovement between the

Atlantic coast California and Indonesia Malaya table III shows the

movement between the Atlantic coast California and areas on Trade

Routes Nos 12 and29

With respect to the carryings of the APL Atlantic Straits vessels

alone on this route for the period 1952 through 1955 the following are

relevant traffic statistics

480 470 tons werecarried on all segments 343 441 tons Atlantic and

137 029 tons California of which 291 864 tons moved outbound and

F M R M A
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188 606 tons moved inbound These figures amounted to 4 percent 5

percent and 3 percent respectively of the total carryings by all liners
on the route and in each category were 11 percent of the United
States flag total on the route Of the Atlantic cargoes 41 percent were

to and from Indonesia Malaya and 59 percent were to and from Trade
Route No 12 areas Of the California cargoes 63 percent were to and
from Indonesia Malaya and 37 percent were to and from Trade Route
No 29 areas The largest portion moving to and from the areas also
served on Trade Routes Nos 12 and 29 move to and from the

Philippines
Oargoes carried by APL Atlantic Straits vessels inbound and out

bound between the Atlantic coast California and Inqonesia Malaya
are shown in table IV Of the appendix those inbound and outbound
between the Atlantic coast California and Trade Houtes 12 and 29

areas are shown in table V those inbo nnd and outbound between Cal i
fornia and Ind nesia 1alaya are shown in table VI and those in
bound and outbound beteen California and Trade Route 20 areas

are shown in table VII

Of all cargoes carried between California and Indonesia Malaya
by United States flag vessels during the period 1952 through 1955 the
APL Atlantic Straits vessels handled 30 percent Average loadings
by APL Atlantic Straits vessels in Indonesia Malaya for California
and the Atlantic coast have steadily increased as shown below

Average
Year ton8

1949 1 375

1950 2 187
1951 3 048
1952 4 040
1953 3 365

1954 3 291
1955 4 244

The four APL AtlanticStraits vessels returning to the United States
after twice monthly service was instituted in May 1956 averaged 4 637
tons of cargo loaded in Indonesia Malaya

Free space available on the APL Atlantic Straits vessels at last
United States port ofdeparture outbound and first United States port
of arrival inbound was as follows between 1953 and 1956

Out Per In Pet
bound cent bound cent

1953 1 1953 19
1954 1 1954 13
1955 4 1955 4
1956 1 1956 7
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The carryings of APL Atlantic Straits vessels between California

and Trade Route 29 areas have been small in relation to their total

carryings over the whole Atlantic Straits service averaging 10

percent for the years 1952 through 1955 In relation to aU cargo
movements and all United States ftag cargo movements over these
Trade Route 29 segments the carryings by APL Atlantic Straits
vessels have been of little significance averaging only 17 percent
and 3 percent respectively between 1952 and 1955

Average carryings by the APL Atlantic Straits vessels between

California and the Trade Route No 29 areas while ftuctuating from

year to year have been small in recent years Since 1950 these vessels
have averaged less than 500 tons per vessel outbound from California
to the Philippines and Hong Kong less than 200 tons outbound from

California to Indochina and IIong I ong less than 300 tons inbound
from the Philippines and Hong I ong to California and less than
150 tons inbound from Indochina and Thailand Assuming that the
additional APL sailings over this route will secure cargo in approxi
mately the same proportion as past sailings it appears that the

impact of these sailings on States and PTL will be extremely small

amounting to less than 50 tons per voyage for States and less than
40 tons per voyage for PTL

APL now has authority to carry intercoastal cargoes eastbound from

Los Angeles to N ew York and Boston on its Atlantic Straits vessels

In 1954 these vessels carried nine percent of the cargo moving to

Boston and New York and made 12 percent of the sailings in 1955

they carried 11 percent of the cargo and furnished 19 percent of the

sailings restbound the vessels are limited to the carrying of refrig
erated cargo a serviee not fllrn ished by nny other carrier The refrig
erated movement while small is of importance to certain shippers

APL seeks only to have its existing intercoastal privileges extended
to cover the additional sailings No objection was made to such

privileges
DISCUSSION AND CONCLUSIONS

Section 605 c of the Act provides in part as follows

No contract shall be made under this title with respect to a vessel to be

operated on a service route or line served by citizens of the United States which

would be in addition to the existing sevice or services unless the Board shall

determine after proper hearing of all parties that the service already provided

by vessels of United States registry in such service route or line is inadequate
and that in the accomplishment of the purposes and policy of this Act additional

vessels should be operated thereon and no contract shall be made with respect
to a vessel operated or to be operated in a service route or line served by two
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or more citizens of the United States with vessels of United States registry
if the Board shall determine the effect of such a contract would be to give undue

adnllltage or be unduly prejudicial as between citizens of the United States
in the operation of vessels in competitive services routes or lines unless fol
lowing public hearing due notice of which shall be given to each line serving
the route the Board shall find that it is necessary to enter into such contract

in order to provide ade llwte selTice by vessels of United States l l gistry

Itis apparent from the record and APL has conceded from the out

set that the additional subsidized sailings requested would be in
addition to the existing service The issues to be determined under
section 605 c are therefore 1 whether United States flag partici
pation on Service No 1 is adequate and 2 whether in the accom

plishment of the purposes and policy of the Act additional vessels
should be operated thereon Vhen considering such a service under
section 605 c it IS well settled that we do not weigh whether the

award of subsidy would give undue advantage orbe unduly prejudicial
as between citizens of the United States operating competitive services

Bloomfield S S Co Subsidy Routes 13 1 and 21 5 4 F M B

305 1953
InAmericanPresident Lines Ltd Subsidy Route 17 4 F M B

M A 488 491 1954 the Board made it clear that Trade Route No 17

wasdeclared essential

largely because of the strategic and economic importance to the Unite l

States of the natural resources tin rubber oils fibers etc in which the In

donesia Malaya area is so rich Freight service C 2 no service 1 j
on Trade Route No 17 was established by the Maritime Commission to provide
an alternative to the Atlantic Indonesia Malaya Suez route which is the tradi

tional route traveled by steamship lines plying the trade

Inrecognition of the fact that Indonesia lalaya cargoes alone could
not maintain the Atlantic Straits service Service No 1 includes in

its description Far East ports Hong Kong and south enroute

This includes the Philippines Hong Kong Indochina and Thailand
Furthermore Services 3 and 4 of the route also include Far East ports
as well as Indonesia Malaya The Board has made it dear however
that the prime area to be served on the route is Indonesia Malaya and
thatthe route is not intended to serve primarily the Philippines IIong
Kong Indochina and Thailand which areas are also parts of Trade
RouteNo 29 and Trade Route No 12

States PTL rely on prior decisions by the Board s predecessor in
1947 in U S Lines Co Subsidy Routes 12 Etc 3 U S 1 C 325
Docket No S 7 and by the Board itself in 1951 in Am Pres Lines

Ltd Charter of War Built Vessels 3 F M B 646 Docket No
M 20 for their contention that United States flag service is adequate
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on Service No 1 Itis true that in Docket No S 7 the 1al itil1le Com

mission found that convincing evidence had not been presented sho

ing that United States flag participation on Trade Route No 17 vas

inadequate United States flag participation at that time was 61 per
cent outbound and 57 percent inbound Docket No M 20 involved

the chartering of a Government owned dry cargo yessel under section

5 e of the Merchant Ship Sales Act of 1946 as amended 50 U S C

App 1738 e and the discussion of adequacy therein was directed

to adequacy of existing service to carry the cargoes ayailable it was

not concerned with adequacy of United States flag participation
on the seryice vis a vis foreign flag 1 a1 ticipation which is the issue

under section 605 c Te agree ith the examiner that our deter

mination as to adequacy ofUnited States flag participation under sec

tion 605 c must be based upon present and probable future condi

tions and cannot by unduly concerned with conditions in the past
Ve do not think the record supports the contentions ofStates PTL

that traffic with the primary areas of the Atlantic Straits service In

donesia tfalaya has declined and that the additional sailings are

needed for service primarily to the so called off route areas the

Philippines Hong l ong Indochina and Thailand hich are areas

also served on Trade Routes Nos 12 and29

Indonesia Malaya traffic has fluctuated from year to year but if

recognition be given to Government stockpiling of rubber in the years
1951 to 1953 it will be seen from table II that trade beteen this area

and the Atlantic coast and California cannot be said to have declined

appreciably For example total imports and exports in 1950

amounted to 717 000 tons but in 1954 and 1955 after stockpiling tap
ered off the total was 738 000 tons and 760 000 tons respectively It

is further apparent that the APL Atlantic Straits vessels have been

steadily increasing their average loadings per voyage inbound from

Indonesia Thfalaya see table on p 365 infNl Table IV shows that

the volume of cargoes carried by the APL Atlantic Straits vessels be

tween Indonesia Malaya and the Atlantic coast and California have

increased and table V while showing some increase in carryings by
these vessels between the Trade Routes 12 and 29 areas and the Cali

fornia and Atlantic coast since 1951 does not oyer a 1 indica te an

undue reliance on these areas The four vessels returning to the

United States after twice monthly service was initiated in May of

1956 averaged 4 637 tons of cargo loaded in Indonesia Malaya which

is higher than for any previous year of record

Ve thinkthe record supports the findingof the examiner that APL

in the operation of its Atlantic Straits service has been faithful in

recent years to the admonition of the Board to concentrate on the
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primary areas of Indonesia Malaya APL has notbeen able however

to fill the vessels with cargo to or from these areas alone and has con

tinued to rely to some extent on other Trade Route 17 ports which are

also served by ships operating on Trade Routes Nos 12 and 29

Tith respect to the California service alone table VI shows that

the APL Atlantic Straits vessels have carried increased amounts of

eargo tutal inbound and outbound between California and the pri
mary areas of Indonesia Malaya Table VII shows a substantial

dropping off in total cargoes between California and Trade Route 29

nrelS after 1950 and some increase each year since 1951 As previ
ously seen the California Trade Route No 29 carryings of the APL

Atlantic Straits vessels have been smal in recent years averaging
only 10 percent of their total carryillgs in the years 1952 through
1955 only 3 percent of all United States flag cargoes moving over

these segments for the same period and only 17 percent of total

cargoes moving over these segments for the same period As also

previously seen since 1950 these vessels have Rveraged less than 500

tons per vessel outbound from California to the Philippines and Hong
Kong less than 200 tons outbound from California to Indochina and

Thailand less than 300 tons inbound from the Philippines and Hong
Kong to California and less than 150 tons inbound from Indochina

and Thailand Finally as previously noted it appears that the opera
tion of the additional subsidized sailings requested would result in

only slight loss of cargoes to States and PTL amounting to less than

50 tons per voyage for States and less than 40 tons per voyage for

PTL

The reold does not support the contention that APL by this appli
eatioll is eekillg to invade Trade Route No 29 The Philippines
Hong l ong Indochina and Thailand as noted earlier are within the

essential trade route description of Service No 1 of Trade Route No

17 as well as Trade Route No 29 In our determination of adequa cy
ofUnited States flag service over Service No 1 we therefore consider

these segments as integral parts of such service

As shown in table I United States flag participation in the pre
dominant inbound cargo movement over Service No 1 was only 30

percent for the years 1952 through 1955 outbound the participation
was46 percent and inbound and outbound 35 percent

Outbound for the years 1952 1955 United States flag participation
exceeded 50 percent on the following legs of the route California
Philippines California IIong Kong California Indochina Cali
fornia Thailand California Indonesia California Malaya and

Atlantic Malaya Of the three legs on which there was the heaviest
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movement Atlantic Philippines California Philippines and At
lantic Indonesia the participation exceeded 50 percent from Cali

fornia to the Philippines only Inbound the participation exceeded

50 percent on the Indochina California Hong Kong California and

Philippines California legs only On the two legs which are his

torically the real justification for the route Indonesia Atlantic and

Malaya Atlantic the participation was 27 percent and 40 percent
respecti vely

In view of the recognition by the Board and its predecessors that
service to and from the Philippines Hong Kong Indochina and
Thailand is required to sustain the Atlantic Straits servIce we think
it proper in determining adequacy of United States flag service to

consider service over the complete outbound and inbound legs of the
route and over the route as a whole rather than segment by segment
individually As stated in AmericanPresident Lines Calls Round
the 1V orldSe Jvice 4 F M B 681 693 1955

we consider that adequacy of service should beweighed here on the basis

of separate inbound and outbound services As revealed by tables I and p the

export traffic in this service far exceeds the import traffic In sueh circum

stances this Board ih the past bas examined inbound find outbound traffic

separa tely
We consider however that inefficiency of operations which may here result

from overly refined examination of adequacy or inadequacy of Unitetl States flag
services is inconsistent with the purposes and policy of the Act and militates in
this case against consideration of adequacy of service on the basis of four

segments

It is apparent from table Ithat United Stat flag participation
ipbound outbound and over ll is substantially below the general goal
of 50 percent and that at no time in the period 1952 through 1955
did such participation reach or exceed 50 percent Census data for
the first nine months of 1956 show the United States flag participation
as 44 percent outbound 30 percent inbound and 33 percent over all

An economic analysis made by APL s director of research indicates

a proba le inGrease of about three percent per year in liner commercial

cargo over the route asa whole and a continued growth of trade with
the Indonesia Malaya area at a rate slightly less than the area as a

w

Upon consideration of the entire record we find that United States
flag participation on Service No 1 is inadequate

We further find from the record that additional vessels under United
States registry should be operated on the service for the accomplish
ment of the purposes and policy of the Act InBloomfield S S Co

Subsidy Routes 13 1 and 1 5 8upra page 324 the Board said

5 F M B M A



AMERICAN PRES LINES LTD INCREASED SAILINGS ROUTE 17 371

Having thus found inadequacy of service on the routes little need be said as

to the other finding required under the fir t paragrpah of section 605 c of the

Act i e that in the accomplishment of the purposes and policy of this Act
additional vessels should be operated thereon The finding of inadequacy of
United States flag service is the primary reason for making this second finding
required underthe section

More recently inStates Steamship Oo Subsidy Pacific OoastjFar
East 5 F M B 304 1957 the Board said at page 315

Since we have determined that this trade is not now adequately served the

operation of additional United States flag vessels is necessarily in furtherance

of the purposes and pOlicy of the Act and whether the granting of the subsidy
application would result in undue advantage or undue prejudice is not in issue

As noted APL requests permission under section 805 a of the
Act to provide intercoastal service with respect to the additional twelve

sailings to the extent it presently has authbrity for intercoastal sail

ings with its existing subsidized Atlantic Straits service Since no

parties opposed the grant of such permission we find that favorable
action on the request will not result in unfair competition to any per
son firm or corporation operating exclusively in the coastwise or

intercoastalservice and will not be prejudicial to the objects and policy
ofthe Act

Wefind andconclude

1 That American President Lines Ltd is not an existing operator
on Service No 1 to the extent of the additional sailings here requested
within the meaning of section 605 c of the Act

2 That United States flag service on Service No 1 is inadequate
within themeaning of section 605 c ofthe Act and thatin the accom

plishment of the purposes and policy of the Act additional vessels of

United States registryshouldbe operated thereon
3 That section 605 c of the Act is not a bar to the granting of

thesubsidy herein requested and

4 That intercoastal service by the additional vessels herein con

sidered limited eastbound to carriage of general cargo from Los

Angeles to New York and Boston and limited westbound to the carry

ing of refrigerated cargo only would not result in unfair competition
to any person firm or corporation operating exclusively in the coast

wise or intercoastal service within the meaning of section 805 a of
the Act and would not be rprejudicial to the objects and policy of the
Act

F M B M k



ApPENDIX

TABLE J

1952 1953

Tons Percent Percent Tons Percent Percent
U S A S U S A S

Outbound

Atlantic Ph1Jlppines nn 245 299 n 6 284 204 33 6

Callforniatphlllppines nnnn n 190 009 56 2 226 080 59 2
Atlantic HongKong 00 21 126 30 12 31 065 35 7
Callfornia Hong Kong 0000 49 723 45 2 55 385 62 2
Atlantic Indochina n n 23 374 34 U 29 020 43

California Indochina 19 710 56 8 25 336 64 6
Atlantic Thailand nn

00 00 00 45 166 45 1 46 091 50 4

Call1ornla
Thalland

00 34 521 67 1 23 154 74 5
Atlantic Indonesia n n n 131 453 38 6 91 267 42 8

CallforniaIndonesla 31 179 61 13 18 519 60 7

Atlantic Malaya 00 00 00 00 00 49 543 47 6 30 284 47 7
California Malaya n 56 013 67 6 36 261 62 8

Totaloutbound n n 897 116 44 5 896 666 48 5

Inbound

Indonesla California 00 8 754 41 34 21 837 39 32

Indonesia Atlantic 223 948 32 4 m 834 30 4

Malaya California 00 64 818 64 15 47 422 36 14

Malaya Atlantic 00 367 059 44 5 335 292 42 4
l hailand Callfornia n 00 2 089 1 1 968 12 2
Thailand Atlantic 00 59 917 19 10 41 591 16 2

Indochina California 00 957 90 9 615 41 24

Indochina Atlantic nn n 12 893 51 7 23 519 45 16

HongKong CallfornJan 00 00 00 n 11 571 73 10 405 77 1

Hong Kong Atlantic 00 9 238 18 6 115 23

Phlllpplnes Callfornla 00 0000 346 503 43 390 586 53 1
Philippines Atlantic 1 014 874 29 2 1 252 694 20 2

Totallnbound nnnn nn 2 122 621 35 3 2 359 878 30 3

Total outbound
inbound

n 3 019 737 38 4 3 256 544 35 3

The Atlantic Straits vessels do not serve Hong Kong outbound at the present time
Less than one percent
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TABLE I Continued

1954 1955

Tons Percent Percent Tons Percent Percent

U S A S U S A S

Outbound

Atlantlc Phlllpplnes n n 00 00 250 195 30 7 Z17 018 25 7
California Philippines 211 610 60 2 245 094 59 3
Atlantic Hong Kong 00 48 911 38 8 47 907 51 3
California Hong Kong 77 790 72 3 62 571 66
Atlantic Indochina n un 25 328 64 22 101 42
Cal ifornia Illdoch ina 28 045 57

nS
8 907 63 4

Atlantic Thailand 00 31 019 51 37 464 44 7
Cal iCornia Thailaod 13 300 78 18 23 232 63 9
Atlantic Indonesia n 93 659 45 5 100 363 33 11

CaliforniaIndonesla 00 16 257 48 7 19 870 58 16
Atlantic Malaya n n n 30 103 63 18 41 122 50 6
CallCornia Malaya 36 381 58 11 42 641 59 4

Totaloutbound 862 598 49 5 928 290 45 6

Inbound

Indonesla CallCorn1a 20 866 37 30 21 853 40 29
Indonesia Atlantic n 171 782 25 4 118 873 15 3

Malaya California 52 811 44 18 58 125 46 28

Malaya Atlantic u n 316 895 36 4 357 054 37 6
Thailand Cal ifomia 3 664 26 20 7 023 20 20
Thailand Atlantic n 45 551 11 6 73 876 12 3
Indochina California 1 974 55 35 2 682 75 74
Indochina Atlantic 32 631 34 13 30 192 49 24
HongKong California n n 10 756 83 2 13 607 84 4
HongKong AtlantiC n 7 604 37 5 9 579 50 12

Ph ilippines Califomia 390 938 59 1 409 098 72 1
Philippines Atlantic 1 276 300 13 2 1 248 324 14 2

Total
inbound

2 331 772 26 3 2 350 286 30 4

Total outbound
inbound

3 194 370 32 4 3 278 576 34 4

OThe Atlantic Straits vessels do not serve Hong Kong outboundat the present time
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TARLE I CoQtinued

Outbound

Atlantlc PhiJIpplnes 00 n 00 00 00 no n

Xftl i
Callfornla Hong Kong n 00 0000 00

Atlantic Indoch na 00
00 00 00 00 00 00

CalifomiaIndoch lna
Atlantic Thailand 00 00 00 00

00 00

Callfornla Thailandon 00 00 00 00 00
00 00 00

Atlantic Indonesia 00 00

la
Total outbound 00 00 00

00 00 00

Inbound

Indonesla CaUfomla 00 00 00 00

Indonesla AtlantIc

Malaya california 00 n 00 00 00 n 00 00

ha ll dg IJ la
Thalland AtlantIc

noon 00 00 00 U 00

Indochlna CalifornlIL 00 00 n 00 00 U 00 00 u 00 00

Indochlna AtlantIc Un 00
Unu 00

Nt t
Ph111pplnes AtlantIc u 00 00 00

00 00 n

Totalln bound

Tons

1 056 716
872 793
149 009
245 469

99 823
81 998

159 740
94 207

416 742
85 825

151 052
171 296

3 584 670

73 310
742 437
223 176

1 376 300
14 744

220 935
6 228

99 235

46 339
32 536

1 537 125
4 792 192

9 164 577

Totaloutbound lnbound nn uun nn u nnun n 12 749 227
I

III

Total

Percent Percent
U S A S

29 7
59 2

40 7
63 2
46 00 00

0000460
47 5
69 6
39 7
58 11
51 9
62 7

46 5

39 31
27 4
48 19
40 5
18 15
15 5
67 47
43 16
79 2
33 5
57 00

218

30 3

35 4

The Atlantlc Stra ts vessels do not serve Hong Kong outboundat the present t1me

TARLE H Total tons of cargo between Atlantic California and
Indonesia

Malaya

In Out Total In Out Total

1948 00 514 260 279 985 794 245 1952 00 nn oo 664 579 268 188 932 767
1949 n 0000 u 440 750 302 742 743 492 1953 n 00 632 385 176 331 808 716
1950 n n 573 034 143 519 716 553 1954 00 00 562 354 176 400 738 754
1951 00 635 515 288 087 923 602

1955
00 00 555 005 203 006 758 911

TABLE HI Total tons of cargo between Atlantic California and T R 12 and

TR 29 areas

In Out Total In Out Total

1948
n Un 1 061 074 871 223 1 932 297

1952
00 n 00 1 458 042 628 928 2 086 970

1949 0000 00 1 300 126 1 034 773 2 334 899 1953 00 n 1 727 493 720 335 2 447 828
1950 00 00 0000 1 197 395 674 292 1 871 687 1954 00 1 769 418 686 198 2 455 616
1951 00 1 205 158 696 768 1 001 926

1955
u 00 00 r 794 381 724 294 2 518 676
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TABLE IV Tons Yf cargo carried bS APL Atlantic Straits vessels between
Atlantic Califotn1a and Indonesia Malaya

In Out Total In Out Total

1948 5 660 2 262 7 922 40 401 18 894 59 29
1949 n n 19 246 32 418 51 664 37 016 13 705 SO 721
19SO n 28 431 19 138 47 569 36 206 15 079 51 285
1951 n 33 527 24 046 57 573 46 679 18 244 64 923

1952 n n

1953 n

1954

1955

TABLE V Tons of cargo carried by APL Atlantic Straits vessels between
Atlantic California and T R 12 and TR 29 areas

In Out Total In Out Total

1948 n n 14 585 13 208 27 793 1952 29 522 25 468 54 99
1949 nn 63 146 52 782 115 928 1953 31 383 30 910 62 293

1950 n 63 022 35 819 98 841 1954 nnn 33 585 31 825 65 410
1951 37 730 16 628 54 358 1955 nn 37 108 34 508 71 611

TABLE VI Tons of cargo carried by APL Atlantic Straits vessels between
California and Indonesia Malaya

In Out Total In Out Total

1948
n 2 765 1 094 3 859 1952 13 014 7 584 598

1949 n nn 11 383 5 717 17 100 1953 m n n n 13 492 4 217 17 709

1950 16 798 4 464 21 262 1954 nn nn 15 873 5 102 20 975

1951 noon 16 477 5 020 21 497 1955n n n 22 950 4 766 27 716

TABLE VII Tons of cargo carried by APL Atlantic Straits vessels between

California and Trade Route 29 areas

In Out Total In Out Total

1948 h n 4 2i2 7 304 11 576 1952 1 751 6 743 8 494
1949 n 19 432 17 008 36 440 1953 mn n 3 879 8 485 12 364
19SO h 9 429 IS 487 24 916 1954 3 697 8 513 12 21

1951 3 925 5 048 8 973 1955 n 6 802 10 224 17 026
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FEDERAL MARITIME BOARD

No M81

BOSTON SHIPPING CORP ApPLICATION TO BAREBOAT CHARTER Two
N3M A1 TYPE VESSELS

Submitted January 11 1958 Decided January 20 1958

Board finds and certifies to the Secretary of Commerce that theuse of N3M Al

type vessels in workover service on offshore oil and gas wells in the Gulf
of Mexico is a service required in thepublic interest and is not adequately
served and for which privately owned American flag vessels are not avail
able for charter by private operators on reasonable conditions and at

reasonable rates for use in such service

Jerome Powell for applicant
Lee Holley for American Tramp Shipowners Association Inc

Alan F Wohlstettero for Alaska Freight Lines Inc and Moran Tow

ing and Transportation Company and John Mason for W R Cham
berlin Company interveners

Robert E Mitchell Eilwarod Aptaker Robert O Bamforod and
Roberot Hood as Public Counsel

REPORT OF THE BOARD

CLARENCE G MORSE Ohairoman and THOS E STAKEM JR Membero

By THE BOARD
This is a proceeding under section 5 e of the Merchant Ship

Sales Act of 1946 as amended 50 U S C App 1738 e the Act

upon the application of Boston Shipping Corp as amended to bare
boat charter for an indefinite period two N3 M A1 type vessels the
Asa Lothrop and the Glen Gerald Griswold In the event the char
ters are awarded it is proposed that the vessels will be converted and
used in servicing offshore oil and gas wells in the Gulf of Mexico
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BOSTON SIDPPING CORP CHARTER OF WAR BUILT VESSELS 373

American Tramp Shipowners Association Inc Alaska Freight
Lines Inc Moran Towing and Transportation Company and W R

Chamberlin Company Chamberlin opposed the application All

interveners except Chamberlin withdrew from the proceeding when
the request for authority to carry commercial cargo between the
Pacific coast and the Gulf prior to fhe conversion of the vessel for
the workover service was withdrawn

Proposed legislation has been introduced in the 85th Congress
S 2241 and S J Res 101 to authorize the sale of the subject vessels

by the Secretary of Commerce Chamberlin s opposition to the char

ter rests chiefly on the ground that it is interested in the purchase of

the Asa Lothrop and fears that the conversion of the vessel by appli
cant will prejudice its ability to bid on the vessel on equal terms with

applicant
Applicant desires to charter only the Asa Lothrop in the beginning

and to delay acceptance of the Glen G rald Griswold for a period up
to 6 months in order to commence and test the proposed service which

isa new venture It presently operates two Liberty type vessels un

der charter from the Government both engaged as dry bulk carriers

in the world wide tramp trades The vessels to be chartered will not

be used in such service being intended for se in servicing offshore oil

and gas wells in the Gulf of Mexico This service consists of reno

vating and repairing existing wells to increase production and to
reduce the costs to the oil or gas producer The term workover

covers a number of different types of services such as repair of
cracked well casings drilling to additional depth or penetrating a

casing to recover oil bearing sands passed over during the initial

drilling A workover rig includes a derrick together with its draw

works cat works and rotary a power supply and materials necessary
to perform the particular workover service required such as drilling
mud and cement pipe pumps and valves Some of this equipment
is heavy and a heavy duty crane is necessary in order to lift the

equipment to and from the offshore well platform The Asa Loth
1 OP is equipped with a whirly crane mounted on rails along the out
side boards an straddling the three hatches with sufficient capacity
to perform the lifts expected to be required for this reason the
vessel is the one first desired by applicant

More than 2 000 offshore wells are in production in the Gulf of
Mexico and more are bei ng drilled It is estimated that the average
producing well during its economic life will require from th ee to
five workovers About 15 billion ha e been expended by the pFo
ducers on offshore exploration and development but because of ex

ceptionally high costs a profit has not been realized Because of
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high costs andthe necessity to realize some return on their investments

the producers are becoming more cost conscious particularly with I

regard to workovers No single vessel is equipped to perform a com

plete workover service and it is the purpose of applicant and its

affiliates with the use of the vessels here sought to meet the require
ment

In order to secure workover service an oil producer must contract

separately for a workover rig and the crew to operate it for barges
and towboats to transport it to the offshore well platform perhaps
for a crane barge to lift the heavy equipment from the transporting
barges to the platform if the latter barges are not equipped to perform
the lifts and for other vessels providing housing and mess facilities

for the workover crew while at the well platform These separate
operations require extremely close coordination and are in the aggre

gate so expensive that the producers now hesitate to procure workover

service on individual wells even though out of production because

of the need for such service until a sufficient number of wells are

simultaneously in need of service to justify the expense Applicant
is confident that with the chartered vessels workover service can be

performed at substantially reduced costs thus assisting the producers
in recouping their investments and aiding in the production of oil

and gas from offshore wells

Applicant proposes to subcharter the vessels on a bareboat basis

to Offshore Well Servicing Corporation Offshore a corporation
newly organized by it and officials of Spade Drilling Company

Spade of Borger Texas The latter presently performs workover

service on land based wells The decision to subcharter to Offshore
is prompted principally by applicant s lack of experience in the oil

industry the prime use of the vessels will be the furnishing ofwork

over service Such experience will be supplied by the officials of

Spade with applicant being responsible for the provision of vessel

crews and vessel operation
lt is proposed to reactivate the Asa Lothrop and make her ready

for sea on the west coast sail her in ballast to Houston Texas and

there deactivate her for about 60 days for conversion to a workover

ship The conversion will not in applicant s opinion affect the basic

structure of the vessel and will consist of the removal of some bulk

heads in the afterhouse above the main deck for additional crew and

oil workers bunkroom quarters the addition of a helicopter deck on

the stern a ramp forward on the forecastle and a raised platform
deck the installation of aqdit onal generators pumps piping wiring
controls and storage tanks probably in the No 3 hold and the in
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stallation of storage bins for drilling mud and cement and additional

storerooms in the other holds The location of these latter installa

tions will depend to a great extent on the necessity for trimming the

vessel in order to provide stability during heavy lifts Inthe proposed
operations the vessel would carry as many as three workover derricks
and related equipment and 15 man crews for each The housing and

subsistence of these oil worker crews necessitate the provision ofaddi

tional bunkroom fadlities When ready for operation the vessels

will require vessel crews of about 38 men each and the reactivation
conversion and continued maintenance of the vessels will provide
work for American repair yards All reactivation and conversion
costs will be borne directly by applicant or Offshore and are estimated
at about 200 000

The president of Spade also the president ani principal stock
holder of Offshore has had extensive experience in the furnishing
of workover service on land based wells and his recognition of the

problems of oil and gas producers in securing workover service for
offshore wells and his desire to attempt a solution are the principal
motivations for the instant application He has made surveys of the

equipment materials and vessels necessary for the provision of off
shore workover service and has endeavored to purchase or charter

privately owned vessels for such service in all areas of the United

States Although some smaller vessels have been offered studies

have disclosed that they would not have the requisite stability during
heavy lift operations No vessels other than those of the type here

sought are adequate and vessels of that type are not available from

private sources Because of recent accidents involving barge sup
ported workover operations and the inability of nonself propelled
barges to seek shelter during inclement weather without the aid of

towing vessels which may not be immediately available the oil pro
ducers are becoming more safety conscious The offshore oil and gas
industry requires the services of oa self contained self propelled
workover facility

Applicant requests thatif the charter is authorized the ABa Lothrop
be placed on off hire status during the period of conversion mentioned
above although the term of the charter may continue to run As the
vessels will not be in competition with either coastwise or foreign
trade vessels for the carriage of commercial cargo as such applicant
is willing that the charter include a prohibition against the trans

portation of cargo other than that necessary for the furnishing of
workover service to offshore wells Property to be transported will
be either owned or leased by Offshore or will be the property of the
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particular producer whose wells are being serviced and charges to

the producer will be on a stated daily or other basis for complete
well workover service including incidental transportation

The examiner found and concluded that the applicant has failed

to show that the proposed service for which the vessels are sought
to be chartered is req1lired in the public interest Exceptions were

filed by applicant Chamberlin and Public Counsel Chamberlin also

filed a motion to strike a ertain portion of applicant s exceptions

DISCUSSION AND CONCLUSIONS

The examiner concluded that the proposed charters werenot shown
to be required in the public interest Applicant contends that the

exminer erred in reaching this conclusion and argues that the record

supports affirmative findings on the statutory issues Although agree

ing with the ultimate result reached by the examiner Chamberlin and
Public Counsel contend that the service for which the charters are

sought is not a service within the meaning of that word as used in
the Act and argue that since it is not the charter may not be awarded

findings on the issues of public interest adequacy of service and

availability ofvessels notwithstanding
The record patently demonstrates the nonavailability of suitable

privately owned American flag vessels for the use here contemplated
on any conditions or at any rates The critical issues therefore are

public interest and the meaning of the word service as used in the
Act

The term public interest is not defined in the Act The wording
of section 5 e explieitly authorizes the Board to determine whether

a proposed service is one in the public interest Ve have never before

been called upon to decide whether a use similar to the one here i ro

posed would be in the public interest In this case however the

publlc interest both to the American merchant marine and to our

economy in general is readily apparent substantial conversion york

will be performed in American shipyards employment will be pro
vided for American seamen and our offshore oil and gas resources

will be more efficiently exploited Moreover it appears that the

proposed charters would greatly reduce the dangers to workover crews

during storms on the present nonself propelled barges In Grace

Line Inc Oharter of War Built Vessels 3 F M B 703 1951 the

applicant proposed to carry iron or steel pipe between California
and Venezuela ports for use in increasing the production of the

Maracaibo Lake district oil fields and the Board held th t the pur

pose of the proposed service wasnot shown to be in the public interest
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We feel that the advantages to both the American merchant marine
and to the Ame ican e onomy in general sufficiently distinguish the

instant application from the Glyree case so as to warrant different
conclusions on the issue of public interest Accordingly we find

the proposed use of the vessels to be in the public interest
We are also of the opinion that the proposed use of the vessels con

stitutes a service within the meaning of that term as used in the
Act That term is not defined iil the statute and we have not had pre
vious occasion to construe it We do not agree with Chamberlin and
Public Counsel that service must be interpreted so narrowly that

only a charter application proposing to furnish an ordinary commer

cial shipping service may be approved The prime purpose in amend

ing the Act was to eliminate and to prevent in the future competition
between privately owned American flag ships and Government owned

tonnage The legislative history establishes this as the prime purpose
of section 5 e There is no danger of privately owned American

flag vessels meeting competition from Government owned tonnage
in the instant case Ifthe use for which a vessel is sought is required
in the public interest a charter may be granted if the other two statu

tory standards are met and if as here it tends to further the develop
ment and maintenance of theAmerican merchant marine We there
fore recommended that the charter be approved by the Secretary of
Commerce 1

In excepting to the examiner s initial decision applicant alluded
to an alleged legal opinion of the General Counsel of the Maritime
Administration whieh is not a part of this record Chamberlin
thereupon filed a motion to strike this portion of applicant s excep
tions The motion to strike is hereby granted

FINDINGS CERTIFICATION AND RECOMMENDATIONS

On this record the Board finds and hereby certifies to the Secre
tary ofCommerce

1 That the service under consideration is required in the public
interest

2 That such service is not now adequately served and
3 That privately owned American flag vessels are not available

for charter by private operators on reasonable conditions and at rea
sonable rates for use in such service

1 By Department Order No 117 amended 18 F R 5518 5519 the Secretary of Com
merce has delegated his authority under the Merchant Ship Sales Act of 1946 as amended
to the Maritime A dmlnistrator References herein to the Secretary of Commerce are alsodirected to the Maritime Administrator
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The Board recommends to the Secretary of Commerce that the fol

lowing restrictions and conditions are necessary or appropriate to pro

tect the public interest in respect to any such charter and to protect
privately owned American flag vessels against competition from

chartered vessels

j 1 That charterer not employ any vessel chartered hereunder in

the carrying of cargoes between United States Pacific coast

ports andports in the Gulf ofMexico

2 That any vessel chartered hereunder be limited to the service

requested in theapplication and

3 That in the event any vessel chartered hereunder is sold pur
suant to legislation authorizing such sale the charterer agrees
to restore such vesRel at its own expense to the same condition

as whenit wasdelivered to the charterer
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No S7 1

UNITED STATES LINES CoMPANy APPLICATION FOR INCREASED
SUBSIDIZED SAILINGS ON TRADE ROUTE No 1 FAR EAST SERVICE

8t1bmiUed February to 19 8 Decide March 10 1958

Jnited States LInes Company is not operating an existtng service with respect
to the 12 additional sailings per year over Trade Route No 12 for which

subsidy isapplied
The present service on Trade Route No 12 by vessels of U ited States registry

is inadequate within the meaning of section 605 c of theMerchant Marine

Act 1936 as amended and in the accomplishment of the purposes and pallcr
of he Act add tional vessels ot United States registry should be operated
thereon

Section 605 c ot the Merchant Marine Act 1936 as amended does not inter
pose a bar to the granting of an operatingditferentlal subsidy contract
to tJnited States Lines Company for the operation ot the additional S4111ngs
hereinrequested on TradeRoute No 12

RTUJdA OapOM Rooert E Kli Jr and Donald D Geary for

United States Lines Company
Alvin J Rockwell and Willia R Deming for MatSon Onent Line

Inc Warner W Gardner for American President Lines Ltd ElkOll

Turk Sr I ng Zion George F Galland and ROoert N Kharasch
for Isthmian Lines Inc Sterling F Stoudenmire Jr for Waterman

Steamship Corporation interveners

Roert E Mitchell Edward Aptaker and Edward Sc1vmeUzer as

Public 0ounael

REPORT OF THE BOARD

CLARENCE G MORSE Ohairman BEN H GUILL Vice Ohail17UJn

THOS E STAKEM JR Memoer

By THE BOARD
On December 3 1956 United States Lines Coinpany U S Lines

which currently operates a subsidized service on Trade Route No 12
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the route 1 filed an application for an increase in subsidized sailings
thereon from a maximum of 24 to a maximum of36 sailings per year

By order of the presiding examiner hearing was consolidated with
the hearing in Docket No S 68 which is the application of Matson
Orient Line Inc Matson Orient for an operating differential sub
sidy for a minimum of 18 and a maximum of 25 sailings per year on

the same trade route
On January 9 1958 the examiner served his recommended decision

By order ofFebruary 20 1958 severing Docket No S 71 from Docket
No S 68 No 871 was submitted for final Board action This report
is therefore limited to No S 71 and to the issues with respect thereto

Matson Orient American President Lines Ltd APL Isthmian
Lines Inc Isthmian and Waterm n Steamship Corporation

Waterman intervened in No 871 States Marine Lines withdrew
as an intervener prior to hearing and only United States Lines Mat
son Orient APL and Public Counsel filed briefs

With respect to the United States Lines plication in No 8 71
the examiner found and concluded 1 that applicant is not operating
an existing service to the extent ofthe increased sailings herein sought
within the meaning of section 605 c of the Merchant Marine Act
f1936 as amended 46 U S C 1175 c the Act 2 that the

pr nt service on the route by vessels of United States registry is

inadequate within the meaning of section 605 c and that in the

accomplishment of the purposes and policy of the Act additional
vessels of United States flag registry should be op rated hereon
and 3 that section 6Q5 c is no bar to the granting of n operating
differential subsidyto United States Lines

Contentions ahd arguments of the parties not discussed herein have

beep considered and found not related to material issues or not sup
ported by the evidence

Section 605 c of the Act prov des inpertinent p rtas oll ws

No contract shall be made under this title with respect to a vessel to be
operated on a service route or line served by citizens of the Un1t States which

would be in addition to the existing service or services unless the Board shall
determine after proper hearing of all parties that the service already provided
by vessels of United States registry in such service route or line is inadequate
and that inthe accomplishment of the purposes and policy of this Act additional
vessels should be operated thereon and no contract shall be made with respect
to a vessel operated or to be operated ina service route or line served by two
or more citizens of the United States with vessels of United States registry if

1Trade Route No 12 is described as follows
Between U S Atlantic ports Maine Atlantic Coast Florida to but not including Key

West and ports in the Far East Japan Formosa the Philippines and continent of Asia
trom Union of Soviet ociallet Republics to Siam inclusive
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the Board shall determine the effect of such a contract would be to give undue

advantage or be unduly prejudicial as between citizens of the United States

in the operation of vessels in competitive services routes or lines unless follow

ing public hearing due notice of which shall be given to each line serving the

route the Board shall find that it is necessary to enter into such contract in

order to provide adequate service by vessels of United States registry

Inasm ch as the application involves a service which would be in

Itddition to existing services the only issues for determination are

1 whether the service already provided by vessels or United States

registry is inadequate and 2 whether in the accomplishment of the

purposes and policy or the Act additional vessels should be operated
thereon Arnerican President Lines Ltd v Federal Maritime Board

1 12 F Supp 346 D D C 1953 Under the circumstances there

fore no consjderation need be given to the question of undue ad

vantage or prej dice

EXISTING SERVICE

Seven United States flag carriers operate vess ls in ten servi
which serve some or all of the reas encompassed by theroute United

States Lines is the only such line which provides service exclusively on

the route the other six serve the route as part or other services

Outbound The principal commodities moving outbound on the

route are coal lignite steel products rertilizers tobacco chemicals

corn andautomotive conveyances Japan Korea and thePhilippines
are the largest receivers of liner commercial cargo Coal and lignite
which moye for the most part from Hampton Roads and Baltimore

constituted approximately 75 percent of the total outbound traffic

between 1952 and 1955 substantially more than half of it was han

dled by nonliners in 1954 and 1955 but liners will carry it under

certain conditions and it should be considered in the over all appraise
ment of the outbound traffic American President Line8 Oalls

R011IYIdthe World Service 4 F M B 681 1955

Table Ishows the volume of liner commercial cargo moving out

bound on the route for the years 195256 the percentage thereof
handled by United States flag vessels and the percentage or the total

liner sailings by United States flag vessels

5 F M B



382 FEDERAL MARITIME BOARD

TABLE I

Percentage Percentage
Long tons United United

States r States

tlcipat on sailings

1952 un u u
u u 961 000 19 a

1963 1 672 000 12 a

19114 n 00
u u u 1 626 000 11 35

1955 u
u 1 722 16 35

1956 00 u 00
u 1 982 22 36

Total 00 u 00 00 u
b 7 963 000 16 a

a Not available from record
b In addition defenSe cargo bandIed almost entirely by United States flag vessels totaled 87 000 tons to

125 000 tons ayear for tbe period

Inbownd The principal commodities flowing inbound on the route

are sugar chrome manganese rubber vegetable oils lumber and

shingles copra nuts and preparations manufactured cotton and clay
products Japan and the Philippines are the heaviest shippers

Table II shows the volume of inbound liner commercial cargo on

the route for the years 195256 the percentage thereof handled by
United States flag vessels andthe percentage of the total liner sailings
byUnited States flag vessels

TABLE II

Percentage Percentage
United United

Long tons States States

psrticl sailings
patlan

1952
n 1 295 000 30

1953 1 1147 000 20

1954 1 598 000 14 27

1955 I 7fO 000 16 29

1956
00 n nun n

un n n n U I 035000 20 32

Total 8 115 000 19 a

Not available from record

Outbound and inbownd Table III shows the total outbound and

inbound liner commercial cargo on the route for the years in question
the percentage thereof handled by the United States flag vessels and

the percentage of the total liner sailings by United States flag vessels
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TABLE III

Percentage Percentage
Long tons United United

States Jar States
ticipatlon sailings

1952 n 2 256 000 25
1963 n un 3 219 000 16
1964 n n a 224 000 12 al
1955 3 462 000 16 32
1956 n n n 3 017 000 21 34

TotaL on u n n n n n u n n 15 178 000 18 II

Not availablelrom record

DISCUSSION AND CONCLUSIONS

Trade Route No 12 enjoys a rather balanced trade insofar as liner

service is concerned That being so it is quite in order to survey the

over all traffic pattern in order to determine whether the route isade

quately served by United States flag vessels Outbound 1956 was

the only year between 1952 and 1956 in which United States flag par
ticipation exceeded 20 percent of the traffic and the average for the

period was only 16 percent a year Inbound in the same period 1952

was the only year in which participation exceeded 20 percent and the

average was 19 percent a year Outbound and inbound the high for

the period was 25 percent in 1952 and the average was 18 percent a

year For 195456 the only years of record United States flag sail

ings did not exceed 36 percent of the total liner sailings in either

direction
Two out of the 10 United States flag services which serve this route

had morethan 10 percent free space outbound in 1955 two had between
five and 10 percent and the others had less than five percent Only
United States Lines had more than five percent free space outbound
in 1956 its sailings had been increased however by the use ofMariner
vessels Inbound five of the 10 services in 1955 and three in 1956

averaged 37 percent or more free space The free space inbound of
United States Lines was 18 percent in 1955 but only eight percent in
1956 utilization in 1957 up to the time of hearing remained about
the same as in 1956

The general trendoftraffic on the route has been upward for the past
few years One witness for Matson Orient was of the opinion that
there would be an increase in the volume and although he was unable
to specify the magnitude he believed it would be as great as in the
most recent years Another witness for Matson Orient stated that
talks with shippers and consignees convinced him that liner traffic
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will increase in 1957 and that total volume will remain the same or

ipcrease

A generally concurring stand was taken by the witness for United
States Lines his opinion being predicated upon cargo statistics re

ports from the company s foreign offices and agents and the continued

growth population and economic of the United States as well as the

other countries on the route He concluded that the results for 1957

should be at least as good as for 1956 in spite of a temporary decline
in exports beginning in July 1957 as the result of Japan s adverse

balanceofpayments
Upon this record we conclude that the volume of trade on the route

in the near futurewill remain at least equal to the level of trade in the

past fewyears
Under any reasonable standard that might be applied it is found

that United States flag service on the route is inadequate
Having determined that the route is not adequately served by United

States flag vessels and upon consideration of the record as a whole

we make the further finding that in the accomplishment of the pur
poses and policy of the Act additional vessels ofUnited States registry
shouldbe operated thereon

We find andconclude

1 That United States Lines Company is not an existing operator
on the route to the extent of the additional sailings herein requested
within the meaning of section 605 c of the Act

2 That United States flag service on the route is inadequate within

the meaning of section 605 c of the Act and that in the accomplish
ment ofthe purposes and policy of theAct additional vessels ofUnited
States registry should be operated thereon and

3 That section 605 c of the Act is not a bar to the granting of

the subsidy requested
5 F M B
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No 787

IN THE IAlTER OF SAMUEL KAYE FAMOUS FREIGHT FORWARDING
COMPANY SAN SU TRADING COMP NY AND FAIRCHILD INTERNA
TIONAL CORPORATION

Submitted October 30 195 Decided A pril 21 1958

Respondent Samuel Kaye found to have exclusive ownership and control
of freight forwarder respondent Famous Freight Forwarding Company
and shipper respondents San Su Trading Company and Fairchild Interna
tional Corporation

Respondent Samuel Kaye doing business as Famous Freight Forwarding
C0ll11 any in the capacity of freight forwarder and respondents Samuel

Kaye San Su Trading Company and Fairchild International Corporation
in the capacity of shippers found to have collected ocean freight brokerage
under circumstances resulting in violation of the first paragraph of section
16 of the Shipping Act 1916 as amended

Respondent Samuel Kaye doing business as Famous Freight orwarding Com

pany in the capacity of freight forwarder found to have collected ocean

freight brokerage under circumstances resulting in violation of section 16

Second of the Shipping Act 1916 as amended and General Order 72 Freight
Forwarder Registration No 989 issued to Samuel Kaye doing business as

Famous Freight Forwarding Company canceled

Respondent Samuel Kaye doing business as Famous Freight Forwarding Com

pany in the capacity of freight forwarder and respondents Samuel Kaye
and San Su Trading Company inthe capacity of shippers by means of false
classification on shipments of stoves ovens and refrigerators violated the
first I Uragraph of section 16 of the Shipping Act 1916 as amended

Respondent Samuel Kaye doing business as Famous Freight Forwarding Com

pany in the capacity of freight forwarder by means of false classification
of stoves ovens and refrigerators violated section 16 Second of the Shipping
Act 1916 as amended

Respondent Fairchild International Corporation not shown to have misclassi
fied shipments in violation of section 16 of the Shil ping Act 1916 as

amended

Robert Furness for respondents
Gerald II Ullman for New York Foreign Freight Forwarders and

Brokers AssociRtion Inc intervener
Robert E Afitchell Edward Apta1cer and Robert J Blac1 1 e l as

Public Counsel
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REPORT o THE BOARD

CLAlmNCE G MORSE Ohairrnan BEN H GUILL Vice Ohai1
man

THos E STAKEM JR Mernber

By THE BOARD

This is an investigation on the Board s own motion notice of which

was published in the Federal Register on March 8 1956 21 F R

1496 The purpose of the investigation was to determine whether

respondent Samuel Kaye I aye doing business as Famous Freight
Forwarding Company Famous and registered as an ocean freight
forwarder pursuant ta the Board s General Order 72 46 C F R

244 1 et seq owns or controls respondents San Su Trading Company
San Su and Fairchild International Corporation Fairchild ex

porters and shippers by vessel in foreign commerce within the mean

ing of section 244 13 of General Order 72 and whether I aye db a

Famous l
on shipments an San Suand Fairchild has collected ocean

freight brokerage from Royal Netherlands Steamship Company
Royal Netherlands Grace Line Inc Grace and United Fruit

Company United Fruit during the period April 1954 through Na

vember 1955 under circumstances which result in a violation of

General Order 72 and section 16 of the Shipping Act 1916 as amended

46 U S C 815 the Act

The investigation also was to determine whether Kaye Famous

San Su and or Fairchild knowingly and willfully directly or in

directly by means of false classification or by any other unjust Or

unfair device Or means obtained or attempted to obtain transportation
by water Of stoves and ovens and electric refrigerators at less than the

rates or charges which otherwise would be applicable during the

period July 1955 through October 1955 and or at other times prior
thereto in violation of section 16 Of the Act

New York Foreign Freight Forwarders and Brokers Association

Inc New York Forwarders intervened

Hearing was held before an examiner exceptions to the examiner s

recommended decision were filed by respondents replies to exceptions
were filed by Public Counsel and intervener and oral argument was

held before the Board

The examiner found and concluded that forwarder I aye d b a

Famous was in fact the seller and shipper of shipments made in the

names of San Su and Fairchild and had beneficial interests therein

and that Kaye s collection of ocean freight brokerage on such ship
ments during the period April 1954 through November 1955 was in

1 Throughout this report the abbreviation d b a isused in place of doing business as
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violation of section 16 of the Act and of General Order 72 IIe
recommended that Freight Forwarder Registration No 989 issued to

Kaye d b a Famous be ca Hceled
The examiner further found and concluded that shipper respondent

San Su knowingly and willfully falsely classified shipments of
stoves ovens and refrigerators and thereby obtained transportation
by water for property at less than the rates or charges which would
otherwise ue applicable in violation of section 16 of the Act

The examiner recommended referral to the Department of Justice
for appropriate action

Except to the extent modified herein we agree generally with the

findings and conclusions of the examiner Exceptions taken and
l ecommended findings not discussed in this report and not reflected
in our findings have been found not relevant or unnecessary for dis

position of the proceeding ornot supported by the evidence
As to the collection of ocean freight brokerage by Kaye d b a

Famous on shipments of San Su and Fairchild the relevant facts
are as follows

Kaye as secretary of Fairchild and Wulf Inc a company engaged
in exporting general commodities in foreign trade acquired sole stock

ownership of that company some time in 1946 changed the name to
Fairchild International Corporation and has operated in New York

City in the exporting business since that time San Su an individual

proprietorship was formed by Kaye as a trade name for the purpose
of conducting an export business On Iarch 31 1949 Kaye estab
lished Famous an individual proprietorship for the purpose ofcarry
ing on the business of forwarding He specialized in serving cus

tomers in Puerto Rico Venezuela Colombia and various countries in
Central America and operated San Su and Fairchild in order to
realize profits from selling and exporting merchandise

Pursuant to the provisions of General Order 72 effective June 1

1950 Famous applied on July 31 1950 for registration as a freight
forwarder naming Kaye as the individual owner In the application
Kaye answered no to the following questions

6 Is registrant a subsidiary or affiliate of any other bus iness

7 Does registrant control or is he engaged directly or indirectly in any
business other than forwarding

At the time hegave these answers J aye was the sole owner ofFair
child and San Suo Kaye admitted in this proceeding that the fore

going answers were false at the time they were made
The Board s certificate of registration No 989 was issued to Famousi
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on August 7 1950 On July 12 1951 the Chief of the I3ourd s

Hegulation Office wrote to aye as owner of Famous stating
Since you as an individual areoperating the Famous Freight Forwarding Co

ou are the actual registrant and should be so shown on the app ication form and

on the certificate of registration On this basis your reply to question 1 of the

Form lIC 21 should read as follows Samuel Kaye d b a Famous Freight

Forwarding Co

Acopy of General Order 72 and additional application forms were for

warded for completion and return to the Board and it was requested
that the certificate of registration be returned for cancellation where

upon a revised certificate would be issued n reply a new application
dated August 1 1951 was filed showing registrant as Samuel I aye

db a Famous Freight Forwarding Co and repeating the original
negative answers as to affiliations control and other activities

The letter ttansmitting the new appl ication and the registration c r

tificate being on the stationery of and signed Fairchild International

Corp Samuel Kaye Pres the Regulation Office requested explana
tion of the negative answers on the application together with infor

mation as to the business in which Fairchild was engaged In subse

quent correspondence I aye stated that Fairchild was a buying office

for foreign accounts and that Famous handled the forwarding of those

shipments that Famous was not then engaged in activities connected
with any other shipper that Famous was in no sense an employee of

Fairchild and the two organizations were absolutely distinct and that

Kaye wasthe president treasurer and sole stockholder of Fairchild

The Regulation Office by letter dated October 31 1051 informed

Kaye that

in your case the following lltlltioll vf rule 244 1 of General Order 72 is

applicable
IIRegistration shall not entitle a forwarder to colled ocean brokerage from a

common carrier by water in cases where payment thereof would constitute a re

batei e where the forwarder directly 01 indireetly controls or is con

trolled by the shipper

This letter further informed Kaye that

your company cannot legally collect ulokel age on shipments handled by

Fairchild since you the forwarder have control of Fairchild the shipper There

isno reason however why you cannot continue to handle shipments forFairchild

prOvided you do not accept ocean brokerage on their shipments Please advise

this office as to whether under the circumstances you intend to continue han

dling theshipments of Fairchild

Kaye responded by letter of November 29 1951 saying that

Famous Freight Forwarding Co will handle the shipments of Fair

child International Corp but of course will not collect brokerage
5 F M B
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In March 1954 Famous filed with Atlantic and GulfWest Coast
Central America and Mexico Conference and five other conferences

a form entitled Statement of F M B Registered Forwarder to

Following Conferences named in Application for Freight Com
mission In that application Kaye was named as 100 percent owner

of Famous which was described as being in the general forwarding
business Raye who signed the application answered No to the

followingquestions
Are you engaged in actiyity other than solely forwarding
Do you haye any financial interest in or do you control or in any way influence

the activities of firmsother than your own

Does any other firm ha e a financial interestin control or inany way influence

the actiyities of your firm

Ifyour company is inany way affiliated associated or connected with any ex

porter importer ocean carrier other forwarder or agent therefor or other or

ganization carrying on activity related to your own or transportation in general
explain indetail

Are any of your owners lllutners officers or employees also owners partners
officers or employees of any other firm

Does yonI company or any of its officers partners owners or employees have

any interest direct or otherwise in the purchase and sale of merchandise

Inresponse to the follmving questions
Are all of your owners partners officers and employees devoting their full

activity to your firm Do any of your owners partners officers or employees
derive any part of their compensation from sources other than your firm

Iaye answered Full activity devoted tothe firm

Kaye admitted in this proceeding that the foregoing answers were

false at the time they weremade

Directly preceding Kaye s signature on the conference application
form yas printed thefollowing representation

b Our ncceltallce of freight commissions is and willbe strictly in accordance

with the proyh ion3 of Section 1G of the Shipping Act 1916 as amended

c All re enues accruing to ns from freight commissions pn id to us under

those rules will be retained by us and no portion thereof will be paid directly or

indirectly in any IlInnner whntsoeyer to any shipper or consignee or to any em

ployee or representatiye thereof or to any other person not lawfully entitled to

receive the same

Despite Kaye s assurance to the Board on November 29 1951 that
Famous will not conect brokerage in connection with Fairchild

shipments it is apparent that Famous did collect ocean freight broker

age on shipments made by both Fairchild and San Su after November

29 1951 During the period from April 1954 through November

1955 the record shows such collections in the amounts of 38 99 from
Grace 73 74 from United Fruit and 890 74 from Royal Netherlands

On the reyerse side of the Grace canc led brokerage checks imme
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diately above the endorsement of Famous appears the following
language

In compliance with section 16 of tlle Sllippiug Act 1916 as amended payment
of freight brOkerage by the Grace Line in the amount shown 1nd the acceptance
thereof by the undersigned eudot ser are O l the strict understanding that no

pHrt of the freight brokerage shall revert to the shi per or consignee and the

endorser hereby confirms that be is entitled to receive this brol erage and that

his business is in no sense SubBidial Y to that of the shipper or consignee

The reverSe side of the canceled United Fruit brokerage checks
contain substantially similar language

The Chief Investigator of the Board s Security Office discussed with
I aye in New York in August 1955 the collection of brokerage by
Famous I aye displayed a number of brokerage checks from steam

ship companies which he was accumulating for the purpose of return

ing at one time instead of returning each check separately with an

individual letter This was not done at the time since ICaye left
New York a few days after this visit for foreign countries in connec

tion with hisexporting interests

Thereafter in November 1955 the vice chairman of the Associated
Latin American Freight Conference talked with I aye with respect
to the propriety of the collection of brokerage from one of the COll

ferenee lines on certain shipments made in the names of Fairchild
and Sall Su the conferences believing that there vas some connection
between Famous and these shippers Asked about the connection and
whether in his opinion he was entitled to collect brqkerage on ship
ments made in the names of the two companies I aye explained that he
wasnot interested in collecting brokerage By his letter of November
15 1955 to the vice chairmanof the conferences he stated

Confirming our conversation of today we wish to advise ou that we are

only operating as Freight Forwarders for our own organization and that we

are not interested in collecting brokerage from the steamship companies who act
as the carriers forour shipments

The conference chairman replied on November 17 1955 that I aye s

reference to our own organization was understood to mean Fair
child and San Su and that the member carriers ere being so advised
in order that there might be no misunderstanding as to future pay
ments ofbrokerage Furthermore

I
we are obliged to request that you advise us with respect to brokerage

collected from our member lines by Famous Freight Forwarding Company on

shipments made in the name of Fairchild and San Su since it would appear that
such brokerage has been receiyed in violation of the terms of the Shipping Act of

1916 as amended and the re ulations of the I ederal lIaritime Board
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By letter of the same date the chairman notified individual members
of the conference that Famous was being removed from the confer

ences list of approved forwarders inasmuch as Famous had stated it
wasacting as forwarder only for its own organization i e Fairchild
International and San Su and was not collecting brokerage on ship
ments by those companies Each line was requested to review its
records from April 5 1954 to November 17 1955 and to furnish the
conference office the details of all brokerage paid to Famous on ship
ments made in the name of either Fairchild or San Suo

Representatives of the Board s Security Office again called upon
Kaye on December 7 and 8 1955 to inquire into the brokerage situa
tion with respect to shipments of Fairchild and San Su and also to

inquire concerning certain allegations of possible misdescription of
merchandise l aye showed the investigators a group of brokerage
checks that had not been deposited including some that had been
shown to investigators in August 1955 On December 9 1955 Famous
returned 21 checks in the aggregate amount of 124 06 to the four issu

ing carriers inasmuch as we have given up our Registration Number
As of January 18 1956 Famous had not replied to the conference s

request of November 17 1955 for advice as to the amount of broker

age collected on shipments of Fairchild and San Su and on that date

Kaye was informed by the vice chairman that the member carriers
hadbeen asked to report direct on thatsubject Kaye replied on Janu

ary 24 1956 that he wasreturning brokerage received from the steam

ship companies in accordance with arrangements made with the Fed
eral Maritime Board Subsequently on March 6 1956 the conference
chairman wrote Kaye that only partial repayment of the brokerage
apparently collected in violation of law had been made to that date
and requested that the following amounts due the member lines be re

turned immediately
Alcoa Steamship Company Inc

Grace Line Inc

Royal Netherlands Steamship Co

Transportadora Grancolombiana Ltda
United Fruit Company

26 97

38 99

809 93

152 67

69 59

Total 1 098 15

Famous repaid Royal Netherlands on larch 13 1956 after issu
anc of the Board s order instituting this investigation and made
full payment of the other accounts during that month As indicated
above these were refunds of brokerage collected during the period
April 1954 to November 17 1955 Other brokerage payments were

received by Famous on Shipments of San Su and Fairchild from 1951
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toApril 1954 and when questioned at the hearing as to whether such

payments had been returned Kaye testified No sir Nobody asked

meto return it

As to the misclassification of stoves ovens and refrigerators by
Kaye d b a Famous San Su and Fairchild the relevant facts are

as follows

In August 1955 San Su made two shipments to Venezuelan ports
via Royal Netherlands on which Famous acted as freight forwarder

The bills of lading described the cargoes as specified quantities of

Cartons Bdls Containing Pans Enameled Iron or Steelware Item

218 This description referred to Item 218 in Freight Tariff

No 6 of United States Atlanticand Gulf Venezuela and Netherlands

Antilles Conference which was effective at the time of movement

Kaye db a Famous was a subscriber to this tariff received copies
ofall supplements to and corrections thereof and had long experience
shipping under it

Prior to July 28 1954 Item 218 in Tariff No 6 had provided com

modity rates to the various ports on

Enameled ronor Steelware viz

Basins Hand Wash not Lava

tories

Bowls
Canisters
Casseroles
Chambers Sanitary

Commodes Sanitary

Cups Drinking

Cuspidors
Dishes

Funnels

Hospital or Toilet

Effective July 28 1954 however before the shipments herein con

sidered Item 218 had been amended by Rate Advice No 29 as follows

Irrigators
Kettles

Pails

Pans

Pots Coffee

Shovels Stoves
Strainers Sink

Tableware N O S

Trays Serving
Utensils Cooking or Kitchen not

Electrical N O S

Enameled Iron or Steelware viz

Shovels Stove to correct printer s error No change in rates

Utensils Cooking or Kitchen notElectrical N O S Cancel Rates

Freight charges on the shipment destined to Puerto Cabello were

assessed at the Item 218 rate of 20 per 40 cubic feet on the other

destined Maracaibo the tariff rate of 22 was charged San Su s

commercial invoices covering these shipments were among the docu

ments Kaye turned over to the Board s investigators these described

the articles as cocines translated as stoves and Docenas

Hornos dozens of ovens The articles were described by Kaye
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as low priced enameled nonelectric cooking stoves a kerosene type
used outdoors as well as in the home and which in his opinion were

not oil stoves The ovens were small enameled portable ones that

can be lifted on andoff thetop of a stove

At the time of these shipments Tariff No 6 contained Item 1 000

which published the following ratings on stoves and ovens

Stoves viz
Olass

3

6

3

Alcohol

Coal Gas Gasoline Oil or Wood Burning

Electric
Ovens viz

Not electric 6

N O S 3

Had these shipments moved as Stoves Coal Gas Gasoline Oil

or Wood Burning and Ovens Not Electric the 6th class rate

rather than the Item 218 rate would have been charged Under these

circumstances the shipment to Puerto Cabello would have been billed

at 26 per 40 cubic feet rather than at 20 per 40 cubic feet as actually
assessed and the shipment to Maracaibo would have been billed at

28 per 40 cubic feet rather than at 22 per 40 cubic feet as actually
assessed

In October 1955 San Su made four shipments of refrigerators to

Venezuelan ports via Royal Netherlands on which Famous acted as

freight forwarder The refrigerators were all electrical manufac

tured by General Electric and described in the commercial invoices

as Refrigeradoras
Item 1 000 of Tariff No 6 contains the following classification

ratings on refrigerators
Re1rioera torlJ viz

Cla88
Cabinets with or without units installed including units and parts

for same if shipped in separate packages 4

Commercial Walk In type viz

With units 4

Without units 8
Not mechanical for use only with ice

Units and parts not installed in cabinets 3

A shipment to La Guaira described in the bill of lading as 6 Cs

Refrigerators Non mechanical was charged the 6th class rate of 26

per 40 cubic feet Had this shipment been described as Refrigerators
viz Cabinets with or without units installed including units and

parts for same if shipped in separate packages the 4th class rate

of 34 would have been charged A shipment to Puerto Cabello
described as 10 Os Refrigerators Non mechanical was charged the
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6th class rate of 26 the 4th class rate was 34 Ashipment to Guanta

was described in the bill of lading as consisting of 3 cases Refrig
erators Non mechanical and 2 Cases Gas Ranges Ranges were rated

6th class and the 6th class rate of 29 was charged on the entire ship
ment Had the refrigerators in this shipment been described as

Refrigerators Cabinets with or without units installed including
units and parts for same if shipped in separate packages the 4th class

rate of 37 would have been charged The fourth shipment was of

four refrigerators of the same model to Cuidad Bolivar The bill

of lading description hOvever was 2 Cases containing household

electric refrigerators and 2 Cases refrigerators non mechanical

The freight charges on the first two were assessed at the 4th class

rate of 46 while on those described as nonmechanical the 6th class

rate of 38 was applied
leaye admitted these descriptions as non mechanical refrigera

tors were incorrect but stated that it was the result purely of a clerical

error in billing
lCaye testified with respect to the shipments of stoves ovens and

refrigerators that although he felt the tariff wasunclear he had never

attempted to contact the conference in an effort to clarify the pro
visions he considered to be ambiguous

DISCUSSION AND CONCLUSIONS

We consider first the issue of whether the collection of freight
brokerage by lCa ye d b a Famous on shipments of San Su and Fair

child was a violation of section 16 ofthe Act and of General Order 72

Section 16 of the Act provides in part as follows

That it shall be unlawful for any shipper consignor consignee forwarder

broker or other person or any officer agent or employee thereof knowingly
and willfully directly or indirectly by means of false billing false classification
false weighing false report of weight or by any other unjust or unfair device

or means to obtain or attempt to obtain transportation by water for property
at less than the rates or charges which would otherwise be applicable

That it shall be unlawful for any common carrier by water or other person

subject to this Act either alone or in conjunction with any other person

directly 01 indirectly

Second To allow any person to obtain transportation for property at less

than the regular rates or charges then established and enforced on the line

of such carrier by means of false billing false classification false weighing
false report of weight or by any other unjust or unfair device or means

Whoever violates any provision of this section shall be guilty of a misdemeanor

punishable by a fine of notmore than 5 000 for each offense
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It is beyond dispute on this record that I aye had the exclusive

ownership and control of Famous the freight forwarder and of
San Su and Fairchild the shippers The conclusion is inescapable
that Kaye d b a Famous was in fact the seller and shipper of the

shipments made in thenames ofSan Su and Fairchild
It is further clear from the evidence that Kaye d b a Famous

collected and received brokerage payments from ocean carriers during
the period under investigation April 1954 through November H 55
on shipments made by Kaye as shipper under the names San Su and
Fairchild

The record is replete with evidence that Kaye s collection of bro

kerage on shipments of San Suand Fairchild which companies he

fully owned and controlled was willful and knowing On two oc

casions he filed false statements with the Board on applications for is
suance of a forwarder registration number an obvious attempt to
hide from the Board his true business as an exporter and shipper
He gave false answers to questions in the application he signed and
filed with the conference in order to collect brokerage as a forwarder
Itwas repeatedly brought to the attention of Famous and of Kaye
by the Board by the conference and by endorsement on brokerage
checks received by Famous that collection of brokerage under con

ditions whereby any part of such brokerage reverted to the shipper
or c onsignee would be in violation of section 16 of the Act and Gen
eral Order 72 yet I aye continued to receive and ccept such bro

kerage Even after he vrote the Board i 1951 that he would no

longer collect brokerage in connection with shipments of Fairchild
he continued until at least November 1955 to receive and acceDt such
payments

The record establishes beyond any reasonable doubt that as ship
pers San Su and Fairchild wholly owned and controlled by Kaye
knowingly and willfully through collection of brokerage payments
by I aye d b a Famous obtained transportation of their shipments
at rates less by the amount of brokerage collected than the rates which
otherwise would have been applicable Collection ofbrokerage under
these precise circumstances has been held to be a violation of section
16 of theAct

In New York Freight Forwarder Investigation 3 u S 1 C 157
1949 the Maritime Commission said at page 164

Brokerage paid to a shipper on his own shipments constitutes a rebate in
violation of section 16 of the Shipping Act and this is true notwithstanding
that the shipper may also be a forwarder and may purport to receive the brok
erage money in his forwarder capacity Similarly a forwarder who has any
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beneficial interest in a shipment and accepts brokerage thereon is equally guilty
of accepting a rebate inviolation of section 16

Ve therefore find and conclude that Iaye d b a Famous in the

capacity of freight forwarder and Iaye San Su and Fairchild in

the capacity of shippers violated the first paragraph of section 16 of

the Act in that they knowingly and willfully by an unjust or unfair

device 01 means obtained transportation by water for property at less

than the rates or charges which would otherwise be applicable We

further find and conclude that Iaye d b a Famous in the capacity
of freight forwarder being an other person subject to this Act 2

also violated section 16 Second in that he allowed shippers San Su
and Fairchild by an unjust and unfair device or means to obtain

transportation for property at less than the regular rates or charges
then established and enforced by an oceancarrier

vVe further find and conclude that this collection of brokerage by
Kaye db a Famous in the capacity of freight forwarder also vio

lated the Board s General Order 72 as amended which provides in

part
214 13 Brokerage No forwarder after the date on which he is required to

register shall accept brokerage from ocean carriers unless and until such for

warder has been assigned a registration number pursuant to these rules Regis
trationshall notentitle a forwarder to collect brokerage from a common carrier

by water incases where payment thereof would constitute Ii rebatei e where

the forwarder is a shipper or consignee or is the seller or purchaser of the ship
ment or has any beneficial interest therein or where the forwarder directly or

indirectly controls or is controlled by the shipper or consignee or by any person

having a beneficial interest in the shipment A forwarder shall not share any

part of the brokerage received from a common carrier by water with a shipper
or consignee

In accordance with section 244 5 of General Order 72 as amended

Freight Foiwal der Registration No 989 issued to Famous will be

revoked

The foregoing findings of violations of section 16 of the Act and of

General Order 72 have been virtually conceded by counsel for re

spondents on page 3 of respondents exceptions and supporting brief

We expressly reject however the contention advanced on that same

page that b cause the money has been refunded the lrokerage issue

is moot The fact that illegal brokerage collections were finally re

paid to the carriers is irrelevant to the determination of whether such

collections when made were violative of the Act or of Hoard orders

Ve next consider whether Kaye db a Famous San Su and Fair

2 U s v American Union Transport 327 U S 437 1946
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child misclassified stOYes ovens and refrigerators in violation of

section 16 of the Act

As for the two lots of stoves and ovens which were shipped by San

Su via Royal Netherlands to Puerto Cabello and laracaibo in August
of 1955 it is apparent from the record that Item 1000 specifically in

cludes class rates for stoves and for ovens

Stoves viz
Cla8s

Alcohol 3

ConI Gas Gasoline Oil or Wood Burning 6

Electric 3

Ovens viz
a u

Not electric 3

N O S 6

Yet Kaye d b a Famous described San Su kerosene stoves and

portable ovens on the ocean bills of lading as specified quantities of

Cartons Bells Containing Pans Enameled Iron or Steelware
Item 218 They moved under the comn1odity rates provided in

Item 218 of Tariff G as amended by Rate Advice No 29 as follows

Enameled Iron or Steelware viz

Basins Hand Wash not Lava

tories

Bowls
Canisters
Casseroles

Chambers Sanitary
Commodes Sanitary

Cups Drinking
Cuspirlors
Dishes

Funnels

Hospital or Toilet

Terms in a tariff should be c mstrued in a manner consistent with

general understanding and commercial usage As stated by the Ship
ping Board in Thomas G r01lJe et al v Sou the1 S S ct al 1

u S S B 145 147 1929

The terms in question must be construecl in the sense in which they are gen

erally understood and accepted commercially Shippers can not be permitted
to avail themselves of a strained and unnatural cOl struction

To the same effect see Acme Novelty 00 v American H awaiian

S S 00 2 U S M C 412 1940 and National Oable and Metal 00

v American llawaiian S S 00 2 US 1 C 470 1941

We think a reasonable reading ofTariff No 6 leadsto the conclusion

that the appropriate rate on these items would be the 6th class rate

5 F M B

Irrigators

Kettles

Pails

Pans

Pots qlffee

Shovels Stove

Strainers Sink
Tableware N O S

Trays Serving
Utensils Cooking or Kitchen not
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under Item 1000 i e kerosene stoves would clearly come under the

category Stoves Coal Gas Gasoline Oil or VVood Burning and

portable ovens would clearly come under the category Ovens Not

Electric Inview of these specific tariff descriptions we agree with

the examiner that it was an unrealistic flnd strained interpretation of

the tariff to descrihe these articles as Pans Enameled Iron 01 Steel
ware and to classify them under an item headed Enameled Iron or

Steelware
It is further apparent from the record that the four shipments of

electrical refrigerators made by San Su via Royal Netherlands to

Venezuelan ports in October 1955 clearly should have been classified as

Refrigerators viz Cabinets with or without units installed includ

ing units and parts for same if shipped in separate packages Under
this classification they would have been charged the 4th class rate It

wasan incorrect and false classification to describe them as Refrigera
tors Non Mechanical and to ship them under an item Commercial

Valk In type viz Not mechanical for use only with ice which

moved under the lower 6th class rate I aye admitted that the classi

fication wasnot correct but insisted that the misdescription was purely
clerical error

Ve think it fully clear from the record that the misclassification of

stoves ovens and refrigerators by Kaye db a Famous and San Su

was done lrnowingly and willfully as a device to obtain lower freight
rates on the shipments involved In order to obtain the lower rate

on stoves and ovens it was necessary to classify the particular items

in completely unrealistic ways in order to avoid the specific and ob

vious generic terms stoves and ovens which appear alphabetically
in the tariff index It is further arrparent that to the extent Kaye
Famous or San Su may have been in doubt as to the proper descrip
tion and classification of these stoves or ovens they failed to take any

steps to determine from the conference or any carrier what should be

the n pplicable tariff rate As stated by the Board in Misclassification
of Tissue Paper as Newsprint Paper 4 F M B 483 486 1954

I
a persistent failure to inform or even attempt to inform himself by means

of normal business resources might mean that a shipper or forwarder was acting
knowingly and willfully in violation of the Act Diligent inquiry must be exer

cised by shippers and by forwarders in order to measure up to the standards set

by the Act Indifference on the part of such persons is tantamount to outright
and active violation

As for the admitted misclassification of electric refrigerators we

agree with the examiner that Kaye s explanation that these instanceS

eflect mere clerical errors is less than persuasive in the light of his

5 M B
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demonstrated disregard of the truth See Rates of General Atlantic

S S Omp 2 U S 1 C 681 1943

Ve find and conclude that Kaye d b a Famous in the capacity of

freight forwarder and San Su in the capacity of shipper knowingly
and willfully by means of false classification of shipments of stoves

ovens and refrigerators obtained transportation for property at less

than the rates or charges which would otherwise be applicable in vio

lation of the first paragraph of section 16 of the Act Ve further find

and conclude that Kaye d b a Famous in the capacity of freight for

warder being an other person subject to this Act also violated sec

tion 1G Second in that he allowed a shipper San Su to obtain trans

portation for property at less than the regular rates or charges then

established and enforced by the carrier by means of false classifica

tion of stoyes ovens and refrigerat ors

There is 110 evidence of false classification of shipments by Fair

child so the proceeding as it relates solely to this issue will be discon

tinued as to that respondent
This matter will be referred to the Department of Justice for ap

propriate action
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 21st day of April A D 1958

No 787

IN THE 1ATTER OF SAMUEL KAYE FAMOUS FREIGHT FORWARDING

COMPANY SAN SU TRADING COMPANY AND FAIRCHILD INTERNA

TIONAL CORPORATION

This proceeding instituted by the Board on its own motion having
been duly heard and submitted by the parties and full investigation
of the matters and things involved having been had and the Board

onthe elate hereof having made and entered of record a report stating
its conclusions and decision thereon which report is hereby referred

to andmade a part hereof

Itis ordered That respondent Samuel ICaye doing business as Fam

ous Freight Forwarding Company in the capacity of freight for

al eler and respondents Samuel Kaye San Su Trading Company
and Fairchild IntelnatiOllal Corporation in the capacity of shippers
be and they are hereby notified and required to abstain from collec

tion of ocean freight brokerage and or from false classification of

shipments under circumstances herein found to be in violation of sec

tion IG of the Shipping Act 1916 as amended and in violation of the

Board s General Order 72 and

It is fU1 thei o1 dered That Freight Forwarder Registration No

980 issued to respondent Famous Freight Forwarding Company be

and it is hereby revoked
By THE BOARD

Sgd tTAMES L PnfPER

SeC1 etary
5 l 11 R
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FEDERAL MARITIME BOARD

No 794

IN THE MATTER OF LUIS LoUIS A PEREIRA MOLINA FORWARDING CO
INC LUIS LoUIS A PEREIRA D BA CRESCENT TRADING COMPANY
ANDUNITED STATES OIL CORPORATION

Submitted October30 1957 Decided April 21 1958

Respondent Luis Louis A Pereira found to have substantially owned and

effectively controlled and dominated forwarder respondent Molina Forward

ing Company Inc and to have wholly owned and controlled shipper respond
ents Luis Louis A Pereira doing business as Crescent Trading Company
and United States Oil Corporation

hrough collection of ocean freight brokerage by Molina Forwarding Company
Inc on shipments of Crescent Trading Company and United States Oil Corp
Molina Forwarding Company Inc in the capacity of freight forwarder and

Luis Louis A Pereira doing business as Crescent Trading Company and

United States Oil Corporation in the capacity of shippers found to have
violated the first paragraph of section 16 of the Shipping Act 1916 as

amended

Through collection of ocean freight brOkerage by Molina Forwarding Company
Inc on shipments of Crescent Trading Company and United States Oil
Corporation Molina Forwarding Company Inc in the capacity of freight
forwarder found to have violated section 16 Second of the Shipping Act

1916 as amended and General Order 72 Freight Forwarder Registration
No 516 issued to Molina Forwarding Company Inc canceled

David Hoffman for respondent Molina Forwarding Company Inc
Herbert Rubin for respondent Luis Louis A Pereira doing busi

ness as Crescent Trading Company and United States Oil Cor
poration

Gerald H Ulllman for New York Foreign Freight Forwarders and
Brokers Association Inc intervener

Robert E Mitchell Edward Aptaker and Robert J Blackwell as

Public Counsel
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REPORT OFTHE BOARD

CLARENC G MORSE Ohairman BEN H GUILL Vice Ohairman THOS

E STAKEM JR Member

By THE BOARD

This is an investigation on the Board s own motion notice of which

waspublished in the Federal Register on May 16 1956 21 F R 3233

The purpose of the investigation was to determine whetherTespond
nts Molina Forwarding Company Inc Molina Forwarding Luis

Louis A Pereira Pereira Luis Louis A Pereira doing business

as Crescent Trading Company Crescent and United States Oil Cor

poration U S Oil have violated section 16 of the Shipping Act

1916 as amended 46 U S C 815 the Act and the Board s Gener l

Order No 72 46 C F R 244 1 et seq by thecollection and receipt of

ocean freight brokerage during the period January 1955 through Au

gust 1955 from Grace Line Inc Grace and Alcoa Steamship Com

pany Inc Alcoa

New York Foreign Freight Forwarders and Brokers Association

Inc New YorkForwarders intervened

Hearing washeld before an examiner exceptions to the examiner s

recommended decision were filed by respondents Luis Louis A

Pereira Luis Louis A Pereira db a Crescent 1 and Unite9 States
Oil replies to exceptions were filed by intervener and Public CounseJ
andoral argument washeld before the Board

The examin r found and concluded

1 That Molina Forwarding owned in substantial part and con

trolled by Pereira directly or indirectly shared with Pereira db a

Crescent and United States Oil also controlled by Pereira ocean

freight brokerage collecteland received fJom Grace and Alcoa during
the period January 1955 through August 1955 in violation ofGeneral
Order 72 as a ended and that Freight Forwarder Certificate of

Registration No 516 issued to Molina Forwarding should be re

voked in a ordance with provisions of section 244 5 b of General
Order 72

2 That Pereira Molina Forwarding Pereria db a Crescent
and United Stat s Oil haye knowingly and willfully directly or in

directly by unjust or unfair device or means obtained transportation
by water for property at less than the rates or charges which would
otherwise be applicable in violation of section 16 of the Act

The examiner recommended referral to the Department of Justice
for appropr ate action

1 Throughout this report the abrevlation d b a is used in place of doing buslnes5 as
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Except to the extent modified herein we agree generally with the

findings and conclusions of the examiner Exceptions taken and

recommended findings not discussed in thisreport and not reflected in

our findings have been found not relevant or not supported by the

evidence
The relevant facts are as follows

In August 1946 Pereira organized Crescent a wholly owned indi
vidual proprietorship engaged in the export business in New York
City InDecember 1948 Mo ina Forwarding was incorporated under
the laws of the State of New York with a paid in capital of 4 000

consisting of 200 shares issued to Pereira at 10 per share and 100
shares issued each to Messrs Ramon Betancourt and Juan Recondo at

10 per share One hundred shfares also were issued to Rafael J
Molina who trans ferred to the new corporation the name accounts

and assets of his established forwarding business which had been

operating under the name of Molina Forwarding Company
Molina Forwarding began operations under Rafael J Molina vice

president and general manager at 11 Broadway in New York City
and occupied space adjacent to the offices of Crescent The books

of Molina Forwarding were at all times retained in the Office of

Crescent under the custody and control of Ramon Betancourt

Molina Forwarding lost money from its inception and in April
1950 Molina resigned and resumed his individual operations as a

freight forwarder but retained his stockholder interest in Molina

Forwarding At this time the paid in capital of the corporation was

virtually exhausted A Mr Granda then was hired by Pereira and
Betancourt to be general manager of Molina Forwarding and in

order to reduce expenses Molina Forwarding gave up its separate
office space and was given space in the office of Crescent Crescent
office personnel since that time have furnished necessary clerical and

accounting assistance to Molina Forwarding Crescent has paid rent

and utility charges for the premises used by Molina Forwarding but
has not been reimbursed therefor

On July 7 1950 Molina Forwarding applied to the Board for a

freight forwarder registration number pursuant to General Order 72

The application wassigned by Aurelio Granda general manager and
showed the followingmanagement and stock ownership
Louis A Pereira presidenL

n n n n n n 39 6 percent
R J Molina vice presidenL nn n n n n 20 percent
R J Casabl nca vicepresidenLn nn n nn n 2 percent
Ramon BetancourL n

n n n n n n 20 percent
Pura Franco sec treas n n nn

n nn 2 percent
J Recondo 20 percent
Aurelio Granda general managern n n n nn nn

5 F M B
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1his application represented that Molina Forwarding was neither

a subsidiary nor an affiliate of any other business and that it did not

control and was not engaged directly or indirectly in any business

other than forwarding On the basis of this application Molina

Forwarding was issued Certificate ofRegistration No 516

On July 10 1951 having learned that R J Molina was no longer
connected with Molina Forwarding the Chief of the Board s Regula
tion Office wrote Molina Forwarding to have the original application
of July 1 1950 corrected In that letter the Board enclosed a copy
of General Order 12 and specifically called attention to Rule 244 3
thereof which stated

AdditionaZ Information Registrant shall submit such additional information
as the Commission may request from time to time and shall notify the Commis

sion of any change in facts reported to it under these rules within ten days
after such change occurs

On August 16 1951 Molina Forwarding submitted a revised freight
forwarder application signed by Pereira as president indicating the

same principal stockholders but Pereira was the only designftted
officer This application again represented that registrant was not a

subsidiary or affiliate of any other business and did not control or

was not engaged directly or indirectly in any business other than

forwarding
Molina Forwarding continued to lose money and Granda soon re

signed as general manager Pereira then interviewed and hired
Messrs Riolo and Esperagila to manage the corporation The opera
tion ofMolina Forwarding continued to be a losing venture and Riolo
and Esperagna left the company sometime in 1952

Since the paid in capital of 4 000 was exhausted under the manage
ment of R J Molina in 1949 Molina Forwarding has cOntinued to

operate only by virtue of loans advanced by Pereira through CresCent
and United States Oil Without such loans the busines couldnot have
continued Pereira advanced the funds weekly for the purpoSe of de

ferring Molina Forwarding s operating expenses and paying the

freight charges on shipments of his companies Crescent and United
States Oil In the year 1955 such shipments constituted about half
the forwarding business handled by Molina Forwarding Pereira
testified that these loans were continued in order to see Molina For

warding through its financial difficulties and to recoup the moneys
advanced At the time ofhearing Molina Forwarding owed Crescent
and United States Oil approximately 4 OOO

At the time Riolo and Esperagna left the company in 1952 Pereira
attempted to buy the stock of the other stockholders in order to liq i
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date the corporation Recondo would have cooperated in such a

sale
giving Pereira a total of 60 percent of the stock but Betancourt and
Molina refused to sell 2 Pereira admitted that the corporation could
have simply ceased to operate without any agreement among the stock
holders or its operations could have been ended at any time by Pereira

refusing to lend it money to stay in business

Failing to buyout the other stockholders Pereira interviewed and
hired James Garcia as general manager ofMolina Forwarding in Sep
tember of 1952 and he has continued to conduct jts operations

In April 1952 United States Oil was incorporated under the laws
of the State of New York for the purpose among other things of

engaging in the exporting business All the issued stock is owned by
Pereira and has been so owned since the inception of the company

In addition to appearing as president of Molina Forwarding and

being its principal stockholder Pereira signed checks for that corpo
ration and continued to do so until he informed Garcia sometime in

1955 that he would stop doing so because he did not want his reputa
tion injured by association with a losing business At the time Garcia
was hired in September 1952 Pereira told him he would become the

owner of Molina Forwarding if he could make it a profitable opera
tion Inearly 1955 Garcia was informed by Pereira that he Garcia

was president and was informed sometime later that the board of di
rectors had approved his appointment There is no evidence of min
utes notice of stockholders meetings etc indicating how or when
such action may have been taken Molina who continues to be a stock
holder never received any notices or information of any kind regard
ing the business of the corporation

ereiratestified that heresigned as president of Molina Forwarding
after Esperagna and Riolo took over the management in 1951 but had

lot prepared or submitted any written resignation H had simply
told Riolo and Esperagna that he did not want to be known as an

ofijcer of that corporation He testified that he had resigned as R

director several years before r signing as an officer but had n ver for
tnally notified the company of such resignation
Itappears that Molina Forwarding as forwarding agent has since

1950 handled the shipments of Crescent and since 1952 handled the

shipments of United Stat s Oil It is a reasonable conclusion from

the record that Molina Forwarding has collected brokerage on these

2For the purposes ot this report we have assumed Pereira s stock ownership in Molina

Forwarding to be 39 6 percent However there is testimony from two witnesses which
indlcates that Pereira may In f t have purChased the stock held by Recondo and Betan
court In such event Pereira would be the owner of substantially ore tha 50 percent
of the stock of Molina Forwarding
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shipments of Crescent and United States Oil and the record clearly
shows that during the period January through August 1955 Molina

Forwarding has collected ocean freight brokerage from Grace on one

shipment of Crescent and three shipments of United States Oil and
from Alcoa on four shipments of Crescent

Rafael Molina testified that when Molina Forwarding was origi
nally being organized he had pointed out to Pereira that there might
be a conflict in collecting brokerage on shipments of Crescent Miss

Cayita Pacheco who had been personal secretary to Pereira from Feb

ruary 1952 to about October 1955 testified that on a number of occa

sions Pereira had discussed this matter with her and had stated that
he knew it was not legal to own and control an exporting company
and a forwarding business

Pereira testified that the foregoing testimony of Molina and Pacheco

wasnot true

DISCUSSION AND CONCLUSIONS

Section 16 of the Act provides in part as follows

That it shall be unlawful for any shipper consignor consignee forwarder
broker or other person or any officer agent or employee thereof knowingly and

willfully directly or indirectly by means of false billing false classification
false weighing false report of weight or by any other unjust or unfair device
or means to obtain or attempt to obtain transportation by water for property
at less than the rates or charges which would otherwise be applicable

That it shall be unlawful for any common carrier by water or other person
subject to this Act either alone or inconjunction withany other person directly
or indirectly

Second To allow any person to obtain transportation for property at lese
than the regular rates or charges then established and enforced on the line of
such carrier by means of false billing false classification false weighing false

report of weight or by any other unjust or unfair device or means

Whoever violates any provision of thissection shall beguilty of a misdemeanor
punishable by a fine of notmore than 5 000 foreach offense

It is beyond dispute that Pereira owned Crescent as a sole pro
prietorship from its inception ip 1946 until the time of the hearing
that Pereira owned 100 percent of the issued stock of United States
Oil from the inception of that company in 1952 until the time of the

hearing ahd that both of these organizations have engaged in the
export business and have made shipments by common carrier by water
in the commerce of the United States

We further think it fully apparent from the record that Pereira

has substantially owned and controlled Molina Forwarding since its
5 F M B
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inception in 1948 Pereira owned at least 40 percent of the outstand

ing stock of Molina Forwarding since that time and the evidence

establishes that he has completely dominated the affairs of the com

pany Though Molina Forwarding is in form a corporation the
conduct of its business affairs belies the corporate structure and indi

cates that it has in fact been conducted by Pereira more in the nature

ofa soleproprietorship
Pereira has hired the personnel of Molina Forwarding He has

provided through his wholly owned and controlled companies Cres
cent and United States Oil office space and utilities without expense
Clerical and accounting services have been supplied by Crescent and

United States Oil to 10lina Forwarding without charge Since 1949

Molina Forwarding has continued to function only by virtue of loans

advanced by Pereira through Crescent and United States Oil It is

clear from the record that without such loans from Pereira the busi

ness could not have continued Pereira has signed the checks and

possibly the income ta returns of Molina Forwarding To the ex

tent he no longer signs checks for that corporation relinquishment of

such authority appears to have been merely his own personal decision

His resignation as president and director similarly appears to have
been no more than his own unilateral action The appointment of

Garcia as president and Pereira s promise to give Garcia sole owner

ship of the company if it became profitable further indicate Pereira s

sole direction and control To the extent Garcia could conduct the

affairs of Molina Forwarding it is fully apparent from the record

that such authority had been bestowed upon him by Pereira It is

further reasonable to conclude from the record that Pereira could

have personally and unilaterally modified or rescinded such authority
at any time

There is nothing in the record to show that there were stockholders

or directors meetings or that there were any reports 9r statements
supplied to stockholders or dirootors Rafael Molina owner of 20

percent of the stock took no part in the affairs of the company after

leaving as general manager in 1950 Betancourt and Recondo each

owners of 20 percent of the stock appear to have had little or no con

tinuing part in the affairs of the corporation and in fact have spent
much of their time in Puerto Rico

It is the contention of Pereira Pereira d b a Crescent and United
States Oil that Molina Forwarding was a corporation operated sepa

rately and independently of the respondent shippers and that the

relationship between Molina Forwarding and the Pereira owned ship
pers was purely that of a creditor W th this we cannot agree
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Though Pereira had advanced loans to Molina Forwarding and was

owed certain moneys by the forwarding company the record shows

that the relationship goes far beyond that of merely debtor and cred

itor We fully agree with the finding of the examiner that Molina

Forwarding was effectively controlled and completely dominated by
Pereira It is further apparent that Molina Forwarding has in fact
functioned virtually as the export traffic department for the Pereira
owned shippers Crescent and United States Oil

Having found that the forwarding company is effectively con

trolled and dominated by Pereira the shipper d b a Crescent and

United States Oil the crucial issue for determination is whether

through the collection of ocean freight brokerage by Molina For

warding on shipments of Pereira d b a Crescent and United States
Oil these respondents have knowingly and willfully by an unjust
or unfair device or means obtained or attempted to obtain trans

portation by water for property at less than the rates or charges which

would otherwise be applicable i e have they obtained or attempted
to obtain an unlawful rebate 3

Inourreport in Docket No 787 In theMatter of SamJUel Kaye et al

decided this day we found that collection ofbrokerage by a forwarder
on shipments made by shippers wholly owned and controlled by the

same person who owned the forwarding company constituted un

lawful rebates in violation of section 16 of the Act It was held in
that case that through collection of brokerage under those circum
stances respondents obtained transportation of their shipments at

rates less by the amount ofbrokerage than the rates which otherwise

would have been applicable
We think the same reasoning applicable in the instant proceeding

To the extent Pereira substantially owned and effectively controlled
rlolina Forwarding collection of brokerage payments by that for

warding company on Pereira s shipments in the names ofCrescent and
United States Oil inured to the benefit of Pereira the shipper To the
extent of such benefit the shippers have attempted to obtain and have
obtained transportation of their shipments at less than the rates which
would otherwise be applicable 4 It is not necessary that there be com

I The record shows that Molina Forwarding has handled shipments of Crescent since

1950 and U S Oil since 1952 and it is reasonable to conclude that brokerage was collected
on these shipments SpeCifically during the period January 1955 through August 1955
Molina Forwarding collected brokerage from Grace on one shipment of Crescent and three
shipments of U S Oil and from Alcoa on four shipments of Crescent The fact that the
actual amount of brokerage which the record expressly proves to have been collected may

be small has no bearing on the issue of whether or not such collection is unlawful under
the Act or appropriate Board orders

This benefit inures to the shipper regardless of the fact that the shipper may have
loaned money to the forwarder and thus be a creditor of the forwarder

5 F M B



408 FEDERAL MARITIME BOARD

plete ownership and control of the forwarder by the shipper iu arder
for such collection of brokerage to be an unlawful rebate unde ettion

16 The prolfibitions of section 16 expressly apply to indirect as

well as direct rebates to attempt to obtain a rebate as well as to

actually obtaininga rebate and to rebates by any unjust or

unfair device or means Under this language it has been held

that if the forwarder shipper relationship is sufficient to create in the

forwarder a beneficial interest in a shipment collection of brokerage
by the forwarder would be a violation of section 16 As stated by the

Maritime Commission in New York Freight Forwarder Investigation
3 U S M C 157 164 1949

Brokerage paid to a shipper on his own shipments constitutes a rebate in

violation of section 16 of the Shipping Act and thisis true notwithstanding that

the shipper may also be a forwarder and may purport to receive the brokerage
mone in his forwarder capacity SimHarly a forwarder who has any bene

ficial interest in a sdpment and accepts brokerage thereon is equally g1tilty of
accepting a rebate in violation of section 16 Emphasis added

vVe further think it apparent that the attempt to obtain and the

9btaining of a lower freight rate by respondents through collection of

br9kerage by a substantially owned and controlled forwarder wa

done knowingly and willfully and was an unjust or unfair device or

means within the meaning of section 16 There is testimony from two

witnesses indicating that Pereira knew that it wasnot legal for Molina

Forwarding to collect brokerage on shipme lts of Crescent and United
States Oil In an application to the Board in 1951 for issuance of a

freight forwarder registration number signed by Pereira a clear

statement was made that Molina Forwarding was not affiliated with

nor engaged in any other business although at that time Pereira was

both the primary stockholder of the forwarding company and sole

owner of Crescent the shipper Furthermore Pereira had been

furnished a copy of General Order 72 which clearly stated in section

244 13 that it was unlawful for a forwarder to collect brokerage when

such forwarder has a beneficial interest in a shipment or where the

forwarder directly or indirectly controls or is controlled by the shipper
or consignee

In view of the record and the foregoing analysis we find and con

clude that Molina Forwarding in the capacity of freight forwarder

and Luis Louis A Pereira d b a Crescent and United States Oil
in the capacity of shippers violated the first paragraph of section 16

of the Act in that by an unjust and unfair device or means they
knowingly and willfully obtained or attempted to obtain transporta
tion by water for property at less than the rates or charges which
would otherwise be applicable vVe further find and conclude that
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Molina Forwarding in the capacity of freight forwarder being an

other person subject to this Act 5 also violated section 16 Second
of the Act in that it allowed shippers Pereira d b a Crescent and

United States Oil by an unjust or unfair device or means to obtain

transportation of property at less than the regular rates or charges
then established and enforced by an ocean carrier

We further find and conclude that this collection of brokerage by
Molina Forwarding in the capacity 9f freight forwarder also vio

lated General Order 72 as amended whichprovides in part
244 13 Brokerage No forwarder after the date on which he is required to

register shall accept brokerage from ocean carriers unless and until such for

warder has been assigned a registration number pursuant to these rules Regis
trationshall notentitle a forwarder to collect brOkerage from a common carrier

by water in ases where payment thereof would constitute a rebatei e where
the forwarder is a shipper or consignee or is the seller or purchaser of the ship
ment or has any beneficial interest therein or where the forwarder directly or

indirectly controls or is controlled by the shipper or consignee or by any person

having a beneficial interest in the shipment A forwarder shall not share any
part of the brokerage received from a common carrier by water with a shipper
or consignee

In accordance with section 244 5 of General Order 72 as amended

Freight Forwarder Registration No 516 issued to Molina Forward

ing will be revoked
This matter will be referred to the Department of Justice for ap

propriateaction

II u s v American Union Transport 327 U S 437 1946
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ORDER

At 8 session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 21st day ofApril A D 1958

No 794

IN THE MATTER OF LUIS LoUIS A PEREIRA MOLINA FORWARDING CO
INC Lms Loms A PEREIRA DjBlA CRESCENT TRADING COMPANY
AND UNITED STATES OIL CORPORATION

This proceeding instituted by the Board on its own motion ha ing
been duly heard and submitted by the parties and full investigation of

the matters and things involved having been had and the Board on

the date hereof having made and entered of record a report stating
its conclusions and decision thereon which report is hereby referred

to and made aparthereof

Itis ordered That respondent Molina Forwarding Company Inc

in the capacity of freight forwarder and respondents Luis Louis

A Pereira doing business as Crescent Trading Company and United
States Oil Corporation in the capacity of shippers be and they are

hereby notified and required to abstain from collection of ocean freight
brokerage under circumstances herein found to be in violation of

section 16 of the Shipping Act 1916 as amended and in violation of

theBoard s General Order 72 and

Itis further ordered That Freight Forwarder Registration No 516

issued to respondent Molina Forwarding Company Inc be and it is

hereby revoked

By THE BOARD

Sgd JAMES L PIMPER

Secretary
5 F M B
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No S 68

MATSON ORIENT LINE INC APPLICATION FOR OPERATING DIFFEREN

TIAL SUBSIDY ON TRADE ROUTE No 12 U S ATLANTIC FAR EAST

Submitted April 9 1958 Decided May 16 1958

Matson Orient Line Inc is not operating an existing service between the At

lantic coast of the United States and the Far East Trade Route No 12

within the meaning of section 605 c of the Merchant Marine Act 1936

as amended

The present service on Trade Route No 12 by vessels of United States registry
is inadequate within the meaning of section 605 c of the Merchant Marine

Act 1936 as amended and in the accomplishment of the purposes and

policy of the Act additional vessels of United States registry should be

operated thereon

The present service provided by vessels of United States registry between

Hawaii and the Far East is not shown to be inadequate within the mean

ing of section 605 c of the Merchant Marine Act 1936 as amended and

additional vessels of United States registry are not required to be operated
in such trade in the accomplishment of the purposes and policy of the Act

Section 605 c of the Merchant Marine Act 1936 as amended does not interpose

a bar to the granting of an operating differential subsidy contract to Matson

Orient Line Inc for the operation of cargo vessels on the service described

inparagraph 1 above

Section 605 c of the Merchant Marine Act 1936 as amended does interpose a

bar to the granting of operating differential subsidy aid to Matson Orient

Line Inc for the operation of cargo vessels between ports in Hawaii and

ports inthe Far East

Willis R Deming and Alvin J Rock ell for Iatson Orient Line

Inc

Ronald A Oapone RObert E Kline Jr and Donald D Geary for

United States Lines Oompany lYarner TV Gardner for American

President Lines Ltd George F Galland ahd Robert N har asch for

Isthmian Lnes Inc Sterling F Stoudenmire Jr for Waterman

Steamship Corporation and Odell Kominers and J Alton Boyer for

PacificFar East Line Inc interveners
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Robert E Mitchell Edward Aptaker and Edward Schmeltzer as

Public Counsel

REPORT OF THE BOARD

CLARENCE G MORSE Ohail1nan THos E STAKEM JR Member

By THE BOARD

This is a proceeding under section 605 c of the Merchant Marine

Act 1936 as amended l 46 U S C 1175 c the Act to determine

whether the provisions of that section interpose a bar to the granting
of an operating differential subsidy contract under section 601 of the

Act 46 U S C 1171 to Matson Orient Line Inc Matson Orient
on its proposed Trade Route No 12 service with the privilige ofcall

ing at Hawaii to load and discharge cargo in the foreign commerce

ofthe United States
Matson Orient presently does not own or operate any vessels Its

application filed on July 13 1956 contemplates a subsidized service
of 18 to 24 sailings per year with C 3 type vessels or other tYlPes mu

tually agreed upon by the Board and J1atson Orient on Trade Route
No 12 the route between United States Atlantic ports Maine
Atlantic coast Florida to but not including Key West and ports in the
Far East Japan Formosa the Philippines and the continent ofAsia

from the Union of Soviet Socialist Republics to Siam inclusive

as well as the privilege of carrying cargo between Hawaii and the
Far East

Hearing on the application was consolidated with the hearing on

the application of intervener United States Lines Company United

States Lines for increased subsidized sailings on the route filed on

December 3 1956 Docket No S 71
Other interveners are American President Lines Ltd APL

Isthmian Lines Inc Isthmian Waterman Steamship Corporation
Waterman and Pacific Far East Lines Inc PFEL States

Marine Corporation and States J1arine Corporation of Delaware
which originally intervened were granted leave to withdraw their
intervention prior to the commencement of the hearing

Briefs and proposed findings were filed by Matson Orient U S
Lines APL and Public Counsel Upon amendment of its applica
tion prior to hearing whereby J1atson Orient deleted its request for
written permission to serve Hawaii in the domestic trade under section
805 a of the Act 46 U S C 1223 a PFEL advised that it would
not participate in or be represented at the hearing

1 Section 605 c 1s found in the appendix
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In his recommended decision based on the eonsolidntcd record the

examiner concluded that section 605 of the Act did not interpose
a bar to the granting of subsidy to either applicant Shortly there

after the Board granted United States Lines motion for severanee

of the two proceedings and on March 11 1958 its report was served
in Docket No S 71 That report refiected essentially the findings and

conclusions of the examiner with respect to United States Lines

Here we adopt generally that recommended decision insofar as it

relates to the application of Matson Orient
Since this application contemplates a new operation the only issues

presented are 1 whether the service already provided by United

States flag vessels on Trade Route No 12 is inadequate 2 whether
in the accomplishment of the purposes and policy of the Act ad
ditional ves els of United States registry should be operated on Trade
Route No 12 and 3 whether since the application requested the

privilege of calling at IIawaii for the purpose of loading and dis

charging cargo in the foreign commerce of the United States section

605 c of the Act interposes a bar to the award of subsidy for such

service The question ofwhether undue advantage or undue prejudice
would result from the granting of subsidy Rid to applicant is not in

issue Arnerican President Lines Ltd v Fedenll ill ritinle JJ o d

112 F Supp 346 D D C 1953

Specifically the examiner found that the existing service Irovided

by United States flag vessels on Trade Route No 12 was inadequate
and that in the accomplishment of the purposesand policy of the Act
additional vessels ofUnited States registry should be operated thereon
and he concluded that section 605 c raised no bar to the award of

subsidy to Matson Orient on the route As to the privilege of calls
at Hawaii to load and discharge cargo in the for ign commerce of
the United States the examiner found that the trade is adequately
served by United States flag vessels and he concluded that section

605 c of the Act does interpose a bar to the granting of subsidy aid
to lVlatson Orient for such service

Exceptions to the recommended decision were filed by Matson

Orient PFEL 2 Isthmian 3 United States Lines and Public Counsel

2PF ELs exceptions relate solely to the examiner s finding that PFEL withdrew
itS intervention prior to the hearing when in fact in view of Matson Orient s amend

ment of its application deleting tbe request for section 805 a written permission for

calling at Hawaii in the domestic trade PFEL advised tbe examiner that PFEL
docs not presently intend to participate in the impending bearings or to be repre

sented at those bearings These exceptions are not germane to the issues and no fur

tber r ference to themwill be made
3 Isthmian did not file proposed findings of fact or a brief witb tbe examiner and did

Dot argue orally its position before the Board
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replies to exceptions were filed by Public counsel Matson Orient and

United States Lines and oral argumentwasheard by the Board

Matson Orient while generally supporting the recommended de

cision excepted to the finding that there has been no showing or in

adequacy or United States flag service as to Hawaii and to the

conclusion that section 605 c or the Act interposes a bar to the

award or subsidy aid to 1atson Orient for its proposed Hawaii service

lfatson Orient contends that sinee Hawaii is an off route point it is

not necessary in order to grant the privilege to find that the service

already provided is inadequate and in any event service by vessels of

United States registry bet een Hawaii and the Far East is in fact

inadequate
United States Lines excepted to the examiner s conclusion that sec

tion 605 c or the Act does not interpose a bar to the a v ard of

subsidy to Matson Orient and to his findings that 1 the grant
or 1atson Orient s application would further the purposes and pol
icy of the Act and 2 it is immaterial that a palticular applicant
is not operating a service at the time it files its application that

it rails to give the nurnber and type of vessels to be operated in

the service 01 how they are to be obtained and that no definite

time is given when its service will commence

Isthmian asserts that it does not oppose the award of subsidy aid to

applicant provided that sneh an award does not preclude a similar

award to Isthmian on its westbound round the world f5ervice In

xcepting to the recommendeq decision it complains that the examiner

failed to include a finding as to whether the grant or subsidy in this

ase would preclude a grant or subsidy to Isthmian on its pending ap
plication and rurther railed to find that if the award of subsidy to

Matson Orient would preclude a similar award to Isthmian then
Isthmian s application is entitled to simultaneous consideration with
the application or Matson Orient

Public Counsel contends that the examiner erred in 1 failing to

determine the amollnt of additional United States flag service that is

required to achieve adeqllacjr within the meaning of the Act 2 find

ing that the refusal of applicant to specify the number and type of
vessels it proposes to employ and the date on which it will be ready
wiiling and able to commence operations are immaterial in a section

05 c proceeding and 3 concluding that section 605 c does not

interpose a bar to the award of subsidy to 1atson Orient

5 F 11 R
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DISCuSSION AND CONCLUSIONS

That we said with reference to adequacy of United States flag
service in Docket No S 714 is equally appropriate here since each

application is grounded upon the same record The record illustrates
that outbound on the route liner comllwlcinl cargo has steadily in

creased from 961 000 long tOllS in 1952 to 1 982 000 long tOllS in 1956

while United States flag vessels accounted for an average of only 16

percent ofthis movement and United States flag vessels accounted for

more than 20 percent 22 pereent in 1956 only Inbound liner com

mercial cargo has steadily increased from 1 295 000 long tons in 1952
to 1 935 000 long tons in 1956 The average United States flag vessel

participation in this inbound movement was only 19 percent Com
bined outbound and inbound United States flag vessel carryings aver

aged 18 percent during the 19521956 period with a high of 25 per
cent in 1952 United States flag vessel utilization has been high
Outbound in 1955 only two of the 10 United States flag services had

more than 10 percent free space two had between five and 10 percent
and the remainder had less than five percent in 1956 only United
States Lines vessels had more than five percent free space notwith

standing the fact that in this year United States Lines introduced

its Mariner vessels with their increased cargo capacity to the trade

Inbound free space while more substantial wasnot heavy In 1956

United States Lines averaged about eight percent free space inbound

and its experience since then up to the time of hearing remained about

the same

On the whole the record demonstrates that cargo offerings on the

route will remain at least equal in the foreseeable future to the level

of the offerings in the recent past when as noted above 1 982 000 long
tons of liner commercial cargo were carried outbound ofwhich about

428 000 long tons or 22 percent moved by United States flag vessels

andinbound 1 935 000 long tons ofliner commercial cargo were moved

ofwhich 387 000 long tons or20 percent wascarried by United States

flag vessels Combined inbound and outbound in 1956 United States
flag vessels carried 21 percent or about 815 000 long tons of the total

3 917 000 tons

The term adequacy in section 605 c ofthe Act refers to the service

already provided by vessels ofUnited States registry in such service
emphasis added There has been a relatively low participation of

United Sta tes Lilles CO Increased Sailings Route 12 5 F M B 879
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United States flag vessels in this trade and a high ratio of United

States flag vessel utilization particularly outbound We conclude

therefore as we did in No S 71 that the service already provided by
United States flag vessels on the route is inadequate

When and if a subsidy contract is awarded as a result of our deci

sion in No 8 71 United States Lines vessels will have additional

carrying capacity The record indicates that increased capacity of

United Stutes Lines through additional sailings with Mariner vessels

and the substitution of Mariners for its previously utilized G2 type

vessels amounts to some 261 400 long tons over its 1956 actual carry

ings of 154 000 long tons Assuming that United States Lines does

carry this much additional cargo United States flag participation
would be 689 400 tons and based upon 1956 actual carryings would

amount to 34 7 percent participation outbound 32 9 percent inbound

and 33 9 percent both outbound and inbound Adding to this the

capacity of Matson Orient s proposed service 252 000 tons United

States flag participation would be 941 400 tons and based upon 1956

actual carryings would amount to 45 9 percent participation out

bound 47 percent inbound and 46 7 percent both outbound and

inbound

Public Counsel contend that the level of adequacy in this trade

should be set at 40 percent in view of the formidable competition
from Japane e flag vessels We note that Japanese vessels have been

strongly entrenched in the transpacific trade on Trade Routes Nos

29 and 30 yet United States flag participation in each of those trades

now exceeds 60 percent tVe further note that in 1956 after United

States Lines introduced its Mariners to the trade its outbound free

space remained low Upon this record and the recent history of

United States flag liner services to the Far East weare of the opinion
that to limit adequacy to 40 percent of the totaI liner movement at the

1956 traffic level would be unwarranted

Assuming contracts are awarded to both United States Lines and

Matson Orient United States flag vessels would carry a combined

total ofonly 46 7 percent of the inbound and outbound liner movement

on the route if they go out with capacity loads and if cargo offerings
do not exceed those of 1956 We feel that the foregoing is well within

the grasp of United States flag vessels on this service and we con

clude that additional vessels should be operated on the route in fur

therance of the purposes and policy of the Act

Unless the specific exceptions to which we now turn demand a con

trary conclusion section 605 c of the Act does not interpose a bar

to the granting of subsidy aid to Iatson O ient for a proposed service

on the route

5 F M B
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Public Counsel points out that there are other pending ubsidy
tpplications which relate in part at least to Trade Route No 12 that
these pending applications if granted could accommodate about

101 000 long tOllS of additional cargo for United States flag vessels
This capacity when added to the present existing carryings plus
the capacity provided by the additional sailings of United States
Lines and the proposed service of 1atson Orient would amount to

approximately 1 044 000 long tons outbound 1 011 000 long tons in
bound and a combined capacity of 2 055 000 long tons or 52 7 512
and 52 4 percent respectively assuming again tha vessels carry
capacity loads and that cargo offerings do not increase over 1956
It is the position of Public Counsel that all of these applications can

not be granted because they are not required in order to achieve

adequacy and therefore 1 we must determine the number of addi
tional sailings which arenecessary to achieve adequacy and 2 since
one or more applicants may he barred from receiving subsidy on the
route because the trade will be ad quately served we must determine
which of the pending applications is best suited to accomplish the

purposes and policy of the Act
We have determined that the service already provided by United

States flag vessels in this service is inadequate Further we are of
the opinion that the participation in the liner movement on the route
ns proposed by both United States Lines and Matson Orient is well
within the grasp of United States flag vessels The Act does not

require a finding that the extent ofexisting inadequacy be determined
In any event we have noted that the granting of all pending applica
tions pertaining to this service would amount to about 52 percent
United States flag vessel participation assuming that there is no in
crease in the liner cargo offerings in the future An additional five

percent of the movement is not so great that we can say here that it
annot or will not be achieved Ve note ton that in one of the pend

ing applicationsthere has been no section 605 c hearing Rnd that
in two 6 the recommended decision has not been issued Ve cannot

say upon this record that 52 percent of the movement would constitute
a substantial portion of the water borne export and import foreign
commerce of the United States Suffice it to say that a favorable
section 605 c determination does not in itself result in the
award of subsidy that pending applications may be amended or with
drawn and that the record in later section 605 c hearings may
indicate that cargo offerings have changed materially

IS Waterman Steamship Corp Docket No 8 73
o Isthmian ROllnu the World Westbound Docket Xo 8 72 and APL Round the World

Westbound Docket No 8 74
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Since we have rejected the notion that the level of adequacy in this

trade should be set at 40 percent of the 1956 movement and since we

are unprepared to say in light of the above that one or more of the

other pending applicants shall be barred by reason of section 605

c of the Act the second contention of Public Counsel supra is not

presented for decision Ve do not agree however nor has it ever

been held by onr predecessors that the purposes ancI policy clause

of the section was intended to determine which of several applications
is best suited to achieve adequacy on a given trade route Ve believe

that the foregoing disposes of the contention advanced by Isthmian

It is argued also that Matson Orient s application is so vague that

the Board cannot determine that the proposed service would enhance

the purposes and policy of the Act Applicant produced 1 data

showing the type of vessels it proposes to operate C3 orother types
agreed npon with the Board 2 voyage pro forma data based upon
the operation of C3 type vessels 3 nature and amounts of cargo
to be loaded and dischargd at each port 4 sailing time 5 annual

voyages per vessel and other information We believe that the ex

aminer correctly ruled that evidence relating to the vessel types to be

employed the exact route the source of the vessels the ability and

willingness to acquire ne y vessels design features to be incorporated
in the new vessels the exact time the new service would be in

augurated and the like aTe immaterial and irrelevant Although
consider tbly more detailed information is needed by the Board for its
deliberations under other sections of the Act we believe that the data
of record produced by Matson Orient is sufficient for us to make the
determinations required under section 605 c

A further argument of Public Counsel is that Matson Orient s

failure to disclose the time when it intends to inaugurate a specific
service might well lead to the eircumvention of the safeguards of
section 605 c if the section is found not to bar the award of a sub

sidy contract Public Counsel fears that a favorable finding for ap
plicant may be interpreted as a license to seek subsidy at some far
later time when in applie mt s opinion the service would be profitable
and at that time additionnl service may not be required ith the
result that other persons in the trade might be deprived of the pro
tection afforded by section 60 c The section provides that no

contract shall be made under this title with respect to n vessel to be

OperaJed on a service unless the serviee already provided
by vessels of United States registry in such service is jnndequate

A favorable section 60 c determinat ion does not allow
an applicant to pick and choose when he win commence operations
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under a contract Assuming that other sections of the Act do not

preclude the award of subsidy to Matson Orient we will insist that

applicant take all action necessary for the prompt determination of its

application and unless a subsidy contract if offered is executed and

operations have commenced within a reasonable time we shall review

our determinations here in light of conditions as they then exist

Applicant has requested the privilege of calling at Hawaii for the

purpose of loading and discharging cargo in the foreign commerce of

the United States Upon this record we find that section 605 c of

the Act does interpose a bar to the award of subsidy for such service

It is clear that United States flag liners are faced with virtually no

foreign competition in this service and it cannot be said upon this

record that the service is inadequately served Applicant urges upon
us the view that since Hawaii is a privilege or off route point inade

quacy as to this segment df the service need not be found

To adopt the foregoing argument we would be precluded from

granting a subsidy for anything less than the service proposed by ap

plicant no matter how unsuitable for subsidy any leg or segment of

the proposed service might appear To subsidize an obviously ade

quately served off route point simply because the remainder of the

proposed route is inadequately served would militate against the very

purpose of the subsidy program
Contentions and arguments of parties not discussed herein have

been considered and found not to be related to material issues or not

to be supported by the evidence

We find and conclude

1 That lfatson Orient is not operating an existing service on Trade

Route No 12

2 That the service already provided by vessels of United States

registry on Trade Route No 12 is inadequate within the meaning of

section 605 c of the Act and that in the accomplishment of the

purposes and policy of the Act additional vessels of United States

registry should be operated thereon

3 That the service already provided by vessels of United States

registry between Hawaii and the Far East is not shown to be inade

quate and additional vessels of United States registry are not required
to be bperated between Hawaii and the Far East

4 That section 605 c does not interpose a bar to the award of

subsidy to Matson Orient for its proposed service on Trade Route No

12 and

5 That section 605 c does interpose a bar to the a ward of subsidy
to fatson Orient for its proposed service between Hawaii and the Far

East

5 F M B
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ApPENDIX

Section i05 c No contract shall be made under this title with

respect to a vessel to be operated on a service route or line served by
citizens of the United States which would be in addition to the existing
service or services unless the Commission shall determine after

proper hearing of all parties that the service already provided by
vessels of United States registry in such service route or line is in

dequate and that in the accomplishment of the purposes and policy of

this Act additional vessels should be operated thereon and no contract

shall be made with respect to a vessel operated or to be operated in a

service route or line served by two or more citizens of the United
States with vessels of United States registry if the Commission shall
determine the effect of such a contract would be to give undue advan

tage or be unduly prejudicial as between citizens of the United States
in the operation of vessels in competitive services routes or lines un

less following public pearing due notice of which shall be given to

each line serving the route the Commission shall find that it is neces

sary to enter into such contract in order to provide adequate service by
vessels of United States registry The Commission in determining
for the purposes of this section whether services are competitive shall
take into consideration the type size and peecl of the vessels em

ployed whether passenger or cargo or combination passenger and

cargo vessels the ports or ranges between which they rnn the

character of cargo carried and such other facts as it may deem proper
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No M 77

PRUDENTIAL STEAMSHIP CORPORATION ET AL APPLIOATIONS TO

BAREBOAT CHARTER DRy CARGO VESSELS

Submitted May 16 1951 Decided May 16 1951

The Board should find and so certify to the Secretary of Commerce that the

applications of Arrow Steamship Company Boston Shipping Corporation
West Coast Steamship Company Mathiasen Steamship Corporation Pope
Talbot Inc and Mississippi Shipping Company Inc to bareboat charter

Government owned dry cargo yessels should be denied

Garrett Fuller for Vest Coast Steamship Company
Ira L Ewers Robert H Duff and Williarn B Ewers for Mathiasen

Steamship Corporation
Robert S Hope andJ AltonBoyer for Pope Talbot Inc

Donald Maoleay for Mississippi Shipping Company Inc

Marvin Ooles for American Tramp Shipowners Association

Russell T Weil and Ronald A Oapone for United States Lines

Franois T Greene for Prudential Steamship Corporation
Arthur F Tarantino for New Englan Industries Inc World Car

riers Inc American Merchant Marine Steamship Corpora ion and

Pegor Steamship Corporation
John Reagan for General ServicesAdmInistration
AllenQ Dawson as Public Counsel

INITIAL DECISION OF C B GRAY EXAMINER ON FURTHER HEARING 1

Subsequent to the receipt of exceptions to the initial decision herein

and of a motion to reopen the Federal Maritime Board by order of

April 1 1957 on its own motion reopened this proceeding for the

purpose of taking further evidence with respect to whether the services

for which the vessels are proposed to be chartered are not adequately

In the absence of exceptions thereto by the parties and notice by the Board that It

would review the examiner s initial decision the decision became the decision of the Board
on the date shown section 8 a of the Administrative Procedure Act and Rules 13 d

and 13 h of the Board s Rules of Practice and Procedure
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served and with respect to the availability of privately owned Ameri

can flag vessels for charter on reasonable conditions and at reasonable
rates for use in such services Further hearing was held on April 11

and 12 pursuant to notice published in the Federal Register of April
5 1957

By order of April 9 the application of Isthmian Lines Inc was

severed from the other applications in Docket No M 77 was desig
nated as No M 77 Sub No 1 a 1d was decided April 22 1957

Paroh Steamship Corporation Coastwise Line and Polarus Steam

ship Company had withdrawn their applications prior to the further

hearing and that of Prudential Steamship Corporation was with

drawn at the opening of that hearing As Arrow Steamship Com

pany and Boston Shipping Corporation had not excepted to the

recommendation that their applications should not be granted this

proceeding is limited to the applications of

West Coast Steamship Company for5 Liberty ships
Mathiasen Steamship Corporation for3 Libertys
Pope Talbot Inc for 3 Victorys or Libertys
Mississippi Shipping Company Inc for 3 Victorys or Libertys

Mathiasen Steamship Corporation presented no additional evi

dence its application standing as submitted originally and West Coast

Steamship Company offered no further evidence New England In
dustries Inc WorId Carriers Inc American Merchant arine

Steamship Corporation and Pegor Steamship Corporation inter

vened but presented no evidence

POPE TALBOT INC

Pope Talbot Inc have under charter until the end of this year
seven Government owned vessels three of which are employed in the
movement of Yugo Slavian grain on consecutive voyages three on

Turkish grain and one on General Services Administration GSA
coal Following the original hearing herein the aritime Adminis

tration informed applicant that five of the seven vessels would be

withdrawn from charter and subsequently assigned to the Military
Sea Transport Service MSTS under general agency None had

been withdrawn at the time of further hearing but one of the vessels

was under suspension notice Because of the heavy expense incurred
in absorbing certain breakout costs and installing grain fittings in
the vessels now under bareboat charter applicant objects to the vith
drawal of the five ships before those costs can be amortized Appli
cant expresses willingness to time charter these ships to MSTS if
it be permit d to do so Pope Talbot does not seek to have three
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additional ships broken out of lay up It is intended that upon com

pletion of their present employment three of the vessels chartered
under Dockets M 69 Sub No 2 and Sub No 3 shall be trans

ferred to charter under this proceeding Docket No M 77 and in

turn chartered to MSTS on time charter

Applicant owns six vessels one of which is on time charter to

MSTS and another on a single voyage with GSA coal These two

vessels will be free in May 1957 on the Pacific Coast but as they
will be required to cover applicant s intercoastal berth service per
missio to charter them to 1STS will not be sought Pope Talbot
seek to charter the Government owned vessels to MSTS at the rates

set by the Maritime Administration as fair and reasonable but its
own vessels would not be offered except at higher rates The
Government owned ships have been offered at NSA rates but MSTS
has neither accepted theJn nor made any counter offer The General

Manager of applicant s steamship division knows that privately
owned vessels are available for charter at rates lower than those of
the NSA but he has made no offer for any of them Offers to ap
plicant of Liberty ships at 70 000 per month have been rejected as

too expensive for the only service to which they can be put namely
intercoastal eastbound movement of lrunber

MISSISSIPPI SHIPPING COMPANY INC

Mississippi Shipping Company is prohibited by its subsidy con

tract from carrying full cargo lots southbound in its berth service

Liberty ships are not suitable for its nonnal cargo operations south
bound and if the requested vessels are obtained the company would
be doing a bulk full cargo lot operation southbound rather than its
normal berth service Prior to the original hearing the company
had made no offers on Liberty ships relying on the testimony in
earlier cases as to the price of Libertys Since that hearing it has
made no offers for either Victory or Liberty ships

The current Brazilian program of 250 000 tons of wheat has been
contracted for through July 1957 and in the opinion of applicant s

vice president the movement will be timely completed Thus far
108 500 tons have been fixed on foreign ships and 96 500 tons on

American ships and in the witness opinion the 50 50 requirement
of Public Law 480 will be met if there be one more American fixture
It is conceded that if privately owned tramp ships are offered for
these grain cargoes at or below NSA rates they should have the

business in preference to Government owned ships
5 F M B
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All of the previously described programs of the Department of

Agriculture are moving satisfactorily and the Department expects to

have completed the movement of 6 5 million tons by June 30 1957

The Department anticipates completion of the Brazilian program by
the end of June 1957 which except for a few spot parcels has been

and will be essentially a tramp movement The contemplated with

drawal by the Maritime Administration of 15 of the vessels now on

the Department s programs for delivery to the J1STS for service from

June 15 to October 15 1957 will not slow down the movement of the

cargoes scheduled to move in fiscal year 1958 Even though the num

ber of ships available be so diminished the Department will still have

more vessels than it had during the corresponding period in fiscal

year 1957 since there was no substantial number of Government

owned bareboat ships available until February 1 1957 Thus whUe
in fiscal year 1957 the D partment had use of the vessels for less than

half of the fiscal year the vessels will be available under their charters

for the full fiscal year 1958 Within the recent past private operators
have offered the Department a number of vessels and some fixtures

have been made within the last few weeks at less than NSA rates

It is the Department s conclusion that at this time there is no need

for breaking out additional Government owned vessels

A summary statement of the Maritime Administration s bareboat

chartering program shows that as of April 10 1957 211 vessels had

been authorized for charter 140 of which were allocated to operators
and 136 had been delivered Of the latter 114 were currently on hire

as compared with 66 on hire at the time of the original hearing Of

the total number of vessels on hire 26 were in berth services and 88

were in the transportation of bulk commodities or cargoes of the type
susceptible of carriage by American tramp carriers Eighteen of the

allocated vessels were in reactivating status 10 of which were expected
to be in service during April and the others in approximately four or

five weeks Four of the vessels have not been withdrawn although
assigned

In the opinion of the Administration s Office of Ship Operations
the ships currently allocated are sufficient to meet the known require
ments for Government sponsored cargoes Vith respect to coal the

market rates have reached such a level approximately 10 per ton

that it is improbable that an American operator taking vessels on

bareboat charters under the present terms and conditions could operate
solely in the coal trade As coal is not a Governnlent sponsored cargo
the Maritime Administration has issued no rate advice for the move

ment from Hampton Roads to Antwerp Rotterdam In Docket No

is MD
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M 67 decided June 28 1956 however the Board considered 1160

to be a reasonable rate for this service and since then that rate has

been increased to 1175 because of the increased price of fuel Indica

tive of a lack of interest in the transportaion of coal is the fact that

while in Docket No M 72 50 ships were authorized tor coal only
19 have been allocated and the applicants are not asking for addi

tional ships under that docket Customarily 15 ships are turned over

to the 1STS each year for general agency operation in the summer

Arctic program except for unforeseen or spot situations the MSTS
therefore has an adequate number of ships available to it or under

c harter

A IEHLCAN TRAlH Sl UPOWNEHS ASSOCIATION

The American Tramp Shipowners Association shows that rates on

tommercial cargoes in the world market had fallen below the Amer

ican break even point so that at the time of further hearing the

American tramp was limited to cargoes moving under the 50 50 re

quirement of Public Law 480 to domestic voyages to service for the

MSTS and to charters to liner companies During February 1957

American ships could find business at NSA rates but subsequently
lower rates had to be offered to secure Government sponsored cargoes
Allocation of the Government owned ships to bareboat charterers is

also adding to the difficulties of the operators of privately owned ships
in obtaining business

Early in March 1957 the 1aritime Administration informed the

Association that consideration was being given to the withdrawal

from bareboat charterers ofabout 15 Victory ships enlployed in Gov
ernment cargo programs for the 1STS Sillnmer Arctic program dur

ing the period May through August 1957 The Association was asked

to advise as to the availability of United States flag privately owned

ships to meet the requirements of the Gvernment programs during
that period After canvassing its membership the Association ad

vised the Maritime Administration on April 2 that five Victorys and

12 Liberty ships would be available for the carriage or cargoes at or

below NSA rates and later two more Liberlys were reported Seven
of the ships would be available in May five at United States Atlantic

ports north of Hatteras and two at the West Coast seven would be

available in June two at USNH one at a Gulf port and four on the

Vest Coast in July one ship would be available at the West Coast
and in August four ships two at USNH and two at the West Coast
As the period of requested availability was May August some or the

5 F M B



PRUDENTIAL SSe CORP ET AL CHARTER OF WAR BUILT VESSELS 425

ships in May and June positions would become available for second

voyages
DISCUSSIONS AND CONCLUSIONS

This record now establishes that there is no need for additional

ships to transport Government sponsored cargoes or coal that the
needs of the MSTS are being met and that more American flag tramp
ships are offered for charter at NSA rates or less than are here re

quested There is therefore no basis for the requisite findings under

Public Law 591 that the services for which the vessels are proposed
to be chartered are not adequately served and that privately owned
American flag vessels are not available for charter at reasonable rates

for use in such services Accordingly thepending applications should
be denied

RECOMMENDATION

The Board should find and so certify to the Secretary of Commerce

thatthe applications ofArrow Steamship Company Boston Shipping
Corporation Vest Ooast Steamship Company Mathiasen Sten mship
Corporatibn Pope Talbot Inc and Mississippi Shipping Company
Inc to bareboat charter Government owned dry cargo vessels should

be denied

5 F M B



ORDER

At a Session of the FEDERAL ARITIME BOARD held at its
office in Washington D C on the 13th day of June A D 1958

No 807

UNITED STATES ATLANTIC AND GULF PUERTO RICO

CONFERENCE INCREASE IN RATES

This proceeding of investigation was instituted by the Board s

orders of January 4 January 8 and September 5 1957 for the pur

pose of determining whether certain increased rates filed by respond
ent carries were unjust 01 unre sonable under section 18 of the

Shipping Act 1916 as amended the 1916 Act and the provisions of
the Intercoastal Shipping Act 1933 as alllended the 1933 Act

The orders of January 4 and 8 1957 nlade the United States
Atlantic Gulf Puerto Rico Conference AgentJ V deBruycker
Bull Insular Line Inc Lykes Bros Steamship Co Inc vVaterman

Steamship Corporation and Alcoa Steamship Co Inc respondents
and weredirected to an investigation of the lawfulness of rate increases

of 15 percent or 6 cents per cubic foot or 12 cents per 100 pounds
whichever produced the greatest increase in revenues The order of

September 5 1957 added Pan Atlantic Steamship Corporation as a

respondent and expanded the proceeding to inc1ude an investigation
into a further rate increase of 12 percent

The following intervened in opposition to the rate increases or as

their interests nlight appear Commonwealth ofPuerto Rico Admin

istration of General Services Association de Industriales de Puerto

Rico Puerto Rico Manufacturers Caribe Shoe Corporation Com
monwealth Manufacturers Association Paula Shoe Company Coastal
Footwear Corporation Bata Shoe Company Association of Sugar
Producers of Puerto Rico Atlantic Industries Inc Louisiana State
Rice Milling Company Inc Rice Millers Association and Trailer

Marine Transportation Inc

Hearing was held from April 16 1957 through May 3 1957 on the

15 percent increase On the additional rate increase of 12 percent
further hearing was held from October 21 1957 through October 28

1957 and concluded on November 1 1957 The initialdecision of the
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examiner covering both investigations wasserved on February 3

1958 Exceptions to the initiai decision were filed by the Comnion
wealth of Puerto Rico Association of Sugar Producers of Puerto

Rico and Public Counsel reply thereto was filed by r ldents and

oral argument washeld before the Board

The initial decision correctly held that under section 3 of the 1933

Act the burden was upon the carriers to prove the rates just and
reasonaible From the record developed the initial decision con luded

that
1 A fair composite rate base for the property devoted to the con

ference carriers Puerto Rico service is 60 000 000 and a fair raJte

of return thereon is 10 percent
2 An operating ratio not in excess of 90 percent is appropriate and

necessary for this service and
3 The proposed tariffs under consideration are just and reasonable
The exceptions are primarily directed to the sufficiency of the

evidence and proof presented by respondents They allege that the

proof consists of statistical summaries based upon allObatioIis and

computations derived from underlying books records d accounts
that the examiner refused interveners repeated requests that respond
ents be required to produce or make available such underlying ac

counts books and records and that without such basic underlying
data available to test the accuracy of the summaries allocations and

computations contained in the exhibits t e evidence IS not s bstal1
tial and probative and is insufficient for the Board to reach a val d

conclusion as to the lawfulness of the rates under investigation
As to the contentions Of the parties and the ruling of the examiner

on the foregoing issu the initial decision states as follows

As required by section 3 of the Intercoastal Shipping Act 1933 46 use
section 845the burden rests upon the carriers to prove that the increased

rates are just and reasonable For this proof the carriers rely upon their
exhibits as received in evidence and the testimony thereon Principally the
exhibits are summaries of statistical data allocations and computations and
general information taken by the carriers they assure from their original
books records and accounts Such books records and accounts were DOt pro
duced at the hearings or made available to other parties Before and during
the hearings counsel for the Commonwealth of Puerto Rico Commonwealth
and counsel for other interveners who participated in the hearings hereafter
counsel for interveners or interveners and Public Counsel repeatedly urged
the carriers to produce at the hearings or make available to them Such books
records accounts and work Sheets in order that they may test the accuracy
and correctness of the data allocations and computations contained in the
catTiers said exhibits

The materialS BOught were generally as follows

a corporatestructure of the ca rriers and afliliates

5 JrMB
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b original separate and consolidated corporate balance sheets for the

years 1950 through 1956

c corporate documents and schedules relating to intercompany charges
and credits

d original separate and consolidated corporate income and expense
statements foreach carrier and affiliate and supporting data and documents

for the years 1950 through 1956
e reconciliation schedules of surplus accounts for each affiliated com

pany for the years 1950 through 1956
Interveners state that the failure of the carriers to produce the corporate

documents from which their exhibits were sUmmarized allocated and computed
makes it

a impossible to verify whether figures from corporate documents had

been accurately or at all transcribed to work sheets as alleged
b impossible to verify whether the claimed allocation an computation

formulae purportedly employed by the carrierswere adhered to or properly
applied

c impossible accurately to trace the complex fiow of payment8 eredits

and charges among the multitude of corporate affiliates

d impossible to verify which of the innumerable corporate affiliates

had enjoyed profits from the trade

e impossible to verify whether all such profits or inte corporate trans

actions had been appropriately computed and credited

f impossible to analyze the true financial status of the various corpora

tions or their capital surplus cash and securities or current asset position
g impossible to correct or amend figures where errors or inappropriate

allocation or computation formulae wereused and

h impossible to derive other figures offsetting innature

Interveners further state that the financial and accounting evidence intro

duced by the carriers in support of their burden of proof was entirely computed
allocated and derived that the figures and data offered in support of the rate

increases were constructed for purposes of this case and that accordingly
the revenue and expense and asset figures introduced by the carriers over the

objection of other parties are not entitled to determinative w ight and cannot

be credited CitationS omitted

Public Counsel state that the failure of the carriers to make available the

underlying materials requested presents a basic question as to whether any

valid conclusion on the increased rates can be reached on the record as it

stands

The carriers counsel objected to furnishing the materials sought on the

grounds among others a that it would be burdensome perhaps requiring
many days or weeks b that some of it is cOllfidential to the carriers c that

thecorporate accounting material was insuch form that the data for thePuerto

Rican trade was inextricably intertwined with other operations and d that

much of thematerial sought does notexist

While there fs some merit to the position of interveners and Public Counsel

on the question of original books records and accounts the examiner refused
to require the carriers to produce or make available at the hearings the
materials sought for the reasons given by their counsel butprncipally because

of the entwined nature of the Puerto Rican and other operationJ and Involv

ment of the carriers subSidiar es and atfiliates who are not parties to the pro

J JB
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ceeding It was made clear however that the burden of proof rema ned wi1P
the respondent carriers

The carriers witnesses testified that their exhibits of record as sllpported y

the testimony are true accurate and correct Such exhibits as well as those

furnished by other parties are regarded as having been furnished in geod i aitlt

The evidence as a whole is found to be in accordance with
the
reliable pr

bative and substantial evidence provisions of section 7 c of the A4min
istrative Procedure Act and it is adequate for the determinations made herein

It is on this premise that this report proceeds

We do not agree with the examiner that the summary eviclence
presented by respondents without reasonable acc to sUPPoi ting
and underlying books records and a counts by which the accuracy
and sufficiency of the evidence may be tested is reliable probati e

and substantial evidence as required by section 7 c of the Admin
instrative Procedure Act The record is insufficient for the Hqard tQ
make proper findings as to the lawfulness of the rates under s tion
18 of the 1916 Act and under the 1933 Act

Under the 1916 and 1933 Acts the Board has the duty to determine

whether the rates here under consideration are just and reasonable
In order to carry out properly this function it is necessary that the

Board have before it a record which shows accurately the operatlng
and financial results of the common carrier operations of the regu
lated carriers in this particular regulated trade including a fulldis
closure of all relevant and material data which will aid the Board in

making an accurate determination of the value ofcarrier assets devoted

to such service and properly includable in a rate base upon whicJt to

determine a fair return

The regulated carriers in this proceeding do not operate purely
in the Puerto Rican trade their business organizations and proper
ties are devoted in part to such trade and in part to other nonregu
lated activities FurtJhermore certain of the carriers particularly
Bull Insular Line Inc conduct their water carrier operations
through various subsidiary and affiliated corporations The financial

and operating records of these respondents are maintained in such

a manner that numerous and complicated allocations and compu
tations must be made in order to determine with reasonable accu

racy the revenues expenses and asset values alloeable to the Puerto

Rican trade

The allocations and computations made by respondents and u ti

mate summaries based thereon were introduced as evidence at the
hearing The ruling of the examiner that basic and underlying cor

porate records need not be produced nor lnade available to the parties
deprived interveners and Public Counsel of the right properly to
test the method and accuracy of such allocations and conlputations

5 F M B
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TWe lesu1ting record presented to the Board therefore does not allow

n analysis of underlying data by which the Board can G k e

v aliiVl Y of the llgures the formulae qf allocation used or the extent

h ch Int ffiorate trapsactions between the carriers nd their

aBili ted companies have been adj usted properly to reflect results in

iated Puerto Rican service
fhe grounds advanced by respondents for refusing to furnish the

requested materials are without merit

Having chosen to operate as commqn carriers subject to the regula
tQry provisions ofthe 1916 AGt and the 1933 Act respond nts assume

the blig tion to present or ma available in regulatory proceedings
su cient probative and substantial evidence to enable the Board

properly to carry out its investigative and regulatory duties under

th Ac The fact that the carriers have maintained their books
nd records in a manner which makes it burdensome to urnish pla

terialwhich is re vant and material to the determination of the issues

presented in this investigation and the fact that data with respect
tp the Puerto Rican trade is in xtricably intertwined with other

operationS are insufficient reasons for refusing to produce or make

available such data Similarly it is no valid reason to COIl tend that

t4 material is c nfidential to the carriers there can be
npth

iug priva or confi ential in the operations of a carrier engaged
i mterstate commerce Smith v Interstate Oommerce Oomm 88ion

245 U S 33 Puerto Rican Rates 2 U S M C lrT 123 1939 To

hold otherwise would permit the regulated carri rs r ther th ll the

B d to determi e the scope of the investigation and adequacy
ol th record upon which the Board must rely in m k ng its decision

We conclude th t this proceeding should be r manded to the x

amineI fQr furthel hearing and in order that the full record herein

shall cpntain probative and substantial evidence sufficient f9r thei
Board tmake valid determinations as to the lawlulness of the rat s

der investigation respondents should produce at such further hear

ing ormake available to interveners and Public Counsel such Qrigina1
Dd underlying books records

accounts
and worksheets incluq g

corporate profit nd loss statements and bahlJ1 sheets 88 are re

quil6d to determine the probative value of the evidence tA W8Qy

of computations nd allocations between regulated and nonregulated
act vities and the scope and curacy of intercorporate trans tions

Further theTa hould be full disclosure ot data with respect tQ any

sales 01 transfers of corporate assets which would be relevant und

nUtteria l in determining accurately the fair value of properties d

ts devot dto this Pu rto Rican service

IYM B



U S ATLANTIC AND GULF PUERTO RIOO RATE INCREASE 431

In the initial decision the examiner determined the reasonableness
of the rate increases on the composite position of the four conference
carriers Certain parties to the proceeding have contended however
that Bull Insular Line Inc as the dominant ca rrier in the trade and
as the carrier whose business activities are primarily devoted to this
service should be treated as the basic rate making carrier in thetrade
See General Increase in Hawaiian Rates 5 F MB 347 1957 wherein
Matson Navigation Company the dominant carrier in the Hawaiian
trade was treated as the rate making carrier In order that the
Board may give proper consideration to this contention the record

developed on further hearing should be sufficient for consideration
of the issues either through analysis of all carriers or through con

sideration of Bull Insular Line Inc as the rate making carrier
It is ordered That this proceeding be and it is hereby remanded

to the examiner for the purpose of receiving further evidence con

sistent herewith at a public hearing to be held at a time and place
hereafter to be determined by the Chief Examiner and
It is further ordered That a prehealing conference be scheduled

for the purpose of determining the scope of the further hearing and
the data and materials to be produced or made available to the parties
at said further hearing and
It is further ordered That the further hearing be conducted in

accordance with the Board s Rules of Practice and Procedure and
that an initialdecision be issued by the examiner

By the Board

Sgd GEoA VIEHMANN

Assi8tant Secretary
5 F M B
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At a Session of the FEDERAL MARITINIE BOARD held at its

office in Vashington D C on the 23d day of June A D 1958

No 788

ASSOCIATED BANNING Co n NY ET M

V

J1ATSON N
VIGTION CO MPANY ET AI

No 796

HOWARD TERIIN L

v

MATSON NAVIGATION CO MPANT T AL

No 798

IN THE 1NrTER OF AGREEMENT No 809 BETWEEN THE CITY OF

OAKLAND AND ENCINAL TERMINALS AND AGREE lENT No 8095 A

BETWEEN ENCINAL TERlIINALS AND J LTCINAL CORl ORTION

On ecember 2 19 57 three petitioIls were filed for reconsideration

of the Board s report and order of October 31 1957 5 F 1 B 336

Respondents Port of Oakland and Encinal Terminals flIed separate

petitions in No 798 with respect to our findings and conclusions as to

Agreement No 8095 and the violation by them of section 15 of the

Shipping Act 1916 as amended the Act in connection ith the

currying out of that agreement Respondents liatson Navigation
Company Encinal Terminals 1atson Terminals Inc and 1atcinal

Corporation jointly filed a petition for reconsideration requesting
1 the re approval of Agreement No 8063 and the approv l of

Agreement No 8095 A 1 or 2 a clarification or stay of the order

The joint petition aHeges 1 the orders fra ming the issues did not
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place the disapprova l of Agreement No 8063 in issue 2 t he fads

upon which the approval of Agreement No 806was withdrawn were

known to the Board at the time the agleemeilt was apprO ell
As to the petitions of the Port of Oakland and Encinal Terminals

and the replies thereto we are of the opinion
1 The petitions raise no issues of fact 01 ltw not pleviously raised

argued and fully considered by the Board
2 Each of the two parties to Agreement No 8095 is an other

person subject to the provisi ons of the Act within the meaning of
section 1 thereof Oalifornia L United 8tate8 320 U S 577 1944

3 Since the agreement provided for the fixing and regulating of

transportation rates or fares and the apportioning of earnings it is

clearly an agreement ithin the purview of section 15 of the Act
4 The carrying out in whole or in part of this agreement prior to

its approval by the Board constituted a violation of section 15 of the
Act which provides in part before approval it shall be
unlawful to call Y out in whole 01 in part directly 01 ill lirectly any

agreement
5 The allegation that other persons subject to our jurisdiction are

carrying out similar agreements without interference by this Boarel
even if true affords petitioners no legal excuse here and

6 Operations under Agreement No 8095 were in issue inasmuch
as the orders of investigation incorporated by reference all the allega
tions of the protests to the agreement further the petitioners had
actual notice of this issue it was the subject of testimony it was

argued in briefs it wasdisputed in exceptions and replies and it was

orally argued before the Board Oity of Dallas v Oivil Aeronautics
Board 221 F 2d 501 D C Cir 1954

As to the joint petition of Matson Navigation Company Encinal
Termlnals l1atson Terminals Inc and Matcin1l Corpol1tion nnd the

replies thereto we are of the opinion
1 Agreement No 8063 was necessarily in issue as the inquiry was

directed to the allegation that respondents were operating pursuant
to an agreement not filed with or approved by the Board of which

Agreement No 8063 was only a part in violation of section 15 of
the Act

2 Inoriginally approving Agreement No 8063 only the agreement
formally submitted for approval and officially noticed to interested
parties in the Federal Register could be approved by the Board

3 The record clearly establishes that Agreement No 8063 did not
constitute the true and complete agreement understanding or ar

rangement between the parties the complete agreement has never

5 F MB
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been filed with the Board for approval pursuant to section 15 of the

Act

4 The record clearly establishes tlUvt respondents have carried out

in part an agreement not filed with or approved by the Board in

violation of section 15 or the Act and

The joint petition raises no issues of law or fact not previously
argued by the parties and considered by the Board

As to the reqnest that onr order be clarified to show that it did not

intend to preclude the continunnce of stevedoring by Mntcinnl we

are of the opinion
1 All respondents are persons subject ito the provisions of the Act

within the meaning of section 1 thereof
2 Neither the Board nor any of its predecessors has ever held that

an agreement between persons subject to the Act relat ing to stevedor

ing activities is not subject to the filing and approval requirements
of section 15 the Act Upon this record we need not determine

whether stevedores are other persons within the meaning of sec

tion 1 of the Act but we hold that an agreement between person

subject to the Act to establish a stevedoring operation does constitute

an agreement within the purview of section 15

As to the request for a stay of the effectiveness of the order we are

of the opinion that no cogent reasons have been advanced by re

spondents to justify this relief
lt is therefore ordered That

1 The several petitions for reconsideration be and they are hereby
denied

2 The joint petition for clarification be and it is hereby denied
3 The joint petition for a stay of the order of October 31 1957

be and it is hereby denied and

4 Respondents notify the Board within five 5 d ys from the dAte
of service hereof whether they have complied with the said order
and if so the manner in which compliance has been made pUrsu nt

to Rule 1 c of the Board s Rules of Practice and ProGedllr 46
a F R 2013

By the Board

Sgd J AMlS L Pnfr R

S cr tgrI

5 Jr M a
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No 820

BROKERAGE ON SHIPMENTS OF OCEAN FREIGHT MAX LEPACK JACK
POLLACK PHYLLIS POLLACK LYNNE FORWARDING INC UNITED
EXPORT CLOTHING CO INC BIMOR TEXTILE COMPANY INC

Submitted Maroh 21 1958 Deoided August 11 1958

Respondents Max LePack and Jack Pollack found to have substantially owned
and or effectively controlled and dominated forwarder respondent Lynne

Forwarding Inc and shipper respondents United Export Clothing Co
Inc and Bimor Textile Co Inc

Through collection of ocean freight brokerage by Lynne Forwarding Inc on

shipments of United Export Clothing Co Inc and Bimor Textile Co
Inc respondents Lynne Forwarding Inc Max LePack and Jack Pollack

in the capacity of freight forwarders and respondents United Export
Clothing Co Inc Bimor Textile Co Inc Max IePack and Jack Pollack

in the capacity of shippers found to have violated the first paragraph of

section 16 of the Shipping Act 1916 as amended

Through collection of ocean freight brokerage by Lynne Forwarding Inc on

shipments of United Export Clothing Co Inc and Bimor Textile Co

Inc respondents Lynne Forwarding Inc Max LePack and Jack Pollack

in the capacity of freight forwarders found to have violated section 16

Second of the Shipping Act 1916 as amended and General Order No 72

Freight Forwarder Registration No 1453 issued to Lynne Forwarding
Inc revoked

Respondent Phyllis Pollack not shown to have had any knowledge of or to

have taken part in any activities found to violate the Shipping Act 1916
as amended or General Order 72 Proceeding dismissed as to this

respondent

Bertram H Siegeltuch for Jack Pollack Phyllis Pollack and

Lynne Forwarding Inc

Robert E Mitchell Edward Aptaker and Robert O BOImjord
as Public Counsel

5 F M B 435
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REPORT OF THE BOARD

CLARENCE G 10RSE Ohai rrnan BEN H GUILL Vice Ohairlnan

THOS E STAKEM Jr Member

By THE BOARD

Exceptions have been filed by respondents Jack Pollack Phyllis
Pollack and Lynne Forwarding Inc to the recommended decision
of the examiner and reply thereto has been filed by Public Counsel
The following is the recommended decision of the examiner includ

ing his conclusions with which as modified by our ultimate conclu

sions we agree
By order of lay 9th 1957 as amended on August 12 1957 the

Federal Maritime Board instituted a proceeding of investigation
to determine whether respondents Lynne Forwarding Inc United

Export Clothing Co Inc Bimor Textile Company Inc Max Le

Pack Jack Pollack and Phyllis Pollack have violated the Board s

General Order 72 46 CFR 244 1 et seq and Section 16 of the

Shipping Act 1916 as amended A public hearing was held in New

York City on October 18th and October 21 1957

The 1 espondents United Export Clothing Co Inc United en

gaged in the purchase of second hand clothing for export was in

corpoiated in New York in 1946 with an authorized capital stock

of 200 shares 100 shai es were issued 55 to lax LePack 45 to

someOlie else who since 1952 has been the sole owner Since Sep
tember 1948 LePack President and Treasurer and his son in law

Jack Pollack neither an officer nor a director have each had au

t ority frequently exercised by both to draw on the corporate bank

account Bimor Textile Company Inc Bimor engaged primarily
In the domestic purchase and sale of new remnant fabrics was in

corporated in New York in 1949 with an authorized capital stock

of 200 shares but only 50 shares were actually issued all to Max

LePack who is Secretary and Treasurer Jack Pollack is President

and both LePack and Pollack have authority to draw on the cor

porate bank account and encumber the funds Lynne Forwarding
Inc Lynne a foreign freight forwarder holding F M B Registra
tion No 1453 issued 1arch 10 1952 was incorporated in Xew York
in 1952 with an authorized capital stock of 200 share only 20 shares

Were issued all t o Phyllis Pollack daughter of Max LePaek named

Secreta y and l o is the wife of Jack Pollack President and Treas
urerof the corporation Two bank resolutions each bearing the same

date February 8 1952 were filed giving full authority to Jack Pol
lack and 1ax LePack individually to draw on the account and en

5 F M B
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cumber Lynne s funds One resolution showed Max LePack as Presi

dent and Treasurer and Jack Pollack as Secretary of Lynlle The

ot her showed Jack Pollack as President and Treasurer and 1ax Le

Pack as Agent Although 1ax LePack is neither an officer or di

rector of Lynne he signed checks from time to time hen Jack

Pollack was not in the office

Below in tabular fashion are shown the corporate and family
reI ationshi ps

TABLE I

United Export

Pre and Treas Max
LePack

Secretary Selma LePack

Bimor Textile

Pres Jack Pollack
Lynne Forwarding

Pres and Treas Jack
Pollack

Secretary Phyllis Pollack

Directors
Max LePack
Selma LePack

Benj S Kalnick 2

Stockholder Max LePack

Sec and Treas Max
LePack

Directors
Jack Pollack
Selma LePack

Phyllis Pollack
Stockholder Max lePack

Directors
Jack Pollack

Phyllis J ollack

Dayid Drutman 3

Stockholder Phyllis
Pollack 4

I Wife of lIax LePack not a respondent in this proceeding
2 Anattorney fOf the company not a respondent
3 Brother in law of Max LePaek not arespondent
4 A Ithough named an individual respondent there Is insufficient eYicence that she knew of took any

part in any aetivities that violated section 16

Respondent orporations have the same telephone number and

have their offices in the same building owned by Uniwd and located

at 109 Leonard Street New York City Lynne whose activities are

handled principally by Jack Pollack acts as a freight forwarder on

foreign shipments of United and Bimor and also handles a small

number of shipments for a few other shippers Jack Pollack also

works for United and Bimor and receives a small salary from these

companies Bimor pays rent to United and also pays for the services
of United s employees in handling its merchandise Lynne pays no

rent but its principal income arises from handling United s ship
ments From 1951 through 1956 Lynne s percentage of total ship
ments handled for United have ranged from approximately 83
to 94 An exception was in 1953 when Lynne handled about 64
of United shipments and some 30 of Silva and Company s ship
ments In addition Lynne has handled a relatively few shipments
from some 20 otherconcerns over the same period

Max LePack has been in the used clothing business for many years
In 1948 Jack Pollack a young college graduate with limited business

experience married LePack s daughter Phyllis and was thereafter

employed by United Later in 1949 LePack entered the remnant

5 F M B
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textile business by forming Bimor in order to provide a job and addi

tional income for his son in law Jack Pollack LePack and Pollack

organized Lynne in 1952 Pollack stated I a ked him

LePack if he would have any objection to going into the Lynne
Forwarding business and if he would give me the shipments rather
than giving them to other brokers and then we organized
the Lynne Forwarding Company and we have been operating ever

since that time R
116

117 LePack was never an officer as such

of Lynne nor did he himself have any stock interest therein even

though the first Lynne Freight Forwarder Registration filed with

the Board on February 13 1952 showed Max LePack as President

of Lynne and sole stock holder On February 15 1952 however the

stock was issued to Phyllis Pollack his daughter and on the same

date the Board s Regulation Office advised Lynne that if there was

any tie up between the companies Lynne might be precluded from

collecting brokerage on United s shipments Thereafter on February
25th 1952 Lynne filed a new Registration Form showing Phyllis
Pollack as sole stockholder and secretary and her husband Jack Pol

lack as President Max LePack had been named as Agent to draw

on the Lynne bank account
The record evidence discloses that blokerage billed and received

by Lynne from carriers betw en April 2 1952 and December 27

1956 totalled approximately 9 100 00 of which some 5 800 00 came

from United shipments and about 77 00 from shipments of Bimor

rhe bulk of the remainder about 2 500 00 of the fees collected

resulted from shipments ofSilva and Co

ADDITIONAL FACTS

DISOUSSION AND CONCLUSIONS

Section 16 of the Shipping Act 1916 as amended provides in

pertinent part
That it shall be unlawful for any shipper consignor consignee forwarder

broker or other person or any officer agent or employee thereof knowingly and

wilfully directly or indirectly by means of false billing false classification faise

weighing false report of weight or by any other unjust or unfair device or

means to obtain or attempt to obtltin transportation by water for property at

less than the rates or charges which would otherwise be applicable Italics

supplied

Section 244 13 of General Order 72 as amended in part reads

Registration shall notentitle a forwarder to collect brokerage from a common

carrier by water in cases where payment thereof would constitute a rebate

i e where the forwarder is a shipper or consignee or is the seller or purchaser
of the shipment or has any benefioial interest therein or where the torwaraer
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direotly or indireotly oontrols or Is oontrolled by the sMppm or oonsignee or

by any person having a beneficiaZ interest in the shipment A forwarder shall

not share any part of the brokerage received from a common carrier by water

witha shipperor consignee Italics supplied

In New York Freight Forwjder Investigation 3 U S MC 157

1949 the United States Maritime Commission said at page 164

The evidence shows instances of a forwarder who at the same place but under
a different name transacts business as ashipper simultaneously collecting bro

kerage under another name as a forwarder of his own shipments Brokerage
paid to a shipper on his own shipments constitutes a rebate inviolation of section

16 of the Shipping Act and this is true notwithstanding that the shipper may
also be a forwarder and may pur rt to receive the brOkerage money in his

forwarder capacity Similarly a forwarder who has any beneficial interest in

a shipment and accepts brokerage thereon is equally guilty of accepting a rebate

inviolation of section 16

The Board has previously recognized and held unlawful various

plans designed to evade the above requirements 1 A freight forwarder

is an other person subject to the statute 2 The services of a freight
forwarder include arranging delivery of cargo to a vessel preparation
of export documents arranging insurance etc and they are performed
for a shipper consignor orconsignee who pays therefor a freight for

warding fee 3 There is no direct evidence which shows that any of
the fees received by Lynne were as such turned over to United Bimor

or any other shipper However in the present case we are concerned

as to whether the collection of brokerage which 1Jsually amounts to

125 percent of the freight charges by Lynne under the present cir

cumstances on shipments by United and Bimor amounted to a rebate
or the receipt of transportation at less than the applicable rate in
violation of the statute

While the payment of brokerage directly to a shipper or consignee
is illegal other devices such as the formation by a group of shippers
of a stock corporation which collected brokerage from carriers and

paid dividends out of the funds derived from such brokerage back to

the shippers holding the stock was held to be illegal4 Likewise the
law may not be evaded by a shipper who forms a dummy corporation
and directly or indirectly siph9ns off forwarding fees for the purpose
ofproviding a job and salary for a relative son in law as was the

present case and where United and Bimor could in effect pay an

1 Rates etc of L A Garcia ana 00 2 U S M C 615 1941 American Union Trans
port Inc v River Plate and Brazil Oonferences MultlUth Dec March 25 1957 Agree
ments of Nicholson UniversaZ S S 00 2 U S M C 414 423 1940

1I UnitedStates v American Union Transport 327 U S 437 1946
SAgreements ana Practices re Brokerage etc 3 U S M C 170175 1949
Payments to Shippers by Wisconsin andMichigan Steamship Oompany etc 1 U S M C

744749 1988
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ocean freight which was diminished to the extent of the brokerage
payment to Lynne and thus violate Section 16 and the Board s General

Order No 72

vVhether a particular arrangement violates the statute whether it

amounts to a direct or indirect getting of transportation at less than

applicable rates wilfully and knowingly is a question of fact If the

corporate form is used to evade a statute then the corporate entity
must be disregarded while we look to the substance and reality of the

matter 5 A freight forwarder s registration may be suspended or

cancelled if the device employed constitutes a violation of the Board s

General Order 72 orthe Shipping Act of 1916

Extensive control is exercisedby Max LePack over bothUnited and

Bimor Lynne has free office space in United s 1ax LePack is

President and sole owner building with the same telephone number

as United and Bimor Lynne s books are kept at this office and those

of United and Bimor are kept in the same general office area in the

same building The same accountant not only audits the books of all

three companies but prepares their tax returns as well Jack Pollack

receiyed a salary from both Lynne and United and as to Lynne he

stated VeIl Itake care ofall the duties required as far as filing export
declarations preparing bills of lading and so forth eyerything that

is required in the freight forwarding business R 113 1y duties

at the Export Clothing United was to c01npile all the export infor
mation prepare the declarations ancl the bills of lading R 131

Emphasis added These duties appear to be the primary services

of a freight forwarder G

The evidence is clear that Mr Pollack commingled the functions of

Lynne United and Bimor lIe stated in connection with the prepara

tion of certain documents for the companies that it would be

hard for me to distinguish whether it would be United or Lynne For

warding at that point R 134 The respondents cannot

distinguish themselves one from the other

Not only did 1ax LePack have authority to drav on the Lynne
bank account but he furnished 1 000 of the original capital of 2 000

of the corporation Respondents contend that this was merely a loan

for which a demand promissory note vms given The note dated

February 15 1952 signed by Jack Pollack has not been paid ancl no

5 Fletcher ClIclopedia Corpomtions Perm Ed Sect 45 Green Y Eqttitable Powder

ffg Go 95 F Supp 12931 W D Ark 1951

6 Port of New York Freight Fonvardet Investigation 3 US M C 157 159 1949 Note

2 UnUed States v American Union Tmnsport 327 U S 437 443 1946 For a fur

ther discussion of Fpreign Freight Forwarder duties see Oc ea Transportation McD owell

and Gibbs pages 146 153 1954
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payment or any discussion relating thereto has been had since con

cerning either thepayment ofprincipal or interest LePack f3 daughter
1l1S Phy Ilis Pollack owns all of the issued stock This note and loan

appeal S to be a screen to cover LePack s beneficial interest in Lynne
Ma nngement contr91 ver Lynne as a result of LePack s designation
as agent coupled with his authority to draw checks on the accounts

together with his ownership of a substantial interest in Lynne places
LePack a slupper owner of United and Bimor in a position of con

trol of Lynne a forwarder The use of the same phone same space
Lynne s payment of no rent to United owned by LePack constitute
at best a sort of joint venture of Max LePack and Jack Pollack with
control being exercised indirectly by LePack a person having a bene

fieininterest in shipments of United and Bimor As previously shown

Lym1e s business from United alone rose so that by 1956 it made up
about 94 of Lynne s activities Out of a total number of 612 ship
ments in 1956 Lynne handled some 579 from United Over the five

year period involved herein Lynne handled a total of 1 911 shipments
for United and Bimor and only 356 shipments from some 20 other

shippers
Stock ownei ship of course is not the only method of control for

substance and reality should prevail over form and sham 7 The

present set up was accomplished through a family group which

actually left control in Max LePack the founder of the business 8

Lynne was not an independent forwarder as such but was in effect
the export shipping department for United and Bimor controlled by
llax LePack The fact that a small partof Lynne s business of servic
ing shipments came from others does not change this picture The end
sought and the result accomplished was to eliminate payment of fees
to outside freight forwarders and to get the added income of broker
age payments on the United and Bimor shipments A part of the
ccean freight i e the brokerage has been used to meet the expenses
of the export shipping departments o United and Eimor and results
in an indirect violation proscribed by Section 16 of the Shipping Act
of 1916 A violation results since as above shown Max LePack
owns and controls not only United and Bimor but Lynne as well
General Order No 72 states that brokerage layments constitute
rebates whenever the forwarder directly or indirectly controls or is
controlled by the shipper or consignee Direct control also exists
between Bimor and Lynne Mrs Phyllis Pollack LePack s

daughter holds title to all of the stock of Lynne She takes no part

In Jle Co0 1 Corporation v United States 127 Fed SuPp 578 579 1955S S O S Co v Bolta 00 117 F Supp 59 1953
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however in Lynne s operations Her husband Jack Pollack directly
runs the business subject to Max LePack s general direction Jack

Pollack President and Director runs and controls Bimor The

other directors are his wife Mrs Phyllis Pollack and his mother

in law Max LePack is Secretary Treasurer and sole stockholder
No directors meetings are held Complete management in Lynne

Bimor is thus left to Jack Pollack and Max LePack since a cor

poration acts through its officers where no Board of Directors meet

Substance must prevail over form and these individuals are held to

be in control The actual existence of control is the important thing
and not the circuitous means adopted to secure it 9 The collection
of brokerage by Lynne from the carriers on shipments made by
United and Bimor are forbidden rebates and violate Section 16 Ship
ping Act 1916 and FM B General Order 72

Respondents state that Jack Pollack President and Treasurer of

Lynne is also employed by United and Bimor but that he is not an

officer of either of these corporations nor is Max LePack an officer

of Lynne that the family relationship between Lynne and United
wasfully disclosed to the Board in a letter ofMarch 5 1952 from the

Company attorney and that if therewasno reason in 1952 for refusing
to issue a Certificate of Registration to Lynne that there is certainly
no reason at the present time for revoking the registration that the

business of Lynne has so developed as to negative any clajm that it

is a device for securing rebates for United and that there has been

a complete failure to prove that any of the forwarding fees received

by Lynne were turned over to United Bimor or any other shipper
In issuing the Certificate ofRegistration to Lynne the Board s Regu
lation Office did not approve respondents arrangement as such but

on the contrary the Regulation Office pointed out in a letter to Lynne
dated February 15 1952 that if there was any financial tie up

between the two companies and Lynne handles the forwarding of

United Export Clothing Co it would appear that the forwarding
company Lynne would be precluded from collecting brokerage on

United Export s shipments Ex 33 Later there was an ex

change of other letters between Lynne and the Regulation Office

inquiring further as to Lynne s status Specifically Lynne s attorney
on March 5 1952 wrote

Despite family relationship if United Export Clothing Co Inc is a shipper
or a consignee Lynne Forwarding Inc will have no beneficial interest in any

shipment made by or to United Export Clothing Co Inc and eaJcept for the

tact that the 8tockhold r8 and oftcers of the two concern8 are related there

8Overfield v Pennroad Oorporation 42 Fed Supp 86 607 1941 FZetcher Oyclo

Jedw Oorporations Perm Ed Sec 2097
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is not now nor will there be a financial tie up between the tlVO compa1Vie8
Ex 35 Emphasis added

Thereafter on March 10 1952 the Board s Regulation Office issued

Certificate Registration No 1453 The issuance of the registration
number did not authorize the collection of brokerage in violation of
the law In fact Lynne as above shown expressly denied such a

violation when it stated there is not now nor will there be a

financial tie up between the two companies This arch 5th let

ter provided additional information as to officers

United Lynne

Pres Treas Max LePack Pres Treas Jack Pollack

Secretary Selma LePack Secretary Phyllis Pollack
Sole stockholder Max LePack Sole stockholder Phyllis Pollack

These mere family relationships would not of themselves make

collection of brokerage by Lynne on United and Bimor shipments

illegal This letter however did not disclose certain material in

formation which wasnecessary in order to make the statements made

in the light of the circumstance under which they were made not

misleading The letter failed to show that the first registration
dated February 13 1952 was contrary to the minutes of the corpora
tion and contained false and misleading statements the existence

or relationship of Bimor the offices held by Jack Pollack in that

company and the ownership thereof that Max LePack and Jack

Pqllack had cross powers so that each alone could draw on the bank

accounts of each corporation that Max LePack was identified in the

Lynne bank resolution as Agent of the company that Max LePack

had provided one half the funds used to capitalize Lynne that

Lynne was to be given free office space and telephone service by
United that Lynne was to perform all of United s and Bimor s

foreign forwarding services and make no real effort to do an inde

pendent forwarding business

The evidence is convincing that Max LePack did not intend in the

beginning to create Lynne as an independent freight forwarder

but on the contrary his plan was to create a dummy forwarder in
order to indirectly receive brokerage payments from carriers on

shipments made by United and Bimor and a few others

In the light qf respondent s failure to reveal the necessary and

pertinent facts as required to the Regulation Office it cannot suc

cessfully be contended by the respondents that the issuance of the

registration number implied approval of the respondents relation
ships and their transactions There never wasa fulldisclosure of the
true relationships between the individual and corporate respondents
prior to the issuance of the Registration Number
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CONCLUSION

For the reasons above shown Lynne Forwarding Inc is not an

independent corporate entity engaged in freight forwarding solely
on its own In effect Lynne is an instrumentality or specialized
traffic department used primarily for the shipping activities of Tiax
LePack s United and Bimor companies and these arrangement
violate Section 244 13 of General Order 72 which prohibits the collec
tion of brokerage in cases where a forwarder is the shipper or has a

beneficial interest in the shipment or here the forwarder directly
or indirectly controls or is controlled by the shipper or by any person
having a beneficial interest in the shipment The registration of

Lynne Forvirarding Inc should be cancelled
There remains for final resolution the question as to whether re

spondents actions were done wilfully and knowingly for the purpose
of accomplishing the results complained of The evidence shows and
the conclusion is reached that respondents resorted to a device or

means whereby the individual with the exception of one and cor

pOlate respondents obtained transportation by water for property
at less than the rates or charges which would otherwise be applicable
in such a manner as to constitute a rebate of a portion of the ocean

freight to the shipper The term knowingly and villfully as used
in section 16 has been held to mean purposely or obstinately it
means gross carelessness heedlessness or a callous disregard of the

consequences of one s acts or a plain indifference to the law s require
nlents Diligent inquiry must be exercised by shippers and by
forwarders in order to measure up to the standards set by the Act
Indifference on the part of such persons is tantamowlt to out

right violation 10

The evidence discloses and supports the conclusion that respondents
had competent counsel to advise them that iax LePack was a man

with wide knowledge and business experience and had more than 25

years experience in the business of exporting used clothing and that

although Jack Pollack was only 28 years old he was a college grad
uate and had been working for more than 3 years with his father in
law Max LePack in the exporting business before Lynne was formed

They were aware of or at least should have known what they were

doing and their acts are willful within the meaning of the statute

Since Lynne Bimor and United the corporate respondents were

either owned or controlled by Max LePack and Jack Pollack these
individuals are also responsible for the violations noted

10 Misclo88ification of TisS1le Paper as Newsprint Paper 4 F M B 483 486 1954
Rates etc from United Sta tes to Philippine Islands 2 U S M C 535 542 1941 See
U S V Illinois Cent R Co 803 U S 239 243 1938
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There is no record evidence to show that Mrs Phyllis Pollack had

any knowledge of or took any part in the aforesaid activities In
co sequence this proceeding should be dismissed as to this respondent

The record should be forwarded to the Department of Justice for

appropriate action with respect to the remaining respondents
Respondents exceptions present no arguments or issues not fully

considered by us and the examiner and are without merit

We find and conclude that

1 Responqents Max LePack and Jack Pollack substantially owned
and or controlled and dominated respondents Lynne Forwarding
Inc United Export Clothing Co Inc and Bimor Textile Co Inc

2 Respondents Lynne ForwRrding Inc ax LePack and Jack
Pollack in the capaeity of freight forwarders and respondents
United Export Clothing Co Inc Bimor Textile Co Inc ax

LePack and Jack Pollack in the capacity of shippers violated the
first paragraph of section 16 of the Shipping Act 1916 as amended
in that they knowingly and willfully by an lmjust and unfair device
or means obtained or attempted to obtain transportation by water
for property at less than the rates orcharges which would otherwise
be applicable

3 Respondents Lynne Forwarding Inc ax LePack and Jaek
Pollack in tJle capacity of freight forwarders being other person s

subject to thisAct violated section 16 Second of the 1916 ActI in that

they allowed shippers United a nd Bimor by an unjust or unfair
device or means to obtain tran portation of property at less than the

regular rates and charges then established and enforced by an ocean

carrIer

4 Respondents Lynne Forwarding Inc Max LePack and Jack
Pollack in the capacity of freight forwarders violated General Order
72 by collection of freight hrokerage on shipments of United Export
Clothing Co Inc and Bimor Textile Co Inc Freight Forwarder

Registration No 1453 issued to Lynne Forwarding Inc will be
revoked

5 There is no showing that respondent Phyllis Pollack had any
knowledge of or took part in any activities herein found to violate

1 That it shall be unlawful for any common carrier by water or other person subject
to this Act either alone or in conjunction with any other person directly or indirectly

Second To allow any person to obtain transportation for property at less than the
regular rates or charges then established and enforced on the line of such carrier b means
of false hilling false classification false weighing false report of weight or b a y other
unjust orunfair deyice ormeans
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Section 16 of the 1916 Act or General Order 72 The proceeding will

be dismissed as to this respondent
This matter will be referred to the Department of Justice for

appropriate action
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 11th day of August A D 1958

No 820

BROKERAGE ON SHIPMENTS OF OCEAN FREIGHTMAX LEPACK JACK
POLLACK PHYLLIS POLLACK LYNNE FORWARDING INC UNITED
EXPORT CLOTHING CO INC BIMOR TEXTILE COMPANY INC

This proceeding instituted hy the Board on its own motion having
been duly heard and submitted by the parties and full investigation
of the matters and things involved having been had and the Board
on the date hereof having made and entered of record a report stating
its conclusions and decision thereon which report is hereby referred
to and made apart hereof

1t i ordered That respondents Lynne Forwarding Inc United
Export Clothing Co Inc Bimor Textile Co Inc Max LePack and
Jack Pollack be and they are hereby notified and required to abstain
from activities herein found to be in violation of section 16 of the Ship
ping Act 1916 as amended and in violation of the Board s General
Order 72 and
It is further ordered That the foregoing respondents pursuant to

R u e 1 c of the Board s Rules of Practice and Procedure 46 C F R
2013 notify the Board within fifteen 15 days from the date of
service hereof whether they have complied with this order and if so

the manner in which compliance has been made and
It is further ordered That Freight Forwarder Registration No

1453 issued to LYlme Forwarding Inc be and it is hereby revoked
and

1t is further ordered That this proceeding be and it is hereby
dismissed as to respondent Phyllis Pollack

By the Board

Sgd JAMES L PIMPER

Secretary
5 FM B
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No S60

ISBRANDTSEN COMPANY INC APPLICATION FOR OPERATINGDIFFER

ENTIAL SUBSIDY AGREEMENTEASTBOUND ROUNDTHEWORLD

SERVICE

No S60 Sub No 1

ISBRANDTSEN COMPANY INC APPLICATION FOR WRITTEN PERMIS

SIONSECTION 805 a

Submitted July 12 1958 Decided August 12 1958

Isbrandtsen Company Inc is operating an existing service in the eastbound
roundtheworld service save the west coast of Italy Philippine Islands
Los Angeles and New Haven to the extent of 24 sailings annually within
the meaning of section 605c of the Merchant Marine Act 1936 as amended

The effect of granting an operating differential subsidy contract to Isbrandtsen
Company Inc for the eastbound round theworld service to the extent
described in paragraph 1 above would not be togive undue advantage or
be unduly prejudicial as between citizens of the United States in the opera
tion of vessels in competitive services routes or lines

The present service provided by vessels of United States registry on the serv
ices routes or lines encompassed by the eastbound round theworld serv
ice is inadequate within the meaning of section 605c of theMerchant
Marine Act 1936 as amended and in the accomplishment of the purposes
and policy of the Act additional vessels of United States registry should
be operated thereon

Section 605c of the Merchant Marine Act 1936 as amended does not inter
pose a bar to the granting of an operating differential subsidy contract
to Isbrandtsen Company Inc for its proposed operation of cargo vessels
with limited passenger accommodations in the eastbound round theworld
service except as to the Azores

Modified 5 FMB 483

448 5 FMB
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The continuation by Isbrandtsen Company Inc of 1 its eastbound inter
coastal service from California to Norfolk and Baltimore and 2 its east
bound service from California to Puerto Rico when and if subsidy is

awarded found not to constitute unfair competition to any person firm
or corporation engaged exclusively in the domestic trade or to be prej

udicial to the objects and policy of the Merchant Marine Act 1936 as
amended

John JOConnor Richard W Kurrus and Edward P Cotter for
Isbrandtsen Company Inc

Robert E Kline Jr Donald D Geary and Ronald A Capone for
Farrell Lines Incorporated

Carl S Rowe Frank B Stone and Eliot H Lumbard for Amer
ican Export Lines Inc

Sterling F Stoudenmire Jr for Waterman Steamship Corporation
and PanAtlantic Steamship Corporation

Warner W Gardner and Vern Countryman for American Presi
dent Lines Ltd

Alvin J Rockwell and Willis R Deming for Matson Orient Line
Inc

Odell Kominers Mark P Schlefer and J Alton Boyer for Bull
Insular Line Inc A H Bull Steamship Co Marine Transport
Lines Inc Luckenbach Steamship Company Inc Pope Talbot
Inc and Weyerhaeuser Steamship Company

Alan F Wohlstetter and Ernest H Land for Trailer Marine Trans

portation Inc
Robert E Mitchell Edward Aptaker and Edward Schmeltzer as

Public Counsel

REPORT OF THE BOARD

CLARENCE G MORSE Chairman BEN H GUILL Vice Chairman
THOS E STAKEM Jr Member

BY THE BOARD

This is a proceeding under section 605 c of the Merchant Marine
Act 1936 as amended the Act to determine whether the section
interposes a bar to the award of an operating differential subsidy
contract to Isbrandtsen Company Inc Isbrandtsen and under
section 805 a of the Act to determine whether written permission
should be granted to Isbrandtsen to continue its domestic coastwise
and intercoastal services in the event subsidy is awarded

The subsidy application filed on July 20 1955 seeks 1 subsidy
for a range from 24 to 29 sailings fortnightly with drycargo vessels
and with limited passenger accommodations in a roundtheworld
eastbound service from US North Atlantic ports north of Hatteras
to the Azores Morocco Casablanca Mediterranean Spain optional

5 FMB
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call at Spanish Atlantic port Mediterranean France west coast of
Italy Greece eastern Mediterranean and Suez Canal ports ports on
the Red Sea West Pakistan India Ceylon Singapore Straits Settle
mentsMalayaIndonesia Thailand French Indochina Philippines
Hong Kong Formosa Chinese ports when and if open to traffic
Korea Japan and thence return to US North Atlantic ports via
California Panama Canal ports and Puerto Rico and 2 written
permission under section 805 a of the Act to continue certain

domestic coastwise and intercoastal services specifically referred to
infra

Interveners appearing in opposition to the subsidy application
are Farrell Lines Incorporated Farrell American Export Lines
Inc Export American President Lines Ltd Matson Orient Line
Inc Pacific Transport Lines Inc and States Steamship Company

Interveners appearing in opposition to the continuance of domestic
operations are BullInsular Line Inc and A H Bull Steamship Co
collectively Bull Luckenbach Steamship Company Inc Lucken
bach Marine Transport Lines Inc Marine Transport Pope
Talbot Inc Pope Talbot Weyerhaeuser Steamship Company
Weyerhaeuser Trailer Marine Transportation Inc TMT
Waterman Steamship Corporation Waterman and Pan Atlantic
Steamship Corporation PanAtlantic

Hearings were held before an examiner who issued a recommended
decision and an initial decision Exceptions and replies thereto were
filed and oral argument before the Board was held on June 12 1958

DOCKET No S60

The eastbound round theworld service has been determined an

essential foreign trade route by the Maritime Administrator puar
suant to section 211 of the Act

Isbrandtsen which employs both USflag and foreignflag vessels
in its worldwide tramping operations has employed 10 USflag
vessels in its eastbound round theworld service since its inception in
mid 1949 on a regular fortnightly service except for certain delays
and interruptions It offers the only USflag service which com
prehensively serves the entire route From 1951 through 1954
Isbrandtsen averaged 24 sailings per year with a range of from 21
to 26 In 1955 23 sailings were scheduled and through July 20 ap
plication date 13 had commenced

1 Of these interveners only Farrell and Export actively participated in the proceedings
2 Weyerhaeuser Pope Talbot Waterman Pan Atlantic and TMT did not actively

participate in the hearings
8 The section 211 determination is set forth in appendix A

Foreign flag vessels have been used to complete voyages on two occasions during
emergencies

5 FMB



ISBRANDTSEN CO INC SUBSIDY E ROUND THE WORLD 451

The port coverage provided by applicant in its roundtheworld
service between 1951 and 1955 is set forth in appendix B

The regular itinerary of Isbrandtsensround theworld vessels on
a fortnightly schedule with a 141day turnaround has been New
York Genoa Alexandria Jedda Karachi Bombay Colombo Singa
pore Manila Hong Kong Keelung on alternate voyages Kobe
Nagoya Shimizu Yokohama San Francisco Los Angeles San Juan
Puerto Rico Norfolk Baltimore Philadelphia and New York

At North Atlantic ports Isbrandtsen has called chiefly at New York
Philadelphia Baltimore and Norfolk During the 19511955 period
there have been a few calls to other Atlantic ports Wilmington
Delaware 9 Boston 3 New Haven 11 Regular calls have been
made at San Francisco Every voyage calls at Puerto Rico inbound
with foreign cargoes averaging 300400 tons from Hong Kong and
Japan

Eleven calls were made at the Azores during the 19511955 period
they were not advertised and carried only cargo of Military Sea Trans
portation Service MSTS Three voyages called at a Spanish
Mediterranean port in 1955 but since shippers to Spain sometimes
require discharge at a Spanish Atlantic port Isbrandtsen seeks
authority to serve both areas

In the Mediterranean area Isbrandtsen has called chiefly at Casa
blanca Genoa Leghorn Beirut and Alexandria Sporadically calls
have been made at Barcelona Toulon Brindisi Naples Sfax Piraeus
Derince Tripoli Izmir Istanbul Port Said and Iskenderun

In southwest Asia Isbrandtsen principally has served Karachi
Bombay Colombo and Singapore Other ports served include Banda
Shahpur Damau and Madras

The principal ports served in the Far East are Yokohama Shimizu
Nagoya Kobe Keelung Hong Kong and Manila Prior to July
1954 Isbrandtsen carried principally sugar from the Philippines but
then lost this cargo It has not served the area since that time although
it proposes to serve the area with the aid of subsidy

Little outbound cargoes are carried beyond Singapore where the
loading of inbound cargoes commences

5 I subsidized Isbandtsen proposes to replace its fleet with modern 16knot vessels which
will permit a turnaround time of 119126 days

There has been no service to Genoa since early 1955 due to unfavorable port conditions
but Isbandtsen expects to resume calls there in the near future and retains an agent there

Service from the Philippines was suspended in 1954
8 Service to Los Angeles has been suspended due to local labordiculties only one call

has been made there since 1954 but Isbandtsen states that it intends to resume service
there when practicable

Service to New Haven has been suspended due to poor port facilities
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Applicantmaintains agencies in about 20 cities in the United States
and in over 60 foreign ports Its sailing schedules are published and
distributed to agents and to about 18000 shippers forwarders and
brokers

In his recommended decision the examiner found 1 Isbrandtsen
is operating an existing service in the eastbound roundtheworld
service except as to the Philippines 2 the award of an operating
differential subsidy contract to Isbrandtsen would not result in undue
advantage or undue prejudice and 3 section 605c of the Act does
not interpose a bar to the award of subsidy except as to the Philippines

Intervener Farrell serves the Azores on its subsidized sailings to
South Africa It does not object to Isbrandtsen carrying MSTS
cargoes to the Azores upon the request of MSTS but otherwise opposes
the application in so far as it refers to the Azores Farrell contends

that 1 these islands are not included in the AdministratorsEssential
Trade Route description of the eastbound round theworld service
since they are not specifically named and since they are about 1000
miles west of Gibraltar they cannot be considered as Atlantic
approaches within the meaning of the Administratorsdetermina
tion 2 Isbrandtsen does not maintain an existing service to the
Azores within the meaning of the Act and 3 the record shows that
the service already provided to the Azores is adequate

Farrell called at the Azores 10 times in 1953 8 in 1954 and 11 in
1955 It has advertised its service but has carried only MSTS cargoes
to date Increasing quantities of commercial cargo have been carried
to the other Atlantic islands by Farrell which provides the only
reefer service to the Azores

Intervener Export operates four services which compete with part
of the route covered by this application a Mediterranean freight
service 1 on Trade Route 10 an Alexandria express service 11 on Trade

Route 10 an India service 12 on Trade Route 18 and a passenger serv
ice 13 on Trade Route 10 It is Exportsposition that 1 Isbrandtsen
is not now operating the service for which it seeks subsidy hence
it has an application for a service in addition to existing service and
its application must stand or fall initially upon the issue of ade
quacy 2 the service already provided by USflag vessels is ade

i0 88104 sailings between US North Atlantic ports and ports in the Mediterranean
Black Aegean and Adriatic Seas and Atlantic ports from the northern boundary of Por
tugal to the southern boundary of French Morocco with the Azores and Egypt as privileged

n 2427 sailings with the four Aces US North Atlantic to French Mediterranean west

coast of Italy Egypt Palestine Israel Syria Lebanon and Greece
2226 sailings between US Atlantic ports and Gulf of Suez Red Sea Gulf of Aden

Pakistan Indda Ceylon and Burma
la 2430 sailings to Naples Genoa and Cannes with the Independence and Constitution
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quate hence section 605 c bars subsidy 3 the granting of subsidy
to Isbrandtsen with respect to the broad port coverage requested in
the Mediterranean Mideast and India would result in undue prej
udice to Export and 4 the grant of subsidy would not be con
sistent with the purposes and policy of the Act in that the application
contemplates a service akin to a tramp operation

Public Counsel argue that 1 Isbrandtsen has an existing service
with a minimum of 24 and a maximum of 29 sailings regular calls
at San Francisco Los Angeles Puerto Rico New York Philadelphia
Baltimore Norfolk Genoa Beirut Alexandria Jeddah Karachi
Bombay Singapore Hong Kong Kobe Nagoya Shimizu Yokohama
and Manila calls on alternate sailings at Colombo and Keelung oc
casional calls at New Haven Cadiz Leghorn Naples Piraeus Port
Said Port Sudan Djibouti Madras and Iloilo 2 the award of
subsidy would not result in undue advantage or undue prejudice
3 service to the Azores should be permitted only on an ad hoc basis
and 4 it is necessary to enter into a subsidy contract covering the
eastbound round theworld service to provide adequate service by
vessels of US registry

APL States and PTL operate somewhat competing services on
Trade Routes 29 30 12 17 and westbound round the world These

interveners took no part in the hearings

5 FMB

DISCUSSION AND CONCLUSIONS

Existing service In determining whether Isbrandtsen is operat
ing an existing service within the meaning of section 605c we
must look to the entire scope of the applicantsoperation including
vessels and sailings the route covered the scope regularity and prob
able permanency of the operations Pacific Transport Lines Inc
Subsidy Route 29 4 FMB 7 1952 Isbrandtsen seeks subsidy
on 26 annual sailings with provisions for a minimum of 24 and a
maximum of 29 Between 1951 and 1955 Isbrandtsen made the
following number of sailings in its eastbound round theworld service

1951 1952 1953 1954 1955

21 25 26 24 23

To qualify as an existing operator with reference to the ports
covered in its application Isbrandtsensservice at the time its appli
cation was filed must have been reasonably in general accord with
its proposed subsidized service States Steamship CoSubsidy
Pacific CoastFar East 5 FMB 304 1957 It is clear from this

record that the domestic ports of San Francisco New York Philadel
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phia Baltimore and Norfolk and Puerto Rico have been provided
with regular service by Isbrandtsen

There can be no question concerning the Azores Isbrandtsen has

carried only small parcels of MSTS cargoes to the Azores and has
averaged but two calls per year in an irregular pattern This record

will not support a finding that applicant has operated an existing
service to the Azores

Service to Genoa was suspended by Isbrandtsen in 1955 and the
record indicates that it has not been resumed Regardless of the
wisdom of Isbrandtsensdecision to interrupt service to this port we
feel that the service has been abandoned and applicant does not
qualify as an existing operator in so far as service to Genoa is
concerned This finding is consistent with our finding in States
Steamship Company supra although traditionally associated with
the Northwest transpacific trade States was not serving that trade
at the time its application was filed and we found that it was not an
existing operator with respect thereto

We reach the same conclusion with respect to applicantsinbound
service from the Philippines Applicant has not served the Philip
pines since 1954 and its intention to resume service at some later date
cannot alter the fact that at the time of its application it was not
providing an existing service Nor can the ports of Los Angeles
or New Haven be termed as within existing service

On this record we find that Isbrandtsen has an existing service
to the extent of 24 annual sailings covering 1 regular calls at San
Francisco Puerto Rico New York Philadelphia Baltimore Nor
folk Beirut Alexandria Jeddah Karachi Bombay Singapore
Hong Kong Kobe Nagoya Shimizu and Yokohama 2 irregular
calls at Colombo Keelung Casablanca and Djibouti and 3 oc
casional calls at Naples Piraeus Derince Tripoli Port Said Port
Sudan and Madras

Undue advantage and undue prejudice It is well settled that

the issue of advantage and prejudice arises only in connection with
existing service and then if proved interposes a bar to the award
of subsidy for such existing service only in the event that the record
dictates a finding that the service already provided by other US
flag vessels is adequate The burden of proof on this issue rests upon
the party claiming it and a subsidized operator has a greater burden
of proof than does a nonsubsidized operator Lykes Bros SS Co
IneIncreased Sailings Route 22 4 FMB 455 1954 Pacific
Transport Lines Inc supra Exports contention that it would be
unduly prejudiced by an award of subsidy to Isbrandtsen as to ports
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and areas not falling within Isbrandtsensexisting service is un
tenable As to its claim of undue prejudice resulting from the sub
sidy of Isbrandtsen for its existing service suffice it to say that
Export has not proved its claim on this record Export enjoys a
rather broad latitude in port coverage on Trade Routes 10 and 18
The argument that Export will be unduly prejudiced by Isbrandtsen
carrying only outbound cargoes while Export must carry both out
and inbound likewise is without merit Nor would the subsidization

of Isbrandtsen foreclose the more lucrative cargoes to Export on
Trade Routes 10 and 18 the frequent and comprehensive service
offered by Export under its subsidy contracts is sufficient protection
to offset any advantage Isbrandtsen would derive from subsidy

On this record we find that the award of subsidy to Isbrandtsen
covering its existing service as hereinabove described would neither
advantage Isbrandtsen unduly nor prejudice Export unduly

Adequacy Whether section 605 c interposes a bar to the award
of subsidy to Isbrandtsen covering service to Genoa and the Philip
pines as well as to other areas sought in the application where
Isbrandtsen has not provided an existing service depends upon
whether the service already provided by vessels of United States
registry is inadequate and that in the accomplishinent of the
purposes and policy of this Act additional vessels should be operated
thereon As in American Pre8ident LinesCalls RounadtheWorld
Service 4 FMB 681 1955 the outbound and inbound trades will
be treated separately since the inbound traffic situation is different
from the outbound

From California and North Atlantic ports to all ports along the
route which Isbrandtsen proposes to serve to and including Malaya
the farthest point eastbound to which outbound cargoes are carried
the record indicates that service already provided by USflag vessels
is inadequate The following table reflects the participation of both
Isbrandtsen and all USflag lines in the outbound liner commercial
movement in these trades

1951
1952
153
1954
955

Total tons
thousands

1 874 8
1 518 8
1 384 8
1 392 9
1r 7433

Isbrandtsen
percent

UBfl
percent

47

49

50
42

44
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Only in 1953 did USflag liners capture 50 percent of this move
ment that being the year in which Isbrandtsen reached its highest
percentage of participation

As to the outbound liner commercial movement to the west coast

of Italy particularly Genoa Americanflag participation exceeded
50 percent only in 1952 51 percent In both 1954 and 1955 in ex
cess of 500000 tons moved outbound to the west coast of Italy repre
senting a substantial increase over 1952 and in each of these years
USflag liners carried a total of 28 percent and 29 percent respec
tively including the 3 percent and 1 percent carryings of Isbrandtsen

Based upon the foregoing figures and the record as a whole which
indicates that the level of outbound liner cargoes will increase sub
stantially in the near future due to the expanding economy of the
countries along the route and the continuing aid these areas will
receive from the United States Government we find that the out
bound leg of applicantseastbound roundtheworld service is inade
quately served

From and including Malaya liner commercial cargo offerings have
steadily increased since 1951 from a total of2160000 tons in 1951
to 2977900 tons in 1955 The increased cargo offerings notwith
standing USflag participation has skidded from 46 percent in 1951
to 28 percent in 1954 and to 32 percent in 1955 The participation
of Isbrandtsen and all US flag lines in the inbound liner commercial
movement to both California and North Atlantic ports is shown
in the following table

1951

1952

1953

1954

1955

Total tons
thousands

2 160 1
2 430 3
2 733 5
2 740 9
2 977 9

Isbrandtsen
percent

4

4

3

3

1

UBflag
percent

46

36

30

28

32

The inbound movement to North Atlantic ports is almost three
times as great as the movement to California ports yet USflag
participation to the North Atlantic has been no higher than 41 per
cent in 1951 and has been aslow as 18 percent in 1954 This decline

is all the more disturbing when it is realized that whereas liner
commercial cargoes have increased in this segment of the trade almost
04 percent between 1951 and 1955 from1521400 tons to2194700
tons Americanflag carryings have actually decreaed from

620000 tons in 1951 to 433604 tons in 1955 As to the Philippines
5 FMB
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particularly it is noted that cargo offerings have increased since 1950
and the record shows that USflag liner participation in the trade
from Manila has declined from 53 percent in 1951 to 28 percent in
1954

Although there is overtonnaging inbound caused primarily by Jap
anese vessels nevertheless there is evidence of record that the present
capacity of USflag vessels operating in this trade is insufficient to
carry a reasonable portion of the inbound liner commercial offerings
We note also that USflag Mariners have enjoyed considerable
success in capturing inbound cargoes

Overtonnagingnotwithstanding the low percentage of carryings by
USflag vessels inbound the increasing cargo offerings particularly
to North Atlantic ports and the ability of fast modern vessels to
attract additional cargoes lead to the finding that USflag vessels
may reasonably be expected to increase their carryings in this trade
We find therefore that the inbound trade is inadequately served

The Azores have not been deemed part of an essential trade route
by the Maritime Administrator On this record there has been no

showing of inadequacy of USflag service to the Azores and in
view of our prior finding that Isbrandtsen does not conduct an ex
isting service to the Azores section 605 c bars a subsidy contract
with respect thereto

On the basis of this record as a whole we find that the eastbound
round theworld service except as to the Azores is inadequately
served by vessels of United States registry and that in the accom
plishment of the purposes and policy of the Act additional vessels
should be operated thereon

Our conclusions herein are not tantamount of course to a finding
that Isbrandtsen is entitled to a subsidy contract for such a con
clusion can be reached only after the necessary administrative study
and action required under section 601 as well as other sections of the
Act As to the issues raised under section 605 c of the Act we
conclude

1 That Isbrandtsen on its eastbound roundtheworld service is
conducting an existing service of 24 sailings annually a with reg
ular calls at San Francisco Puerto Rico New York Philadelphia
Baltimore Norfolk Beirut Alexandria Jeddah Karachi Bombay
Singapore Hong Kong Kobe Nagoya Shimizu and Yokohama b
with irregular calls at Colombo Keelung Casablanca and Djibouti
and c occasional calls at Piraeus Derince Tripoli Port Said Port
Sudan and Madras

2 That award of subsidy to hsbrandtsen for such existing service
would not result in undue advantage ovundue prejudice as between

5 RALB
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citizens o che United States in the operation of vessels in competitive
services routes or lines

3 That the service already provided by vessels of United States
registry over the services routes or lines comprising the eastbound
roundthe world service is inadequate within the meaning of section
605c of the Act and that in the accomplishment of the purposes
and policy of the Act additional vessels of United States registry
should be operated thereon

4 That the service already provided by vessels of United States
registry to the Azores is not shown to be inadequate and additional
vessels of United States registry are not required to be operated to
the Azores

5 That section 605c of the Act does not interpose a bar to the
award of a subsidy contract to Isbrandtsen for its proposed eastbound
roundtheworld service and

6 That section 4105e of the Act does interpose a bar to the award
of a subsidy contract to Isbrandtsen for its proposed service to the
Azores

Doc No S60 Su No 1

Under section 805 a of the Act Isbrandtsen in the event subsidy
is awarded seeks the written permission of the Poard to continue
certain domestic operations 1 an eastbound intercoastal service
from California ports to Atlantic coast ports 2 an eastbound serv
ice from California ports to ports in Puerto Rico 3 a service from
ports in Puerto Rico to North Atlantic ports the above threeservices
to be conducted with its eastbound roundtheworld vessels 4 a
bulktrade service carrying lumber and wood pulp from the Pacific
Northwest to North Atlantic ports and 5 a bulktrade service prin
cipally from ports in Texas and ports on the Gulf coast of Florida to
North Atlantic ports and one for dross Gulf trading between Gulf
ports in Texas and Florida

Permission cannotbe granted if it is found that the operation of the
domestic services would result in unfair competition to any person
operating exclusively in the domestic trades or if the granting of the
permission would be prejadicial to the objects and policy of the Act

After discharging itbowid cargoes on the Pacific coast and after
loading outbound foreign cargoes there IsbrandtSen Ass had co
sideratile free space available fOr the Movement of mastic cargoes
to Puerto Rico and Korth Atlantic pmts and span disciaarge of
inbound foreign and domestic cargoes at Puerto Wetly 11414F space has
hon aaai b e for t cirriof itomeStiv td lsie h Mamie

ports s an litaatibsicliked operator and the Pottwiesiies 44 the
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Interstate Commerce Commission where required Isbrandtsen has
carried domestic cargoes in these trades

Isbrandtsen proposes to engage in the Pacific Northwest lumber
andor wood pulp trades with owned or chartered vessels when vessels
are available for charter on the Pacific coast andor when its own
vessels return to the Pacific Northwest from the Orient in ballast In

1954 Isbrandtsen moved a small quantity of lumber from the North
west with chartered vessels Since that time it has not participated
in this trade with either owned or chartered vessels

Applicant has engaged in the bulkcargo trades between Gulf and
Atlantic coast ports since 1950 contracts with Davison Chemical Com
pany and Freeport Sulphur Company constituting about 90 percent
of its carryings The chief commodities moved are sulphur and
phosphate rock but coal grain ore potash ammonium sulphate and
gypsum also have been moved The record demonstrates that the

sulphur movement is declining Mexican sulphur has replaced Gulf
sulphur to a great extent and North Atlantic oil refineries are now
producing and marketing sulphur Vessels employed by Isbrandtsen
in these trades have carried bauxite from Jamaica to Gulf ports on
occasion

In his recommended decision the examiner found that the granting
to Isbrandtsen of written permission under section 805 a to operate
1 in the CaliforniaNorth Atlantic 2 CaliforniaPuerto Rico
and 3 Puerto RicoNorth Atlantic services would not result in un
fair competition to any person firm or corporation operating ex
clusively in the domestic service and would not be prejudicial to the
objects and policy of the Act as to the bulk movement of lumber
andor wood pulp from Pacific Northwest ports to North Atlantic
ports he found that the granting of the permission would result in
unfair competition to carriers operating exclusively in the inter
coastal service In his later initial decision the examiner concluded
that the interveners opposing the crossGulf and Gulf to North At
lantic bulk operations of Isbrandtsen were not operating exclusively
domestic services hence they lacked the standing to claim unfair
competition and that the record does not indicate that the granting
of the permission would be prejudicial to the objects and policy of
the Act

Exceptions and replies were filed and oral argument thereon was
held before the Board

California to North Atlantic Luckenbach Pope Talbot and
Weyerhaeuser operate exclusively domestic services in this trade
Only Luckenbach has actively opposed the application contending

5 FMB
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that the grant of permission to Isbrandtsen would result in unfair
competition to Luckenbach and would be prejudicial to the objects
of the Act Luckenbach further contends that the provisions of sec
tion 605a interpose an absolute bar to carriage by Isbrandtsen
of intercoastal cargo on subsidized vessels in its eastbound roundthe
world service

Luckenbach owns 16 vessels 10 of which are regularly employed
intercoastally and on the North Atlantic coast serves three ports
in competition with IsbrandtsenPhiladelphia New York and
Boston Although it also charters out vessels for use in foreign
trade it provides an exclusively intercoastal service and hence is
entitled to statutory protection from unfair competition American

President Lines LtdSubsidy Route 17 4FMB 488 504 1954
Luckenbach has long been associated with the intercoastal trade and
Isbrandtsenschief witness characterized its operations as efficient
and further agreed that Luckenbach adequately serves the ports at
which it calls Although Luckenbach has had comparatively little
free space eastbound most of its sailings averaging less than 5 per
cent its intercoastal operation has been operating at a lossover
1250000 in 1955 It does realize profits however from its charter
ing out of six vessels for foreign trading Of these six Luckenbach
asserts that four would be employed intercoastally if cargo were
available

Isbrandtsens intercoastal carryings have been small 2 of the
total in 1954 and less than 7 in 1955 but nevertheless increasing
As the following table shows Isbrandtsensgains have been at ports
not served by Luckenbach

1 Through September 2 1956

Although Luckenbach has had little free space available it is
sufficient to accommodate the relatively small cargoes carried by
Isbrandtsen to ports served by Luckenbach The denial of section

805 a permission for Isbrandtsen to serve Atlantic coast ports north
of Baltimore intercoastally would be consonant with our pronounce
ment in American President Limes Ltd supra at p 504

5 FMB

New York Philadelphia Baltimore Norfolk New Haven

1954

1955
1956

2
7
4

089

085

736

3
1

445

031

802

1

23
17

012

530

013
6
5

392

435

542

14
8

441

248
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that the grant of permission to Isbrandtsen would result in unfair
competition to Luckenbach and would be prejudicial to the objects
of the Act Luckenbach further contends that the provisions of sec
tion 605a interpose an absolute bar to carriage by Isbrandtsen
of intercoastal cargo on subsidized vessels in its eastbound roundthe
world service

Luckenbach owns 16 vessels 10 of which are regularly employed
intercoastally and on the North Atlantic coast serves three ports
in competition with IsbrandtsenPhiladelphia New York and
Boston Although it also charters out vessels for use in foreign
trade it provides an exclusively intercoastal service and hence is
entitled to statutory protection from unfair competition American

President Lines LtdSubsidy Route 17 4FMB 488 504 1954
Luckenbach has long been associated with the intercoastal trade and
Isbrandtsenschief witness characterized its operations as efficient
and further agreed that Luckenbach adequately serves the ports at
which it calls Although Luckenbach has had comparatively little
free space eastbound most of its sailings averaging less than 5 per
cent its intercoastal operation has been operating at a lossover
1250000 in 1955 It does realize profits however from its charter
ing out of six vessels for foreign trading Of these six Luckenbach
asserts that four would be employed intercoastally if cargo were
available

Isbrandtsens intercoastal carryings have been small 2 of the
total in 1954 and less than 7 in 1955 but nevertheless increasing
As the following table shows Isbrandtsensgains have been at ports
not served by Luckenbach

1 Through September 2 1956

Although Luckenbach has had little free space available it is
sufficient to accommodate the relatively small cargoes carried by
Isbrandtsen to ports served by Luckenbach The denial of section

805 a permission for Isbrandtsen to serve Atlantic coast ports north
of Baltimore intercoastally would be consonant with our pronounce
ment in American President Limes Ltd supra at p 504
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And in our judgment those operators who provide exclusively inter
coastal services are entitled as against primarily offshore operators

such as APL to whatever intercoastal cargoes they can carry

On this record it is found that intercoastal service by Isbrandtsen
to ports north of Baltimore in the event subsidy is awarded would
result in unfair competition to Luckenbach a domestic carrier entitled
to protection from unfair competition and would be prejudicial to
the objects and policy of the Act

The record discloses that no exclusively domestic operator carried
general cargo intercoastally eastbound to Norfolk and Baltimore
It cannot be found therefore that Isbrandtsensservice to these ports
as a subsidized operator would result in the unfair competition
proscribed by section 805a Further it cannot be found at this
time that the granting of the permission to serve these two ports
would be prejudicial to the objects and policy of the Act The per
mission granted like all grants of section 805a permission save
in instances where grandfather rights are concerned may be with
drawn however where changed conditions so warrant
CaliforniaPuerto Rico In the CaliforniaPuerto Rico trade

served by all of Isbrandtsensroundtheworld vessels applicant has
carried 36000 tons or 27 percent of the movement and 98000 tons
or 56 percent of the movement in 1954 and 1955 respectively Water

man operates in this service but has not objected to the grant of
written permission to Isbrandtsen On this record we find that the

continuation of this service by Isbrandtsen as a subsidized operator
would not result in unfair competition to any exclusively domestic
operator and that it would not be prejudicial to the objects and
policy of the Act

Puerto RicoNorth Atlantic Bull operates 13 vessels in this trade
six of them in a liner service Bull has two distinct liner services to

Puerto Rico one from Philadelphia and Baltimore and the other
from New York Some of the sailings from New York include calls
at the Dominican Republic As Bulls service between Philadelphia
and Baltimore and Puerto Rico is separate and distinct from its New
York service and since the former is exclusively domestic Bull is
entitled to protection from unfair competition as to that service
American President Lines Ltd supra Pacific Far East Lines Inc
Sec 805a Calls at Hawaii 5 FMBMA 287 1957 The pre
ponderance of trade between North Atlantic ports and Puerto Rico
is outbound and on Bulls inbound sailings there is generally 60 per
cent70 percent free space on each vessel Isbrandtsenscarryings to
the ports served by Bull in tons are as follows

5 FMB
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1 Through September 2 1956

It is obvious that Isbrandtsenscarryings could easily have been made
by Bull and that they constitute a relatively insignificant fraction
of Isbrandtsenstotal carryings in the round theworld service Since

Bull is an exclusively domestic operator as to its PhiladelphiaBalti
more service to Puerto Rico and since it has the capacity to accom
modate the cargo carried by Isbrandtsen we conclude that the
continued participation in the Puerto Rico to Philadelphia Baltimore
movement by Isbrandtsen as a subsidized operator would result in
unfair competition to Bull

As previously noted on some scheduled sailings from New York
Bull vessels call also at the Dominican Republic Hence Bull is not
an exclusively domestic operator between New York and Puerto Rico
and Bulls need for Isbrandtsenscargoes and its ability to handle
them are not sufficient to establish unfair competition and to bar the
grant of the permission But if the carriage of such cargoes by
Isbrandtsen prove to be prejudicial to the objects and policy of the
Act section 805 a permission would not be granted That is the

case presented here
It is clear that the carryings of Isbrandtsen from Puerto Rico to

New York have been negligible and that they are not needed by
Isbrandtsen to constitute a successful round theworld service There

is no question but that Bull would and could accommodate the cargoes
carried by Isbrandtsen without impairing the requirements of the
Puerto Rican shippers Bulls status in this trade while not that of
an exclusively domestic operator is clearly that of a primarily do
mestic one it being apparent that its calls at the Dominican Republic
have been merely incidental to its Puerto Rican service

In passing the Act particularly sections 506 605a and 805 a
Congress manifested a real concern for the plight of domestic opera
tors competition from subsidized operators In Am Pres Lines
Ltd Unsubsidized Operation Route 17 3 FMBMA 457 1951
the Board stated at p 470

The great importance to our merchant marine of its domestic fleet
should prompt us to resolve all doubts against activities of subsidized

5 FMB

Baltimore Philadelphia New York

1954 9 137 98

1955 25 42 178
1956 151 13 135

462 FEDERAL MARITIME BOARD

1 Through September 2 1956

It is obvious that Isbrandtsenscarryings could easily have been made
by Bull and that they constitute a relatively insignificant fraction
of Isbrandtsenstotal carryings in the round theworld service Since

Bull is an exclusively domestic operator as to its PhiladelphiaBalti
more service to Puerto Rico and since it has the capacity to accom
modate the cargo carried by Isbrandtsen we conclude that the
continued participation in the Puerto Rico to Philadelphia Baltimore
movement by Isbrandtsen as a subsidized operator would result in
unfair competition to Bull

As previously noted on some scheduled sailings from New York
Bull vessels call also at the Dominican Republic Hence Bull is not
an exclusively domestic operator between New York and Puerto Rico
and Bulls need for Isbrandtsenscargoes and its ability to handle
them are not sufficient to establish unfair competition and to bar the
grant of the permission But if the carriage of such cargoes by
Isbrandtsen prove to be prejudicial to the objects and policy of the
Act section 805 a permission would not be granted That is the

case presented here
It is clear that the carryings of Isbrandtsen from Puerto Rico to

New York have been negligible and that they are not needed by
Isbrandtsen to constitute a successful round theworld service There

is no question but that Bull would and could accommodate the cargoes
carried by Isbrandtsen without impairing the requirements of the
Puerto Rican shippers Bulls status in this trade while not that of
an exclusively domestic operator is clearly that of a primarily do
mestic one it being apparent that its calls at the Dominican Republic
have been merely incidental to its Puerto Rican service

In passing the Act particularly sections 506 605a and 805 a
Congress manifested a real concern for the plight of domestic opera
tors competition from subsidized operators In Am Pres Lines
Ltd Unsubsidized Operation Route 17 3 FMBMA 457 1951
the Board stated at p 470

The great importance to our merchant marine of its domestic fleet
should prompt us to resolve all doubts against activities of subsidized
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companies whose operations might tend to impede the development of
domestic transportation by sea

In light of the record presented here we are of the view that the
continuation of this service by Isbrandtsen with subsidy would
tend to impede the development of domestic transportation by sea
in the trade and the grant of permission would be prejudicial to
the objects and policy of the Act Therefore written permission for
Isbrandtsen to engage in the domestic commerce between Puerto Rico
and North Atlantic ports in the event Isbrandtsen is subsidized will
not be granted

Lumber and wood pulp trade The proposal to engage in this
trade with unsubsidized vessels contemplates a very limited operation
at times when it would be most advantageous to Isbrandtsen ie
when vessels are available for charter on the west coast or when

a vessel is returning from the Orient in ballast Pope Talbot

carries lumber and Luckenbach carries wood pulp in this trade
There has been no showing on this record that the service of ex
clusively domestic operators in this trade is inadequate The service

proposed by Isbrandtsen would take cargoes which the exclusively
intercoastal operators need have the capacity to carry and to which
they are fundamentally entitled In short it would result in unfair
competition to carriers operating exclusively in the coastwise or inter
coastal service and would be prejudicial to the objects and policy
of the Act The permission sought in this trade therefore will not
be granted
GulfNorth Atlantic bulk trades Neither Marine Transport nor

Bull qualifies in this trade as exclusively domestic operators entitled
to absolute protection from unfair competition from subsidized com
panies because both make calls at Carribean ports and there lift
cargoes for Gulf ports Thus in determining whether the permission
requested should be granted depends upon whether the continued
operation would be prejudicial to the objects and policy of the Act

Isbrandtsen has engaged in this trade since 1950 only whereas
interveners who are primarily engaged in the domestic services have
been in the trade at least forty years Between April 16 1954 and
November 30 1955 Isbrandtsen completely neglected this trade Its

principal shippers have been served by interveners also apparently
satisfactorily The record dictates the finding that the trade could
be adequately served by interveners without the contribution of Is
brandtsen particularly in view of the diminishing sulphur movement
Isbrandtsenscarryings have been quite substantial and like inter
veners its vessels engaged in this trade have lifted cargoes from

5 FMB
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the Carribean to the Gulf In view of the foregoing analysis we feel
that the granting of the requested permission would be prejudicial to
the objects and policy of the Act

CONCLUSIONS

The continuation of the following services by Isbrandtsen in the
event subsidy is awarded is hereby found not to constitute unfair
competition to any person firm or corporation engaged exclusively
in the domestic trades and is found not to be prejudicial to the objects
and policy of the Act

1 Eastbound from California to Norfolk and Baltimore in con
junction with the eastbound roundthe world service and

2 Eastbound from California to Puerto Rico in conjunction with
the eastbound roundtheworld service

When and if Isbrandtsen commences subsidized operations in the
absence of any later action by the Board this will serve as written
permission under section 805a of the Act for Isbrandtsen to con
tinue 1 its eastbound service from California to Norfolk and Balti
more and 2 its eastbound service from California to Puerto Rico
both in conjunction with theeastbound roundthe world service

Contentions and arguments of the parties not discussed herein have
been considered and have been found not to be related to material
issues or supported by the evidence
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APPENDIX A

EASTBOUND ROUNDTHEWORLD SERVICE

1 From United States North Atlantic ports to ports in the Medi
terranean including Atlantic approaches southwest Asia Suez to
Burma inclusive and in Africa on the Red Sea and Gulf of Aden
Indonesia Malaya including Singapore and the Far East Japan
Formosa the Philippines and the continent of Asia from Union of
SovietSocialist Republics to Siam inclusive returning to California
ports and via the Panama Canal to United States North Atlantic
ports Combination ships will call at Havana Cuba and freight
ships may call at Puerto Rico

2 United Statesflag sailing requirements are approximately three
to four sailings monthly including one sailing monthly with com
bination ships all serving the United States and foreign areas spec
ified in paragraph No 1 hereof such sailings to complement US
flag liner sailings on Trade Routes Nos 4 10 12 17 18 28 and 29
20 FR 4373 June 22 1955 20 FR 7707 October 13 1955
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APPENDIX B
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Port 1951 1952 1953 1954 1955

Casablanca 0 2 12 8 1

Barcelona 0 0 0 0 1

Toulon 0 1 0 0 1

Genoa 16 25 26 24 14

Leghorn 1 3 3 24 0

Brindisi 0 5 0 0 0

Naples 0 1 2 2 1

Sfax 0 1 1 0 0

Piraeus 0 1 2 1 0

Derince 2 1 3 0 0

Tripoli 1 0 6 4 0

Izmir 0 2 0 0 0

Beirut 0 5 25 24 23

Alexandria 20 25 26 24 23

Istanbul 0 1 2 0 0

Port Said 0 0 2 1 0

Iskenderun 0 0 2 2 0

Jeddah 11 24 25 15 16

Massawa 0 1 0 1 1

Port Sudan 1 4 4 10 7

Djibouti 0 2 17 23 3

Aden 0 0 1 0 0

Bandar Shahpur 0 3 0 0 0

Karachi 20 25 26 24 23

Bombay 20 25 26 24 23

Colombo 0 4 22 23 8

Damau 0 4 0 0 0

Madras 0 0 0 3 3

Singapore 19 20 21 20 22

Djakarta 3 2 0 0 0

Yokohama 19 24 25 26 23

Shimizu 16 24 25 23 17

Nagoya 19 24 25 22 23

Kobe 19 24 25 26 23

Hirohata 4 0 0 0 0

Keelung 3 0 11 13 12

Hong Kong 2 0 15 23 23

Nagasaki 0 0 3 1 0

San Carlos 1 1 1 0 0

Iloilo 1 4 5 5 0

Manila 5 17 21 13 0
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its
office in Yashington D C on the 5th day of September A D 1956

No S 60

ISBRANDTSEN COMPANY INC ApPLICATION FOR OPERATING DIFFER

ENTIAL SUBSIDY A G R E E MEN 1 EASTBOUND ROUND THE T ORLD

SERVICE

No S 60 Sub No 1

ISBRANDTSEN COMPANY INC ApPLICATION FOR VRITTEN

PERMISSION SECTION 805 a

Interlocutory appeals having b en made to the Board in these pro

ceedings and the Board having served its reports therein on June 12

1956 and September 4 1956 which reports are hereby referred to and

made parts hereof

It is ordered That neither the Maritime Administrator s determi

nations of essential trade routes made pursuant to section 211 of the

Merchant Marine Act 1936 as amended nor the data upon which

such determinations were based are to be received in evidence in these

proceedings
It is fu rthe r ordered That Public Counsel produce statistics show

ing the number of sailings and the amount of cargo from and to the

ports involved on the proposed service of applicant
It is fU1 the1 ordered That neither data pertaining to applicant s

foreign flag affiliations on routes and services other than applicant s

eastbound round the world service data pertaining to way cargo
carried by applicant agreements between applicant and shippers
covering present and or future cargo movements in the foreign com

merce of the United States data pertaining to applicant s so called

merchant activities the confidential index to applicant s subsidy
application nor applicant s vessel replacement program be produced
by applicant

5 F M B
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1t is further ordered That applicant furnish details of agreements
between any shippers and applicant covering present and or future

movements of cargo in the domestic intercoastal or coastwise com

merce of the United States and
It is further ordered That all traffic data required shall be from

the year 1951
By THE BOARD

SEAL Sgd A J WILLIAMS

Secretary
5 F M B
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No 817

NIOPY BnO1Il RS INO ET AL

V

ASSOOIATED STEAMSHIP LINES MANILA CONFERENOE ET AL

Submitted July 2 1958 Decided Ootober 9 958

Assailed rates on Philippine mahogany iogs from the Philippines to Atlantic

and Gulf of Mexico ports of the United States fOllld un4uly prejudicial
to and unjustlydi rilllinatory agai st such logs and tQe compl nant

receivers thereof and unduJy preferential of rhilippine maho any lumber

and the shippers and receivers thereof in violation of sections 16 First

and 17 of the Shipping ct 1916 RlS amended to the extent that the rates

on logs exceed the rates on bundled lu ber

Certain respondents found to have violated sections 16 irst and 17 of the

Shipping Act 1916 as amended in tne carriage of Philippine mahogany
logs from the Philippines to Atlantic and Gulf of Mexico ports of the United

States

Jack Petree Oharles P Oobb and Robert O Furness for

complainants
Elkan Turk Jr Herman Goldman J A Dennean and Sol D

Bromberg for respondents
REJORT OF THE BOARD

CLARENCE G MORSE Ohairman BEN H GUILL Vwe Ohairman

TH08 E STAKEN JR Member

By THE BOARD

The recommended decision of theexaminer was served July 9 1958
but exceptions were not filed thereto Upon review our decision is

essentially that which the examiner recommended

By complaint filed March 28 1957 as amended Nickey Brothers
Inc Nickey the Nickey Trading Company Inc and Geo D

Emery Company Emery allege that the rates maintained on

Philippine mahogany logs from ports in the Philippines to United
States Atlantic and Gulf of Mexico ports by respondents Associated
SteaIllShip Lin Manila Conference the conference and its
member lines listed in appendix A are detrimental to the com

merce of the United States give undue or unreasonable preference
5 F M B 467
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to complainants competitors subject complainants to undue and

unreasonable prejudice or disadvantage and are unjustly discrimina

tory and prejudicial in violation of sections 15 16 First and 17 of

the Shipping Act 1916 as amended the Act The Board is re

quested to enter an order directing respondents to cease and desist

from the alleged violations and to establish parity in the rates on

Philippine mahogany logs with those on bundled lurnhOT moving
between thesame ports

The conference is organized under Agreement No 5600 as amended

approved by the Board and its predecessors under section 15 of the

Act and is divided into groups each having rate making authority
over a trade from the Philippines to a range of destination ports In

order to be eligible to act on rate matters in a particular group a

carrier must be a member of the conference and must have had a

vessel berthed In the Philippines which loaded cargo to a port within
the a rea covered by that group duting the preceding 6 months The

group here involved determines rates to Atlantic and Gulf ports
The complaint names as respondents certain carrier listed below l

which are not members of the Atlantic Gulf group or llre ineligible
to act on rate matters concerning that group under the rule stated

above In its answer the conference put in issue the propriety of

including these carriers as respondents and the record contains no

evidence that they have participated or will participate in the estab

lislunent and maintenance of the rates

Nickey and Emery operate plants for the m nufacture of lumher

lumber products and veneer at lemphis Tenn and Carteret N J

respectively Nickey also manufactures plywood The principal mar

kets for their products are in the East Midwest and South although
Nickey makes some sales on the west coast The major portion of

their products are produced from Philippine mahogany logs During
the 3 months period ending September 1955 78 6 percen of logs sawn

into lumber and 62 9 percent of logs cut into veneer by Nickey were

of Philippine mahogany Nickey Trading Company Inc is a sub

sidiary of Nickey engaged in the importation and sale of logs and

lumber and practically all of its imports are sold to Nickey Nickey
has spent considerable time money and effort to encourage wider

acceptance of Philippine mahogany products in the United States
market and in research to provide a wider range of uses for this wood

1American Mail Line Ltd The East Asiatic Co Ltd Mitsublshl Kalun Kalsha Ltd

Pacific Far East Line Inc Pacific Orient Express Line Pacific Transport Lines Inc

the joint services of Knutsen Line Dltlev Simonsen Lines Klaveness Line and Wllhelm

sen Lines Waterman Steamship Corporation Compagnie de Transports Oceaniques
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Philippine mahogany logs vary in size the usual runof logs con

taining 1 000 to 3 000 feet Brereton scale and the average log about

2 000 feet Brereton The Brereton scale is a system ofmeasurement

designed to reflect as nearly as possible the total cubic content of logs
for shipping purposes in the equivalent of board feet but does not

reflect the lumber yield in board feet Log measurements are here
inafter expressed in Brereton scale feet A board foot is a piece of

lumber measuring 12 inches by 12 inches by 1 inch Logs weigh
about 2 long tons per 1 000 feet and lumber weighs about 19 long
tons per 1 000 board feet with some slight variations depending upon
the particular species of logs or lumber Dark red Philippine mahog
any from the northern part of the Islands is somewhat heavier than
the light red originating in the southern part Logs therefore may
vary in weight from 2 to 6 long tons with occasional logs weighing
8 or 9 long tons they rarely weigh over 10 long tons Lumber is

shipped either loose or bundled a bundle consisting of a number of

pieces of lumber compactly strapped Bundles of Philippine mahog
any lumber average about 500 pounds in weight On the average
9 bundles of lumber are the equivalent of one log During the first
6 months of 1957 bundled lumber comprised about 62 percent of all

Philippine mahogany lumber imported into Atlantic and Gulf ports
and the proportion of bundled lumber to loose lumber imported is

increasing The experience of complainants is that 1 000 feet of logs
yield on the average 667 board feet of lumber or 3 780 square feet of

inch corestock veneer 6 000 square feet of inch core stock
veneer are the equivalent of 1 000 hoard feet of lumber

The table in appendix B shows the present rates and the post
Vorld Val II rates on logs and lumber from the Philippines to

Atlantic and Gulf ports As indicated in the note to the appendix
an additional charge of 100 applies on both logs and lumber when

originating at noncustom ports or so called outports The rates

on bundled lumber also apply on the board feet equivalent of corestock
veneer Practically all of the lumber logs and corestock veneer orig
inate at outports and rates hereinafter stated will include the out

port charge These outports are not on the regularly scheduled
routes of the conference carriers and the carriers therefore provide
or refuse service at the outports as their circumstances dictate Only
one of the conference carriers Lykes Bros Steamship Co Inc

Lykes provides regular service on Philippine mahogany logs from
the Pllilippines to the Gulf and it has carried upwards of 40 percent
of all Philippine mahogany logs imported into the United States

Philippine mahogany logs are valued at 50 to 60 per 1 000 feet
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and Philippine mahogany lwnber at 140 to 160 per 1 000 board

feet for comparable grades fo b the Philippine port of loading
The value of cotestock veneer is not shown To all destinations in

the world logs in 1956 originated from 63 different ports in the

Philippines However at only 14 ports were logs loaded to the

United States at 11 ports logs were loaded to Atlantic and Gulf

ports and 95 percent of all logs loaded to Atlantic and Gulf ports
originated in 6 ports As for safe anchorage and harbor facilities

there are no significa nt differences between the principal log and

lumber ports in thePhilippines loading for destinations in the United

States Logs are loaded from the water and are floated to shipside in

log booms whereas lumber is loaded from piers or lighters Loss and

damage claims on both logs and lumber are negligible
Loading costs in the Philippines on both logs and lumber are borne

by the consignors Representatives of Lykes testified at the instance

of complainants under subpena and presented evidence of the exper
ience of that carrier in the Philippine log and lumber trade On four

voyages during the period April August 1957 logs vere loaded at

an average rate of 9 2 tons per stevedore gang per hour lumber at

8 tons and corestock veneer at 7 2 tons Since loading costs are borne

by the consignors a more significant comparison is the quantity of

logs or lumber loaded per hour of ship s port time and to the extent

that this can be calculated from the exhibits presented logs were

loaded at an average rate of 8 289 feet per hour and lumber at 8 483

board feet per hour Testimony was adduced by respondents that

lumber loads generally more rapidly than logs particularly when

bundled but the record as a whole indicates that ny differences in

loading rates as between the two commodities are insignificant
The record is clear that logs discharge substantially more rapidly

than lumber Logs may be discharged directly into the water or into

open cars on the docks or may be stored in open areas Lumber

must be discharged into sheds or otherwise provided protection from

the elements Bundles oflumber are sometimes broken during transit

and although the carriers are relieved of claim responsibility for

broken bundles by a provision of the conference tariff broken

bundles add to the difficulties and expense of tallying the shipments
In the experience ofLykes the costs of discharge are 2 53 per long
ton and 5 06 per 1 000 feet in the case of logs and 8 07 per long ton

and 15 33 per 1 000 board feet in the case of loose and bundled lum

ber Respondents admit that discharge costs are substantially lower

for logs than forlumber

5 F M B



NICKEY BROTHERS INC ET AL V MANILA CONFERENCE 471

The stowage factor of logs is less favorable than that of either

loose or bundled lumber The record contains conflicting evidence

concerning the proper stowage factors to be utilized In the exper

ience of Lykes logs stow 225 cubic feet per 1 000 feet bundled lum

ber 198 cubic feet per 1 000 board feet and loose lumber 180 cubic

feet per 1 000 board feet On behalf or respondents it was testified

that the stowage factor per 1 000 feet or board feet ranges from 200

to 250 cubic feet for logs from 150 tc 170 cubic feet for lumber gen

erally 160 cubic reet for loose lumber and 180 cubic feet for bundled

lumber The table below compares the gross revenues per cubic foot

at the rates in effect on and after April 1 1957 from logs and lumber

using the stowage factors shown by Lykes and stowage factors

urged as proper by the conference or 250 cubic feet per 1 000 feet

of logs and 180 cubic feet per 1 000 board feet of bundled lumber

discharge costs per 1 000 feet or board feet as experienced by Lykes
reduced to corresponding amounts per cubic foot and the resulting
differences

Logs Bundled lumber

1 I 2 1 2

Cents Cents Cents Cents

Gross revenue 30 22 27 20 30 30 33 33

Discharge costs
2 25 2 02 7 74 8 52

Differences 27 97 25 18 22 56 24 81

Columns I usIng stowage factors of 225 cubic feet per 1 000 feet of logs and 198 cubic feet per 1 000 board

feet of bundled lumber
Columns 2 uslng stowage factors of 250 cubIc feet per1 000 feetof logs and 180 cubiC feet per1 000 board

feet of bundled lumber

Had the rates on logs been reduced to the l vel of the rates on

btmdled lumber as sought by complainants the gross revenues and

the revenues less discharge costs on logs would have been 26 67 cents

and 2442 cents per cubic foot respectively using a stowage factor

of 225 and24 cents and 2198 cents per cubic foot respectively using a

stowage factor of 250 In the use of either of these stowage factors

no consideration is given to the fact that logs may be and regularly
are stowed on deck in quantities ranging up to 600 tons by Lykes
The conference tariff provides that either logs or lumber may be

stowed on deck at ship s option but lumber is susceptible to damage
from drying che king and warping if transported on deck and

there is no evidence that lumber is ever carried on deck from the

Philippines to Atlantic and Gulf ports Even using the highest
5 F M B
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towage actor for logs and the lowest stowage factor for bundled

lumber presented on the record and allowing for only a 10 percent
reduction 2 in the stowage factor for logs to compensate for the car

riage of logs on deck the revenue per cubic foot from logs after

deduction of discharge costs compares favorably with that from
bundled lumber at a parity of rates Allowing for a similar reduc

tion in the s owage factor achieved by Lykes an experienced carrier

in the trade logs would provide a greater return than lumber at a

parity of rates

On Philippine mahogany lumber and products complainants are

faced with competition from producers in the Philippines most of

whom are also lag exporteIas well as from producers in Japan
arid with the importers of the manufactured products in the United
States Complainants are at a natural disadvantage in the importa
tion of logs and the manufacture of lumber products as cOnlpared
with foreign exporters and United States importers of lumber prod
ucts ih that they must import and pay freight charges on 1 500 feet

Of logs for every l OOO board feet of lumber produced To the extent

that logs are rated higher than lumber this disadvantage is increased

Prior to the increases in rates effected by the conference on April 1

1957 and the corresponding increase in the spread between log and

bundled lumber r3Jtes from 5 50 to 8 00 Nickey had been imparting
an average of 900 000 feet of logs per month and operations were

conducted at little or no profit Vith the increase in the rate spread
formerly marginal Operations were converted to loss operations im

ports of logs were reduced to about 600 000 feet per month in order

ta limit them to the amounts necessary only to meet contractual

commitments and further decreases in imports are contemplated
Emery as well as Other importers ofPhilippine mahogany lags whose

testimony was presented discontinued entirely their importations at

the time Of the increased rate spread 1Vhile these domestic pro

ducersare able to command premium prices to some extent for their

Philippine mahogany products because ofhigh quality of production
and prompt availability Of products manufactured to special sizes

and specifications if the spreads between the prices Of domestically
manufactured products and imparted products becomes too great
buyer resistance against the domestic products develops Volumi

nous testimony was preented from distributors of Philippine ma

hogany products manufactured by Nickey that sales Of those products
were declining substantially because of price disadvantages as com

pared with imported products
IILykes cites one shipment of 1 100 tons of logs aoo tons of which were carried on deck

and this Is characterized as typical
5 F M B
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The table below shows the imports of logs lumber veneer and

plywood from the Philippines and Japan for the years 1951 through
1956 and the first 7 months of 1957 Those shown from the Philip
pines are practically 100 percent of Philipine mahogany as are

the lumber imports from Japan for 1954 and subsequently Veneer

and plywood imported frorn Japan comprise from 75 to 80 percent

Philippine mahogany The table discloses consistent increases in all

categories shown except in the case of Philippine lnahogany logs
where decreases have occurred thus confirming the testimony that

the market in the United States for Philippine inahogany products
has expanded substantially but that the relative share of that market

enjoyed by domestic producers from imported logs has declined

sharply
Imporls of logs a1l lumber from PhilippinesjJ apan

I
Logs I Lumber Z Vcneer 3 Plywood 3

P I P I Japan P I Japan P I Japan

195L 40 802 37 447 1 872 733 52 12 031

1952
20 611 44 177 1 293 31i ISO 116 16 136

1953 h 32 501 41 137 7 814 21015 314 522 96 579

1954 20 314 37 329 20 468 28 5Hi 297 1 i03 280 870

1955 3 i 812 45 554 37 045 49 712 232 9 742 408 001

195tL 34 100 45 558 50 472 50 79i 2 265 14 882 493 803

19b7 4 a 19 628 20 541 2O 99J 39 9iS 5 165 lti 86i 384 201

J In thousands of feet
2 In thousands of board feet

In thousands of square feet
4 First 7 months

As indicated previously Philippine mahogany logs are loaded from

the sea from log booms floated to shipside and are wet when placed
into the ship s holds whereas lumber is loaded from piers or lighters
and is dry when loaded Logs are therefore incompatible with other

cargoes originating in the Orient and particularly with manufactured

products originating in the Philippines and Japan Because of their

weight and inflexibility logs are sometimes difficult to handle in load

ing and if handled improperly may cause damage to deck plates
hatch coamings stanchions and ladders in the holds This latter

disability is also somewhat applicable to bundled lumber which may
weigh as much as 3 tons per bundle Damage due to handling of

logs in the experience of Lykes is negligible During the period
January 1956 through June 1957 vessels operated by Lykes in the

Philippine Gulf trade incurred total ship repair costs from all causes

in the amount of 27 04100 during which time 32 940 tons of logs
were carried If attributed solely to the carriage of logs the damage
would amount to only 82 cents per ton oflogs carried
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Philippine logging and lumbering operations were practically
destroyed during World Val 11 and until the hitter part of 1948

the export of lumber was prohibited Thus postwar exports up
to that time consisted entirely of logs By 1949 some lumber mil

had been sufficiently reha1ilitated to permit the manufacture of lum
ber for export The initial postwar log and lumber rates reflected
as shown in appendix B a differential of 100 in favorof logs which

was later increased to 2 00 In 1949 the Philippine Lumber Pro
ducers AssoCiation Lumber Association an organization composed
principally of lumber maufacturers requested of thecbnference reduc

tions of 4 00 in the log rate and of 8 00 in the lumber rate in order

to assist in the re establishment ofPhilippine mahogany in the United
States market which had largely been pre empted during the war

by other woods The request was granted by the conference thus

reversing the differential and making it favorable to lumber by 2 00

In announcing these rate adjustments to shippers the conference

stated that the rate levels had been agreed upon by it and the Lumber

Association

Nickey protested this reversal of the differential both in writing
and by direct representations at the conference offices in the Philip
pines but was informed that the rate relations had been established

at the request of the Lumber Association and that requests for any

changes should be taken up with the Lumber Association In the

United States market the members of the Lumber Association are

competitors of Nickey and other domestic manufacturers of Philip
pine mahogany products Freight charges are paid by the consignees
in the United States On March 27 1951 a rate on bundled lumber
was first established at a level 3 00 less than the loose lumber rate

and 5 00 less than the log rate This level was requested by certain
of the Lumber Association members which had installed strapping
facilities for the bundling of lumber onrepresentations that improved
stowage factors and reduced discharge costs would result from the

shipment of bundled lumber but primarily to compensate them for

the cost of bundling lumber In 1952 the differentials in favor of

loose and bundled lumber were increased to 2 50 and 5 50 respec

tively for which no explaDation was given on the record On Feb

ruary 1 1956 the differential in favor of bundied lumber over loose

lumber was increased to 5 00 by effecting an increase in the loose

lumber rate because of representations from the Lumber Association

that the cost ofbundling lumber had increased substantially despite
the fact that experience had by then disclosed that the stowage factor

of bundled lumber was less favorable than that of loose iumber
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There is no probative evidence of record to indicate that discharge
costs of bundled lumber are substantially less than those of loose

iumber
Oll April 1 1957 the present rates were established providing for

increases of 5 00 each in the loose and bundled lumber rates and of

7 50 in the log rate for the purposes as expressed in the record
of comp nsating the conference carriers for increased costs of opera
tionand of restoring substantially the prior differential in the rates

between logs and loose lumber There is nothing of record to indi
cate that the costs of transporting logs have increased more than
those of transporting lumber and appendix 13 discloses that except
for the period between February 1 1956 and April 1 1957 the rate

differentials unfavorable to logs as compa reel with loose anel bundled
lumber have progressively increased since October 11 1949

The record leaves no doubt that the great majority of conference
carriers are reluctant to carry logs from the Philippines to Atlantic
and Gulf ports because of their incompatibility with other cargoes
because the log loading ports are off the regular routes of the vessels
and because of expressed fears that the earriage of logs will result
in excessive damage to ships and ships loading gear Their route

itineraries generally provide for calls at other ports in the Orient
after sailing from the Philippines to the United States and at such

ports cargoes are available at rates providing revenue of 75 cents per
cubic foot or more Maersk Line transports substantial cargoes of
Iumber from the Philippines to Atlantic coast ports loading at only
one port in the Philippines but handles no logs although in other of
its services substantial quantities of logs are carried from the Philip
pines to Japan The vessels utilized in the Philippines Japan service

are small and slower than the liners sailing in the Philippines United
States service and the former may carry fullcargoes of logs On the
other hand Lykes sails directly from the Philippines to Gulf ports
and prefers to handle logs over lumber because of its experience of

obtaining quicker loading and discharge of logs Lykes is of theopin
ion that the rates on logs and bundled lumber should be on a parity
No conference carrier presented evidence concerning its experience
or costs in the log and lumber trade from the Philippines to Atlantic
and Gulf ports to refute that presented by Lykes

From the Philippines to the United States to Hong Kong nd
to Japan until the rates were opened in 1952 the rates on Philippine
mahogany logs were higher than on lumber Exports of logs from
the Philippines to Japan increased from slightly over 123 million feet
in fiscal year 1951 to almost 592 million feet in fiscal year 1956 and
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to 641 million feet in 9 or 10 months of fiscal year 1957 In all other

trades all rates instanced of record indicate that logs generally bear

rates the same as or lower than lumber From Gulf ports to the

Far East the Hamburg range the United IGngdom and the Mediter

ranean except Italian base ports the rates on logs are the same as the
rates on lumber From the Gulf to Italian base ports the rates on

logs are substantially lower than the rates on lumber From West

Africa to Atlantic coast ports the rates on logs and bundled lumber

are the same

Plants for the manufacture of Philippine mahogany products par

ticularly lumber lumber products corestock veneer and plywood
have been established and expanded in the Philippines and Japan at

a substantial rate since World War II and the record indicates that

wage rates in the Philippines and Japan are substantially below those

paid in the United States that Philippine and Japanese products can

be importeiat landed prices less than complainants factory prices
and that elimination of the rate differential complained of would

not put complainants on a par pricewise with th ir foreign
competitors

DISCUSSION AND CONCLUSIONS

Sections 16 and 17 ofthe Act so far as pertinent to this proceeding
provide

SEC 16 That it shall be unlawful forany common carrier by water or other

person subject to this Act either alone or inconjunction with any other person

directly or indirectly
First To make or give any undue or unreasonable preference or advantage

to any particular person locality or description of traffic in any respect what

soever or to subject any particular person locality or description of traffic to

any undue or unreasonable prejudice or disadvantage in any respect whatsoever

SEC 17 That no common carrier by water inforeign commerce shall demand

charge or collect any rate fare or charge which is unjustly discriminatory
between shippers or ports or unjustly prejudicial to exporters of the United

States as compared with their foreign competitors Whenever the board finds

that any such rate fare 01 charge is demanded charged or collected it may

alter the same to the extent necessary to correct such unjust discrimination or

prejudice and make an order that the carrier shall discontinue demanding

charging or collecting any such unjustly discriminatory or prejudicial rate

fare or charge

The Board stated in Port of New York Authority v Ab Svenska

et al 4 FMB 202 205 1953

In order to sustain the charge of unjust discrimination under these provi
sions of the Shipping Act complainant must prove 1 that the preferred port

cargo or shipper is actually competitive with the complainant 2 that the

discrimination complained of is the proximate cause of injury to complainant
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and 3 that such discrimination is undue unreasonable 01 unjust Pldla

Ocean Traffic Bureau v Export S S Oorp 1 U S S B B 538 541 1936 H

K1 amer 00 v Inland Waterways Oorp et al 1 U S M C 630 633 1937

In the first of these cases the Secretary of Commerce said

It is well settled that the existence of unjust discrimination and uudue

prejudice and preference is a question of fact which must be clearly dem

onstrated by substantial proof As ageneral rule there lllust be a definite

showing that the difference in rates complained of is undue and unjut in

that it actually operates to the real disadvantage of th complainant In

order to do this it is ssential to reveal the speCific effect of the rates Oll the

flow of the traffic concerned and on the marketing of the comlllodities in

volyed and to disclose an existing and effective competitiye relation be

tween the prejudiced and preferred shipper localiUes or cOllllUodities

Furthermore a pertinent inquiry is whether the alleged prejudice is the

proximate cause of the disadvantage

The competitive relation between logs imported by complain
ants from the Philippines and the products manufactured therefrom
on the one hand and on the other the same types of manufactured

products inmported from the Philippines has been clearly estab
lished on the record It is likewise clear and respondents do not

deny that the iate differential unfavorable to logs operates to the

disaclvantage of comp ainants Respondents assert hO irever that

granting the relief sought would not aid substantially eomplainants
competitive position and they contend that as a matter of law their
rates are not to be used as a device for equalizing the competitive
position of domestic manufacturers of wood products and their

foreign competitors and that the Board is without authority to

enforce such use of their rate structure A necessary corollary of
this principle however is that the existence of competitive disad

vantages unrelated to transportation circumstances may not be used
to cloak the imposition of prejudicial preferential or diseriminatory
rate structures upon competitive commodities or shippers

As in the case of the Interstate C01llmerCe Commission the Board
has no poer to adj ust rates for the purpose of retarding or promot
ing the progress and development of any part icular commercial

enterprise and any superiority or commercial advantage which one

Commodity or shipper may have over another may not be urgad as

a reason for denying a nonprej udicial adj ustment of freight rates

Cf Intermediate Rate Asso v Director General 61 IC C 226
1921 Indianapolis Oha1nber of 001 nnbe1 ce v 0 0 O St L Ry

00 60 IC C 67 1920 The Board is therefore concerned only
with the impact of the assailed rate differential and the lawfulness
of that differential must be determined with regard to sUlTounding
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transportation circumstances and conditions Atl Refining 00 Vr

Ellerman if BUoknrill S S 00 et ril 1 U S S B 242 250 1932

Ordinarily rates on manufactured artides exceed rates on material
used in their manufacture Puerto Rican Rates 2 U S M C 117

120 1939 The record here indicates that this principle is generally
applicable in the foreign commerce of the United States at least to

the extent that the rates on logs do not exceed those on lumber ex

cept in the instance here involved In effect therefore a rebuttable

presumption is created that to the extent that rates on logs exceed

those on lumber the differential is undue and unjust unless there are

justifiable transportation circumstances to indicate otherwise As to

value of the conlmodities daim experience and cost of service to the

extent shown the transportation conditions for logs are no less fa

vorable than those for lumber The only disabilities attributable to

logs are their incompatibility with other cargoes originating in the

same trade because of their wet condition when loaded and the pos

sibility of minor ship damage upon loading due to the weight of the

logs These disabilities have not proven detrimental to Lykes the

only conference carrierpresenting detailed evidence

The evidence concerning the development of the rate structure on

Philippine mahogany logs loose lumber and bundled lunlber tends

toward the conclusion that the existing differentials have been con

structed with less regard to the comparative transportation condi

tions than to othercircumstances

On this record it is found and concluded that respondents rates

on Philippine mahogany logs from the Philippines to Atlantic and

Gulf ports of the United States are unduly prejudicial to and un

justly discriminatory against such logs and complainant receivers

thereof and unduly preferential of Philippine mahogany lumber

and the shippers and receivers thereof in violation of sections 16

First and 17 of the Act to the extent that the rates on logs exceed the

rates on bundled lumber 1Ve shall require respondents who have

carried logs in violation of the Act to cease and desist from such

violations

In vie of our findings above it is unnecessary to inquire into the

allegations relating to section 15 oftheAct

As a corollary to our cease and desist order we shaU order the

conferenee to establish a parity in rates between mahogany logs and

bundled lumber moving from the Philippines to U S Atlantic and

Gulf ofNIexico ports
As noted ahove certain respondents although members of the

conferenee either are not engaged in this trade or are not qualified
to participate in the establishment of rates by the group engaged
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in this trade These respondents enumeratBd in footnote 1 are

found not to have violated sections 16 First and 17 of the Act They
are members of the conference however and in ordering the con

ference to establish parity rates for logs and lumber our order is
directBd to all members of the conference

An order consonant with the foregoing will be issued

5 F M B
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RESPONDENTS

A lERICAN MAIL LINE LTD

A IERICAN PIONEER LINE

United States Lines Company
A IERICAN PRESIDENT LINES

LTD

A lERICA ORIENTAL LINE

The Bank Line Ltd

BAHBER FERN VILLE LINES

BARBER WILHELMSEN LINE

Wilhelmsens Dampskibsaktiesels
l ab

A S Den Norske Afrika Og Aus

tralienlinie

A S Tornsberg
A S Tankfart I

A S Tankfart IV

A S Tankfart V

A S Tankfart VI

Sldbsaktieselskapet Varild

Skibsaktieselskapet Marina

Aktieselskabet Glittre

Da mpskibsinteressentska yet

Garonne

Skibsaktieselskapet Sangstad

Skibsaktieselskapet Solstad

Skibsaktieselskapet Siljestad

Dampskibsaktieselskabet Interna

tional

Skibsaktieselskapet Mandeyille

Skibsaktieselskapet Goodwill

CO IPAGNIE DE TRANSPORTS

OCEAXIQUES
DAIDO KAIUN KAISHA LTD

DELA RA IALINES

The De laRama Steamship Co Inc

The Swedish East Asia Co Ltd

The Ocean Steamship Co Ltd

The China Mutual Steam Naviga
tion Company Ltd

ederlandsche Stoomvaart Maat

schappij Ocean N V

EAST ASIATIC CO LTD

ELLERMAN BUCKNALL ASSO

CIATED LINES

FERN VILLE FAR EAST LINES

HOEGH LINES

Skibsaktieselskapet Arizona

Skibsaktieselskapet Astrea

Skibsaktieselskapet Aruba

Skibsaktieselskapet Noruega

Skibsaktieselskapet Abaco

AjS Atlantica

IVARAN LINES FAR EAST SERV

ICE

Aktieselskapet harans Rederi

Skibsaktieselskapet Igadi
A S Lise

ISTHMIAN LINES INC
JAVA PACIFIC LINES

Koninklijke Rotterdamsche Lloyd
N V

Stoomvaart Maatschappij Neder

land N V

KNUTSEN LINE

Da mpskibsaktieselskapet Jeanette
Skinner

Skibsaktieselskapet Pacific

Skibsaktieselskapet Marie Bakke

Dampskibsaktieselskapet G 0 1 den
Gate

Dampskibsaktieselskapet Lisbeth

Hvalfangstaktieselskapet Suderoy
KAWASAKI KISEN KAISHA LTD

KLAVENESS LINE

Skibsaktieselskapet Sangstad
Skibsaktieselskapet Solstad

Skibsaktiese skapet Siljestad

Dampskibsaktieselskapet Interna

tional

Skibsaktieselskapet Mandeville

Skibsaktieselskapet Goodwill
UNO KAIUN KAISHA LTD

MITSUBISHI KAIUN KAISHA

LTD

LYKES ORIENT LINE

Lykes Bros Steamship Co Inc

A P MOLLERrMAERSK LINE

Dampskibsselskabet At 1912 Aktie

selskab
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Continued
Aktieselskabet Dampskibsselskabet

Svendborg
MITSUI STEAMSHIP CO LTD

NIPPON YUSEN KAISHA

OSAKA SHOSEN KAISHA LTD

SHINNIHON STEAMSHIP CO
LTD

PACIFIC FAR EAST LINE INC
PACIFIC ORIENT EXPRESS LINE

DITLEV SIMONSEN LINES

Skipsaktieselskapet Nordheim

Skipsaktieselskapet VIto

Skipsaktieselskapet Kirkoy

Skipsaktieselskapet Skagerak
PACIFIC TRANSPORT LI ES INC

PRINCE LINE

Prince Line Ltd

NICKEY BROTHERS INC ET AL V MANILA CONFERENCE 481

VICTORIAS MILLING COMPANY
INC

WATERMAN STEAMSHIP COR

PORATION
WILHELMSEN LINES

Wilhelmsens

Dampskipsak tieselskab

A S Den Norske Afrika Og Aus
tralielinie

A S Tornsberg
A S Tankfart I

A S Tankfart IV

AjS Tankfart V

A S Tankfart VI

YAMASHITA KISEN KAISHA

PHILIPPINE NATIONAL LIKES
NATIONAL DEVELOPMENT

COMPANY

ApPENDIX B

Rates on logs and lumber from Philippine custom ports to Gulf and Alantic coast
ports

Rates Rate ifferences

Date Lumbel Favor Of lumber
Logs I Favor

of logs
Loose Bundles Loose Bundles

August 13
1946

45 50 46 50 1 00
May 1 11147 oo 46 50 47 50 1 00
May 25 1948 53 50 55 50 2 00
October 11 l 49 oo 49 50 47 50

44 50
2 00

Marct 27 195L 49 50 47 50 2 00 5 00
April 22 1951 u 56 50 54 50 51 50 2 00 5 00
February I 1952 58 50 56 50 53 50 2 00 5 00
May 15

1952
56 50 54 00 51 00 2 50 5 50

June 2
1953

51 50 49 00 46 00 2 50 5 50March28
1955

54 50 52 00 49 00 2 50 5 50May 1 1955 00 56 50 54 00 51 00 2 50 5 50
February 1 1956 6 50 56 00 51 00 50 5 50
May 2 19511 59 50 59 00 54 00 50 5 50
April 1

1957
67 00 64 00 59 00 3 00 8 00

I Per 1 000 feet Brereton scale
Per 1 000 board feet

Note When from noncustom ports rates OJ logs and lumber were 0 iO per 1 000 feet Brereton scale or
per 1 000 board feet respectively higher than tbe rates above shown until tbe latter p rt of 1950 and since
tbattime have been and are 100 higher
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on thethe 9th day ofOcto rA D 1958

No 817

NICKEY BROTHERS INC ET AL

V

ASSOCIATED Sl AMSlUP LINES MANILA CON ERENCE ET AL

This proceeding being at issue upon complaints and answers on

file and having been duly heard and submitted by the parties and

full investigation of the matters and things involved having been had

and the Bard on the date hereof having made and entered of record

its report which report is hereby referred to and made a part hereof

Itis ordered

1 That respondents herein found in violation of sections 16 First

and 17 of the Shipping Act 1916 as amended be and they are

hereby noti1ied and required hereafter to abstain from the violations
herein found to have been committed by them and

2 That respondents Associated Steamship Lines Manila Con
ference and the member lines thereof be and they are hereby noti

fled and ordered to establish and enforce parity in rates between

Philippine mahogany logs and bundled lumber moving between the

Philippine Islahds and the Gulf and Atlantic ports of the United
States and

3 That respondents be and they are hereby required t9 notify
the Board within twenty 20 days from the date of service hereof

whether they have complied herewith and if so the manner in which

compliance has been made pursuant to Rule 1 c ofthe Board s Rules

ofPractice and Procedure 46 a F R 2013

By the Board

JAMES L PIMPER

Secretary
5 F M B
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No S 60

ISBRANDTBEN COMPANY INC APPLICATION FOR OPERATING DIFFER

ENTIAL SUBSIDY AGREEMENTEASTBOUND ROUND THE WORLD

SERVICE

s

No S60 Sub No 1

ISBRANDTBEN COMPANY INC APPLICATION FOR WRITTEN PERMIS

SION SECTION 805 a

Submitted September 22 1958 Decided October 9 1958

The continuation by Isbrandtsen Company Inc of 1 its eastbound inter

c astal service from California to New Haven and 2 its service from

Puerto Rico to Norfolk when and if subsidy is awarded found not to

constitute unfair competition to any person firm or corpor t1on engaged
exclusively in the coastwise or intercoastal service or to be prejudicial
to the objects and policy of the Merchant Marine Act 1936 as amended

SUPPLEMENTAL REPORT OF THE BOAE

CLA NCE G MORSE OhairlYlan BEN H GUILL Vice Ohairman THOB

E STAKEM Jr Member

By THE BOARD

On September 12 1958 Isbrandtsen Company Inc Isbrandtsen

filed a petition for partial reconsideration of the Board s report herein
of AUgust 12 1958 5 F MB 448 Specifically Isbrandtsen seeks a

modification of the report with respect to 1 its bulk coastwise and

cross Gulf service 2 its intercoastal service to New Haven and
3 its service from Puerto Rico to Norfolk

Replies to the petition were filed by interveners A H Bull Steam

ship Co Bull Insular Line Inc Luckenbach Steamship Co Inc

and Marine Transport Lines Inc interveners and by Public Coun

es F MB 483
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sel Public Counsel supported applicant on items 2 and 3 above

and interveners voiced no objection to item 3

Bulk coast oise and cross Gulf Isbrandtsens arguments that the

Board reverse its conclusion so as to allow the continuation of this

service as sought in its application and as notiCed for public hearing
are unconvincing and were fully considered prior to the issuance of

the first report As to Isbrandtsen s proposal to augment its bulk

coastwise and cross Gulf service with a service from South Atlantic

ports to Puerto Rico we note that ritten permission is sought for a

service substantially different from that in the original application
upon which public hearings wer held and therefore it must be

denied This denial is without prejudice however to the filing of an

application under section 805 a of the Merchant Marine Act 1936

as amended the Act for such service

Intercoastal service to Netto Haven Applicant contends that the
written permission granted Isbrandtsen to continue its ihtercoastal
service to Puerto Rico Norfolk and Baltimore In conjunction with

its eastbound round the world s rvice should be extended to include

New Haven particularly since the record shows that no intervener

serves the port of New Haven intercoastally Isbrandtsen contends

that the rationale followed by the Board in authorizing service to

Norfolk and Baltimore when applieCJ to the facts of record with

reference to New Haven requires a conclusion that the permission
be granted There is one difference however Isbrandtsen is now

operating to Baltimore and Norfolk intercoastally it has not served

New Haven for more than three years We do not propose to extend
section 805 a permission authorizing a subsidized operator to serve

a particular port at some future time when it deems the service

feasible On this record however we find that the service to New

Haven at this time would not result in unfair competition to any
person firm or corporation operating exclusively in the coastwise or

intercoastal trade and that it would not be prejudicial to the objects
and policy of the Act In the event Isbrandtsen does not re establish

its intercoastal service to New Haven within a reasonable time the

findings herein made will be subject to modification or vacation 1

The argument of intervener Luckenbach that in serving both New

York and Boston it adequately serves the needs of New Haven inter

coastally is not controlling here To accept such argument would

1 In Mat80n Orient LAne Inc Sub8iay Route H 5 F M B 410 after finding that the

provisions of section 605 c of the Act did not interpose a bar to the award of subsidy
and assuming the applicant would qualffy for subsidy under other sections of the Act It

was stated that unless a subsidy contract If offered is executed andJ operations

have commenced within areasonable time we shall review our determinationre In light

of conditions as they then exist
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prejudice New Haven consignees of intercoastal cargo Further we

feel that the granting of the permission here sought is consonant with
the congressional policy favoring port development as manifested
in section 8 of the Merchant Marine Act 1920 46 U S C 867 Pacific
Far East Line v United States 246 F 2d 711 1957

Puerto Rico to Norfolk Upon re examination of the record we

find that Isbrandtsen is the only carrier offering a service in this trade

In view of all the circumstances we cannot find that the continuation
of the service would result in unfair competition to any person firm
or corporation operating exclusively in the domestic trades and we

believe that by authorizing this service the objects and policy of the
Act would be promoted Further the consignees at Norfolk as well

as those at New Haven are entitled to a direct service
In conclusion in the event Isbrandtsen is awarded a subsidy con

tract and in the absence of any later action by the Board this will

serve as written permission under section 805 a of the Act for

Isbrandtsen to continue 1 its eastbound intercoastal service from

California to New Haven and 2 its domestic service from Puerto

Rico to Norfolk both in conjunction with its eastbound round the

world service Permissions herein granted are in addition to those

set forth in the prior report
5 F M B
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No 828

GENERAL INCREASES IN ALASKAN RATES AND CHARGES

Submitted JUM 9 1958 Decided October9 1958

Respondents proposed increased rates and charges and regulations and prac

tices found just and reasonable

Stanley B Long Richard S Sprague1 and dward G Dobrin for

Alaska Steamship Company and Garrison Fast Freight Division of

Consolidated Freightways Inc A n F Wohlstetter for Alaska

Freight Lines Inc and VCfJUghn E Evans and Martin P Detels Jr

for CoastwiseLine respondents
Harry O Burnett for Upper Columbia River Towing Company

J Gerald Williamsand David J Pree for Territory of Alaska John

Regan O M Graff Edward O Sl eeney F W Denniston Malcolm

D Miller and Olarence J Koontz for Administrator ofGeneral Serv

ices Wilbur L Morse W Harwood Huffcut I1aIrrY R Tansill and

Milton J Stickles Jr for Department of Defense Fred H Tolan

for Northwest Fish Traffic Committee and Associated Grocers In

corporated Omar O Victor for United Statessmelting Refining and

Mining Co J D Paul for Seattle Traffic Association and H E

Franklin Jr for Tacoma Chamber of Commerce interveners

Robert E Mitchell EdwJjfa Aptaker and Robert O Bamford as

Public Counsel
REPORT OF THE BOARD

CLARENCE G MORSE Ohairman BEN H GUILL Vice
Ohairrnan

THOS E STAKEM Jr Member

By THE BOARD

In October 1957 respondents Alaska Steamship Company Alaska

Steam and Coastwise Line Coastwise filed tariff schedules with

the Board to become effectIve December 2 1957 providing a general
15 percent increase in rates and charges applicable to the carriage of

cargo between United States Pacific coast ports and ports in
Alaska
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and setting forth new rules regulations and practices affecting such

rates and charges In November 1957 respondents Garrison Fast

Freight Division of Consolidat d Freightways Inc Garrison and
Alaska Freight Lines Inc Alaska Freight filed changes in their
tariffs effecting similar rate increases in the ocean portion of their
services to be effective December i8 1957 1

Pursuant to section 18 of the Shipping Act 1916 as amended the
1916 Act 2 and section 3 of the Intercoastal Shipping Act 1933 as

amended the 1933 Act 8 the Board by order served on December 2
1957 instituted this investigation into and concerning the lawfulness
of the foregoing rates charges rules and regulations and suspended
the effective date of the proposed changes until April 2 1958

Pursuant to petitions filed by respondents the Board permitted
interiQ1 rate increases of 7V2 percent to become effective January 30

1958

Upper Columbia River Towing Company intervened in support of

respondents but took no active part in the proce ding indicating that
it proposed to nter the Alaskan trade in the near future Northwest
Fish Traffic Committee Associated Grocers Inc Territory ofAlaska
General Services Administration on behalf of the executive agencies
of the Federal Government except the Department of Defense and
United States Smelting Refining Mining Co intervened in oppo
sition to the proposed increases The Department of Defense Seattle
Traffic Association and Tacoma Chamber of Commerce intervened
as their interests might appear

Hearing was held briefs were filed and the examiner issued his
initial decision on May 5 1958 The examiner found and concluded
that the proposed rates charges regulations and practices were just
and reasonable and not unlawfuI

Alaska Steam provides the only common carrier service covering
all areas of Alaska It operates a fleet of 13 vessels five of which
are Liberty type and eight are vessels of the ClM AVI class Four
of the CI M AVI vessels are bareboat chartered from Maritime Ad
Dinistration and the other nine vessels are owned by Alaska Steam
All these vessels are normally used during the peak season approxi
mately May through September but several are laid up during the

1Alaska Freight and Garrison published through one factor rates including pick up and
del1very charges as well as charges for the water haul without segregation as between
rates for the water transportation and for the land transportation Their overall rates
were generally increased 7 5 percent reflecting they allege an Increase of apprOXimately
15 percent In the portion of the rates applicable to the water haul

2 Set forth in pertinent part in the appendix
8 Set forth in the appendix

The actual inc eases of Alaska Freight and Garrison on their through one factor rates
Vas again about half the increase of the other respondents or 3 75 percent
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remainder of the year The Governmellt owned vessels continue

under charter for the full year but are in an off hire status when laid

1111up In the past years certain of the idle vessels have been chartered

out for use iil oth rtrades but Alaska Steam asserts there appears to

be no prospect of such charter during 1958

Alaska Steam furnishes weekly CI M AVI service year round

from Seattle to Ketchikan Petersburg and Juneau in Southeastern
Alaska with biweekly stops at Seward Wrangell and Sitka and

monthly stops at Haines and Skagway Weekly Liberty ship service

is furnished Ironl Seattle to Seward and Valdez with calls every third

voyage at Cordova and with calls at Whittier as traffic demands

During the summer months an additional CI MAVI operates bi

weekly to Seward from Seattle with a stop at Cordova Every third

Wednesday year roUJid a CI M AVI sails for Kodiak and Womens

Bay with occasional calls at Seldovia and Homer Service to cannery

and cold storage locations along the Alaska Peninsula and Bristol

Bay ports is scheduled as traffic warrants during the fishing season

About three or four trips are scheduled each summer to the Norton

Sound area with one proceeding to the northernmost port of

Kotzebue

Southbound service from the salmon canneries requires the station

ing of more vessels in those areas than northbound traffic would

justify since these canneries which furnish the greater part of the

southbound traffic via Alaska Steam have only limited storage facil

ities The canneries generally are located at out of the way ports
where no stevedore personnel are available and cannery personnel
must beused to assist in theloading

Coastwise owns one C4 type vessel and operates seven chartered

vessels consisting of four 02 s and three Libertys In early 1957

Alaska service was provided with three Liberty vessels sailing from

California ports to Portland and Puget Sound and thence to Seward

V11ittier and Valdez in the rail belt area of Alaska with occasional

calls at Kodiak Ketchikan and Anchorage Later in the year the

three Liberty vessels weregradually replaced by 02 vessels operating
only to Seward Whittier and Valdez the Liberty vessels thereafter

wereoperated in foreign trades

At the beginning of 1958 Coastwise discontinued its direct 02

service and substituted an interchange arrangement with Alaska

Steam at Seattle on traffic between California and Alaska In this

service Coastwioo uses its owned C4 vessel Costs of loading and

discharging are borne by each carrier and the costs ofpier handling
at Seattle and revenues are divided 45 percent to Coastwise and 55
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percent to Alaska Steam This interchange arrangement can b

discontinued by either line but Coastwise could not predict whether

it would be continued or whether the direct C2 service would be
reinstituted

Alaska Freight operates nine owned tugs one chartered tug one

tug held under a lease purchase agreement 16 owned barges one

owned power barge and one LSM held under lease purchase agre
ment It provides regular scheduled integrated sea land service be

tween points in and around Seattle Tacoma Longview and Van

couver Washington and Portland Oregon and points in Alask

in and around Anchorage Fairban s Palmer Big Delta Seward
and Valdez Substantial fleets of trucks and trailers are maintained

at Seattle and in Alaska and most of the cargo carried is packed in

trailer vans and transported on the decks of barges although some

is loose stowed in the holds of the barges On February 10 1958 a

service consisting of one sailing every two weeks was instituted from

Portland to Alaska and it is expected that a monthly sailing from

California ports will be instituted later this year Rates for the

latter service are not involved in this proceeding
Garrison operates no vessels but files a tariff naming through rates

for the through movement of cargo in mot r cargo vans from po nts

in the United States to points in Alaska The vans are carried on

vessels of Alaska Steam under a divfsion of rates arrangement
Prior investigations by the Board in Alaskan rate proceedings

5

have emphasized the particular difficulties and hazards inherent in

providing water transportation to Alaska There are an exception
ally large number of small ports to be served In 1957 for example
Alaska Steam called at 65 diff rent ports Hazard to navigation
are extreme because of ice wind fog shoals strong tides at narrow

passages and poor berthing accommodations The trade is highly
seasonal with the majority of the cargoes moving in the period from

April through September The movement is severely unbalanced

as indicated by the fact tlat in 1957 northbound traffic of Alaska
Steam was about 3 5 times that o southbound traffic for Alaska

Freight and Co stwise northbound traffic was about 90 2 percent and

95 8 percent respectively of their total revenue tons Our previous
observations as to the general characteristics of this trade are con

firmed by the present record

Sipce May 1947 there have been two general rate increases in this
trade one of 15 percent in 1952 and one of 7 percent in 1954 In

IIAlaskan Rate Investigation 1 US S B 1 1919 Alaskan Rates 2 U S M C 558
1941 Alaskan Rate Investigation No S 3 U S M C 43 1948
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eluding the interim rate increase of 71h percent made effective on

January 30 1958 the cumulative rate increases since May 1947 amount

to 32 9 percent This compares with corresponding cumulative rate

increases of 1015 percent in the Pacific coast Puerto Rican trade and

85 2 percent in the Pacificcoast Hawaiian trade
Alaska Steam is by far the dominant carrier in the trade carrying

514 301 or 712 percent of the total 722 375 revenue tons handled

by the four respondents in 1955 532 214 or 710 percent of the total

749 304 revenue tons carried in 1956 and 481 411 or 717 percent of

the total 671 051 revenue tons carried in 1957 Alaska Steam thus

being clearly the dominant carrier in the trade and generally the

rate making line we believe an examination of that carrier s operations
will correctly determine the issues here presented Our analysis will

therefore be directed to the operations of Alaska Steam General

Increase inHawaiian Rates 5 FM B 347 1957
The increases under consideration apply only to commercial cargo

but the traffic projections presented by Alaska Steam assume that

similar increases will be sought and granted from the various Goyern
ment agencies shipping so called military cargoes In 1957 18 3 per
cent of the revenues and 18 9 percent of the traffic of Alaska Steam
consisted ofmilitary cargo

Alaska Steam carried the following revenue tons in recent years

II
I
1
i

I
I

Iii

TABLE I

1949
1950
1951

1952
1953

690 626
635 210
715 049

555 502
586 216

1954
1955
1956
1957

518 967
514 301

532 214

481 441

Traffic officials of Alaska Steam estimated a decline in cargo move

ment of 15 percent in 1958 as compared with 1957 but the total move

ment projected for 1958 in Alaska Steam exhibits was 429 307 tons

or a decrease of 10 8 percent from 1957 This decrease wasbased upon
the experienced decrease from the carryings in the last half of 1957 as

compared with the laSt half of 1956 This projected decrease was

supported by predictions ofAlaska Steam that the southbound move

ment of canned salmon would continue to decline that there would be
a decline in the movement ofmilitary cargo that construction activity
in 1958 will be less than in 1957 and that the sparse population of
Alaska will decline in 1958
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Public Counsel and certain of the interveners contend that Alaska

Steam s traffic projections are unduly pessimistic They point out

that Alaska Steam did not allow for additional traffic which will arise
from the Coastwise interchange and that the data relied upon by
Alaska Steam was insufficient for a reliable prediction of such a sharp
decrease Public Counsel estimates a decrease in tonnage ofabout 41h

percent in 1958 the same rate of annual decrease experienced by
Alaska Steam from 1953 to 1957

Based upon its projected decrease for 1958 the assmnption that the

proposed 15 percent rate increase had been in effect for the full year
the adjustments in expenses to reflect for a full year the increased

wages incurred during 1957 and adjusting expenses to reflect five

fewer sailings in 1958 Alaska Steam presented the followingoperating
results for 1957 and as projected for 1958

TABLE II

1957 1958

projected

Revenues 13 521 327
Expenses 13 539 369

Profit before income tax 18 042

Profit after income tax

14 160 951
13 079 651

1 081 300
519 024

Alaska Steam contends that the proper and lawful value of the

property owned and used by it in the Alaskan trade i e the rate
base to be used in determining whether the increased rates will result
in a fair and reasonable rate of return is 23 591 769 00 made up of
the following asset valuations

TABLE III

Owned vessels 10 790 700
Chartered vessels 5 377 900
Property other than vessels

Owned
Used

VVorking capital
oing concern value

684 400
1 329 518
3 591 000
1 818 251

Total 23 591 769
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The record shows the following to be the Ilet book value 6 reproduc
tion cost d p iatep 7 and domestic market value 8 of Alaska Steam s

Qwned and chartereiv sels

rABLE IV

Net bookvalue Reproduction cost Domestic market

depreciated value

Owned vessels 3 006 000 14 127 000 4 500 000
Chartered vessels 1 518 600 7 032 000 2 540 00

TQtals 4 524 600 21 159 000 7 040 000

In reaching Its rate base valQatio of 10 790 700 00 for wned vessels
and 5 377 900 00 for chartered vessels Alaska Steam used a formula

weighting original cost depreciated at 30 percent and reproduction
cost depreciated at 70 percent in order it states to give effect to the

long continued and consistently upward trend in the reproduction
cost ofthetype vessels utilizedby it

Public CoUnsel and certain interveners contend that nonowned

chartere4 vessels should not be inclu ed in the rate base if the charter

hire therefor is included in operating expenses that the value of
owned vessels should be either book value or present market value
and that reproduction costs should not be given controlling weight in
the determination of a fair vessel valuation for rate base purposes

Owned property otlter than vessels include automobiles office and

repair shop supplies equipment and machinery furniture and fix

tures life boat radios and real estate with a net book value of 94
820 00 appraised by Alaska Steam at 133 726 00 and the unitized

cargo equipment oWIed by Alaska Steam with a net book value of

88 625 00 appraised by Alaska Steam at 550 692 00 The unitized

cargo equipment consists of lift trucks pallet jacks cargo gards
e In accordance with the initial decision of the examlner net book value of the four

chartered CI M AV1J vessels has been included in this table at the same net book value

as the four CI M AVI vessels

1 ReprOduction cost was estimated in exhibits prepared and presented by Alaska Steam
and 4 preciat1on was calclllated on a 20 year l1fe basis

8 Domestic market value of the vessels was estiDldted by an expert witness for Alaska
Steam and by 8 Maritime Administration appraiser Recognizing that experts willhon
stly differ in appraisals of value we have accepted as did the exam1ner an approximate

average of the two appraisals for the owned and chartered vessels at the time of hearing
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and cargo cribs The gards were cIepreciated over a 3 year period
and are fUlly depreciated The collapsible crib parts are of wooden

construction and the sides ends and tops are written off in one

year while the pallet board bottoms are written off in two years
The value of nonowned property other than vessels urged by

Alaska Steam has been computed on the basis of 90 percent of the

net book value of the cargo vans semitrailers highway cargo vans

and temperature control devices utilized principally in the through
transportation arrangements between Alaska Steam and Garrison

some ofwhich are leased individually by Alaska Steam on a per diem

rental arrangement The equipment is owned by Arctic Terminals

a corporation of which the stock is held 49 percent by Alaska

Terminal Stevedoring Co an affiliate of Alaska Steam and 51

percent by Consolidated F eightways Inc The figure of 90 percent
was used on the theory that at least that much of the equipment was

utilized in the service of Alaska Steam The record does not disclose
the actual or approximate time that the equipment is in the possession
of and used by Alaska Steam as compared with the time the equip
ment is used by Garrison so no fair allocation for v luation can be
made The 90 percent figure does not represent actual use by Alaska

Steam The per diem rental charges for this equipment are included

as an item of expense by Alaska Steam and in the case of through
traffic handled by Garrison and Alaska Steam the rental charges
are deducted from the gross revenues before division of the latter
between the two carriers

Public Counsel and interveners contend that the valuation of owned

property other than vessels should be based on book value and that
nonowned property other than vessels should be excluded from the
rate base particularly where as here the rental charges for the use

of such property are included in operating expenses and ca not be

clearly segregated
Alaska Steam computed working capital by adding together two

items 1 net investment in working capital determined by sub

tracting unpaid current accounts taxes payable unterminated voyage
revenue and deferred liabilities from uncollected accounts receivable

working funds cash in transit prepayments unterminated voyage
expenses and materials and supplies and 2 a buffer fund of cash
equal to the maximum month s operating expenses iil 1957 These
computations showing average maximum and minimum working
capital in 1957 are as follows
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TABLE V

Monthly Minimum Maximum
average month month

Net investment in working cpital
exclusive f bllffer fund of cash 1 195 223 1 042 426 1 602 274

Operating expenses including taxes

other than income taxes exclusi e

of depreciationn 1 102 375 670 663 I 89 070

TotaL 2 297 598 1 713 089 3 591 344

Public Counsel and certain intervenerscontend that working capital
wasoverstated by Alaska Steam and should be limited to 2 000 000 00
or less Public Counsel urges that working capital is a fund needed
to support the lag between p8yment by the company of expenses for

conducting operations and receipt by the company of revenues for
the service for which the expense was incurred Under this definition

they argue that working capital in the Alaska trade should be not

more than 2 000 000 00 or approximately the highest month s oper
ating expenses

The item ofgoing concern value represents an arbitrary ten percent
of the value of all the physical assets otherwise included in the rate
base Public Counsel and interveners urge that no specific item should
be included in the rate base for going concern value and the exam

iner rejected this item

In concluding that the proposed increases were just and reasonable
the examiner did not fix one precise rate base for determining a fair
return He determined that for Alaska Steam on a rate base of

9 540 000 00 consisting of the marke value of owned and chartered
vessels 2 200 000 00 working capital and 300 000 00 for all other
properties the revenue of 14 160 95100 projected for 1958 would pro
duce a net profit of 519 024 00 or a 5 44 percent return and on arate

base of 15 341 800 00 weighting the net book value and reproduction
cost depreciated ofowned and chartered veosels equally and allowing
the amounts stated immediately above for working capital and other
property the same net profit would result in a return of 3 38 percent
lIe concluded that these rates of return on the rate bases considered
could not be said to be unreasonably high and that the increases were

therefore just and reason hle 9 The examiner gave no controllIng
9 The examiner also made separate findings with respect to Alaska Freight but since

we are treating Alaska Steam as the rate making Hne in the Alaska trade webave not

separately considJered the operations of Alaska Freight
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weight to the operating ratio theory 10 advanced by laska Steam and

Alaska Freight merely commenting that the projected operating
ratio of 96 33 after income taxes cannot reasonably be characterized
as unduly low

Exceptions were filed by Public Counsel Administrator of General
Services Northwest Fish Traffic Committee Associated Grocers Inc

Alaska Steam Garrison and the Territory of Alaska Replies to

exceptions were filed by Alaska Freight Public Counsel Alaska

Steam and Garrison Exceptions taken and recommended findings
not discussed in this report and not reflected in our findings and

conclusions have been found not releyant or not supported by the

evidence

DISCUSSION AND CONCLUSIONS

Under the 1933 Act the burden of proving that the proposed in

creases are just and reasonable rests upon respondents section 3
and if the tariffs are found to be unjust or unreasonable the Board

may determine prescribe and order enforced a just and reasonable

maximum or minimum or maximum and minimum rate fare or

charge or a just and reasonable classification tariff regulation or

practice section 4
What Alaska Steam and the other respondents are entitled to is

a fair return on the reasonable value of the property at the time

that it is being used for the public San Diego Land OOlnpany v

National Oity 174 U S 739 1899 cited in G lIeral Increase in

HawiianRates supra
We agree with the examiner that the operating ratio theory has

never been followed by the Board or its predecessor and should have
no controlling weight in this proceding Operating ratio has been
used in motor carrier rate cases by the Interstate Commerce Commis
sion where the ratio of operating revenues and expenses to invest

ment in capital equipm nt is relatively large i e four or five t9 one

orbetter In contrast Alaska Steam s ratio of revenue or expenses
to capital investment is only slightly in excess of two to one We

see no reason to depart from the fair return on fair value standard
which the Board and its predecessors have used

We first direct our inquiry to the cargo carryings which can r ason

ably be expected by A as a Steam in 1958 and to the operating profit
which may be expected from carrying such traffic under the 15 percent
increase and the increased costs estimated for 1958

10 Operating ratio is the ratio ot operatlnl1 expenses to gross teveriu s
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It is clear from the record that Alaska Steam can expect some de
cline in cargo offerings in 1958 as compared wjth 1957 The record

does not support a decline however as great as the 10 82 percent
projected by thecompany

The total movement of traffic between the United States and Alaska
hItS shown a consistent decline in recent years In the years 1949
1957 as shown in table I 8upra Alaska Steam s reveIlue tons fluctu
ated widely but generally declined as follows

1949
1950
1951
1952
1953

690 626

635 210
715 049
555 502
586 216

1954
1955
1956
1957

518 967
514 301

c

532 214
481 441

From 1949 to 1957 the traffic of Alaska Steam decreased It totai
of 209 215 revenue tons or an average annual decrease of 3 8 percent
from 1954 the date of the last rate increase to 1957 traffic decreased
37 556 revenue tons or an average annual decrease of 2 4 percent
and from the peak Korean War year of 1951 to 1957 the decrease was

233 638 revenue tons or an average annual decrease ofonly 5 5 percent
The factors relied upon by Alaska Steam in supporting its pro

jected decline in traffic do not support the calculation of a precise and
reliable mathematical projection In view of the tr ffic e perience of
Alaska Stearn and upon consideration of the record as a whole we

find that a decrease of 5 percent can be reasonably project d for i958
as compared with 1957 On this basis it can be predicted that Alaska

Steam will carry 457 340 revenue tons in 1958
Based upon its projection of 429 307 revenue tons to be carried in

1958 at the increased 15 percent rates for the fullyear AI ska Steam
has estimated total revenues of 14 160 95100 Applying a r turn

of 32 26 per revenue ton 11 to the 457 340 revenue tons we consider
reasonable for 1958 Alaska Steam s gross revenues forthe year would
be 14 753 788 00

Based upon 429 307 revenue tons projected for 1958 Alaska Steam
has estimated its annual total expenses at 13 079 65100 Adding to

this the cost of handling the additional 28 083 reveQue tons 12 which
we estimate will be carried or 303 878 00 the projected total expens s

for carrying 457 340 revenue tons in 1958 would be 13 383 529 OO

U 32 26 is the avera ereturn pef revenue ton for commercial nd mUltary cargoes as

projected by Alaska Steam for 1958 at the i percent increased rate
1lI The average cost of handllng commercial cargo in 1957 was 10 84 per ton
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Reyenues of 14 7 3 78 00 and e pEnses o 13 383 529 000 result in

a net profjt of 1 370 259 00 fore t xes lJd 64J 724 00 after taxes IS

We n t direct Qur inquiry to the rate basE ie the fair value of

e property d voted to the co on carrier operations of Alaska

Steam In ascertaining such a fair value we are not bound by any

itrtificial rules or formulae General IIUJlease in Hawaiian Rates

BUpra
The rate base valuations advanced by Alaska Steam consisted of

vessels owned and chartered prperty other than vessels owned and

leased working capital and going concern value

Vessels The record shows the net book value reproduction cost

depreciated and domestic market value of AI ska Steam s owned
and chartered vessels to be as follows

T ABLE VI

Net book value Reproduction cost Domestic market

depreciated value

Owned vessels 3 q06 000 14 127 000 4 500 000

Chartered vessel L 1 518 600 7 032 000 2 540 000

Total 4 524 600 21 159 000 7 040 000

Various valuationsofveSsels for rate base purposes werepresented
16 168 600 00 net book valu weighted 30 perc nt and reproduction

cost depreei ted weighted 70 percentproposed by Alaska Steam
12 841 800 00 5050 average of net book value and reproduction cost

depreciated 7 040 000 00 domestic market value of owned and

charted vessels and 4 500 000 00 domestic market value of owned

ve els onlychartered v ssels excluded urged by Public Counsel
We consider the value of 16 168 600 00 weighting net book value

30 percent and reproduction cost depreciated 70 percent to be exces

sively high as it gives unreasonable emphasis to hypothetical repro
duction costs where the record shows th t these vessels will probably
not be reproduced and that Alaska Steam has historically never oper
ated withnewly constructed tonnage We further consider book value

alone as unrealistic In Genf3ral increase in HCfwaiian Rates supra
we considered as two possible valuations for rate base purposes the

average ofnet book value and depreciat d reproduqtion cst and fair

market value adjusted to elim nate short term peaks or valleys in

8 Taxes are calculatet at 52 percent the tax rate used by Alaska Steam in its exhibit

calculations
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vessel values ForAlaska Steam s own and chartered vessels the aver

age of thenet book value and depreciated reproduction cost is 12 841
800 00 Considering the upward trend in vessel values in recent years
and allowing for he decline in such values which has occurred since

the excessively high values during the Korean War and the Suez
crisis we consider thedomestic market value at the time ofhearing of
4 500 000 00 for owned vessels and 2 540 000 00 for chartered vessels
to be a fair and reasonable market valuation for rate base purposes

We do not agree with the contention ofPublic Counsel and interven
ers that the proper method of handling these Government owned
chartered vessels is to exclude their value from the rate base but in
stead allow charter hire to remain as an item of operating expense
We consider inclusion of a fair value for these vesSels in the rate base
tq be more realistic and less subject to market fluctuations than to
exclude such vessels from the rate base and allow charter hire as an

item of expense We will therefore include the rate base values as

set forth in the preceding paragraph for both owned and chartered
vessels 14 It would be improper however to allow a return on the
value of nonowned property and at the same time allow the cost of

using such property i e charter hire to remain as an operating ex

pense
15 We will therefore reduce projected operating expenses tor

the year 1958 by 155 190 00 the amount of such annual charter hire

Property other than vessels Alaska Steam valued owned property
other than vessels at an appraised value of 684 418 00 although the
net book value of such property is only 183 445 00 It is evident that
the value of much of this property has been charged off as deprecia
tion in operating expenses and the record shows that certain of this

equipment is depreciated in only one or two years and is treated more

as an expense item than as capital equipment We consider the proper
valuation of this owned property to be book value or 183 445 00
This is consistent with our decision in General Increase in ifJJUaiian
Rates supra wherein we allowed net book value in the rate base for

property other than vessels

l We consider these chartered vessels used and useful in Alaska Steam s service during
the entire year even though they may be withdrawn from serv1c during a portion of the
year In Alaska Rates supra the B oard disallowed a pro rata portion of vessel valua
tion for the period they were engaged in other services Here the record indicates these
chartered vesllels w11l not be used in any other service while withdlrawn from the Alaska

ade
15 On this record it is impossible to determine with accuracy the owner s expenses for

these chartered vessels the owner being the United States GovernD1ent and we have not
included in expenses any item of owner s costs We find it unnecessary to determine
whether wewould allow such expense costs in a prceeding where they could be preCisely

terminedl
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Property other than vessels used but not owned by Alaska Steam
consists of cargo vans semitrailers highway cargo van carriers and

ther equipment utilized in the through transportation arrangement
with Garrison and owned by a company jointly owned by an affiliate

company of Alaska Steam and Consolidated Freightways The

valuation of 1 329 518 00 placed on this property by Alaska Steam is

stated to be 90 percent of its net book value on the theory that this
much of the equipment is utilized in the services of Alaska Steam
The record is silent as to how much of the time the property is used

by Alaska Steam on the one hand and iby Garrison on the other

hand It is impossible on this record to allocatevalue of theequip
ment to Alaska Steam based upon percentage of use in its services

The rental cost is included in Alaska Steam s operating expense

though not separately identified on the record As previously stated

in regard to chaitred vessels we think itimproper to allow thevalue

of nonowned property to be included in the rate base while at the

same time the charges for theuse of that capital equipment is included

as an operating expense Since the proper valuation of this non

wned property in Alaska Steam s operations is difficult if not impos
sible to determine ccurately and since the expenses for its use is

included in operating expenses we will not include any value for the

equipment in the rate base

Working capital laska Steam has included in its rate base a

value for working capital of 3 591 344 00 which consists of themaxi

mum month s net investment in working capital in 1957 of

1 602 274 00 plus a buffer fund of the maximum month s operating
expenseof 1 989 070 00 This is stated to be the method used by

the Board s predecessOr in AlCl8kaJn Rates 2 U S M C 639 6446

1942

Working capital consists of funds necessary to pay operating ex

penses prior to the time revenues are received for the service rendered

As stated in Alabama Tennessee Nat Gas 00 v Federal Power Oom n

203 F 2d 494 3d Cir 1953 working capital for rate base pur

poses is

the allowance for the sum which the Company need8 to 8uppl1l
from its own fund8 for the purpose of enabling it to meet its current obli

gations as they arise a d to operate economically and efficiently Barnes
The Economics of Public Utility Regulation 1942 495 Since it is nor

mally contemplated that all operating expenses will eventually be paid
for out of revenues received by the Company theneed for working capital
arises largely from the time lag between payment by the Company of its

expenses and receipt by the Company of payments for service in respect
of which the expenses were incurred
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PubHc Co nsel contend that wor ing c pital should be limited to

not more than thenet balance of current assets over c rrent liabilities

or approximately one onths oPerating expenses but th t under

no circuInstances are both these items justified On this basis Pub
lic Counsel urge that wprking capital should be valued at no IIlore
than 2 000 000 00 The examiner valued working capital at approxi
mately the average rather than maximum monthly net investmen
in working apital plus the average monthly expenses or 2 200 000 00

Calculation of working capital in accordance with General Order
o 7116 superseded by General Order 31 would give a working

capital valuation in recent years of slightly under 1 000 000 00

The record shows that the Alaska trade is to some extent prepaid
and it is further apparent that certain operating expenses of Alaska

Steam are of the type normally paid after the expense is incurred

It is not clear to what extent these factors may counteract each other

alid it is impossiblE to ascertain with any accuracy the extent of lag
b tween payment of expenses and receipt of revenue We consider

a calculation in accordance with jeneral Order No 71 to be a fair

and reasoIable valuation of working capital for rate base purposes
Such value was allowed in General IncrefMe in Hawaiian Rates

supra and no sound reason justifying a higher value for working
capital has been presented in this proceeding We conclude therefore
that the fair and reasonable value for Alaska Steam s working capital
should be limited to approximately the value calculated under General
Order No 71 or 1 000 006 00

Going concern value Neither the Board nor any of its predeces
sors has ever included a separate going concern value in a rate base
on the contrary such a separate value in rate proceedings has been

specifically rejected AlaskanRates 2U S M C 558 568 No separate
item of going concern value should be included in the rate base for
Alaska Steam

B ed upon revenues of 14 753 788 00 and expenses of 13 228
339 00 17 Alaska Steam s profit for 1958 would be 1 525 449 00 before
taxes and 732 215 00 after taxes On a rate base of 8 223 445 00 con

isting of market value for owned and chartered vessels or 7 040
000 00 83 445 00 for property other than vessels and 1 000 000 00
for working capital the rate of return would be 8 90 percent On a

rate base of 14 025 245 00 consisting of an average ofnet book value
and reproduction cost depreCiated for owned and chartered vessels or

10 General Order No 71 4 C F R Part 9 sets or the bfsis for determination of

working capital for subsidized water carrfers Working capital as therein cal llated

tiasically consists of the average voyage expenses for eacb vessel in tbe carrier s 6eet
17 Expenses have been reduced br 155 HIOOO the annual charter hire for vessels
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12 841 800 00 183 445 00 for property other than vessels and

1 000 000 00 for working capital the rate of return would be 5 22

percent
Inview ofall theevidence of record we find that the foregoing rates

of returns on the fair value rate bases above considered are within
thezone of reasonableness and we find itunnecessary to determine one

precise rate base for measuring the reasonableness of the rates We
conclude therefore that the proposed increased rates and charges and
the regulations and practices of Alaska Steam and the other respond
ents are just and reasonable and not unlawful

Alaska Steam has excepted to a ruling of the examiner which denied

incorporation in the record of a verified statement of Alaska Steam s

vice president filed after the close of hearing and the filing ofbriefs

pursuant to Rule 10 w of the Board s Rules of Practice and Proce
dure 46 C F R 201163 In view of the reservations and objec
tions to such statement filedby certain respondents the examiner was

cotrect in his ruling
An order discontinuing this proceeding will be entered
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ApPENDIX

Section 18 Shipping Act 1916

SEC 18 That every common carrier by water in interstate com

merce shall establish observe and enforce just and reasonable rates
fares charges classifications and tariffs and just and reasonable

regulations and practices relating thereto and to the issuance form1
and substance of tickets receipts and bills of lading the manner and
method ofpresenting marking packing and delivering property fo1

transportation the carrying ofpersonal sample and excess baggage
the facilities for transportation and all other matters relating to or

connected with the receiving handling transporting storing or de

livering of property

Section 3 Intercoastal Shipping Act 1933

SEC 3 Whenever there shall be filed with the board any schedule

stating a new individual or joint rate fare or charge or any new

individual or joint classification or any new individual or joint regu
lation or practice affecting any rate fare or charge the board sh ll
have and it is hereby given authority either upon complaint or

upon its own initiative without complaint and if it so orders without
answer or other formal pleading by the interested carrier or arrielS

but upon reasonable notice to enter upon a hearing concerning the
lawfulness of such rate fare charge classification regulation or

practice Provided however That there shall be no suspension of a

tariff schedule or service which extends to additional ports actual
service at rates of said carrier for similar service already in effect at
the nearest port ofcall to said additional port

Pending such hearing and the decision thereon the board upon fl
ing withsuch schedule and delivering to the carrier or carriers affected

thereby a statement in writing of its reasons for such suspension
may from time to time suspend the operation of such schedule and
defer the use of such rate fare charge classification regulation or

practice but not for a longer period than four months beyond the
time when it would otherwise go into effect and after full hearing
whether completed before orafter the rate fare charge classification

regul ation or practice goes into effect the board may make such
order with reference thereto as would be proper in a proceeding
initiated after it had become effective If the proceeding has not been
concluded and an order made withjn the period of suspension the

proposed change of rate fare charge classification regulation or

practice shall go into effect at the end of such period At any hearing
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under this paragraph the burden of prpof to show that the rate fare

charge classification regulation or practice is just and reasonable

shall be upon the carrier or carriers The board shall give preference
to the hearing and decision of such questions and decide the same as

speedily as possible
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At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 9th Jay ofOctober A D 1958

No 828

GENERAL INOREASES IN ALASKAN RATES AND CHARGES

This proceeding having been instituted by the Board on its own

motion and having been duly heard and submitted by the parties
and full investigation of the matters and things involved having
been had and the Board on the date hereof having made and en

tered of record a report stating its conclusions and decision thereon

which report is hereby referred to and made apart hereof and having
found that the proposed rates charges regulations and practices
herein underinvestigation are just and reasonable

It is ordered That this proceeding be and it is hereby discontinued

By the Board

Sgd JAMES L PnrIPER

Se01etary
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DEPARTMENT OF COMMERCE

MARITIME ADMINISTRATION

No S 79

THE OCEANIC STEAMSHIP COMPANy ApPLICATION UNDER SECTION
805 a

Subm itted November 17 1958 Decided November 11 1958

One voyage by SS Lurline commencing on or about Jan ary 6 1959 between

San Francisco and Seattle Seattle and Hawaii and Seattle and California
ports via Hawaii found not to result in unfair competition to any person
firm or corporation engaged exclusively in the domestic trade or to be prej
udicial to the Objects and policy of the Merchant Marine Act 1936 as

amended

Willis R Deming and Alvin J Rookwell for The Oceanic Steam
ship Company

Robert E Mitohell Edward Aptalcer and Robert O Bamford as
Public Counsel

REPORT OF THE ARITIME ADMINISTRATOR

By THE ADMINISTRATOR
The Oceanic Steamship Company Oceanic has applied for writ

ten permission of the Maritime Administrator under section 805 a

of the erchant arine Act 1936 as amended the Act 46 U S C
1223 to permit its parent organization Matson Navigation Company
Matson to operate the SS Lurline on one voyage commencing at

San Francisco on or about Jannary 6 1959 carrying passengers and
their automobiles between a San Francisco and Seattle b Seattle
and Hawaii and c Seattle and ports in Oalifornia via H waii The

hearing notice ofwhich was published in the Federal Register ofN0

vember 6 1958 was held before the Administrator on November 17

1958 Noone appeared in opposition to the application
The SS Lurline together with the SS illatsonia is regularly en

gaged in the California Hawaii passenger trade Matson experiences
a lull in this trade durjng January and reels that there is a demand
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for passenger service fora voyage at that time between the ports set

forth in the application By granting the application Matson would

avoid the possibility of laying up the vessel with its attendant

consequences
Pope and Talbot Inc a domestic carrier between San Francisco

and Seattle has iI1 dicated that it has no objection to the application
and Hawaiian Textron Inc a domestic operator between California

ports and Hawaii likewIse does not oppose the granting of the

permission
Upon this record it is found and concluded that the granting of

the written permission under section 05 a of the Act for one voyage

by the SS Lurline carrying passengers and their automobiles be

tween a San Francisco and Seattle h Seattle and Hawaii and

c Seattle and Oalifornia ports via H awaii commencing on or about

Jahuary 6 1959 would not result in unfair competition to any per
son firm or corporation operating exclusively in the oastwise or in

tercoastal service nor be prejudicial to the objects and policy of the
Act

This report wili serve as written permission for the voyage
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At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 24th day ofNovember A D 1958

No S 57

STATES MARINE CORPORATION AND STATES MAroNE CORPORATION OF

DELAWARE APPLICATION FORO ERATING DIFFERENTIAL SUBSIDY
ON THEIR TRICONTINENT PACIFIO COASTjFAREAST

AND GULFjMEDITERRANEAN SERVICES

RULING ON MOTION FOR COMPARATIVE CONSIDERATION

On October 28 1958 American PresidentLines Ltd and American
Mail Line Ltd APLjAML filed a motion requesting that decision
on States Marine Lines SML request to operate along the full

Pacific coast range on Trade Routes Nos 29 and 30 be deferred until

similar requests by APLjAML can be presented and given compara
tive consideration with that of SML Replies t9 the motion have
been filedby SMLand Public Counsel

APLjAMLurge comparative consideration on the grounds 1 that

a section 211 determination may be made by the Maritime Adminis

trator fixing the number of subsidized voyages which will be per
mitted full coast loading privileges on Trade Routes Nos 29 and 30

2 that such number if and when set may be insufficient to allow

subsidy on all the full coast loading voyages requested by SML and

APLjAML and 3 that therefore the section 605 c determinations

with respect to SML and APLjAML are mutually exclusive and

should be given comparative consideration by the Board citing Asl
backer Radio 00 v F O O 326 U S 327 1945

Report of the Board under sections 605 c and 805 a of the Merchant Marine Act
1936 is found at 5 F M B 537 1959
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Itappearing That at this time theeffect of a possible future section
211 determination by the Maritime Administrator upon the pending
applicationsofSML and APLjAML are unknown and
It further appearing That findings under section 605 c do not

guarantee a subsidy contract or Btward subsidy toany pllriicular appH
cant and are not therefore mutuai1y exchlsive within the meaning
of the Ashbackf3T doctrine

Now therefore for the foregoing reasons among others and upon
consideration of the motion and memorandum in support thereof and
the replies thereto

Itis ordered That themotion be n itis hereby depi

By t Board

Sgd JAMES L PIMPER

Secretary
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No 24

MARKT HAMMACHER COMPANy MISCLASSIFICATION OF GLASSWARE

Subrnitted October 31 1958 Decided November 24 1958

Respondent Markt Hammacher Company a shipper found to have knowingly
and willfully by means of false classification obtained transportation by
water for property at less than rates or charges which would otherwise
be applicable in violation of section 16 of the Shipping Act 1916 as

amended

Louis H Powell for Markt JIammaGher Company respondent
Robert E Mitchell Edward Aptaker and Robert O Bamford as

Public Counsel

REPORT OF THE BOARD

CLARENCE G MORSE Ohairman BEN H GUILL Vice Ohairm1ln

THos E STAKEM JR MemlJer

By THE BOARD

This investigation instituted on the Board s own order concerns

alleged violations of section 16 of the Shipping Act 1916 as amended
the Act 46 USC 815 1

As recited in the order of investigation it appeared that during
1956 Markt Hammacher Company respondent or Markt Ham
macher an exporter made certain shipments of glassware 2cake

1 Section 16 provides In pertinent part
That it shall be unlawful for any shipper consIgnor consignee forwarder broker or

other person or any officer agent or employee thereof knowIngly and wlllfuUy dIrectly
or Indirectly by means of false bllllng false classification false weighing false report ot
weight or by any other unjust or unfair device or means to obtain or attempt to obtain
transportation by water for property at less than the rates or charges which would other
wIse be applicable

I The items underquestion are set forth in the appendix
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pans loaf pans mixing bowls and the likevia ocean carriers from

theUnited States toVenezuela at less than the applicable freight rates

through the device of falsely classifying the shipments in vlolation of

section 16 oftheAct

Hearings were held and a stipulation or racts with attached exhib

its was agreed to by the parties A recommended decision wasserved

in which the examiner concluded that respondent s misclassification

was not knowingly and willfully made and therefore section 16 of

the Act was not violated Exceptions to this decision were filed by
ubJic Counsel and a reply was filed by respondent No oral

argument was requeSted or held

FACTS

Markt Hammacher long engaged in the foreign trade pur

chased the glassware items in question 3 from Anchor Hocking Glass

Corporation at a discount and resold the items to Venezuelan cus

tomers at Anchor Hocking s catalogue price Title to the goods
passed in the United States and freight and related costs were paid
by the foreign buyers In arrangillg the ocean carriage in each

instance respondent was acting on behalf of the foreign buyer
Independent freight forwarders were not employed and respondent
prepared all the shipping documents in its own traffic department

The items in question moved under United States Atlantic Gulf

Venezuela and Netherlands Antilles Conference Freight Tariff No

VEN 7 This tariff contains Item 1000 Glassware NOS 4 and

Item 115 Bottles or Jars E pty Glass the former takes a higher
rate than the latter Respondent s traffic manager caused the ship
ments to be designated Bottles or Jars and hence caused them to

move at the lower rate During the same period through its traffic

manager respondent shipped similar items as Glassware NOS and

has not shipped any of the items under the lower rated classification
since the Board instituted its preliminary investigation

In selecting the lower classification respondent s traffic manager

stated in his affidavit

An examination of Freight Tariff No VEN7 tariff schedule showed that

Bottles or Jars Empty Glass were to be classified under Item 115 I

c9nsulted a dictionary in an effort to determine what would be defined

as Jars The definition contained in the dictionary described Jars as

deep wide mouthed yessels I therefore classified as jars those items of

glassware which I feel fulfilled that description

3 See appendix
Not otherwise speCified
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DISCUSSION

There can be no question that the shipment of these items as

Bottles or Jars constituted a factual misclassification and that the
misclassification resulted in the payment of a lower freight rate than
would be otherwise applicable Respoldent has admitted the mis
classification Whether section 16 has been violated depends upon
whether the misclassification was knowingly and willfully made

The examiner concluded that the misclassification was not know

ingly and villfully made lIis conclusion wasgrounded on two find

ings 1 that since title passed to the foreign buyer in the United
States prior to shipment no benefit inured to respondent or its traf
fic manager and 2 the traffic manager s misclassification was

neither condoned nor known by the management and was made

contrary to its policy and instructions
vVe feel that neither of these findings negates a record which other

wise indicates knowing and willful conduct Through its traffic

manager respondent obviously was aware of the proper tariff classi
fication and the resort of the traffic manager to a dictionary defini
tion of a jar which does such violence to the clear meaning of the
tariff at best manifests such an indifference and lack of care in con

struing the tariff as to constitute a deliberate violation of section 16
Rates from United States to Philippine Islands 2 U S M C 535

1941 There a shipper has doubt as to the proper tariff designa
tion of his commodity he has a duty to make diligent and gpod faith

inquiry that is inquiry of the carrier or conference publishing the
tariff Hazel Atlas Glass Oo Alisclassification of Glass Tumblers
5 F MB 515 decided this date

A benefit to the shipper is not a sine qua non to a finding of a

knowing and willful misclassification by a shipper Although no

direct benefit was proved here the most that can be inferred from
it is that no 1notive or reason is apparent for the violation But a

motive 01 reason is not necessary for the finding of a violation State
v Santino 186 S T 976 1916

The misclassification here involved was made by an employee act

ing vithin the scope of his employment and it is beyond dispute at
this late date that a corporation is liable for the acts of its agents
when done within the scope of their authority New Yorlc Oentral
R R v United States 212 U S 481 1900 United States v George F
Fi8h Inc 154 F 2d 708 1946 United States v General Motors

Oorporation 226 F 2d 745 1055
An appropriate order will be entered

5 F MB
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APPENDIX

Catalogue or tWowe

ware No de8criptlon
II 452 Sq Cake Pan

II 410 Baking Pan

II 411 Baking Pan

II 408 Casso Cover

II 407 Casso Cover

II 406 Casso Cover

II 405 Qass Cover

II 426 Pie Dish

II 409 Loaf Pan

II 440 Sq Baking Pan

II 442 Ind Baker

VV300 148 0 ix Bowl

II 424 Dessert

W300 149 ix Bowl

L4374 essert

G355 ixing Bowl

G356 ixing Bowl

G357 ixing Bowl

L4157 n n n ixing Bowl

L4159 n ixing Bowl

G655n n
Batter Bowl

G291 Soup
V291 Soup

G300 129 Bow Set

G300 130 n Bowl Set

V355 Bowl

V356 Bowl

VV357 Bowl

II 425 Pie Dish

G4159 ixing Bowl

G4158 ixing Bowl

G4157 ixing Bowf

L4378 Veg Bowl

1426 Bowl

3355 127 Ftd lvyBall
3306 128 Crimp Top Vase

3306 127 Crimp Top Vase

598 0 Butter and COy

595 ilk Pitcher

E86 Ice Lip Pitcher

L4354 Creamer

G3854 Creamer

G3874 essert

G3878 Veg Bowl

G22L Butter and Cover

L235 French Cass Cov

14177 Veg Bowl

114178 Veg Bowl
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OataZogue or Invoice
ware No descript ion

W221 Butter and Cover

W300j182 Mix Bowl Set
W1400j50 Punch Set

687 Ice Lip Pitcher

B4067 Soup PI

B4078 Veg Bo vl

L291 Soup
M498 Meas Pitcher
E333 Sherbet
II 496 eas Cup
II 498 leas Pitch r

B4054 Crealner

II 402 Casso and Cover

15 F M B



OlIDER

At a Session of the FEDERAL 1ARITIME BOARD held at its

office in Washington D C on the 24th day of November A D 1958

No 824

n1ARKl HAMMACHER COMPANy MISCLASSIFICAlION OF GLASSWARE

This proceeding having been instituted by the Board upon its own

motion and having been duly heard and submitted and investigation
of the matters and things involved having been had and the Board

on the date hereof having made and entered of record a report con

taining its conclusions and decision thereon which report is hereby
referred to and made a parthereof

It UJ ordered That

1 Respondent n1arkt Hammacher Company be and it is hereby
notified and required to hereafter abstain from the practices herein

found to be in violation of section 16 of the Shipping Act 1916

as amended

2 Respondent 1arkt Company be and it is hereby required to

notify the Board within ten 10 days from the date of service
hereof whether it has complied with this order and if so the man

ner in which compliance has been made pursuant to Rule 1 c of

the Board s Rules of Practice and Procedure 46 C F R 2013 and

3 The proceeding be and it is hereby discontinued

By the Board

Sgd JAMES L PIMPER

Secretary
514 5 F M B
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No 823

HAZEL ATLAS GLASS COMPANY lNGE COfPANy l1rSCLASSIFICATION

OF GLASS TUMBLERS

Su bmitted Ma1ch 28 1958 Decidc l November 24 1958

Respondent Hazel Atlas Glass Company a shil per found to have knowingly
and willfully by means of false classification obtained transportation by
water for l rOperty at less than rates or charges wbich would otbenvise be

applicable in violation of section 1G of tbe Shipping Act 1916 as amended

11 Ba rto1o Fa Vincent R Fitzpatric1c and S Roy F1 ench J1
for IIazc1 Atlas Glass Company respondent

Fnmcis J llaley for lnge andCompany
Robel t E 1I1itchell Ed1oa1 d Aptaker and Robed O Ban ford as

Public Counsel

REPORT OF THE BOARD

CLARENCE G nIoRsE OhaiTman THOS E STAKElI JR il1e1nber

By THE BOARD

This proceeding was instituted by order of the Board dated Jull
25 1957 and is an investigation into and concerning alleged violations
of the Shipping Act 1916 as amended the Act As recited in the
Board s order it appeared that during 1954 and thereafter certain

shipments of glass tumblers had been made by Hazel Atlas Glass
Company Hazel Atlas a manufacturer shipper by ocean carriers
from the United States to Venezuel at less than applicable freight
rates as a result ofmisbilling and that lnge and Company lnge a

forwarder had performed foreign freight forwarding services on such

shipments all in violation of section 16 of the Act 1

1 Section 16 of the Act provides in part as follows
That it shall be unlawful for any shipper consignor consignee forwarder broker 01

other person or any officer agent or employee thereof knowingly and willfully directly
or indirectly by means of false billing false classification false weighing false report of
weight or by any other unjust or unfair device or means to obtain or attempt to obtain

transportation by water for property at less than the Ites or charges which would other

vrise be applicable
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A hearing was held in New York on November 22 1957 and a

stipulation of facts with attached exhibits was submitted and agreed
to by respondents and Public Counsel which stipulation was received

in evidence and constituted the entire record in the case

The issue presented is whether either orboth respondents knowingly
or willfully shipped packer s tumblers as Bottles or Jars Empty
Glass rather than as Glassware N O S or as Tumblers each of

such classifications being contained in the applicable ocean tariffs

A recommended decision was served on March 13 1958 in which

the examiner concludedthat Hazel Atlas hadnot misclassified its ship
ments of glassware and hence had not violated section 16 of the Act

that Inge who performed freight forwarding services in connection
with the shipments in question had not misclassified the shipments
and that the proceeding should be discontinued as to each respondent

No exceptions were filed to this decision but on June 5 1958 U S
Atlantic Gulf Venezuela and Netherlands Antilles Conference the

conference filed a petition for permission to intervene seeking to

reopen the proceeding for the purpose of presenting additional

evidence
FACTS

Hazel Atlas long engaged in the glass business sold its assets to

Continental Can Company Inc Continental on September 13

1956 since which time the business has been carried on as Hazel Atlas

Division of Continental
Between March 27 1954 and September 16 1957 Hazel Atlas

shipped certain quantities of packer s tumblers to Venezuela via ocean

carriers The freight forwarding services on these shipments were

performed by Inge a duly registered freight forwarder which in

preparing the bills of lading and other shipping doclWlents in connec

tion therewith followed the written instructions of Hazel Atlas

The shipments were made via conference vessels and pursuant to

conference tariffs VEN 6 and VEN 7 which list various commodi
ties and rates to be charged by conference members on shipments from

Atlantic ports to Venezuela during the period in which the shipments
under investigation weremade The tariffs 2 provide

Item 115

Bottles or Jars Empty Glass not Cut Glass or Vacuum with or

without their equipment of Caps Covers Stoppers or Tops no

Nipples
Item 1000

Glassware N O S

I None ot the parties contends that Glassware N O S Is the correct classification tor

packer s tumblers and it Is readlly apparent that packer s tumblers do not tall within the

terms Glassware NO S
5 F M B
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Item 1000

Tumblers viz

Glass

There is no classification for Packer s Tumblers The first of the

three classifications Bottles or Jars takes the lowest rate and was

used by Hazel Atlas in the designation of its shipments of packer s

tumblers

By definition a packer s tumbler is a glass jar used for the packing
of certain products and suitable for reuse as a drinking glass and a

drinking glass is a tumbler All of the shipments in question were

made to purchasers who package food products
The 1955 edition of the Glossary of Packaging Te7m8 published by

the Packaging Institute Inc and incorporated in part in the stipu
lation of facts contains the following excerpts

P 274Cltumbler A container made like a drinking glass with straight
sides or sides flaring slightly outward toward the opening Also packer s tum

bler Usually made of glass butalso made from transparent molded plastic
P 274 tumbler packer s A glass jar pressed without neck used for

packing of certain products and suitable for reuse for drinking purposes

A price list of packer s tumblers is maintained by Hazel Atlas
This list is separate and distinct from its price list for tumblers and

glassware and its list for decorated glassware There is no price list
for bottles or jars in the record and these items are not included in
the packer s tumblers price list

The affidavit of the vice chairman of the conference indicates that
he would have advised Hazel Atlas that the items shipped should be
classified as Tumblers had the shipper made inquiry of him as to
their proper classification but the affidavit of the traffic manager of
the Venezuelan Line indicates that had the shipper inquired of him

as to their correct tariff classification he would have advised that
Bottles or Jars was correct

DISCUSSION AND CONCLUSIONS

To constitute a violation of section 16 of the Act resulting from an

alleged false classification of goods there must be affirmative findings
supported by the record 1 that there has been a factual misclassifi
cation and 2 that the misclassification was knowingly and willfully
made in order to obtain transportation by water of property at rates
less than those otherwise applicable

Inshipping the packer s tumblers as Bottles or Jars Hazel Atlas
caused them to be shipped at a rate lower than the rates for
Tumblers

5 F M B
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We are not here concerned with the question whether the tariff

could have included packer s tumblers within Item 115 vVe are con

cerned only with the question whether by a fair and reasonable

iriterpretation of the tariff it can be said that the particula r items

shipped should properly have been shipped under Item 115 Bottles

or J ars or under Item 1000 Tumblers

vVe do not agree with the examiner that packers tumblers fall

within the classification Bottles or Jars Empty Glass con ained

in the tariffs It is true that packer s tumblers embody the attributes

of both j aIS and drinking glasses but although they are designed
manufactured and sold as food containers they are nevertheless

lesigned manufactured and sold to be used as drinking glasses
The packer s tumblers depicted in Exhibit 5 and covered by the

packer s tumblers price list not containing prices for bottles or jars
reflects we believe the intention of Hazel Atlas in designing and

manufacturing packer s tumblers to offer for sale something more

and different than a jar a glass container and a drinking glass
This is confh mation of the fact that the food packer has bought more

than a container and that in marketing its product it is also market

ing a tumbler

Although we agree that the purpose for which a thing IS manu

fa tuled the controlling usecletermines its classification tal itfwise

we do not agree that its controlling use is necessarily its first use in

point of tim A jelly jar which in some households might be used

ultimately as a drinking gla ss does not thereby become a tumbler for

tariff purposes but by the san1e token a packer s tumbler which is

designed for use as both a container and a tumbler is not excluded

f om the tariff classification tumbler by reason of its use as a con

tainer These very items contain the generic term tumbler It is

a term which the industry itself has adopted and but for the use of

the article as a drinking glass we think the term would not have

been employed Further in the Packaging Jnstitute s Glossary to

which Hazel Atlas subscribes this commodity is cataloged tumbler

packer
vVe find from all the evidence that Hazel Atlas has considered

packer s tumblers as sepaTate and distinct from bottles or jars aDd

c01lclude therefore that Hazel Atlas is guilty ofa misclassification

Since the misclassificatio has in fact resulted in the movement of

the cOllllTIodities at a lower rate than would otherwis be applicable
under the appropriate tariffs the critical question in determining
whether the statute has been violated turns upon whether the mis

classification was knowingly and willfully made

5 1 B
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An unwitting failure to comply with the statute of course is not
sufficient to constitute a violation Boone v United States 109 F 2d
560 1940 In order to show a knowing and willful violation how

ever it is not necessary to establish an intentional violation of law

or an evil purpose United States v Erie R 00 222 F 444 1915

particularly as here where the statute does not involve turpitude
U S v Illinois Oent R 00 303 U S 239 1938 A conscious pur
pose to avoid enlightenment where there is a duty to know supports
a charge of a violation United States v General Motors Oorpora
tion 226 F 2d 745 1955 Knowledge may be presumed where one

upon whom a duty to know has been cast intentionally or willfuliy
keeps himself in ignorance Indifference to diligent inquiry on the

part of a shipper or a forwarder constitutes knowing and willful con

duct tantamount to an outright and active violation Misclassification
of Tissue Paper as Newsprint Paper 4 F MB 483 1954

Hazel Atlas as a shipper had a duty to correctly classify its ship
ments and where it entertained doubt or was in possession of facts
sufficient to raise a doubt it had a duty to inform itself as to th
proper tariff classification of the goods it was exporting There is
no evidence in this record that it ever took any steps to inform itself
It is argued that in designating the goods as jars it did what was re

sonable right and proper
3 and having no doubt that jars constitllted

the correct classification it had no duty to inquire further
From what we have said above it is obvious that respondent s

classification was not correct Te find it difficult indeed to believe
that this shipper could without doubt of error classify these com

modities as Bottles 01 Ja rs IIazcl Atlas maintajns an eXlj 1 iellced

export department which was familiar with the classification
Tumblers and the commodities as we have noted were advertised

to prospective customers as having a use as a drinking glass a

tumbler

Having not found the specific tariff classification we beli ve that
Hazel Atlas had two alternatives 1 to designate the articles as
tumblers or 2 to inquire of the carrier or the conference as to th
correct classification 4 The failure to designate the shipments prop
erly together with the failure to inquire a manifest lack of due

diligence in view of all the surrounding circumstances evinces a

3Whether packer s tumblers move via rail at the same rate as jars is of no conse

quence for we note that the specimen of the inland bill of lading of record specifically pro
vides fOl Jelly Gla ses Packing Glasses

We give no weight to the affidavit of an official of the Venezuelan Linethe carrier
lof many of these shipments rendered after the fact that he would ha e constr ed the

tariffs so as to autho rize the classification Botties or Jars
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knowing and willful attempt on the part of the shipper to avoid the

proper tariff rate

On the record as a whole we find that the course of conduct on

the part of Hazel Atlas supports the conclusion that it has knowingly
and willfully violated section 16 of the Act

With respect to Inge the record discloses only that it is a registered
freight forwarder preforIrled freight forwarding services for Hazel

Atlas on all the shipments hete involved and did so in accordance with

written instructions from a duly authorized official of Hazel Atlas

specifying the tariff classification to be used on the shipping docu

ments A freight forwarder in following written instructions from

its principal is not thereby insulated from a finding of a violation of
section 16 of the Act as to the forwarder A registered freight for

warder holds itself out to the shipping public as an expert in the

handling of ocean freight and its expertise includes a knowledge of

applicable tariffs Indeed if Inge prepared the necessary bills of

lading procured cargo insurance consular invoices and customs dec

larations as forwarders generally do the nature of the cargo neces

sarily should be within Inge s knowledge The forwarder has a duty
to take reasonable steps to inform itself as to the nature of the cargo
it is handling and to act lawfully with respect thereto

Since the record fails to evidence any conduct whatsoever on the

part of respondent Inge as to the shipments involved other than the

fact that written instructions were followed the proceeding will be

remanded to the examiner for further hearing Further hearing
however shall be limited in scope to whether Inge acted in violation

of section 16 of the Act as to the instant shipments of packer s

tumblers
In view of our disposition of the issues as to Hazel Atlas the con

ference s petition to intervene is denied without prejudice to the

filing of another petition with respect to the further hearing
Contentions of th parties not specifically answered herein have

been considered and have been found not relevant to or unnecessary

or the disposition of the issues here presented or not supported by
theevidence

An appropriate order will be entered

Vice Chairman GUILL dissenting
I cannot agree with the majority in this case

First this record in my opinion does not establish a factual mis

classification fthe particular items shipped A packer s tumbler is

first and foremost a glass container a jar manufactured for the

5 F M B
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I

I

Iprimary purpose of packaging food stuffs Its ultimate use as a

drinking glass is both secondary and incidental to its primary use

As glass containers or jars therefore these packer s tumblers were

properly classified by respondents under the applicable tariffs

Second I believe that the applicable tariffs are ambiguous and
even if packer s tumblers are not to be equ ted with jars under the

prevailing rules of tariff interpretation the selection of the classifica
tion Bottles or Jars was correct If it can be said that a packer s

tumbler is something different from a jar it is likewise somethmg
different from a drinking glass In the absence of a specific tariff

classification a shipper is entitled to select the lower rated tariff desig
nation where in so doing a strained tariff interpretation would not
result Ithink that is the case here

Third the conference after the case had been submitted petitioned
to intervene avering that it had no idea that its tariff was under at

tack or that the decision would be based on such attack This state

ment is incredible in view of the affidavit of the conference s vice

chairman which is an exhibit of record relating to the tariff and its

interpretation The conference apparently desires two bites at the

apple
Fourth in view of the above I see no reason for remanding the

proceeding for further hearing as to the freight forwarder

Iwould dismiss the proceeding as to both respondents
5 F M B
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ORDEre

At a Session of tneFEDERAL NA lTIME BOARl held at i
office irt Washingt on DC o th 24th d y0JNbVerhber A b i95 8

No 823

AzEL ATtAs GLASS CO fPANY INGE COJ IPANyMISCLASSIFICATION

OF GLASS TUMBLERS

This proceeding having beeR ip tituted by the BORTd upon its own

mption and having been duly heard and subtnitt d and investigation
of the matters and things involved having been had and the Board
on the date hereof having made and entered of record a report con

taining its conclusions and decision thereon vhich report is hereby
referred to and made a part hereof

1tis ordered That
1 Respondent Hazel Atlas Glass Company be and it is hereby

ptified and required to hereafter abstain from the practices herein
Iound to be in violation of section 16 of the Shipping Act 1916 as

mended

2 Respondent Hazel Atlas Glass Company be and it is hereby
required to notify the Board within ten 10 days from the date of
service hereof whether it has complied with this order and if so the

manner in which compliance has been made pursuant to Rule 1 c of
the Board s Rules of Practice and Procedure 46 C F R 2D13

3 The proceeding as to respondent Hazel Atlas Glass Company
be and it is hereby discontinued

4 The petition of United States Atlantic Gulf Venezuela and
Netherlands Antilles Conference to intervene be and it is hereby
denied and

5 The proceeding be and it is hereby remanded to the examiner
for the purpose of receiving further evidence at a public hearing to

be held at a time and place to be hereafter determined by the Chief
Examiner on the issue of whether respondent Inge and Company
knowingly and willfully participated in the misclassification herein
found and

6 The further hearing be conducted in accordance with the Board s

Rules of Practice and Procedure and that a recommended decision be

issued by the examiner

By the Board

Signed JAMES L P MPER

Searetary
5 F MR522



DEPARTMENT OF COMMERCE

MARITIME ADMINISTRATION

No S 80

MOORE McCORMACK LINES INC APPLICATION UNDERSECTION 805 a

Submitted November 25 1958 Decided November 25 1958

One voyage by the sS Robin Mowbray commencing on or about December 4

1958 carrying a full cargo of lumber from United States North Pacific ports
to United States North Atlantic ports found not to result in unfair com

petition to any person firm or corporation engaged exclusively in thecoast

wise or intercoastal service and not to be prejudicial to the objects and
policy of the Merchant Marine Act 1936 as amended

Ira L Ewer8 and William B Ewer8 for Moore McCormack Lines
Inc

Robert E Mitchell Edward Aptalcer and Robert O Bamford as

Public Counsel
REPORT OF THE ADMINISTRATOR

By THE ADMINISTRATOR
Moore McCormack Lines Inc Mormac has applied for written

permission of the Maritime Administrator under section 805 a of
the Merchant Marine Act 1936 as amended the Act 46 U S C
1223 for its owned vessel the SS Robin Mowbray which is under time
charter to States Marine Corporation of Delaware States Marine
to engage in one intercoastal voyage commencing at United States
North Pacific ports on or about December 4 1958 carrying a full cargo
of lumber to United States North Atlantic ports Notice of hearing
was published in the Federal Register of November 11 1958 and

hearing has been held before the Administrator There were no peti
tions to intervene and no one appeared in opposition to the application

States Marine the charterer of the SS Robin Mowbray conducts
as a partof its regular steamship operations a regular eastbound inter

coastal lumber service For the early December sailing under con

5 M A 523



524 FEDERAL MARITIME BOARD

sideration ithas endeavored to obtain a 0 2 or 0 3 type vessel which

is required for this service but has been unable to do so No exclu

sively domestic operators in this trade have objected to the use of the

SS Robin Mowbray for thissailing
Upon this record it is found and conCluded that the granting of

written permission under section 805 a of the Act for the Mormac

owned vessel SS Robin Mowbray which is under time charter to

States Marine to engage in one intercoastal voyage commencing at

United States North Pacific ports on or about December 4 1958 carry

ing a fullcargo of lumber to United States North Atlantic ports will

not result in unfair competition to any person firm or corporation
operating exclusively in the coastwise or intercoastal service and will

not be prejudicial to the 6bjects and policy of the Act

This report shall serve as written permission for the voyage

rMA
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No 8 64

ISBRANDTSEN COMPANY INC ApPLICATION FOR OPERATING DIFFER

ENTIAL SUBSIDY ON TRADE ROUTE No 32

Submitte t November 18 1958 Decided January 2 1959

Service by vessels of United States registry between North Atlantic ports of

the United States and the United Kingdom Germany Holland Belgium
Atlantic France and Northern Spain is inadequ te within the meaning
of section 605 c of the Merchant Marine Act 1936 as amended and in

the accomplishment of the purposes and policy of the Act additional vessels

of United States registry should beoperated thereon

Section 605 c of the Merchant Marine Act 1936 Js amended does not interpose
a bar to the granting of an operating diff rential subsidy contract to

Isbrandtsen Company Inc for the operation bf cargo vessels in theservice
described inthe paragraph above I

John J O Oonnor and Richard W Kurrus for applicant
Robert E Kline Jr Ronald A Oapone and Russell T Weil for

United States Lines Company intervener

Odell Kominers and Mark P Schleifer for domestic interveners

Robert E Mitchell Edward Aptaker Edward Schmeltzer and

Robert B Hood Jr as Public Counsel

REPORT OF THE BOARD

CLARENOE G MORSE Ohairman BEN H GUILL Vice Ohairman

THOS E STAKEM JR Member

By THE BOARD

Isbrandtsen Company Inc Isbrandtsen has filed an application
for an operating differential subsidy contract which contemplates
1 two services on Trade Route No 32 Great Lakes Europe dur

ing the open navigation seasont and 2 two services from North
Atlantic ports to Europe on Trade Routes Nos 5 7 8 and 9 during

1 Those months during which the Great Lakes are navigable The closed season re

fers to those months during which the Lakes are not naVigable

5 F MB 525
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the closed season It is the application for subsidy during the closed

season which is now before us
2 Together with this applicati n is

a request under section 805 a of the Act for written permission
by Isbrandtsen to continue certain of its domestic operations The
805 a issues were before the Board in Docket Nos S 60 and S 60

Sub No 1 which resulted in the granting of written permission
for the continuation of a portion of Isbrandtsen s domestic opera
tions 5 F MB 448 483 3 A motion to dismiss this part of the

present proceeding is now pending
Under section 605 c since Isbrandtsen does not claim to be oper

ating an existing service within the meaning of the Act we must
determine 1 whether U S flag service on the routes involved is ade

quate and if it is not adequate 2 whether in the accomplishment
of the purposes and policy of the Act additional U S flag vessels
shouldbe operated on the routes

In Service A Isbrandtsen proposes to operate t4ree sailings
per month between U S North Atlantic ports and London and Ham

burg with the privilege of calling at Liverpool and Bremen In
Service B applicant plans three sailings per month between the
same U S North Atlantic ports and Antwerp and Rotterdam with
the privilege of calling at Le Havre Dunkirk Bordeaux and Am
sterdnm Essential trade routes involved are Nos 5 7 8 and 9

United States Lines U S Lines the predominant carrier in the
trades presented the only opposition to the application 4

In his recommended decision served August 20 1958 the examiner
found that U S flag service over the routes proposed by Isbrandtsen
is inadequate and that in the accomplishment of the purposes and

policy of the Act additional vessels should be operated on the routes
and concluded that section 605 c did not interpose a bar to the

granting of a subsidy contract to Isbrandtsen in accordance with its

application U S Lines excepted to these findings and replies thereto
were filed by Isbrandtsen and Public Counsel Oral argument on

the exceptions has been held

Applicant s Service A involves ports on Trade Routes Nos 5

Iand 7 Between 1952 and 1956 the greatest U S flag participation
in the liner commercial movement on these two routes occurred in i

J By order of the Board dated May 6 1958 the 605 c hearings with respect to appl1
cant s open season service were discontinued the Board having determined that the pro
visions of 605 c would not interpose abar to the proposed subsidy award

S The domestic interveners here Bull Insular Line Inc A H Bull Steamship Co
Luckenbach Steamship Company Inc Marine Transport Lines Inc Weyerhaeuser StealDl
ship Company and Pope Talbot Inc were heard in Docket Nos S60 and S60 Sub
No 1 No arguments in oppOSition to the granting of the permission not cQnsidered In
that proceeding were raised here

While both Waterman Steamsliip Corporation and States Marine Lines operate in these
trades they have carried little or no general commercial cargo and did not intervene
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1955 when it reached 2273 000 long tons or 44 percent
1S On Trade

Route No 5 U S flag participation was 44 percent in 1956 the most

recent year reflected in the statistics of record when 1 492 000 long
tons were lifted On Trade Route No 7 U S flag vessels accounted

for only 33 percent of the 1956 movement of 571 000 long tons

Trade Routes Nos 8 and 9 are covered in applicant s Service B

On Trade Route No 8 during the 5 years of record the highest U S

flag participation was 28 percent in 1952 when 1 164 000 long tons of
liner commercial cargo was moved Although liner commercial on

this route had increased by 1956 to 1 768 000 long tons U S flag par

ticipation slipped to 17 percent Thus U S flag vessels carried less

cargo in 1956 than they did in 1952 when the total movement was

smaller On Trade Route No 9 in 1956 482 000 long tons of liner

eommercial cargo were handled and U S flag vessels accounted tor

38 percent of the movement In that year both total liner offerings
and U S flag vessel participation therein were the highest of the

years of record On Trade Routes Nos 8 and 9 combined the total
liner commercial movement in 1956 reached a high of 2 250 000 long
tons but U S flag participation therein skidded to 21 percent from
the 1952 participation of 28 percent in the much smaller total move

ment ot 1 473 000 long tons

The first contention raised by U S Lines in its exceptions is that

since Isbrandtsen proposes to serve only selected ports on the trade
routes involved the statistics relating to entire routes cannot support a

finding of inadequacy as to individual ports In short it claims that

adequacy should have been determined strictly by measuring U S

flag service to the ports applicant proposes to service Had such
statistics been used U S Lines argues a different result would have
been reached It is true that Isbrandtsen proposes to serve only
London and Liverpool in the United JGngdom but we note that over

50 percent of U S Lines Trade Route No 5 cargo is discharged at
these two ports Similarly most of intervener s Trade Route No
7 cargo is discharged at Hamburg and Bremen the only major ports
on the route all of its Trade Route No 8 cargo moves to Antwerp
Rotterdam and Amsterdam and most of its Trade Route No 9
movement is discharged at Le Harve Dunkirk and Bordeaux all

ports Isbrandtsen proposes to serve

Section 605 c prohibits the award of subsidy in a case such as

this unless the Board determines that the service already pro
vided in such service route or line is inadequate and that

II The liner commercial movement on Trade Routes 5 7 5 and T combined 8 9 and 8
and 9 combined with U S flag partiCipation therein from 1952 through 1956lJ set out
in the appendix
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in the accomplishment of the purposes and policy of this Act addi

tional vessels should beoperated thereon

While the facts in a particular case might indicate that analysis
on an over all basis is uninformative the Board in the instant case

should properly resolve the issues under section 605 C on the basis
of statistics for the entire trade route

In view of the comparatively small geogr phical areas defined by
these particular trade routes and the preponderance of the movement
on these routes passing through the ports Isbrandtsen proposes to

serve we feel that the over all trade route statistics are appropriate
for a determination of adequacy here Further after section 605 c

issues are resolved the Board under other sections of title VI of
the Act may well insist on a contract at variance with the service

proposed by the applicant It is obvious that an applicant cannot
limit the scope of the ports of call which the Board might require
under a contract by applying only for those which he might wish
to serve If such were the case the functions of the Maritime Ad
ministrator under section 211 of the Act and those of the Board under
title VI of the Act would become meaningless

Intervener s second exception urges that the examiner erred in

finding that the trades in issue are now inadequately served by U S
flag vessels U S Lines claims that the examiner in determining
adequacy 1 relied upon a rigid 50 percent formula which was in
tended to be but a general guide and in view of the factors in these
trades is unrealistic here and 2 considered bulk cargoes not hereto
fore carried by liners in these trades A rigid 50 percent guide was

not used here It is obvious that U S flag participation in the liner
commercial movement has been well below 50 percent see the appen
dix Based on the liner movement alone together with therelatively
low free space factor of U S Lines 6 we feel that U S flag service on

these routes is inadequate Additionally the combined liner nonliner
commercial offerings in each of these trades have shown a marked

growth since 1952 with an attendant over all decline in U S flag par
ticipation Inview Of Isbrandtsen s experience as atransatHmtic bulk
hauler the examiner correctly concluded that Isbrandtsen should have
success in converting some or these nonliner offerings

Finally U S Lines contends that the granting of the application
would not be consonant with the purposes and policy or the act It

is true as U S Lines points out that there has been no appreciable
increase in North Atlantic cargo offerings during the winter months
and that Isbrandtsen s service from North Atlantic ports would be

In 1955 and the first half of 1956 U S Lines cargo vessels achieved 95 percent ut1l1za
tlon During the last six months of 1956 intervener s cargo vessels sailed 89 percent full
on these routes For fiscal 19157 intervener averaged 12 to 17 percent tree space
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on a part time basis only But U S flag service on these routes is

inadequate and we feel that the service proposed by applicant would

increase our participation in the commercial movement Inadequacy
ofpresent service plus theability ofapplicant to lessen theinadequacy
necessarily leads to the conclusion that the granting of the applica
tion would be in furtherance of the purposes and policy of the Act

Moreover we are here presented with a special problem stemming from

the physical limitations presented on the Great Lakes During the

open season applicant intends to operate its vessels on Trade Route

No 32 from Great Lakes and St Lawrence River ports in the United
States to the same European ports as from North Atlantic ports dur

ing the closed season Depending upon the severity of any given
winter applicant s vessels cannot operate from the Lakes during 4

or 5 months each year Unless suitable employment for these vessels

can be found for thewinter months they would have to be tied up with

resulting unemployment for American seamen and the jeopardizing
of the open season service We believe applicant s winter service on

routes inadequately served would be in the accomplishment of the

purposes and policy of the Act

We find that U S flag service on Trade Routes Nos 5 7 8 and 9
is inadequate within the meaning of section 605 c of the Act and
that in the accomplishment of the purpose and policy of the Act
additional U S flag vessels should be operated thereon It is our

conclusion therefore that section 605 c of the Act does not interpose
a bar to the award of an operating differential subsidy contract to
Isbrandtsen for the operation of cargo vessels on Trade Routes Nos
5 7 8 and 9 during the closed navigation season to the extent of 23
to 30 sailings per year

Since no evidence relating to the continuance of the domestic serv

ices has been raised here and since the matter was fully considered
in Docket Nos 8 60 and S 60 Sub No 1 the written permissions
authorized therein will not be disturbed here The section 805 a

portion of this proceeding therefore is dismissed
Contentions and arguments of the parties not specifically referred

to here have been considered and have been found not relevant to
or not necessary for the disposition of the issues here presented or

not supported by the evidence
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ApPENDIX

I Trade Route No 5 Outbound Liner Commercial

Year

1952

1953
1954

1955
1956

Long tons

1 178 000

844 000

1 135 000

1 727 000
1 492 000

II Trade Route No 7 Outbound Liner Commercial

1952

1953
1954
1955
1956

601 000
542 000
546 000
546 000
571 000

U S
Percent

37

33
40

48
44

52

32
29
33
33

Ill Trade Routes Nos 5 and 7 Comoined Outbound Liner Commercial

1952 1 779 000 42

1953 1 386 000 33
1954 1 681 000 36
1955 u 2 273 000 44
1956 2 063 000 41

IV Trade Route No 8 Outboard Liner Commercial

1952 1 164 000
1953 1 486 000
1954 1 583 000
1955 1 742 000
1956 1 768 000

V Trade Route No 9 Outbound Liner Commercial

952
1953
1954

1955
1956

309 000
243 000
248 000
309 000

482 000

28
15

15
16
17

26
29
25
38
38

VI Trade Routes Nos 8 and 9 Combined Outbound Liner Commercial

1952 1 473 000 28
1953 1 729 000 17
1954 1 831 000 16
1955 2 051 000 19
1956 2 250 000 21
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No 8 67

T J MOCARTHY STEAMSHIP COMPANy ApPLICATION FOR

SECTION 805 a PERMISSION

Submitted December 1 1958 Deeided January 2 1959

Proceeding remanded to examiner for further hearing under section 805 a of

Merchant Marine Act 1936 as amended

Paul D Page Jr and Arthur E Tarantino for applicant
John H Eisenhart Jr for Great Lakes Ship Owners Association

and Donald A Brinkworth for Eastern Territory Hailroads

interveners

Robert E Mitohell Edward Aptaker and Ed ard Schrneltzer as

Public Counsel

REPORT OF THE BOARD

CLARENCE G MORSE Ohairman BEN H GUILL Vice hairman

THOS E STAKEM JR Membe1

By THE BOARD

On March 9 1956 T J McCarthy Steamship Company
MGCarthy filed an application for operating differential subsidy aid

for its proposed operations on Trade Route No 32 The application
also contained a request for written permission under section 805 a of
the Merchant Marine Act 1936 aS amended 46 U S C 1223 theAct

to continue certin domestic operations in the event a subsidy contract

is awarded 1 an automobile carrier service from Detroit to Cleve
land and to Buffalo and 2 a bulk service between United States

ports on the Great Lakes both with owned unsubsidized vessels

Since the Board on March 6 1958 concluded that section 605 c

of the Act did not interpose abar to the award of a subsidy contract

only the request for written permission to engage in domestic opera

tions remains tor dooision
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The Great Lakes Ship Owners Association 1 the Association and

Eastern Territory Railroads intervened in opposition to the request
for the permission

A hearing at which applicant s president was the sole witness was

held before an e aminer who in his re6QInmended decision found

that the continuation of the domestic operations in the event subsidy
aid is awarded would not result in unfair competition to any person
firm or corporation operating exClusively in the domestic service and

would not be prejudicial to the objects and policy of the Act He con

cluded that section 805 a permissi m should be granted
Exceptions to this decision were filed by the Association applicant

and Public Counsel replied theretoand the matter was orally argued
before the Boa rd

Briefly l1cCarthy has been engaged in the Great Lakes carriage or

automobiles from Detroit to Cleveland and from Detroit to Buffalo

since 1935 with the exception of the years during WorId Val II and

since 1947 has continuously carried bulk commodities between United

States Great Lakes ports
Applicant now owns three vessels which have been specially con

verted for the automobile trade rund each can accommodate from 420

to 450 cars Shoreside facilities to accommodate automobiles

are owned and maintained by McCarthy at Detrbit Cleveland and

Buffalo The turnaround time to Cleveland and Buffalo24 hours

and 48 hours respectively allows the vessels to ballast back to De

troit The movement by water on the Lakes of new automobiles

reached its peak in 1953 and since the Chrysler Corporat on the

principal shipper of automobiles by water from Detroit has estab

lished an assembly plant in Delaware it is anticipated that the 1953

automobile offerings will not be equaled in the foreseeabl future

One of applicant s automobil carrifrs is now tied up for lack of
business

ltlcCarthy has carried full loads of iron ore grain coal and the

like and during 1957 operated at a profit carrying almost 300 full

cargoes This amounted however to less than one percent of the

total movement of buik cargo on the Great Lakes restricted to Ameri

can flag vessels The amount of Great Lakes domestic cargo which

is the subject of proprietary carriage is not shown but apparently it

is substantial and ltlcCarlhy s carryings would certainly exceed one

percent if such movement were excluded from the figures The record

indicates that many buik carriers on the Lakes were laid up by Sep
tember 1957 for want of cargoes

1 Bison Steamship Company Oglebay Norton C9mpany Copper Steamship Company
Gartlanq St aDlship Company Nicbolson Transit Company and Roen SteamsQlp CqDlP4ny
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Several of the Association s members are certificated to transport
automobiles Nicholson has three specially converted automobile car

riers tied up because it cannot get automobiles These vessels formerly
operated in the Detroit to Cleveland and Detroit to Buffalo service

but in 1957 after McCarthy filed its subsidy application Chrysler al

located all of its eastbound automobile business to cCarthy and its

Duluth business to Nicholson Since it is not economically feasible to

employ specially converted automobile carriers in the Duluth tracle

the turnaround time is six days and return cargoes are necessary
Nicholson hauls cars in bulk carriers accommodating 99 to 119 cars

Under section 805 a of the Act written permission to continue ap

plicant s domestic services in the event subsidy is awarded may not

be granted if such operation 1 would result in unfair competition
to any person firm or corporation operating exclusively in the do

mestic coastwise or intercoastal service or 2 would be prejudicial to

the objects and policy of the Act

The Association contends chiefly that the provisions of section

605 a of the Act 2 establish its member lines as exclusively domestic

operators entitled to the protection of section 805 a and applicant
should be denied the requested written permission because it failed to

sustain its burden of proof in establishing that its operations would

not result in unfair competition to exclusively domestic carriers and

would not be prejudicial to the objects and policy of the Act

Section 605 a is misconstrued by the Association That section

refers to the payment of subsidy and as respects trade between the

United States and Canada on the Great Lakes it prohibits the Board

from subsidizing such voyages Section 605 a clearly relates solely
to the Board s authority to pay subsidy Further in our opinion sec

tion 605 a wasnot intended to change by law an existing factual sit

uation nor to increase or enlarge the number or class ofpersons speci
fied in section 805 a exclusively operating in the coastwise or inter

coastal service An operator on the Great Lakes engaged in foreign
commerce between the United States and Canadian ports is not con

II Section 605 a provides
No operating differential subSidy shall be paid for the operation of any vessel on avoy

age on which it engages in coastwise or intercoastal trade Provided however That such

subsidy may be paid on a round theworld voyage or a round voyage from the west coast

of the United States to a European port or ports or a round voyage from the Atlantic

coast to the Orient which includes intercoastal ports of the United States or a voyage
in foreign trade on which the vessel may stop at an island possession or island territory

of the United States and if the subsidized vessel earns any gross revenue on the carriage

of mail passengers or cargo by reason of such coastal or intercoastal trade the SUbsidy

payment for the entire voyage shall be reduced by an amount which bears the same ratio to

the subsidy otherwise payable as such gross revenuebears to thegross revenue derived from

the entire voyage No vessel operating on the Great Lakes or on the inland waterways ot

the United States shall be consJQereQ f t e purposes pf tQls Act to be operating In foreign
trade
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verted by that section into a person exclusively operating in the

domestic trade for the purposes of section 805 a of the Act

Prior decisions of this Board have held that the burden of proof in

a section 805 a proceeding rests upon applicant and a protestant has

only the burden of rebutting applicant s prima facie case American
President LiJnes Ltd Subsidy Route 17 4 F MB 555 1955 Pa

cific Far East LiJne Ino Sec 805 a Oalls at Hawaii 5 F MB

MA 287 1957 We have also manifested a special concern for the

plight of the coastwise and intercoastal operators American Presi

dent Lines Ltd Subsidy Route 17 4 F MB M A 488 1954 3

even where the domestic operator has not operated exclusively in the

coastwise or intercoastal service Isbrandtsen 00 Inc Subsidy E B

Rownd The World 5 F M B 448 1958 and have indicated that

doubts shouldbe resolved in favor of the exclusively domestic operator
American President Lines Ltd Sec 805 a Application 4F MB

M A 436 1954 Te are more concerned with the merits of the con

troversy than with the niceties or technicalities of procedure
This record establishes that Nicholson has in the past provided

automobile transportation by water between Detroit and Cleveland
and Buffalo and that the vessels formerly used in this service are now

laid up Too the record does not contain sufficient data as to bulk

trading on the Great Lakes

Since we feel that the present record does not afford us the facts

necessary to determine the far reaching issues attendant in a sectiOn

805 a case the proceeding will be remanded to the examiner for fur

ther hearing
We realize as waspointed out to us at oral argument that a remand

would afford a protesting intervener a second opportunity to establish
his case But in a proceeding of this nature the Board is charged
with an affirmative duty and since we feel that a more complete
record is essential for the discharge of our obligation to determine

the controversy on the merits the c se will 00 remanded

In view of the relatively short time remaining between now and

the opening of the 1959 navigational season on the Great Lakes

further hearing will he expedited in a manner deemed proper by the

examIner

8 in our judgment those operators who prOVide eXClusively intercoastal services
are entitled as againt primarily offshore operators such as APL to whatever intercoastal

cargoes they can carry p 504
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DEPARTMENT OF CONIMERCE

MARITIME ADMINISTRATION

No 8 82

AMERICAN PRESIDENT LINES LTD ApPLICATION UNDER

SECTION 805 a

Submitted January lJI 1959 Decided January 21 1959

The carriage of passengers booked by Military Sea Transportation Service from

California to Hawaii aboard voyage 17 of the SS President Hoover sailing
from San Francisco on or about February 5 1959 found not to result in

unfair competition to any person firm or corporation engaged exclusively
in the domestic trade or to be prejudicial to the objects and policy of the

Merchant Marine Act 1936 as amended

Warner W Gardner for American President Lines Ltd

Willis R Deming and Alvin J Rockwell for Matson Navigation
Company

Robert E Mitchell Edward Aptaker and Robert O Bamford as

Public Counsel

REPORT OF THE MARITI1tlE ADMINISTRATOR

By THE ADMINISTRATOR
American President Lines Ltd APL has applied for written

permission of the Administrator under section 805 a of the Merchant

Marine Act 1936 as amended the Act 46 U S C 1223 to carry ten

passengers booked by Military Sea Transportation Service MSTS

from California to Hawaii on voyage No 17 of the SS President

Hoover sailing from San Francisco on or about February 5 1959 A

hearing notice of which was published in the Federal Register of

January 23 1959 was held before the Administrator on January 27

1959 Matson Navigation Company Matson intervened as its in

terests might appear
Dueto the withdrawal of the SS Leilani from the California Hawaii

service on January 8 1959 MST requested APL to indicate the num

ber of MSTS passengers it could accommodate between California
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and Hawaii Probable available passenger space to Hawaii on its

transpacific vessels during 1959 was furnished MSTS by APL and

the earliest space offered was 10 berths on voyage No 17 of the S8
President Hoover MSTS advised that it desired to book this space

Itis not known whether MSTS will desire further passenger bookings
on subsequent transpacific sailings of this vessel but this application
contemplates written permission for voyage No 17 only

At present APL carries passengers between California and Hawaii

on twoof its vessels the SS President Oleveland and the 88 President

Wuson and the application of APL for written permission to add a

third vessel is now being considered by the Federal Maritime Board

in Docket No 8 78 Matson has no objection to the proposed per
mission for the single voyage here under consideration provided the

granting of the permission is without prejudice to the position of any

party in Docket No S 78

Upon this record it is found and concluded that the granting of the

written permission under section 805 a of the Act for the carriage
of ten passengers booked by MSTS from California to Hawaii on

voyage No 17 of the SS President Hoover commencing on or about

February 5 1959 would not result in unfair competition to any per

son firm or corporation operating exclusively in the coastwise or

intercoastal service nor be prejudicial to the objects and policy of the

Act

This report shall serve as written permission for the voyage The

action herein is without prejudice to the position of any party in

Docket No S 78
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No 8 57

STATES MARINE CORPORATION AND STATES MARINE CORPORATION OF

DELAWAREApPLICATION FOR OPERATING DIFFERENTIAL SUBSIDY

ON THEIR TRlGONTINENT PACIFIC COAST FAR EAST AND GULEj
lfEDlTEHRANEAN SERVICES

No 8 57 Sub No 1

No S 57 Sub No 2

STATES MARINE CORPORATION AND STATES MARINE CORPORATION OF

DELAWAREApPLICATION FOR WRITTEN PERMISSION UNDER SECTION
805 a lfERCHANT MARINE ACT 1936

Submitted September 30 1958 Decided February 16 1959

Section 605 c of the Merchant Marine Act 1936 as amended found not to

interpose a bar to the granting of an operating differential subsidy contract

to States Marine Corporation and States Marine Corporation of Delaware

for the operation of vessels 1 in their tricontinent service a to the

extent of 12 to 24 direct annual sailings on Trade Route No 12 and an

additional 12 annual sailings on the route topping off in California b

to the extent of 12 to 24 direct annual sailings on Tr de Route No 22

and an additional 24 annual sailings topping off in California c to the

extent of 14 to 17 annual sailings on Trade Route No 23 and d to the

extent of 24 to 36 annual sailings on Trade Routes Nos 26 A B all

topping off on Trade Routes Nos 5 6 7 8 9 and 11 with the privilege
of lifting cargo at Hawaii for discharge iIi Europe 2 in their Gulf

Mediterranean service to the extent of 12 to 24 annual sailings on Trade

Route No 13 and 3 in their transpacific service a to the extent of

18 to 24 direct annual sailings on Trade Route No 29 b to the extent

of 6 to 12 annual sailings on Trade Route No 30 and c to the extent

of 12 to 24 annual sailings serving both Trade Routes Nos 29 and 30

half to sail last from a Trade Route No 29 port and the other half to

sail last from a Trade Route No 30 port

Section 605 c of the Merchant Marine Act 1936 as amended found to inter

pose a bar to the award of an operating differential subsidy contract to
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States Marine Corporation and States Marine Corporation of Delaware for

1 inbound service on Trade Route No 30 from the Far East to the Pacific

Northwest with vessels other than those which sailed outbound on Trade

Route No 30 2 inbound service to Hawaii from the Far East 3 in

bound service to the Gulf froIn Europe on lrade Route No 21 in the tn

continent service and 4 service between the Gulf and the Azores on

Trade Route No 13 sailings
The continuation of 1 a Pacific Atlantic lumber service to the extent of 24

to 36 annual sailings and 2 a Pacific Gulf intercoastal service to the

extent of 14 to 17 eastbound sailings and 24 westbound sailings by States

Marine Corporation and States Marine Corporation of Delaware when and

if subsidy is awarded found not to result in unfair competition to any

person firm or corporation operating exclusively in the domestic coast

wise or intercoastal service and not to be prejudicial to the objects and

policy of the Merchant Marine Act 1936 as amended Written permis
sion for the continuation of these services will be granted in the event

sub idy is awarded

Isthmian Lines Inc and its predecessor in interest found to have been en

gaged continuously in the Atlantic Hawaii leg of its Atlantic Gulf Hawaii

service since 1935 and the continuation of the Gulf Hawaii leg of the serv

ice found not to result in unfair competition to any person firm or cor

poration operating exclusively in the domestic coastwise or intercoastal

service and not to be prejudicial to the objects and policy of the Merchant

Marine Act 1936 as amended Written permission for the continuation

of the Atlantic Gulf Hawaii service by Isthmian Lines Inc will be granted
in the event a subsidy contract is awarded States Marine Corporation and

States Marine Corporation of Delaware

H e1 man Gokbnan Elkan Turk bving Zion George F Galland

and Robert N Iharasch for applicant
Warner W Gardner Lawrence W Hartman and Vern OYUlntry

man for American President Lines Ltd and American Mail Line

Ltd Odell Kominers and J Alton BmJer for Pacific Far East Line
Inc Lykes Bros Steamship Co Inc and Weyerhaeuser Steamship
Company David P Dawson Robert E Kline Jr and Russell T Weu

for United States Lines Company and Moore McCormack Lines Inc

Albert F Ohrystal for Moore McCormack Lines Inc James L

Adams Tom Killefer Harold E Mesirow and Gordon L Poole for

States Steamship Company Pacific Transport Lines Inc and Pa

cific Atlantic Steamship Co Oarl S Rowe Frank B Stone and

William Oaverly for American Export Lines Inc Alvin J Rockwel

and Willis R Deming for Matson Orient Line Inc Sterling F

Stoudenmire J1 for Waterman Steamship Corporation and Pan

Atlantic Steamship Corporation Wade W Hollowell for Mississippi

Valley Association Oyrus Guidry for Board of Commissioners 01

the Port of New Orleans Richard B Swenson for Gulf Ports As

sociation Inc and Thomas J White for The Commission of Public

Docks of tJle City ofPortland Oregon interveners
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Robert E Mitchell Edward Aptaker and Robert J Blackwell as

Public Counsel
REPORT OF THE BOARD

CLARENCE G MORSE Ohairman BEN H GUILL Vice Ohai1 man

THOS E STAKEM JR Member

By THE BOARD

This is a proceeding under section 605 c of the Merchant Marine

Act 1936 as amended the Act 46 V S C 1175 c to determine

whether the provisions of that section interpose a bar to the award

of an operating differential subsidy contract to States Marine Cor

poration and States Iarine Corporation of Delaware SML joint
applicants and under section 805 a of the Act 46 D S C 1223 a to

determine whether written permission should be granted applicant
and its wholly owned subsidiary Isthmian Lines Inc Isthmian

to continue certain domestic operations
The application seeks subsidy for an aggregate of 108 minimum

and 168 maximum annual sailings over many trade routes embraced

in three distinct services 1 a tricontinent service 2 a transpacific
service and 3 a Gulf Mediterranean service 1 The tricontinent
service covers westbound outbound sailings on Trade Routes Nos

12 and 22 with top offs on Trade Route No 29 and eastbound in

bound sailings on Trade Route No 30 and outbound sailings on Trade

Routes Nos 23 and 26 A and B with top offs at North Atlantic ports
on Trade Routes Nos 5 6 7 8 9 and 11 whence the vessels return

to Atlanticand Gulf ports
The tricontinent service Applicant seeks a minimum of 60 and a

maximum of84 annual subsidized sailings in this service Westbound
it proposes 1 12 to 24 direct outbound sailings on Trade Route No

12Atlantic coast ports to ports in the Far East plus an additional

12 outbound sailings on the route which will top off at California

ports Trade Route No 29 and 2 12 to 24 outbound sailings on

Trade Route No 22 Gulf ports to ports in the Far Eastplus an

additional 24 outbound sailings which will top off at California

ports 2 On these sailings from both the Atlantic and the Gulf

applicant desires the privilege of calling at ports in the Canal Zone

the west coast of Mexico and Okinawa

Eastbound after returning its vessels to the Pacific Northwest on

Trade Route No 30 some in ballast and some with cargo SML pro

poses 24 to 36 outbound sailings per year on Trade Routes Nos 26

A and B Pacific coast ports to the Vnited Kingdom and Eire and to

1 Applicant does not seek subSidy for its Pacific Mediterranean service which it proposes

to continue in the event the instant application is granted
J These salllngs it is proposed also will provide a westbound Gulf Pacific intercoastal

service infra
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ports in the Havre Hamburg range all topping off at North Atlan
tic ports carrying outbound cargo on Trade Routes Nos 5 6 7 8 9
and 113 A service on Trade Route No 23 Pacific coast ports to
Havana with a minimum of 14 and a maximum of 17 outbound an

nual sailings per year also is proposed 4 Applicant proposes that its
tricontinent vessels after discharging cargoes in Europe return to
North Atlantic and Gulf ports with cargoes for those areas and the
Pacific coast Inbound to the Gulf the vessels would traverse Trade
Route No 215

The pattern of applicant s operations is further evidenced by the
fact that its eastbound intercoastal services Pacific Atlantic lumber
trade and Pacific Gulf trade the eastbound service of the latter in
conjunction with the proposed outbound eastbound Pacific coast
to Havana service on Trade Route 23 are vehicles for the positioning
of the vessels on the Atlantic and Gulf coasts for the commencement
of westbound outbound tricontinent sailings Trade Routes Nos
12 and 22

Transpacific service A minimum of 36 and a maximum of 60
subsidized sailings per year are proposed for this service Applicant
intends a minimum of 18 and a maximum of 24 direct sailings on

Trade Route No 29 California to theFar East a minimumof 6 and
a maximum of 12 direct sailings on Trade Route No 30 Pacific
Northwest ports to the Far Eastand a minimum of 12 and a maxi
mum of 24 additional sailings serving both routes half to sail last
from aCalifornia port and the other half to sail last from a northwest

port In conjunction with these services the privilege is sought to
make calls at ports on the west coast of Mexico Okinawa and Brit

ish Columbia Some inbound service is proposed to be in addition

to that proposed to the Pacific Northwest with tric ntinent vessels
Inbound service is proposed from the Philippines on these routes but

only limited outbound service to the southern Far East

Gulf Mediterranean service Subsidy is sought for a minimum of
12 and a maximum of24 annual sailings on Trade Route No 13 with
the privilege of making calls at east coast of Mexico ports the West
Indies and the Azores

D07J1estic operations Section 805 a permission is sought for 1
the continuation of applicant s Gulf Pacific intercoastal service 14
to 17 sailings eastbound with tricontinent vessels in the Pacific Ha

8 SML requests the privilege on these sa1l1ngs of lifting Hawallan cargo destined for
Europe and calling at the west coast of Mexico the Canal Zone and Iceland

These sailings also will provide an eastbound Gulf Pacific intercoastal service lnlra
II No outbound service is offered on Trade Route No 21 but it is proposed to traverse

this route from Europe to the Gulf in order to position certain of the vessels for the out
bound westbound Trade Route No 22 saUings in the tricontlnent service and to carry

some inbound European cargo to the Gulf
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vana trade and 24 sailing westbound to be accomplished with Gul
Far East tricontinent vessels topping off in California 2 the con

tinuation of applicant s intercoastal lumber serviceabout 2 to 3

sailings per month which provides Atlantic coast positioning of
some of the tricontinent vessels for outbound Trade Route No 12

sailings and 3 continuation of Isthmian s Atlantic GulfjHawaii
service a self contained entity

Applicant also proposes the free interchange of its vessels among
the several services

Applicant has operated to a considerable extent with chartered

vessels if subsidized it proposes to replace them with suitable owned

vessels

American President Lines Ltd APL American Mail Line Ltd

AML Lykes Bros Steamship Co Ino Lykes Moore McCor
mack Lines Inc Mormac Pacific Far East Line Inc PFEL

Pacific Transport Lines Inc PTL States Steamship Co States 6

United States Lines Company U S Lines Mississippi Valley As

sociation Board of Commissioners of the Port of New Orleans Gulf
Ports Association Inc 7Matson Orient Line Inc 8 Waterman Steam

ship Corporation S American Export Lines Inc Export 9 and the

Commission of Public Docks of the City of Portland Portland

Docks intervened in the 605 c portion of the proceeding
APL AML and States operate in the transpacific trades and op

pose so much of the application as pertains to transpacific operations
including the California top offs in the tricontinent service Lykes
operates on Trade Routes Nos 21 22 and 13 as they are involved

here and opposes the application for subsidy on those routes Lykes
also contests the proposed California top offs as well as the essentiality
of the tricontinent service and alleges that an unlawful agreement
between SML and Bloomfield Steamship Company Bloomfield dis

qualifies SML from receiving subsidy U S Lines and Mormac op

pose the proposed Atlantic top offs with tricontinent vessels operating
in the Pacific AtlanticjUI Europe trad and Portland Docks seeks

direct transpacific service from that port
In the 805 a portion of the proceeding interveners include Weyer

haeuser Steamship Company Weyerhaeuser Pacific AtlanticSteam

ship CO 10 PTLr and PFEL 10

e PTL and States have merged since this proceeding was instituted both w1ll be re

ferred to as States
7 Its motion to withdraw was granted
8 Matson Orient oftered no evidence Waterman submitted traffic figures only
8 Export contends that the continuation of SML s un8ubsidized west coast Mediterranean

service with Atlantic top ofts would somehow prejudice Export This contention is not
eorn1zable in a 605 c proceeding and no further reference w1l1 be made to it

20 Presented no eYldence
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The examiner issued a recommended decision in which he concluded

that the provisions of section 605 c of the Act do not interpose a bar

to the award of subsidy to SML for the services proposed save thepro
posed California top ofts on westbound tricontinent sailings provided

1 applicant is not permitted to enjoy sailing spreads materially
larger than those of its competitors 2 applicant is required toserve

the Philippines to the same extent as its subsidized competitors on

the routes and 3 inbound services be provided tothe same degree that
other subsidized competitors provide it except that with reference

to vessels retulning to the Pacific Nortllwest only sailings originating
in that area should be permitted to move inbound cargoes to the
N ortllwest He also concluded that rritten permission for the con

tinuation ofdomestic services should be granted
Exceptions to the recommended decision were filed by applicant

APL AML PFEL States Weyerhaeuser U S Lines Mormac Ex

port and Lykes and replies thereto were filed Oral argument was

Iiilheld before the Board on September 30 1958 Contentions and argu
ments of the parties not specifically discussed herein have been con

sidered and have been found not to be related to material issues or

supported by the evidence

DISCUSSION

The only issues are whether the provisions of section 605 c of the
Act interpose a bar to the award of subsidy to SML with respect to its

application and whether under the provisions of section 805 a of the
Act written permission should be granted authorizing the continuance
of certain domestic operations in the event subsidy is awarded

Under the first clause of section 605 c we may conclude that the pro
visions thereof do not interpose a bar to the award of subsidy if the

record dictates that the service already provided by U S flag vessels
other than those of applicant on the route or routes involved is inade

quate to carry a substantial portion of our foreign commerce arid that
in the accomplishment of the purposes andpolicy of theAct additional
vessels ofU S registry should be operated on the route or routes The

second clause of the section is concerned with whether applicant is

conducting an existing service If the service is existing within the

meaning of the section and the award of subsidy for such service

would not unduly advantage applicant or unduly prejudice its U S

flag competitors the section would not interpose a bar to the award

of the subsidy And even if undue advantage or undue prejudice
would result from the award of subsidy we may conclude nevertheless

that the provisions of the section do not interpose a bar to the award

of subsidy if the record supports a finding that the trade or trades are

5 F M B
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inadequately served by other U S flag operators and that in the ac

complishment of the purposes and policy of the Act additional U S

flag vessels should be operated on the route or routes

Under section 805 a we must determine whether the continuation
of the domestic services for which permission is sought 1 would re

sult in unfair competition to any person firm or corporation operating
exclusively in the coastwise or intercoastal service or 2 would be

prejudicial to the objects and policy of the Act unless applicant quali
fies under the grandfather clause of that section in which case the

permission to continue theservice must be granted
The application and the record here made then will be measured in

the light ofthe standards set out in sections 605 c and 805 a Con

tentions and arguments which do not fallwithin their purview will not

be considered It is well settled that a favorable 605 c determination

does not of itself result in a subsidy contract Matson Orient Line

Inc Subsidy Route 12 5 F MB 410 1958 and precedent to any
award the Board must make other determinations with respect to the

ftpplication under othersections of the Act We are not here concerned

with issuesproperly within the scope ofother sections ofthe Act which

have been injected into theproceeding e g the alleged unlawful agree
ment between SML and Bloomfield vessel interchange sailing spreads
and round voyages

Tricontinent service Since this service encompasses several trade

routes it is necessary that the 605 c standards be met as to each route

The first to be considered is the proposed service on Trade Route No

12Atlantic to Far East SML proposes from 12 to 24 direct sailings
on this route plus an additional 12 sailings which will top off in Cali
fornia Between 1952 and 1955 the liner commercial outbound move

ment on this ro te increased from 961 000 long tons to 1 722 000 long
tons U S flag participation in the movement has not kept pace with

the offerings actually declining from 19 percent in 1952 to 16 percent
in 1955 There is no evidence to indicate that liner commercial offer

ings on the route in the foreseeable future will not remain at least

at their 1955 level This application was pending at the time of the

Board s decision in Matson Orient supra where it was noted that

the granting of all pending applications pertaining to this

service would amount to about 52 percent U S flag vessel participation
assuming that there is no increase in the liner cargo offerings in the
future Inview of the ability ofU S flag vessels to capture offerings
in this trade as evidenced by the high space utilization of such vessels

and the inability of other U S flag carriers to carry an appreciable
amount of applicant s commercial carryings in 1955 SML carried

12 326 long tons of liner commercial and 49 261 long tons of bulk
F M B
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commercial we conclude that U S flag participation on Trade Route

No 12 is inadequate and that in the accomplishment of the purposes
and policy of the Act additional vessels should be operated thereon

vVe have no need therefore to discuss applicant s contention that its

service on the route is existing
In connection with applicant s proposed Trade Route No 12 leg we

note that chiefly outbound service is contemplated and that 12 sailings
are to include California top offs There is a substantial inbound

movement on Trade Route No 121 740 000 long tons inbound as com

pared to 1 722 000 long tons outbound in 1955 and if subsidy is

awarded the Board under other sections of the Act may well insist

upon substantial inbound service being rendered by vessels on the

route The California top offs proposed to be made in conjunction
with Trade Route No 12 vessels are considered infra

U S flag participation in the offerings on Trade Route No 22

although substantial would be inadequate without the contribution
of SML Both liner and bulk commercial offerings materially in

creased between 1952 and 1955 liner from 509 000 long tons to 1 451

000 long tons ahd bulk from 514 000 long tons to 1 666 000 long tons

Liners have carried large amounts ofbulk cargoes in this trade phos
phate rock soya beans wheat rice and corn Disregarding the bulk

movement and without the contribution made by SML118 000 long
tons in 1955 accounting for over 30 percent of the U S flag liner
commercial movement the trade would be inadequately served by
U S flag vessels In 1952 American flag vessels handled 57 percent
of the liner movement After slight declines in 1953 and 1954 they
again carried 57 percent of the inuch larger movement in 1955 The
low level of U S flag vessel free space Lykes the principal carrier
in the trade had less than 2 percent free space during the 19521955

period indicates that without SML s contribution U S flag partici
pation would be considerably less than 50 percent

SML proposes that 24 of its Trade Route No 22 sailings top off in
California These top offs are to be made on sailings which provide
the westbound leg of the Gulf Pacific intercoastal serv ice and since

they constitute sailings on Trade Route No 29 they will be considered
hereinafter with the proposed transpacific services At this juncture
it is sufficient to say that section 605 c of the Act does not interpose
a bar to the award of subsidy to applicant for 24 to 36 annual sailings
on Trade Route No 12 and for 36 to 48 annual sailings on Trade
Route No 22 in the tricontinent service

Applicant proposes to return its tricontinent vessels from the Far
East to the Pacific Northwest some in ballast and some with cargo
with the privilege of calling at Hawaii and British Columbia This

leg constitutes an inbound sailing on Trade Route No 30 with respect
F M B



STATES MARINE CORP SUBSIDY TRICONTINENT ETC SERVICES 545

to which SML does not conduct an existing service Further there

is no evidence to support a finding of inadequacy on fhis inbound

route to the extent of 60 tq 84 sajlings over and above those pro

posed in S ML s transpacific service Ve therefore conclude that

section 605 c interposes a baT to the award of a contract to SML
which would include provisions for inbound sailings to the Pacific

Northwest over and above those proposed for its transpacific services
This conclusion should not be construed as a baT to the inbound car

riage of cargoes on such vessels for discharge at Gulf or Atlantic

ports It is a bar however to the carriage of cargoes inbound to

the Pacific Northwest by vessels operating in the tricontinent service

Further as the record fajls to show inadequacy of U S flag service

froflthe Far East to Hawaii and as applicant does not operate an

existing service there section 605 c interposes a bar 111atson Orient

supra For like reasons the same result is required as to the privilege
of serving British Columbia inbound with vessels operating in the

tricontinent s rvi6e
SML proposes that its tricontinent vessels upon return to the Pacific

Northwest have three options while remaining in the tricontinent

service 1 Pacific coast ports to Europe on Trade Routes Nos 26

A and B all topping off at North Atlantic ports with cargo destined

for ports on Trade Routes Nos 5 6 7 8 9 and 11 2 Pacific coast

ports to North Atlantic ports with full loads of lumber and 3

Pacific Gulf eastbound intercoastal service as part of applicant s

Pacific Havana Trade Route No 23 eastbound sailings ll

On Trade Routes Nos 26 A and B a minimum of 24 and a maxi

mum of 36 annual sailings are proposed all topping off at North

Atlantic ports S 1L is the only American flag operator offering a

Pacific to Europe service in this growing trade Liner commercial

offerings almost doubled between 1952 when 457 000 long tons were

carried and 1955 when 886 000 long tons moved A similar increase

was experienced in bulk offerings 306 000 long tons in 1952 to 508 000

long tons in 1955 Since 1 U S flag participation is extremely
low in this trade about 8 percent in 1955 practically all of which

was moved by SML 2 applicant provides the only U S flag liner

service and 3 there is no evidence that the commercial offerings
will not remain at least at the 1955 level during the foreseeable

future we conclude that U S flag service on Trade Routes Nos 26

Aand B is inadequate and that in the accomplishment of the pur

poses and policy of the Act additional vessels should be operated
thereon Section 605 c of the Act does not interpose a bar to an

11 The Pacific Atlantic lumber service and the Pacific Gulf intercoastal service are con

sidered lnJra
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award of subsidy to SML
for

the operation of 24 to 36 sailings per

year on the routes 12

As to the proposed North Atlantic top offs on Trade Routes Nos

26 A and B we find that the routes involved in the topping off

operation Nos 5 6 1 8 9 and 11eastbound sailings from the North
Atlantic are inadequately served and that in the accomplishment of
the purposes and policy of the Act additional vessels should be oper
ated thereon The proposed minimum of 24 and maximum of 36 top
offs would allow SML to lift about 70 000 tons of cargo annually
outbound in these trades Since U S flag participation has been well

below 50 percent 13 since U S flag vessels have a comparatively high
utilization ratio and since these routes enjoy the largest movement of

U S outbound liner commercial traffic we find that in the accomplish
ment of the purposes and policy of the Act additional vessels to the
extent proposed in the application should be operated thereon As
the routes in their entirety are inadequately served section 605 c is

not a bar to either the inbound orthe outbound movement
The outbound inbound ratio on Trade Routes Nos 26 A and B is

about 2 to 1 outbound and while SML does not propose substantial
inbound service on the routes the Board under other sections of the

Act may well insist upon certain inbound service to the Pacific coast
from Europe But that problem is not presented here The rQutes
in their entirety are inadequately served and section 605 c does not

bar the award of subsidy for the operation ofU S flag vessels thereon

The Board is aware that foreign flag vessels in the Pacific coast

Europe trade do not top off at North Atlantic ports and whether a

definitive contract if one be awarded will permit such top ofts or

will restrict thenumber of sailings on which top ofis will be permitted
is an issue to be considered by the Board under other sections of
the Act

Once they are in Europe and after discharging their cargo SML

proposes to dispatch some of its vessels to the Gulf traversing Trade

Route No 21 so as to position them for outbound sailings on Trade

Route No 22 to the Far East It is desired to carry inbound cargo
on these Gulf vessels Since there has been no showing that there is

an existing service on Trade Route No 21 or that the route is inade

Ul Appltcllnt RPpks the prlvnp e of cnmn at Hnwnlf for outhounl1 car oes dpstlnpd for

Europe 26 000 tonwpre movpd by appllcnnt In this trnc1e In 1956 and since It Is the

only US fla operAtor provldln n liner RPrvlcp there sfctlon 605 c does not Interpose
a bar to the rllntln of the prlnf e Thf f1lt thllt section fl05 c Is no hllr howpver
Is not a commitment that the Board will Include It In a contract under section 601 of
the Act

18 Tn 1955 U S fla participatIon In the outbound Itnpr movfment on thpse routes was

48 percent on Trade Route No 5 l1 perr pnt on Trnc1f Routf No 6 ll percent on Trade
Route No 7 16 nprf nt on Trade Route No 8 88 percent on Trade Route No 9 and 31
percent on Trade Route No 11
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quately served section 605 c interposes a bar to such proposal
There is no prohibition however against the carriage of inbound
cargoes on Trade Routes Nos 26 A and B from Europe to the Pacific
coast on vessels sailing from Europe to the Gulf Indeed such service

may be required by the Board under other sections of the Act
On Trade Route No 23 Pacific coast to Havana SML proposes

a minimum of 14 and a maximum of 17 annual sailings eastbound

Applicant offers the only U S flag liner service on the route having
maintained it since late in 1953 It averages 15 sailings yearly
with an average of about 2 300 long tons per sailing The vessels
also provide the eastbound leg of applicant s Gulf Pacific intercoastal

service infra The record supports a finding that Trade Route No 23
is inadequately served by U S flag vessels and that in the accomplish
ment of the purposes and policy of the Act additional vessels should

be operated thereon 1Ve conclude that the provisions of section

605 c do not interpose a bar to the award of subsidy for 14 to 17

yearly sailings in this service Again however the Board may re

quire applicant if subsidy be awarded to provide a westbound in

bound service from Havana to the Pacific coast but that is not an

issue here We will not consider in this proceeding which arises
under sect ions 605 c and 805 a of the Act questions concerning
round voyages undersection 605 a of the Act raised by interveners

Gulf Mediterranean service Applicant proposes a lllinimum of 12

and a maximum of24 sailings on Trade Route No 13 with the privi
lege of calling at ports on the east coast of Mexico eastbound and the
Azores Although U S flag participation in the liner commercial

movement on the route has been high a high of 59 percent in 1952
and a low of 50 percent in 1955 both the liner and bulk commercial
movement have experienced some growth U S flag service would be

inadequate without the carryings of SML In the 19521955 period
SML averaged about 97 000 long tons of commercial cargo per year
and Lykes the major U S flag operator on the route had sufficient

free space to accommodate only about 4 000 additional long tons per
year Without applicant s carryillgs and because of the physicallim
itations of the remaining U S flag lines to accommodate more than
a small fraction of applicant s carryings U S flag participation
would amount to about 42 percent We fmd that the trade is in

adequately served and that in the accomplishment of the purposes and

policy of the Act additional vessels should be operated thereon We

are not impressed with the argument that since the trade is ade

quately served inbound section 605 c is a bar to the award of sub

sidy Outbound carryings amount to 10 times inbound carryings
On this record we find that section 605 c does not interpose a bar of

12 to 24 annual sailings in this service
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As to the privilege of calling at the Azores we cannot find that

SML is conducting an existing service with respect thereto or that

the trade is inadequately served The provisions of section 605 c

therefore interpose a bar to the award of subsidy for this service

Matson Orient supraj Isbrandtsen 00 Inc Subsidy E B Round

the WO1ld 5 F M B 448 1958

Transpacific services As noted applicant proposes a minimum of

36 and a maximum of 60 sailings in its three transpacific services 18

to 24 on Trade Route No 29 6 to 12 on Trade Route No 30 and 12 to

24 on both routes half ofwhich will sail last from California and half

will sail last from the Northwest Too 36 top offs at California are

proposed with tricontinent sailings on Trade Routes Nos 12 and 22

As we said in States Steamship Oo Subsidy Pacific Ooast Fa
East 5 F MB 304 1957

The transpacific foreign commerce of the United States is overwhelmingly
export trade and it is on this basis that applicant s operations and the needs

of thetrades shall be judged

Apart from the California top off sailings SML has averaged 6175

sailings per year in its transpacific services which should be credited

toward its claim of existing service On Trade Route No 29 where

24 to 36 sailings are proposed SML averaged 24 5 direct liner com

mercial sailings per year between 1952 and 1955 14 On Trade Route

No 30 where 12to 24 sailings are sought there wasan annual average
of four such sailings

I5

During the same period SML averaged 33 25

annual sailings which served both routes and the dual range or inte

grated sailings proposed 12 to 24 in number half to sail last from

California and half to sail last from the Northwest are included

above in the totals proposed on each route Although the integrated
sailings demonstrate that 23 5 loaded last in California and 9 75 loaded
last in the Northwest since they served both areas they may be

credited 50 percent to Trade Route No 29 sailings and 50 percent to
Trade Route No 30 sailings Thus SML has established an average
of 41 yearly sailings serving Trade Route No 29 and 20 5 yearly sail

ings serving Trade Route No 30 sufficient to establish it as conduct

ing an existing service within the meaning of section 605 c for its

proposed direct and integrated transpacific trades

It is clear from the record that SML has topped off annually an

average of 39 sailings from California with its Trade Routes Nos 12

and 22 vessels carrying generally slightly less than 400 tons of gen
eral cargo per voyage We find that this average is sufficient to estab

16 Sailings on which four or more tons of general cargo were booked
111 Two direct sa1lings on Trade Route No 80 in 1955 are discounted since they were

made under charter while four sall1ngs which carried only MSTS and bulk cargoes In

1954 are counted in recognition of the nature of the trade
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lish applicant as an existing operator within the meaning of section

605 c as to the 36 proposed California top offs

Whether section 605 c will interpose a bar to the proposed trans

pacific services including the top offs depends upon whether the

granting of subsidy aid to SML for such services would unduly ad

vantage SML or unduly prejudice its American flag competitors on

the route or routes

As we understand the application in the light of this record SML
proposes to carry inbound cargoes as it chooses and to exercise selec

tivity regarding outbound port and area coverage A section 605 c

proceeding affords no such election service descriptions in subsidy
contracts are not measured solely by the application

AML s claim that it would be unduly prejudiced by the inbound

carriage of cargoes on Trade Route No 30 has been removed by the

conclusion that the operation inbound of tricontinent vessels on the
route is barred by the provisions of section 605 c Any prejudice
which AML might suffer by reason of SML s carriage of inbound

cargoes by vessels sailing Olttbound from t1e Pacific Northwest

springs not from the fact of subsidization but from the fact of SM Ls

presence in the field
APL s claim that it would be unduly prejudiced by S ML s ballast

ing many voyages home and proposing only limited service to the

Philippines as well as to other areas in the southern Far East does
not constitute undue prejudice 1Ve do not feel that APL can com

plain in the context of section 605 c that S 1L would be in a better

position than APL if subsidy be awarded merely because SML peti
tions for and might receive something different from that which

APL petitioned for and received To hold that these facts constitute

undue prejudice would result in our requiring that all operators on

any given trade route must receive identical contracts and provide
identical service thereunder If APL and other operators in the

transpacific trades now feel that the service descriptions in their con

tracts do not provide for efficient service their relief if any is to

petition for modificationsof their contracts

Lykes claim that undue prejudice would result from California

top offs wiFh Trade Route No 22 tricontinent vessels is not supported
by the record The allegation of an unlawful agreement between

SML and Bloomfield is beyond the scope of a section 605 c proceed
ing and will not be considered here

We conclude that section 605 c does not interpose a bar to the

award of subsidy to SML for its proposed number of transpacific
sailings including the top offs with tricontinent vessels Under sec

tion 601 a however we may well insist upon a service description
I F M B
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quite different from that contemplated i the application and we may
require all of applicant s Trade Route No 12 and Trade Route No 22

sailings to be direct thereby foreclosing California top offs which are

not barred by section 605 c

Domestio operations In the ev nt a subsidy contract is awarded to

SML section 805 a permission to continue certain domestic opera
tions depends upon whether they would result in unfair competition
to any exclusively domestic operator within the meaning of that sec

tion or whether they would be prejudicial to the objects and policy of
the Act The contention that such operations are baTred by the pro
visions of section 605 a is irrelevant here As we recently said in
T J 1I1cOarthy Steamship oo S3o 805 a Application 5 F MB 531

1959 Section 605 a clearly relates solely to the Board s author

ity to pay subsidy Whether section 605 a does prohibit the pay
ment of subsidy on a particular voyage which includes a domestic

leg is like other issues to be considered by the Board precedent to

the tender of a subsidy contract It cannot be the subject of a colla
teral attack in an 805 a proceeding The requested permission must
be measured here in thelight of the standards set out in section 805 a

Isthmian and its predecessor in interest have continuously engaged
in the Atlantic Hawaii trade since 1935 except for interruptions be

yond their control duringWorld vVar II andIsthmian unquestionably
qualifies under the grandfather clause of section 805 a for written

permission for its continued operation in such trade in the event

subsidy is awarded There is some question as to whether grand
father rights attach to Isthmian s Gulf Hawaii service because the

record discloses that very little westbound service was offered between

1 35 and 1939 It is not necessary for us to resolve this issue here
however since no exclusively domestic operator contends that the

ntinuation of the service would result in unfair competition and it

is apparent from this record that continuation would be in the fur

therance of the objects and policy of the Act 1Ve conclude that in

the event subsidy is awarded section 805 a permission will be

gr nted for the continuation of Isthmian s Atlantic Gulf Hawaii

service

As to the continuation of SJILs Pacific Atlantic lumber service

we find that it would not result in unfair competition to any exclu

sively domestic operator nor be prejudicial to the objects and policy
of the act SML has conducted this service since 1953 as an integral
part of its tricontinent service and under subsidy it proposes about

24 to 36 sailings yearly The record establishes that lumber offerings
have exceeded available vessel space since 1952 that SML carried

186 000 long tons of lumber in 1955 accounting for 12 percent of the

movement and that the growing offerings of lumber have resulted in
5 F M B
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the intercoastal trade becoming unbalanced 1 900 000 long tons

westbound compared to 2 700 000 long tons eastbound in 1955 Inter
vener Veyerhaeuser in addition to its contention that section 605 a

prohibits the continuation of this service if subsidy be awarded claims
that there is no showing that the servi is needed or that it would be

profitable for SML Weyerhaeuser also suggests that the number of
lumber sailings proposed is not determined hence the degree or

competition to which it may be subjected is unknown The foregoing
facts of record answer most of these arguments Section 605 a

issues will be considered by the Board prior to the tender of any
subsidy contract and the number of such sailings will not exceed from
24 to 36 annually

S 1L proposes 24 westbound sailings in its Gulf Pacific inte coastal
service in conjunction with its proposed Trade Route No 22 leg or
the tricontinent service topping off at California and 14 to 17 east

bound sailings in conjunction with its proposed Pacific coast Havana
service Section 805 a permission will be granted for the continua
tion of this Gulf Pacific intercoastal service in the event a subsidy
contract is awarded The record clearly establishes that SML and

its predecessor have continuously operated in this servic since 1935

except during World War II The grandfather clause of section

805 a therefore requires that the permission be granted Although
it is not necessary to consider whether the continuation of the service
after subsidy would result in unrair competition to any exclusively
domestic operator or would be prejudicial to the objects and policy
of the Act the record demands negative answers in both respects
There is no evidence of unfair competition since SML offers the only
general cargo service in the trade a large number of shippers are

served and SML s carryings have been substantial Similarly the
record supports the finding that the continuation of the service would

be in furtherance of the objects and policy of the Act As noted here

inbefore section 605 a questions relating to round voyages are

beyond the scope of this proceeding
On this record we conclude that the provisions or section 605 c

do not interpose a bar to 1 the award of subsidy to SML for its

proposed tricontinent service

a to the extent or 12 to 24 direct annual sailings on Trade

Route No 12 and an additional 12 annual sailings on the route

topping off in California
b to the extent of 12 to 24 direct annual sailings on Trade

Route No 22 and an additional 24 annual sailings topping off

in California
c to the extent of 24 to 36 annual sailings on Trade Routes

Nos 26 A and B all topping off on Trade Routes Nos 5 6 7 8
6 F M B
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I

9 and 11 with the privilege of lifting cargo at Hawaii for dis

charge in Europe and

d to the extent of 14 to 17 annual sailings on Trade Route No

23

2 the award of subsidy to SML for its proposed 12 to 24 annual

sailings on Trade Route No 13 and 3 the award of subsidy to

SML for its proposed transpacific services

a to the extent of 18 to 24 direct annual sailings on Trade

Route No 29
b to the extent of 6 to 12 direct annual sailings on Trade Route

No 30 and

c to the extent of 12 to 24 annual sailings serving both Trade

Routes Nos 29 and 30 half to sail last from ports on each route

We also conclude that the provisions of section 605 c do interpose
a bar to the award of subsidy to SML for 1 its proposed carriage
of inbound cargo to the Pacific Northwest with vessels other than

those which sail outbound on Trade Route No 30 2 its proposed
inbound service to Hawaii 3 itS proposed inbound service to the

Gulf of Mexico from Europe on Trade Route No 21 and 4 its

proposed outbound service to the Azores in conjunction with its pro

posed Trade Route No 13 service

We do not in this proceeding concern ourselves with allegations of

an unlawful arrangement between SML and Bloomfield matters re

lating to SML s proposed flexibility of operations including vessel

interchange and minima maxima sailing spreads and the construction
of the term round voyage as used in section 605 a those matters

along with others are reserved for proper determination under other

sections of the Act

We further conclude that under section 805 a in the event a

subsidy contract is entered into Yith SML written permission will

be granted for

1 the continuation of a Pacific Atlantic lumber service to the

extent of 24 to 36 sailings per year
2 the continuation of a Pacific Gulf intercoastal service to the

extent of 14 to 17 sailings eastbound and 24 sailings westbound
and

3 the continuation by Isthmian of its present Atlantic Gulf
Hawaii service

In the event a contract is entered into this repo t win s rve as the

written permission contemplated under s ction 805 a of the Act

Whether S ML may perform the Pacific Atlantic nd Gul acific

intercoastal services with subsidized vessels is a matter which will be

determined under sections 601 Lnd 605 a of the Act
F M B
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No 11 78

GRACE LINE INC ET AL ApPLICATIONS TO BAREBOAT CHARTER

GOVERNMENT OWNED DRy CARGO VESSELS

SubmittedMay 81 1957 Decided May 31 1957

The Board should find and so certify to the Secretary of Commerce that the

services considered are required in the public interest that such services

are not adequately served and that privately owned American flag vessels

arenot available for charter by private operators on reasonable conditions

and at reasonable rates foruse insuch services

George F Galland and Robert N Kharasch for Grace Line Inc

Walter J Murray Arthur E Tarantino and Paul D Page Jr for

T J J1cCarthy Steamship Company
John J O Oonnor for Isbrandtsen Company Inc

Einar H Orown pro se

Edward Aptaker as Public Counsel

INITIAL DECISION OF EDWARD C JOHNSON EXAMINER 1

This proceeding under Public Law 591 81st Congress was ins i

tuted by the Board s notice of March 14 1957 upon the applications
of Grace Line Inc and others to bareboat charter on an interim basis

certain designated war built ships of the N3S A2 type for employ
ment in general cargo carriage between ports of the Great Lakes and

the Caribbean area and theUnited Kingdom and Continent ofEurope
The specific ships requested are located in the Government s reserve

fleet tWilmington N C 2

1In the absence of exceptions thereto by the parties and notice by the Board tbat It

would review the examiner s initial decision the decision became the decision of the

Board on the date sbown section 8 a of the Administrative Procedure Act and Rules

18 d and 13 h of the Board s Rules of Practice and Procedure

IITbe reserve fleet includes only 11 vessels of this type now owned by the Government

lnd available for charter The remaining 7 are at various reserve fleet anchorages on the

Paciflc Coast The number of NS vessels in existence is less than the aggregate number

Bought by the applicants
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Notice of the hearing was published in the Federal Register of
March 16 1957 and pursuant to such notice certain applicants com

plied with the terms and conditions set forth therein Grace Line Inc
Grace seeks to charter 4 N3 s for the Great Lakes to the Carib

bean area Isbrandtsen Co Inc Isbrandtsen and T J J1cCar
thy Steamship Compa ny l1cCarthy respectively ask for 8 and 4
of these type vessels and propose to operate them between the Great
Lakes and the United IGngdom and Continent of Europe In addi
tion Einar H Crown Crown seeks to charter 2 N3 s for similar
Great Lakes European service s Prior to the hearing United States
Lines Co United States showed some interest in chartering 8 N3 s
for use in the Great Lakes European service No formal applica
tion however was filed as is required by General Order 60 nor were

they represented at the hearings held in Chicago beginning on March
28 1957 In consequence no consideration will be given to this Com
pany s mere prior expressed interest in these vessels

All applications for charter are conditioned on grants of operating
subsidy

The notice of hearing confined the testimony to the statutory issues
set forth in Public Law 591 In pertinent part it provided

to receive evidence with respect to whether the services for which such
vessels areproposed to be chartered arerequired in the public interest and are

not adequately served and with respect to the availability of privately owned

American flag vessels for charter on reasonable conditions and at reasonable
rates for use in such services Evidence will be received with respect to any
restrictions or conditions that may be necessary or appropriate to protect the
public interest in respect of such charters as may be granted and to protect pri
vately owned vessels against competition from vessels chartered as a result of
thisproceeding

At the conclusion of the hearings Grace s counsel requested the Pre

siding Examiner to make from the Bench the necessary statutory
findings under the Merchant Ship Sales Act as amended by PL 591
and cited as reasons therefor that the N3 vessels sought by the various

applicants would be serviceable only during two navigation seasons

1957 and 1958 since the deep channel Seaway is due to open in 1959
and that larger ships would come into use and the N3 vessels would
then have no further utility Further that the navigation season on

the St Lawrence is short that the season is now about to open and the

reconditioning of the N3 s would take time and money that it was

essential that the ships be operated for two years in order to permit
the spreading of the breakout costs over a two year period and that
the Board must act promptly if Grace or anyone else is to use the

ships at all

8 While Crown submitted a skeletal supplement to the form of appltcation requIred under
General Order 60 Crown bas not flIed a basIc appltcation as requIred by General Order 60
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In recognition of these circumstances decision was then rendered

summarizing theevidence in support thereof finding
1 That the services under consideration were in the public interest

2 That such services werenot adequately served and

3 That privately owned United States flag vessels were not avail

able for charter from private operators on reasonable conditions and

at reasonable rates for use in such services and stating that the afore
mentioned findings and conclusions would be supported in due course

by a formalwritten memorandum
The above ultimate findings with the record transcript were trans

mitted to the Board in memorandum form on April 15 1957 for such

action as the Board might desire to take My formal basic findings
and conclusions in more detailed fashion follow

GRACE LINE INC

Trade Route 33

Grace through its Executive Vice President T B Westfall testi

fied that the Company is an established carrier and has for many years
operated vessels between the Caribbean area and the United States
Atlantic ports It seeks to charter four 4 N3 s named in its appli
cation and located at Wilmington N C for use on the Great Lakes
Caribbean route4 The service proposed will connect Chicago Mil

waukee Detroit and Cleveland plus Toronto and Montreal with

ports on the North coast of Colombia and Venezuela and ports in the

Netherland Antilles No United States flag service is presently pro
vided between the GreatLakes andthe Caribbean andthe only service
of any kind is furnished by two foreign flag carriers 5 which cannot

accommodate all shipments with the result that cargo must be shipped
to seaboard ports for transfer to ocean carriers

There was abundant evidence from numerous witnesses represent
ing shippers ports public bodies as well as private associations and
institutions indicating that the service proposed by Grace would re

lieve a shipping bottleneck for firms exporting from the Great Lakes
to the Caribbean areas where the present service is inadequate as to

frequency of sailings regularity dependability and vessel capacity
The ports ofVenezuela and Colombia offer a natural outlet for a wide

variety ofmid western products originating in the Great Lakes region
An impressive list of industrial goods and other high rated items are

presently being and will be shipped to Latin America agricultural
On April 8 1957 sbortly after tbe bearIngs In CbIcago were concluded tbIs route was

tentat1v ly desIgnated as essentIal under Sec 211 of the Merchant MarIne Act 1936 20
F it2646

II Ahlmann Transcartbbean LIne German flag and Saguenay TelDiInals Ltd Norwe
gfan a

5 F M B



556 FEDERAL MARITIME BOARD

machinery animal by products auto parts automobiles canned meats

chemicals drugs electrical equipment paint paper and glass products
refrigerators power shovels and cranes rubber crude and finished

products seeds steel tractorsthe list is a long one Many exporters
who are using Great Lakes shipping services now find that rates are

lower than rail ocean rates and that there are savings in handling
costs Others report that they do not use Great Lakes overseas ship
ping because of poor and irregular service inadequate port facilities
and because no American ships are available In addition substan

tial cost savings for shippers can be had by reducing inland transpor
tation charges now incurred in shipping exports from midwestern

origins to seaboard for loading aboard ocean vessels Then too the

service proposed will expedite collection procedures by permitting ex

porters to obtain more promptly their on board bills of lading against
which letters of credit are payable reduce total freight charges for

certain shippers and enable others to effect savings by doing away with

export packaging
Since the N3 s are not usable as is Gracehas inspected the ships and

made a survey of necessary repairs and modifications They estimate

it will cost about 600 000 to get them in shape for use and take six

weeks to do the job Grace proposes to operate the ships on a 5456

day turnaround affording fortnightly service in a range of 1417

sailings during a fullseason

ISBRANDTSEN COMPANY INC

Trade Route 326

Isbrandtsen s Executive Vice President Matthew S Crinkley a man

with wide lmowledge and extensive experience in steamship line oper
ations of a world wide nature testified that his company wanted eight

8 N37 ships for two services one involving four ships to the United

J ingdom and Continental ports and in another service four ships for

use between Great Lakes and the Continent twice a month in each in

stance lIe further stated that no one was in a better position
to get hold of these vessels and get them into operation sooner

or more economically thau the Isbrandtsel Company Trade

Route 32 over which the company proposes to use the vessels for oper
ation during the interim period until the Seaway is fully open has

been declared essential 1any witnesses for Grace also spoke in favor

e The Great Lakes European service has been determined by the Maritime Administrator

to be an essential foreign trade route FR Vol 21 No 31 pg 1060 February 15 1955
1 The four specific N3 type vessels appUed for by all appUcants except Crown who

requests any 2 N3 type ships located on the East Coast at Wilmington NC are S8

Kolno SS Kowel SS James M1ller and S8 George Croker Isbrandtsen asks for four

4 additional vessels from the reserve fleets on the West Coast of the United States
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II

of the other applications for ships to be used on Trade Route 32
Isbrandtsen relies in parton a Febr ary 9 1956 release oftheMaritime

Administrator with an accompanying Press Release to support its

position Exhibit 16

The Maritime Administration estimated that during the perioq of shallow
draft approximately 8 or 9 small shallow draft N3S A2 or similar type freight
ers would provide the minimum sailing requirements of the newly designated
Trade Route and that in1959 and in subsequent years after deep draft passage
Is provided approximately 18 to 26 fast at least 18 knot or equivalent freight
ers would be required to provide 11 to 16 sailings per month on theroute These

It was indicated would possibly be divided into 8 to 12 sailings per month to

the United Kingdom Atlantic Europe area and approximately 3 to 4 Iailings per

month to theBaltic Scandinavian area

In Background Information for the Press accompanying the re

lease the Administrator also stated

Great Lakes Overseas traffic formany years has been moving between various

ports in the Great Lakes St Lawrence River basin and several foreign areas

Some cargo moves between Great Lakes ports and ports in theMediterranean

and smaller amounts move between the Great Lakes and the Caribbean and the

West Coast of Africa However as the Great Britai Ireland Atlantic Europe
area is the most important attention has been centered on this area which for

convenience is termed Wesfern Europe

Traffic on the Great Lakes Western Europe route compries not only cargoes

moving through United States Great Lakes ports but also cargo moving through
Canadian ports on the Gr at Lakes and on the St Lawrence River west of

Montreal During the last decade thetraffic trend in Great Lakes overseas ship
ping has een deCidedly upward with the result that total carryings in dry
cargo ships which exceeded one half million tons in 1953 and 1954 was four to
five times larger than in 1948 The great majority of the cargo moved between
the Great Lakes and West rn Europe

The Great La es Western Europe route is primarily a general cargo route and

indications are that with the opening of the Seaway general cargo will be car

ried in increasing amounts supplemented by part cargoes of grain moving as

bottom cargo to fin out the deep draft freighters

The evidence clearly indicates that large portions of thecargo which

originates in the Great Lakes area will move directly by water out of
the Lakes rather than by rail to the North Atlantic for transshipment
by waterto foreign areas

There are no American flag vessels in service on Trade Route 32
and the only ships available for this interim service are the N3 ships
in the Government l y up fleet The testimony adequately discloses
that the service by the foreign flag ships engaged is not adequate
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T J MCCARTHY STEAMSHIP COMPANY
II

Trade Route 32

While McCarthy has never engaged in foreign trade this Company
has nevertheless had extensive experience in transporting freight and

has for a great many years successfully operated steamships on the

Great Lakes The President of the Company Daniel J McCarthy
stated that he hoped to get four 4 of the ships and place them in

service on Trade Route 32 from the Great Lakes to the North Atlantic

European ports ofAntwerp Rotterdam and Hamburg with the priv
ilege of calling at Bremen and LeHavre The Company further re

lies on the February 9 1956 release by the Maritime Administrator in
which it is shown that the Great Britain Ireland Atlantic Europe
area is most important as a cargo area and in which the Maritime

Administrator stated

In taking this action we have given careful consideration to economic and na

tional defense factors We are expressing here our faith in the traffic possi
bilities of the future not only for the post Seaway period which will begin in

1959 after completion of this great project but also for the interim period from

1956 to the opening of the Seaway in1959

The Federal Maritime Board and the Maritime Administration of the U S

Department of Commerce will do everything within the law to encourage estab

lishment at an early date of liner service for this essential route by ships of

United States Registry

At present no American flag vessels operate between the Great
Lakes and Western Europe Foreign flag vessels provide all of the

service now available The government owned N3 s sought by the

applicants for charter are the only American flag vessels available for

use in the above described services since the draft of these ships is

adequate to permit navigating the canal between the Great Lakes and

the Saint Lawrence River There are no privately owned American

flag ships available for charter on reasonable rates and conditions by
ny of the applicants

EINAR H CROWN

Trade Route 32

Crown s application states that hewants to bareboat charter two 2

of the N3 s for a 5 year period for use on Trade Route 32 between the

Great Lakes ports and those ofNorthwest Europe and with a

port on the lower Mississippi during the closed season on the Great

Lakes 15 November to 15 April for the transfer to and from barges
o F M B
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to maintain continuous service to and from Chicago and other Great
Lakes ports

Applicant who has been in the importing business for thepast 25 or

30 years does not operate any ships at the present time nor does the
record indicate that he has in the past operated any vessels This ap
plication like the others is conditioned upon receiving subsidy yet
the only subsidy application by the Crown interests to date wasdrawn

up on behalf of a company to be named Corydon and Ohlrich not yet
in existence and the application itself had not been formally sub
mitted at thetime ofclosing the Chicagohearings

Each applicant through its learned counsel contends that it has met
the three requirements of P L 591 Public Counsel agrees and sug
gest that there are no particular considerations involved in the pro
posed operations that require the imposition of restrictions or

conditions

FINDINGS CERTIFICATION AND RECOMMENDATION

Upon consideration of the facts adduced in the record and the evi
dence summaries hereinbefore set forth it is concluded and found
and the Board should find and certify to the Secretary ofCommerce

1 That the services in which N3 s are proposed to be used on Trade
Routes 32 and 33 are in the public interest

2 That the services in which the vessels are to be operated are not

adequately served and

3 That privately owned American flag vessels are not available for
charter on reasonable conditions and at reasonable rates

TERMS AND CONDITIONS

The notice of hearing contemplates the receipt of evidence bearing
on any restrictions or conditions that may be necessary to protect the

public interest in respect to suh charters as may be granted and to

protect privately owned vessels against competition from vessels char
tered as a result of this hearing The record is without evidence

suggesting the need for the imposition of any conditions or restric
tions to protect private vessel owners In fact no competitive Ameri
can flag interests are involved nor do there appear to be any other

special considerations which would justify any conditional recommen

dations to the Administrator by the Board and none are madeherein
F M B
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DEPARTMENT OF COMMERCE
MARITIME ADMINISTRATION

No S 77

OCEANIC STEAMSHIP COMPANy ApPLICATION FOR WRITTEN PERMIS
SION VNDER SECTION 805 a MERCHANT MARINE ACT 1936

Submitted April 2 1958 Decided April 2 1958

Charter by Matson Navigation COInpany to States Marine Corporation of

Delaware of the SS Hawaiian Fisherman or similar substitute for a single
oneway intercoastal voyage from Seattle Washington to United States
Gulf and North Atlantic ports with a full load of lumber found not to result
in unfair competition to any per on firm or corporation engaged exclu

sively in the coastwise or intercoastal service or to be prejudicial to the

objects and pOlicy of the Merchant Marine Act 1936 as amended

Willis R Deming and Alvin J Rockwell for applicant
M a1Vin J Ooles for American Tramp Shipowners Association Inc
Robert E Mitchell Edward Aptaker and Edward Sclvmeltzer as

Public Counsel

REPORT OF THE MARITIME ADMINISTRATOR

By THE ADMINISTRATOR
This proceeding arises out of an application filed on March 19

1958 by Oceanic Steamship Company Oceanic which seeks written

permission under section 805 a of the Merchant Marine Act of 1936
as amended 46 U S C 1223 the Act 1 to permit its parent organ
ization Matson Navigation Company Matson to charter the latter s

owned 0 3 vessel SS Hawaiian Fisherman or a similar substitute
owned vessel to States Marine Corporation of Delaware States
Marine for a single one way intercoastal voyage from Seattle Wash

ington to United States Gulf and North Atlantic ports with a full
load of lumber to commence on or about April 2 1958

American Tramp Shipowners Association Inc ATSA filed a

telegram protesting grant of the application and requesting 4earing
I Section 805 a 18 set forth In theappendix
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and leave to intervene There was no other opposition to the appli
cation

After hearing and oral argument on April 2 1958 written permis
sion under section 805 a of the Act was granted to Oceanic for its

parent corporation Matsonto make the charter requested it having
been found that such permission would not result in unfair competi
tion to any person operating exclusively in the coastwise or intercoastal

trade or be prejudicial to the objects and policy of the Act The per
mission was based upon the following findings and determinations

Oceanic holds an operating differential subsidy agreement with the

Federal Maritime Board for operation on Trade Route No 27 It

is holly owned by Matson an unsubsidized carrier operating in the

United States Hawaii trade States Marine operates various unsub
sidized services in the foreign commerce of the United States including
a service between the Gulf California and the Far East

Sometime prior to March 19 1958 States Marine sought to charter

a C 3 type vessel for a single intercoastal voyage from Seattle to

United States Gulf and North Atlantic ports with a full load of lum

ber the vessel to continue on charter in States Marine s berth service
from Atlantic Gulf and California ports to the Far East for dis

charge at Japan Korea and Formosa An employee of StatesMarine

presented as a witness by Matson testified that States Marine has a

certificate of public convenience and necessity from the Interstate

Cpinnierce Commission for intercoastal carriage of cargoes from Pa
cific coast ports to United States Gulf and Atlantic ports Loading
of the lumberwas to be in early April

Victory Carriers Inc a tramp operator Victory offered to States
Marine the Nq1thwestern Victory for this charter The offer was

turned down because the capacity of a Victory ship would be inade

quate for charterer s requirements for both the intercoastal lumber
movement and the Atlantic Gulf California Far East voyage

On March 19 1958 States Marine entered into a charter with Matson
for the latter s own 03 type vessel Hawaiian Fishe1m ri The
charter isa time form for 100 days at 225 000 00 lump sum hire early
April loading redelivery to be at a Pacific coast port or Hawaii at
owner s option The charter was conditioned on approval by the
Federal Maritime Board and or Maritime Administration

Victory had offered the N O1thwestern Victory to States Marine and
suoh vessel had been in position on the west coast for delivery in early
April t had b en tend red at a rate slIghtly higher than 50 900 per
month As previously noted States Marine refused this offej because
of the iiuideq acy of the Victory type vessel

5 M A
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On March 31 1958 two days before the hearing the Northwestern
Victary had been chartered for a voyage from the Gulf and at the r

time of hearing was being moved under ballast from California to t

be in position for the charter The record fails to show whether the
charter was more favorableor less favorable than the charter to States
Marine might have been

At approximately the same time States Marine was armngjng
the charter of the HOIWaiian Fisherman from Matson one of its
owned vessels the Golden State a C2 type vessel was fixed for acoal
charter from the west coast to Korea The record fails to show that
the Nortlvw8stern Victory or any other tramp vessel was offered for

the Korean coal charter or that any tramp vessel was in fact deprived
of su h cargo because of the Golden State charter The Executive

Secretary of ATSA who also appeared for Victory a member of
ATSA knew of no tramp ships in layup on the west coast

DISCUSSION AND CONCLUSIONS

ATSA concedes that under section 805 a of the Act it is not
entitled to protection from unfair competition as a person firm or

corporation operating exclusively in the coastwise or intercoastal serv

ice It contends however that the charter to StatesMarine would be

prejudicial to the objects and policy of the Act and that it thus

is entitled to the protection of the section Its position is that the

privately owned United States flag tramp fleet is a large and vital

part of the American merchant marine and that to permit the

present charter would deprive an unsuhsidized United States flag
privately owned tramp vessel of needed cargoes which would be

prejudicial to the objects and policy of the Act
Upon this record there is no showing that Victory or any other

tramp operator could be prejudiced by the grant of permission for
charter here sought Victory s Northwestern Victary was refused
booause of the inadequacy of capacity for charterer s requirements
it had in fact been chartered from the Gulf under conditions which

mayor may not be more advantageous than the States Marine charter

might have been at the time of hearing it was unavailBble for the
charter here under consideration and no other United States flag
tramp vessel appears to have been available As to the charter of
the Golden State for the movement from the Pacific coast to Korea
the record fails to show whether any tramp operator offered for that
charter or was in fact even interested

At the time of hearing the parties were informed that decision
would be reserved as to whether ATSA or Victory was a person
firm or corporation having any interest in such application with the
right to intervene
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Having determined from the record however that no prejudice
could result to the protesting parties from the grant of permission
for this charter it is unnecessary to decide the interest question
6HA
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ApPENDIX

Section 805 a of the Merchant Marine Act 1936 s alD nded
It shall be unlawful to award orpay any subsidy to any copt Gtor

under authority of title VI 01 this Act or to charter any vessel to any
person under title VII of this Act if said contractor or charterer or

any holding company subsidiary affiliate or associate of such con

tractor orcharterer or any officer director agent or executive thereof
directly or indirectly shall own operate or charter any vessel or ves

sels engaged in the domestic intercoastal or coastwise service or own

any pecuniary interest directly or indirectly in any person or con

cern that owns charters or operates any vessel or vessels in the do
mestic intercoastal or coastwise service without the written permission
of the Commission Every person firm or corporation having any
interest in such application shall be permitted to intervene and the
Commission shall give a hearing to the applicant and the intervenors
The Commission shall not grant any such application if the Commis
sion finds it will result in unfair competition to any person firm or

corporation operating exclusively in the coastwise or intercoastal
service or that it would be prejudicial to the objects and policy of this
Act Provided That if such contractor or other person above de
scribed or a predecessor in interest was in bona fide operation as a

common carrier by water in the domestic intercoastal or coastwise
trade in 1935 over the route or routes or in the trade or trades for
which application is made and has so operated since that time or if

engaged in furnishing seasonal service only was in bona fide operation
in 1935 during the season ordinarily covered by its operation except
in either event as to interruptions of service over which the applicant
or its predecessor in interest had no control the Commission shalJ

grant such permission without requiring further proof that public
interest and convenience will be served by such operation and withou1
further proceedings as to the competition in such route or trade

Ifsuch application be allowed it shall be unlawful for any of thE

persons mentioned in this section to divert directly or indirectly an

moneys property or other thing of value used in foreign trade op
erations for which a subsidy is paid by the United States into an

such coastwise or intercoastal operations and whosoever shall violatl
thisprovision shall be guilty ofa misdemeanor
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No 800

EMPIRE STATE HIGHWAY TRANSPORTATION ASSOCIATION INC AND

NEW JERSEY MOTOR TRUCK ASSOCIATION INC

V

AMERIOAN EXPORT LINES INC ET AI

No 801

TRUCK LoADING AND UNLOADING OF WATERBORNE CARGO AT NEW

YORK INVESTIGATION OF RATES AND PRACTICES O PARTIES TO

AGREE IENT No 8005

No 821

IN THE MATTER OF AGREEMENT No 8005 1 BETWEEN AMERICAN Ex
PORT LINES INC AMERICAN PRESIDENT LINES LTD BULL INSULAR
LINE INC AMERICAN STEVEDORES INC INTERNATIONAL TERMINAL
OPERATING CO INC ET AI

Submitted July 8 1958 Decided February 24 1959

tespondents Tariffs Nos 3 and 4 found not to be new agreements or modifica

tions of an agreement within the meaning of section 15 of the Shipping
Act 1916

enerallevelof rates in Tariff No 3 notshown to be unjustly discriminatory or

unfair deterimental to commerce or in violation of the Shipping Act 1916
ailure of respondents properly to comply with the express provisions of Agree

ment No 8005 and the tariffs issued thereunder found to be in violation of

section 17 of the Shipping Act 1916
eneral level of rates in Tariff No 4 not shown to be unjustly discriminatory

or unfair detrimental to commerce or inviolation of the Shipping Act 1916
ates in Tariff No 4 on iron and steel and tinplate found to be unreasonably

high in relation to other rates and therefore unjustly discriminatory and

unfair and detrimental to commerce

5 F M B
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Provision that extra charge for loading or unloading cargo weighing more than

6 000 pounds will be determined by negotiation found to be an unjust and

unreasonable practice in violation of section 17 of the Shipping Act 1916

Agreement No 80051 insofar as it would eliminate no service with respect

to truck unloading found detrimental to commerce and not approved

Agreement No 80051 modified so as to eliminate no service with re

spect only to truck loading found not to be unjustly discriminatory or

unfair detrimental to commerce or in violation of the Shipping Act 1916
and approved as so modified

Complainants not shown to have been injured and arenot entitled to reparation

Herbert Burstein Nathan E Zelby and Arthur Liberstein for

complainants and certain interveners

Herman Goldman Benjamin Wiener and Seymour KUgler for

respondents
Nicholas Maarschalk for American Can Company Seymour Grau

bard and Peter Nicholas Schiller for American Institute for Im

ported Ste l Inc Bradshaw Mintener for Association of Cocoa and

Chocolate Manufacturers of the United States Charles A Pascarella

for Association of Food Distributors Incorporated D J Speert and

A O Welsh for Brooklyn Chamber of Commerce Albert Hoffman
for Cocoa l1erchants Association of America Incorporated Stephen
Tinghitella and J S Sinclair for Commerce and Industry Associa

tion of New York Inc Richard E Oostello and Frederick G Hoff
man for General Managers Association of New York HarbOl

Railroads W E Aebischer for Great Atlantic and Pacific Tea Com

pany Hugo Rothschild for Kurt Orban Company Incorporated
Donald E Oross for the Middle Atlantic Conference Robert d

Kroyft for New Jersey Industrial Traffic League Edward I Kap
lan and David Weisband for New York Fruit Auction Corporation
John J Duffy for Noritaki Company Incorporated George A

Olsen for Peat 1oss Association Inc Oharles Lurie for ProvidenCl

Import Company Incorporated John A Jancek Abe McGrego
Goff and Julian T OromeUn for United States Post Office Depart
ment jlfichael O Bernstein for Anthony A Bianco Anthony ScottA

Company Charles Schnell Emil Tassini Fruit Export Corporation
Gargiulo Amendola Inc Levatino Company Marichal Agostc
Inc Robert T Cochran Company Inc The EI Morro Corpora
tion and William Turino Company Inc Sidney Elliott Cohn anf

Jerome B Lurie for Truck Drivers Local Union No 807 IB of T

William P Sirignano David Simon and Irving lrlalchman fo

Waterfront Commission of New York Harbor SidJney Goldstei1

fJaniel P Goldberg Patrick J Falvey Joseph Lesser and FrancisA

I ulhern for the Port of New York Authority Louis Waldman an

seym oU l 1 tValdrnan for International Longshoremen s AssociatiOl
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Maurice W Fillius for National Association of Alcoholic Beverage
Importers Inc and Alfred Giardino and O P Lambos for the New

York Shipping Association Inc interveners

Robert E Mitchell Edward Aptaker Richard J Gage and Allen

O Dawson as Public Counsel

REPORT OF THE BOARD

By THE BOARD

These consolidated proceedings involve a complaint and orders of

investigation on the Boards own motion

No 800

The complaint in No 800 was filed August 22 1956 It alleges
in substance that respondents

1 Tariff No 3 which assesses charges
and establishes rules and regulations for the loading and unloading
of waterborne cargo onto and from trucks in the port of New York

violates the provisions of sections 14 15 17 and 18 of the Shipping
Act 1916 as amended the Act 2 Complainants 3 seek a cease and

desist order cancellation of the tariff and reparation On October

10 1956 respondents filed their answer denying all allegations of

unlawfulness and requesting that the complaint be dismissed

No 801

The Board s orders of September 14 1956 and August 1 1957

in No 801 instituted investigations to determine 1 whether the

rates charges rules and regulations set forth in respondents Tariffs

Nos 3 and 4 issled pursuant to F MB Agreement No 8005 are

detrimental to the commerce of the United States and 2 whether

the practices resulting from the adoption of the tariffs are unjust and
unreasonable practices for or in connection with the receiving
handling or delivering of property

On August 1 1957 the Board requested respondents to postpone
the effective date of Tariff No 4 until completion of its investiga
tion Effective August 19 1957 respondents suspended until fur

1Respondents except W L Swain are marine terminal operators in the port of New
York They receive handle and deliver freight moving in foreign or interstate com

merce by common carriers by water As a part of their terminal operations they provide
the service of and issue tariffs covering charges for truck loading and unloading Involved
In this proceeding pursuant to F M B Agreement No 8005 approved by the Board on

March 23 1955 Respondent W L Swain is the terminal operators agent designated
pursuant to the provisions of the agreement

246 DS C 812 813 816 817
3 Complainants are associations whose members are motor carriers engaged In the trans

portation of property in either interstate or intrastate commerce orsolely within the New
York City commercial zone In the course of their operations the motor carriers deliver
to or pick up at the piers in the port of New York waterborne freight which has asubse

quent or prior movement in foreign or interstate commerce by common carriers by water

J F M B
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ther notice the rules regulations and rates contained in the tariff

Tariff No 3 remained in effect until April 14 1958 when respondents
withdrew their voluntary suspension of Tariff No 4 Tariff No 4
became effective and has remained in effect since that date

No 8el

The Board s order of June 13 1951 instituted an investigation to

determine whether operations under F M B Agreement No 8005 1 4

filed by respondents for approval pursuant to section 15 of the Act
would be unjustly discriminatory or unfair detrimental to commerce

or result in violation of sections 16 First or 17 of the Act
The proceedings were consolidated for hearing which was held

before an examiner in New York N Y from August 19 through
October 18 1951 All parties who participated did so as their inter
ests ppeared on a common record and the issues will be determined
in this single report

Prior to the examiner s recommended decision the following par
ties intervened in opposition to the provisions of the tariffs and

agreements involved or as their interests might appear American

Can Company American Institute for Imported Steel Inc Associa

tion of Cocoa and Chocolate Manufacturers of the United States As

sociation of Food Distributors Incorporated Brooklyn Chamber of
Commerce Cocoa Merchant s Association of America Incorporated
Commerce and Industry Association of NewYork Inc General

Managers Association ofNew York Harbor Railroads Great Atlantic

and Pacific Tea Company Kurt Orban Company Incorporated
Middle Atlantic Conference New Jersey Industrial Traffic League
New York Fruit Auction Corporation Noritaki Company Incorpo
rated Peat Moss Association Inc Providence Import Company In

corporated United States Post Office Department Anthony A

Bianco Anthony Scotto Company Charles Schnell Emil Tassini

Fruit Export Corporation Gargiulo Amendola Inc Levatino

Company Marichal Agosto Inc Robert T Cochran Company Inc

The EI Morro Corporation andvVilliam Turino Company Inc

The examiner coneluded and found that

1 Tariffs Nos 3 and 4 a aTe within the authority of respondents
basic Agreement No 8005 and b are not new agreements or modi

fications of an agreement within the purview of section 15 of the Act

requiring approval by the Board before being made effective

2 Departures from Tariff No 3 with respect to a refusal to load
trucks present at 3 p m and b denial of partial service are unjust

Agreement No 8005 1 morefully set forth hereinafter would in effect allow respond
ent terminals to prohibit anyone other than themselves from loading and or unloading
trucks at their facilities
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and unreasonable practices relating to the receiving handling or de

livering ofproperty in violation of section 11 of the Act

3 Tariff No 3 rate structure is noncompensatory and thus detri
mental to commerce within the meaning of section 15 of the Act

4 Tariff No 4 application of rates to fruits and vegetables iron

and steel and tinplate is too high in relation to rates applied to cer

tain other commodities and thus detrimental to commerce within the

meaning ofsection 15 of theAct
5 Tariff No 4 except as found in paragraph number 4 above not

shown to be in violation oftheAct

6 Tariff No 3 should be canceled and Tariff No 4 should be put
into effect upon respondents publishing and filing new rates appli
cable to fruits and vegetables iron and steel and tinplate reflecting
the findings made

7 Agreement No 8005 1 not shown to be unjustly discriminatory
or unfair as between carriers shippers exporters importers or ports
or between exporters from the United States and their foreign com

petitors or to operate to the detriment of the commerce of the United
States or otherwise to be in violation of the Act

8 Complainants not shown to have been injured and entitled to

reparation Complaint in No 800 should be dismissed and Nos 801

and 821 shouldbe discontinued

Subsequent to the issuance of the recommended decision the follow

ing parties intervened Port of New York Authority Waterfront

Commission of New York Harbor International Longshoremen s As

sociation New York Shipping Association Inc Truck Drivers Local

Union No 807 International Brotherhood of Teamsters and National

Association ofAlcoholic Beverage Importers Inc

Exceptions to the recommended decision and replies thereto were

filed and oral argument has been heard Exceptions and proposed
findings not discussed in this report nor reflected in our findings have

been considered and found not justified by the facts or not related to

material issuesin these proceedings
1 Respondents operate about 125 piers in the port of New York

varying in size physical facilities and age Most of the piers are of
the finger type and were constructed at a time when the largest per

centage of cargo on the piers moved by lighters and the balance by
horse drawn vehicles The piers were not designed to accommodate
the large number of trucks which now call at the terminals to load
or unl6ad cargo Some of the Staten Island piers have facilities for
rail cars but there are little or no such facilities in Manhattan or

Brooklyn The great preponderance of cargo must therefore be
moved to and from the piers by trucks and lighters This fact under

6 FMB
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lies practically all of the terminal and trucking problems about which

this proceeding revolves

2 Practically all of the common carrier by water import and ex

port general cargo handled in the port of New York moves over the

piers operated by respondents Itis hardly necessary to note that the

volume of such cargo is great Ten major or principal general cargo

import items 5 moving through New York in 1956 amounted to ap

proximately 3 552 017 long tons The total import tonnage through
New York in 1956 was approximately 6 494 649 long tons valued at

approximately 4 026 900 000

3 While the volume and value of import cargo through New York
have increased over the past few years the character of such cargo
has not changed appreciably

4 Prior to December 31 1953 truck loading and unloading at New
York was performed by public loaders Abuses developed under this

system and public loaders were outlawed by the provisions of the

New York New Jersey Waterfront Commission Compact Public

Law 252 of the 83rd Congress approved August 12 1953 In

pertinent part the declaration of policy stated in the compact is

that the function of loading and unloading trucks and other land ve

hicles at the piers and other waterfront terminals can and should be performed
as in every other major American port without the evils and abuses of the

public loader system and by the carriers of freight by water stevedores and

operators of such piers and other waterfront terminals or the operators of such

trucks or other land vehiGles

5 After the public loaders were outlawed committees representing
the terminal operators and the truckers met and arrived at the in

formal decision that the terminal operators should take over the re

sponsibility of furnishing the truck loading and unloading service

After a period of flux during which the responsibility for the service

and the charges therefor were unsettled the present system evolved

pursuant to Agreement No 8005 6and tariffs thereunder The neces

sity of a uniform tariff throughout the port ofNew York is generally
conceded both by the truckers and the terminal operators

6 Agreement No 8005 in pertinent part provides that respondents
are permitted to load or unload waterborne freight onto or from vehicles

at piers or at other waterfront terminals in the Port of Greater New York and

vicinity for a fee or other compensation under the provisions and subject to the

requirements of Public Law 25283rd Congress approved August 12 1953

granting the consent of Congress to a compact between theState of Kew Jersey
and the State of New York known as the Waterfront Commission Compact

l

Ll

1
r

IS Sugar coffee bananas crude rubber newsprint Iron and steel products lumber and
shingles cocoa Inedible vegetable oils liquors and wines

eAgreement No 8005 was approved by the Board on March 23 1955
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with respect to the fixing of charges to be made by them respondents
to truckers for the service of loading or unloading or assisting in loading or

unloading freight onto or from trucks respondents agree 01

1 That they shall establish publish and maintain tariffs containing just and

reasonable rates charges classifications rules regulations and practices with

respect to such services

2 That they shall assess and collect rates and charges for and in connection

with such services strictly inaccordance with rates charges classifications rules

regulations and practices set forth in said tariffs and further shall not in any

respect whatsoever deviate from or violate any of the terms or conditions or pro

visions of said tariffs

1 Agreement No 8005 1 if it should be approved by the Board
would authorize respondents to insert the following pertinent provi
sion in their tariff

1 a The tariff may contain rules regulations and practices prohibiting
the loading and or unloading of trucks at the piers or other waterfront termi

nals in said Port by anyone other than the operators of said piers or water

front terminals

8 The essential dispute in these proceedings is between the truck

ing firms truckers and the terminal operators terminals or re

spondents involving primarily the reasonableness and lawfulness
of the rates charges rules regulations and practices in and under

Tariffs Nos 3 and 4 and Agreement No 8005 1 with respect to load

ing and unloading trucks at the New York piers
The tariffs

9 Following Board approval of Agreement No 8005 respondents
issued Tariff No 1 on April 25 1955 This tariff became the subject
of dispute and litigation and never went into effect During the

period from J1ay to August 1955 representatives of respondents and

representatives of truckers conducted negotiations which resulted in
the issuance of Tariff No 2 effective August 15 1955 The rates in
this tariff represented a compromise between the truckers and the
terminals and the tariff remained in effect until it was canceled
and superseded by Tariff No 3 effective September 15 1956 Rates
were increased generally in Tariff No 3 over Tariff No 2 These
increases and other provisions of Tariff No 3 were not satisfactory
to the truckers and resulted in commencement of these proceedings
Tariff No 4 also is unsatisfactory to the truckers

10 The format of Tariff No 2 i e its breakdown as between class
and commodity rates was agreed upon by committees representing
truckers and terminal operators Truckers at the hearing indicated

approval of the concept of class and commodity rates The same

format was followed in Tariffs Nos 3 and 4 Generally the class

rates are higher than commodity rates Under Tariff No 2 about
F M B
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90 percent of the cargo was covered by class rates under Tariff No

3 about 50 percent and under Tariff No 4 still more items would be

removed from the class rates to the commodity rate category The

class rates in Tariffs Nos 3 and 4 are divided into three categories
based upon density or the cargo 1 cargo measuring 100 cubic
feet or less per ton 2240 lbs about 90 percent of which falls within

this density 2 cargo measuring 101 to 200 cubic feet per ton and

3 cargo measuring 201 cubic feet per ton and over Under both

the class rates and the commodity rates one rate is applied to truck

loads of 25 000 pounds or more and another to less than truckloads

The 25 000 pound dividing line was adopted partly as a result of the

negotiations between the truckers and the terminal operators The

terminals made no specific study of their own to determine this

figure
11 The great preponderance of service performed by the terminals

under the tariffs is truck loading rather than unloading The truck

ers in most cases do their own unloading as described later

12 Tariff No 3 as did No 2 provides for partial service de

fined as follows

Partial service shall mean the moving of cargo from a place of rest on the

dock which is readily accessible to the truck and elevating the same to a place
of re t on the truckwithout the necessity of placing men on the truck

13 Tariff No 3 also provides for fullservice which in addition

to partial service includes stowing the cargo in or on the truck

by one or more of the terminals employees getting onto the truck

to complete the loading In addition the tariff provides for no

service under which the trucker may perform the complete loading
or unloading himself and no charge is made therefor Tariff No 3

provides lower rates for partial service than for fullservice

14 Some commodities can be loaded directly onto open trucks by
a fork lift truck or hilo achine without the aid of men on the

truck This has created a source of conflict since some of the termi

nals contend that any placement beyond the tailgate is full service

whether performed directly with the hilo machine or with men

placed on the truck

15 Partial service is considered by some of the terminals to be un

economical because the men who assist the hilo machine driver are

kept idle when partial service is rendered Inaddition partial serv

ice has not been in great demand by the truckers Another area of

cqnflict over partial service arises in connection with the relative

speed or tardiness with which the truck driver stows cargo on the

truck If the truck driver is unnecessarily slow in stowing the cargo
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the hilo machine and its driver are idle and the truck itself blocks

off pier space which may be needed for other trucks Sometimes the

terminals charge the full service rate in such a case

16 Tariff No 4 does not provide for partial service leaving to

truckers the choice between full service and no service It sets sepa
rate rates for closed and open trucks the latter rates being lower and

reflecting increased efficiency resulting from the ability to stow cargo

directly by hilo machine without the need for placing men on the

truck The lower rate for open top trucks is to some extent a sub

stitute for partial service and reflects cost savings resulting from
use of such trucks

17 Other reasons given by the terminals for elimination of partial
service uncleI Tariff No 4 are 1 that it will expedite the loading
of trucks particularly those that call without helpers and require
tailgate service which prolongs the loading and delays other trucks

2 that it will enable the terminals to better estimate the number of

loaders required and thus effect a saving in their Jabor cost particu
larly at the piers where the loaders work in teams and the men not

engaged in the partial loading service remain idle and 3 that it

will eliminate disputes that arise including those of a jurisdictional
nature

IS A tariff expert and consultant engaged by complainants to

analyze Tariffs Nos 3 and 4 stated that these tariffs contain more

ambiguities than most tariffs For example he points out Tariff

No 3 provides that

Trucks not supplying a helper to assist the driver shall employ the services

of the Terminal Operator to load or unload the truck unless the nature of the

cargo is such that the driver can load or unload his truck within 40 minutes

time

19 The 40 minutes time starts to run when the truck is in posi
tion ready to load The terminal operator does not guarantee how
ever to keep cargo flowing to or from the truck and moreover th
terminal determines whether the cargo can be loaded or unloaded

in 40 minutes

20 Another difficulty arises in relation to heavy lifts Tariff No
4 provides that cargo weighing oyer 6 000 pounds per piece is subject
to a negotiated rate This provision was adopted by the terminals
because most of them have equipment capable of handling a maxi
mum of 6 000 pounds When heavier pieces must be loaded outside
firms must be employed to bring in heavy lift equipment No stand
ards have been et as to how the individual terminal is to interpret
these and other discretionary provisions of the tariffs
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Procedure followed in setting rates

21 In arriving at the rates to be charged for the truck loading
and unloading service respondents considered cost of the service and

the type value and volume of the commodities Respondents state

that because ot the variety ot commodities and ot the radical varia
tions between the physical facilities of the various terminal operators
it is difficult if not impossible to fix rates in exact relation to costs

and that the rates were established on the basis of educated guesses

We try to arrive at a rate which will produce the overall revenue that is

required for the entire port In other words if Pier A can take a certain com

modity and handle it more efficiently than Pier B we would take the average

between Piers A and B Weare not trying to subsidize the inefficient

In setting the rates for Tariff No 2 the terminals were admittedly
shooting in the dark and needed experience

22 Tariff No 3 was prepared under more organized conditions

respondents had gained more experience Also they had before them

certain income and expense statements segregated as to truck load

ing and unloading for the period January 1 to June 30 1956 which

had been prepared by individUal terminals on request of the Board

discussed later These statements indicated that the terminals were

operating at losses from 25 to 28 percent of gross revenue under Tariff

No 2 The level of rates in Ta riff No 3 was set so as partially to

recoup such losses No comprehensive study wasmade in theprepara
tion of this tariff however The differential between partial and full

service vas set on the basis of discussions between representatives of

truckers and terminals and on experience of some of the terminals

Commodity rates lower than class rates were established in Tariffs

Nos 3 and 4 for aluminum lead and zinc but not for steel although
steel moves in large volume the primary reason for commodity rates

23 In the preparation of Tari ff No 4 the terminals had more in

formation available to them and they had gained more experience
Even so this tariff represents a guess to some extent as to the rates

on specific commodities New York Port Authority statistics were

relied upon although not exclusively to determine volume of com

modities handled Volume of movement was the primary considera

tion in determining which commodities would be given a commodity
rate Studies were available on asbestos pipe mail flower bulbs ap
praiser s stores and bagged coffee Also available was the report of

the certified public accounting firm retained by respondents to conduct

a cost study of tenninal operations during the spring of 1957 discussed

later

24 Some adjustments in commodity rates were made in Tariff No

4 based on the experience of some of the terminals Various rates
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and plans were proposed by individual terminals prior to adoption of

the tariff Some such as surcharges per truck were rejected as being
impractical All proposals were discussed fully including review

and revision of Tariff No 3 in the light of the losses shown to have

been sustained thereunder The terminals unanimously approved
Taliff No 4 on July 17 1957

Oost studies

25 Respondents retained a certified public accounting firm to con

duct a cost study of their terminal operations during the spring of
1957 as previously mentioned The study embraced six terminals

comprising 11 piers selected as being representative of all the termi
nals and covered truck loading only

26 The cost study covers three elements labor machines and over

head As to overhead each of the six terminals performs functions
other than loading trucks making difficult the accountants stated a

precise allocation of overhead expenses assignable to truck loading
operations They accepted therefore the data supplied by the termi
nals to compute the ratio of general overhead to their total income
which ratios were then applied to the truck loading income Each Of
the six terminals had a different rate of overhead and none included
pier rental in the overhead costs Inmost cases the overhead expense
was based on 1956 experience There was no attempt to determine
actual overhead during the period of the study The same is true of
machine costs per hour One of the items of machine cost was depre
ciation and this was based upon reproduction cost as reported by the
manufacturer

27 The study covered five days April 17 18 22 23 24 1957 The
total revenue pounds loaded on trucks at the six terminals was

37 707 216 The total number of trucks loaded at full service rates
was 1 886 at partial service rates 459 and at no service 129
The total man hours of truck loading labor was9 555

28 The study does not purport to be minutely exact and it does
not by itself solve the question as to whether Tariff No 3 is compensa
tory It does however afford statistical information as to the fre
quency of use of full as compared to partial service and class rates
as compared to commodity rates The accountants report shows the
financial results of the operations over the five days in summary as

follows

TABLE 1

Revenue Expense Loss
Class rates 17 405 73 30 164 14 12 758 41
Commodity rates 11 316 72 15 629 72 4 313 00

Total Tari 3 28 722 45 45 793 86 17 071 41
F M B
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29 The report indicates that an of the six terminals wereoperating
at a loss under Tariff No 3 that every commodity listed and handled

under full service truckload rates was handled at a loss that all ex

cept one commodity handled under full service at less than truckload

rates also was handled at a loss and that a few commodities showed

profits in partial service but the total revenue and expense figures for

partial service are so small as to be inconclusive

30 Complainants presented an accountant in rebuttal to the cost

study discussed above His principal criticism was that respondents
accountant did not have complete charge ofdeciding what data was to

be used did not satisfy himself that the sample study was representa
tive and did not compare his study with some independently ascer

tained figure From his study of respondents accountant s report
however he was not able to state whether or not it reflects true con

ditions in New York

31 One of the terminals made a study vhile Tariff No 2 was in

effect disclosing income and expense for the four week period March

7 April 2 1956 This study listed the 16 commodities moving in

greatest volume and Others It projected revenue for the same

commodities based upon the rates in Tariff No 3 The results of this

study not claimed to beperfect wereshown to be as follows

TABLE 2

Tarin No S

Tarin No projection

ltevenue 11 185 14 415

Expense 18 228 18 228
Loss 7 043 3 814

32 The tariff expert and consultant engaged by complainants made

a study of respondents terminal operations Hewent to theterminals
and conducted studies on individual trucks As an example he
studied the loading of two trucks of a large trucker at a certain termi

nal He counted the men working and the time and found the cost
to the terminal to be 36 96 and the revenue to be 53 90 No allow
ance was made for overhead however nor for idle labor time The
record showsthe latter to besubstantial

oonfident ial income a11dexpense statements

33 Pursuant to requests of the Board s Regulation Office each

respondent submitted to the Board income and expense statements

for the periods J anuary 1 Jnne 30 1956 and October 1 1956 Febru

ary 28 1957 These statements individually and consolidated are in
confidential exhibits and they are the principal evidence in the pro
ceeding on the issue of the reasonableness of the level of the rates in
volved i e whether they are compensatory The first period repre
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sents operations under TariffNo 2 and the second period under Tariff
No 3

34 The consolidated experience of all the terminals during each of

the two periods is shown in thefollowing table

TABLE 3

Period 1 Revenue Ezpenses L088

January June 1956 2 315 989 3119 298 803 309

Oct 1956Feb 1957 2 261 376 2 807 785 546 409

1 One period Is 6 months the other 5 months

35 Witnesses representing eight of the terminals testified in respect
of their individual income and expense statements four were selected

by counsel for complainants and four by Public Counsel While the

sample of eight mayor may not be representative of all the terminals

it furnishes a check upon the validity of the bookkeeping systems
employed by the group selected The income and expense figures of

these eight terminals were subjected to exhaustive check and cross

examination at the hearing The loss or profit results of the eight
terminals during the two periods of study after adjustments based
upon cross examination and analysis are shown in the following
table

Profit in parentheses

TABLE 4

8wst period

44 190

47 000

131 523

1 999

6 744

16 742

6 681

187

Total 250 694

SecontJ f erlocJ

27 600

34 253

52 506

8 784

6 510

877

13 990
3 269

121 929

Secondperiod
adjusted to
6 months 1

33 120

41 104

63 007

10 541

7 812
1 052

16 788

3 923

146 315
1 Since the second period consists of only five months it is here increased by 20 percent

to give a sixmonth series of figures to permit comparison with the first period The as

sumption is that experience In the sixth month would be the average or the five months

study

36 The aggregate losses for all the terminals including the selected

eight are shown as follows

First periocJ
803 309
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The measure of rate increases in Tariffs Nos 3 and4
31 The record furnishes no acurate statement of the volume of

each of the commodities handled under the tariffs The following
table does show however a few selected commodities which the

record indicates move in large volume The table shows the rate on

the listed commodities moving under Tariffs Nos 2 3 and 4 and the

rate increases and decreases in Tariffs Nos 3 and 4 The class rates

shown apply to truck loads full service and the commodity rates

apply to any quantity full service The rates are in cents per
hundred pounds unless otherwise noted

TABLE 5

Commodity Tariff Z

Class
Rate

5

Aluminum 5

Copper
Lead

Newsprint
Tin
Zinc

g
5

Sugar 5 2

Rubber 572

Tariff 3

7 27 inc

6 9 inc

6 9 inc

7 27 inc

4 18 dec 3
8 54 inc 2

Fruits and vegetables 025 lb

packages 2

26 50 lb packages 3

I Open flat bed trucks

2 Other trucks

I When dumped

2 25 inc

3 16 inc

Tariff 4

11 57 inc

5 17 dec l

8 33 inc 2

8 33 inc

28 inc

5 11 inc3
10 23 inc 2

5 100 inc

6 70 in

38 Since total volume of each commodity presently moving is not

shown in the reoord it is impossible to construct a weighted average

percentage of increase in rates or revenues in Tariff No 4 over Tariff

No 3 or Tariff No 3 over Tariff No 2 In addition the total rates

and revenues are affected by the extent to which truckers will utilize

open flat bed trucks and thereby pay the lower rates contemplated
therefor in Tariff No 4 As shown in table 3 the totals for oper
ations during the period October 1956 February 1951 were revenue

2 261 376 expenses 2 801 785 loss 546 409 According to these

figures and assuming that expenses and volume remain the same

revenues would have to be increased slightly over 24 percent to bring
the terminals to a break even point An increase of 33113 percent
would result in a profit of 207 383 for the five months period for

an operating ratio of 101 of revenue for each dollar of expense
We think the examiners estimate that the over all rate increase in
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Tariff No 4 over Tariff No 3 will not exceed 331h percent is reason

able

TTuck loading procedu1 e and operation
39 The piers are policed and no one may enter 01 leave a pier

without permission The procedure for loading a truck is fairly
uniform The truck is registered at the entran e of the pier The
driver proceeds to the delivery clerk and submits the necessary cus

tom permits releases and proof of his authority to receive the cargo
If the driver s papers are approved he is given a gate pass which

permits entry of the truck to the pier area At the same time he
drivel makes known to the dock boss whether he vishes full servic

partial service or no service The delivery clerk from his records
ascertains the exact location of the cargo on the dock and notes the
same on the papers delivered to the checker The checker then locates
the cargo and all anges with the dock boss for loaders if any were

requested by the drlver The checker or dock boss then assigns the
truck to a position on the dock 01 area adjacent thereto and checks
the cargo as it is loaded on the truck After the truck is loaded it is

dispatched from the loading area and the gateman permits the truck
to leave the pier and makes the necessary entries in his book

40 Trucks to be loaded speedily and efficiently require the use

of hilos pushers cranes escalators pallets pallet and live rollers
and other special equipment Such equipment is owned and main
tained by the terminals at the piers they operate and it is utilized

by them for the truck loading and unloading service
41 The principal factor affecting the efficiency and cost of the

operation is the physical character of the piers themselves describe
heretofore The lineup for trucks at one pier is some thl ee blocks

away At another it is immediately outside
42 There is congestion on the piers due to the amount of cargo

piled on them This afi ects the maneuverability of the trucks within
the pier Because of such congestion and the large number and size
of modern trucks much of the loading is done outside the pier area

on land adjacent to the pier or sometimes on the street This area

is called the farm

43 Truckers send a wide variety of truck types to the terminals
and often the truck will not be suitable for the job at hand Some
arrive with documents not properly executed requiring time for

straightening out Consignees very commonly leave cargo at the

piers until the last day of free time causing a great convergence of
trucks and resulting congestion five days after a ship discharges
Some congestion too arises from hold on dock cargo ie export
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cargo from inland points consolidated at the terminal for ocean

shipment
44 Involved in the movement of cargo from ship s tackle to the

truck are the terminal operators the longshoremen who work for

the terminal operators the motor carriers and the teamsters who

drive the trucks Any inefficiency carelessness or assertionof claimed

rights by anyone of the parties will fundamentally affect the effi

ciency and the consequent costs of the whole operation
45 The terminals have to hire longshoremen for truck loading

They must estimate each day how great the following day s demand

for truck loading labor will be The men are hired for the four

hour period from 8 a m until noon and then may be rehired for

the afternoon period from 1 to 5 Ifmen are hired and an inadequate
number of trucks arrive for caTgo the men stand idle but must

nevertheless be paid for at least a four hour period The approxi
mations for labor requirements are made on the experience of the

individual operators Even so there is a substantial area of uncer

tainty The magnitude of this problem is indicated by noting that

the variation in number of trucks loaded and unloaded per day at

some of the terminals in July and August 1957 was from none to 63

1 to 10 8 to 125 11 to 35 46 to 157 and 58 to 154

46 The terminals labor force is usually divided into teams

consisting of a hilo operator and two laborers In partial service

only the hilo operator is occupied and the men who would normally
work on the truck are held idle The terminal operators find it diffi

cult to gainfully employ these extra men largely due to labor union

insistence that a man be employed only on the job for which he was

hired

47 Labor both longshoremen and teamsters contributes to the

difficulties and inefficiencies existing at the piers The nqmber of

tons of cargo handled per man hour which is the real determinant

of efficiency has decreased despite the increased use of hilo m1Chines

48 Some truckers particularly the larger ones have made con

siderable effort to faCilitate operations lhose who have large fleets

of trucks will dispatch in many cases the most effi cjellt truck for the

commodity involved In addition they generally arrange in advance

to call for the cargo Terminal operators have improved their facili

ties and increased their equipment from time to time bllt 011 occa ions

they contribute to inefficiency by failing to provide adequate labor

particularly checkers thus creating bottlenecks in he truck loading
operation The elements of inefficiellcy referred to have resulted in

many lengthy qelays in the service additional and burdensome ex
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pense of the service and according to some testimony have caused

diversion of cargo from the port of New York to other ports
49 The port of New York is primarily a general cargo port

There is a wide variance as to the nmnber of commodities their size

shape weight volume in individual shipments the number of con

signees among whom a shipment must be distributed and the customs

observed in selling and delivering cargoes Thus a variety of prob
lems arise in performing the truck loading service Rubber for

example moves in large volume and is imported in bundles which

are only approximately of the same size It can be handled expedi
tiously at some of the terminals by being dumped inttrucks with

open tops Several bundles are elevated at one time by the hilo

machine to a point above the side of the truck and dumped on its

floor In this operation no men can be stationed on the truck

because of risk of injury Then the rubber is loaded into a closed

top truck it must be raised to the tailgate of the truck and then

moved manually to final place in the truck The bundles do not

palletize well and because of weight two men are required to lift

and stow each bundle when a closed top truck is used This is hard

labor and time consuming and subsequent trucks must wait longer
for their turn Rugs and a number of other commodities can be

dumped into open top trucks but many items are too fragile to be

handled this way Drums of liquid are usually placed on pallets
and raised to the tailgate and then rolled by hand into posit on on the

truck Sugar too is placed on pallets raised to the tailgate and then

stowed manually Normally bagged commodities such as sugar
and coffee can be loaded much more quickly onto an open top truck

than into a closed top truck

50 Imported fruits and vegetables often are sold at auction while

still on the dock In such cases samples must be taken to the auc

tion site and then the main lot must be sorted according to purchasers
and loaded onto trucks for removal Receivers of perishables fre

quently congregate at the dock as cargo is being removed from a

vessel trying to sell it at that time

51 Iron and steel areimported in various shapes sizes and weights
Some of it is difficult to handle and outside aid may be required to load

the truck Most of the iron and steel however is relatively easy to

handle is compact and in most respects is similar to the metals listed

in table 5
52 Tin plate thin sheet iron or steel coated with tin is packaged

in metal covered bundles strapped to skids The bundles weigh ap

proximately 2 840 pounds each with a density o 380 pounds per cubic

root Importers or this commodity use their own trucks van type
is F M B
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trailers on which an average of seven bundles are loaded The
hilo machine operator loads two bundles through one side door of the
truck and one bundle through the other side door lIe then places
two bundles at the rear floor of the truck and pushes them forward

by the hilo machine to complete the loading Noone is required
on the trnek and the loading is accomplished in approximately 15
minutes

58 Peat moss an organic soil conditioner is imported ill machine

pressed bales generally averaging approximately 100 pounds each
or 7112 cubic feet In 1955 about 800 000 bales were imported through
New York and in 1956 about 900 000 bales The bales are put on pal
lets at the piers 18 bales per pallet In loading the truck the hilo
machine picks up the pallets and places them on the tailboard of the
truck The terminal furnishes a loader on the truck who with the
truck driver stacks the bales on the truck to a height of about five
feet The trucks used are flat bed ranging from 32 to 35 feet in

length without sides 01 top and hold approximately 250 bales The

loadillg of this commodity is accomplished in approximately one

hour when there is no delay
54 Incoming mail is in bags yeighing approximately 35 to 50

pounds each Approximately 1 500 000 bRgs a year are picked up
at the piers The mail is loaded into trucks in two ways 1 when
the bags are taken off the ship in slings and dropped on the pier
they are dragged by terminal employees a distance of 20 30 feet to

the truck and handed to the men inside and 2 when the bags are

removed from the hold of the ship on a moving belt to a place on

the pier they are transferred at such place by terminal employees
to another moving belt which carries the bags into the truck There
is no employee of the terminal in the truck in either case The

stowing of themail in the truck is done by the trucker and his
hel pel

T1 ck unloading l l cedure

55 hen cargo is unloaded from the truck the terminal for the
convenience of the truck drivel and to get the truck 9ff the pier as

quickly as possible places pallets at the foot of the tailgate of the
truck The cargo is then stowed on the pallets wlich are taken

away by the terminal with hilo machines new pallets are brought to

the tailgate immediately There is no charge for this service unless

the terminals employees remove the cargo from the truck and place
it upon the pallets The t kers unload their trucks unless the

cargo is of such a nature that it cannot be physically handled by the

driver In such latter case the service and equipment of the ter

minal are used Also the terminals unload trucks when requested
5 F M B
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by truckers In any event the terminals are called upon to perform
only about 10 percent of the truck unloading service at the piers

hen they perform such service they apply the same rates as for

truck loading In determining to apply such rates no particular fac

tors v ere considered the terminals just followed the same rates

Practices under certain provisions of Tariff No 3

56 Tariff No 3 page 5 in paragraph headed OVERTIME

CHARGES provides that

Any truck in line to receive or discharge cargo at 3 pm and which has been

checked in with the Receiving Clerk or Delivery Clerk as the case may be

shall be worked at the straight time rates until loading or discharging is

completed

The evidence shows that some of the terminals have failed at times

to comply with this provision Truckers listed more than 50 in

stances of such failure from November 1 1956 through January 31

1957 In some of these instances the trucker stated he was especially
incQnve11ienced when his truck arrived at the pier at 1 p m waited

until 4 p m and was then sent away without any service A wit

ness for one of the terminals stated that If we re overloaded at the

pier there s no sense in a truck standing by and we so notify them

Sometimes the terminal will start loading a truck before 5 p m and

then stop at 5 p m without completing the loading necessitating the
truck s return on the foJlowing day The terminal in this case will

not work its men beyond 5 p m unless overtime wage rates are au

thorized by the steamship line the terminal serves

57 The evidence also shows that in some instances some of the

terminals have failed to comply with the tariff provision respecting
partial service quoted in paragraph 12 above One trucker stated

that one terminal refused to provide partial service to him under

all circumstances Another stated that his trucks were held up in

terminably when he wanted partial service and that in view of this

he changed his policy and now agreeSto full service Another

trucker stated that his experience had been essentially the same and
that he had an uncomfortable feeling when he asked for partial
serVIce

Agreement No 8005 1

58 The provision of this agreement in issue is quoted in paragraph
7 above It authorizes the terminals to agree to limit all truck

loading and unloading at the terminals to the terminal operators
59 Since the outlawing of public loaders by the vVaterfront Com

mission Compact in 1953 the longshoremen s and teamsters labor

unions have each sought to achieve control over the truck loading
The collective bargaining agreement between the International Long
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shoremen s Association ILA provides that the terminal operators
will do an they can to assure that the loading of trucks shall be done

by members of the ILA Teamsters normally have jurisdiction over

their trucks and longshoremen over work done upon the terminals

The great majority of trucks arE loaded by teamsters and longshore
men working side by side A witness for the terminals stated that

even if the terminals elect to assert exclusive control over truck load

ingit is contemplated that truck drivers will help in the loading to

insure thatthe truck is loaded in the proper manner

60 Terminal witnesses stated that in addition to the labor juris
dictional qpestion as a reason for Agreement No 8005 1 the control

sought by the terminals would reduce interruptions and permit better
conduct of the terminal business The main reasons given are that

the termina s could better estimate and procure labor each day and
be ter kpow and plan for the purchase of their equipment require
ments

61 In the truck loading operation the truckers very seldom re

quest no service but in unloading it is prevalent As to the extent

to which the terminals claim for Agreement No 8005 1 may apply
to no service a large trucker opposed to the agreement on the

ground itmight deny him some right in his operation stated that he

nses no service about one percent of the time only Some con

signees by nature of their products do not need any loading service

but under Agreement No 8005 1 they could be required to talie full

service Vith respect to truck unloading exercise ofauthority under

the agreement would constitute a major change in operations at the

terminals since approximately 90 percent of the unloading is presently
done by the truckers par 55 above

62 If Agreement No 8005 1 is approved the record shows that

the terminals propose to amend Tariff No 4 so as to provide that

all truck loading shall be performed by the terminal operator solely
and that unloading operations may be performed by the trucker

shipper consignee or any of their representatives if the same does

not unreasonably interfere with the normal activities of the terminal

operator at the pier

DISCUSSION AND CONCLUSIONS

We consider first complainants contention that Tariffs Nos 3 and

4 are agreements or odifications ofan agreement within the meaning
of section 15 of the Act and require prior approval of the Board be

fore they may become effective

Complainants urge that the approved basic Agreement No 8005
which authorized respondents to establish tariffs containing just and

5 F M B
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reasonable rates charges classifications rules regulations and prac
tices for the loading and unloading of waterborne cargo onto and

from trucks does not and did not at time of approval contain the

actual rates and charges for this service nor does it set forth any
of the rules regulations and practices governing the application of

the tariffs They contend that Tariffs Nos 3 and 4 issued pursuant
to Agreement No 8005 not only set forth the rates and charges but

define the nature of the terminals obligations adopt rules with re

spect to their liability describe the conditions under which other per
sons might load and unload trucks andgenerally set forth the manner

and method by which trucks may be loaded and unloaded They argue
that the issuance and adoption of Tariffs Nos 3 and 4 therefore were

more than mere routine implementation of the basic agreement and

were new agreements or modifications of an agreement which re

quired specific Board approval under section 15 before being made

effective
We agree with the examiner and find that the tariffs are not modifi

cations of the basic agreement or new agreements within the mean

ing of section 15 The issuance of tariffs including rates charges
rules and regulations covering the application of the tariffs were

authorized and contemplated by the approved basic agreement
The Board and its predecessors have uniformly held since Section

15 Inquiry 1 U S S B 121 1927 that the issuance of tariffs includ

ing rules and regulations covering their application have been
routine matters authorized by an approved basic conference agree
ment not requiring separate approval under section 15 While most
of the Board s activities with respect to concerted tariff activities

have involved carrier conferences and tariffs issued thereunder the

same regulatory scheme under the Act applies to concerted activities
and tariffs of the respondent terminals who are other person s

subject to this act section 1
In support of their argument that the issuance of Tariffs Nos 3

and 4 required section 15 approval complainants cite Isbranatsen 00
v United States 211 F 2d 51 D C Cir 1954 cert den sub nom

Japan AtlaJntic Gulf Oonference et al v Un ed States et al 347

U S 990 and Rimer Plate and Brazil Oonfer v Pressed Steel Jar
00 124 F Supp 88 S D N Y 1954 aff d 227 F 2d 60 2d Cir
1955 These cases do not support complainants contention and are

not in conflict with our conclusion herein Each of the cited cases

involved the institution of an exclusive patronage contract noncon

tract dual rate system The courts and the Board have recognized
that the institution of a dual rate system involves a prima facie
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discrimination between shippers 1 Furthermore in the Isbrandtsen

case supra the court found that institution of a dual rate sy tem in

troduced an entirely new scheme of rate combination and discrimin

ation not embodied in the basic agreement 8 Similarly the Board

case cited by complainnnts Pacific Ooast European Oonf Payment
of Brokerage 4F MB 696 1955 and 5 F MB 225 1957 involved

a nonconference brokerage rule which was prima facie discrimina

tory in the same manner as the dual rate system and was a new

scheme of regulation and control not embodied in the basic agreement
The issuance of Tariffs Nos 3 and 4 including changes in the level

of rates elimination of the availability of partial service and the

promulgation of other rules and regulations governing the loading
and unloading of trucks at respondents terminals introduced no new

scheme of competition or prima facie discrimination as does the

institution of the dual rate system They were no more than imple
mentations of the authority granted them by approval of the basic

agreement to establish and maintain uniformly applicable tariffs

containing just and reasonable rates charges classifications rules

regulations and practices with respect to such trucr loading and un

loading services No prior section 15 approval is required for the

issuance of such tariff modifications

While consistently holding that issuance and modifications of

uniformly applicable tariffs pursuant to an approved basic agree

ment are routine matters and are not new agreements or modifications

of an agreement requiring prior section 15 approval the Board and

its predecessors have recognized that if such rates or pr ctices es

tablished in a conference tariff are shown to be unjustly discriminatory
or unfair detrimental to commerce or in violation of the Act they
will be ordered canceled or modified or approval of the basic agree

ment may be withdrawn Edmond Weil v Italian Line Italia 1

U S S B B 395 1935 Pacifio Ooast River Plate Brazil Rates 2

U S M C 28 1939 10 It is in this posture that the examiner and

the Board have investigated Tariffs Nos 3 and4 to determine whether

the rates rules or regulations therein may operate in a manner to

be unjustly discriminatory or unfair detrimental to commerce or

violative of the Act

100ntract Rates Trans Pacific Freight ConI 01 Japan 4 FM B 744 1955 Oontract

RatesJapanJ Atlantic GuZf Freight Oorvj 4 F M B 706 1955 Swayne Hoyt Ltd v

United States 300 US 297 1937

81sbrandtsen 00 v United States supra at page 56
IIWe note that complainants made no argument that issuance otTarift No 2 constituted

the eft ectuation of an unapproved section 15 agreement
110 See also Statu8 01 Oarloaders and Unloaders 2 U S M C 761 1946 Oontract Rates

Japan Atlantic GuZf Freight Cont4 F M B 106 1955 Contract Rates Trans Pacific

Freight Con 01 Japan 4 F M B 744 1955 Dissent of Chairman Morse
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As to the general level of rates in Tariff No 3 the record does not

show them to be so high as to be unjustly discriminatory or unfair

detrimental to commerce or in violation of the Act
re recognize that the record does not permit a precise and com

pletely accurate mathematical answer as to the operating results

under Tariff No 3 On the other hand our analysis of the cost study
conducted by the terminals in the spring of 1957 the income and ex

pense statements submitted to the Regulation Office of the Board cov

ering comparable periods of operations under Tariffs Nos 2 and 3

shown in the confidential exhibits of record and the detailed and ex

haustive analysis of the individual income and expense statements of

the eight terminals selected at random by Public Counsel and com

plainants support the conclusion in the paragraph next above We
find the financial data of record to be probative and sufficient to

support the findings made herein We have carefully considered the

rebuttal exhibits testimony and arguments presented by complain
ants and conclude that they do not suppqrt their contention that the

rates in Tariff No 3 over all produce an unreasonably high profit to

the terminals It would be manifestly impossible and we do not

herein attempt to determine the reasonableness of every rate for

every particular commodity as handled at every different terminal in

the port of New York Our conclusion with respect to the general
level of rates in Tariff No 3 is necessarily based upon our analysis of

over all operations as presented in the record

In providing service under Tariff No 3 it is apparent from the

record that some of the terminals have failed in certain respects to

comply with the express provisions thereof They have refused to

provide partial service when requested or have charged for full

service when only partial service was in fact provided In addi

tion there have been numerous examples of violation of the three

o clock rule par 56 above in that trucks checked in before three

o clock p m were not worked at straight time rates until loading or

discharging wascompleted
The approved basic Agreement No 8005 expressly provides that the

terminals shall assess and collect rates and charges for and in con

nection with such truck loading and unloading services strictly in

accordance with rates chcrges classifications r tles regulations and

practices set forth in saicl tariffs and further shall not in any respect
whatsoever deviate from or violate any of the terms or conditions or

provisions of said tariffs emphasis added The agreement pro
vides steps to be taken agai nst any party violating the agreement in

cluding arbitration and expulsion from participation thereunder
It is clear that these provisions have not been carried out a d that
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the terminals have not maintained the uniformity of practices re

quired by the basIc agreement
We cannot stress too strongly the importance of uniform applica

tion of tariff provisions where competitors herein the terminals

have been permitted to operate in concert under a joint tariff pursuant
to section 15 approval of such concerted action The parties to such

an agreement must insist that the individual member terminals prop
erly apply all charges rules and regulations of the tariff In the

event of violation of such tariff provisions by any member proper cor

rective action should be taken as provided by the basic agreement
Concurrence by the members in activity differing from and in dero

gation of the express provisions of their agreement and tariff might
under certain circumstances amount to a tacit understanding which
would modify their approved agreement Rates from Japan to

United States 2 U S M C 426 1940 Under such circumstances the
Board would necessarily consider disapproval of t e basic agreement
unless proper corrective steps should be taken While on this record

we are unable to find tnat there is a tacit understanding to permit in

dividual terminals to violate provisions of the tariff we will insist

that steps be taken to maintain uniformity of practices under the

tariff Our general discussion in this paragraph specifically applies
to present and future conduct of operations under Tariff No 4 which

is now in effect as well as past practices under Tariff No 3

We find further as did the examiner that the failure by some ter
minals to comply with express provisions of Tariff No 3 was an un

just and unreasonable practice relating to the receiving handling or

delivering ofproperty in violation of section 17 of the Act

We next consider whether the rates charges rules and regulations
set forth in Tariff No 4 are unjustly discriminatory or unfair detri

mental to commerce or in violation of theAct

As to the general level of rates in Tariff No 4 we find that except
as to certain specific rates and practices hereinafter discussed they
have not been shown to be unjustly discriminatory or unfair detri

mental to commerce or in violation ofthe Act

Complainants contend that the rates in Tariff No A were arrived

at in an arbitary and capricious manner without proper consideration

of such factors as cost of service transportation and traffic conditions

revenue derived nature and value of commodities degree ofdamage
rights of shippers etc They further contend that the level of rates

in Tariff No 4 are unjust and unreasonable in that they are exorbitant

and allow theterminals an excessively high profit
The rates and provisions in Tariffs Nos 2 3 and 4 have not

been determined by precise measurement of all the standards referred
5 F M B
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to by complainants It is clear from the reCord that Tariff No 2 was

not based upon detailed cost and revenue studies but was put into

effect in August of 1955 after limited discussions and negotiations be

tween the truckers and the terminals The rates in this first effective

tariff were admittedly set by shooting in the dark and were not

based upon any cost or revenue experience of the terminals The rec

ord shows however that TariffNo 3 wasprepared under more organ
ized circumstances and was based on a year s experience under Tariff

No 2 Tariff No 4 while still somewhat of an estimate was based

upon more experience and upon certain cost and statistical studies

available to the terminals in 1957

In determining whether the general level of rates and the rules and

regulations ofTariff No 4 conform to the standards ofthe Act we are

more concerned with the effect ef the implementation of the tariff

than with the particular methods by which the tariff wasconstructed

Upon the full record herein we conclude as did the examiner that

the general level of rates in Tariff No 4 will not allow the terminals

an excessively high profit pars 37 and 38 above and except as to

particular rates and practices specifically considered hereafter we

find that the rates rules regulations and practices in Tariff No 4

have not been shown to be unjust or unreasonable or otherwise in

violation of the Act

Tariff No 4 contains no provision for partial service i e it elimi

nates partial service which had heretofore been available to truckers

under previous tariffs A description of partial service and an analy
sis of the effects of its abolition are set forth in paragraphs 1417

above After careful consideration of the full record and the conten

tions of the parties we agree with theconclusions of the examiner that

elimination ofpartial service should encourage the use of specialized
trucks thus relieving congestion at the piers and reducing costs and

would remove an important area of friction and disputes between

truckers and terminals The record does not support a finding that

elimination of partial service would be unjustly discriminatory or

unfair detrimental to commerce or in violation of the Act

We next consider whether any specific rates in Tariff No 4 may be

unjustly discriminatory or unfair detrimental to commerce or in vio

lation of the Act It is contended by intervener importers of iron and

steel tin plate fruits and vegetables and peat moss that the rates on

these commodities are too high as compared with other rates in the

tariff The handling problems and characteristics of these commodi
ties are discussed in paragraphs 5Q 53 above

Iron and steel and tin plate move under a class rate of 11 cents

per 100 pounds while the other metals aluminum copper lead tin
6 F M B
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and zinchave a rate of five cents when loaded in open flat bed trucks

and eight cents when loaded in other trucks see table 5 The record

indicates that iron and steel move in larger volume than the other

metals and that shipments are generally similar to these other metals

in handling characteristics To the extent iron and steel products may e

come in shapes and sizes which are difficult to handle the tariff should

provide uniformly applicable special rates for such shipments
We conclude that the rates in Tariff No 4 on iron and steel and tin

plate are unreasonably high unless modified Agreement No 8005

would operate to the detriment of the commerce of the United States

Respondents will be allowed fifteen days within which to withdraw

such rates and substitute therefor the same commodity rates as are

applied to the othermetals listed in table 5 failing which consideration

will be given to the issuance of orders disapproving Agreement No

8005

As to the Tariff No 4 rates on fruits nd vegetables and peat moss

considering all the factors involved in the handling of thesecommodi

ties the record does not support a finding that these rates are so high
as to be detrimental to commerce or in violation of the Act

Tariff No 4 provides for an extra charge for loading or unloading
cargo weighing more than 6 000 pounds per piece such charge to be

determined by negotiation par 20 above The tariff provides no

standards by which individual member terminals will be guided in

determining this special charge
The provisions of respondents tariff should be reasonably clear and

precise in order that its application willbeunderstood by the terminals
the truckers andthe general public andso thatcharges will be uniform

as between shippers similarly situated We consider a tariff provision
such as this one under which it is impossible to know what a charge
will be or how it will be determined to be an unjust and unreasonable

practice in violation of section 17 of the Act We will insist that this

provision be modified by the inclusion of reasonable standards by which

the individual terminals will determine this extra handling charge
uniformly

We next consider whether Agreement No 8005 1 which would

authorize the terminaIs to modify their tariff to limit all truck loading
and unloading at the terminals to the terminal operators would be

unjustly discriminatory or unfair detrimental to commerce or in vio
lation of the Act If this agreement should be approved it would

permit the terminals to eliminate no service under the tariff and
since Tariff No 4 has eliminated partial service the truckers would
be required to accept full service from the terminals in both truck

loading and truck unloading
5 F M B
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Agreement No 8005 1 is set forth in paragraph 7 above and the

factors involved in eliminating no service are set forth in paragraphs
58 62 above We note that even irthe agreement should be approved
in its entirety the terminals intend to implement the agreement only
with respect to truck loading i e they will eliminate no service on

truck loading but will continue to offer no service as well as full

service with respect to truck unloading
Complainants in No 800 and certain interveners in No 821 urge that

Agreement No 8005 1 be disapproved contending that approval would
create in the terminals a monopoly or truck loading and unloading
that approval would cause more rrequent disputes and greater con

fusion in the operations or the piers that it has traditionally been the
custom ror truckmen to perform unloading services and there is no

showing that such activity has interfered with efficient operation of the

piers that approval will bring back the evils or the public loaders
which the New York New Jersey vVaterfront COlmnission Compact
is intended to eliminate that federal approval or thevVaterrront Com
mission Compact vested that commission with exclusive authority to

regulate truck loading and unloading practices at the New York ter

minals and that elimination of no service would allow truck loading
and unloading to be provided only by the terminal operators which
would be in conflict with the provisions or the vVaterrront Compact
Neither the record nor the applicable law supports these contentions

Respondents are common carriers and other person sJ subject
to the Act and the Board has exclusive jurisdiction over the agree
ments and truck loading and unloading tariffs and activities under
consideration Stafus of Oarloaders and Unloaders sl lipraj Oarload

ing at SoutheJ n Oalifornia Ports 2 U S l1 C 784 1946 Approval
by Congress or the New York New Jersey 1Vaterrront Commission
Compact did not convert that interstate compact to rederallaw and

thereby supersede the primary and exclusive jurisdiction or this Board
as set rorth in the Act Delaware River Joint Toll Bridge Oom n v

Miller 147 F Supp 270 E D Pa 1956 Rivoli Trucking Oorp v

American Ewport Lines 167 F Supp 937 E D N Y 1958
vVe do not feel that approval or Agreement No 8005 1 would bring

back the evils or the public loaders or otherwise conflict with the

purposes or the Waterrront Commission Compact That Compact
declares it against the public policy or the States or New Jersey and
New Yorkand to be unlawrul for any person other than
water carriers truckers terminal operators shippers and consignees
and licensed stevedores to engage in truck loading and unloading
at the New York piersn Under Agreement No 8005 1 truck loading

II Waterfront Commission Compact Article VIIParagraph 2
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and unloading would be provided by terminal operators who are

permitted to carryon such tivity under the terms of the Compact
We read the Compact as making it unlawful for anyone other than

the five categories mentioned to load and unload trucks but not as

requiring that truckers as one of the five mentioned categories must

be permitted to load and unload trucks

There is merit to the contention that truckmen have historically
provided most of theserviCe of truck unloading at thepiers and there

has been substantial use of no service in connection therewith The

record indicates that unloading by truckmen has not interfered with

the efficient operation of the piers On the record as a whole we

consider it would be detrimental to the commerce of the United States
to change this practice of long standing and eliminate no service

as to truck unloading We will not approve so much of Agreement
No 80051 as would permit such a change This conclusion is con

sistent with the position of respondents at the hearing that they
would not eliminate no service as to truck unloading

In contrast the record shows that as to truck loading there has been

much less use of no service and traditionally the terminals have

provi ed substantially more truck loading services than unloading
services The record indicates that if the terminals provided all truck

loading services they would be able to schedule more efficiently the

use of their labor and equipment and could substantially improve
the efficiency of their terminal operations While we recognize that

there are certain instances where the loading ofa particular shipment
might be efficiently handled by the truckmen we feel that the record

as a whole indicates that elimination of no service only as to truck

loading would be a reasonable regulation of terminal activity and

we cannot find that Agreement No 8005 1 as so modified would be

unjustly discriminatory or unfair detrimental to commerce or in

violation of the Act We agree with the examiner that it has not

been shown on this record that Agreement No 8005 1 as so modified

would adversely affect the function of the Postmaster General in

transporting the U S Mail We will therefore approve so much of

Agreement No 80051 as will permit the elimination of no service

as to truck loading
Complainants have not discussed sections 14 and 18 of the Act and

nothing in the record supports the allegations of violations of those

sections As did the examiner we consider the allegations under

those sections to have been abandoned

Complainants have made numerous exceptions to rulings of the

examiner during the course of the hearing We have considered

these exceptions and conclude that the rulings did not constitute
error
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On the record we find no evidence that any of complainants have

been injured or damaged by the violations of the Act herein found
and we conclude that there has been llQ proof of damages which
would entitle any of complainants to an award of reparation In
their exceptions and by letter to the Secretary of the Board dated
April 30 1958 complainants indicate that they did not intend to

develop proof of damages at the hearing but in the event violations
of the Act by respondents should be found by the Board they desire
to reserve the right to request further hearing for the purpose of
proving damages

In view of the fact that no effort was made by complainants to

prove damages and respondents have not been required to meet such

proof on this record the record in No 800 will be kept open for sixty
days within which time we shall require complainants to notify the

Board in writing if they desire further proceedings limited to the
issue of proof of damages and reparation In the event no such re

quest is made within the sixty day period No 800 will be

discontinued

An appropriate order will be entered

Vice Chairman Guill concurring
Iconcur reluctantly in this report Ifeel that the following com

ments are appropriate however
Iagree that the only violations of the Act proven on the record

were those found by the Board I further agree that this record

does not support findings that other violations were proven or that

any other activities of the terminals would contravene the standards
of section 15 of the Act and thus subject Agreements Nos 8005 or

8005 1 to disapproval
It is apparent from the record that the accounting statistics and

cost studies available on this record were limited to truck loading
and unloading activities only an activity which is not the major
or only function of the New York terminals Such a limited inves

tigation was sufficient to meet the issues raised in the proceedings
which involved only the truck loading and unloading tariffs and

activities of the terminals Ifeel however that there should be an

investigation of terminal operators in which thorough and com

plete accounting and operational studies would be made of all their
activities which are subject to the regulatory jurisdiction of the

Board Only on the basis of such a complete investigation can the

Board be certain that the rules regulations and practices of the

terminals are in an respects consistent with the provisions of the Act

The record indicatesthat some carriers may be underwriting losses
sustained by terminals in their truck loading and unloading opera
tions and it may be that shippers are suffering some degree ofdouble
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charges for truck loading and unloading services It further appears
from the record that carriers to some extent influence the use of ter
minallabor engaged in truck loading and unloading While these ar

rangements werenot deemed by the Board to be relevant to the issues
a full investigation of all terminal activities would disclose the extent

of these arrangements and would permit the Board to take corrective
action if necessary
Ifeel the record developed in these proceedings points up the need

for such a broad and thorough investigation of terminal activities In

my opinion the Board should proceed as soon as possible with the
terminal investigation now docketed as No 816 The order of investi

gation in that proceeding served by the Board on March 15 1957 is

sufficiently broad in scope to include the type of full scale terminal

investigation which Ibelieve is essential to the proper carrying out

of the regulatory functions vested in the Board

5 F M B
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 24th day of February A D 1959

No 800

EMPIRE STATE HIGHWAY TRANSPORTATION ASSOCIATION INC AND

NEW JERSEY MOTOR TRUCK ASSOCIATION INC
V

AMERICAN EXPORT LINES ET AL

No 801

TRUCK LOADING AND UNLOADING OF VATERBORNE CARGO AT NEW
YORK INVESTIGATION OF RATES AND PRACTICES OF PARTIES TO

AGREEMENT No 8005

No 821

IN THE MATTER OF AGREEMENT No 8005 1 BETWEEN AMERICAN Ex
PORT LINES INC AMERICAN PRESIDENT LINES LTD BULL INSULAR
LINE INC AMERICAN STEVEDORES INc INTERNATIONAL TERMINAL
OPERATING CO INC ET AL

Docket No 800 being at issue upon complaint and answer on file
and Docket Nos 801 and 821 having been instituted by the Board on

its own motion and the proceedings having been consolidated for

hearing and duly heard and submitted by the parties and full inves

tigation of the matters and things involved having been had and the
Board on the date hereof having made and entered a report stating
its decision and conclusions thereon which report is hereby referred
to and made a part hereof
It is ordered That respondents be and they are hereby notified and

required to cease and desist and hereafter to abstain from engaging
in the violations of section 17 of the Shipping Act 1916 as amended
herein found to have been committed by respondents and
It is furthe l ordered That respondents be and they are hereby re

quired within fifteen days after the date of service of this order to

modify the provisions of their Tariff No 4 and the rates therein on
iron and steel and tin plate in a manner consistent with our report
herein and

5 F M B
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I
iI

It is further ordered That Agreement No 8005 l modified so as to

eliminate no service with respect to truck loading only be and it

is hereby approved and

It is further ordered That respondents within fifteen days after

service of this order shall file with the Board a copy of Agreement
No 8005 1 in form as amended and approved herein and

Itis further ordered That respondents be and they are hereby re

quired within sixty days after the date of service of this order to

report to the Board in writing the steps taken and procedures in I

stituted to insure that the provisions of Agreements Nos 8005 and

8005 1 and the rules regulations practices and rates set forth in

tariffs issued thereunder are properly and uniformly carried out by
all respondent parties to said agreements and tariffs and

It is further ordered That Docket No 800 be and it is hereby held

open for a period of sixty days after the date of service of this order

within which time complainants shall if they desire further pro

ceedings directed to proof of damages and right to award of repara
tion file with the Board a petition for such further proceedings in

accordance with the provisions of Rule 5 j of the Board s Rules of

Practice and Procedure 46 QFR 20169 and in the event no such

petition is filed within said period Docket No 800 will be discon

tinued and

Itis further ordered That Docket Nos 801 and 821 00 and they are

hereby discontinued

By the Board

Sgd JAMES L PIMPER

Se01etary
F M B
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No 844

ASGROW EXPORT CORP PHOENIX SHIPPING CO INC AGENTS

V

THE HELLENIC LINES LTD

Submitted February 4 1959 Decided Marck 1 1959

Sections 14 Fourth 16 and 17 of the Shipping Act 1916 as amended not shown

to have been violated Complaint dismissed

H Rueckheim for complainant
Edward L Smith and JamesProud for respondent

REPORT OF THE BOARD

Clarence G Morse Ohairman Ben H Guill Vice Ohairman Thos

E Stakem Jr Member

By THE BOARD

The recommended decision of the examiner was served on February
9 1959 and no exception thereto has been filed Upon review we

concur in and hereby adopt the recommended decision

By complaint filed September 23 1958 complainant alleges that the

rate charged by respondent on a shipment of seed beans moving Janu

ary 31 1957 from New York N Y to Piraeus Greece was in viola

tion of sections 14 Fourth 16 and 17 of the Shipping Act 1916 as

amended Reparation is sought A hearing was held on December
16 1958 in New York City at which neither party testified The facts

are as stipulated by the parties and as stated in the sworn complaint
towhich no answer was filed

Complainant the International Division of Associated Seed Grow
ers Inc is engaged at Milford Conn in the sale of agricultural seeds

and related articles for theagricultural industry abroad Respondent
is a common carrier by water and as a member of the North Atlantic

Mediterranean Freight Conference engages in transportation between

5 F MB 597
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North Atlantic ports of the United States and ports on the J1editer

ranean Sea

Priorto submitting abid for an order of seed beans as an element of

one of the government s foreign assistance programs Asgrow Export
Corp Asgrow requested its foreign freight forwarders Phoenix

Shipping Co Inc Phoenix to quote the applicable ocean freight
rate so as to permit establishment of the C F Piraeus price In N0

vember 1956 Phoenix reported that the rate would be 27 50 per ton

of2 240 pounds subsequently eXplaining that this was the rate for dry
beans in bags rather than seed beans However A grow submitted
its bid naming a C F price based on the original quotation of 27 50

Upon receipt of the order Asgrow notified Phoenix that it would not

remit ocean freight charges billed at more than 27 50 per long ton

Asgrow then through its forwarder on January 31 19q7 shipped
on respondent s S S Patria 499 bags of seed beans gross weight
55 753 pounds from New York to Piraeus consigned to order notify
ultimate consignee the Agricultural Bank of Greece Permanent

Supplies Committee Athens Greece The effective tariff of the
North Atlantic J1editerranean Freight Conference named commodity
rates on numerous kinds of seeds but no specific rate was provided for
seed beans Accordingly respondent assessed the rate for Seeds
Agricultural n o s t 57 50 vV 11 2

Freight charges calculated on

the basis of 1 248 cubic feet amounted to 1794 00 and this was paid to

the Hellenic Lines Ltd by Phoenix Shipping Co Thereafter on

February 11 1 57 under authorization from Asgrow Phoenix pe
titioned the Conference to establish a commodity rate of 45 00 per
ton on seed beans which would be in line with related agricultural
seed items and to retroactively apply such reduced rate to the shipment
of January 31 1957 The stowage factors method ofpacking values

gross and net weight per bag of seed beans were assertedly about the
same as those of seed peas and seed corn for which the tariff named
rates lower than the 57 50 rate charged complainant On February
27 1957 the Conference notified Phoenix that at a meeting held on

February 21 1957 a rate of 49 50 per ton of 2 240 pounds had been

adopted on Seeds bean effective that date on new business but that

tle request for adjustment of the ocean freight on the January 31
1957 shipment on the S S Patria had failed of adoption Phoenix

again petitioned the Conference on 11arch 21 1957 in an endeavor to
have the new rate applied retroactively but was advised by the Con
ference by telephone and confirmation by letter of J1ay 1 1957 that

1 Not otherwise specified
ill A taritr rule provided Rates shown as applying W1M weight or measur ment are

per ton of 2 240 poundS or per ton of 40 cubic feet ship s option and the rate yielding
vessel the greater revenue must be charged

5 F M B
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the request for adjustment had been respectfully declined On May
6 1957 Phoenix requested the Conference to once again refer the mat

ter to the member lines This was done and at a meeting held on

May 23 1957 the request for adjustment failed ofadoption and advice

of that action wascommunicated to Phoenix Thereafter by letter of

June 12 1957 Phoenix requested the Federal Iaritime Board to in

vestigate the matter Replying to the Board s letter of June 18 1957

the Conference on JUile 28 1957 stated that since the tariff provided
no specific commodity item the carrier had properly assessed the rate

then in effect namely Seeds Agricultural n o s 57 50 V1M and

reviewed the three requests of Phoenix for adj ustment of the ocean

freight on the Asgrow shipment Formal complaint was then filed

with the Board

Section 14 of the Shipping Act 1916 as amended provides in per
tinent part

That no common carrier by water shall directly or indirectly in respect to

the transportation by water of passengers or property between a port of a State

Territory District or possession of the United States and any other such port

or a port of a foreign country
Fourth Make any unfair or unjustly discriminatory contract with any ship

per based on the volume of freight offered or unfairly treat or unjustly dis

criminate against any shipper inthe matter of a cargo space accommodations

or other facilities due regard being bad for the proper loading of the vessel

and the available tonnage b the loading and landing of freight in proper

condition or c the adjustment and settlement of claims

The only contract disclosed of record is the exclusive patronage
contract of Asgrow with the carriers members of the North Atlantic

Mediterranean Freight Conference but there is no contention that

this is considered unlawful Complainant s position is that the al

leged discrimination results from the respondent not having estab

lished a rate on seed beans at the time its shipment moved because as

a result of its petitions filed after its shipment had been transported a

rate on seed beans was established Complainant emphasized at the

hearing that the rate of 57 50 was discriminatory when compared
with the rates on similar commodities which stow the same as seed

beans and have the same values but no evidence of any comparative
transportation factors was presented Likewise there is no evidence

that respondent s failure to adjust and settle complainant s claim for

application of the reduced rate has resulted in unjust discrimination

against complainant in favor of any other shipper Accordingly no

violation of section 14 Fourth is shown

Sections 16 and 17 of the Act insofar as they may have application
to the present proceeding provide

5 F MB
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Sec 16 That it shall be unlawful for any common carrier by water or other

person subject to this Act either alone or in conjunction with any other person

directly or indirectly
First To make or give any undue or unreasonable preference or advantage to

any particular person locality or description of traffic in any respect whati o

ever or to subject any particular person locality or description of traffic to

any undue or unreasonable prejudice or disadvantage in any respect what

Boever

Sec 17 That no common carrier by water in foreign commerce shall demand

charge or collect any rate fare or charge which is unjustly discriminatory be

tween shippers or ports or unjustly prejudicial to exporters of the United

States as compared with their foreign competitors Whenever the board finds

that any such rate fare or charge is demanded charged or collected it may

alter the same to the extent necessary to correct such unjust discrimination or

prejudice and make an order that the carrier shall discontinue demanding

charging or collecting any such unjustly discriminatory or prejudicial rate

tare or charge

In order to sustain the charge ofunjust discrimination under these

provisions of the Act complainant must prove 1 that the preferred
port cargo or shipper is actually competitive with complainant
2 that the discrimination complained of is the proximate cause of

injury to complainant and 3 that such discrimination is undue un

reasonable or unjust See Port of New York Authority v Ab Svenska
et al 4 F MB 202 205 1953

The January 1957 shipment was complainant s first and up to the

time of hearing only shipment of seed beans to the Mediterranean

and there is no evidence that any other shipper of seed beans to the

Mediterranean had been charged a lower rate To the contrary com

plainant s representative stated that any other shipper of seed beans

must have paid the same rate because under the established rules of

the Conference all freight rates have to be the same The situation

here is comparable with that considered in Afqhan Amer Tradinq
00 Inc v Isbrandtsen 00 Inc 3 F MB 22 where at page 623

the Federal Maritime Boardsaid

Since it is stipulated that no other shipper paid lower rates than were charged

complainant in this case there is no showing of undue prejudice in violation

of section 16 of the Act or of unjust discrimination in violation of section 17 of

the Act Remis v MooreMcOorrnack Lines Inc 2 U S M C 687 692

Upon this record therefore we find and conclude that the alleged
violations of sections 14 Fourth 16 and 17 of the Act have not been

shown and an order dismissing the complaint will be entered
5 F M B



ASGROW EXPORT CORP V THE HELLENIC LINES LTD 601

ORD

At a Session of the FEDERAL MARITIME BOARD held at its
office in Washington D C on the 12th day of arch A D 1959

No 844

ASGROW EXPORT CORP PHOENIX SHIPPING Co INC AGENTS
v

THE HELLENIC LINES Lm

This proceeding being at issue on complaint on file and oral answer

made at the hearing and having been duly heard and submitted by the
parties and full investigation of the matters and things involved hav

ing been made and the Board on the date hereof having made and
entered of record a report adopting the findings and conclusions of
the examiner promulgated in his recommended decision served on

February 9 1959 which report and recommended decision are hereby
referred to and made parts hereof
It is ordered That the complaint be and it is hereby dismissed
By the Board

F M B

Sgd JAMES L PIMPER

Secretary
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No 799

ALEUTIAN HOMES INC

11

COASTWISE LINE ET AL

Submitte4 October 24 1958 De0i4ea March Sr 1959

Coastwise Line found to have violated section 18 of the Shipping Act 1916 as

amended and section 2 of the Intercoastal Snipping Act 1933 as amended

in misclassifying shipments of prefabricated houses and in failing to file

terminal charges with the Board

Complainant found injured by unlawful miscIassification and resulting over

charges in freight and terminal payments and entitled to reparation except

for amounts barred by the two year limitation in section 22 of the Shipping

Act 1916 as amended

John Ii Dougoherty for complainant
James O Dezendorf and Nicholas H Zwmas for Coastwise Line and

West Coast Terminals Co of California Richard J Brownstein for

The Commission of Public Docks of the City of Portland Oregon
and Russell E Arnett for City of Kodiak Alaska respondents

REPORT OF THE BOARD

CLARENCE G MORSE Ohair7JUln BEN H GmLL Vice Ohair7JUln
THOS E STAKEM Jr Member

By THE BoARD

This proceeding arose out of a complaint fileu on August 10 1956

Complainant alleges that the rates charged and collected on pre

fabricated houses shipped by it from Portland Oregon to Kodiak

Alaska were inapplicable and in violation of sections 15 16 17 and

18 of the Shipping Act 1916 1916 Act 46 U S C 814 815 816 and

817 and section 2 of the Intercoastal Shipping Act 1933 1933 Act

46 U S C 844 Reparation is sought
602 F M B
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Coastwise Line Coastwise which transported the shipments is a

ommon carrier between the United States and Alaska and has a

tariff on file with the Board covering such service West Coast Ter

minals Co of California although a terminal operator at Oalifornia
port8 m1y is named as a respondent because it is alleged to be the

successor ofand the sameorganization as West Coast Terminals Inc

which provided terminal services and facilities for the shipments
here involved at Portland until September 1 1953 At that time its

facilities were sold to The Commission of Public Docks of the City of

Portland Oregon 1 The latter and the City of Kodiak are terminal

operators and furnished services and facilities for the shipments at

Portland and l odiak respectively
Hearing wa held before an examiner who served his recommended

decision on July 31 1958 Exceptions and replies thereto were filed

by the parties and oral argument has been held before the Board

The examiner conoluded that complainant had been overcharged in
violation of section 18 of the 1916 Act and section 2 of the 1933 Ac

to the extent freight and terminal charges were incre d by improper
reclassification that the claims covering alleged overcharges paid 0Q

August 14 1954 were seasonably filed but that the remainder were

barred by the statute of limitations that complainant was injured
by such overcharges and entitled to reparation and that complainant
should submit a reparation statement in compliance with Rule 15 b

of the Board s Rules ofPractice and Procedure

Ve generally agree with the findings and conclusions of the exam

iner Exceptions taken and recommended findings not discussed in

this report and not reflected in our findings have been found not

relevant or not supported by the evidence

The shipments here involved moved from Portland to Kodiak on

seven Coastwise voyages beginning in June 1953 and ending in October
1953 The cargoes consisted of a wooden sections of prefabricated
houses together with b such articles as kitchen cabinets closets

wardrobes insulation and panel shake siding which are intended

to be the omponents of 344 prefabricated homes to be erected in

Kodiak On the first three voyages Coastwise Gharged the prefabri
cated house rate on all articles as provided by Item 1315 of its

Freight Tariff I A F MB F No 2 Starting with the fourth

voyage however it determined that the articles named in b were

not integral parts of a prefabricated house and reclassified such

rticl and retroactively assessed higher rates on them

1The record shows that at all relevant times the domiriantstockl1oldera and officials of

the two West Coast Terminal companies were identical also that the dominant stock

holders of said companie s and of Coastwise were identical

5 F M B
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Complainant contends that all the articles involved were component
parts of a prefabricated house asserts that reclassification of the

articles also resUlted in increased terminal charges and demands re

fund of the alleged overcharges
The two major issues for determination are 1 were any of the

shipments invoived misclassified in violation of the 1916 Act or the

1933 Act and 2 is any of the claimed reparation for injury caused

by the alleged violations barred by the two year statute of limitations

contained in section 22 of the 1916 Act

We first consider whether any of the articles involved in these ship
ments were misclassified The shipments consisted of the components
of 344 homes to be erected by complainant at Kodiak Carlton Lumber

Company Carlton the supplying manufacturer prefabricated the

wooden house parts at Portland and procured kitchen cabinets closets

wardrobes and panel shake siding from other suppliers Carlton was

to and did assemble the materials in house packages and transport
them to docksite for shipment to Kodiak Carlton met with Coastwise
prior to shipment and discussed the articles to heshipped and the right
kind ofpackaging 2 Coastwise thereafter sent a letter to complainant
quoting the Item 1315 rate applicable to Houses KD prefabricated
etc 3 The components of the houses were to be shipped as ready and

not broken down into specific house lots This was at the direction of

Coastwise which stated there could be shipped three hundred and

forty four of anything at any time as long as shipper didn t

exceed 344 of any particular item 4 Such arrangement suited the con

venience of shipper carrier and terminal Also Vest Coast Terminal

decided the materials should be assembled in piles of uniform size

regardless of the particular house

The wooden house parts wereshipped in bundles which consisted of

gables and trusses floor wall plumbing ceiling panels plywood and

sheathing or lumber cut to size The bundles were of uniform size

and were made up of identical parts for one or more houses laid flat

and banded together N one of the house parts was set up singly or

with any otherpart
The cabinets were metal were shipped in sections in wooden crates

and had to be uncrated bolted together and attached to the walls after

the structure had been erected The sink sections were attached to the

plumbing The wardrobes and closets the latter knocked down

II Carlton testified that there were to be three types of houses and 10 sub types Before
beginning production he prepared ten material l1stsone for each of the sub tYpes
which shows the quantities of cabinets etc that each sub type would jnclude

a Complainant was advised that the same item would apply on concrete posts upon com

plainant s statement that they are to be a constituent part of the prefabricated house
Thus most of the 344 fiues wen forward on one v ssel at the Item 1315 prefabricated

house rate

5 F M B
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KD consisted of an inclosure with side walls back top bottom

and door They were not part of the bearing wall Except for a

small broom closet however they formed part of an interior wall

which could not be completed without the wardrobe They could not

be put in after the house was completed nor could they be moved

around the house like furniture or be removed if the house were sold
The panel shake siding was used in varied amounts to change the

xterior appearance of each house so that they would not all look alike
Some houses hadthe shake siding onthree sides and some on four sides
In all cases the siding was attached to the panels after the house had
been erected

Cabinets closets wardrobes and panel shakes were shipped to the

dock by the suppliers who were instructed by Carlton a to mark
and pack closets and wardrobes so they would be distinguishable by
house type and b to mark all packages by name of consignee

Insulation was installed in the interior panels but was shipped in
bulk for the exterior panels When shipped in bulk it was nested in
bundles of gables and trusses so that the combined articles occupied no

more cubic area than such bundles would have occupied without the
insulation Before shipmeilt the insulation could have been installed
in the exterior wan panels and the shake siding eould have been ap
plied to the panels Since some of the ontside panels were to be
stowed on deck these items vere shipped separately in order to avoid
the risk of damage from salt spray and weather to the insulation and
from the rubbing together of the panel shakes

As previously stated on the first three voyages Coastwise classified
the shipments in their entirety under Item 1315 of its Freight Tariff
1 A 5 This item provided for a rate by weight only on the following
corrirl1odity

Houses KD prefabricated including electrical plumbing beating and ven

tilating equipment also not to exceed one each of the following articles Re

frigerator Sto e Wall Heater Washing Machine Vater Heater

The term knocked down leD was defined in Item 250 of the
tariff as follows

i

1

E

I

o

The term Knocked Down KD will apply only when the article is taken apart
in such manner as to materially reduce space occupied Merely separating ar

ticle into parts without reducing bulk does not constitute knocking down or

entitle article to KD rating

Starting with the fourth voyage however and retroactively with

respect to the first three voyages Coastwise reclassified certain of the
articles under items other than number 1315 The kitchel qabinets

Replaced by identical Item 910 effective September 1 1953 Reference herein to Item

1315 includes Item 910 where appropriate

5 F M B
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wardrobes and closets were reclassified under Item 1260 and Item

1270 as furniture panel shakes and insulation were reclassified under

Item 120 as building material and certain articles were reclassified
under Item 1220 as freight N O S not otherwise specified

The furniture items 1260 and 1270 which Coastwise contends are
I

more specifically applicable to cabinets and wardrobes than Item 1315 0

refer to Furniture Wooden or Metallic set up ornot completely un

assembled and include Cabinets Chests Chiffoniers etc The

building material item 120 which Coastwise contends is more spe

cifically applicable to panel shakes and insulation than Item
1315

lists Insulation Material building Shakes Siding wood orcom

position etc Practically aU of the freight overcharges alleged by
complainant result from the reclassifying of the articles above men

tioned and the consequent shift from a weight to a measurement basis

which increased the freight charges
Since the charges under the terminal tariffs were based on weight

or measurement according to the ship s manifest the shift from the

weight to the cubic basis under the freight tariff automatically shifted

the rating from a weight to a cubic basis under the terminal tariffs

thus increasing the terminal charges at Portland and Kodiak More

over although the rating on wooden house parts wasnot changed from

Item 1315 in the freight tariff it was changed under the terminal

tariff resulting in substantially increased terminal charges at Port

land 6 These parts Were classified originally as per ship s manifest

under Item 101 of the Portland terminal tariff applying to Freight
N O S They were reclassified as Frame work and sections under

Item 132 of that tariff which provides a weight rate on Building
Materials prefabricated wooden or metallic S U set up etc

Coastwise s rate clerk who prepared the correction notices on both

the revised freight and terminal charges testified that wooden house

parts were re rated under Item 132 because Itwould have been vir

tually impossible to rate them underneath anything else because I

didn t have anything except the weight He admitted however that

they could have remained as originally classified under the lower

freight N O S classification Item 101 which also provides a weight
rate He also testified that both the terminal tariff and Coastwise s

freight tariff were difficult to apply because the commodity descrip
tions were not specific enough He did not see the articles shipped

Although Coastwise s tariff provided only a tackle to tackle rate

e It is difficult to compute the increased terminal charges generally as Coastwise b1lled

all such charges at Kod1l1k in one lump sum and in lump sum services at Portland Com

plainant computed the increases at Portland on wooden house parts to be 11 137 83
fIItem 132 provided substantlally lower handling and car unloading rates on Mlllwork

N O S
s 6F
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and published no terminal charges S Coastwise collected both freight
and terminal charges paying the latter over to the terminals Ter
minal charges were calculated by Coastwise based upon the terminal
operator s tariffs No exceptions were taken by the terminal opera
tors to these calculations

Coastwise s rate consultant who helped formulate its tariff includ

ing Item 1315 testified that the four disputed items cabinets etc

were not parts of a KD house and that there was no intention to in
clude them in the leD house classification He also asserted that the

disputed items were not prefabricated His understanding was that
a KD house would include only the basic rudimentary parts of the

structure of the house the shell of the house plus the other spe
cific equipment and articles named However he admitted that a pre
fabricated house could be essentially the same as a conventionally
built house the two differing only in the method of construction He
contended that at least cabinets shake siding and insulation were

listed as specific commodities and could not be included in KD houses
in view of the tariff rule Item 10f that Commodity rates named
in the tariff are specific and may not be applied to analogous articles
The witness pointed out that Coastwise s tariff to Valdez and Seward
Alaska contains Item 730 which is identical with Item 1315 and that
Item 730 is followed by Item 740 which covers fabricated houses with
cabinets installed He reasons from this that the presence of Item
740 indicates that Item 730 does not include cabinets therefore

neither does the similar Item 1315

Complainant relies upon the following statement in a pamphlet
published by the Housing and Home Finance Agency to show the

meaning of the term prefabricated house

l he housing package varies as among manufacturers and models but usually
consists of panels for exterior and interiol walls ceiliIg f1oor and roof In

cluded in the bousing package may be such miscellaneous materials as finish

f1ooring trim roofing heating equipment wall cabinets and hot water heaters

The package no matter how complete is far from being a finished house and

the manufacturer should be tbought of more as a material supplier than as a

builder of houses Italic supplied

Carlton agreed with the above definition and stated that there may
be a KD prefabricated house which does not include flooring kitchen
cabinets panel shakes etc He stated further that at times his com

pany builds and ships only the shell of a house and that at other
times it provides more refinements or finishes

8 Coastwise s stevedore handled the shipments from place of rest on dock at Portland to
ship s tackle and Into hold of vessel for which Coastwise collected a handling charg
Coastwise s tariff did not specify the docks at which it called at Portland and Kodiak

5 F M B
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Complainant also referred to a magazine published by the Pre

fabricated House Manufacturers Institute in which the description
of some of the houses pictured listed various items which included

the commodity items here in dispute However the floor plans of
the homes set out in this magazine also indicated that some kitchens

included cabinets andothers did not

Weagree with the conclusion of the examiner that all articles in

vOlved in these shipments properly should have rema ined classified
under Item 1315 prefabricated house

It is a well established rule of tariff interpretation that the terms

ued in a tariff should be construed in a manner consistent with gen
eral understanding and accepted commercial usage Samuel Kaye
Oollection of Brokerage frJisclassijication 5 F 1 B 385 1958 and

cases cited therein

The examiner properly concluded from the record that there is no

dear cut or customary meaning of the term prefabricated house

It can refer only to the wall panels etc which constitute the shell

of a house or it can include other constituent parts of a completed
house such as cabinets siding insulation etc See the definition

given by the Housing and Home Finance Agency Prefabricated
Hou3es in Southern Territory 280 IC C 406 1951 and Texas Pre

fabricated H and T 00 v A T S F Ry 00 272 IC C 61 1948

While Coastwise s witness testified that Item 13150 was intended to

be limited to the shell of the house only it is the meaning of the

express language employed in the tariff and not the unexpressed in

tention of the carrier which controls the interpretation of a tariff

item Nationril Oable and ilfetaZ 00 v American Hawaiian S S 00

2 U S MC 470 1941 Atlantic Bridge 00 v Atlantic Ooast Line

R 00 56 F 2d 163 S D Fla 1932 Coastwise concedes that the

term prefabricated house is ambiguous and could reasonably be

construed to include the particular items here in dispute It con

tends however that the addition of the words including electrical

plumbing heating and ventilating equipment in Item 1315 cures

such ambiguity and as so modified the term clearly includes only
the shell of the house plus the enumerated items and necessarily
excludes all other articles which might otherwise be considered as in

cluded in the term prefabricated house

We cannot agree with the foregoing contention The meaning of

the word including is far from clear and unambiguous The cases

illustrate the varied meanings which have been applied to the word

including It has been construed as a word of enlargement as a

word of limitation or restriction as merely prefacing an illustrative
example as specifying particularly something belonging to the class

5 F M B
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already mentioned and as adding to a class a genus not naturally
belonging thereto 9 We cannot see that the addition in Item 1315 of
the phrase including electrical plumbing heating and ventilating
equipment cures the awnitted ambiguity of the term houses KD

prefabricated rather it appears to increase the ambiguity of the
item Applying the rule applicable to written instruments generally
this ambiguity must be construed against the carrier which made and
issued the tariff Atlantic Bridge 00 v Atlantic Ooast Line R 00

supra Union Wire Rope Oorporation v Atcheson T S F Ry 00

66 F 2d 965 8th Cir 1933 Rubber Development Oorp v Booth
S S 00 Ltd 2 U S MC 746 1945

It is clear from the record that Coastwise was fully aware of the

particular iterns to be shipped and of the fact that the cabinets
closets wardrobes insulation and shake siding were shipped separate
from the basic shell structure of the house With such knowledge
Coastwise quoted the Item 1315 rate thereby directly implying that
the articles should be considered as constituent parts of a pre
fabricated house lO roreover Coastwise advised Carlton to ship
np to but not more than 344 of anything at any time as the articles
became reRdy for shipment and indicated that it was not necessary
that the shipments be broken down by house unit This instruction

was pointle s if complainant was not shipping prefabricated houses
but was really shipping building material or furniture since under

the tariff these latter articles could be shipped without limitation

The recorl clearly evinces a course of conduct strongly indicating
that both the carrier and the shipper understood that the prefabri
cated house Item 1315 rate would be applicable to all these ship

mentsu In fact the Coastwise rate clerk who later reclassified cer

tain of the articles involved in these s ipments had great difficulty in

determining what other commodity rate should have been applied
Ve consider it to be reasonable and natural to construe Item 1315 as

embracing those things which would become a permanent and con

stitutent part of the completed house Under this construction the

cabinets wardrobes closets shake siding and insulation were en

titled to be so classified and properly should have moved under the

IIState v Sho Me Power 00 0 191 S W 2d 971 Mo 1946 llUnols Oent R 00 v

Franklin Oounty 387 Ill 301 56 NE 2d 775 1944 Red Hook OoZd Storage 00 v Depart
ment 01 Labor 295 N Y 1 64 NE 2d 265 1945 on Workers Internatz Unlon v Su
perlor Oourt 230 P 2d 71 Cal 1951 Em Parte Martlnez 132 P 2d 901 Cal 1942
Lowry v Oity 01 Mankato 42 NW 2d 553 Minn 1950

20 See footnote 3
U We recognize that an understanding between a carrier and a shipper cannot vary the

proper construction or application of a tarlft since the published tarlft Is binding on the
parties We find here however that the action of the carrier and the shipperare factors
to be considered In determining what was a fair and reasonable interpretation of an am

biguous tarlft Item

5 F M B
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Item 1315 rate The reclassification of the articles under items other

than 1315 was improper and in violation of section 18 of the 1916 Act

and section 2 of the 1933 Act

We further find as did the examiner that the reclassification of
wooden house parts under the Portland terminal tariff from Item 101

Freight N O S to Item 132 Building Materials prefabricated
wooden or metallic S U set up etc Framework and sections was

improper and in violation of section 18 of the 1916 Act and section 2

of the 1933 Act

To the extent that theunlawful reclassifications caused complainant
to pay higher freight and terminal charges complainant has heel
injured and unless barred by the limitations contained in section 22

of the 1916 Act is entitled to reparation for such injury Section 22

provides in pertinent part as follows

The Board if the complaint is filed within two years after thecause of action

accrued may direct the payment on or before the day named of full reparation
to the complainant for the injury caused by such violation violation iof the

1916 Act or the 1933 Act by a common carrier by water or other person subject
to the 1916 Act

Following are the details of the shipments and payments of ocean

freight and terminal charges herein involved

Date of payment of freight
and terminal charges

Voyage Date Alleged
No Vessel departing freight

Portland I Juneto Aug 14 overcharges
September 1954

1953

1 2 3 4 5 6

13 Tarleton Brown June 1953 37 690 79 5 798 16 2 3 431 40

23 North Beacon June 1953 m 23 458 62 1 353 78 2 397 86

15 Charles Crocker July 1953 36 342 83 7 338 82 2 3 974 48

3 cr 88 84

16 Charles Crocker B L P 5 Aug 1953
65 252 00 f cr 2 149 72 6 7 153 26

16
000 Charles Crocker B L P 2 h Aug 1953

8 808 66 88 83

17 000 CharlesCrocker B L P 3 Sept 1953 49 041 57 f cr 2 091 44 6 3 294 37

17 Charles Crocker other B Ls n Sept 1953 4 046 21 lr

23 Sea airn Sept
1953

5 791 64 2473 67

24 Pacificusoo u Oct 1953 5 63173

220 594 47 25 808 01 18 725 04

1 Cargo was delivered to consignee between June and October 1953

I Alleged overcharges collected August 14 1954

3 Refunded by Coastwise in January 1956

f Corrected copy of freightbill allowing thesecredits was Issued Dec 9 1953
6 Alleged overcharges collected in Augul t and September 1953
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Charges of 220 594 47 were collected on the first five voyages during
June September 1953 co4 in table Such collections were made

more than two years prior to the filing of the complaint on August
10 1956 On August 14 1954 however complainant made additional

payments totalling 25 808 01 co 5 in table because of lien as

serted by Coastwise in April 1954 against some applicances owned by
complainant in the dock warehouse at Kodiak This payment
covered freight adjustment of charges on the first five voyages
When Coastwise issued correction notices covering the credit or

balance due in connection with this payment each individual charge
wasrestated and not merely the particular adjustment which resulted
in the credit or balance due

Coastwise billed for freight charges according to its tariff which

provided that only one freight bill would be issued for freight
covered by one bill of lading The bills of lading 21 provided
that full freight is considered completely earned on receipt of goods
that all charges be paid in full without offset counterclaim or deduc
tion and that the carrier is to have a lien for all charges on any or

all goods designated in thebill of lading
Coastwise s contention that the cause of action accr ed at the time

of delivery of the shipments is untenable In OaklOnd Motor Oar
00 v Great Lakes Transit Oorp 1 D S S B B 308 310 311 1934
our predecessor said

Complainant was injured the moment he paid the charges His

claim accrued at once Emphasis supplied

See also Louisville Oement 00 v Int Omit Oomm 246 D S 638
1918 holding that since no controlling language to the contrary

is used the cause of action accrues when the freight charges are paid
and Accrual of Oause of Action 15 IC C 201 204 1909 holding
such cause accrued only when full payment has been made rhese
two cases were decided under the Interstate Commerce Act when it
like the 1916 Act nowcontained no language contrary to the settled

rule that the time when a Cause of action accrues is when
a suit may first be legally instituted upon it Louisville Oe
ment 00 v Int Oom Oomm supra

Under the foregoing rule there is no question that the claims cover

ing overcharges paid on August 14 1954 amounting to 8 277 41 for

voyages 13 Tarlton Brown 23 North Beacon 15 Oharle Orocker
and 23 Seafair were filed within the two year period of limitation
provided by section 22 of the 1916 Act coQ in table Respondents
are correct however in challenging the claims of 7 153 23 voyage 16

Oharles Orocker B L P 5 and 3 294 37 voyage 17 Oharles
Orocker B LP 3 totalling 10 447 63 for charges paid in AugUst
I F M B
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and September 1953 or more than two years prior to the filing of

the sworn complaint These charges are barred by the two year
statute of limitations

Complainant s contention that the two barred claims were season

ably filed because every building was merged into a single account
which was liquidated by the payment of 5 808 01 on August 14

1954 cannot be accepted There is no convincing evidence to sup

port the claim that there was an open account between complainant
and Coastwise so as to keep alive the time within which an action

could be brought on all the bills of lading The rights and obliga
tions of the parties were defined and limited by each separate bill

of lading and as the contract wasfully paid the statute of limitations

began to run as to that payment Under the most liberal interpreta
tion of the rule the statute would have begun to run on December 9
1953 when the credits of 2 149 72 and 2 09155 respectively were

allowed on the shipments in question co 5 in table Even then

the claims would be barred Implicit in complainant s argument is

the assumption that the paTties may agree to waive or postpone the

running of the statute This cannot be done since the expiration of

the time limit not only bars the remedy but also extinguishes the

right Midstate 00 v Penna R 00 320 U S 356 1943 thereby
nullifying the jurisdiction of the Board over the claims Reliance

frJotor Oar 00 v Great Lakes Transit Oorp 1 U S M C 794 1938
Ve find that complainant paid and bore the charges on the ship

ments in question that complainant was overcharged by Coastwise

to the extent freight and terminal charges were increased by the re

classifications herein found unlawful that complainant was injured
thereby and that except to the extent barred by section 22 of the

1916 Act complainant is entitled to reparation from Coastwise in the

amount of such overcharge
The final question for consideration goes to the legality of the

tariff publishing practices of Coa twise and the liability of respond
ents other than Coastwise for the overcharges for terminal service

there being no question that Coastwise alone is liable for the ocean

freight overcharges Coastwise published a tackle to tackle rate

as previously mentioned It is clear from the record that the shipper
was not permitted to deliver or receive cargo at the end of ship s

tackle that Coastwise assessed the terminal charges at Portland and

Kodiak and that at least at Portland it provided certain of the ter

minal services itself It is the duty of a common carrier by water to

provide a place for the receipt and delivery of property This obli

gation may be fulfilled by the carrier itself or through an agent In

any event the 1933 Act requires that the charges for the services
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involved regardless of who makes them must be stated separately
in the tariff of the carrier Intercoastal Investigation 1935 1

U S S B B 400 433 447 1935 The failure ofCoastwise to do this
particularly when it calculated and collected such charges resulted
in a violation of section 2ofthe 1933 Act and section 18 of the 1916

Act 12

Coastwise alone may be held responsible for the terminal over

charges It had the duty to publish lawful terminal charges and

to apply them in a lawful manner This it failed to do Instead

it in effect adopted the terminals tariffs misapplied them to the ex

tent indicated herein and collected the overcharges The resulting
injury to complainant was duesolely to the acts of Coastwise

Complainant contends that the liability of respondents for repara
tion is joint and several citing L N R R v Sloss Sheffield Co 269

U S 217 1925 With this we cannot agree Section 18 of the 1916
Act and section 2 of the 1933 Act which require the filing of rates

rules and regulations relating to terminal services apply only to

common carriers by water in interstate commerce they do not apply
to an independent termin l Terminal operators as such are not sub

ject to the same statutory obligations as are common carriers by
water in interstate commerce i e specifically they are not required
by the 1933 Act to file their tariffs with the Board or to meet the

statutory requirements of that Act Thus the terminal operators
herein cannot be found in violation of section 18 of the 1916 Act or of

section 2 of the 1933 Act Of course as pointed out by the examiner

such operators may violate sections 15 16 or 17 of the 1916 Act and

may be liable for proven damages resulting therefrom There is no

evidence however showing such violation by any of the terminals

Attorneys for Coastwise and West Coast Terminals Co of Cali
fornia and the attorney for complainant have indicated in response
to a request of the Board made at oral argument that they consider

the present record to be adequate to permit a determination of the

amount of reparation without a conference or further hearing We

will therefore require the parties immediately to prepare certify
and file with the Board a reparation statement in accordance with the

provisions of Rule 15 b of the Board s Rules of Practice and Pro

cedure 46 C F R 201252

No order will be entered at this time as to the determination of

the amount of reparation due but when such order is issued it will

include an award of interest at the rate of 6 percent per annum from

the date ofpayment of the overcharges
JJIAlso the fallure of Coastwise to specIfy the docks at which It called at Portland and

KodIak was a violation ot these sections In December 1956 Coastwise filed terminal

charges at Portland but not at Kodiak
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 30th day ofMarch A D 1959

No 799

ALEUTIAN HOMES INC

V

COASTWISE LINE ET AL

This case being at issue upon complaint and answer on file and

having been duly heard and submitted by the parties and full investi
gation of the matters and things involved having been had and the

Board on the date hereof having made and entered a report stating
its decision and conclusions thereon which report is hereby referred

to and made a parthereof

It is ordered That respondent Coastwise Line be and it is hereby
notified and required to cease and desist and hereafter to abstain from

activities herein found to be in violation of section 18 of the Shipping
Act 1916 as amended and section 2 of the Intercoastal Shipping Act

1933 as amended and

It is further ordered That respondent Coastwise Line be and it is

hereby required within thirty days after the date of service of this

order to modify the provisions of its appropriate tariff on file with

the Board in a manner consistent with our report herein and

It is further ordered That complainant and respondent Coastwise
Line be and they are hereby required to submit as soon as possible
and in any event not later than thirty days after the date of service

of this order a certified reparation statement in accordance with the

provisions of Rule 15 b of the Board s Rules of Practice and Pro
cedure 46 C F R 201252 and

It is further ordered That the proceeding as to respondent Coast

wise Line be and it is hereby held open pending the issuance of an

order respecting reparation and

It is further ordered That the complaint as to respondents other

than Coastwise Line be and it is hereby dismissed

Sgd JAlIES L PIMPER

8ecretary
614 F M B
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No 771

BANANA DISTRIBUTORS INC
v

GRACE LINE INC

III
I
I
I
I
I
III
III
III
III
III
II

No 775

ARTHUR SCHWARTZ
v

GRACE LINE INC

Decided May 4 1959

Respondent in the operation of freighters and com ination vessels between ports
on the west coast of South America and U S Atlantic ports found to be a

common carrier Py water and therefore subject to the provisions of the

Shipping Act 916
Respondent s practice of contracting all of its refrigerated space on these vessels

to three shippers to the exclusion of other qualified shippers found to be

unjustly discriminatory in violation of section 14 Fourth of the Shipping
Act 1916 and to be unduly and unreasonably prejudicial and disadvantage
ous in violation of section 16 First thereof

Forward booking arrangements of two year periods entered into pursuant to

just and reasonable regulations and practices relating to the receiving
handling stowing transporting and discharging of bananas under which

respondent s refrigerated space would be equitably pror ted among quali
fied banana shippers found to be notunjustly discriminatory in violation of

sections 14and 16of the Shipping Act 1916

Marvin J Ooles Francis B Goertner and Richard W Kurrus for
Banana Distributors Inc

John J O Oonnor Jr and John J Foley for Arthur Schwartz

John H Hanrahan Jr John J McElhinny and Francis A Wade
for Stanley Grayson Robert F Martin for Robert Martin Associates
Maurice Finkelstein Thomas J Beddow and Douglass Hunt for Irv

ing B Joselow and Compania Frutera Sud Americana Ecuador
S A George F Galland and William J Lippman for Philip R Con
solo interveners
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Lawrence J McKay Arthur Mermin and James E Greeley for

GraceLine Inc

Robert J Blackwell as Public Counsel

SUPPLEMENTAL REPORT OF THE BOARD

CLARENCE G MORSE Ohairman BEN H GUILL Vice Ohairman THOS

E STAKEM JR Member

By THE BOARD

As noted in ourearlier report 5 F MB 278 these two cases con

solidated for hearing arose out of complaints filed by Banana Dis

tributors Inc Banana Distributors and Arthur Schwartz

Schwartz alleging that Grace Line Inc Grace a common

carrier by water between Ecuador and U S Atlantic coast ports re

fused to carry complainants ba lanas in its refrigerated reefer

space in violation of sections 14 15 and 16 of the Shipping Act

1916 the Act and of sections 1 and 2 of the Sherman Antitrust

Act the ShermanAct 1

Schwartz and Stanley Graysoh Grayson intervened in No 771

Banana Distributors intervened in No 775 and Irving B Joselow

Joselow Compania Frutera Sud Americana Ecuador S A

Frutera Philip R Consolo Con olo Robert Martin Associ

ates M rtin and Public Counsel intervened in both proceedings
Grayson and Martin substantially supported the contentions of com

plainants whereas Joselow and Frutera supported the position of

Grace Consolo intervened only as his interests appeared
Complainants asked the Board to 1 declare the contracts between III

Grace and the existing banana shipp rs in this trade contrary to law Illiand void 2 direct Grace to desist from further carrying out the il

legal contracts 3 require Grace to allot reefer space to complainants I
in an amount deemed fair and re onable by theBoard and 4 award I
other relief whichthe Boar dee s proper

2 I

Inhis recommended decision the examiner conel tided that 1 Grace I
is a common carrier of bananas in the trade and 2 the denial of II

reefer space to complainants and their supporting interveners resulted III
in violation of sections 14 arid 16 of the Act he recommended that III
Grace prorate its reefer space on a fair and reasonalle bas s among IIIexisting ship pers complainants and interveners under two o year for

ward booking arrangements Exceptiops to this decision were filed by III
Grace Joselow Frutera and Consolo replies to the exceptions were III
filed by complainants 1nd Public Counsel and the matter was argued II

before theBoard

1 Allegations of violation of the Sherman Act were abandoned by complainant in No 771
II Although reparation was demanded all parties agreed to defer this question
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Respondent s exceptions contend that 1 it is a cbntract carrieJ of

bananas in the trade under consideration 2 its exclusion of com

plainants and others from participation in its reefer space was nt in

violation of sections 14 and 16 of the Act and 3 a 2 year forward

booking arrangement in the banana trade is not common carriage but
is a form of contract carriage and at any rate would be unworkable

The exceptions of Joselow Frutera and Consolo present no issues

not raised by Grace

In our first report and order we concluded that bananas are sus

ceptible to common carriage and that Grace as a common carrier

should have carried bananas under terms of common carriage Grace

was ordered inter alia to cease and desist from entering into or carry

ing out contracts with banana shippers in violation of sections 14 and

16 of the Act to equitably prorate its reefer space to all qualified
banana shippers under terms of forward bookings for periods not to

exceed two years to employ uniform fair and reasonable standards

in determining the qualifications ofprospective banana shippers and

to estaqlish and enforce just and reasonable regulations and practices
relating to the receiving handling stowing transporting carrying
and discharging ofbananason its common carrier vessels

The report and ordel were reviewed by the United States Court of

Appeals for the Second Circuit Grace Line lnc v Federal MaJ itime

Board 263 F 2d 709 2d Cir 1959 which vacated the order and

remanded the proceeding to us specifically rejecting our sole reliance

on what the court called the susceptibility test

This susceptibility test would appear to be clearly contrary to the Congres
sional purpose for it is obvious that Congress intended that sections 14 and

16 should apply not to all carriers but only to common carriers by water

Wehave reviewed the matter in the light of the court s decision and

upon further consideration without argument orhearing arrive at the

same conclusion without reference to the susceptibility test

THE FACTS

a

1
e

Respondent is the only United States flag operator offering a com

mon carrier berth service on Trade Route No 2 which encompasses
U S Atlantic ports and ports on thewest coast of South America and

receives operating differential subsidy aid for its service on the route

Grace also is a member of the Association of W t Coast Steamship
Compa ies a conference of common carriers approved by the Board

pursuant to section 15 of the Act and carries over 150 different com

modities northbound in thls trade as acommon carrier

In this service at the time of hearing Grace operated three freightr
ers with approximately fortnightly sailings and six combination pas
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senger cargo vessels with weekly sailings ali of which vessels have

reefer facilities United Fruit Company and Standard Fruit Com

pany have vessels plying this trade route but they carry bananas
a

as exclusively proprietary cargo Grancolombiana Line and Chilean
I

Line both foreign flag operators operate berth line vessels with reefer 1
space in this trade but Grancolombiana calls at Philadelphia before e

New York and due to infrequent or irregular service Chilean Line
is not a satisfactory banana carrier

All of the bananas carried by Grace from Ecuador to New York

since the inception of its reefer service on Trade Route No 2 in 1934

have been by special contract bananas being the only product carried
on a contract basis every other commodity is carried by Grace in its

capacity as a common carrier

At the time of the hearing three shippers 11 utilized all of Grace s

reefer space under two year contracts renewable at the option of

the carrier Each shipper had exclusive use and control of individual

compartments The shipper loaded the vessel at Guayaquil Ecuador

at his own risk and expense and unloading was performed by Grace
at the risk and for the account of the shipper Grace followed the

shipper s temperature control instructions en route Except in rare

instances all shippers requested that their bananas be transported
at the same temperature

Loading of bananas at Guayaquil is difficult Port limitations

necessitate loading offshore from barges and the vessel is available

for loading for about 12 hours only Each shipper moves hisbananas

shipside by barge from which gangways are erected into side ports
and loading is accomplished manually When one shipper completes
his loading and stowing another shipper draws his barges alongside
and the entire operation is repeated

Growing shipping and marketing of banaflas due to the nature

of the commodity itself requires a carefully synchronized operation
Bananas grow quickly and are subject to rapid ripening when once

cut from the plants A shipper requires an assured amount of space
in order to integrate his entire operation properly There are no

shoreside refrigerated warehouses in Guayaquil and refrigeration
does not prevent the normal ripening process Shippers rigidly in

spect bananas prior to their loading and stowing in order to prevent
the shipment of overripe or sigatoka diseased bananas since they
could adversely affect otherwise healthy bananas Each shipper
strives to have his fruit reach destination as green as possible

On this trade route Grace carries Chilean fruit northbound in its

reefer space during the Chilean fruit season thereby reducing the

eJoselow Frutera and Consolo
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space otherwise available for bananas There is no commingling of
Chilean fruit with bananas due in part to the difference in tempera
ture requirements between the two Chilean fruit although carried

pursuant to special arrangements with the shippers is carried by
Grace in its capacity as a common carrier

Banana Distributors is an experienced importer and distributor of
bananas 4 This complainant imported a substantial quantity of
bananas from Panama and as the New York agent for Consolo dis
tributed Ecuadorian bananas It had requested reefer space of Grace
since 1953 but each request was denied Schwartz has been con

nected with the banana business since 1928 and his business reputation
is good He had requested space since 1946 but his requests were de
nied Grace offered Schwartz reefer space on the cargo vessels but
because these vesseIs could oner a fortnightly service only he refused
it Although Schwartz has had financial difficulties there is no evi
dence that respondent denied him space for that reason

Grayson has been in this business since 1942 and has had consider
able experience importing bananas At the time of hearing he was

not an importer but was associated with others in a wholesale banana
business in New York Although he himself could not finance a

banana operation from Ecuador the record establishes that he could
obtain the necessary financial backing He requested reefer space
from respondent since 1945 to no avail

Martin has had limited experience in the banan atrade but at the
time of hearing was associated with others in a proposed banana im

porting project One of his associates has had experience importing
bananas from Ecuador Grace has refused Martin reefer space since
1954 This intervener apparently has sufficient financial backing to

engage in this trade and has agreed to post a performance bond with
Grace

DISCUSSION AND CONCLUSION

The ultimate question here is whether respondent lawfully can allo
cate ll of its reefer space on its vessels engaging in the tradebetween
certain South American ports and U S Atlantic ports to certain
banana shippers to the exclusion of other qualified shippers of
bananas

Grace contends that it is not a common carrier of bananas because
it has never held itself out to the shipping public as a common car

rier of bananas and therefore its activities with respect to its banana
movement are not subject to th provisions of the Act Respondent

Throug out this report unless otherwise clearly indIcated the recitation of facts and
the reference to present shippers speak as of the time of hearing

5 F M B
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claims also that bananas because they require specialized handling
constitute a specialty which justifies th ir being carried under special
contracts It asserts that it may refuse bananas altogether or accept
them on special terms for selected shippers without running afoul of

theprovisions of the Act 5

Our first inquiry is into thescope of theAct i e whether respondent
in the operation of these vessels falls within the purview of the

statute Section 1 of the Act provides in part

The term common carrier by water in foreign commerce means a common

carrier except ferryboats running on regular routes engaged in the transporta
tion by water of passengers or property between the United States and a

foreign country Provided that a cargo boat commonly called an ocean

tramp shall notb deemed such common carrier by water in foreign commerce

Thus the eNtity which constitutes a common carrier bi water in

foreign commerce is subj ect to the pravisians af the Act and the

jurisdiction af this Baard The term cornman carrier is nat defined

in the Act but the legislative history of the Act indicates that the

persan to be regulated is the cammon carrier atcomman law Agree
ment No 76 O 2 U S M C 749 1945 And at common law acom

mon carrier is one who halds himself aut to carry for hire the goods
of thase who choose to employ him Propeller Niagara v Cordes

et al 62 U S 7 1858 Railroad Company v Lockwood 84 U S 351

1873 Liverpool Stea1n Co v Phenix Ins Co 129 U S 397 1889

In the Niagara case it was held page 22

I

1

A common carrier is one who undertakes for hire to transport the goods of

those who may choose to emplOY him from place to place He is ingenerctl
bound to take the goods of all who offer unless his complement for the trip

is full or the goods be of such akind as to be liable to extrordinary danger
or such as he is unaccustomed to convey Emphasis added

Grace transports goods generally in this trade on these vessels

Bananas do not confront Grace with liability from extraordinary
danger and they canstitute a commodity which respondent is most

accustomed to convey

Wl1at is nota common carrier has likewise been defined judicially
Generally where the full reach of the vesselis let to asingle shipper
there exists private carriage a bailment for hire Lf1Il1tb et at v

Parkman 14 Fed Cas 1019 D C Mass 1857 Sumner v Oaswell
20 Fed 249 S D N Y 1884 The Wildenfels 161 Fed 864 2d Cir

1908

fi We are not concerned with the question of whether bananas are carried under a bill of

lading or under some otber form of transportation document nor are we concerned with

the lawfulness of the terms of the document of carriage Carriage of Goods by Sea Act

1936 6 ns c 1300 et seq Our concern Is whether bananas must be carried under
the provisions of the Shipping Act 1916
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Ih Lamb V Parkman the court said at page 1023

tis contended in behalf of the respondent that the libellants were common

carr ers By the charter party the whole ship was let to the defendant who

was to furnish a full cargo and the owners had no right to take goods or any

other person In no sense were they common carriers but bailees to transport
for hire I

Grace admittedly is a common carrier in this trade The record

emphasizes this the vessels employed in carrying bananas for its

chosen shippers are otherwise eng ged in carrying general cargo for

all who choose to employ them Ve therefore find that respond nt

in the operation of its freighter and combination vessels betweeIl
c rtain est coast South America ports and U S Atlantic ports is

acommon carrier by water within the meaning of section iof the Act

We next inquire whether a common carrier subject to the provisions
of the Act may exempt itself in part from the provisions of the

Act Grace makes much of the fact that it has not held itseif out

as a common carrier of bananas and argues that it has lawfully ex

cepted Qananas from its holdIng out relying heavily upon EWPres8
Oases 117 U S 1 601 1886 to support its contention th t it may

legally exclude complainants and other banana shipp rs from sharing
in its reefer space on vessels which operate as common carriers In

Ewpres8 OM6s the Supreme Court was called upon to decide whether

a common carrier by rail could exclude an express company from

using itsfaciIities to conduct its own common carrier busiIJess

The exact question then iswhetber these express companies can now demand

as a right what they llave heretofore llad only as by permission That depends
as is conceded on whether all railroad companies are now by law charged with

the duty of carrying all express companies in the vay that express carriers

when taken are usually carried just as they are with the duty of carrying all

passengers and freights when offered in the way that passengers aud freight
are carried page 26

The specificity of the scope of the question is further emphasized in
the Court s opinion

The question is notwhether these railroad companies must furnish the general
public with reasonable express facilities but whether they must carry these

particular express carriers for the purpose of enabling them to do an express
business over the lines page 27

Whether the railroa ds could refuse express matter from the general
public was not an issue and there is no inkling in that case that

the railroads could refuse to carry express matter offered by some of
the general public and accept it from others

If the general public were complaining because the railroad companies refused

to carry express matter themselves on their passenger trains or to allow it to
be carried by others different questions would be presented page 28
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Of importance in the instant proceeding is the following statement

by the Court

So long as the public are served to their reasonable satisfaction it is a matter

of no importance who serves them The railroad company performs its whole

duty to the pubUc at large and to each individual when it affords the public
all reasonable express accommodations If this is done the railroad company

owes no duty to the public as to the particular agencies it shall select fpr that

purpose The public require the carriage but the company may choose its own

appropriate means of carriage always provided they are such as to insure

reasonable promptness and security page 25

Similarly in Ohicago a Railroad 00 v Pullman Oar 00 139

U S 79 1891 where a contract between a railroad and the Pullman

Co by which the railroad granted a sleeping car company the ex

elusive right to furnish all sleeping Gars required by the railroad

for a period of 15 years was assailed as contrary to public policy
and in restraint of the trade the C urt said

The defendant was under a duty arising from the public nature of its em

ployment to furnish such accommodations as were reasonably required
by the passenger traffic Its duty as a carr er of passengers was to

make suitable provisions for their comfort and safety Instead of furnishing
its own cars as it might have done it employed the plaintiff whose

special business was to provide cars of that character to supply as many as

were necessary to meet the requirements of travel It thus used the instrumen

tality of another corporation in order that it might properly discharge its duty
to the public So long as the defendant s lines were supplied with the requisite
number of drawing room and sleeping cars it was amatter of indifference to

the publiC who owned them page 89

We believe Expre88 Cases affords respondent no comfort here
Grace is a common carrier and as such owes a duty to the shipping
public to serve similarly situated shippers alike Joselow Frutera

and Consolo are not the instrumentalities of Grace whereby it dis

charges its common carrier obligations to the banana shipping public
Paraphrasing Empress Oases Grace in order to perform its whole

duty to the public at large and to each individual must fford the

public all reasonable reefer accommodations

The Act confers jurisdiction over carriers specifically over com

man carriers as distinguished from types of ca1riage i e common

or eontract and the movement of any commodity by a common car

rier regardless of the name the carrier uses in connection with it

or any part of itmust conform to the requirements of the Act

including its discriminatory injunctions or be stricken down We

agree with Grace that a common carrier by water may except certain

goods from its holding out to carry but whatever Grace a comlnon

carrier by watercarries it carries subject to the provisions of the

5 F M B
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Act To accept Grace s contentions would result in a perversion of
the will of the legislature as expressed in the Act In excluding BOrne

qualified banana shippers from participation in its reefer space Grace
is derelict in the performance of its duty to the public

Grace also relies on United States v Louisville Na8hville Rail
road 00 221 F 2d 698 6th Cir 1955 to support its position here

Although that case recites that a common carrier acting outside the

performance of its required duties may contract as a private
carrier when the statement is considered in its proper per
spective it involves facts far different frOln the one presented here
the cargo consisted of reactors a commodity never before carried

by the railroads they were shipped by and for the Governmen the

only possible shipper thereofduring war time the cars involved in
the tranportation had to be substantially modified to accomodate the
reactors and the cars had to be withdrawn from their rebrular service

during the course of their special employment That movement can

hardly be equated with the transportation of bananas from Ecuador
to the United States by a carrier regularly moving them for several

shippers in substantial quantities one of its prime revenue producing
commodities in the northbound trade over the course of a quarter
century in facilities reefers which are able to and do accomodate
all commodities requiring refrigeration Properly analyzed the
Louisville case is consonant with the rule in the Niagara case supra
which requires a common carrier to accept the goods of all who offer

unless his complement for the trip is full or the goods be of such a

kind as to be liable to extraordinary danger orsuch as he is unaccus

tomed to convey
II which is particularly appropriate here as Grace

has long carried bananas and they do not present liability from extra

ordinary danger
What we said in Philip R Oomolo v Grace Line Inc 4 F MB

293 300 1953 is controlling here

Respondent admits that it has undertaken to carry general cargo from Ecua

dor to the United States for all persons indifferently and has for many years
done so We think this admitted fact is determinative of this proeeeding
and that in spite of special arrangements of whatever sort respondent may not

lawfully assume the status of a contract carrier to any shipper on its common

carrier vessels or grant to any shipper on such vessel special rates special
privileges or other special advantagesDOt accorded to all persons indifferently

We now look to respondent s actions with respect to its banana carry
ings to determine whether they quare with the prohibitions against

e Not a single case cited by Grace supports the propOSition that similady sftuatea
Shippers may be treated discrim1natorlly by a common carrier with respect to apace
aceommodations
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discrimination in sections 14 Fourth 1 and 168 of theAct Under sec

tion 14 Fourth a common carrier by water may not unjustly
discriminate against any shipper in the matter of cargo space accom

modations or other facilities and under 16 First such carrier may not

give any undue or unreasonable preference to any particular person or

subject any particular person to any undue or unreasonable prejudice
or disadvantage In summarily denying reefer accommodations to

complainants andtheir supportinginterveners all ofwhom repeatedly
requested such space and in favoring Joselow Frutera and Consolo

with that space respondent discriminated against the former and sub

jected them to prejudice and disadvantage with reference to cargo

space similarly Jeselow Frutera and Consolo were preferred
Whether respondent has violated sections 14 and 16 however

depends upon whether its prejudice and discrimination were undue

and unreasonable As noted above complainants and their supporting
interveners are experienced banana importers and we find the exist

ence of no lawful reason why Grace denied them space
In our original report we considered Grace s contention that

ibananas constitute a specialty and therefore not susceptible of

common carriage Grace contended that bananas of several shippers
could not be commingled We have found the facts on this point
contrary to this contention As we stated in the prior report there

is nothing in the banana trade which prevents bananas from being
transported by respondent in its capacity as a common carrier and

therefore find no merit in this argument
We are convinced that bananas of different shippers can be

commingled in the same compartment Although we recognize that

the intermingling of ripe and sigatoka diseased bananas might ad

versely affect otherwise healthy bananas in view of the facts of

recordl good quality bananas are plentiful in Ecuador 2 only
Gros Michel b nanas are exported from Ecuador 3 all such

l In pertinent part section 14 of the Act provides
That no common carrier by water shall directly or indirectly in respect to the trans

portation by water of passengers orproperty between a port of a State Territory District

orpossession of the United States and any other such port oraport of a foreign country

Fourth Make any unfair or unjustly discriminatory contract with any shipper based

on the volume of freight offered or unfairly treat or unJustZy discriminate against any

shipper in the matter of a cargo 8pace accomodations or other faciZities due regard be

Ing had for the proper loading of the vessels and the avaiLable tonnage Empha

Ills added
8 Section 16 of the Act provides inpart

at it shall be unlawful for any common carrier by water or other person subject

to this Act either alone orin conjunction with any other person directly or indirectly

First To make orgive any undue orunreasonable preference oradvantage to any par

ticular person locality or description of traffic in any respect whatsoever or to subject

any particular person locality ordescription of traffic to any undue or unreasonable preju
dice or disadvantage In any respect whatsoe ver
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bananas move at the same carrying temperature 4 all shippers

rigidly inspect their fruit prior to loading and 5 shippers desire

to get their bananas to their destination in as green a condition as

pessiblecoupled with the absence of any evidence tending to indicate

that complainants and their supporting interveners would operate
differently from Grace s present shippers we believe that respondent s

fear of commingling does not afford it a legal justification for its

prejudicial and discriminatory treatment of otherwise qualified
banana shippers We also note that other perishable fruits and

vegetables are commingled in cooled or refrigerated spaces

It is acknowledged that banana shippers have made substantial

investments in their trade that the entire operation from grower in

Ecuador to retailer in theUnited States requires careful coordination

that bananas ripen rapidly that care in shipment is essential that the

fruit is highly perishable and that loading is difficult and must be

accomplished within a relatively short time On the other hand the

record clearly indicates that bananas are readily available to new

comers to the trade that b anas from different plantations have

been successfully mixed in a single compartment that all exporters
carefully inspect the fruit before loading and that carrying tempera
tures seldom vary While it may be that loading and stowing
difficulties will increase as the number of shippers increases this

factor is present in every trade and it is not an excuse for acoinmon

carrier discriminating against some shippers in favor of a few

Since no valid reason has been forthcoming to justify th refusal

of space to qualified shippers and the preference accorded the chosen

shippers we conclude that the discrimination was unjust in violation

of section 14 First of the Act and that the prejudice and disadvantage
was undue in violation of section 16 Fourth thereof

It is obvious that respondent cannot satisfy all the reefer space

desires of its present shippers and those of complainants and their

supporting interveners and thus arises the problem of providing a

plan of allocating space to qualified banana shippers
Where the demand for space exceeds the supply the law is clear

a common carrier must equitably prorate its available space among

shippers Pe71lllta R R 00 v Puritan oal 00 237 U S 121 1915

Patrick Lwmber 00 v Oallmar S S Oorp 2 U S C 494 1941

Equitable proration of space alone however in view of the economic

factors inherent in this trade is not a panacea And it was with

these economic factors in mind that the examiner recommended the

adoption of a forward booking arrangement
Grace argues that a forward booking system is an admission that

bananas do constitute a specialty We need go no further than

5 F M B



626 FEDERAL RITDME BOARD

respondent s own operation on this very trade route to dispose of the

argument during the Chilean fruit season Grace as a common

carrier transports such fruit under forward booking arrangements
and when the offerings exceed the available space the space is prorated
among the shippers

Grace further contends that there is no justification in law for a

forward booking system of the character and duration recommended

Forward booking is not new to common carriage Ocean SS 00 v

Savannah Locomotive Works Supply 00 31 Ga 831 63 S E 577

1909 It is then the duration of the period connected with the

system with which we must be concerned We are mindful that once

the system is initiated qualified applicants for space would be fore

closed from any proration in the space until the end of any given
period In view of the economic problems presented here we believe

and find that the 2 year duration can be characterized as just and

reasonable rather than unjustly discriminatory and unreason

ably prejudicial and affords existing importers the protection they
require while providihg a reasonable opportunity for prospective
shippers to engage in the trade

Qualified banana shippers must not be excluded from participation
in Grace s reefer space in this trade As we stated in our earlier

report however the making of any necessary and practical arrange

ments designed to minimize or eliminate commingling of bananas of

several shippers shall be left to the parties involved We here reaffirm

our adoption of the examiner s recommendation that Grace prorate
its reefer space upon a fair and reasonable basis among qualified
banana shippers under forward booking arrangements of two years

Grace may require prospective shippers in this trade to post a bond

covering the reefer space assigned and may otherwise establish reason

able rules covering dead freight inspection and loading and stowing
which prospective shippers must meet in order to qualify as users of

such space
At the end of any forward booking period in the event that addi

tional qualified importers desire reefer space it will be incumbent

upon respondent to reallocate space to existing importers and the

new applicants upon a fair and reasonable basis

An appropriate order consonant with this report will be issued

Although complainant in No 771 alleged that respondent as a

member of the Association of West Coast Steamship Companies
F M B Agreement No 3302 has operated contrary to the terms of

the conference agreement in violation of section 15 of the Act the

matter was not pursued and since neither the conference nor the

members thereof other than Grace were parties to the proceeding no

determination of the issue is made here
5 F M B
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SUPPLEMENTAL ORDER

At a Session of the FEDERAL MARITIME BOARD held at

its office in Washington D C on the4th day ofMay A D 1959

No 771

BANANA DISTRIBUTORS INC

V

GRACE LINE INC

No 775

ARTHUR SCHWARTZ

v

GRACE LINE INC

The Board on the date hereof having made and entered of record

a supplemental report in these proceedings restating the findings and

conclusions set forth in its report ofApril 29 1957 which supplemental
report is incorporated as a part hereof
It is ordered that respondent Grace Line Inc be and it is hereby

notified and required to cease and desist and to abstain from entering
into or continuing orperforming any of the contracts agreements or

understandings for the carriage of bananas found herein to be in
violation of sections 14 and 16 of the Shipping Act 1916 as amended
It is further ordered that respondent unless it is now complying

with our prior order herein served August 19 1957 shall offer within
ten 10 days after the date of service of this order to its present
shippers and to all qualified shippers including complainants and
their supporting interveners upon a fair and reasonable basis and

upon reasonable notice refrigerated space for the carriage of bananas

on respondent s vessels from Ecuador to U S Atlantic ports for a

period not to exceed two years said period to begin not later than

July 1 1959 and shall thereafter offer for periods not to exceed two

years refrigerated space available for such carriage
It is further ordered that respondent shall employ uniform fair

andreasonable standards in determining the qualifications ofapplicant
F M B 627
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shippers and in exercising its judgment in this regard respondent
shall take into consideration applicant s 1 financial capacity to en

gage in the banana business on a scale proportionate to the refrig
erated space requested 2 ability to arrange for the purchase loading
and stowage of the bananas to be shipped and 3 ability to arrange
for the discharge of bananas to this end respondent may require
applicant shippers to provide verified information sufficient to enable

respondent to make the necessary determinations l

It is further ordered that respondent be and it is hereby notified

and required to establish observe and enforce just and reasonable 1

regulations and practices relating to or connected with the receiving
handling stowing transporting carrying and discharging ofbananas

on or from its vessels which regulations and practices may include the

following requirements a each shipper shall furnish and maintain

as security for the performance of all its obligations under the two

year forward booking a deposit in cash negotiable securities or a

bond satisfactory to respondent equal to twelve and one half percent
12112 of the total minimum freight charges due undersaid forward

booking b no shipper shall be permitted without the approval
of respondent to assign the forward booking or otherwise transfer

any right secured by him under said forward booking c the pay
ment by the shipper of dead freight of up to 90 percent of complete
utilization of space assigped d loading stowing and unloading
shall be at the expense and risk of the shipper and respondent shall

have the right to designate the stevedore or itself perform the neces

sary stevedoring at the port of discharge e duringthe Chilean fruit

season respondent may proportionately reduce the refrigerated space

assigned to banana shippers without discrimination upon reason

able notice to permit the carriage ofChilean fruit f the treatment

as a single shipper of those individuals partnerships or corporations
who are affiliated with each other to the extent of 10 percent or more

common ownership
Itis further ordered that respondent shall file with the Board a

copies of the two year forward bookings entered into hereunder

b the regulations and practices adopted by respondent relating to the

receiving handling stowing transporting carrying and discharging
of bananas and c the criteria used by respondent in determining
what applicant shippers are qualified
Itis further ordered that these proceedings be held open for further

proceedings on the claims of complainants for reparation if any

By the Board

Sgd JAMES L PIMPER

Secretary
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DEPARTMENT OF COMl1ERCE

l1ARITIME ADMINISTRATION

No 8 90

MOORE McCORlIACK LINES INC ApPLICATION UNDER SECTION 805 a

Submitted Ma1l21 1959 Decided Ma1l21 1959

One oyage by the SS MOrmaC8ltn commencing on or about June 2 1959 carry

ing a full cargo of lumber from United States North Pacific ports to United

States Gulf or North Atlantic ports found not to result in unfair compe

tition to any person firm or corporation engaged exclusively in the coast
wise or intercoastal service and not to be prejudicial to the objects and

policy of the Merchant Marine Act 1936 as amended

Ira L Ewers and Randall J Thompson for Moore McCormack
Lines Inc

Robert E Mitchell Edward Aptaker and Robert O Balnford as

Public Counsel

r

E

REPORT OF THE DEPUTY 1ARITUIE ADlIINISTRATOR

By THE DEPUTY MARITHIE AnltIINISTRATOR

Moore McCormack Lines Inc Mormac has applied for written

permission of the Matitime Administrator under section 805 a of

the Merchant Marine Act 1936 as amended the Act 46 V S C 1223

for its owned vessel the SS Mormacsun which is under time charter

to States Marine Corporation ot Delaware States Marine to engage
in one intercoastal voyage commencing at United States North Pacific

ports on or about June 2 1959 carrying a full cargo of lumber to

United States Gulf or North Atlantic ports Notice of hearing was

published in the Federal Register of May 12 1959 and hearing has

been held before the Deputy Maritime Administrator There were

no petitions to intervene and no one appeared in opposition to the

application
States Marine the charterer of the MormaC8un conducts as a part

of its regular steamship operations an eastbound intercoastal lumber

serVIce For the early June sailing under consideration it has en
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deavored unsuccessfully to obtain an appropriate vessel of the type re

quired for this service No exclusively domestic operators in this trade

have objected to the use of the MormaC8un for the sailing in question
Upon this record it is found and concluded that the granting of

written permission undersection 805 a of the Act for the MormaC8un

which is under time charter to States arine to engage in one inter

coastal voyage commencing at United States North Pacific ports on

or about June 2 1959 carrying a full cargo of lumoorto United States

Gulf rNorthAtlant c ports will not Je8ult in unfair competition to

any person firm or corporation operating exclusiveiy in the coastwise

or intercoastal service and will not be prejudicial to the objects and

policy of the Act

This report will serve as written permission for the voyage

5 A



DEPARTMENT OF COMMERCE

MARITIME ADMINISTRATION

No S 94
J

AMERICAN PRESIDENT LINES LTD ApPLICATION UNDER
SECTION 805 a LI

1

Submitted J ne 19 959 Decided June 19 1959

The carriage of passengers booked by Mi itary Sea Transportation Service from

Hawaii to CaliforIi a aboard the SS President Hoover Voy geNo 20 sailing
fot San FranCisco from IJawaii on or sbout ruly 29 1959 ound not to result

inunfair competition tQ anyperon firm or corporation en ged exclusively
In the domestic trade r to b prejudicial to the obje ts a d policy of the

Merchant Marine Act 1936 as amended

Warner W Gardner for American President Lines Ltd

Willis R Deming and Alvin J Rockwell for Matson Navigation
Company

Robert E Mitchell Edl ard Aptaker and Robert O Bamford as

Public Counsel

REPORT OF THE DEPUTY MARITIME ADMINISTRATOR

By THE DEPUTY MARITIME ADMINISTRATOR

American President Lines Ltd APL has applied for written

permission of theMaritime Administrator under section 805 a of the

Merchant Marine Act 1936 as amended the Act 46 U S C 1228

to carry 19 passengers booked by Military Sea Transportation Service
MSTS from Hawaii to California on Voyage No 20 of the SS

President Hoover sailing for San Francisco from Hawaii on or about

July 29 1959 The hearing notice in the Federal Register of June

10 1959 was held 1efore the Deputy Maritime Administrator on

June 19 1959 Matson Navigation Company Matson intervened

as its interests might appear
MSTS requested APL to indicdte the number of MSTS passengers

it could accommodate from Hawaii to California during July 19n9
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APL advised MSTS that it could not accommodate any MSTS pas
RengelS on its SS President Oleveland but could book 19 passengers
on Voyage No 20 of the SS President Hoover MSTS advised that it
desired to book this space

At present APL carries passengers between California and Hawaii
on two of its vessels the SS President OlevelantJ nd the SS President
TVilson and the application for written permIssion for APL to add
a third vessel in this trade is now being considered by the Federal
Maritime Board in Docket No 878 Matson has no objection to the

proposed permission for the single voyage provided the granting of
the permission is without prejudice to the position of any party in
Docket No S78

Upon this record it is found and concluded that the granting of
written permission under secti on 8QQ a of the Act for the carriage of
19 passengers booked by MSTS from Hawaii to California on Voyage
No 20 of the SS President Hoover commencing on or about July 29
1959 would neither result in unfair competition to any person firm II
or corporation operating exclusively in the coastwise or intercoastal 1

service nor be prejudicial to the objects and policy of the Act
This report shall serve as written permission for the voyage The

action herein is without prejudice to the position of any party in
Docket No S 78
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N o 827

PHILIP R CONSOLO
V

FLOTA MERCANTE GRA COLOMBIANA S A

No 835

FLOTA MERCANTE GRANCOLOMBlANA S A CARRIAGE OF BANANAS
IFROM ECUADOR TO JHE UNITED STATES

No 841

BANANA DISTRIBUTORS INC
V

FLOTA IERCANTE GRAN COLOMBIANA S A

Submitted May 12 1959 Decided June 22 1959

Respondent in the operation of vessels between ports on the west coast of
South America and ports on the North Atlantic coast of the United States
and between ports on the west coast of South America and United States
Gulf of Mexico ports found to be a common carrier by water and
therefore subject to the provisions of the Shipping Act 916 as amended

Respondent s practice of contracting all of its refrigerated space on its ves

sels operating between ports in Ecuador and ports on the North Atlantic
coast of the United States to one banana shipper to the exclusion of other
qualified banana shippers found to be unjustly discriminatory in violation
of section 14 Fourth of the Shipping Act 1916 as amended and to be

unduly an unreasonably prejudicial and disadvantageous in violatioll
of section 16 First thereOf

Forward booking arrangements of periods not to exceed two years entered
into pursuant to just and reasonable regulations and practices relat ng
to the receiving handling stowing transporting and discharging of ba
nanas under which respondent s refrigerated space would be equitably
prorated among qualified banana shippers found to be not unjustly
discriminatory in violation of sections 14 Fourth and 16 First of the
Shipping Act 1916 as amended

5 F M B
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Robert N KhaIYMch and William J LiPfY11U1nfor Philip R Consolo
and Rwhard Kurrus and Paul D Page Jr for Banana Distributors

Inc complainants
Renato O GialZorefl2i and John H Dougherty for Flota Mer

ante GraneolQmQiaIla S A respondent andpetitioner
Eliaa Rosenzweig for Panama Ecuador Shlppi g Corporation and

Thomas J O Neill for Newark Banana Supply interveners

Robert J Blachwell as Public Counsel

REPORT OF THE BOARD

CLARENCE G 140RSE Ohairman BEN H GUILL Vwe Oludl7JWnTHoB

E STAKEM JR Member

By THE BOARD

These three consolidated proceedings relate to the lawfulness of

the movement of bananas by Flota Meroante Grancolombiana S A

Flota from Ecuador to United States ports in the foreign com

merce of the United States In No 827 Philip R Consolo Con

solo alleges that Flota in refusing to allocate part of its refriger
ated reefer space to Consolo for the movement of his bananas

from Ecuador to U S North Atlantic ports and in granting that

space to Panama Ecuador Shipping Corporation Panama Ecua

dor unj ustly discriminated against Consolo in violation of section

14 Fourth 1 of the Shipping Act 1916as amended the Act and

unduly prejudiced him and unduly advantaged Panama Ecuador in

violation of section 16 2 of theAct Consolo further alleges that inoon

tracting all of its reefer space to a single shipper and in refusing the

shipments of others respondent operated contrary to the terms of a

duly approved agreement in violation of section 15 of the Act

In No 841 Banana Distributors Inc Banana Distributors
similarly alleges violation of sections 14 Fo rth and 16 of the Act

It Section 14 of the Act provides In part
That no common carrier by water sball direCtly or Indlreet1y In respect to the trans

portation by water of passengers orproperty between aport of a State Territory District

or possession of the United States and anyother Buch port ora port of a foreign country

Fourth Make any unfair or unjustly discriminatory contract wtth any shipper based

on the volume of freight oirered or uA cUrZ treGt Of UAJUlItlg 1148 ot6 Ggo n8t any

shipper In the matter Qf a cargo 8 ac6 GcoommodatlonB Of other acUltle8 due regard
being had for the proper loading of the vessel and the available tonnage 0 Empha
81s added

Section 16 of the Act provides In part

That It shall be unlawful for any commo earner by water or other person BubJect
to this Act either alone or in conjunction with any other person directly or Indlrectly

First To make or give any undue or unreasonabie preference or advantage to any

particular person locality ordescription of traftlc In any respect whatsoever orto subject

any particular person locality or description of traftlc to any undue or unreasonable

prejUdice or disacJIvantage in any respect whatsoever

SFM B
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Flota in No 835 petitioned for a declaratory order relating to its
banana practices in the Ecuador U S North Atlantic trade and the
Ecuador U S Gulf trade It contends that it is not a common car

rier of bananas that its contracts with Panama Ecuador are not un

lawful and that the physical characteristics of its vessels are so differ
ent from those of its competitor Grace Line Inc Grace that our

rule in Banana Distributors Inc v Grace Line Inc 5 F M B 278
1957 and Philip R Oonsolo v Grace Line Inc 4 FM B 293
1953 is not applicable to its banana carryings
Public Counsel a party in each of these proceedings contends that

in contracting all of its re fer space to Panama Ecuador to the ex

clusion of other qualified shippers including complainants here
Flota has violated sections 14 Fourth and 16 of the Act In No 835
it is his position that Flota be ordered to cancel its present contracts

and make its reefer space available to all qualified shippers
Panama Ecuador an intervener in all of the proceedings argues in

effect that the physical limitations of the Flota vessels are such that

only one shipper can be accommodated on them and therefore the

resulting discrimination prejudice and advantage if any are not

undue unreasonable orunjust
Newark Banana Supply intervened in No 841 but did not partic

ipate further in the proceedings

1

FACTS

Flota operates six vessels in its common carrier service bet7een

ports on the west coast of South America and U S North Atlantic

ports with a weekly frequency At the time of hearing it employed
five new 171h knot vessels in the trade and a sixth was scheduled to

be added in early 1959 They carry general cargo northbound and

southbound on this regularly advertised and maintained service

Northbound sailings commence in Peru proceed to Ecuador where
bananas are loaded to Euenaventura Colombia where coffee Flota s

most important northbound commodity is loaded then to Phila

delphia where bananas are unloaded and thence to Baltimore and

New York Although the vessels stop at Buenaventura for about 60

hours steaming time from Guayaquil Ecuador to Philadelphia gen
erally is 11 days

Bananas have been carried by Flota in this trade since 1950 always
under special contract and never has the company accommodated

more than oDe shipper at anyone time

Both Consolo and Banana Distributors are experienced banana

shippers Consolo repeatedly has sought reefer space from Flota
for the carriage of its bananas since 1955 Banana Distributors un
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successfully sought reefer space on Flota s vessels in 1957 Others

also have requested reefer space for bananas but Flota rnade no check
to determin whether such applicants were financially or otherwise

responsible
In 1955 Flota presented Consolo a rate for the entire reefer space

on its five vessels in the trade Consolo then countered with an offer

to take the space if the rate on the lower hold were reduced 25 per
cent or in the alternative to occupy and pay for only the upper
tween and lower tween decks of the reefer hold on each ship s Flota

rejected this bid and later July 25 1955 entered into an exclusive

two year contract with the predecessors in interest of Panama Ecua

dol covering all the reefer space on the then five vessels in the trade

Consolo was advised that the space was under contract for two years
In 1957 Consolo again submitted an offer on Flota s reefer space
which was rejected in favor of an offer from Panama Ecuador cover

ing this time a period of three years After our decision in Banana

Distributors Inc v Grace Line Inc supra both Consolo and Banana
r

Distributors sought an allocation of reefer space from Flota but

vithout success

The single reefer hold on each of Flota s vessels has a capacity of

55 000 cubic feet and is divided into three levels upper tween lower

tween and lo er deck Hatches between these levels are closed off

with three 450 pound plugs each over which are placed hatch covers

The hold was designed primarily for the accommodation of frozen

commodities in contrast to such holds on the Grace vessels which

were designed for the carriage of bananas The longer the period
the hold is open for loading the longer it takes to reduce the hold

temperature to the desired 52 degrees Uncontraverted testimony
indicates that with a 15 hour loading time 40 hours are required to

reduce the hold temperature and that for every additional hour of

loading it would take two additional hours of cooling time to reach

52 degrees
As previously noted the single shipper utilizing Flota s reefer hold

usually completes loading within 13 to 15 hours There are two

side ports one on each side of the vessel at the upper tween deck

of the hold A ramp runs from the side port to a pontoon secured
to the vessel Barges carrying from 800 to 4 000 stems tie up to the

pontoon and stevedores then carry the cargo up the ramps and stow

It as directed The side ports are somewhat smaller than those on

the Grace vessels and they are higher above the water line causing
3The reefer hold on each sMp Is divided into three decks upper tween lower tween

and lower hold The lowest deck is so high that it will accommodate three uprIght layers

of bananas rather than two subjecting the bottom layer to damage from excessive weight
This isDot the case In Flota s new vessels four of the five actually have less height In the

lower hold than in the other two decks
5 F M B
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the ramp to be more steeply inclined Too the single ramp must be

traversed both entering and leaving the ship whereas on the Grace

ships separate ramps are used for entering and exiting Stowing
begins in the lower hold which necessitates descent via catwalks

through hatches iri the upper tween and lower tween decks While
the lower hold is being filled the select fruit is segregated and stowed

in the upper tween deck Upon completion hatch plugs and covers

must be replaced sealing off the compartments Ramps catwalks
hatch plugs and covers and bin boards impede to some extent the

rapid loading of the compartments The decks are fitted for stan
chions into which boards are inserted to form bins Thus fruit is
separated and more properly stowed In unloading generally all the
fruit must be removed through one side port only Unloading is ac

complished in the inverse order of loading
Flota also operates as a common carrier by water a service between

ports on the west coast of South America and U S Gulf of Mexico

pocts utilizing four older and slower vessels These vessels have
reefer facilities andinvolve an 8 to 10 day transit time from Ecuador to

Galveston Texas where bananas are discharged for asingle shipper
Grand Shipping Inc This shipper enjoyed an exclusive use con

tract of the space for a one year period from June 1 1957 to June 1
1958 and it was renewed fora 6 months period in view of th peti
tion for the declaratory order herein It is not apparent that other

qualified banana shippers have applied for and have been denied
reefer space in this trade

RECOMMENDED DECISION

The presiding examiner found that 1 Flota is a common carrier
of bananas from Ecuador to theAtlantic and Gulfcoasts of the United
States 2 Flota s exclusion of Consolo and Banana Distributors
from participation in the use of its reefer space on its vessels from
Ecuador to U S Atlantic ports results in violation of sections 14
Fourth and 16 of the Act 3 Flota should cancel its existing con

tracts for the carriage of bananas from Ecuador to the U S Atlantic
and Gulf coasts and 4 Flota should be required to prorate its reefer

space on a fair and reasonable basis among existing shippers and all
other qualified banana shippers under forward booking arrangements
of not more than two years

Exceptions were filed by Consolo Flota and Panama Ecuador Re

plies were filed by Consolo Panama Ecuador Flota and Public
Counsel

Although generally supporting the recommefided deciSIOn Consolo
excepted to the failure of the examiner 1 to recommend that the
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Board order Flota to allot to him 50 000 cu ft of reefer space per

week and 2 to make certain findings of fact relating to common

carriage and discrimination and prejudice
Flota excepted to the findings that 1 it is a common carrier of

bananas 2 it has violated sections 14 Fourth and 16 of the Act and

3 it should cancel its present banana contracts and prorate its reefer

space among all qualified shippers It contends that the decision is not

supported by evidence is contrary to law and that the findings ofvio

lation of sections 14 and 16 of the Act were beyond the scope of the

proceeding
In its exceptions Panama Ecuador claims that the findings are not

supported by the record and that the conclusions are contrary to law

It contends that the contract between it and Flota is not subject to the

jurisdiction of the Board since it involves contract carriage

DISCUSSION AND CONCLUSIONS

What we said recently in the Supplemental Report in Banana Dis

tributors Inc v Graoe Line Inc 5 F M B 615 herein referred to as

the Supplemental Report is appropriate here and we feel is disposi
tiveof the issues presented in these proceedings It is clear that in the

operation of its freighter vessels between Ecuador and U S North

Atlantic ports and between Ecuador and U S Gulf of Mexico ports
Flota is a common carrier by water in the foreign commerce of the

United States and therefore is subject to the provisions of the Ship
ping Act and to the jurisdiction of this Board It is of no moment

that Flota has restricted its banana carryings to special contracts

the movement of any commodity by a common carrier re

gardless of the name the carrier uses in connection with itor any part
of itmust conform to the requirements of the Act including Jts dis

criminatory injunctions or bestricken down Supplemental Report
page 622 Likewise in Philip R Oonsolo v Graoe Line Ino supra we

stated in spite of special arrangements of whatever sort re

spondent a common carrier by water may not lawfully assume the

status of a contract carrier to any shipper on its common carrier ves

sels or grant to any shipper on such vessel special rates special priv
ileges or other special advantages not accorded to all persons indif

ferently page 300 And again in the Supplemental Report page

622 we said that a common carrier owes a duty to the

shipping public to serve similarly situated shippers aJike

It is clear from this record that both complainants are qualified
banana shippers It is similarly clear that they were denied reefer

space accommodations by Flota to their p ejudice and disadvantage
and that Panama Ecuador in rooeiving and using that space wasfav
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ored and advantaged We find no justification for this conduct on the

part of Flota and conclude that in denying reefer space to com

plainants and in granting that space to a single favored shipper
Flota has acted in violation of sections 14 Fourth and 16 of the Act

The arguments relating to the differences between Flota s vessels

and Grace s vessels are not impressive Both companies are common

carriers by water and the Act applies equally to both Inferior re

frigeration smaller sideports and higher from the water line an

additional deck cumbersome hatch plugs and other paraphernalia
found on the Flota vessels do not exempt Flota from the discrimina
tory proscriptions of the statute qualified banana shippers must not

be excluded from participation in the reefer space
The limitations of Flota s vessels relate we believe to operational

matters which we feel may be more properly solved by an experienced
carrier 4 Our concern is with the protection afforded by the Act
to qualified shippers

Much has been made of the loading time required The present
shipper takes from 13 lh to 15 hours to complete loading Testimony
on the additional time required by multiple shippers varies Panama

Ecuador s witness believes that loading time would be increased by
7 to 12 hours if three shippers were accommodated 10 to 15 addi

tional hours if six shippers were granted space and up to 50 addi

tional hours if ten shippers were involved on the other hand Consolo
estimated that only an additional hour would be necessary if six

shippers shared the space and Banana Distributor s witness was of
the view that six shippers would cause a two hour delay Based on

the record the examiner found that loading by multiple shippers
should not add more than five hours to the present loading time

We feel that thejudgment of the examiner is clearly supported by the
evidence But even if up to 15 additional hours were required to

accommodatesix banana shippers that fact would not justify exclusive

long term space contracts to a favored shipper and the denial of that

space to a qualified competitor Operational difficulties and vessel
limitations do not justify prejudice and discrimination otherwise
undue and unreasonable

On this record we find and conclude that Flota s practices in the
Ecuador North Atlantic tradethe exclusion of Consolo and Banana

Distributors from participation in its reefer space and the allocating
of that space to Panama Ecuador exclusivelyconstitute a violation

Similarly segregating or otherwise identifying bananas of different shippers Is an op
erational function and was so recognized by the examiner The solutions suggested by
him do not constitute error As he pointed out There may be other means of easy iden
tiftcation which would suggest themselves to those intimately famlliar with the ramlftca
tions of the banana business
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of sections 14 Fourth and 16 First of the Act Contracts with the

present shipper must be cancelled and the reefer space on the vessels

in this trade must be made available upon fair and reasonable basis

to all qualified banana shippers Similarly we find that Flota as a

ommon carrier by water between Ecuador and U S Gulf of Mexico

ports must make its reefer space available to all qualified banana

shippers in that trade

As we said in the Supplemental Report a forward booking system
under which space contracts would be firm for not to exceed two years

in view of the economic problems inherent in the banana importing
business would be char terized as just and reasonable as op

posed to unjust and unreasonahle which aptly describes the

present system
What we shall require of Flota isthat it make its reefer space pro

rationally available to all qualified banana shippers upon a fair and

reasonable basis under forward booking arrangements of not to ex

ceed two years We feel however that the operational problems may

best be solved by the parties concerned Flota may through reason

able rules and regulations require bonds from shippers provide for

dead freight inspection loading stowing and discharging as well

as other reasonable requirements taking into consideration the

physical limitations of the vessels and their reefer accommodations

and the like which shippers must meet in order to qualify as users of

space At the end of any forward booking period Flota shall re

allocate its space for additional periods among qualified applicants
consonant with our directives herein

Since we believe thatthe foregoing disposes of the matter we make

no findings with reference to the allegations of violation of section

15 of the Act

An appropriate order will be entered
F M B
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 22nd day of June AD 1959

No 827

PHILIP R CONSOLO

v

FLOTA MERCANTE GRANCOLOMBIANA S A

No 835

FLOTA MERCANTE GRANCOLOMBiANA S A CARRIAGE OF BANANAS

FROM ECUADOR TO THE UNITED STATES

No 841

BANANA DISTRIBUTORS INc

v

FLOTA MERCANTE GRANCOLOMBIANA S A

The proceedings docketed as Nos 827 and 841 being at issue upon

complaints and answers on file and the proceeding docketed as No

835 being at issue upon a petition for a declaratory order and replies
thereto on file and the proceedings having been consolidated and duly
heard with respect to all issues other than reparation and full inves

tigation of the matters and things involved having been had and the

Board on the date hereof having made and entered a report stating
its conclusions decision and findings therein which report is hereby
referred to andmade aparthereof

Itis ordered That

1 Respondent be and it is hereby notified arid required not later

than August 1 1959 to cease and desist and to abstain from entering
into or continuing or performing any of the contracts agreements or

understandings for the carriage of bananas found herein to be in

violation of sections 14 and 16 of the Shipping Act 1916 as amended

5 F M B
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2 Respondent within ten 10 days after the date of service of this

order shall offer to its present banana shippers and to all qualified
banana shippers upon a fair and reasonable basis and upon reason

able notice refrigerated space for the carriage of bananas on re

spondent s vessels from Ecuador to United States ports for a period
of not to exceed two years said period to begin not later than August
1 1959 and shall thereafter offer for periods not to exceed two years

refrigerated space availablefor such carriage
3 Respondent shall employ uniform fair and reasonable standards

in etermining the qualifications of applicant shippers and in exer

cising its judgment in this regard respondent shall take into consid

eration 1 applicant s financial capacity to engage in thebanana busi

ness on a scale proportionate to the refrigerated space requested 2

applicant s ability to arrange for the purchase loading and stowing
of the bananas to be shipped and 3 applicant s ability to arrange
for the discharge of bananas and to this end respondent may require
applicant shippers to provide verified information sufficient to enable

respondent to make thenecessary determinations
4 Respondent be and it is hereby notified and required to establish

observe and enforce just and reasonable regulations and practices re

lating to or connected with its receiving handling stowing trans

porting carrying and discharging of bananas which regulations and

practices may include the following requirements a each shipper
shall furnish and maintain as s curity for performance of all of its

obligations under the two year forward booking a deposit in cash

egotiable securities or a bond satisfactory to respondent equal to

12lh percent of the total minimum freight charges due under said

forward booking b no shipper shall be permitted without the ap

proval of respondent to assign the forward booking or otherwise
transfer any rights secured by him under said forward booking c

the payment by the shipper of dead freight of ilp to 90 percent of

complete utilization of space assign d d loading stowing and un

loading shall be at the expense and risk of the shipper respondent
to have the right to designate the stevedore or itself to perform the

necessary stevedoring at the port of discharge e the treatment

as a single shipper those individuals partnerships or corporations
who are affiliated with each other to the extent of 10 percent or more

common ownership
5 Respondent shall file with the Board a copies of the two year

forward bookings entered into hereunder b the regulations and

practices adopted by respondent relating to its receiving handling
stowing transporting carrying and discharging ofbananas and c

the criteria used by respondent in determining what applicant ship
pers are qualified
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6 The proceedings docketed as Nos 821 and 841 be and they are

hereby held open for further proceedings on the claims of complain
ants for reparation if any and

1 The proceeding docketed as No 835 be and it is hereby discon
tinued

By the Board

Sgd JAMES L PIMPER
Searetary
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DEPAI1TlfENT OF COMMERCE

l1ARITIl1E ADl1INISTRATION

No 896

MOORE McCORMACK LINES INC ApPLICATION UNDER SECTION
805 a

Subtnitted J1tly 22 1959 Decided July 22 1959

One voyage by the SS Afonnacpine commencing on or about July 29 1959

carrying a full cargo of lumber from United States North Pacific ports
to United S tes North Atlantic ports found not to result in unfair com

petition to any person firm or corporation engaged eXClusively in coast

wise or intercoastal services and not to be prejudicial to the Objects and

policy of the Merchant Marine Act 1936 as amended

William B Ewers for Moore McCormack Lines Inc

Robert O Bamford as Public Counsel
REPORT OF THE MARITIME ADMINISTRATOR

By THE L RITIlIE ADlIINISTRATOR

Moore McCormack Lines Inc Mormac has applied for written

permission of the Maritime Administrator under section 805 a of

the Merchant Marine Act 1936 as amended the Act 46 U S C
1223 for its owned vessel the SS Mo1rnacpine which is under time

charter to States Marine Corporation of Delaware States Marine

to engage in one eastbound intercoastal voyage commencing at a

United States North Pacific port on or about July 29 1959 carrying
a full load of lumber for discharge at United States North Atlantic

ports Notice of hearing was published in the Federal Register of

July 13 1959 and hearing has been held before the Administrator

NG petitions to intervene were filed and no one lappeared in opposition
to the application

States Marine the charterer of the SS Mormacpine conducts as a

part of its regular steamship operations an eastbound intercoastal
lumber service For this late July sailing it has endeavored to obtain

an appropriate vessel of the type required for this service but has

been unable to do so No exclusively domestic operators in this

trade have objected to the use of this vessel for this sailing
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Upon this record it is found and concluded that the granting of

written permission under section 805 a of the Act for the Mormac

owned vessel SS Morrnacpine which is under time charter to States
Marine to engage in one intercoastal voyage commencing at a United
States North Pacific port on or about July 29 1959 carrying a full

cargo of lumber to United States North Atlantic ports will not result

in unfair competition to any person firm or corporation operating
exclusively in the coastwise or intercoastal service and will not be

prejudicial to theobjects and policy of the Act

This report shall serve as written permission for the voyage

S M A



DEPARTMENT OF COMMERCE
MARITIl1E ADMINISTRATION

No S97

AMERICAN PRESIDENT LINES WD ApPLICATION UNDER SECTION

805 a

SubmittedJuly 27 1959 Decided July 27 1959

The carriage of nine privately owned automobiles and household goods in an

amount not to exceed 10 measurement tons booked by Military Sea Trans

portation Service from Hawaiito California aboard the SS President Hoover

voyage No 20 sailing for San Francisco on or about July 28 1959 found

not to result inunfair competition toany person firm or corporation engaged

exclusively in the domestic trade or to be prejudicial to the objects and

policy of tl e Merchant Marine Act 1936 as amended

Vern Oowntryman for American President Lines Ltd

Willis R Deming and Alvin J Rockwell for Matson Navigation
Company

Robert O Bamford as PuhIlc Colinsel

REPORT OF THE DEPUTY MARITIME ADMINISTRATOR

By THE DEPUTY MARITIME ADMINISTRATOR

American President Lines Ltd APL has applied for written

permission of the Maritime Administrator under section 805 a of

the Merchant Marine Act 1936 as amended the Act 46 U S C 1223

to carry 9 automobiles and household goods in an amount not to exceed

10 measurement tons booked by Military Sea Transportation Service

MSTS from Hawaii to California on voyage No 20 of the SS Presi

dent Hoover sailing for San Francisco on or about July 28 1959

Hearing was noticed in the Federal Register ofJuly 21 1959 and was

held before the Deputy Maritime Administrator on July 27 1959

Matson Navigation Company Matson intervened as its interests

might appear
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MSTS 0n 01 ab0 ut July 10 1959 requested APL to carry the aut0

nl0biles and h0useh0ld goods af MSTS passengers auth0rized t0 be

carried an this vayage pursuant to the decisian in Docket Na S 94

Matson has no objection to the proposed permission for the single
voyage pr0vided such action is without prejudice t0 the position of any

party in DocketNo S 7R

Upan this recard it is faund and cancluded that the granting af

written permission under sectian 805 a of the Act far the carriage
of 9 autamabiles and hausehald gaads in an amaunt nat ta exceed 10

measurement tans baaked by MSTS fram Hawaii ta Califarnia an

vayage Na 20 af the SS President Iioover commencing an 01 abaut

July 28 1959 wauld neither result in unfair competiti0n ta any persan
firm or carparation operating exclusively in the caastwise or inter

caastal service nar be prejudicial ta the objects and policy of the Act

This repart shall serve as written permissian far the vayage The

actian herein is without prejudice ta the pasitian af any party in

Dacket Na S 78
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No 830

AGREEMENTS Nos 8225 AND 82251 BETWEEN GREATER BATON ROUGE

PORT COMMISSION AND CARGILL INC

Submitted June 23 1959 Decided A uust 6 1959

Agreement No 8225 between respondent Greater Baton Rouge Port Commis

sion and its lessee respondent Cargill Inc leasing the former s grain
elevator to lessee to operate as a public terminal flcility and under which

lessee is granted certain exclusive and preferential rights found subject to

the filing and approval requirements of section 15 of the Shipping Act 1916

Hespondents have effectuated Agreement No 8225 prior to filing with and

approval by the Board in violation of section 15 of the Shipping Act 1916

Agreement No 8225 found not unjustly discriminatory or unfair detrimental to

the commerce of the United States or inviolation of the Shipping Act 1916

and approved by the Board

Agreement No 82251 a modification of Agreement No 8225 creating a m

nopoly in grain stevedoring in respondent Cargill Inc would operate to

the detriment of the commerce of the United States and would be an unjust

and unreasonable practice relating to the receiving handling and storing of

property in violation of section 17 of the Shipping Act 1916 Agreement

notapproved by the Board

George frfathews and Theo F Oangelosi for respondent Greater
Baton Rouge Port Commission

Weston B Grimes and SamJUel D Timlmons for respondent Cargill
Inc

Walter Oarroll for intervener Baton Rouge Marine Contractors
Inc

Robert E IJ itchell Edward Aptaker and Robert T Hood Jr as

Public Counsel
REPORT OF THE BOARD

CLARENCE G MORSE Ohairrnan BEN H GUILL Vice Ohairman
THOS E STAKEM rr jJf embel

By THE BOARD

This proceeding is an investigation instituted on the Board s own

motion to determine whether Agreement No 8225 and or the amend
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ment thereto Agreement 8225 1 between respondents Greater Baton

Rouge Port Commission Port an agency of the State of Louisiana

and Cargill Inc Cargill has been carried out prior to approval
by the Board in violation of section 15 of the Shipping Act 1916

46 U S C 814 the Act and whether operation under the agree
ments would otherwise result in violations of sections 16 First or

17 of the Act 46 u s a 815 and 816 or would contravene any of the
standards of section 15 1 Notice of the two agreements which were

filed with the Board on April 25 1957 for approval if required
waspublished in the Federal Register on May 25 1957 22 F R 3713

and a protest thereto was filed by Baton Rouge Marine Contractors
Inc BARMA

Hearings were held before an examiner briefs were filed and the

examiner issued his recommended decision on February 3 1959 The

recommended decision concluded and found that
1 Agreement No 8225 leasing Port s grain elevator to lessee was

not subject to the filing and approval requirements of section 15
2 Even if the lease agreement were subject to the requirements

of section 15 it was not shown that the agreement contravened
section 15 in any respect and approval should be granted if required

3 The lease agreement as modified by Agreement No 8225 1 giv
ing lessee exclusive right to stevedore vessels loading grain at the
terminal was subject to section 15 and resulted in unreasonahle regu
lations and practices in violation of section 17 and was detrimental
to commerce under thestandards ofsectIon 15

Exceptions to the recommended decision and replies thereto were

filed and oral argument has been heard by the Board Exceptions
and proposed findings not discussed in this report nor reflected in our

findings have been considered and found not justified by the facts or

not related to material issues in the proceeding

FACTS

Agreement No 8225 dated September 7 1955 is a lease from
Port to Cargill of Port s grain elevator and wharf for 20 years with

option for renewal for another 20 year term Article 10 thereof stip
ulates that the facilities shall be maintained as public port facilities

that the

lessee further agrees to the extent economical y feasible that it will give pref
erence to this grain elevator over other grain elevators operated by lessee inthe

Gulf area

and that

a Pertinent portions of sections HS 16 and 17 are reproduced in the appendix
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lessee is to maintain and publish rates and charges for the handling and stor

age of grain upon 91 within the facility on a competitive basis to rates pub

liahed for similar services at New Orleans and other competitive Gulf

ports

Article 17 provides in partthat

The lessor agrees that its rates for any nd all privileges and services shall

be competitive with and not greater than rates for similar services and privi
leges charged at other Gulf ports

and that

during the term of this lease Cargill shall have the exclusive right to operate
hereunder a public grain elevator within the Port Area as such area s defined

by law

and that if

the Port decides to construct additional grain storage and handling facilities
ort must first offer such facilities to Cargill for operation 2

Agreement No 8225 1 dated March 22 1957 amended Article 10
and provides that Cargill will render stevedoring services exclusively
at rates competitive with New Orleans and other competitive Gulf

ports
Cargill is licensed by the Department ofAgriculture Agriculture

in accordance with the United States Warehouse Act 7 U S C 241
et seq to conduct the grain elevator which is described in the li

cense as consisting of tanks bins etc located between Louisiana

Highway No 1 and the levee of the Mississippi River one mile south

of Port Allen La Not mentioned are the wharf loading galleries
chutes and other paraphernalia used in the delivery of grain to ves

sels which installations are located on the river side of the levee in

the river itself and outside the area described in the license Car
gill referred to as warehousemen is authorized to store not in ex

cess of 2 800 000 bushels at anyone time

Agreement No 8225 1 and a schedule of charges for receiying
unloading handling storing delivering loading and stevedoring has

been filed by Cargill with Agriculture The rates were accepted and
the agreement wasnot disapproved 3 The licensing by and tiling with

Agriculture are relied upon by Cargill in support of its contention

that the primary regulatory authority over its activities rests with

Agriculture and not with the Board

Certain preliminary functions are performed by the stevedore be

fore the ship goes to the elevator For instance he must know the

2 The elevator s financed by Port with money received as rent from Cargill
3 There is no showing that the Warehouse Act or the rules and regulations thereunder

require the filing with Agriculture of stevedoring rates or the lease agreements
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capacity of each compartment of the ship the terms of the charter

party and the kinds of grain involved the overtime provisions an

apply them in the best interest of the ship owner and the ship s con

clition as to grain fitting and must install or repair them as needed

The ship must be laid out and the stowage carefully planned with

due respect to proper draft and distribution as well as the discharge
of grain in the several ports in the proper rotation Also he must

cooperate with the various inspection services to obtain the proper
authorization before loading

The loading of grain vessels requires skill and judgment to assure

the ship s sea worthi ness The relation between vessel and steve

dore involves trust reliance a nd dependence on the skill reliability
and efficiency of the stevedore in the performance of an important
ship operating function Under the form of grain charter used in
the Gulf including Baton Rouge the vessel owner appoints the st ve

dore except where by special provision the right of appointing is

given the charterer In all instances the decision on all matters of
loading rests with the master the vesel al d her owners are legally
and contractually responsible for the proper loading and sea

worthi
ness of the vessel and they pay the cost of loading

There is a complete separation of the flnction of the elevator ill
delivering grain and that of the vessel in receiving and stowing it
There is no physical connection between vessel and elevator eXG pt
mooring and guide lines The latter hold the spout which discharges
the grain into the hatch under control of the stevedore The elevator
has completed delivery when the grain flows out of the spout All

remaining functions are those of the stevedore who in effect takes
over the ship s operation for the time being 4 The elevator personnel
perform no function on the vessel the stevedore personnel perform
no services in the elevator oro the wharf There is of course neces

sity for cooperation between the two groups as the stevedores must

signal terminal personnel in order to control the flow of grain
Port commenced operations as anewly expanded general cargo and

grain port with the opening of the grain elevator in September 1955

Cargill published Tariff No One effective July 1 1955 embodying
charges for storage receipt and delivery ofgrain but not for berthing
and loading of vessels Later rates for berthing and loading of ves

sels were published in Vessel Tariff No One effective October 4 1955
which gave preference to ocean liners for berthing 5

As grain is dropped into the ship samples are taken to a laboratory licensed by
Agriculture for inspection to determine its quality The elevator must correct any mIs
takes resulting from delivery of the wrong grade or type of grain through the spout

5This tarilf was superseded by a simllar tarilf Vessel Tarilf No Twoelfective

October 1 1957
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In the meantime four Gulf stevedoring firms 6 with the encour

agement of Port and Cargill and with the advice from Cargill that

the elevator would be open to stevedores and not operated on an ex

clusive basis and that the stevedore would have to deal directly with

the vesselorganized BARMA to supply agency and stevedoring
services particularly on grain at Baton Rouge Previously these

firms had solicited and sought from Cargill unsuccessfully an

exclusive stevedoring agreement but finally decided to organize a

joint company in view of the substantial capital investment required
for trimming machines BARMA purchased equipment including
grain trimming machines opened and staffed an office in Baton Rouge
and commenced procuring supervisory personnel and labor most of

which had to be trained Because of this and difficulties encountered

with the new elevator which has only one delivery belt efficiency
and turnaround of vessels was not up to par beginning with loading
of the first grain vessel in September 1955 By spring of 1956 how

ever after many meetings between Cargill and BARMA relative

to means of improvement efficiency was improved and the operation
compared favorably with that at other Gulf elevators having only
one delivery belt Due to inexperienced labor plus the unknown

quantities involved in handling the new grain facilities BARMA s

original stevedoring rates were fixed somewhat higher than at New

Orleans They are still slightly higher although the labor rate per
hour at Baton Rouge has been lower than at New Orleans

In August 1956 after renewing complaints to BARMA about dis

patch 7 Cargill brought into Baton Rouge its wholly owned subsidi

ary Rogers Terminal and Shipping Corporation Rogers and ad

vised BARMA that it was no longer welcome at the elevator and that

thereafter all the grain stevedoring would be done by Rogers
BARMA refused to withdraw and in March 1957 respondents with

out notice to BARMA entered into the exclusive stevedoring arrange
ment by execution ofAgreement 8225 1 Port made no inquiry as to

how Cargill would conduct the stevedoring operation After this ar

6 Texas Transport and Terminal Corp Atlantic Gulf Stevedores Inc Strachan Ship
ping Co andT Smith Son Inc which serve Gulf ports generally and perform approxi
mately 75 percent of grain stevedoring at New Orleans These companies designate

BARMA as Baton Rouge agent for all vessels represented by them in New Orleans
7Cargill s elevator superintendent testified that at a meeting on August 9 1956 he

complained to BARMA s officials about the efficiency of its superintendent This the

officials could not recall Cargill s superintendent also testified as to other complaints

but he could recall only one instance of what he termed a lack of cooperation which was

explained by BARMA s general manager as due to the orders of the master of the vessel

At this meeting ARMA presented data to Cargill showing that dispatch and turnaround
at Baton Rouge compared very favorably with that at New Orleans and other Gulf ports
as to vessels handling only one grade ortype of grain Neither Cargill nor Port made any

complaints in writing
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rangement the B tonRouge elevator was the only one of nine elevators

in theGulf area not open to stevedores

The reason given for the amended agreement is that the loading
of vessels may be integrated into the over all elevator operation so as

to provide a more efficient service The performance records indi

cate however that the average hourly tonnage loaded by BARMA as

exceeded that of Rogers by a substantial percentage both before and

after the exclusive arrangement Rogers hired away from BARMA

some of its key supervisory personnel Both use the same type of

equipment and the same union labor force and pay the same wages

Their stevedoring rates are the same except for such discount as is

given by BARMA for an annual contract with the shipowner
Since the advent of Rogers Cargill s affiliates 8 have appointed it

as stevedore BARMA has been able however to hold on to half of

the grain stevedoring business at Baton Rouge and 8085 percent of

business on vessels having the right to select the stevedore BARMA

is in a sound financial position but its vice president testified that

the loss of grain business which provides its largest income prob
ably would force it to go out of business

In D J Roach Inc v Albany Port District et a 5 F MB 333

1957 the Board decided that the Warehouse Act relates to the stor

age of grain as opposed to its movement and that it did not limit

the jurisdiction of the Board overCargill s activities at Albany N Y

as an other person subject to this act Soon thereafter Cargill
published at Baton Rouge Tariff No Two effectiv November 7

1957 which superseded both its tariff covering storage etc Tariff

No One and its tariff covering berthing and loading Vessel Tariff

No Two the latter ofwhich had been in effect only since October 1

1957 See footnote 5 The new tariff which as stated was filed

with Agriculture combines into one document the hitherto separate
elements of its two predecessorsstorage of grain and berthing and

loading of vessels It publishes for the first time rates for stevedor

ing services and provides for vessel owners application for and Car

gill s approval of berth occupancy which constitutes a contract be

tween them to abide by the terms of the tariff Like its predecessor
the new tariff provides that ocean liners shall be given preference
The elevator is open to both common and contract carriers N

change in practice resulted from publishing Tariff No Two Cargill
has not required the exclusive use of its stevedoring service or charged
the stevedoring rates in Tariff No Two or required signed applica
tions for berthing service Thus it appears that Agreement 822 1

has not been carried out prior to approval by the Board

I By itself or through a1fiUates Cargill 1s a substantial charterer of grain vessels
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We first conclude as did the examiner that the fact that Cargill s

grain storage activities are regulated by the Secretary of Agriculture
under the Warehouse Act in no way limits our jurisdiction over Oar

gill s terminal activities under the Shipping Act 1916 D J Roach

Inc v AlbanyPort District et al supra

Cargill operates terminal facilities in Baton Rouge and il other

areas and is clearly an other person subject to the Act port

operates a public general cargo dock and admits that it is an other

person subject to the Act and we find that the agreements here in

vQlved are between such other person s

Ifagreement No 8225 and amendment No 8225 1 are agreements
in any way

fixing or regulating transportation rates or fares giving or receiving

spe ial rlte accommodations or other special privileges or advantages con

trolling regulating preventing or destroying competition pooling or apportion
ing earnings losses or traffic allotting ports or restricting or otherwise regulat

ing the number and character of sailings between ports limiting or regulating
in any way the volume or character of freight or passenger traffic to be carried

or inany manner providing foran exclusive preferential or cooperative working

arrangement

then section 15 of the Act requires Hling with and approval by the

Board beforethey may be carried out

We consider first the original lease Agreement No 8225

Cargill urges and the examiner found that this agreement was

purely and simply a lease establishin Cargill as a tenant and Port

as a landlord that it did not limit and restrain competition bebveen

the parties andthat it did not fix rates orprevent destroy etc com

petition or constitute a working arrangement within the meaning of

section 15 With this we cannot agree

Agreement No 8225 goes far beyond the usual provisions of a mere

lease of property Article 10 recognizes that Cargill operates other

grain elevator facilities in the Gulf area and provides that Cargill
will prefer the Baton Rouge fa6lity over such other facilities in the

Gulf area Article 17 provides that Cargill will maintain rates com

petitive with but not greater than rates at other Gulf ports that Car

gill has the exclusive right to operate the terminal for up to 40 years
and that if Port should construct additional grain facilities such

facilities would be first offered to Cargill for operation
These provisions fix and regulate transportation rates or fares give

special privileges or advantages control regulate prevent or destroy
competition and provide for an exclusive preferential or cooperative
working arrangement within the meaning of section 15 This exchl

sive lease has never been approved by the Board as required by sec
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tion 15 but has been carried out by the parties since September 7

1955 To this extent Cargill and Port have acted u nlaWfully and in

violation of section 15

We find nothing in the record however which indicates that Agree
merit No 8225 in any way is unjustly discriminatOry or unfair detri

mental to the commerce of the United States or in violation ot the

Act Publication of notice of Agreement No 8225 in the Federai
Register on May 25 1957 elicited no protest other than that of
BARMA which was primarily directed to the subject matter of the
amendment Agreement No 8225 1 Inviewof the foregoing we will

approve Agreement No 8225

We next consider whether the modification of the lease agreement
Agreement No 8225 1 requires approval under section 15 and if so

whether such approval should be given
Agreement No 8225 1 clearly is within the coverage of section 15

It is between other person s subject to the Act and provides that

Cargill will render stevedoring services exclusively at the grain termi

nal here involved This modification of the lease agreement con

trols and regulates competition and requires approval by the Doard

under section 15 before it may be carried out It is apparent that
the agreement has not been carried out by the parties without ap
proval in violation of sect ion 15

The clear purpose and intent of Agreement No 8225 1 is to vest in

CaTgill the exclusive right to provide shwedoring at this grain termi

nal in Baton Rouge The effectuation of this monopoly would result
in all the grain trimming on vessels using the terminal being done by
Cargill s wholly owned subsidiary Rogers whi1e neither BARMA

nor any other stevedore ould provide such service Vessels using the

grain facility would be foreclosed from choosing any stevedore except
Rogers to trim grain as itis loaded into the vessel

The particular operation performed by the stevedores at this grain
elevator inJolves merely the trimming of the gra in in the vessel none

of the stevedore activity here in issue involves the use of a ny of the

property or facilities of the terminal Responsibility for the proper
loading and seaworthiness of the vessel rests with the master and to

permit Port and Cargill to prohibit the vessel from participation in
the selection of a stevedore would require strong justification

vVe do not consider the justification advanced by Cargill and Port
to be persuasive The recorel does not show that a monopoly of

stevedoring in Cargill s subsidiary Rogers will improve the efficiency
of the grain terminal but does show that BARMA has gradually
improved its stevedoring service which has in fact evidenced some

superiority over that of Rogers
5 FMiB
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In view of the foregoing and the further fact that Agreement No

82251 would create in Cargill a monopoly over activities which take

place exclusively on the vessel and not on terminal property we con

clude that Agreement No 8225 1 would be detrimental to the com

m rce of h United States and would be an unjust and unreasonable

practice relating to the receiving handling and storing of property
in violation of section 17 of the Act We will not approve Agreement
No 82251

The conclusion here reached is not in conflict with our decision in

Roach supra where there was no showing that Cargill had been

granted an exclusive stevedoring right by the Albany lease and the

issue invQlved was the right of Cargill where it had entered into a

stevedoring contract with the vessel to appoint a sub agent of its own

choosing
An appropriate order will be entered

FMoB
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Appendix

Section 15 ShippingAct 1916 in part
That every common carrier by water or other person subject to this Act shall

file immediately with the board a true copy or if oral a true and complete

memorandum of every agreement with another such carrier or other person

subject to this Act or modification or cimcellation thereof to which it may be

a party or conform in whole or inpart fixing or regulating transportation rates

or fares giving or receiving speciai rates accommodations or other special

privileges or advantages j controlling regulating preventing or destroying com

petition j pooling or apportioning earnings losses or traffic allotting ports or

restricting or otherwise regulating thenumber iRnd character or sailings between

orts limiting or regulating in any way the volume or character of freight or

passenger traffic to be carried or in any manner providing for an exclusive

preferential or cooperative working arrangement The term agreement hi

this section includes understandings conferences and other arrangements

The board may by order disapprove cancel or modify any agreement or any

modification or cancellation thereof whether or not previously approved by it

that it finds to be unjustly discriminatory or unfair as between carriers shippers

exporters importers or ports or between exporters from the United States and

their foreign competitors or to opernte to the detriment of thecommerce of the

United States or to be in violation of this Act and shall approve all other

agreements modifications or cancellations

Agreements existing at the time of the organization of the board shall be

lawful until disapproved by the board It shall be unlawful to carry outany

agreement or any portion thereofdisapproved by the board

All agreements modifications or cancellations made after the organization
of the board shall be lawful only when and as long as approved by theboard

and before approval or after disapproval it shall be unlawful to carry out in

whole or in part directly or indirectly any such agreement modification or

cancellation

Section 16 Shipping Act 1916 in part
That is shall be unlawful for any common carrier by water or other person

subject to this Act either alone or in conjunction withany other person directly

or indirectly
First To make or give any undue or unreasonable preference or advantage to

any particular person locality or description of traffic in any respect whatso

ever or to subject any particular person locality or description of traffic to

any undue or unreasonable prejudice or disadvantage in any respect whatsoever

Section 17 Shipping Act 1916 in part
every other person subject to this act shall esta blish observe and en

force just and reasonable regulations and practices relating to or connected with

the receiving handling storing or delivering of property Whenever the board

finds that any such regulation or practice is unjust or unreasonable it may de

termine prescribe and order enforoo a just and reasonable regulation or

practice
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 6th day of August A D 1959

No 830

AGREEMENTS Nos 8225 AND 82251 BETWEEN GREATER BATON ROUGE

PORT CoMMISSION AND CARGILL INC

This proceeding having been instituted by the Board on its own

motion and having been duly heard and submitted by the parties
and full investigation of the matters and things having been had and

the Board on the date hereof having made and entered of record a

report stating its conclusions and decision thereon which report is

hereby referred to and made apart hereof

It i8 ordered That Agreement No 8225 be and it is hereby ap

proved and

It i8 further ordererJ That Agreement No 8225 1 not be approved
and

It i8 further ordered That this proceeding be and it is hereby
discontinued

By THE BOARD

Sgd GEO A VIEHMANN

Assistant S aretarv
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DEPARTMENT OF COMMERCE

MARITIME ADMINISTRATION

No S 99

FARRELL LINES INCORPORATEDApPLICATION UNDER SECTION 805 a

Submitted AUU ltst 19 1959 Decided AUU1tst 19 1959

One voyage of the SS African Pilot commencing on or about August 25 1959
carrying lumber or lumber products from United States Pacific ports to

United States North Atlantic ports or general cargo to United States Gulf

ports found not to result in unfair competition to any person firm or cor

poration engaged exclusively in the coastwise or intercoastal service and

not to be prejudicial to the objects and policy of the Merchant Marine

Act 1936 as amended

Ronald A Oapone for Farrell Lines Incorporated
Robert E Mitchell Edwai d A1Jtakm and Robert O Bamford as

Public Counsel

REPORT OF THE DEPUTY IARITIlIE ADl HNISTRATOR

By THE DEPUTY ADlHNISTRATOR

Farrell Lines Incorporated Farrell has applied for written per
mission of the Maritime Administrator under section 805 a of the
Merchant Marine Act 1936 as amended the Act 46 U S C 1223
for its owned vessel the SS African Pilot which is under charter
to States l1arine Lines Inc States l1arine to engage in one inter
coastal voyage commencing at United States Pacific ports on or about

August 25 1959 carrying lumber or lumber products to United States
North Atlantic ports or general cargo to United States Gulf ports
Notice of hearing was published in the Federal Register of August
13 1959 24 F R 6584 and hearing was held before the Chief
Examiner There wereno petitions to intervene and no one appeared
in opposition to the application
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The Chief Examiner issued an oral initial decision at the close of

the hearing He found and concluded that since no intervener ap
peared after proper publication of notice and since no exclusively
domestic operator has indicated opposition to the requested sailing
the granting or the requested written permission will not result in
unfair competition to any person firm or corporation operating
exclusively in the coastwise or intercoastal service and will not be

prejudicial to the objects and policy of the Act and that written per
mission should be granted The parties stipulated that no exceptions
to these findings and conclusions would be filed

Iadopt the foregoing findings and conclusions of the Chief Exam

iner and this report will serve as written permission for the requested
voyage

5 M A
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SPECIAL DOCKET No 242

KETcHIKAN SPRlJCE MILLS

v

COASTWISE LINE

Submitted September 11 1959 Deoided September 11 1959

Rate charged by respondent on a shipment of insulating material from Long
Beach Californla to Seward Alaska destined to Fairbanks Alaska not

shown to be unreasonable Application denied

INITIAL DEcISION OF C W ROBINSON EXAMINER

Pursuant to Rule 6 b of the Board s Rules of Practice and Pro

cedure sworn application has been submitted by respondent to permit
itvoluntarily to pay reparation to complainant

By bill of lading dated October 8 1958 respondent accepted from
Johns Manville Products Corporation 15 512 pounds of mineral wool

insulating material for carriage by respondent from Long Beach

California to Seward Alaska thence by Alaska Railroad to Fair
banks Alaska consigned to Fairbanks Lumber Supply The mate

rial was purchased by complainant which was billed by the shipper
for the freight harges

Measuring 3 695 cubic feet the commodity involved was billed as

55 425 pounds in accordance with Item 102 First Revised Page 18 B
of respondent s Freight Tariff 3 A FM B F No 6 1 The rate

charged was 4 14 per 100 pounds plus surcharge of 15 percent or a

total rate of 4 76 in accordance with Item 750 13th Revised Page
35 and Item 57 4th Revised Page 15 of the said tariff plus wharf

In the absence of exceptions thereto by the parties and upon notice by the Board the

initial decision became the decision of the Board on th date shown section 8 a of the

Administratlve Procedure Act and Rules 13 d and 13 h of the Board s Rules of Practice

and Procedure

1 Item 102 provides as follows

When light and bulky articles are accepted the weight of which Is less than fifteen

15 pounds per cubic foot of space occupied the charges on such light and bulky ship
ments will be computed by applying the commodity or class rate applicable based on a

weight o fifteen 15 pounds for each cubic foot of space occupied
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age at Long Beach of 543 The total charges collected by respond
ent for its portion of the transportation amounted to 2 643 66 in

cluding Long Beach wharfage 2

Complainant states that the d charges did not come to its

attention untii the invoiCe for the shipment was r ived from the
shipper and it contends thatif it had been informed by the shipper
prior to shipment what the charges would have been via the route

actually used it would have instructed routing from Long Beach to

Seattle Washington by rail thence by Alaska Steamship Company to

Seward and thence by rail to Fairbanks at a total cost of 1 792 42

Refund of 1 422 08 is asked from respondent refund of 1 468 80 is

being sought from Alaska Rtilroa l on the basis set out in foot

note 3

The application of the rate as explained by respondent to the

shipper prior to acceptance of the shipment Thus the shipment was

made with full knowledge of the legal rate on file with the Board

aving aqcepted the shipment respondent was obligated to charge
the pplicable rate The payment of reparation und r the special
docket proCedure whereby the sh pper is willing to receive and the

carrier is willing to pay can be approved only upon an affirmative

finding that the rate charged was in fact unreasonable in the same

manner as if the carrier were opposing the payment Swift 00 v

O A R R 00 16 IC C 426 428 1909 Pabst Brewing 00 v

0 M St P Ry 00 17 IC C 35 360 1909 The mere fact

without more that the ultimate consignee complainant here would

have routed the shipment via an alternative route at a lesser total

cost does not justify the conclusion that the rate charged was unrea

sonable As there has been no showing that the rate under consid

eration was unlawful respondent may not refund the difference be

tween such rate and the rate which vould have been applicable had

the shipment been routed in the manneroutlined by complainant
The applica ion is denied

2The application states that respondent collected 2039 64 for Alaska Railroad as the

latters share of the transportation in accordance with Item 1540 of Tariff No 5 M of

the latter The rail tariff is not on file with the Board

S Respondent s share of rate charged
2 638 23

Respondent would have received on actual weighL 738 37

1 899 86

Less ald1tional cost via alternative route n
4T7 78

Refund sought
1 422 08
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MARITIME ADMINISTRATION

No 8 100

MOORE McCORMACK LINES INC ApPLICATION UNDER SECTION 805 a

Submitted November 10 1959 Decided November 10 1959

Moore McCormack Lines Inc granted written permission under section 805 a

of tbe Mercbant Marine Act 1936 as amended for its own vessel tbe

SS Mormacpine presently under time charter to States lfarine Lines

Inc to be subc artered to Luckenbab Steamsbip Co Inc for one inter

coastal voyage carrying general cargo from tbe San F ancisco Bay area to

United States Nortb Atlantic ports oUlIDencing on or about Npvember 14

1959 since granting of tbe permission found 1 not to result in unfair

competition to any person finn or corporation operating exciusively in

tbe coastwise or intercoastal trade and 2 not to be prejudicial to the

objects and policy of tbe Act

Ira L Ewers and R J Thompson for applicant
J Alton Boyer for Luckenbach Steamship Co Inc Ira L Ewers

of counsel

IraL Ewers for StatesMarine Lines Inc
Robert E Mitchell Edward Aptaker and Robert O Bamford as

Public Counsel

REPORT OF THE MARITIME ADMINISTRATOR

By THE ADMINISTRATOR
Moore McCormack Lines Inc filed an application for written

permission under section 805 a of the Merchant Marine Act 1936
as amended 46 U S C 1223 the Act l for its owneq vessel the
SS M orl1UUJpine presently under time charter to States Marine Lines
Inc to be subchartered to Luckenbach Steamship Co Inc for one

1 See appendix
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intercoastal voyage in Luckenbach s intercoastal service carrying
general cargo commencing San F ancisco Bay area on or about

November 14 1959 for discharge at United States North Atlantic

ports The Mormacpine is to be redelivered by the subcharterer at

an east coast porton orabout mid December

The application wasduly noticed in the Federal Register of October
27 1959 24 F R 8683 and hearing was held on November 10 1959

Noone intervened in opposition to the granting of the requested
permission

The uncontroverted evidence is that Luckenbach is a common car

rier of general commodities in the intercoastal trade that regular
service between United States Pacific coastal ports and North Atlantic

ports north of Baltimore has been provided by Luckenbach for many

years that Luckenbach has supplemented its regular service with

additional sailings with owned or chartered vessels when sufficient

cargo is available to require additional sailings that current cargo

requirements are such that Luckenbach s regular vessels are unable

to meet the needs of shippers and that the Mormacpine is required
to meet these needs

On this record it is found that the granting of the requested per
mission will not result in unfair competition to any person firm or

corporation operating exclusively in the coastwise or intercoastal

trade or be prejudicial to the objects and policy of the Act

This report will serve as written permission for the v yage

5 M A
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APPENDIX

Section 805 a Merchant Marine Act 1936

It shall be unlawful to award or pay any subsidy to any contractor under

authority of title VI of this Act or to charter any vessel to any person under

title VIJ of tbis Act if said contractor or charterer or any hofding company

subsidiary affiliate or associate of such contractor or charterer or any officer

director agent or executive thereof directly or indirectly sball own operate
or barter any vessel or vessels engaged in the domestic intercoastal or coast

wise service or own any pecuniary interest directly or indirectly in any person

or concern that owns cbarters or operates any vessel or vessels in thedomestic

intercoastal or coastwise service without the written permission of the Com

mission Every person firm or corporation having any interest in such applica
tion shall be permitted to intervene and the Commission sball give a hearing
to the applicant and the intervenors The Commission sball not grant any
such application if the Commission finds it will result in unfair competition
to any person firm or corporation operating exclusively in the coastwise or

intercoastal service or that it would be prejudicial to the objects and policy
of tl1is Act Provided That if sucb contractor or other person above described

or a predecessor in interest was in bona fide operation as a common carrier by
water in the domestic intercoastal or coatwise trade in 1935 over the route

or routes or in the trade or trades for which application is made and bas so

operated since that time or if engaged in furnishing seasonal service only was

in bona fide operation in 1935 during tbe season ordinarily covered by its opera
tion except in either event as to interruptions of service over whicb the appli
cant or its predecessor in interest bad no control tbe Commission shall grant
sucb permission without requiring furtber proof tbat public interest and con

venience will be served by sucb operation and without further proceedings as

to tbe competition in sucb route or trade

If sucb application be allowed it sball be unlawful for any of tbe persons
mentioned in this section to di ert directly or indirectly any moneys property
or otber tbing of value used in foreign trade operations for whicb a subsidy is

paid by tbe United States into any such coastwise or intercoastal operations
and wbosoever sball violate this provision shall be guilty of a misdemeanor

5 M A
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No S 67

T J MCCARTHY STEAMSHIP COMPANy ApPLICATION UNDER

SECTION 805 a

Submitted June 19 1951 Decided December 4 1959

Continuation of its automobile carrying service between Detroit and Cleveland
and between Detroit and Buffalo by T J McCarthy Steamship Company
in the event it is awarded an operating differential subsidy contract found

not to constitute unfair competition to any person firm or corporation

operating eXclusively in the coastwise or intercoastal service or to be

prejudicial to the objects and policy of the Merchant Marine Act 1936 as

amended within the meaning of section 805 a thereof and written per

mission for the continuation of such service inthe event subsidy is awarded

granted
Continuation ofa bulk cargo service relating to ore and coal as presently con

stituted between United States ports on the Great Lakes by T J McCarthy

Steamship Company in the event it is awarded an operating differential

subSidy contract found to be preju icial to the objects and policy of the

Merchant Marine Act 1936 as amended and written permission for the

continuation of such service in the event subsidy is awardeddenied

Paul D Page Jr and Arthur E Tarantino for T J McCarthy
Steamship Company

John H Eisenhart Jr for Great Lakes Ship Owners Association

and Donald A Brinkworth for Eastern Territory Railroads inter

veners

Robert E Mitchell Edward Aptaker Edward Schmeltzer and

Robert B Hood Jr as Public Counsel

REPORT OF THE BOARD

CLARENCE G MORSE Ohairman BEN H GUILL Vice Ohairman

THOS E STAKEM JR illember

By THE BOARD
This proceeding relates to a request by T J McCarthy Steamship

Company McCarthy an applicant for an operating differential sub
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sidy contract for ritten permission under section 805 a of the

Merchant Marine Act 1936 as amended the Act I to continue cer

tain domestic water carrier operations in the event it is awarded sub

sidy contract The domestic services which applicant proposes to

continue are 1 an automobile carrier service from Detroit toCleve
land and from Detroit to Buffalo and 2 11 bulk service between any
and all United States ports on the Great Lakes the Lakes

Eastern Territory Railroads 2 the railroads and Great Lakes

Ship Owners Association 3 the Association intervened in opposition
to the request for permission

Because we felt that the first record presented in this proceeding
did not contain facts sufficient to determine the issues we remanded

the matter to the examiner for further hearing Hearing has been

held a recommended decision has been served exceptions and replies
have been filed and we have heard oral argument thereon

FAOTS

Automobiles The principal shipper ofautomobiles by water from

Detroit to Duluth Cleveland and Buffalo is Chrysler Corporation
Chrysler McCarthy has long been engaged in the water move

ment ofautomobiles from Detroit to Cleveland and to Buffalo Ithas

operated one vessel in the trade continuously since 1935 and two other

vessels have been operated by it or its predecessor in interest since

1937 except for the years of World War II Its three automobile
carriers have been specially convered for the trade and each vessel
accommodates from 420 to 450 vehicles Cleveland and Buffalo are

served on separate voyages usually and the vessels ballast back to

Detroit after discharging Cleveland voyages require a 24 hour turn

around whereas Buffalo voyages require a 48 hour turnaround Mc

Carthy owns and maintains specialized shoreside facilities at these

three cities but similar facilities other than those of McCarthy are

available at those places
Like McCarthy Nicholson owns three bulk carriers specially con

verted for the automobile trade and from 1955 through 1957 also

engaged in the movement of automobiles from Detroit to CI veland

andto Buffalo

1 See appendix
2 Engaged in the transportation of persons and property between points in northeastern

United States including Detroit Cleveland Buffalo and North Atlantic ports
3Bison Steamship Company Bison Copper Steamship Company Copper Gartland

Steamship Company Gartland Nicholson Transit Company Nicholson Oglebay Norton

Company Columbia Transportation Division Columbia and Roen Steamship Company

Roen McCarthy and the Association members are certificated by the Interstate Com
merce Commission to operate common carrier services on the Great Lakes
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In 1957 after McCarthy s application or operating differential

subsidy aid had been filed Chrysler decided to give all of its Cleveland
and Buffalo business to McCarthy and all of its Duluth business to
Nicholson It is not economically feasible however for Nicholson to

employ its specially converted automobile carriers in the Detroit
Duluth service the turnaround time being six days and vessels must

be employed which can accommodate return bulk cargoes principally
iron ore and grain Thus since 1957 Nicholson s three converted

auto carriers have been tied up for lack of business The record
shows that these three vessels were employed exclusively between
Detroit and Cleveland and Buffalo

Gartland and Columbia occasionally carry automobiles but they
do not compete with Nicholson or McCarthy

In 1953 both McCarthy s and Nicholson s auto carriers were fully
utilized but offerings have decreased since that time and the es

tablishment of an assembly plant by Chrysler in Delaware will tend
to prevent the 1953 eastward volume of automobiles from Detroit
from occurring in the foreseeable future McCarthy s own witness
is of the view that three automobile vessels can accommodate all the
automobiles qffered in the foreseeable future

Bulk trades Between 1953 and 1956 about 98 percent of all traffic

moving on the Lakes between U S ports and U S and Canadian ports
was bulk cargo most of it being proprietary cargo and consisting
chiefly of iron ore coal limestone and grain The domestic bulk
movement on the Lakes has declined from 165 000 000 short tons in

1954 to 153 000 000 short tons in 1956 In 1956 the Association carried
less than 10 percent of the available bulk cargoes In 1957 McCarthy
acquired four bulk carriers from Wilson Transit Company at which
time it obligated itself to carry part of the ore which Wilson had
contracted to carry for Republic Steel This contract has three years
to run and Wilson has the option to continue it for another five years
Under the contract McCarthy is required to carry a maximum of
700 000 tons of ore per season for Wilson

McCarthy s bulk vessels at the opening of the navigation season

sail for Lake Superior to load ore or other available cargo and gen
erally unload at Lake Erie ports Occasionally coal is carried north
but more often the vessels travel light in that direction Grain salt
sand and stone are also carried Although a profit was realized in
1957 McCarthy s bulk service resulted in a loss of 100 000 in 1958

In 1957 McCarthy made about 300 calls at approxim ately 20 ports
carrying about 1 093 584 short tons The capacity of its four vessels
is slightly under 30 000 tons or about 3 percent of the capacity of all
the independent companies on the Lakes
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In addition to the three converted vessels operated in the eastbound

automobile trade Nicholson also operates nine vessels on the Lakes

four are engaged in the transportation of automobiles to Duluth and
bulk cargoes on return four are used chiefly on Lake Erie in the reg
ulated trade land one is used generally in the regulated trade some

times carrying bulk goods Grain is the principal bulk commodity
handled and Nicholson is chiefly competitive with McCarthy in the
grain and coal carrying business Nicholson s vessels have served
Canada and under its grain contracts it may bejrequired to call at

Canadian ports Nicholson s vessels are not suitable for carrying ore

Columbia operates nine bulk carriers on the Lakes None of its
vessels were laid up for lack of cargo in 1956 or 1957 but four were

inactive in 1958 Its vessels have consistently called at Canadian
ports and its witness testified that all its vessels are available for
Canadian calls

Four bulk carriers are operated on the Lakes by Gartland carrying
grain coal and ore All its vessels sailed substantially full in 1958
and Canadian ports are served as attractive cargoes are offered

Bison Roen and Copper took no active partin the hearings Bison
owned no floating equipment and had no operating Fevenne for 1948
the last year for which it filed an annual report with the Interstate
Commerce Commission Copper owns no floating equipment and
carried only manufactured goods from Detroit to Duluth Roen
operates tugs and barges only and has served Canadian ports with
its equipment

Since McCarthy entered the bulk trades the carryings of coal and

grain by the Association members have declined the combined grain
movement of Nicholson Gartland and Columbia decreased from 33
000 000 bushels in 1957 to 32 000 000 bushels in 1958 and the coal
movement ofNicholson and Columbia decreased from 988 000 tons in
1957 to 433 000 tons in 1958

DISCUSSION AND CONCLUSION

Written permission to continue its two separate domestic services
cannot be granted McCarthy absent a finding that applicant qualified
for the permission under the so called grandfather rights proviso
if it is found that the continuation of such service or services 1
would result in unfair competition to any person firm or corporation
operating exclusively in the coastwise or intercoastal service or 2
would be prejudicial to the objects and policy of theAct

GrandfatherrIghts were not asserted by McCarthy hence we have no concern with
that proviso
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Not being an entity engaged in the operation of vessels in the coast

wise or intercoastal service andjn order to prevail intervener rail

roads must show that the objectsand policy of this Ace relate some

how to railroad interests It is clear however as the examinerfound

that we are concerned with the objects and policy of this Act as op

posed to an over all transportation policy and that the policy of the

Act is specified in section 101 to foster the development
of a merchant marine The contentions of the railroads

therefore must berejected
Automobiles The record supports the finding that in the opera

tion of its three specially converted automobile carriers from Detroit

to Cleveland and Buffalo Nicholson is an operator furnishing a

domestic service that does not include foreign ports and regardless
of the Canadian calls made by thisoperator in its bulk operations it

is as to the eastbound automobile trade from Detroit entitled to the

protection which section 805 a affords exclusively domestic opera

tors Am Pres Lines Ltd Vnsubsidized Operation Route 17 3

F MB MA 457 1951 American President Lines Ltd Bubsidy
Route 17 4 F M B MA 488 1 54 Therefore if the grant of

permission would result in unfair competition tol Nicholson in this

trade thepermission must bedenied

There is no indication here that the grant of permission to Mc

Carthy would result in McCarthy s ability to compete with Nicholson

for additional automobile business We are called upon to decide

whether the retention by McCarthy of its present business would re

sult in unfair competition to Nicholson and we are urged to apply
the so called fundamentally entitled doctrine here with the result

that applicant would be ousted from a business which it long ago

established

The doctrine we feel has no applicability to this peculiar situation

It had its beginning in Am Pre8 Lines Ltd Unsubsi4ized Opera
tion Route 17 8upra An application for section 805 a permission
was denied in that proceeding because the proposed service would

deprive the regular intercoastal lines of cargo which they need have

the capacity to carry and to which they are fundarnentally entitled

There was involved an established subsidized operator s attempt tel

inaugurate a new intercoastal service in conjunction with an unsubsi

dized foreign service In Amerioan President Lines Ltd Subsidy
Route 17 supra again the situation presented involved an application
to institute a new domestic service and the Board applied the rule

those operators who prOVIde exclusively intercoastal services

are entitled as against primarily offshore operators such as AP to
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whatever intercoastal cargo they can carry In Pac ific Far East

Line Inc Sec 805 a Calls at Hawaii 5 F MB MA 287 1957

a subsidized operator sought to initiate a service to Hawaii and the

Board relying upon the doctrine here under discussion denied the

permission in conformity with principles previously an

nounced we feel that Matson an exclusively domestic operator
in the California Hawaii trade has the capaoity to carry such cargoes
and as opposed to PFEL primarily a subsidized offshore operator is

fundamentally entitled to such cargoes In Isbrandtsen 00 Ine

Subsidy E B Round the World 5 F M B 448 J958 the doctrine
was relied upon to deny permission to applicant for an eastbound in

tercoastal service to ports north of Baltimore and for a Puerto Rico

Philadelphia Baltimore service as an integral part 0f the proposed
subsidized service In invoking the doctrine in the former service we

noted that the exclusively domestic operator long established in the

trade had the ability to carry the cargoes and the need for them

Similarly in the Puerto Rico Philadelphi a Baltimore service the

long established exclusively domestic operator was protected by the

doctrine

The facts in the instant application present an entirely different

situation McCarthy a long established domestic operator desirous of

pioneering a foreign service on Trade Route 32 is seeking permission
to retain a domestic service with which it has been long identified

and which would be separate and apart from its proposed subsidized
service The fundamentally entitled doctrine has been employed a

to deny permission to a subsidized operator to inaugurate a new do

mestic service where established domestic operators entitled to pro
tection have the need for and capacity to carry cargoes which the

applicant would attract Am Pres Lines Ltd Unsubsidized Op
eration Route 17 American President LiJnes Ltd Subsidy Route

17 and Pacific Far East Line Inc Sec 805 a Calls at HC1IJJaii

supra and b to deny permission to a subsidy applicant to continue

domestic services as part of subsidized offshore services using sub
sidized vessels where such domestic services have been served by do

mestic operators who need the cargo and have the ability to carry it

Isbrandtsen Co I SUbsi4J E B Rownd the World supra We

will not extend the fundamentally entitled doctrine to deny the con

tinuation of an exclusively domestic service by a subsidy applicant
where as here the applicant has a long and continued association

with the protected trade and where he proposes to operate such serv

ice separate from his slibsidized service Ifwe did such an operator
could not participate in the development of OUr merchant marine by
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inaugurating a separate and distinct subsidized service without suffer

ing the penalty of being ousted from his unconnected traditional

domestic service We find that the continuation of the automobile

business by McCarthy in the event subsidy is awarded would not

result in unfair competition to any person firm or corporation en

gaged exclusively in the coastwise or intercoastal service
N or can we find that the granting of the permission would be

prejudicial to the objects and policy of the Act The denial of the

application on this ground would as the examiner found result

merely in the deactivation of McCarthy s three automobile carriers

and the reactivation of Nicholson s three carriers This would not

constitute a furtherance of the policy of the Act and would result

in a denial to the principal shipper of his choice of arriers We

therefore find that permission to engage in the automobile carrying
business from Detroit to Buffalo and to Cleveland in the event sub

sidy is awarded would not be prejudicial to the objects and policy
ofthe Act Section 805 a permission for this service will be granted
as a separate and distinct service from the proposed subsidized service

Bulk t1ades None of the interveners operates within the meaning
of section 805 a an exclusively domestic service in the bulk trades

hence whether or not the requested permission should be granted
depends upon whether the continued operation would be prejudicial
to the objects and policy ofthe Act Isb1andtsen 00 Inc Subsidy
E B Roundthe Wo1ld supra

Ore coal and grain are the chief commodities carried in the bulk

trades by McCarthy About one half of its total movement 1

093 000 tonsconsists of ore which it is obligated to carry for Wilson
Transit Company a maximum of 700 000 tons per year The balance

is mainly coal and grain With the opening of the St Lawrence Sea

way it is expected that much of the grain which moved to Buffalo

and then overland to an Atlantic port will move directly to foreign
destinations resulting in atotal movement reserved to Lakes carriers

somewhatsmaller thanin pre Seaway days
Although theintervening carriers have notbeen exclusively engaged

in the domestic trades it is clear on this record that they have been

long associated with the movement of bulk cargoes on the Lakes de

voted primarily to the protected services This area of McCarthy s

operations was inaugurated only in 1957

The volume of domestic ore carryings has been down for the past
few yearsalthough it was anticipated that it would improve in

1959 and with the opening of the new Seaway the future of the

domestic grain movement eastbound is not bright The result will

be additional vessel space competing for existing bulk cargoes
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The facts presented here are very similar to those presented in part
in the Isbranatsen case supra We efer to that portion of Isbrandt
sen s application requesting 805 a permission to continue as a sub
sidizea operator a Gulf North Atlantic bulk servIce Isbrahdtsen
was a comparative newcomer to the trade and in denying the per
mission on the ground that the continuation of the service would be

prejudicial to the objects and policy of the Act the Board found that
the intervenersprimarily domestic operators traditionally associated
with the tradewere capable of handling the needs of the dOIDeStic
shippers particularly in view ofa declining sulphur moveIIlent Here
ore has a generally declining recent history the future of the domestic

grain movement is bleak intervenersprimarily domestic opera
torshave vessel space to accommodate all of the offerings and Mc

Carthy has been in the trades only since 1957 There is no material

difference between this case and the lsbrrunlltsen case in this respect
We find that the continuation by McCarthy of its bulk trade service

in the event subsidy is awarded would be prejudicial to the objects
and policy of the Act and written permission for such service in the

event subsidy is awarded will be denied
In the absence of later action by the Board this report shall serve

as written permission for the waivers granted herein in the event sub

sidy is awarded
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ApPENDIX

Section 805 a Merchant Marine Act 1936

It shall be unlawful to award or pay any subsidy to any contractor under
authority of title VI of this Act or to charter any vessel to any person under
title VII of this Act if said contractor or charterer or any holding company

subsidiary affiliate or associate of such contractor or charterer or any officer
director agent or executive thereof directly or indirectly shall own operate
Of charter any vessel or vessels engaged in the domestic intercoastal or coast
wise service or own any pecuniary interest directly or indirectly in any per
son or concern that owns charters or operates any vessel or vessels in the

domestic intercoastal or coastwise service without the written permission of

the Commission Every person tIrm or corporation having any interest in
such application shall be permitted to intervene and the Commission shall give
a hearing to the applicant and the intervenors The Commission shall notgrant
any such application if the Commission finds it will result in unfair competition
to any person firm or corporation operating exclusively in the coastwise or

intercoastal service or that it would be prejudicial to the objects and policy of
this Act ProvideiJ That if such contractor or other person above described or a

predecessor ininterest was in bona tide operation as a common carrier by water
In the domestic intercoastal or coastwise trade in1935 over the route or routes
or in the trade or trades for which application is made and has so operated
since that time or if engaged in furnishing seasonal service only was in bona
fide operation in 1935 during the season ordinarily covered by its operation
except in either event as to interruptions of service over which the applicant or

its predecessor in interest had no control the Commission shall grant such per
mission without requiring further proof that public interest and convenience will
be served by such operation and without further proceedings as to thecompeti
tion insuch route or trade

If such application be allowed it shall be unlawful for any of the persons
mentioned in this section to divert directly or indirectly any moneys property
or other thing of value used in foreign trade operations for which a subsidy is

paid by the United Sta tes into any such coastwise or intercoastal operations
and whosoever shall violate this provision shall be guilty of a misdemeanor
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its
office in Washington D C on the14th day ofDecember

D
1959

No S 57

STATES MARINE CoRPORATION AND STATES MARINE CORPORATION OF

DELAWARE ApPLICATION FOR
OPERATINODIFFERENTIAL SUBSIDY ON

THEIR TRICONTINENT PACIFIC COAST FAR EAST AND GULF MED
ITERRANEAN SERVICES

No S 68

MATSON ORIENT LINE INC APPLICATION FOR OPERATING DIFFEREN
TIAL SUBSIDY ONIRADE ROUTE No 12 U S ATLANTIC FAR EAST

No 872

ISTHMIAN LINES INC ApPLICATION FOR OPERATING DIFFERENTIAL

SUBSIDY AGREEMENT

United States Lines Company USL an intervener in these pro
ceedings has filed a petition for their reopening and consolidation
for the purpose ofholding further hearings States Marine Corpora
tion and States Marine Corporation of Delaware both as SML
joint applicants for subsidy in No S 57 and Isthmian Lines Inc
Isthmian an applicant for subsidy in No S 72 have filed a joint

reply in opposition to the petition Matson Orient Line Inc Mat
son Orient the applicant in No S 68 and Public Counsel also filed

replies in opposition to the petition
The gravamen of the petition is that Agreements Nos 8337 and

8337 1 between SML Matson Orient and Isthmian as amended and

relating to their proposed subsidized services on Trade Route No 12

present faT different issues of undue prejudice under section 605 c

of the Merchant Marine Act 1936 as amended 46 U S C 1175 the

Act than were developed at the hearings in these proceedings
5 F M B tl75
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ye note that in Nos S 57 and 8 68 it as specifically fOUlld by the
Board that the service already provided by vessels ofUnited St ates

registry on Trade Route No 12 is inadequate and tlUlt in the aCQom

plishment of the purposes nd policy of the Act the 12 to 24 direct

sailings phIS 12 additional sailings per year proposed by Sl1L and

the 18 to 2 s ilil gs p r yenr proposed by 1aton Orient illNos

S 57 and S68 pectively should be operat d thereon n yie y of

this conciusion midue prejudi ce could not be a dispositive issue

States Steal1V3hip Oo SltJb8idy P ldiftc Ooa8t Fa1 East 5 F M B 304

1957

There remains for consideration whether granting of the proposed
subsidy to Isthmian in No 72 for the Trade Route 12 leg of its west
bound rOlind the world service vould result in undueprejudice to

petitionei In that proceeding the record has been closed and there
remains pending only the decision of the Board In the event it is
found in that proceeding thlit Tiade Route No 12 is inadequately
served and that in the accomplishment of the purposes U11d policy
of the Act additional vessels silQuld b operated thereon the isSue of

n hl prejudice lil vise wOltld be obvi ted
II1 VIew of th foregoillg
It is ordered That the petition for reopening aI1d GOI1 Qlidated

fllrther hearings be and it is hereby deni d

By the Bqard
Sgd JAl ES PI fER

S ecret ary
l F M
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No S72

ISTHMIAN LINES INC ApPIJCATlON FOR OPERATlNG DUTERENTIAL

SUBSIDY

No 874

AMERIOAN PRESIDENT LINES LTD ApPLICATION FOR INCREASE IN SUB
SIDIZED SAILINGS ROUND THE WORLD SERVICE

No 875

AMERICAN EXPORT LINES INC ApPLICATION FOR INCnEASED SAILINGS
ON TRADE ROUTE 18

No S 76

CENTRAL GULF STEAMSHIP CORPORATION ArPLIC4TION FOR OPERATING
DIFFERENTIAL SUBSIDY

Submitted JWM 16 1959 Decided December 14 1959

1 Isthmian Lines Inc is operating n existing serVlce in its westbound
round theworld service to the extent of 21 sailings annually and seCtion
605 c of the Merchant Marine Act 1936 as anien ded is not a bar to the
award of subsidy to Isthmian for this service

2 Without the cargo carryings of approximately 7 sailings per year inaddition
to the 21 existing sailings of Isthmian Lines Inc the service provided by
vessels of United States registry in the westbound round the world service
of Isthmian would be inadequate and section 605 c of the Merchant
Marine Act 1936 as amended is not a bar to the award of sU idY to
Isthmian forsuch additional 1 sailings

8 Including the cargo carryings of the 21 exl ing anmwl sailings of lsthmian
Lines Inc and the 7 additional annual sailings service provided by ves
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sels of United States registry in the westbound round theworld service of

lSthm ian is ad ate and section 605 c of the Merchant Marine Act

1936 as amended is a bar to the award of subsidy for the operation of

vesselson sllch servicein excess of 28 sailings per year

4 The service provided by vessels of United States registry in the westbound

round the
wprldseFice ofAmerican PJesident Lilles Ltd is adequate and

section 605 c of ihe Mer iialt Mari1e Act 1936 as amended is a bar to

the award of subsidy to Amer can President Lines for the operation of ad

ditional vessels thereon

5 Inbound service provided by vessels of United States registry from theRed

Sea and Gulf of Aden to U S North Atlantic and California ports is in

a dequ t a d sfWtio 605 c of the Merchant Marine Act 1936 llS
amended is not a bar to the modification of American President Lines

operating differential subsidy contract for the operation of its ex sting

westbound round the world vessels in such service

6 Isthmian Lines Inc is operating an existing service in its India Pakistan

Ceylon service to theextent of 16 sailings annually and section 605 c of

the Merchant Marine Act 1936 as amended is not a bar to the award of

subsidy to Isthmian for tqisservice

7 Service pt vided by ves ls of United States registry in the India Pakistan

Ceylon service is inadequate to the extent of 8 sailings per year over the

16 annual existing sailings of Isthmian and section 605 c of the Mer

chant Marine Act 1936 as amended is nota bar to theaward of a subsidy

contract to Isthmian for the operation of such additional vessels thereon

Setion 605 c does interpose a bar to the award of subsidy for annual

sailings inexcess of 2

8 Isthmian Lines Inc is operating an existing service in its Persian Gulf

service to the extent of 14 sailings annually and section 605 c is not a

bar to the awardYf subsidy to Isthmian for this service

9 Neither Central Gulf Steamsh ip Corporation nor Am rican Export Lines

Inc isoperating an existing service inthe Persian Gulf service

10 Service provided hy vessels of United States registry in the Persian Gulj

seryice is inadequate to the extept of 20 sailing per year over the 1

annual existing sailings of Isthniian but Section 605 c interposes a bar

to theaward of subsidy inexc s of 34 sailings per year

11 Continuation of Isthmian s Atlantic Gulf Hawaii service will not result in

unfair competition to any person firm or corporation operating exclu

sively in any domestic service and would not be prejudicial to theobjects

and policy of the Merchant Marine Act 1936 as amended Permission

to continue such service under section 805 a of theAct granted
12 CoIitfnuation by States Marine Corporation of Delaware of its intercoastal

service etw n United States Gulf ports and United States Pacific ports
will not result in unfa r cOlllpetition to any Person firm or corporation

operating exclus vely in the coastwise or intercoastal service and would

not be prejudicial to the obj ts and poliCY of the Merchant Maripe Act

1936 as amended rermission to continue such service under section

805 a of the clgranted
13 Continuation of Siate Marine s intercoastal Pacific coast to Atlantic coast

lumber service will not result n unfair competition to any person firm or

corporation operating excl iv IY in the coastwise or intercoastal fervice

and would not be ir j diCia1 to the objects and policy of the Merchant
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Marine Act 1936 as amended Permission to continue such service under

section 805 a of the Act granted

lIerman Goldman Elkan Turk Irving Zion George F Galland

apd Robert N Kharasch for IsthmianLin s Inc

Warner W Gardner and Vern J owntryinan for American Presideilt

Lines Ltd

Oarl S Rowe and James D Simpson for American Export Lines
Inc

Ronald A Oapone Robert E Kl ne Jr Joseph M Jones and

George Denegre for Central Gtllf Steamship Corporation
Odell Kominers and J Alton Boyer for Lykes Bros Steamship

Co Inc Weyerhaeuser Steamship Company Luckenbach Steamship
Co Inc

1
and Pacific Far East Line Inc WiUis R Deming and

Alvin J Rockwell for Matson Orient Line Inc and Matson N aviga
tion company John J O Oonnor and Richard W Kurrus for Is

brandtsen Company Inc and Ronlld A Oapone Robert E Kline

Jr and Russell T Weil for United States Lines Company inter

veners

Robert E Mitchell Edward Aptaker and Robert J Blackwell
as Public Counsel

REPORT OF THE BOARD

CLARENCE G MORSE Ohai1 man BEN H GUIJL Vice Chairlnan

THOS E STAKE Jr Member

By THE BOARD

Docket No 8 72

By application filed January 7 1957 as amended Isthmian Lines
Inc Isthmian seeks an operating differential subsidy on its w t
bound round the world service India Pakist n CeyIon service and
Persian Gulf service and requests the Board to make the findings
required under section 605 c

1 of the Merchant Marine Act 1936
as amended the Act

Applicant requests a single suosidy contract Covering the three
services with permission to interchang v els ftee y wlth a mini
mum of 24 and a maximum of 36 sailings a year in each service
Permission also is requested under section 805 a of the Act 2 to

continue operation of a joint service with Matson Navigation Com
pany Matson between United States Atlantic and Gulf ports and
Hawaii under Joint Service Agreement No 7707 5 approved by the

Board on October 18 1956 Appllcant further seeks permission
1 ee appendix A

II See appendix B
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under section 805 a for its parent company States Marine Corpora
tion of Delaware States Marine to continue two intercoastal serv

i Qne between United States Gulf ports and United States Pa

cIfio ports and too other confiped to lumber from United States

PMific ports to United States Atlantic ports as part of its tri
continent service

Docket No 8 74

By application filed April 17 1957 as aInended American Presi

dent Lines Ltd APL seeks an increase in the number of sub

sidized sailings under its operating differential subsidy agreement
from the present 24 to 28 a year to 34 to 38 a year in its westbound

round the world service by the employment of three additional

owned vessels and for the privilege of calling all westbound round

the world subsidized voyages at ports in the Red Sea and Gulf of

Aden Mediterranean Spain and theGlilf of Cadiz but not to

load cargo in Sp in for United States North Atlantic ports Ap
plicant requests the Bbard to make the findings required under sec

tion 605 c of the Act Section 805 a permission is requested for

the additional subsidized sailings to carry intercoastal cargoes
westbound

Docket No 8 75

American Export Lines inc EXpOlt by application dated

June 11 1957 as amended seeks amendment of its operating dif

ferential subsidy agreement by increasing the present 22 minimum

26 maximum sailings a year in its Line E India service Trade

Route No 18 to 34 to 50 sailings a year the additional 12 to 24

saili gs to provide service between United StateS Atlantic and Gulf

ports andl ports in the Persian Gulf Applicant requests the Board

to make the findings required under Section 605 c of the Act

Docket No 8 76

By application dated February 21 1958 as amended Central Gulf

Steamship Corporati n Central Gulf requests operating differen

tial subsidy for a minilllurn of 16 and a m ximum of 24 sailihgs a

year bet wOOJl United States Gulf and Atlantic ports and Trade

Route No 18 port 6n the Red S ea and Persian Gulf and in India
East Pakistan West Pakistan and Ceylon with the privilege of

calling at Beirut anq Port Said Applicant requests the Board to

make the findings requ4r under sectioI1 605 c of the Act

lhe four proceedings Were consolidated for hearing which was

held before an examiner between February 10 and April 4 1958
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In No S 72 interveners were APL Export United States Lines

Company U S Lines Lykes Bros Steamship Co Inc Matson
Orient Line Inc Matson Orient and Matson Navigation Co
Matson Pope and Talbot Inc and Weyerhauser Steamship Com

pany intervened to oppose applicant s request for section 805 a

permission Pope and Talbot Inc withdrew before hearing Veyer
hauser Steamship Company withdrew on March 10 1958 and Mat
son Orientlind Matson Navigation did not participate in the hearing

In No S74 interveners were Isthmian Export U S Lines Luck
enbach Steamship Co Inc Pacific Far East Line Inc PFEL and
Matson Orient PFEL was directedby the examiner to furnish appli
cant certain traffic data and on appeal therefrom we ordered com

pliance Upon failure to comply we then reconsidered and by order
of April 3 1958 denied the petition of PFEL for leave to intervene

In No S 75 interveners were APL Isbrandtsen Company Inc
Isbrandtsen Isthmian and Central Gulf and in No S 76 inter

veners were APL Isbrandtsen Isthmian and Export
In his recommended decision the examiner concluded and found

1 That Isthmian is operating an existing westbound round
the world service to the extent of 19 sailings annually within the
meaning of section 605 c of theAct

2 That the effect of the granting of an operating differential
subsidy contract to Isthmian for its westbound round the world
service would not be to give undue advantage or be unduly preju
dicial as between citizens of the United States in the operation
of vessels in competitive services routes or lines

3 That section 605 c does not interpose abar to the award of

subsidy to Isthmian for its existing westbound round the world
serVIce

4 That present and authorized service provided and to be
provided by vessels ofUnited States registry in Isthmian s west
bound round the world service is not shown to b inadequate
within the meaning of section 605 c and additional vessels of
United States registry are not req ired to be ope ated in such
service in the accomplishment of the purposes and pol cy of the
Act

5 That section 605 c does interpose a bar to the granting of
an operating differential subsidy contract to Isthmian for the
operation of additional vessels in its westbound round the world
service

6 That present and authorized service provided an to be

pr vided by vessels United States registry in APL s westbound
5 F M B
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round the world service is not inadequate within the meaning of
section 605 c and that in the accomplishment of the purposes
and policy of the Act additional vessels should not be operated
thereon

7 That section 605 c does interpose a bar to the granting of
an operating differential subsidy contract to APL for the opera
tion of additional vessels on its westbound round the world

service
8 That Isthmian is operating an existing service of 15 sail

ings anmially between United States Gulf and Atlantic ports and
ports in India Pakistan and Ceylon within the meaning of sec

tion 605 c and that the effect of granting an operating differen
tial subsidy contract to Isthmian for this service would not be to

give undue advantage or be undlJly prejudicial as between citi
zens of the Unit d States in the operation of vessels in competi
tive services routes or lines

9 That Isthmian is not operating an existing India Pakistan
Ceylon service to the extent of the nine to 21 additional sailings
here requested within the meaning of section 605 c

10 That present United States flag service in the India Paki
stan Ceylon service is inadequate within the meaning of section

605 c and in the accomplishment of the purposes and policy
of the Act additional vessels of United States registry should be

operated thereon

11 That section 605 c is not a bar to the granting of the

subsidy requested by Isthmian for the additional sailings in the
India Pakistan CeyIon servic

12 That Isthmian is an existing operator within the mean

ing of section 605 c to the extent of 14 sailings a year in the
Persian Gulf service and that an award of subsidy covering this

service would be neither unduly advantageous to Isthmian nor

unduly prejudicial to citizens of the United States operating
United States flag vessels in competition with Isthmian

13 That section 605 c does not interpose abar to the award
of subsidy to Isthmian for its existing Persian Gulf service

14 That Central Gulf does not have the status of an existing
operator within the meaning of section 605 c on the Trade
RouteNo 18 service

15 That the service already provided by vessels of United
States registry in the Persian Gulf service is inadequate within
the meaning of section 605 c ahd in the omplishment of
the purp6ses and policy of the Act additional vessels shouid
be operated thereon
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16 That section 605 c does not interpose a bar to granting
the applications of Isthmian American Export and Central
Gulf for subsidization of proposed Persian Gulf services

17 That Isthmian and its predecessor have been in con

tinuous bona fide oper tion in the Atlantic and Gulf Hawaii

trade since 1934 and that Isthmian is entitled as a matter of law

to the requested permission under section 805 a of theAct

18 That Luckenbach Gulf Steamship Co and its successor

States Mari e were in bona fide operation as a common carrier

by water in 1935 over the route or routes or in the trade or trades

Gulf intercoastal for hich application is here made and that

States Marine has so operated since that time except as to inter

ruptions over which its predecessor in interest had no control

19 That granting the application for permission under sec

tion 805 a for States Marine to continue its Gulf intercoastal

general cargo service and its Pacific to Atlantic lumber serv ice

will not result in unfair competition to any dome tic operator will

serve the public interest and convenience and will not be preju
dicial to the objects and policy of the Act and

20 That the service description in APL s operating differ

ential subsidy agreement should be amended to permit privilege
calls by vessels in its westbound round the world service at ports
on the Red Sea and Gulf ofAden for cargo destined to California

ports
3

Exceptions to the recommended decision and replies thereto were
filed and the matter has been orally argued Exceptions and pro

posed findings not discussed in this report nor reflected in our findings
have been considered and found not justified hy the facts hI not related

tomaterial issues in this proceeding
The operations of each of the applicants at the time of hearing

were as follows
Isthmian

1 Westbound round the world servicefrom United States At

lantic ports to California via the Panama Canal thence to ports in

the Philippine Islands Indonesia Vietnam Thailand Singapore
Malayan and Indonesian ports on the Straits ofMalacca Ceylon Mal

abar Coast of India Djibouti and occasionally other Red Sea ports
Suez Canal thence to United States North Atlanticports via Halifax

N S If subsidized the itinerary will remaln the same

2 India Pakistan CeyIon service Trade Route No 18 between

United States Gulf and Atlanti ports and ports in Lebanon Egypt
8 This finding was made in a recommended supplemental decision
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Aden Saudi Arabia Pakistan east India East Pakistan and Ceylon
Inbound cago is loaded at east India East Pakistan Ceylon and
Red Sea ports the vessels usually returning to United States South
Atlantic and Gulf ports If subsidized the route would remain the

same except that more frequent inbound calls areto be made at North
Atlantic ports

3 Persian Gulf service Trade Route No 18 between United
States Gulf and Atlantlc ports and ports in Iran SaudiArabia Iraq
West Pakistan and India with occasional calls at ports in Lebanon
and Egypt and with frequent inbound calls at Halifax If subsi
dized the itiner rywill remain thesame

4 Atlantic Gulf Pacific Far East servicevessels in this service
which was inaugurated in June 1956 load at United States Atlantic

andlor Gulf ports and proceed via the Panama Canal to California to

complete loading for ports in Japan Korea Formosa and occasionally
Vietnam Subsidy is not requested on this route

5 Hawaiian Islands servicebetween United States Atlantic and
I

Gulf ports and the Hawaiian Islands Since 1934 this servicehas been

operated jointly with Matson under Joint Service Agreement
F MB No 7707 as amended Section 805 a permission is sought

to continue this service
Isthmian also operated an eastbound round the world service from

1952 until October 1956 when it was suspended Vessels in this

service loaded at United States Gulf and Atlantic ports proceeded
through the Suez Canal and Red Sea to west India Indonesia

Malaya and some southern Far East ports Those which continued
eastward usually called at Hawaii to load cargo for United Sta s

Atlantic and Gulf ports During the p riod 195256 the average
number of sailings in this service was 112 a year of which an aver

age of6 2 instead ofcontinuing eastward around the world turned at
Indonesia Malaya and returned via the Suez Canal to Halifax and

United States Atlanticand Gulf ports
Isthmian s services have been operated with a fleet of 24 owned

C3 type vessels with a speed of about 16112 knots and some time

chartered vessels

APL

1 Westbound round the world service from United States
North Atlantic ports via the Panama Canal to California thence to

Japan Korea Okinawa FtOrmosa Hong Kong Vietnam Thailand

Malaya Ceylon west coast of India Pakistan Egypt Italy Medi
terranean France United States Atlantic ports Service to the

Philippine Islands was sQ pended late in 1957 Applicant s present
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operating differential subsidy contract authQri es a minjmum of 24
and a maximum of 28 sailings a year on th s route its application is
for 10 additional sailings The application also seeks written per
mission under section 805 a to carry int rcoastal cargo f m Atl n

tic to Pacific ports on theten additional sailings
2 Atlantic Straits servicefrom United States Atlantic ports

via the Panama Canal to San FranGisco Hong Img Philippine
Islands Indochina Thailand Ipdonesia and Malaya returning via
the Philippine Islnds and California to United States Atlantic ports
Current authority is for a minimum of 24 and a maximum of 28
subsidized sailings a year

3 Transpacific passenger and cargo s rvi 1rade Rout No
29 E from California to Hawaii Japan Philippine Islands Hong

Kong and return to California via Japan and aawal Sailinga

about twice a month under autho nzation fo 24 to 26 sailings a yea
4 Transpacific fre ght service Trade ROlt O 29 F between

California Japan Hong ong and the PhlIipPlne Isiands with calls
in Korea Okinawa Formosa In9 ochina and Thail nd as traffic
offers Sailings are approx imately fortnigptly und r authority to

make 24 to 26 sailings a year
APL has employed iC Mariners nd two 3P type passenger

ombination vessels in its rOllnci tl1e world service The faliners

operate at 20 knots and the C3P s t161h kn ot In its Atlan
tic Straits service it employs two

AP
3 vesse s and six C3 s both

of which operate at 161h kn ts Thr comQination vessels are oper7

ated in the transpacific passeng r cargo rvlce and the transpaclnc
freight service is oper t d Vith two Maripers and three C3 type
vessels

American Export
1 Passenger service Trade Route No 10 30 sailillgs a year

with two P 3 type vessels betwee New Y9rk Naples G noa and

Cannes
I

2 Line DAlexap Qiia express service CIade Route No 10

between United States North A lantj portS and French Mediter

ranean ports ports on the w t coast Qfltaly Egypt Palestine Is

rael Syria Lebanon and Greece Sailing trequency is ortllightly
with four C3 type vessels

3 Line F Mediterranean freight IYlce Tracie Route No

10 between United States North Atl utjc ports and ports ill the
Mediterranean Sea excluding Egypt 3laClr S a1 Aegean S ea Adci
tic Sea other minor seap which are arms f tbe M lt rr an an4

Atlantic ports from the northein boundary of Portugal to the south
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ern boundary of French Morocco Eight sailings a month are pro
vided by two VG2 vessels four C2 and 10 C3 type vessels

4 Line E India service Trade Route No 18 between United
States Atlantic ports and ports in the Gulf of Suez Red Sea Gulf of

Aden pakistan India C ylon and B rma with privilege of calling
at any other p drtswit in the limits of Lines D and F Eight C3

type vessels provide semimonthly sailings under the current authori

z tion for a minimum of 22 and a maximum of 26 sailings This
is the service proposed to be enlarged by the application

0entral Gulf
Central Gulf was formed ih April 1947 and until September 1957

operated owned nd chartered vessels in the bulk cargo trades In

September 1957 applicant inaugurated an American flag liner service
from U ite States Gulf and Atlantic ports to Beirut and ports on

the Red Sea and Persian Gulf hd in Ceylon and Pakistan on Trade

Route No 8 Itis on t is service that applicant seeks subsiqy Ap
pl icant s two owned AP type vessels and six chartered vessels are

employed
Under section 605 c if the proposed service to be subsidized is not

an existing service within the meaning of that section then in

order to enter into a subsidy contract we must determIne under the

first part of the section that the existing service by United States flag
vessels is inadequate If however the service proposed for subsidy
is arl existing s rvice the the second part of section 605 c is con

trolling and inadequacy of Uniteq States flag service is not a require
ment unlesS we find that the effect of awarding the subsidy contract

w0uld b to give iUl hae wvantage or be unduly prejudicial as be

tweenioitizens of the Ul tted States operating acornpetitive service

I Wl JSTBOUND ROUND THE WORLD SERVICE

A Isthmian
Isthmian claims a performance record on its westbound round the

world service WRW of 33 s ilings per year on an avemge and

asserts that thi justifieS the finding that it has main ained an exist

ing service of33 anIlual ailings which would support the grant of
the requested subsidy for 24 to WRW sailings This total is based

upon four classes of sailIngs
First y vesseJs which loa ed at Atlantic and California ports and

proceeded westward to th southern Far East and Indonesia Malay
the sQ7Called termin8l1 ara tnere loaded inbound cargo and re

turned to United Stat s Atlantic ports by way of the Suez Canal
Avera e turnaround time w s 124 days These sailings are herein
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after designated WRW PS indicating westbound round the

world Panama Suez sailings
Second by vessels that had been loaded at Atlantic and California

por with the full inten ion of continuing the voyage westward but

which because of unforeseen operational difficulties turned at In

donesia Malaya and returned to th Unit d States eastward via

Hawaii and the Panama Canal These sadlings are identified as

WRW PP indicating westbound round the world Panama Pan

ama sailings
Third by vessels loaded at United States Gulf and Atlantic ports

and sailing east through the Mediterranean Sea Suez Canal and Red

Sea to west India and Indonesia Malaya Some of these vessels then

proceeded to the Philippine Islands and Hawaii thence through the

Panama Canal to United States Gulf and Atlantic ports and are

designated ERW SP meaning eastbourld round the world Sue
Panama sailings

Fourth by those vessels assigned to the eastbound round the world

service which upon reaching Indonesia Mitlaya were turned and
routed westward via Suez to United St tes Atlantic port The

sailings are designated ERW SS lIeaning tqQllnd round the

world Suez Suez
Table Ishows for the years 1952 through 1956 the number of sail

ings conducted by Isthmian in its fOl rclasseo pf services

TABLE I R01tncl the worl4 sailings of Isthmian 195256

OUTBOUND

Class 1952 1953 1954 1955 1956 Total Average

WRW PS n
nnuunn

20 18 19 19 18 94 18 8
WRW PP n 1 4 6 4 0 15 3 0
ERW SP n un n n n 4 2 7 8 4 25 5 0

ERW SS n n h n n 9 10 4 3 5 31 6 2

TotaL
nn n

n 34 34 36 34 27 165 33 0

INBQUND

WRW PS n nn n 22 18 20 18 19 97 19 4
WRW PPnn n n 1 4 6 4 0 15 3 0

ERW SP n n n
n 4 1 5 8 7 25 5 0

ERW SS n
8 11 6 3 6 34 6 8

Total nn n n 35 34 37 33 32 171 34 2

We gree with the conclusion of the examiner that only th

WRW S sailings i e those voyages which made a complete est

OOu d sailing arou pd the world 90 itute xis ipg ery c m Xsth
mian s VRW service within th II eanilg f section 605 Q

T e WRW PP vessels proceeded only half way around the world
and vere actually complete voyages on Trade Route No 17 Service

5 F M B



1 88 FEDERAL MARITIME BOARD

NO 1 i e U S Atlantic via Panama Canal and California to
Indonesia Malaya and return including Far East Ports Hong Kong
and south en route

The ERW SS vessels proceeded only half way around the world
and were actually complete voyages on Trade Route No 17 Service
No 2 i e U S Gulf and Atlantic via Suez to Indonesia Malaya and
return

We agree with the eonclusion of the examiner that the fact that
the sailings in Services Nos 1 and 2 ofTrade Route No 17 furnished
service at some of the pOr ts serVed by the true WRW sailings is not

a basis for considering the outbound portion of each WRW PP

sailing and the inbound portion of each ERW SS sailing as con

stituent parts of one WRW sailing This patchwork service was not

ill general accord with the WRW service for which subsidy is sought
and cannot be considered existing service within the meaning of

section 605 c

It is apparent from the record that the ERW sailings also differed

substantially from the WRW service for which subsidy is requested
These vessels generaHy serVed Gulf ports and provided no California
service Vihile the westbound Sailings did not serve the Gulf but pro
vided an inbound and outbound service to California Furthermore

even if it could be concluded that these eastbound sailings were in

general accotd with the serVice provided by the westbound service
the eastbound service was SUSPended several months before the appli
etion for sUbsidy was filed and should not for that reason be con

sidered as exi ting sen1 ce within the meaning of section 605 c

During th period 1952 through 1956 Isthmian operated from a

low of 18 to a high of 22 annual sailings in its WRW service We

think it reasonable to conclude and we so find that Isthmian is

operating an existing service in such service to the extent of 21 sail

ings annually that the effect of granting an operating differential

subsidy contract to Isthmian for such service will not be to give
undue advantage or be undldy prejudicial as between citizens of the

ITnited States in the operation of vessels in competitive services

routes or lines and that section 605 c does not interpose a bar to

the award ot subsidy to Is hmian for such service

Applicant has requested suls dy on the WR V service up to a

maximum of 36 annua sailings In order to find that section 605 c

d not interpose a bar to the award of subsidy for sailings in excess

of the 21 existing sailings per yea r we must determine under the

first part of that s tion that the present service by United States flag
vessels is inadequate and that in the accomplishment of the purposes
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and policy of the Act additional vessels should be operated in the
service

In the outbound portion of the WRW service for the period 1953

through 1956 bulk nonliner cargo carryings were ffiall On the

inbound portions of the route bulk carryi gs have been somewhat

larger bu have declined Isthmian s participation in thenonliner
carryings during this p riod have been minor and nothing in the

record indicates a future trend toward significant bulk carryingsoIl
iiner vessels in the Isthmian WRW service We will therefore con

sider only liner commercial cargo carryings in deterDining United
States flag participation on this route

We do not agree with the examiner that the cargo carryings of th

WltW PP sailings and the ERW sailings of Ist an should be

excluded from our calculations of United Sta flag carryings OIl
this route for the reason that they wereconsidered not to be existing
service within the meanitlg of section 605 c Regardless of the

direction and the route traveled by these v ls the fact is that they
carried cargoes under United States flag and such carryings cannot

be ignored in determining United States flag participation on the

route
Table II shows the average annual moveme t in thou pds of long

tons of liner commercial cargo outbound and inbound on the various

gwents of Isthmian s WRW route for the period 1953 hrough 1956

rABLE U Liner commerciaZ cargo carried onIsthmialn s teestbouncl and

rQund tke worZd serVice 1f 4356

In thousands of long tons

OUTBOUND

AU flags US flag Percent U8

From Atlantic
To southern Far Eallt u

u u 399 138 36
li Ipdone la Malaya n u uu 132 57 43

From CalUornla

8 e1Ba a iJ 338 207 61
64 35 65

f9tal outlo l u
n n 00 933 437 47

INBOUND

ToAtlantic Ig i lf ti i
1 399 238 17

500 1 69 34
224 127 57

a ftVc r I
ea 00 n u 37 14 39

To
36From Incfta Paklstan Ceylon uu u u 10 3

FroijIIid9n sla M1laya 00
m 00 moo 74 32

Total inbound 00 00 2 244 26

T9t l9utbQlnQ and lnQQund 3 177 1 020 32
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The foregoing statistics indicate 47 percent United States flag par
ticipation outbound 26 percent inbound and 32 percent over all how
ever they do not present the full picture of United States flag par
ticipation which we must consider in making our determinations un

der section 605 c As stated in American Pres Lines Ltd In
creased Sailings Route 17 5 F MB MA 359 1957 at page 368

our determination as to adequacy of United States flag participation un

der section 605 c must be based upon present and probable future conditions
and cannot be unduly concerned withconditions inthe past

In considering present and probable future conditions on Isthmian s

WR V service it is necessary to evaluate certain additional factorS

affecting UnIted Stat flag participation
InAmerican Pres Lines Ltd Increased Sailings Route 17 supra

section 605 c was round to present no bar to an increase or APL s

subsidized sailings on Service No 1 or Trade Route No 17 4 rrom a
minimUm or 12 and a maximum or 16 per year to a minimum or 24
and a maxjmum or 28 sailings per year From 1952 through 1956
APL averaged 12 8 sailings per year rrom United States Atlantic anq
Calirornia ports to areas included in Isthmian s WRW service APL

carryings or liner commercial qargo to those areas averaged about
50 000 tons per year or approximately 3 900 tons per sailing IS At
this rate the authorized maximum or 28 sailings would rurnish ca

pacity ror approximately 109 000 tons per year or 59 000 tons in
excess or the 1 5256 average carryings of 50 000 ton

In United States Lines Co Increased SailVngs Route 12 5 F MB
379 1958 it was round that the present service on Trade Route No
126 by vessels or United States registry was inadequate and that sec

tion 605 c interposed no bar to the granting or an operating differ
ential subsidy contract to U S Lines ror the operation or 12 sailings a

year in addition to its then existing service or a maximum or 24 saih

ings In the period 1952 through 1956 U S Lines averaged 20 sail

ings per year on this route on which an annual average or about
30 QOO tons or liner commercial cargo were carried outbound to points
on Isthmian s WRW service o pproximately 1 500 tons per salling
Nearly all these sailings were made with C2 vessels having a sub

4 Service No 1 of Trade Route 17 is described as U S Atlantic via Panama Canan
and California to Indonesia Malaya and return including Far East ports Hong Kong
and South en route

1 This figure is higher than the examiner s comparable figure of 2 804 tons since it in
eludes California carryings excluded by the examiner

6Described as BetweeiJ U S Atantlc ports Maine Atlantic Coast Florida to but not
including Key West a d ports in he Far East Japan Formosa the Philippines and

ntinent of Asia from nion of Soviet Socialist RepubliCS to Siam inclusive
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stantially smaller capacity than the Mariner vessels now being used

exclusively by the company on the route In 1956 using a mixed fleet
of C 2 s and Mariners U S Lines carried approximately 1 800 tons of
liner commercial cargo outbound from the Atlantic to points in the
southern Far East served on Isthmian s WRW service We consider
it reasonable to assume that the exclusive Mariner service will carry
at least 2 000 tons of such cargo per sailing It is apparent therefore
that U S Lines will have the capacity to carry approximately 70 000
tons outbound on Isthmian s WRW service or about 40 000 tons per
year more than it has been carrying

In Matson Orient Line inc Subsidy Route 12 5 F M B 410
1958 it was held that section 605 c presented no bar to an award

of subsidy to Matson Orient for up to 24 sailings per year Assum

ing the use by Matson Orient of C2 vessels the smallest which could
be used in this service and further assuming that such vessels would

carry the same proportion of cargo outbonnd to points on Isthmian s

WRW service as did U S Lines with C 2 vessels or 1 500 tons per
sailing then Matson Orient will offer additional capacity on Isth
mian s outbound vVRW setvice of at least 36 000 tons per year

1

In summary if the total liner commercial cargo moving outbound
on Isthmian s VR V service remains at approximately the 1956 level
then United States flag present and authorized participation would be
adjusted as shown in table III

TABLE III

In thousands of long tons

All flags U S flag Percent U S

1956 total average outbound traffic Atlantic and California
to Far East IndonesIa and Malaya 1 041 483 46

APL n 59
U S LlnBs 40
Matson Orient I

36

1 041 618 59

I See footnote 7

Ifwe assume an annual increase in the total outbound cargo move
ment of 2 percent each year for 1957 and 1958 the present and author
ized United States flag participation would be 57 percent calculated
as in table IV

7 In certaIn tables following adjustments are made for Matson Orlent addlt10nal capac
ity In each instance 11 cargo statistics for Matson OrIent were not Included the resulUng
change would not affect the conclusions wereach hereafter
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TABLE IV

In thousands of long tonsJ

All flags US flag Percent US
u

1056 total outbound traffic Atlan tic and California to Far
East Indonesia and Malaya n n nnn nn n n 1 041 483 46

2 percent increase in 1957 and
1958

n u nn n n 42
APL n

n n u
n n n n n n n n 69

U S Lines 40
Matson Orient 1 36

1 083 618 57

I See footnote 7

As to inbound traffic on Isthmian s iVR iT service certain adjust
ments also must be made in calculation of present and future United
States flag participation From the southern Fa r East to Atlantic

ports table IIshows that for the period 1952 through 1956 an average
of 1 399 000 tons of liner commercial cargo moved per year of which

only 238 000 tons or 17 percent vas on United States Hag vessels
This cargo consisted primarily of sugar and ores from the Philippine
Islands and moved predominantly the shortest route eastward

through the Pana ma Canal Isthmian carries none of this cargo
westward through Suez and Isthmian s president testified that they
should be excluded from the inbound carlyings on its WRW service
Thus a meaningful analysis of United States Hag participation in
bound can be achieved only if the Philippine cargo is excluded In
1956 1 440 277 tons of liner commercial cargo moved from the Philip
pines to the Atlantic of vhich 266 202 tons was on United States Hag
vessels This cargo properly should be excluded from the 1956 in
bound statistics with respect to Isthmian s vVRW service

As previously noted APL s Atlantic Straits service in the future

may operate up to 28 sailings inbound from countries on Isthmian s

WRW service In the period 1952 through 1956 APL s Atlan
tic Straits vessels earried an average of approximately 30 000 tons
of liner commercial cargo per year on an average of 12 4 annual sail

ings Based upon this past record of about 2 400 tons Of such cargo
per sailing APL can throug its 28 annual sailings offer inbound

capa city on this routefor 67 000 tons of cargo or approximately 37 000
tons per year more than ithas carried in thepast

U S Lines inbound Trade Route NIQ 12 vessels carry orily neg
ligible amounts of cargo from points on Isthmian sWR iV service and
since Matson Orient s Trade Route No 12 service is projected to fol
Iowan itinerary substantiaUy similar it is reasonable to assume that
its service similarly will have negligible effect on United States flag
carryings inbound on Isthmian s WRW service
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In summary assuming that the total inbound cargo movement on

Isthmian s VRvV route remains at about the 1956 level United States

flag participation should be adjusted in accordance with table V

TABLE V

In thousands of long tons

All flags U S flag Percent U S

1956 inbound trafflc southern Far East Indonesia Malaya
India Pakistan Ceylon to Atlantic and California 2 353 585 25

Less Philippine to Atlantic h U u u
u u 1 440 266

Subtotal n 913 319

Add APL Uh U u
U n U U u u u

37

Total 913 356 39

he foregoing adjustments are generally in accord with the

procedure followed by the examiner 11inor variations in calculations

have caused our estimate of projected United States flag participation
to differ slightly from the estimates of Public Counsel and the

examiner The difference is only one percent on the outbound and

inbound portion of the route and our estimate of 49 percent United

States flag participation on the route as a whole is identical to the

figure arrived at by Public Counsel and the examiner

In its reply brief and exceptions Isthmian contends that the fore

going method of projecting future United States flag participation on

its WRW service is based upon an erroneous assumption that addi

tional sailings of APL U S Lines and Matson Orient will divert

cargo only from foreign flag competition and none from existing
United States flag sailings Vhile we recognize that new United
States flag sailings on the route will not divert cargo exclusively from

foreign flag lines it is apparent that to the extent some cargo may be

diverted from other United States flag service such diversion will

increase free space on United States flag vessels and thus increase

available United States flag capacity in the trade We therefore

consider the foregoing statistics as reasonably indicative of present
and projected United St3tes flag participation on the Isthmian WRW

route

Combining tables IV and V the total projected inbound and out

bound United States flag participation on Isthmian s WR V service

assuming a 2 percent increase in outbound traffic for 1957 and 1958

and assuming that inbound traffic remains at 1956 levels would be as

shown in table VI

5 F M B



694 FEDERAL MARITIME BOARD

TABLE VI

In thousands oflong tons

All flags U S flag Percent US

Out bound 1 083 618 57

Inbound 913 356 39

1 996 974 49

The foregoing computation includes cargo which has been carried

by Isthmian on certain sailings which we have not considered to be

part of Isthmian s existing service on its WRW service within the

meaning of section 605 c but which have made a contribution on this

route These sailings were the WRW PP sailings the ERW SP

sailings and the ERW SS sailings previously discussed

Isthmian WRW sailings averaged approximately 5 500 tons of

liner commercial cargo per sailing outbound and inbound during the

period 195356 During the same period the WRW PP sailings and

the WRW SP and the ERW SS sailings carried an annual average
of approximately 40 000 tons of liner commercial cargo outbound and

il1bound to and from foreign ports on Isthmian s WRW service

We recognize that Isthmian under subsidy will not be providing
services which correspond to its past WRW PP ERW SP and

ERW SS sailings but all its carryings on this route will be provided
by complete WRW PS sailings Based upon the prior average carry

ings per sailing of about 5 500 tons inbound and outbound on its 21

existing WRW sailings it is apparent that the past carryings by
Isthmian on its WRW PP ERW SP and ERM SS sailings are

the equivalent of approximately seven complete WRW sailings per

year Without these annual carryings of about 40 000 tons inbOund

and outbound United States flag participation of 57 per nt out

bound 39 percent inbound and 49 percent overall as shown in table

VI would become 53 percent 35 percent ahd 45 percent respectively
This cargo has been captured in the past by United States flag vessels

operated by Isthmian and without the availability of vessel capacity
would at least to some extent be lost to United States flag sailings
We conclude therefore that without approximately seven sailings
per year in addition to its existing service of 21 saIlings pe year

United States flag service on Isthmian s WRW service would be in

adequate and that in the accomplishment of the purposes and policy
of the Act such additional vessels should be operated thereon

We are convinced however that projected United States flag par

ticpation on this route of 57 percent outbound 39 percent inbound
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and 49 percent over all which includes the carryings of Isthmian s

existing service plus the approximately seven additional sailings we

have found to be needed is adequate
Outbound Isthmian s carryings have been declining and free space

available at last port of loading has averaged 14 percent on a weight
basis during the period 1953 through 1956 Inbound Isthmian s

carryings also have been declining and free space at first port of

arrival has risen in recent years to over 50 percent
Inview ofthese factors we cannot find that projected United States

flag participation on this route of 57 percent outbound 39 percent in

bound and 49 percent over all is inadequate
Isthmian has applied for a subsidy contract to operate up to a

maximum of 36 sailings per year in its westbound round the world

service Under the standards of section 605 c we have found an

existing service of approximately 21 sailings per year and that

without operation by Isthmian of approximately seven additional

annual sailings United States flag participation on this route would

be inadequate It is apparent that under these findings subsidy can

not be permitted for the maximum of 36 sailings per year but must

be limited under the standards of section 605 c to no more than 28

sailings per year
Ve conclude that section 605 c does not interpose a bar to the

award of subsidy to Isthmian for the operation of up to a maximum

of 28 sailings per year in its proposed westbound round the world

service but that section 605 c does interpose a bar to the award of

subsidy to Isthmian for the operation of vessels on such service in

excess of28 sailings per year
B American PresidentLines

The round the world westbound service of APL differs from the

service of Isthmian previously considered in that Isthmian omits

Japan Korea Formosa and Okinawa all of which APL serves

Isthmian calls regularly at Indonesia while APL does not Isthmian

omits Bombay and Karachi which APL serves and Isthmian con

fines its Mediterranean calls to the eastern area while APL calls in the

western Mediterranean

APL does not claim that it is operating an existing service as to any

of the ten additional subsidized sailings requested The only issues

for determination under section 605 c therefore are whether United

States flag service on APL s round the world westbound route is ade

quate and whether in the accomplishment of the purposes and policy
of the Act additional vessels should be operated thereon

Since the record indicates that APL participates only slightly in the

carriage of nonliner cargo over its RWW route our conclusion as to
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cargo movement on this route will be limited to liner commercial

carryings
Table VII shows the total outbound and inbound liner commercial

cargo moving over APL s RvViV service and the percentage of

United States flag participation therein

TABLE VII Liner ca1 UO movements on RWW route of American President

Lines

In thousands of long tons

Outbound Inbound
Overall

Year U S

Total US US Total U S US percent
flag percent flag percent

1953
u u u

2 852 1 071 38 2 563 933 36 37

1954
u u u 3 064 1 217 40 2 414 698 29 35

1955
u u 3 269 1 398 43 2 496 740 30 37

1956 u 3 843 1 766 46 2 652 808 30 40

Average u u 3 257 1 363 42 2 531 795 31 37

The foregoing statistics include traffic to and from the Philippine
Islands Since the record indicates that APL s RvVW service will

be of limited significance in the carriage of cargo to and from the

Philippine Islands Vi e agree with the examiner that Philippine
traffic should be excluded from our calculations

The average anllual volume of all liner commercial cargo moving
outbound to the Philippine Islands from the North Atlantic and Cali

fornia during the period 1953 56 was 470 630 tons of which 213 045

tons moved on United State3 ftag vessels Inbound the total move

ment was 1 300 621 tons of vhich 211 997 tons vere carried on United
States flag vessels For the reasons above stated these figures should

be deducted in calculating United States flag participation on the

route

Also included in table VII is an annual outbound movement of

approximately 1 000 000 tons of coal from the United States Atlantic

coast to the Far East of vhich approximately 800 000 tons were for

Japan The examiner relied on American President Lines Calls

Round the TVorld Service 4 F M B 681 1955 and United States

Lines CO nmeased Sailings Route 12 5 F M B 379 1958 and

retained the coal statistics in his analysis of United States fl tg service

on APL s R V iV service

The great bulk of the coal movement here under discussion is car

ried by Japanese vessels which take on a large base load of coal and

then carry relatively small amounts of general cargo as common car

riers For this reason the coal traffic is included in over all compu
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tations as liner cargo though it is apparent that the carryings are in

many respects similar to nonliner tramp operations vVe are con

vinced therefore that to leave these carryings in the statistics gives
an unrealistic and artificial picture of United States flag participation
in liner commercial carryings over the route

APL has carried none of this coal cargo in its RvV V service since
1951 does not contemplate such carriage in the future except possibly
as distress cargo and the record indicates that APL s RTVV service
is not well adapted to any sizeable bulk movement of coal from the
Atlantic to Japan Te agree with the analysis of Public Counsel
who pointed out the artificial traffic base which is created by including
this bulk coal movement For example in 1956 the total liner cargo
moving from the Atlantic to Japanwas 1 338 000 tons of vhieh ap
proximately 800 000 tons were bulk coal leaving only about 538 000
tons of regular liner commercial cargo Even if United States flag
operators carried every ton of this liner cargo United States flag
participation vlOuld be only 40 percent of the total outbound move
ment including COllI Thus United States flag participation vould

appear to be lUlder the conventional 50percent standard of adequacy
when in reality United States flag vessels would have secured 100

percent of allEneI cargo except coaI moving on the route
VhiIe we recognize that in prior proceedings we have not excluded

these coal statistics e are persuaded that their exclusion is proper
in this case In Amerioan President Lines Calls Rownd the 1Vorld
Service supra APL urged that the most realistic approach to this
problem vould be to give the coal traffic one quarter weight only by
deducting three fourths of the movement from the traffic data Pub
lic Counsel urges that e adopt that approach here Ve agree and
conclude that three fourths of the annual coal movement or 600 000
tons should be eliminated from the total outbolUld traffic statistics on

APL s RvVW service
From 1952 through 1956 APL s Atlantic Straits vessels carried an

average of 2 100 tons per sailing outbound to countries other than
the Philippines on APLls RVV route vVith a maximum of 28

sailings per year authorized in American Pres Lines Ltd InoreCl8ed
Sailings Route 17 supra API will have the capacity to load about
58 000 tons of Atlantic and California cargo or approximately 31 000
tons more outbound per year than its past average carryings

Recent authorizations to U S Lines and l1atson Orient United
States LiMs Increased Sailings Route 12 supra and Matson Orient
Line Inc Subsidy Route 12 supra will provide for approxi
mately 513 000 additional tons of capadty for liner commercial cargo
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from Atlantic ports to the Far East Agreeing with APL s conten

tion that approximately 85 percentof this capacity should reasonably
represent future carryings and assuming very conservatively that

50 percent of such carryings would be to areas served by APL s RWW

service projected future United States flag outbound carriage should
be increased by 218 000 tons per year

As we have previously shown APL s Atlantic Straits service under

its increased authorization up to a maximum of 28 sailings per year
will have inbound capacity to carry approximately 37 000 additional

tons per year from countries on APL s RWW route excluding the

Philippines Inbound on Trade Route No 12 U S Lines and

Matson Orient will provide additional capacity from the Far East

to the Atlantic APL points out however that it does not p rport
to carry any appreciable inbound cargo on its RWW service from

Trade Route No 12 areas to the Atlantic and that such cargo is not

included in the inbound statistics in table VII For these reasons

we agree that no adjustment should be made in projected United

States flag capacity because of authorized sailing increases for U S

Lines and Matson Orient on Trade Route No 12

Ifwe assume that 1956 figures for total outbound liner commercial

cargo on APL s RWW service are increased by 2 percent per year
Ior 1957 and 1958 and apply the adjustments we have found neces

sary the present and authorized United States flag participation out

bound would be as shown in table VIII

TABLE VIII

In thousands of long tons

All flags US flag Percent US

1956 outbound traffic 3 843 1 766 46

percent increase in 1957and 1958 155

Islands
3 998

Deduct Pl llipplne 470 213

3 528 1 553

Deduct Japanese coaL 600

Add APL Atl Straits n mnn u u m 31

Add US Lines and Matson Orient T R 121 n nunun 218

2 928 1 802 62

I See footnote 7

Applying the same adjustments to annual average figures Tor the

1953 56 total cargo movement instead of 1956 carryings alone we

would reach the projected United States flag participation figures
shown in table IX
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TABLE IX

In thousands of long tons

All flags US flag Percent U S

Average 1953 56 outbound traffic uuu
u h hu 3 257 1 363 42

Add 2 percent increase for 1957 and 1958 0000 00 131

3 388 m m

ziaDeduct Phillppin Islands n 00 470

2 918 1 150

Deduct Japanese coaL 00 00 n 600
Add APL A tlStralts 00 31
Add US Linesand Matson Orient T R 12 1 00 00 218

2 318 1 399 00

I See footnote 7

Assuming that the liner commercial cargo movement inbound on

AeL s RVVV service remains at approximately the 1956 level and

applying the adjustments which we have found necessary the present
and authorized United States flag participation inbound would be

as shown in table
TABLE X

In thousands of long tons

All flags US flag Percent US

1956 inbound trafficun nn nn n n n 2 652 808 30

DeductPhlllppine Islands u u 00 00 u 1 301 212

596

A1d APL AtljStralts 00 00 00 u 00 00 m 37

1 351 633 47

Applying the same a justments to annual average figures for the

1953 56 total inbound cargo movement instead of to 1956 carryings
alone we would reach the projected United States flag participation
figures shown in tableXI

TAnLE XI

In thousands of long tons

All flags U S flag Percent US

Average 195356 Inbound
traffic

n n nnn u 2 531 795 3
Deduct Philippine Island5u u n 1 301 212

583
Add APLAtljStraits 00

r
u 00 u 37

1 230 620 50

In summary cqmbining tables VIII and X based on 1956 carry

ings present and authprized United States flag participation on

APL s RWW route would be as shown in table XII
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TABLE XII

In thousands of long tons

All flags US flag Percent US

OutboWld u nn u n 2 928 1 802 62

Inbound n 1 351 633 47

TotaL u n
4 279 2 435 67

Combining tables IX and XI based on average total carryings for

the years 1953 56 present and authorized United States flag par

ticipation on APL s RWW route would be as shown in table XIII

TABLE XIII

In thousands of long tons

All flags u s flag PercentU S

outbound 00 00 00
00 00 00 00 00 2 318 1 399 60

Inbound n u
00 00 1 230 620 50

Total 3 548 2 019 57

Upon the foregoing analysis of present and authorized service on

APL s RWW route we conclude that service by vessels of United
States registry is adequate and that in the accomplishment of the

purposes and policy of the Act additional vessels should not be op
erated thereon Section 605 c does interpose a bar to the award of

an operating differential subsidy contract to APL for the operation of
additionalvessels on its round the world westbound service

In his recommended supplemental decision the examiner recom

mended that APL s application for the privilege of calling at Red
Sea and Gulf ofAden ports on its present round the world westbouIid

sailings be granted insofar as service to California is concerned but

denied insofar as service to the North Atlantic is concerned

The liner commercial cargo carryirigs from the Gulf of Aden and

Red Sea to United States North Atlanticand California portsfor the

years 1953 through 1956 are shown in table XIV

TABLE XIV

To North Atlantic To California

Total tons Tons Percent Total tons Tons Percent
U S flag US US flag U S

19530000 n u u u 42 033 20 413 49 1 982 1 846 93

1954oo n

Cn
n 00 u 30 664 13 040 42 2 590 1 443 56

1955 u U 00 00 u nu 41 911 15 893 38 2 876 339 12

J
56

00 00 00 31 375 6 955 22 3 683 264 7

Average 00 000000 00 36 496 14 075 39 2 782 973 35
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The basis for the examiner s conclusion that APL should not be

permitted to serve the Nortl Atlantic on this service appears to be

that Export s inbound service from the Red Sea and Gulf of Aden to

the North Atlantic has substantial free space and therefore service
from the Red Sea and Gulf of Aden should be found adequately serv

iced by United States flag vessels even though United States flag
participation averaged only 39 percent for the period 1953 through
1956 and has s eadily declined from 49 percent in 1953 to only 22

percent in 1956

We cannot agree with the examiner that available free space on an

inbound service which covers a long and comprehensive trade route

should of itself require a finding that such service is adequate as to

certain isolated segments on that route We consider that the record

supports the finding and we so conclude that inbound service from

the Red Sea and Gulf of Aden to North Atlantic and California

ports is inadequate that in the accomplishment of the purposes a d

policy of the Act additional vessels should be operated thereon and

that section 605 c does not interpose a bar to the modification of

APL s operating differential subsidy for the operation of its xisting
round the world westbound vessels in such service

II lNDIA PAKISTAN CEYLON SERVICE
Isthmian

Isthmian has continuously operated the only United States flag
service to India Pakistan and Ceylon since 1923 1 P C service

At present and as proposed under subsidy vessels load at United

States Gulf and Atlantic ports and sail eastward to Beirut Lebanon

Alexandria Egypt Red Sea ports Karachi West Pakistan Bom

bay east India and East Pakistan Homeward voyages commence

at Chittagong East Pakistan or Calcutta east India proceed thence

to Ceylon Red Sea ports through the Suez Canal and Mediterranean

Sea usually to United States South Atlantic ports and complete dis

charging at Gulf ports With subsidy more frequent inbound calls

would be made at North Atlanticports
Sailings by Isthmian on its I P C service have averaged 15 3 per

year outbound and 15 5 per year inbound throughout the period 1953
1956 In addition Isthmian operated an average of 112 sailings per

year during this period on its eastbound round the world service

part of the outbound cargo was carried to some of the areas on the

I P C route Isthmian asserts that adding its 15 regular I P C sail

ings to the 11 ERW sailings works out to an average of 26 sailings
per year as an existing service within the meaning of section

605 c
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Since the ERW sailings served theIP C service anly incidentally
and were suspended in OctQber 1956 SQme mQnths befQre the applica
tiQn fQr subsidy was filed we will nQt cQnsider any af them as part Qf

an existing I P C service We cQnclude therefQre that Isthmian
is Qperating an existing service in its I P C service to the extent at
16 sailings annually that the effect af granting an Qperating differ
ential subsidy CQntract to Isthmian fQr such service will nQt be to

give undue advantage 01 be unduly prejudicial as between citizens Qf
the United States in the Qperatian af vessels in competitive services

rautes 01 lines and that sec iQn 605 c dQes nQt interpQse a bar to the
award Qf subsidy to Isthmian fQr its existing I P C service

Since Isthmian has requested subsidy up to a maximum af36 annual

sailings an its I P C service the questiQn Qf whether sectian 605 c

interpQses a bar to subsidy far sailings in excess af 16 existing an

nual sailings depends UPQn whether the service already pravided by
vessels af United States registry is inadeqQate and whether in th

accQmplishment af the purpases and palicy Qf the Act additianal ves

sels shQuld be Qperated thereQn

The average apnual volume Qf liner and nQnliner cQmmercial carg
in thausands Qf lQng tQns QutbQund and inbaund Qn the variaus seg
ments Qf Isthmian s I P C rQute far the period 1953 thraugh 1956

appears in table XV Included in the statistics are carryings af
Isthmian s eastbaund rQund the warld vessels to eastern Mediterra
nean Red Sea and I P C destinatiQns cQnsisting af an annual aver

age af 44 000 tons autbQund and 23 000 tons inbound vVhile these

sailings have not been included in the 16 existing sailings af Isth
mian Qn this rQute they have cQntributed to United States flag par
ticipatian Qn the rQute WithQut the cargo carried by the ERvV
vessels United States flag participatian in liner carryings WQuld be

only 46 percent autbQund 48 percent inbQund and 47 percent Qver all
as cQmpared with 52 percent 50 percent and 51 percent shawn in

table XV including these ERvV cargo carryings
The IP C cargo carried by these ERWsailingg has been captured

in the past by United States flag vessels Qperated by Isthmian and

withQut the availability Qf vessel capacity to mQve such cargo it WQuld
at least taSQme extent be lQst to United States flag sailings We fur

ther recagnize that to same degree the bulk type nanliiler cargQes are

susceptible af liner mQvement in this trade We do nat agree with
the examiner hawever that all such mavement shQuld be cQnsidered in

auIde erminatiQns af adequacY Qf United States flag service sincethe

special circumstances faund to exist in States Steamship Oo Suo
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TABLE XV Outbound and inbound movement of commercial cargo on Isthmian 3

I P O service route average per year 195356

In thousands of lon tons

OUTIlOUND

FJom N Atlantic
To I P Cn
To Red

ScaTo Med E ypt Leb
Sub totaL un u

From So Atl GuU
To I P

C10 Red
SeaTo Med Egypt Leb

SubtotaL

TotaL u

INROUND

To N Atlantic
From I P C
From Red Sea

From Med Egypt Leb

SubtotaL

ro So AU Gulf
From I P C
From Red Sea
From Med Egypt Leb

SubtotaL

Total

Total outbound and
inbound I 5

Liner TotalNonliner

All US Percent All US Percent All US Percent

flags flag u S flags flag U S flags flag U S

270 161 59 109 39 36 379 200 53
46 30 65 10 2 20 56 32 58

163 90 56 159 41 26 322 131 41

479 281 59 278 82 29 757 363 48

195 84 43 256 61 24 451 145 32
39 14 37 4 0 0 43 14 33
74 29 39 58 11 19 132 40 30

308 127 40 318 72 23 626 199 32

787 408 52 596 154 26 1 383 562 41

576 287 50 720 119 17 1 296 406 31
37 14 39 132 28 21 169 42 25
24 13 55 24 13 55

637 314 49 852 147 17 1 489 461 31

153 88 58 59 10 17
3 n

000000 u u

13 7 54 nn 00

212 98 46
3

13 7 54

169 228 105 4695 59 1756 10

806 33409 17 1 717 56650 911 157

817 21 3 100 1 128 3651 1 507 311

sidy Pacific Ooast Far East 5 F MB 304 1957 do not here exist s

It is apparent that without the vessel capacity to carry the cargoes
in this service previously carried by the ERW vessels United States

flag participation of 46 percent outbound 48 percent inbound and 47

percent over all previously referred to would be inadequate We

do not feel however that the service is inadequately served to the

extent of the maximum of 36 annual sailings per year requested by
Isthmian which is 20 more than the 16 we have previously found to be

existing Considering the traffic previously carried by the ERW sail
ings and the availability of some of the nonliner type cargoes for
liner movement we find that the service is inadequate to the extent
of 8 sailings per annum in addition to the 16 existing sailings of

Isthmian

8 1 tremendous and growing volume of bulk commodities available
2 increasing ab1l1ty of I1nea to convert these bulk type cargoes to liner type
3 11

comparatively small amount of free space on liners 4 ce

meager participation by Amerlcan ag vessels in this nonllner cargo movement
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We conclude that the service aIready provided by United States

flag vessels is inadequate to the extent of 8 sailings per year over the

16 annual sailings in the existing service of Isthmian and that in

the accomplishment of the purposes and policy of the Act such addi

tional vessels should be operated thereon We further conclude that
with a total of 24 sailings per year by United States flag vessels

service by vessels of United Stat s registry in the I P C service would
be adequate Section 605 c does interpose a bar to the award 01 an

operating differential subsidy contract for the operation ofadditional

vessels thereon for service in excess of 24 sailings per year

III PERSIAN GULF SERVICE

Isthmian Central Gulf and Export all seek subsidy for service to

the Persian Gulf The total number of subsidized sailings requested
is from a mInimum of 52 to a maximum of 84 sailings per year con

sisting of Isthmian s request for 24 to 36 sailings Central Gulf or

16 to 24 sailings and Export for 12 to 24 sailings Only Isthmian and

Central Gulfclaim existingservice in thetrade

A Isthmian

Isthmian s United States flag ships inaugurated the first direCt

service from the United States to the Persian GuU in 1936 and until

late September 1957 operated the only United States flag service In

the present service which is proposed to be continued under subsidy
the vessels load at United States Gulf ports proceed to Atlanticports
thence to the eastern Mediterranean ports of Beirut and Alexandria

through the Suez Canal and Red Sea direct to PerSian gulf portc3
The inbound trade being substantially less than the outbound some of

the sailings have returned by way of Bombay or Karachi as cargo
offered Under subsidy at the requested minimum of 24 sailings a

year Isthmian contemplates that about half of the outbound sailings
will come home by way ofKarachi Bombay Vessels sailing outbound

have been virtually fully loaded on thebasis of a stowage factor of 110

cubic feet and throughout the period 1953 56 usable open space on

sailing from the last United States port has averaged but 4 percent of

weight capacity and 6 percent of bale cubic capacity Cargo for

Persian Gulf and Red Sea ports aggregated 93 percent and 6 percent
respectively of the total carryings Inbound vessels have arrived at

the first United States port with increasingly large percentages of

open cargo capacity For the four year period this has averaged 59

percent of the weight capacity During this period there was an

average of 14 outbound sailings a year with an average of approxi
mately 4 000 long tons of commercial cargo and 14 3 inbound sailings
with an average of approximately 1 200 tons
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Isthmian s service to the Persian Gulf continued a approximately
monthly frequency until July 1957 at which time it was increased to

two sailings a month According to applicant if the service applied
for namely 24 to 36 sailings a year is compared with the present
level of service then existing service is at the level of 24 sailings a

year or better Sailings commenced subsequent to the date of filing
the subsidy application in this case January 7 1957 will not be

considered in determining existing service

We conclude that Isthmian is an existing operator in the Persian

Gulf service within the meaning of section 605 c to the extent of

14 sailings a year and that an award of subsidy covering this service
would be neither unduly advantageous to Isthmian nor unduly preju
dicial to citizens of the United States operating United States flag
vessels in competition with Isthmian Section 605 c does not in

terpose a bar to the award of subsidy to Isthmian for its existing
service of 14 sailings per year

To reach a favorable finding undersection 605 c with respect to the

balance of 22 sailings per year we must determine that UniW States

flag service in the Persian Gulf trade is inadequate and that in the

accomplishment of the purposes and policy of the Aet additional

vessels should be operated thereon

B Oentral Gulf
Central Gulf requests an operating differential subsidy for a mini

mum of 16 and a maximum of 24 sailings a year in aservice between
United States Gulf and Atlantic ports and Trade Route No 18 ports
on the Red Sea and Persian Gulf in India East Pakistan West
Pakist n and Ceylon with the privilege of calling at Beirut and
Port Said From thetime of its organization in April 1947 until Sep
temoor 1957 Central Gulf operated owned and chartered ships in full

cargo trades Deciding to engage in berth operations a fortnightly
service to the Persian Gulf was initially advertised in August 1957
and service began with the sailing in late September 1957 of one of
the tw owned United States flag AP 2 type vessels Thereafter and

up to February 25 1958 when the application for subsidy was filed

there were nine additional sailings two of which were made by owned
vessels one by a chartered foreign flag vessel and the others by six

chartered United States flag vessels Most of the vessels called at
Beirut and Red Sea ports all called at Persian Gulf ports and Ka
rachi and two went to East Pakistan None served either west India
or east India

Outbound the vessels sailed fully loaded and with full deck loads
there has been no homeward cargo all vessels returning in ballast
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Four voyages had been terminated prior to the filing of the applica
tion At the time of hearing Central Gulf had becolDe a member
of the Persian Gulf Outward F jght Conference the Calcutta
U S A Conference and the West Coast of India and PakistanjU S A

Conference Ifsubsidy be granted applicant proposes to acqllire five

03 orequivalent type vessels and to operate from United States ulf

and Atlantic ports to Beirut Red Sea and Persian Gulf ports Ka

rachi east India and East Pakistan homeward from East Pakistan

and east India to United States North Atlantic and Gulf ports The

estimated turnaround time is 103 days Central Gulf anticipates
securing about 1 500 weight tons of cargo for each sailing

On the foregoing facts Central Gulf asks thatit be found to be oper

ating an existing service on Trade Route No 18 within the meaning
of section 605 c Existing service is not claimed on inbound service

The foreign flag vessel was operated by Central Gulf to spread its

cost factors but this does not entitle the sailing to be included as part
of an existingUnited States flag service

In States Stea1n8hip Oa Subsidy Pacific Ooast Far East supra
the Board said at page 311

The word service in section 605 c is used of course broadly to cover the

entire scope of operations Itembraces much more than vessels it iIicludes

the scope regularity and probable permanency of the operations the route

covered the traffic handled the support given by theShipping public and other
factors which concern the bona fide character of the operation Pac Transp
Lines Inc Subsidy Route 29 supra None of these elements alone is deter

minativenor would a deficiency in anyone necessarily be fatal to a finding of

existing service

Eight sailings in the five months preceding the filing of theappliea
tion fail to constitute a base sufficiently broad to support a finding that

Central Gulf has an existing service entitling it to subsidy without

examination as to need Even if the operations should be found to

embrace most of the other elements probable permanency of the

operations cannot be inferred from service during such a short period
Accordingly we find that Central Gulf does not have the status of an

existing operator under section 605 c on Trade Route No 18 Un

der such circumstances for applicant to prevail there must be a

determination thatUnited States flag service in the Persian Gulf trade

is inadequate and that in the accomplishment of the purposes and

policy of the Act additional vessels should be operated thereon

C AmericanE port
Export originally requested in 1940 authority to operate a sub

sidized service to the Persian Gulf this was denied without preju
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dice however to the tight to resubmit the request if supplemented by
a factual showing that the existing service performed by Isthmian

Steamship Company was inadequate to meet the needs of commerce

on the route Export has never operated to the Persian Gulf but is

now carrying a small quantity of Persian Gulf cargo to Beirut from

whence it is transported overland in various ways to destination

Th instant application as amended is for subsidization of a pro

posed new service of 12 to 24 annual sailings from United States Gulf
and Atlantic ports to Port Said thence through the Suez Canal to
Red Sea aQd Persian Gulf ports Inbound the vessels would proceed
from the Persian Gulf to Karachi Bombay Malabar Coast ports in

southwest ndia thence to Aden and calling at Red Sea ports if cargo
offers and through the Suez Canal to the United States At first itis

intended to use six ships to operate 18 sailings a year six of thesailings
to be from and to the Gulf of Mexico and omitting calls on the Mala
bar Coast Turnaround time is estimated at about 120 days including
service to United States Gulf ports Each outbound sailing is ex

pected to carry from 4 000 to 4 500 tons of cargo to the Persian Gulf
and approximately 800 tons to Red Sea ports and Aden but no cargo
to Karachi or Bombay Inbound carryings are estimated to be about

500 tons a sailing for Atlantic ports very little cargo is expected for

Gulf ports
As previously noted export does not claim to be an existing operator

in the Persian Gulf service and to make a favorable finding under

section 605 c with respect to Export s application we must find that

United States flag service in that trade is inadequate and that in the

accomplishment of the purposes and policy of the Act additional

vessels should be operated thereon

United States flag participation in the cargo movement in the

Persian Gulf trade for the years 1953 through 1956 is shown in

table XVII It is apparent from the table that the Persian Gulf
service is predominantly an outbound one Isthmian has operated

outbounq with negligible free space For the reasons previous y
stated with respect to the I P C service we will exclude the nonliner

carryings from our determination of adequacy of United States flag
servIce

Isthmian s president believes that liner cargo in the Persian Gulf
trade win increase gradually perhaps 3 to 4 percent annually over

the 1956 volume A consulting economist on behalf of Export esti

mated that loadings of commercial cargo in this trade may be expe ted

to mcrease by 7 5 percent a year and an economist for Isbrandtseri

believes thevolume of liner commodities in thetracie whiie continuing
to fluctuate nevertheless will increase during a five year period but
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TABLE XVII Oommercial cargo movement between United Statea At ntwan4

Gulf porta and Persian Gulf
In thousands of long tODl

Liner Nonllner Total

All U S US All US US All U S U S

flags flag percent flags flag percent flags flag percent

Outbound

1953
00 178 62 35 4 182 62 34

1954 00 82 40 22 182 40 22

1955 00 00 217 54 25 20 20 99 237 74 31

1956 n 00 253 65 26 79 30 38 332 95 29

Averageu 00 nn 208 55 27 26 12 48 233 68 29

Inbound
1953 00 36 25 70 7 44 25 58

1954 nn 00 34 21 63 9 42 21 50

1955 u 00 00 00 44 12 28 44 12 28

1956 00 nn 00 00 00
38 10 26 10 48 10 20

Average 38 17 45 6 44 17 39

Total outbound
inbound nnn 246 72 29 32 12 38 277 85 31

not more than 3 to 5 percent over the 1956 level If the 1956 total of
253 000 tons of liner cargo should increase by 3 percent a year by
1961 the level would be 293 000 tons Export s estimate of 7 5 percent
anllual increase would raise the total to 364 000 tons Transportation
by United States flag vessels ofhalf of these estimates would require
33 to 40 sailings respectively with an average loading of approxi
mately 4 500 tons or 19 to 26 sailings respectively in addition to

the 14 sailings in Isthmian s existing service We believe the most

realistic forecast is an annual growth of between three and four per
c nt which will require approximately 34 sailings per year or 20

sailings in addition to Isthmian s existing service in order to reach

50 percent United States flag participation
The foregoing facts establish and we conclude that the service

already provided by United States flag vessels in the Persia Gulf

trade is inadequate to the extent of 20 sailings per year over the 14

sailingsin the existing service of Isthmian

The Persian Gulf applications request authorization to serve ports
iIl he eastern Mediterranean and on the Red Sea and certain ports
in the I P C area in conjunction wi h and to support the primary
services The record indicates that these areas are incidental to the

service to be provided to the Persian Gulf area and they are included

in the analysis we previously made in connection with the I P C
services wherein we found such services inadequately served by
Vnjted States flag vessels We therefore see no reason to isolaw and

segmentize the traffic statistics for these secondary areas
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The primary Persian Gulf area is patently inadequately served by
United States flag vessels and our findings under section 605 c with

respect to the Persian Gulf service extend to and include all the ar as

included in the various applications for subsidy on the Persian Gulf

route

We find and conclude that the Persian Gulf service already pro
vided by United States flag vessels is inadequate to the extent of 20

sJlilings per year over the 14 annual sailings in the existing service

of Isthmian and that in the accomplishment of the purposes and

policy of the Act such additional vessels should be operated thereon

Section 605 c does not interpose a bar to the award of an operating
diff rential subsidy for the operation of such additional vessels

thereon vVe further conclude that with a total of 34 sailings per

year by United States flag vessels service by vessels ofUnited States

flag registry would be adequate and that in the accomplishment of the

purposes and policy of the Act additional vessels should not be oper
ated thereon Section 605 c does interpose a bar to the award of an

operating differential subsidy for the operation of additional vessels
thereon for servieein excess of 34 sailings per year

The selection of which applicant or applicants may be granted sub

sidy contracts for the 20 sailings in the Persian Gulf service is not
within the scope of section 605 c proceedings and sneh determina
tion will be made under ot her sections of the Act

IV APPLICATION FOR SECTION 805 a PERMISSION

As previously noted Isthmian requests section 805 a permission
for thefollowing services

1 Atlantic Gulf Hawaii service of Isthmian

2 United States Gulf and Pacific coast intercoastal service of its

parent company States Marine

3 United States Pacific coast ports to Atlantic coast portslumber
service of its parent company States Marine

In States Afarine Oorp Subsidy Tricontinent Etc Services 5
F M B 537 1959 States Marine Isthmian s parent corporation re

quested permission under section 805 a for all the domestic services
here under consideration All the testimony and exhibits on the do
mestic issues in that proceeding were incorporated by stipulation into
this record and there was no opposition in this proceeding to the

granting of the requested permissions
1 Atlantic Gulf Hawaii service Isthmian began operating in the

Atlantic Gulf Hawaii trade in 1923 and in 1934 it organized a joint
service with Matson Navigation Except for interruption from 1942
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through 1946 because of Wodd VTar II service has continued to the

present time

As to the eastbound and westbound Atlantic coast sailings the

pattern of service establishes that Isthmian has grandfather rights
within the meaning of section 805 a It is further apparent that in

the eastbound trade to the Gulf Isthmian similarly is entitled to

grandfather rights Isthmian is therefore entitled as a matter of

law to the required permission under section 805 a as to those por
tions of the Atlantic Gulf Hawaii service

As for the westbound service from the Gulf to Hawaii however

little or none was provided until 1939 and Isthmian has no grand
father rights as to this portion of its Atlantic Gulf Hawaii service

Since 1939 Isthmian has provided a regular and fairly substantial

westbound service from the Gulf which appears to be vital to the

economy of Hawaii No party has protested the grant of permission
for the service and nothing in the record indicates that its continua

tion wouldresult in unfair competition to any other domestic operator
We conclude that continuation of Isthmian s Atlantic Gulf Hawaii

service will not result in unfair competition to any person firm or

corporation operating exclusively in any domestic service and that it

would not be prejudicial to the objects and policy of the Act This

reportwill serve as written permission to continue such service

2 Gulf and Pacific coast intercoastal service of States Marine In

1929 Luckenbach Gulf Steamship Corp started a general cargo serv

ice between the Gulf and the Pacific coast and in 1953 the company
was purchased by St tes 1arine Except for a period during Wodd

WarII the service has been in bona fide operation since 1935 Under
section 805 a Isthmian is entitled as a matter of law to the required
permission for continuation of its Gulf and Pacific coast intercoastal

service

We conclude that continuation of States Marine s Gulf and Pacific

coast intercoastal service will not result in unfair competition to any

person firm or corporation operating exclusively in the coastwise or

intercoastal service and would not be prejudicial to the objects and

policy of the Act This report will serve as written permission to

continue such service

3 Pacific coaJt to Atlantic coast lumber service of States illanne

States Marine has had Interstate Commerce Commission authority
since 1953 to carry intercoastal lumber from the Pacific to the Atlan

tic and has operated such a service as an adjunct of its tl icontinent

service Only Weyerhaeuser Pope Talbot Inc Quaker Line IRc

and CalInar Steamship Corp in addition to States Marine operate
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in this trade and of these Weyerhaeuser Pope Talbot and Quaker
Line have proprietary lumber interests Cargo offered in thIs service

exceeds vessel capacity no protests were made to States Marine s con

tinuation of such service and independent lumber shippers need the

servIce

We conclude that continuation of States Marine s Pacific coast to

At antic coast lumber service will not result in unfair competition to

any person firm or corporation operating exclusively in the coast

wise or intercoastal service and that it would not be prejudicial to th

objects and policy of the Act This report will serve as written per

mission to continue such service

APL requests section 805 a permission to calTY intercoastal cargo

in the increased westbound round the world service for which it seeks

subsidy The conclusion we have reached that additional vessels of

United States registry should not be operated on such service makes

it unnecessary to grant the requested permission
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APPENDIX A

Section 605 C

No contract shall be made under this title with respect to a vessel to be

operated on a serviee route or line served by citizens of the United States
which would be in addition to the existing service or services unless theCom

mission shall determine after proper hearing of all parties that the service

already provided by vessels of United States registry in such service route or

line is inadequate and that in the accomplishment of the purposes and policy
of this Act additional vessels should be operated thereOn and no contract shall

be made with respect to a vessel operated or to be operated in a service route

or line served by two or more citizens of the United States with vessels of

United States registry if the Commission shall determine the effect of such a

contract would be to give undue advantage or be duly prejuqicial as between

citizens of the United States in the operation of vessels in competitive services
routes or lines unless following public hearing due notice of which shall be

given to each line serving the route theCommission shall find that it is neces

sary to enter into such contract in order to provide adequate service by vessels

of United States registry The Commission in determining for the purposes

of this section whether services are competitive shall take into consideration

the type size and speed of the vessels employed whether passenger or cargo

or combination passenger and cargo vessels the ports or ranges between which

they run the character of cargo carried and such other facts as it may deem

proper

APPENDIX B

Section 805 a

It shall be unlawful to award or pay any subsidy to any contractor under

authority of title VI ofthis Act or to charter any vessel to any person under

title VII of this Act if said contractor or charterer or any holding company

subsidiary affiliate or associate of such contractor or charterer or any officer

director agent or executive thereof directly or indirectly shall own operate
or charter any vessel or vessels engaged in the domestic intercoastal or coast

wise service or own any pecuniary interest directly or indirectly in any per

son or concern that owns charters o operates any vessel or vessels in the
domestic intercoastal or coastwise service without the written permission of

the Commission Every person firm or corporation having any interest in such

application shall be permitted to intervene and the Commission shall give a

hearing to the applicant and the intervenors The Commission shall notgrant

any such application if the Commission finds it wil result in unfair competition
to any person firm or corporation operating exclusively in the coastwise or

intercoastal service or that it would be prejudicial to the objects and policy of
this Act Provided That if such contractor or other person above described or

a predecessor in interest was in bona fide operation as a common carrier by
water in the domestic intercoastal or coastwise trade in 1935 over the route
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or routes or in the trade or trades for which application is made and has so

operated since that time or if engaged in furnishing seasonal service only was

inbona fide operation in 1935 during the season ordinarily covered by its opera
tion except in either event as to interruptions of service over which the appli
cant or its predecessor in interest had no control the Commission shall grant
such permission without requiring further proof that pUblic interest and con

venience will be served by such operation and without further proceedings as

to the competition insuch route or trade
Ifsuch aPl lication be allowed it shall be unlawful for any of the persons

mentioned in this section to divert directly or indirectly any moneys property
or other thing of value used in foreign trade operations for which a subsidy
is paid by the United States into any such coastwise or intercoastal operations
and whosoever shall violate this lrovision shall be guilty ofa misdemeanor
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No 833

MAATSCHAPPIJ ZEETRANSPORT N V ORANJE LINE ET AL

V

ANCHOR LINE LIlnTE ET AL

No 834

AGREEMENT No 8400 BETWEEN ANCHOR LINE LIMITED

THE BRISTOL CITY LINE OF STEAMSHIPS LTD ET AL

No 840

PETITION OF ANCHOR LINE LTD ET AL PARTIES TO AGREEMENT

No 8400

No 843

IN THE ATTER OF AGREEMENT No 8440 BETWEEN ANCHOR LINE

LIMITED THE BRISTOL CITY LINE OF STEAMSHIPS LTD ET AL AND

THE PROTEST OF ORANJE LINE ET AL AGAINST ApPROVAL THEREOF

Sltbmitted N1 mber 3 1959 Decided December 14 1959

Respondents in No 833 have Iiot been shown to have engaged inconcerted rate

action cooperative pooling and sailing arrangements or a conspiracy to

drive complainant from the United States Great Lakes United Kingdom
trade in yiolltio of sections 14 Second and 15 of the Shipping Act 1916

Complaint dismissed

The Board has power to act under the Shipping Act 1916 with respect to Agree
ments Nos 8140 and 8130 covering the trades between United States and

Canadian Great Lakes ports and ports on the St Lawrence River in Nova

Scotia Newfoundland and New Brunswick on the one hand and ports of
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the United Kingdopl on the otP er hand notwithstanding that the agree

ments embrace also the foreign commerce of nations other than the United

States The agreements have not been shown to be detrimental to the

commerce of the United States or otherwise to be in contravention of the

Shipping Act 1916 Petition inNo 840 denied

Approval of Agreements Nos 8400 and 8440 insubstantially the same trade area

as is covered by existing approved agreements would be detrimental to the

commerce of the United States Agreements not approved and Nos 834 and

843 discontinued

George F Galland G Nathan Oalkins Jr Robert N Kharasch

and Th017Ul8 K Roche for OranjeLine et al

Ronald A Oapone Oletus Keating Ebner O Maddy and Robert E
Kline Jr for Anchor Line Limited et al

John J O Connor for Isbrandtsen Company Inc intervener in

No 834

Edward Schmeltzer Edward Aptaker and Robert E Mitchell as

Public Counsel

REPORT OF THE BOARD

CLARENCE G MORSE Ohairman BEN H GUILL Vice Ohairman

TRos E STAKEM JR MemlJer

By THE BOARD

These proceedings present related issues and were consolidated for

hearing and recommended decision of the examiner Exceptions were

filed to the recommended decision and the matters were orally argued
before us Our findings and conclusions generally comport with those
of the examiner

Pursul1nt to section 15 of the Shipping Act 1916 46 U S C 814

the Act Anchor Line Limited The Bristol City Line of Steamships
Ltd Canadian Pacific Railway Company The Cunard Steam Ship
Company Limited Ellerman s vVilson Line Limited Furness Withy

Company Limited Manchester Liners Limited and The Ulster

Steamship Company Limited Head Lord Line respondents filed

for approval an agreement providing for the creation of a conference
to be known as United Kingdom United States Great Lakes West
bound Freight Conference the British westbound conference for
the establishment and maintenance of agreed rates charges and prac
tices for or in connection with the transportation of cargo in the trade
from Great Britain Northern Ireland anq Eire to United States
Great Lakes ports The agreement wasassigned No 8400 and notice

of its filillg waspublished in the Federa Register ofJanuary 18 1958

23 F R 349
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A protest against approval of Agreement No 8400 was filed Feb

uary 6 1958 onbehalf of Maatschappij Zeetransport N V Oranje
Line A S Luksefjell A S Dovrefjell A S Falkefjell and A S
Rudolf operating a joint service known as Fjell Line under approved

Agreement No 7763 and And Smith Rederi A B and Rederiaktie

bolaget Ragne operating a joint service known as Swedish Chicago
Line under approved Agreement No 8036 complainants 1 Com

plainants are members of Great Lakes United Kingdom Westbound

Conference the approved westbound conference created under

approved Agreement No 8140 and covering the westb0 1H d trade from

ports ofthe United Kingdom to ports ofthe Great Lakes ofthe United
States and Canada the St Lawrence River Nova Scotia Newfound

land and New Brunswick and also are members of Great Lakes

United Kingdom Eastbound Conference the approved eastbound

co nference created underapproved Agreement No 8130 and covering
the eastbo und trade in the same area covered by the approved
westbo und conference

On the protest of co mplainants and upon our own motion we in

stituted aninvestigatio n by order ofApril 7 1958 No 834 pursuant
to section 22 ofthe Act 46 U S C 821 to determine whether operation

under Agreement No 8400 would be unjustly discrimipato ry 01 unfair

as behyeen carriers shippers exporters importers 01 ports 01 between

expo rters from the United States and their foreign co mpetitrs 01

operate to the detrimeIlt ofthe commerce ofthe United States within
the meaning of section 15 ofthe Act No action approving 01 disap
proving Agreement No 8400 was taken by us

By complaint filed Malch31 1958 as amended No 833 itis alleged
that 1 respondents had engaged in concerted rat action cpoperative
pooling anisailing arrang ments and a conspiracy to drive complain
ants fronl the United St tes ireat Lakes United lingdo m trade in

violation of sections 14 Seco nd 46 U S C 812 Seco nd and i5 of the

1ct 2 the operations of the British westbound conference contem

plated port allocation arrangements pot reflected in Agreement No

8400 as filed 3 Agreement No 8400 is unlawful per se b cause it is

duplicative of Agreement No 8140 and 4 Agreement No 8400

would be detrimental to the foreign commerce of the United States

Complainants request disapproval of Agr ement No 8400 and ask

that respondents be enjo in d from carrying out such agreemen and

frOln continuatiqn of viol tion of the Act found t e ist

1Where the context so indicate s the term complainants also wlII include Liverpool
Liners Limited which was made a party complainant in No 833 by stipulation of the

parties filed May 21 1958 and Nordlake Line which was admitted as aparty witli status

simllar to that of the other complainants upon stipulation of the parties acceptel of reord

on September 22 1958
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On May 14 1958 respondents filed a petition No 840 alleging
that Agreements Nos 8140 and 8130 creating the approved westbound
and eastbound conferences were and are beyond our authority to ap

prove because they inseparably embrace foreign trade between Canada
and the United Kingdom result in unjust discrimination are unfair

as between carriers and aredetrimental to the commerce of theUnited

States The petition requests a finding that we are without jurisdic
tion to approve Agreements Nos 8140 and 8130 and requests that we

withdraw approval thereof dismiss the complaint in No 833 and

discontinue the inv stigation in No 834 and approve Agreement No

8400 By order of July 11 1958 we denied complainants motion to

dismiss the petition and denied the petition insofar as it sought the

dismissal of the complaint in No 833 and the discontinuance of the

investigation in No 834 and set for hearing and investigation on a

consolidated record witl Nos 833 and 834 the remaining issues pre

sented by the petition
Subsequently respondents filed for approval under section 15 of the

Act an agreement assigned Agreement No 8440 providing for the

creation of a conference to be known as lTnited States Great Lakes

United Kingdom Eastbound Freight Conference the British east

bound conference covering the eastbound trade in the same area

covered by Agreement No 8400 Notice of the fillng of the agree
ment was published in the Federal Register of July 12 1958 23 F R

5311 and a protest against approval thereof was filed by complain
ants on August 1 1958 By order of September 22 1958 No 843

we set for hearing and investigation the issues presented by the filing
ofAgreement No 8440 and the protest against approval thereof con

solidated No 843 for hearing and report with Nos 833 834 and 840

and ordered that section 15 action with respect to Agreement No

8440 be held in abeyance pending decision in the Consolidated proceed
Ings

Complainants intervened in Nos 834 840 and 843 Public Coun
sel intervened in No 833 pursuant to rule 3 b of our Rules of

Practice and Procedure 46 CFR 20142 Isbrandtsen Company
Inc intervened in No 834 but took no active part in the proceeding

Up to the date of the hearing operations into the Great Lake ports
of the United States and Canada through the St Lawrence River and

connecting waterways have been limited to smaller vessels because of

size and draft limitations imposed by loc s and canals Generally
the vessels operated by complainants and respondents in the services

detailed below have ranged in capacity from 940 to 2 875 deadweight
tons with the deadweight capacity for transit into the Great Lakes

limited to about 1 500 tons At ports on the St Lawrence River
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below and including J10ntreal Que and ports in Nova Scotia New
foundland and New Brunswick Canadian seaboard ports however
no such size and draft limitations apply and operations may be and
have been conducted with regular ocean going cargo vessels With

the opening of the St Lawrence Seaway in 1959 with its deep draft
locks canals and channels draft limitations are those applicable at

particular ports only and it is likely that changed patterns of opera
tion will ensue

Fjell Line is the pioneer line in the trade inaugurating in 1935 a

service between Rotterdam Antwerp Oslo London Liverpool and
Manchester and ports on the Great Lakes Except for the period
of 7orld 7ar II it has operated continuously since that time in the
Great Lakes United Kingdom trade Oranje Line inaugurated a

service between the Great Lakes and theUnited Kingdom and Europe
before 7orld 7ar II and except for the war years has since been

operating in the Great Lakes United Kingdom trade These two car

riers operate a joint service known as Fjell Oranje Line under ap
proved Agreement No 8067 and the westbound itinerary generally
is London Antwerp Glasgow Montreal Toronto Ont Cleveland

Ohio Detroit J1ich Chicago Ill and J1ilwaukee Wis eastbound

Chicago Milwaukee Sarnia Ont Detroit Cleveland Hamilton Ont
Toronto Montreal London Antwerp Rotterdam and Glasgow The
order of call changes frequently in both directions

Swedish Chicago Line commenced operations at the beginning of
the 1956 Great Lakes open season of navigation and its vessels gen
erally follow a westbound itinerary from Scalidinavian ports to Lon
don or Liverpool and thence to Montreal Toronto Buffalo N Y
Cleveland Detro t Chicago and J1ilwaukee and an eastbound

itinerary from Chicago Milwaukee Detroit Cleveland Hamilton
Toronto and Montreal to Liverpool and thence to Scandinavian ports
The vessels usually do not call at Bordeaux Hamburg range ports al

though calls were made at Rotterdam on two eastbound voyages in

1958 Swedish Chicago Line and Fjell Oranje Line operate under

a port and sailing allocation agreement approved as Agreement No

8077

Liverpool Liners inaugurated service at Great Lakes ports in 1958
and its vessels generally follow a westbound itinerary from Liverpool
and Dublin to Jfontreal Toronto Hamilton Cleveland Detroit Chi
cago and Milwaukee and eastbound from Chicago J1ilwaukee Cleve

land Toronto and Montreal to Liverpool and Dublin Nordlake

Line became a party to the approved westbound and eastbound con

ference agreements in September 1958 but no evidence concerning its

operations was presented
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Respondents have operated in the trade between the Unit d ing
dom and Canada for many years but they did not commence opera
tions individually 2 to and from United States Great Lakes ports
QUtil the opening of navigation in 1957 Ellerman s Wilson Line

had not offered service to United States Great Lakes ports up to the

date of the hearing Anchor Line advertised sailings in its own name

early in 1958 between Glasgow and Chicago Detroit Cleveland
ilwaukee and other United States ports on the Great Lakes of

vessels owned or operated by Head Lord Line and Bristol City
Line but these advertisements were later changed to show Anchor

Line as loading agent at Glasgow for undisclosed principals There

is no indication that any services from the United Kingdom or Eire

to United States Great Lakes ports actually have been operated by
Anchor Line Cargo statistics covering the sailings out of Glasgow
advertised by Anchor Line were included in the data furnished by
the owners or operators of the vessels Complainants contend that

the record confirms the common carrier status of Anchor Line To

qualify as a commo carrier Anchor Line s undertaking to ca rry must

continue for a certa in period of time at least subsequent to the receipt
of goods for the purpose of transportation Agreem nt No 76 O 2

U S MC 749 7523 1945 Ve conclude on this record that Anchor

Line has not been shown to have operated as a common carriel in the

United Kingdom United States Great Lakes trade

The remaining respondents have conducted operations to and from
United States Great Lakes ports and their vessels oin conjunction
with such operations made calls at Canadian Great Lakes ports but

the identity of the Canadian ports is not shown

A joint advertising circular was distributed early in 1958 in which

the eight respondents announced their intention to conduct individual

direct liner services to United States Great Lakes ports Furness

Withy in 1957 advertised certain of its sailings to United States Great

Lakes ports in its own name but generally so far as the recoFd shows

thesailings of Canadian Pacific Railway Cun rd a hd Furness Tithy
were advertised jointly during that year These advertisemen s in

dicated clearly the names of the operators o he respective vessels

No evidence was presented concerning adv ltising practices of these

three respondents during 1958 Praotices of tl1e otler respo1dents

IIThe record indicates that a service known as London Liners was advertised in 1956 to

and from certain United States Great Lakes ports under the auspices of Canadian North

Atlantic Westbound Freight Conference d taned infra whicb was succeeded In 1957 by

the Indiv1dual Canadian United Kingdom operations of responden s Tbls service was

apparently conducted witb vessels operated by Furness Withy and Canadlan PaCific RaU

Yay w1t London as the sole United Ki gdom port ot call but no further details are

shown
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are noted below Advertisements of record relate principally to the

westbound services offered by respondents and were reproduced
from publications circulated in the United Kingdom Because of

relatively short distances within Great Britain cargo originating at

inland points may be attracted to anyone of serveral ports served

by one or more of the respondents as indicated below

Bristol City Line commenced operatiOIls to United States Great
Lakes ports in 1958 The ports served were Glasgow Avenmouth

Cleveland Detroit Milwaukee and Chicago westbound and the same

United States ports and Swansea Avenmouth Liverpool Belfast and

Glasgow eastbound So far as the record shows Bristol City Line

advertised its westbound sailings in its own name out of Avenmouth

and other South Wales ports only Westbound sailings out of

Glasgow were advertised by Anchor Line in its own name through
April 1958 and thereafter by Anchor Line as loading broker for

undisclosed principals Bristol City Line also advertised certain

sailings out of Avenmouth and other South Wales ports of Head

Lord Line vessels at first in its own name and later by identifying
the sailings as those ofHead Lord Line vessels and indicating that

Head Lord Line bills of lading would be issued

Head Lord Line on its westbound voyages in 1957 served Liver

pool Belfast Glasgow Cleveland Detroit Milwaukee and Chicago
eastbound the same United States ports and Belfast and Liverpool
In 1958 the ports served eastbound and westbound were Belfast Liv

erpool Dublin cAvenmouth Glasgow Cleveland Detroit Milwaukee

and Chicago with Cork as a port of call on one eastbound voyage
Head Lord Line so far as the record shows advertised its 1958

westbound services in its own name out of Liverpool only The sail

ings from Glasgow were advertised by Anchor Line and those from

Avenmouth by Bristol City Line each in its own name at first and

later as loading broker or agent as stated above Sailings to and

from Belfast and DubliJ so far as the record shows were advertised

by Head Lord Line only
Canadian Pacific Railway inaugurated service to United States

Great Lakes ports at the end of the 1957 season of navigation on the

Lakes operating one westbound and two eastbound sailings In that

year the ports served were London and Detroit westbound and De

troit Liverpool and London eastbound In 1958 it operated ap

proximately alternate sailings from London and Liverpool to Detroit

and Cleve and astboun Detroit and Cleveland were served with
London as the United Kingdom port of call on all voyages except
one on which Liverpool only was served Buffalo was served on one

westbound and eastbound round voyage
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Cunard conducted operations throughout the 1957 and 1958 sea

sons Eastbound and westbound the ports served in 1957 were Lon

don Clevelanl and Detroit Liverpool was added in 1958 as a port of

call and a few calls were made at Buffalo to load or discharge cargo
Furness Withy likewise conducted operations in 1957 and 1958

between London Buffalo Cleveland Detroit Milwaukee Chicago
and Muskegon 1ich Eastbound two calls also were made in 1957
at Liverpool and one at Manchester 1anchester Liners in 1957 and

1958 served only Manchester in the lJnited Kingdom and the United
States Great Lakes ports of Cleveland Detroit 1ilwaukee and

Chicago
Respondents except Anchor Line together with The Cairn Line of

Steamships Limited and The Donaldson Line Limited are members
of Canadian North Atlantic Testbound Freight Conference and
Canada United Kingdom Freight Conference the Canadian confer

ences regulating their operations westbound and eastbound respec
tively between Canadian Great Lakes and seaboard ports and Great
Britain Northern Ireland and Eire These conferences employ ex

elusive patronage contractjnoncontract rate systems obligating both
shippers and freight brokers which limit the ability of complainants
to procure cargo moving to and from Canadian ports

Complainants have applied for membership in the Canadian con

ferences since 1952 but their applications have been denied consist

ently Their latest applications were pending at the time of the hear

ing Numerous shippers and forwarders in the United States have
executed contracts with these conferences in order to ta ke advantage
of contract rates out of Montreal The latter port enjoys inland

rate advantages over North Atlantic ports of the United States and
is therefore an important gateway for United States import and ex

port cargo moving to and from the midwestern States At least 75

percent of the shippers in the westbound United Kingdom Canadian
trade have executed contracts with the Canadian conference covering
that trade and regular shippers rather than occasional shippers are

most likely to execute such contracts Complainants have offered to
delete the coverage of Canadian ports from the approved eastbound

and westbound conferences provided they are admitted to membership
in the Canadian conferences

Respondents are unwilling to join the approved westbound and

eastbound conferences with their existing coverage of Canadian
Great Lakes and seaboard ports for several reasons Such action

would require respondents because of provisions in the conference

agreements to withdraw from the existing Canadian conferences
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They consider that this would be a breach of faith with Cairn Line
and Donaldson Line members of the Canadian conferences not signa
tories to Agreements Nos 8400 and 8440 Also there would then be
either multiple conferences or a conference and independent operators
Cairn Line and Donaldson Line in the United IGngdom Canadian

trade

Respondents also object to the fact that the headquarters of the

approved westbound conference is at Rotterdam although the con

ference agreement by its terms relates only to service from the United
Kingdom They fear that because of the orientation of the approved
conferences to the continental trades and the unanimous vote pro
cedures regarding rate matters followed by those conferences com

plainants would be in a position to accord more favorable rates to

continental shippers than to shippers in the United KingdOln and at

the same time veto any efforts of respondents to revise rates should
it be necesary to do so in order for United IGngdom manufayturers
to meet the competition of continental manufacturers In this con

nection re pondents make reference to several instances wherein the
tariff of the approved westbound conference provides for higher rates
fom United Kingdom ports to United States Great Lakes ports than
the tariff of the United States Great Lakes Bordeaux Hamburg
Range Westbound Conference provides from continental poJts to the
same destinations

The approved westbound and eastbound conferences do not employ
exclusiv patronage contract systems in their operations S

nor do any
of the other conferences whose members serve United States Great
Lakesports On theother hand all conferences which serve Canadian
Great Lakes or seaboard ports exclusively so far as here pertinent
employ such systems

Nordlake Line Fjell Line and Oranje Line are members of the

UzPted States Great Lakes Bordeaux Hamburg Range Easthound
Conference and United States Great Lakes Bordeaux Range West

bollnd Conference approved Agreements Nos 7820 and 7830 cover

ing the eastbound and westbound trades between United States Great
Lakes ports and continental European ports in the Bordeaux Ham

burg range These conferences at one time also covered London

which was deleted when the approved westbound and eastbound con

8A modification of Agreement Np 7830 which for the first time would institute an

exclusive patronage system with dual contraet noncontract rates in the United States
Great Lakes trades is under consideration in No 795 In the Mattet oj Agreement No

7830 2 which is pending decision of the Board
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ferences were estahlished in 1953 and also included Canadian Great

Lakes and seaboard ports which were deleted in 1957 Between 1946

and 1949 these conferences were in competition in the trade between

Canadian seaboard ports and Bordeaux IIamburg range ports with

Canadian seaboaTd continental eastoound and westbound confer
ences among the members of which vere some of the respondents
During this period of competition between differently constituted con

ferences rate cutting resulted in substantial disruption of the trade

Ultimately the members of the conferences established under Agree
ments Nos 7820 and 7830 joined the competing Canadian seaboard
continental conferences which ended the conflict Present member

ship of the latter conferences includes complainants Fjell Line and

Oranje Line and respondents Cunard and Canadian Pacific Railway
Complainants and respondents agree that the existence of competing

conferences in a particula r trade with differently constituted mem

berships will ultimately result in rate waTS Rnd complete disruption
of that trade and that such disruption will be more severe than in the
case of a single conference faced with the competition of several
individual carriers The reason given is that under a conference the
members can offer coverage of broad ranges of ports whereas the

port coverage of the lines individually would be much more limited
There are several other conferences in existence or proposed which

have some bearing on the issues here Those of the complainants
whose vessels make calls at Bordeaux Hamburg range ports are mem

bers of the Canadian Great Lakes Bordeaux Hamburg Range east

bound and westbound conferences covering the trade indicated hy
the titles Respondent Canadian Pacific Railway at one time made

inquiry about membership in the eastbound conference but submitted
no formal membership application Complainants state that Cana
dian Pacific Railway would have been admitted to membership had
it applied

Fjell Line and Swedish Chicago Line are members of the U S
Great Lakes Scandinavian and Baltic Eastbound Conference estab
lished under approved Agreement No 8180 covering the trade be
tween United States Great Ilakes ports and IcelandIC Scandinavian
and Baltic Sea ports

Tables I and II show the cargo in revenue tons carried by com

plainants vessels in the westbound and eastbowld Great Lakes United

Kingdom services They do not include any statistics relating to the

separate Great Lakes Bordeaux Hamburg range services
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TABLE 1 Complainants westbound cargo United Kingdom Great Lakes service

UKto Canada Continent Continent to Canada
Year UK to to

US Lakes US Lakes
Lakes Seaboard Lakes Seaboard

1953 24 580 3 024 2 446 49 061 5 452 7 198
1954 32 836 3 440 426 36 058 5 991 10 819
1955 36 480 5 035 3 716 43 279 4 760 7 361
1956 44 565 6 277 1 477 25 853 3 906 9 819
1957 49 316 7 846 2 324 16 390 3 208 13 657
1958 1 26 628 4 125 2 127 17 559 4 861 9 119

1 To August 1 1958

TABLE II Complatnanls eastbound cargo Great Lakes Unired Kingdom service

CanMato U K U S Lakes Canada to Continent

Year U S Lakes to

to UK Continent
Lak s Seaboard Lakes SebOllrd

1953 14 134 9 868 12 236 39 170 6 238 8 936
1954 25 474 14 592 19 753 38 005 5 665 14 053
1955 36 984 3 471 9 739 21 807 4 211 10 82Q
1956 43 133 4 207 19 391 17 893 1 192 9 428

1957 39 428 13 143 16 065 15 310 992 16 441

19581 18 235 5 561 6 781 9 674 2 448 8 133

ITo August 1 1958

Tables III and IV show the cargo in revenue tons carried by those

respondents which conducted operations to and from United States

Great Lakes ports in 1957 and 1958 No data were presented showing
the amormtofCanadian seaboard cargo carried

TARLE III Respondents westbound Great Lakes traffic

1957 1958 to Aug 1

Line
UK to U Kto UKto UK to

US Canadian US Canadian
Lakes Lakes Lakes Lakes

Bristol City Llne 1 470 544

Canadian Pactfic Railway 412 1 021 2 709 8 112
Cunard 826 4 647 1 408 5 680
Furness

Withy
un 3 167 7 383 875 5 096

Head Lord Line u u
u 6 570 1 049 5 501 1 426

Manchester Liners n U
4 696 18 420 2 488 11 387

Totals 15 671 32 520 14 451 32 245

5 F M B
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T ABLE IV Respondents eastbound Great Lakes traffic

1957 1958 to Aug 1

Line
US Canadian U S CanadIan

Lakes Lakes Lakes Lakes
to U K to U K to U K to U K

Bristol City
Line

u u u u u u
u 564 468

Canadian Pacific Railway 338 1 965 845 2 201
Cunard 1 582 7 049 824 3 441
Furness Withy u 5 152 2 546 1 899 1 333
IIead Lord Line 4 186 4 325 2 487 3 387
Manchester Liners 10 586 5 062 4 027 682

Totals u u 21 844 20 947 10 646 15 512

Twbles I and II show that complainants have been able as the
trade between the United States Great Lakes ports and the United
Kingdom has developed to concentrate primarily upon the Great
Lakes United Kindom service with progressively less reliance upon
traffic to and from the Continent Westbound traffic originating at

continental and Scandinavian ports declined from 67 percent in 1953
to 37 percent in 1957 and eastbound traffic destined to continental
and Scandinavian ports declined from 60 percent in 1953 to 32 percent
in 1957 of the total carryings in that service

Tables III and IV demonstrate that respondents on the whole
have devoted their efforts more to the trade between the United
Kingdom and Canada rather than that between United States Great

u Lakes ports and the United Kingdom although there are variations
as between the individual respondents

The statistics demonstrate together with data concerning the num

her of sailings made the effectiveness of the exclusive patronage
contract systems employed by the Canadian conferences In 1957
and to August 1 1958 respondents had 76 westbound and 68 east
bound sailings between the United l ingdom and Canadian Great
Lakes ports averaging 852 and 536 tons respectively per sailing

11 the same period complainants had 72 westbound and 58 eastbound

sailings between the same areas averaging 166 and 324 tons respec
tively per sailing Complainalts eastbound average carryings from
Canadian Great Lakes ports are somewhat distorted by reason of the
1951 figures shown in table II Average carryings eastbound in 1958
for 23 voyages was 2418 tons per voyage It appears therefore that
the exclusivepatronage contract systems of the Ca nadian conferences
are somewhat more effective westbound than eastbound

The statistics also show that from an economic standpoint com

lainants and respondents alike have found it necessary to serve all
5 F M B
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Great Lakes ports Canadian and United States in sailings to and

from theUnited Kingdom
In their preliminary meetings leading up to the organi ation of

the British westbound conference respondents nominated conference

secretaries to draft the conference agreement to make representations
to the Board leading up to approval of the agreement and to proceed
with the compilation of a draft conference tariff A draft of tariff

Was prepared hy the conference secretaries and was circulated to the

members of the proposed conference At least 79 copies of this draft

tariff were prepared Revisions of particular items also were circu

lated by the secretaries at the suggestion of the member lines The

only revisions of record were issued February 7 1958 before the

secretaries received notice from the Board that complainants protest
against approval of Agreement No 8400 had been filed There is no

direct evidence that j6intaction has been taken by respondents to

adopt the draft tariff or that respondents have agreed to be bound

thereby The conference secretary testified that the members of the

propOsed British westbound conference were free to use the draft

tariff as a basis for thetr rate quotations if they so desired that to

his knowledge the individual respondents did not like the tariff in

niany instanceS and that the tariff was not binding on them

There are shown of record a number ot instances in which respond
en other than Anchor Line and Ellerman s Wilson Line have quoted
identical rates in soliciting westbound traffic and in many of these

instances the rates were the same as those shown in the draft tariff

For example Canadian Pacific Railway Bristol City Line Furness
vVithy and Manchester Liners all quotBd rates at about the same

time of 252 shillings sixpence per ton weight or measurement on

needles up to a value Of 125 per ton from United Kingdom ports to

aeveland and Detroit and Cunard Canadian Pacific Railway and

Manchester Liners all quoted rates of 1 5 shillings per ton weight
or measurement on chocolate confectionery over 70 cubic feet per 20

hundredweight to and from the same ports all of which rates were

the same as shown in the draft tariff The rate quotations of the five

respondelts first mentioned above on linoleum tiles while differing
from the rate hown in the raft tariff were the same

It is the general practice in the shipping ind stry for one line to

meet exactly the rates of its competitol S to the extent they can be as

certained unless a policy ofTate cutting is embarked upon Numerous

The record also shows rate quotations by Anchor Lfne which except tn one instance

were the same as those given by the other espondents but which are not further con

sidered tn view of our conclusion infra that Anchor Lhie cannot be found to have oper

ated as a common carrier to and from United States Great Lakes ports

5 F M B
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instances are cited wherein complainants rates are the same as those

quoted by respondents and the same as those shown in the draft tariff

On the other hand some of the rates in the draft tariff and in some in

stances those quoted by respondents were lower than those established

by complainants in their tariff on file with the Board

DISCUSSION AND CONCLUSIONS

The issues ror determination are 1 whether the Board has juris
diction to approve Agreements Nos 8140 and 8130 2 whether the

operations or the approv d westbound and eastbound conferences are

in contravention of section 15 of the Act 3 whether the operations
of the proposed British westbound alid eastbound conferences would

be detrimental to the commerce of th Uniterl States or otherwise in

contravention of section 15 and 4 whether respondents have vio

lated sections 14 Second and 15 of the Act

The examiner found that our jurisdiction over Agreements Nos

8140 and 8130 is not dereated by reas n of the fact that they embrace

the trade between Canada and the United Kingdom in addition to

foreign commerce of the United States that operations under the

approved westbound and eastbound conference agreements are not

detrimental to the commerce of the United States or otherwise in con

travention of section 15 of the Act and that there is no justification for

withdrawal of the existing approval of those agreements that ap

proval of proposed Agreenlents Nos 8400 and 8440 would be detri

mental to the commerce of the United States in that it would permit
the operation of competing conferences with resulting rate instability
and rate wars and approval should therefore be withheld and that

the complaint in No 833 should be dismissed on findings that no vio

lations of the Act had been shown

Jurisdiction Respondents contend that Agreements Nos 8140 and

8130 inseparably embrace Canadian trade with the United States

Great Lakes trade that the Board cannot lawfully regulate the com

merce between Canada and the United Kingdom under the Act and

that we therefore have no jurisdiction to approve those agreements
and must withdraw our prior approval Section 1 of the Act pro
vides so far as is pertinent

The term common carrier by water in foreign commerce means a common

carrier engaged in the transportation by water of passengers or property

between the United States or any of its Districts Territories or possessions and

a foreign country whether in the import or export trade

The term common carrier by water means a common carrier by water in

foreign commerce or a common carrier by water ininterstate commerce

5 F M B
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Section 15 of the Act provides so far as is pertinent
That every common carrier by wat r or other person subject to this Act shall

file immediately with the board a true copy or if oral a true and complete
memorandum of every agreement withanother such carrier or other person sub

ject to this Act or modification or cancellation thereof to which it may be

a party or conform in whole or in part fixing or regulating transportation rates

or fares giving or receiving special rates accommodations or other special

privileges or advantages controlling regulating preventing or destroying com

petition pooling or apportioning earnings losses or traffic alloting ports or

restricting lr otherwise regulating the number and character of sailings between

ports limiting or regulating in any way the volume or character of freight or

passenger traffic to be carried or inany manner providing for an exclusive pref
erential or cooperative working arrangement The term agreement in this

section includes understandings conferences and other arrangements
The board may by order disapprove cancel or modify any agreement or any

modification or cancellation thereof whether or not previously approved by it
that it finds to be unjustly discriminatory or unfair as between carriers ship

pers exporters importers or ports or between exporters from the United States

and their foreign competitors or to operate to the detriment of the commerce

of the United States or to be in violation of this Act and shall approve all other

agreements modifications orcancellations

We need not here determine whether under section 15 we have

or do not have jurisdiction over agreements between common carriers

by water in foreign commerce as defined in the Act which relate

solely to the foreign commerce of foreign nations Although Agree
ments Nos 8140 and 8130 embrace trade between Canada and the

United Kingdom they alsocover the foreign commerce of the United
States It is clear that in this case where the agreements cover both

the foreign commerce of the United States and also the intimately
related foreign commerce of Canada our jurisdiction under section

15 exists

By vesting in us power to disapprove any agreement that we find

to be unjustly discriminatory or unfair as between exporters from the

United States and their foreign competitors section 15 recognizes that

a single agreement may embrace the foreign commerce of the United
States and the foreign commerce of other nations Thus it is clear

that we are not and were not precluded by the statute from taking
action with respeCt to Agreements Nos 8140 and 8130

In exercising jurisdiction under section 15 with respect to agree
ments embracing the foreign commerce ofother nations as well as that

of the United States we do not thereby assert regulatory power over

the foreign commerce of any other nation Ve are required by the

Act to approve agreements submitted for approval in the absence of

findings that they are unjustly di criminatory or unfair or detri

5 F M B
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mental to the commerce of the United States or areotherwise in con

travention of the Act Approval by us of any agreement carries with

it by the terms of section 15 exemption from the antitrust laws of

the United States and actions taken pursuant to the approved agree

ment are exempt from such laws

The impact upon the foreign commerce of nations other than the

United States which may result from approval of any agreement
which embraces the foreign commerce of such nations as well as that

of the United States stems from the actions of the carriers parties
to the agreement There is nothing in the Act nor in our actions there

under with respect to any particular agreement which in any way

purports to regulate the foreign commerce of other nations Our ap

proval does not affect the authority of a foreign country over its

commerce It does however pursuant to the specific terms of section

15 exempt the approved agreements frol11 the provisions of the anti

trust laws It is axiomatic that any sovereign nation is free to take

any action which it deems necessary or prudent for the furtherance or

protection of its o vn foreign commerce

Our conclusion that we have jurisdiGtion over Agreements Nos

8140 and 8130 finds support in decisions of the Supreme Court con

cerning the jurisdiction of the Interstate Commerce Commission

The Interstate Commerce Act in section 1 49 U S C 1 vests in that

agency jurisdiction over railroad rates in foreign commerce only in

sofaras the transportation takes place within the United States but it

was held in News Syndwate 00 v N Y O R R 275 U S 179 1927

and Lewis Etc 00 v Southe1flPM 00 283 U S 654 1931 that

the Interstate Commerce Commission has jurisdiction to determine the

reasonableness of joint through rates applicable on international ship
ments from points in Canada to points in the United States

Agreements Nos 814fJ and 8130 Respondents argue that Agree
ments Nos 8140 and 8130 are unjustly discriminatory and unfair as

between carriers since in order to becomemembers they would be com

pelled to withdraw from the Canadian conferences and thus break

faith with Cairn Line and Donaldson Line with which companies they
have been in association over a long period of time in a trade over

which the Board has no jurisdiction and that the agreements are

detrimental to the commerce of the United States in that respondents
are compelled to operate as independents in the United States Great
Lakestrade should they elect to remain with the Canadian conferences

and the Board fails to approve the British eastbopnd 3 d westbound

conference agreements Respondents also urge that the unanimous

F M B
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vote procedures maintained by the approved eastbound and westbpund
conferenees are discriminatory

Respondents have made no effortto join the approved eastbound and
westbound conferences Their arguments concerning the voting pro
cedures maintained by those conferences are therefore entirely specu
lative In the absence of evidence concerning the actual results of

operations under the voting rules no findings concerning them may
be made In Pacific OOfMt European Oonference 3 U S M C 11

1948 it is stated at p 20

There are conferences which have the unanimous two thirds threefourths
or majority voting rulesNo one of these can be disapproved as an organiza
tional procedure but the lawfulness of any of them must be based upon evi
dence as to their working in practice as introduced in a public hearing Tests
of lawfulness are found in actions or courses of conduct not in organizational
procedure

With respect to respondents arguments concerning Agreements
Nos 8140 and 8130 we recognize as did the examiner that under

lying these proceedings is the conflict between complainants and re

spondents over the trade between the United Kingdom and Canada
Respondents appear determined to preserve their dominant position in
that trade It is obvious that their refusal to admit complainants to

membership in the Canadian conferences underlies their effort to
establish the proposed British eastbound and westbound conferences
and their refusal to join with complainants in the approved eastbound

anlwestbound conferences This impasse however is extraneous to
the issue presented here that is the lawfulness of the existing con

ference agreements
The statutory standards set forth in section 15 relate only to the

foreign commerce of the United States and the actions of carriers op
erating in that commerce and the issue here must be determined in
the light of the effect of the approved eastbound and westbound con

ferences upon the foreign commerce of the United States The inclu
sion in those conferences agreements of the trade between Canada
and the United Kingdom has not been shown to be detrimental to
the conlmerce of the United States To the contrary it seems clear
from the data presented that from an economic standpoint vessel op
eration between the Great Lakes and the United IGngdom under the
conditions shown of record requires the lifting of cargo to and from

II Respondents made reference during the argument to provisions of these agreements
not mentioned at the hearing that arbitration procedures set up to resolve disputes be
tween parties to the agreements must be governed by Dutch law but the record is devoid
of any evidence showing that such provisions would be discriminatory as between carriers
or otherwise in violation of the Act Nor can any such provision affect the r ghts of any
person or limit our jurisdiction under the Act
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ports on both borders of the Great Lakes Complainants are denied

admission to the Canadian confeiences and in self defense must main

tain their own conference organization in the Canada United King
dom trade

The claimed discrimination between carriers dpes not stem from

the actions of the parties to the existing approved agreements since

they are willing to and have offered to admit respondents to member

ship The discrimination if any exists stems from the refusal of

respondents to admit complainants to membership in the Canadian
conferences It lies in respondents discretion to eliminate any dis

crimination Subsequent to the examiner s decision in the exceptions
and during the argument the suggestion was made that complainants

be required to admit respondents to membership in the approved east

bound and westbound conferences on a limited basis with respect to

operations between United States Great Lakes ports a d the United

lingdom only As provided in section 15 we may order modification

of any existing agreements only upon findings that they are in con

travention of the Act No such findings can here be made As a

whole the record fails to show that Agreements Nos 8140 and 8130
are unjustly discriminatory or unfair as between carriers or between

exporters from the United States and their foreign competitors or

operate to the detriment of the commerce of the United States or are

otherwise in violation of the Act There is consequently no justifi
cation for withdrawal by us of the existing approval of thos

agreements
Agreements Nos 8400 and 8440 Complainants contend that the

approval of more than one conference in a particular trade is illegal
pe se This contention is not supported by the language of the Act
nor by its legislative history

Complainants and Public Counsel also argue that the approvat of

competing conferences in a single trade would be detrimental to the
commerce of the United States and that Agreements Nos 8400 and
8440 should therefore be disapproved Complainants and respond
ents agree that the existence of competing conferences in a particu
lar trade with differently constituted memberships ultimately will
result in rate wars and complete disruption of that trade and that
such disruption will be more severe than in the case of a single con

ference faced with the competition of several individual carriers
We and our predecessors consistently have based approval of agree

ments at least partly on the anticipated rate stability which would
result therefrom Secretary of Agriculture v N Atlantic Oont l Frt

Oonf 5 F M B 20 37 1956 and Oontract Rates North A tlantic
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Oont l frt Oonf 4 F MB 355 372 1954 In the face of evidence

that apprQval of Agreements Nos 8400 and 8440 in all likelihood

would result in rate instability and rate wars since the opposing
parties are in some respects the same as were involved in the con

flict detailed above in the Canadian seaboard continental trades we

find that the approval ofAgreements Nos 8400 and 8440 would be det

rimental to the commerce of the United States

Ve are constrained to state that our conclusions here and with

respect to the existing agreements do not result in a completely satis

factory solution of the problems presented although they find

justification in the record and the statute They will require a

respondents urge that the respondent carriers if they persist in refus

ing to reach some understanding with complainants resolving the

conflict between them over the Canadian United Kingdom trade will

be forced to operate as independents in competition with the approved
eastbound and westbound conferences in the United States Great

Lakes United I ingdom trade We can only express the hope that

some reasonable accommodation can be achieved by complainants
and respondents which will redound to thebenefit of the commerce of

our nation and of Canada particularly since through cooperation
between these governments the ports of the Great Lakes have been

opened to the world by completion of the St Lawrence Seaway
Alleged Violations Complainants contend that respondents are

parties to arrangements understandings or agreements which pro
vide for a system of territorial divisions port assignments combina

tions and restrictions whereby respondents allocate ports or ranges
of ports among themselves in the United Kingdom and Eire as well

as those on the United States Great Lakes 6 The basis for this con

tention rests upon a study made by complainants of theadvertising of

sailings by respondents and not upon the evidence presented herein

which details the actual ports served by respondents For example
complainants assert that respondents have agreed among themselves

that Bristol City Line should serve only Avonmouth and Bristol

Channel ports in the United Kingdom and that Head Lord Line

alone should serve Belfast and Dublin whereas the record discloses

service by Bristol City Line at Avonmouth Glasgow Liverpool and

Belfast The contentions are without merit The evidence concerning
the issuance of joint advertisements of itself does not justify a find

ing that the action wastaken pursuant to agreement See Los Angeles

fl

H

6 Simtlar contentlons are made with regard to asserted allocatlon of Canadian ports
a d the entlre range of North American Atlantic ports which relate to matters not

within the scope of these proceedln s nor supported by the record and which need not be

given further consideration
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By Products 00 v Barber SS Lines Inc 2 U S M C 106 108

1939

Complainants and Public Counsel urge that the record supports a

finding that respondents have engaged in concerted rate action The
contentions rest largely upon the preparation in advance of the ap

proval by the Board of Agreement No 8400 of the draft tariff in

troduced into evidence and the somewhat consistent policy as shown
in the record of respondents to quote uniformly the rates named in
that draft of tariff or other uniform rates Bearing in mind the

chronology of events leading up to the inception of these proceedings
however and the lengthy and complex tasks involved in the prepa
ration of a comprehensive tariff there is no justification for a conclu
sion that the mere preparation of the draft tariff of itself is evidence
that respondents agreed to be bound thereby As stated there is
evidence of record on this point to the contrary

The evidence concerning the quotation ofuniform rates by respond
ents is subject to two inconsistent inferences i e that respondents
followed the normal practice of quoting rates to meet exactly those

of their competitors or that respondents agreed among themselves to

quote uniform rates In view of the fact that there are here involved

violations of the Act alleged by complainants and that the burden is

upon complainants to prove such violations the inference properly to

be drawn is that most favorable to respondents We conclude that

complainants have failed to sustain their burden with respect to this

issue Cf Dipson Theatres v Buffalo Theatres 86 F Supp 716

1949 cert den 342U S 926 1952

Complainants further contend with respect to the alleged violations

of section 14 Second of the Act that respondents have deliberately
conceived Agreement No 8400 so as to force a dichotomy of service as

between United States and Canadian Great Lakes ports with the aim

of driving complainants from the Canadian Great Lakes trade and

thus eliminating them from service at United States Great Lakes ports
since it is economically impossible to serve only United States Great

Lakes ports under present circumstances Whether service is con

ducted by a particular vessel at ports on both borders of the Great
Lakes does not depend upon the territorial coverage of particular
conference agreements This is clearly demonstrated by the number

of separate conferences which have been established in the trade be

tween Canada and the Great Lakes on the one hand and the Bor

deaux Hamburg range on the other hand all of which are served

by vessels of complainants which also serve in the Great Lakes United

Kingdom trade Our conclusions above indicate our understanding of

the reasons for the organization of the British westbound conference

5 F M B
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and the presentation of Agreement No 8400 for approval and the

record does not support complainants allegations No violations by
respondents of section 14Second of theAct have been shown

RequeSted findings and conclusions not embraced herein are not

justified by the record or are unnecessary for determination of the
Issues

FINDINGS

We find

1 InNo 833 that respondents have not been shown to have engaged
in concerted rate action cooperative pooling and sailing arrange
ments or a conspiracy to drive complainants from the United States

Great Lakes United Kingdom trade in violation of sections 14 Sec

ond and 15 of the Act The complaint also seeks disapproval of

Agreement No 8400 This will follow as a result of our findings
in No 834 and the complaint will accordingly be dismissed

2 In No 840 that with respect to Agreements Nos 8140 and 8130

the Board has power to act thereon notwithstanding that the agree

ments embrace also the foreign commerce of other nations and that

Agreements Nos 8140 and 8130 have not been shown to be detrimental
to the commerce of the United States or otherwise in contravention of

theAct Respondents petition willbedenied

3 In Nos 834 and 843 that the approval of Agreements Nos 8400

and 8440 would be detrimental to the commerce of the United States

and should therefore not be granted These proceedings will be dis

continued

An appropriate order willbe entered

BoardMember STAKEM dissenting in part
Iagree with the majority that we have power to act under the Act

with respect to Agreements Nos 8140 and 8130 covering the trades

between United States and Canadian Gr at Lakes ports and ports on

the St Lawrence River in Nova Scotia Newfoundland and New

Brunswick on the one hand and ports of the United Kingdom on the

other hand notwithstanding that the agreements embrace also the

foreign commerce of nations other than the United States
Ifurther agree that the above agreements have not been shown to

be detrimental to the commerce of the UIiited States or otherwise to

be in contravention of the Act and that the petition in No 840 should

bedenied

I agree also that the approval of Agreements Nos 8409 and 8440

would be detrime tal to the commerce o the United Stat and that

approval should be denied 1id that tpe proceeding should be dis

continued
5 F M B
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Iwould find however that respondents Bristol City Line of Steam

ships Ltd and Ulster Steamship Company Limited between them
selves and respondents Canadian Pacific Railway Company The

Cunard Steamship Company Limited and Furness Withy Com
pany Limited among themselves haye entered into agreements un

derstandings or arrangements for the provision of joint service or

the allocation of sailings between ports in the United Kingdom and

ports in the United States on the Great Lakes and that such re

spondents and Manchester Liners Limited have entered into agree
ments understandings or arrangements for the maintenance of uni
form rates in the trade between the United lCingdom and United
States Great Lakes ports and that such agreements understandings
or arrangements have been carried out without the prior approval of
the Board in violation ofthe Act

The majority of the Board concludes that the evidence concerning
the issuance of joint advertisements of itself does not justify a find

ing that the action was taken pursuallt to agreement and cities Los

Angeles By ProdUJets 00 v Barber S S Lines Inc 2 U S M C 106
108 1939 While I agree with the principle Iam of the opinion
that the evidence here discloses the existence of close working arrange
ments which could only result from understandings reached between

patties thereto With respect to the Anchor Line Bristol City Line
Head Lord Line services it is true that after the commencement of
these proceedings the advertisement of the two carriers was changed
to indicate some sort of agency arrangements but Ido not feel that
the absence of such designation in the first instance occurred through
inadvertance Further the record is devoid of evidence from the

principals involved to rebut the clear inference that some cooperative
action was taken

Insofar as the Cunard Canadian Pacific Railway Furness Withy
services are concerned the record in my opinion shows a consistent

pattern of joint advertising and invitations through these joint ad
vertisements to interested shippers to apply for rates or other infor
mation through anyone of the carriers or their offices or agencies

Further there appears a consistent sailing pattern under which no

more than one vessel of any of the carriers wason berth at London at
the same time For example the record discloses Cunard s vessels

having sailed from London on April 17 May 22 and July 12 those
of Furness Withy on March 28 April 30 June 23 and July 3 and
those of Canadian Pacific Railway on April 8 and 23 May 31 June
14 and July 18 and 31 In view of the length of time over which the
last mentioned situation was maintained Ido not believe that it oc

curred solely through coincidence and the only reasonable conclusion
l F M B
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Imay arrive at is that these circumstances are the outward manifesta

tion of an agreement or understanding between the parties involved

Again Iconsider it significant that the principals involved failed to

present any substantial countervailing evidence

It has been found that Ellerman s Wilson Line had not up to the
date of the hearing operated in the trade involved and that on this

record Anchor Line could not be found to have operated as a common

carrier As to the remaining respondents the Board concludes that

the evidence concerning the quotation ofuniform rates by them is sub

ject to inconsistent inferences namely that they followed the normal

practice ofquoting rates to meet exactly those of their competitors or

that respondents agreed among themselves to quote uniform rates

that the burden is upon complainants to prove the alleged violations

of the Act and that the inference properly to be drawn is that most

fairorable to respondents Ido not agree Inmy opinion the circum

stances of the conference secretaries preparing a large number of

copies of a draft tariff and circulating it among the respondents the

circulation of suggested rate reisions the following of the draft

tariff by the operating carriers and the fact that when rates of com

petitors were undercut the rates applied by the operating respondents
were identical leads me to the conclusion that there existed among
these respondents an arrangement agreement or understanding to

maintain uniform rates which has been carried out without our prior
approval in violation of section 15 of the Act

5 F M B
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ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 14th day of December A D 1959

No 833

MAATSCHAPPIJ ZEETRANSPORT N V ORANJE LINE ET AL

V

ANCHOR LINE LrMITED ET AL

No 834

AGREEMENT No 8400 BETWEEN ANCHOR LINE LIMITED THE BRISTOL

CITY LINE OF STEAMSHIPS LTD ET AL

No 840

PETITION OF ANCHOR LINELTD ET AL PARTIES TO AGREEMENT No 8400

No 843

IN THE MATTER OF AGREElIENT No 8440 BETWEEN ANCHOR LINE

LIMITED THE BRISTOL CITY LINE OF STEAMSHIPS LTD ET AL AND

THE PROTEST OF ORANTE LINE ET AL AGAINST ApPROVAL THEREOF

These proceedings presenting related issues having been consoli

dated and duly heard and full investigation of the matters and things
involved having been had and the Board on the date hereof having
made and entered a report stating its conclusions decision and find

ings therein which report is hereby referred to and made a part
hereof

It is ordered That the complaint in No 833 be and it is hereby
dismissed and

5 F M B
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It is further ordered That the petition in No 840 be and it is

hereby denied and

Itis further ordered That Agreements Nos 8400 and 8440 be and

they are hereby disapproved and
Itis further ordered That the proceedings in Nos 834 and 843 be

and they are hereby discontinued

By the Board
Sgd JAMES L PIMPER

Secretary
5 F M B
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No 8 57

STATES MARINE CORPORATION AND STATES MARINE CORPOHATION OF

DELAWARE APPLICATION FOR OPERATING DIFFERENTIAL SUBSIDY
ON THEm ThICO TINENT PACIFIC COAST FAR EAST AND GULF
MEDITERRANEAN SERVICES

Submitted April 10 1959 Decided December 14 1959

Report of the Board 5 F M B 537 modified in certain respects

SUPPLEMENTAL REPORT OF THE BOARD

Clarence G Morse Ohairman Ben H Guill Vice Ohairman Thos E
Stakem Jr Melnber

By THE BOARD

Petitions for reconsideration of our report herein served February
18 1959 5 FM B 5a7 which contains the appearances have been
filed by Pacific Far East Line Inc PFEL United States Lines

Company USL American President Lines Ltd APL Lykes
BrQs Steamship Co Inc Lykes and the Commission of Public
Docks of the City of Portland Oregon Portland Docks States
Marine Corporation and States Marine Corporation of Delaware
both as SML joint subsidy applicants herein have filed a reply
USL s contentions are dealt with first Itcomplains that the Board

has failed to define North Atbntic top offs and argues that the

finding of inadequacy on the North Atlantic routes and the fi ding
that in the accomplishment of the plirposes and policy of the 11erchant

Marine Act 1936 the Act additional vessels should be operated
thereon is insufficient and that we should have limited or defined
the number of sailings or the amount or type of Gargo to be carried

Where a particular trade or trades are found to be inadequately
5 F M B 739
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served however and itis also found that in the accomplishment of the

purposes and policy of the Act additional vessels should be operated
thereon the requirements of section 605 c thereof are satisfied and

the provisions of that s tion do not interpose a bar to the award of

subsidy to the applicant in relation to such trade or trades Those

requisite findings weremade in our report But as the report pointed
out whether a definite contract if one is awarded will permit North

Atlantic top offs or will restrict the top off operation are matters

which the Board will consider and determine in the exercise of its

discretion under other sections of the Act It is well settled that a

favorable section 605 c determination without more does not result

in the award of subsidy Matson 01 ient Line In Sub8idy ROlde

1 5 F M B 410 1958

Next USL contends that the Board in conCluding that section

605 c does not interpose a bar to the North Atlantic top offs neg
lected to consider the harmful effects of such top offs on Trade Routes

Nos 26 A and B which under the purposes and policy clause of that

section would interpose a bar to them Not offering a service from

the Pacific coast to Europe USL cannot be heard 1 as to what con

stitutes harmful effects on Nos 26 A and B As our report indi

cated applicant provides the only United States flag liner service

between the Pacific coast and Europe Hence without the carry

ings of SML in the trade the route manifestly would be inadequately
served and in the accomplishment of the purposes and policy of the

Act additional vessels should be operated thereon But as indicated

in the paragraph next above under other sections of the Act the

Board may permit deny altogether or otheiwise restrict such

top offs

USL next argues that the Board erred in concluding that section

605 c interposed no bar to SML s proposed topping off operations
on Trade Route No 11 in conjunction with its Trade Routes Nos 26

A and B sailings Since the Atlantic termini of Trade Route No

11 do not encompass North Atlantic ports and since the appli
cation does not contemplate a topping off service on Trade Route

No 11 the issues under section 605 c with respect thereto were not

before us and the findings required to be made under that section

prior to the award of subsidy cannot be made We will therefore

delete any reference to toppiJ1g off on Trade Houte No 11 made in

the report

lIt SMLO appUcatlon c6nUmlated a Urtct serVi e on TradeiRoiltesNos 26 A and B

i e from the Pacific cst to Europe wltboutNorth Atlantlc topoft8 USIrwouid Dot bave

an interest therein Hence the extent of its intervention in the premises 1St the North
Atlantl c top ofts

5 F Y B
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USL also coniends thatthe Board erred in finding that the out

bound North Atlantic Elarope trades the tlades on which SlfLpl o

poses a top1off service in conjunction with Trade Routes Nos 26 A

and B are inadequately served in that the Board appJiedan arhi

trary statistical standard and did not weigh factors relating to the

special conditions attendant on each of the routes We disagree
The report does not rely solely upon statistical data to support the

findings 1 of inadequacy and 2 that in the accomplishment of

the purposes and I Rolicy of the Act additional vessels should be op
erated in the trades b tween the North Atlantic and Euro Con
side ation also was

given
the facts 1 that NorthAtlantic trades

involve the largeBt moYement of outbound liner commercial traffic

and 2 that United States flag vessels in the trades enjoy a com

paratively high utilization ratio See Bloomfield S8 Oo SUlJaUy
Routes 13 1 andn 1 5 4 F M B 349 953

USL also claims the Board erredin
concluding
that inbound sail

ings by SML from Europe to North Atlantic ports axe not barred

by section 605 c We found on the record presented that the
North Atlantic trades are inadequately served and that in the ac

complishment of the purposes and policy of the Act additional sail
in should be op rated thereon Our report is specific in this re

gard As the routes in their entirety are inadequately served section
605 c is not a bar to either the inbound or outbound movement

5 F MB 546

Lykes argues first that the tricontinent service is not an essen7

tial service and that the Board has failed to decide its essen

tiality It is to be noted at the outset however that the Board
in its report considered the component trade routes comprising the
tricontinent service and found them to be inadequately served by
United States flag vessels The tricontin nt service has been deter
mined to be an essential trade route by the Maritime Administrator

pursuant to section 21Lof the Act Determination of essentiality
is a quasi legislative function exercised by the Administrator and
is independ nt of the Board s actions under section 605 c States
Marine OCYrp Subsidy Tricontinent SeMwe 5 F MB 60 1956
A favorable section 605 c determination followed by other favor
abl determin tions under other sections of the Act cannot result
in the award of a subsidy contract unless and until the Admin

istrator pursuQnt to section 211 of theAct determines the route to

be essential Statf StellfMkip Oo Subsidy Pacific OoaatlFaJr
Ea tt 5 F MB

304
1957 It

is
npt necessa y for the Board in

a tion 605 c Pr ing to d mine the essentiality of a pltrf
ticu ar trade route

5 F M B
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Lykes also cites as error the Board s failure to make specific find

ings as to whether applicant conducted existing services within the

meaning of section 605 c In view of our findings that United
States flag service on each of the component essential trade routes

comprising the tricontinent service as well as the over all service on

the tricontinent service as a unit are inadequately served and that in
the accomplishment of the purposes and policy of the Act additional

United States flag vessels should be operated thereon the determina
tion ofwhether applicant s service was existing is largely academic
The record establishes and we find that it is necessary to enter into
acontract covering the tricontinent trades to provide adequate service II

by vessels of United States registry and to accomplish the purposes
and policy ofthe Aot

We reject on grounds stated in our report the claim of Lykes that I
an alleged unlawful agreement between Bloomfield Steamship Com l

pany is properly before the Board in a section 605 c proceeding
Ithas no relevance to the provisions of that section Likewise Lykes
contention that we erred in failing to determine section 605 a issues
in this proceeding is without merit

The contention that the Board erred in reserving such matters as

vessel interchange sailing spreads foreign flag relationships and ap
plicant s proposed flexibility of operations is not well taken Such
matters were properly excluded from our decision under section
605 c We reiterate however that SML s proposed flexibility of

operations including vessel interchange and mininla maxima sailing
spreads together with other facets of its application will be scruti

nized under other sections of the Act

Lykes complains that the Board did not find that the award of

subsidy to SM L for services on Trade Routes Nos 13 and 22 would
not result in undue prejudice to Lykes and in undue advantage to
SML asserting such a finding could not be supported by the record
Since those trades without the carryings ofSML clearly are inade

quate and since we find that additional United States flag vessels
should be operated thereon in the accomplishment of the purposes
and policy of the Act the issue Of undue advantage and prejudice
was nOt before us Although it is unnecessary for a determinatiO

of the issues raised under section 605 c the record establish and

we so find that the granting of subsidy to SML for the operatiOn Of
its vessels on Trade Routes Nos 13 and 22 would not result in undue

advantage to SML or in undue prejudice to Lykes
Lykes also seeks recOnsiderati On Of the finding that its claim Of

undue prejudice resulting from SML top Offs in CalifOrnia in oon

5 F MB
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junction with its Trade Route No 22 service is not suppo ed by the

record Lykes sails directly to the Far East on Trade Route No 22

and it has not requested California top oft privileges in conjunction
with the service In topping off in California SML will not be

offering a direct or as fast a Far East service to Gulf shippers as

does Lykes and SML will not have the full reach of its vessel on

berth in the Gulf We reiterate that the claim of undue prejudice is

not supported by the record
The petitions include prayers for clarification of ourdisposition of

requests on the application for oalls at privilege ports At the out
set we find that the application does not include a request for the

privilege of moving cargoes from Atlantic or Gulf ports to Canal
Zone and Mexican ports Nor did the notice of hearing in the
Federal Register reflect that such service would be in issue Since
neither the application nor the notice included the request for the

privilege of moving cargo from Atlantic and Gulf ports to Canal
Zone and Mexican ports on westbound tricontinent sailings the issue

was not before us and we cannot in this proceeding make the req
uisite findings under section 605 c which are antecedent to the

entering of a contract providing for such service

The noticed privilege calls are 1 ports in Mexico the Canal Zone
andOkinawa in conjunction with the propose westbound tricontinent

service 2 Hawaii inbound from the Far East on Trade Route No

30 and outbound to Europe on Trade Routes Nos 26 Aand B British

Columbia inbound on Trade Route No 30 the Canal Zone and west

coast of Mexico on Trade Routes Nos 26 A and B and Iceland
outbound on North Atlantic trade routes all in conj unction with

the proposed eastbound tricontinent sailings 3 the east coast of
Mexico West Indies and the Azores Casablanca and Spanish Mo

rocco in conjunction with the proposed eastbound or outbound Trade
Route No 13 service 4 Mexico and Okinawa in conjunction with the

proposed Trade Route No 29 service and 5 British Columbia and
Okinawa in conjunction with theproposed Trade Route No 30 service

We found in our earlier report that a the proposed inbound
service to Hawaii from the Far East was barred by the provisions of
section 605 c see J atson Orient LiIne Inc Subsi4y Route 1

supra b the proposed service to the Azores was also barred by the

provisions of that section see Isbrandtsen 00 Inc Subsidy E B
RO1JlrUl The World 5 F M B 448 1958 c service from Hawaii to

Europe was not hatTed by the provisions of that section re reaffirm
those findings

While we found in our previous report that inbound service to

Briti Columbia from the Far East was barred by the provisions of

5 F M B
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section 60l c f with resp ct 1Qi tdcQntinent sailings and that such

service was not barf d with resp t to outbound sailings from the

U nitelStates N orthwest i e 1 the Trade ROUt0 No 30 soovioo upon
further consideration we conclude that the provisions oj seeti n605 c
are not specifically applicable to foreigni sailingsThis does

not mean however that the rights of United Statesflag operaters
conducting services between foreign points will be ignbroo Itmeans

that in framing the service description of an operating
differential

subsidy contractthe section 605 c tests wiH he consideped as a guide

to ag distinwished frOlna control on theIBoard and hence no hearing
is req ired under section 605 c 4 That in addition ta other provi
sions of the

statute
will be consider0 Lbytthe BoaFd in determining

whether permission to carry foreignt forei otf ITings will be

granted One of the chief purposes of theiAet 3Jt et ffivth in section

101 is to develop and maintain a merchant marillsufficient to carry
a substantial portion of the waterboFIle export and iimport foreign

commerce of the United States and the provisions of title VI of the

Act assist in the attainment of that pUFpasethrough the medium of

operating differential subsidies
Within the sound discretion of the Board and consonaIit with the

principles just announced the Board in fixing the sezwieelescription
of an operator in a giyen operating differential subsidy contract will

take into consideration in keeping with thepurposes al1d policy of the

Act data relating to 1 the financial support afforded the essential

service of the applicant by the foreignto foreign or way port calls

2 the ahility of the applicant to accommodate sllch way port cargo
without imparing the needs ofUilited Statea import S and exporters
and 3 the mannerand typeof competition of competing carriers in

the trade

Applyingtheabove tests to the instant application we have no hesi

tanoy in denying SML the privilege of moving Far East cargoes to

British columbia on tricontinent sailings The remaining foreign to

foreign privileges requested by SML including the pFivilege of carry
ing eastbound cargo from theFar East to BritishColumb iansailings
originating in the United States Northwest will be considered in the

lightof the foregoing antecedent to the exeoution of acontraet if any
with SML

The remaining requested privileges inv6lri the foreign commerce

of the United States which p ivileges do fan within the purview of

the provisions of section 605 c are dealt withl next Wenote that

Casablanca and Spanish Morocco are specifically designated as inte

gral parts of essential Trade Route
No13 and sinoo we specifically

5 F M B
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found that United States flag service on the route is inadequate and

that in theaccomplishment of the purpoSes and policy of theAct addi

tional United States flag vessels showd Pe operated thereon the priv
ilege of serving Casablanca and Spanish Morocco is not barred by the
provisions of section 605 c

Okinawa constitutes an integral pa of our essential foreign trad0
routes to the Far East Since we found that United States flag service
on Trade Routes Nos 12 and 22 SML s proposed westbound tricon

tinent service is inadequate and that in the accomplishment of the

purposes and policy of the Act additional United States flag vessels

should be operated thereon and since we found SML s transpacific
service to be existing within the meaning of section 605 c and that

the award of subsidy therefore would not be to give undue advantage
to SML or be unduly prejudicial to its United States flag competitors
the privilege of serving Okinawa is not barred by the provisions of

section 605 c nor is the privilege of serving Iceland on eastbound
tricontinent sailings barred by the provisions of section 605 c We
found in our prior report that the provisions of that section did not
bar SML s proposed topping off operation on its Trade Routes Nos

26 A and B sailings Since Iceland constitutes an essential part of
Trade Route No 6 one ofthe tricontinent components the proposed
calls are included within the scope of our prior determination

We emphasize however that our conclusion that 605 c does not

interpose a bar to privilege ports is not tantamount to granting a sub

sidy contract containing such privileges Those privileges which
involve trade between the United States and foreign ports i e the

forejgn commerce of the United States may be included in any con

tract resulting from the instant application except those specifically
found to be barred by the provisions of section 605 c

The claims of APL and PFEL which differ from those of other
interveners above considered and not specifically referred to herein
have been considered and are found as are other contentions raised

by the petitions not explicitly referred to not justified by the facts or

not related to material issues
Portland Docks does not raise any issues cognizable under section

605 c

An order consistent herewith is attached

5 F M B
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ORDER

At a Session of the FEDERAL MARITIME BOARb held at its

officc in Washington D C on the 14th day of December AD 1959

No S 57

S lATES MARINE CORPORATION AND STATES MARINE CORPORATION OF

DELAWARE ApPLICATION FOR OPERA TING DIFFERENTIAL SUBSIDY

ON THEIR TRICONTINENT PACIFIC COAST FAR EAST AND GULF

MEDITERRANEAN SERVICES

Petitions for reconsideratiOl1 of our report herein served February
18 1959 having been filed by Pacific Far East Line Inc United

States Lines Company American President Lines Ltd Lykes Bros

Steamship Co Inc and the Commission ofPublic Docks of the City
of Portland Oregon and States Marine Corporation and States Ma

rine Corporation of Delaware joint applicants for subsidy herein

h ving replied thereto and the Board on the date hereof having
entered of record a supplemental report which report is hereby
referred to and made apart hereof

It is ordered That to the extent not hereinabove granted the peti
tions be andthey are hereby denied

By the Board

Sgd JAMES L PIMPER

Seoretary
6 F M B
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No S 83

GULF SOUTH AMERICAN STEA SHIP CO INC ExTENSION OF

SERVICE ON TRADE ROUTE No 31 U S GULFWEST COAST SOUTH
AMERICA

SubmitteaSeptember 9 1959 Demaea December 16 1959

Gulf South American Steamship Co Inc is not operating an existing service

between United States Gulf ports and the Panama Canal Zone within the

meaningof section 605 c of the Merchant Marine Act 1936

Tbe service already provid d by vessels of United States registry in the service

between Gulf Ports other than New Orleans on the one hand and the

Panama Canal Zone on the other handand in the service from the Panama

Canal Zone to New Orleans is inadequate In the accomplishment of the

purposes and policy of the Merchant Marine Act 1936 the additional service
proposed by Gulf South American Steamship Co Inc in these services

should be permitted Section 605 c of the Act does not interpose a bar to

the grantof thepermission requested by Gulf South American Steamship
Co Inc forsuchservices

The service alrea y provided by vessels of United States registry in theservice

from New Orleans to the Panama Canal Zone except for cargoes which

United Fruit Co refusesto carry in its refrigerated vessels is adequately
served and in the accomplishment of the purposes and pOlicy of the Mer

chant Marine Act 1936 the additional service proposed in this service by
Gulf South American Steamship Co Inc should not be permitted See

tion 605 c of the Act does interpose a bar to the grant of permission re

quested by Gulf South A erican Steamship Co Inc forsuch service
Section 605 c of theMerchant Marine Act 1936 does notinterpose a bar to the

carriage by Gulf South American Steam hip Co Inc of cargoes which

United Fruit Co refuses to carry in its refrigerated vessels rom New Or
leans to the Panama Canal Zone provided that special permission for such

carriage is granted by theMaritime Administrator

Odell KOmilneTS and J Alton Boyer for applicant
Francis T Greene for United Fruit Company intervener
Robert E Mitchell Edward Aptaker and Robert B Hood Jr

as Public Counsel

5 F M B 747
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REPORT OF THE BOARD

CLARENCE G MORSE Ohairman BEN H GUILL Vice Ohairman
THos E STAKEM Jr MemlJer

By THE BOARD
Gulf South Americ n Steamship Company Inc G S A or

applicant seeks permission to lift cargo on its five subsidized G2

cargo vessels on a privilege basis between United States Gulf ports
and the Panama Canal Zone in connection with its subsidized service

on Trade Rou No 31 U S Gulf west coast of South America

and requests the Board to make the findings required under section

605 c of the Merchant Marine Act 1936 as amended the Act l

By notice published in the Federal Register on January 28 1959 the

matter was set down for public h aring United Fruit Company
United Fruit intervened in opposition to the application Hearing

was held before an examiner and in his recommended decision he

concluded and found

1 That G S A is not operating an existing service between

United States Gulf ports and the Panama Canal Zone and that its
proposed service would be in addition to the existing services

2 That the service already provided by vessels of United States

registry in such service is inadequate within the meaning of section

605 c of the Act and that in the accomplishment of the purposes
and policy of the Act the additional service proposed by G S A
shouldbe permitted and

3 That section 605 c of the Act is not a bar to granting the

requested permission
Exceptions to the recommended decision and replies thereto were

filed and oral argument has been held before the Board Exceptions
and proposed findings not discussed in this report nor reflected in our

findings have been considered and found not justified by the facts or

not related to material issuesin the proceeding

THE FACTS

Applicant a Louisiana corporation owned in equal proportions by
W R Grace and Co and Lykes Bros Steamship Co Inc Lykes
began the operation in 1947 of a common carrier freight mail and
limited passenger steamship service between United States Gulf ports
and the west coast of South America by way of the Panama Canal
Effective April 1 1954 it entered into an operating differential sub

1 See appendix

5 F M B
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sidy contract with the Board No FMB 28 to expire December 31

1963 providing for service on Trade Route No 31 between Houston

and Galveston Texas and New Orleans Louisiana other United
States Gulf ports as traffic offers and west coast of South America

ports in Chile Peru Ecuador and Colombia Addendum No 3 to

the contract dated August 16 1955 amended the service description
to read

Between Houston Galveston New Orleans other United States
Gulf Ports as traffic offers and West Coast of South America

ports in Chile Peru Ecuador and Colombia with the privilege
subject to cancellation upon ninety 90 days notice of carrying
cargo as traffic offers between ports in the Panama Canal Zone

and West Coast of South America ports in Chile Peru Ecuador

and Colombia

Applicant never carried any cargo from Gulf ports to Panama Canal
Zone ports ie Cristobal and Balboa 2 While it had made no survey
of the traffic moving or which potentially might move officials of the

company had knowledge that two foreign flag competitive lines to
the west coast of South America were carrying good quanti ties and

believed that the company could get its share of that cargo Accord

ingly applicant requested expansion of the trade route description
and in a new subsidy contract No FMB 75 dated December 23
1958 superseding No FMB 28 effective January 1 1959 the service

description wasamended to read

Trade Route No 31United States GulfWest Coast South
America

Required Between United States Gulf ports Key Westto Mexi
can border and ports on the West Coast of South America

Colombia Ecuador Peru Chile
Prilvilege Between a port or ports on the required service and a

portor ports in thePanama Canal Zone

A subparagraph provides that the privilege calls shall be subject to
cancellation by the United States for good cause and after due notice
to the operator and after the operator has had an opportunity to be
heard

Following the execution ofcontract FMJ3 75 applicant on January
5 1959 announced simultaneously in Panamanian and United States
newspapers and otherwise that it was inaugurating anew service be

J Its only northbound carryin gs from tbe Canal Zone blllve been two lots of MSTS
bou8ehold goods transported to Gulf ports in 1955 under special permission from the
MariUme Administration

5 F M B
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tween Gulf ports of the United States and ports in the Canal Zone

and solicited cargo for its ship scheduled U sail from New Orleans on

January 13 1959 the first sailing in the new service Some 50 or 60

tons ofcargo werebooked to Cristobal but werenot lifted As It result
of objections on behalf of United Fruit the Board telegraphed ap

plicant on January 8 1959 instructing it not to exercise the privilege
of giving service between the Gulf and Panama until further advice

from the Board The bookings then were cancelled

In1958 G S A stepped up its sailing frequency from fortnightly
to every eleven days thispattern of operation presently being main

tained On a typical voyage and as scheduled at thetime ofhearing
avessel will call at Houston Galveston Mobile Alabama and New

Orleans and proceed from New Orleans through the Panama Canal
to Colombia Ecuador Peru and Chile Two or more other Gulf

ports also are served as traffic demands require an offering of 200

tons of cargo to the entire range of South American ports being suf
ficient to induce a call Approximately 50 percent of applicant s

cargo originates at New Orleans and the balance at the other Gulf

ports Deadweight free space on sailing from New Orleans averaged
24 percent in 1957 and 44 percent in 195ft On the return voyage calls

are made at the same range of ports and the deadweight free space
on arrival at the first United States port averaged 40 percent in 1957

and 61 percent in 1958 Ifthe requested permission be granted calls

at the Canal Zone ports can and will be made without in any way

disturbing the present service

Lykes one of applicant s coowners operates about seven United
States flag sailings a month in its Gulf Caribbean berth service with
an approximately monthly sailing U Cristobal The route traversed

is from Gulf ports to Puerto Rico or Cuba Venezuela north coast of

Colombia Cristobal and return to United States Gulf ports During
the period January June 1958 Lykes had 43 sailings eight of which

had cargo for Cristobal but only two actually discharged at the Canal
Zone

The only other United States flag service is that provided by United
Fruit with its fully refrigerated vessels This is a scheduled weekly
service maintained since construction of the Panama Canal a vessel

sailing every Saturday from New Orleans the only Gulf port served

for Havana Cristobal Balboa Guayaqui and Bolivar Ecuador re

turning to New Orleans by way of the Panama Canal Transit time

from New Orleans to Cristobal is seven days As all vessels in this

service carry full cargoes of United Fruit s bananas on the return

trip they are not put on any general cargo berth homebound The 52

sailings in 1958 carried a total of 26 492 long tons of eargo for dis

l F M B
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charge at Cristobal and Balboa or an average of 509 tons per sailing
and had unused capacity available for 116 715 additional long tons of

cargo or an average free space of 2 245 tons per sailing Operations
in 1957 and 1956 are fairly comparable

In order to maintain a rounded service United Fruit necessarily
employs an additional number ofdry cargo type vessels to supplement
its fruit service and for the purpose of being in position to accom

modate shippers of rough or obnoxious cargo
S Cargo of this nature

some of which is proprietary cargo for intervener s own divisions
cannot be handled in the refrigerated ships without damaging the
insulation All of the extra vessels so used are under foreign registry
and none carry any of the company s fruit They usually call at

various Gulf ports before loading at New Orleans and sait from
this last loading port at intervals of from one to 21 days The fol

lowing itinerary is considered by intervener to be fairly representa
tive of the voyages Houston Port Arthur Texas New Orleans

Cartagena and Barranquilla Colombia Limon Costa Rica Cristobal
Golfito Costa Rica Acajutla La Libertad and Cutuco Salvador
Balboa Cristobal Houston New Orleans During the period J956
1958 these foreign flag vessels handled an average of 5 109 tons of

cargo from Gulf portsto Cristobal
Two of the principal competitors of G S A are West Coast

Line and Coldemar Line West Coast Line operating Danish flag
vessels maintains a regular fortnightly service from Houston Gal
veston Mobile and New Orleans and from other ports as cargo
offers to Cristobal 1Vest coast ofColombia Ecuador Peru and Chile
returning via Ohile and the Canal Zone to United States Gulf ports
Transit time from New Orleans to Cristobal is five days Carryings
to the Canal Zone ports amounted to 11 610 weight tons in 1957 and

9 028 tons in 1958 With char red German or Liberian flag vessels
Coldemar Line operates two sailings a month to the Canal Zone and
the north and west coasts of Colombia from the same United States
Gulf ports served by West Coast Line From its last loading port
which varies transit time to Cristobal is six days This line dis

charged 3 742 weight tons of cargo at Canal Zone ports in 1957 and
3 401 tons in 1958 Other foreign flag lines operating between United

States Gulf ports and the west coast of South America with occa

sional calls at Canal Zone ports are Chilean Line Grancolombiana

Ltd and Mamenic Line

8 Identified by Intervener as creosoted materIal essential otis bides boofs and borne
pImento odorous terttl1zers gasoltne kerosene and otber stmnar Hems baving flasb point
between 80 and 150 degrees Fahrenheit tetraethyl lead and sImilar Class B poIsons
cement copper sulphate ammonIum nItrate Christmass trees and certain types of dust
forming commodIties that mlgbt be Injurious to the refrIgeration equipment

5 F M B



752 FEDERAL MARITIME BOARD

Table Ishows thetotal liner commercial cargo in long tons moving
between United States Gulf ports and Cristobal Balboa from 1954

through the first six months of 1958 and the participation therein

by United States flag vessels Outbound and inbound volume is shown
since applicant proposes to serve the trade in each direction

TABLE I

Outbound Inbound

Total US flag Percent Total US nag Percent
US U S

1954 n
nnn

n u 40 672 26 509 65 15 528 6 738 43
1955 41 611 29 346 71 13 325 3 044 23
1956 00

00 00 00 44 782 28 658 64 12 043 3 346 28
1957 00 00 53 730 31 559 69 1 2 190 19

January June 1958 n
n

22 737 13 829 61 41 0 7

Table IIshows the volume of liner commercial cargo moving from
and to New Orleans and from and to the other Gulf ports collectively

TABLE II

New Orleans Other Gull
Total Percent

Total Gulf New New

Orleans Orleans U S Foreign Percent U S Foreign Percent
US US

19581

Outbound 22 737 16 350 72 13 624 2 726 83 204 6 183 3

Inbound 5
664

4 206 74 4206 0 41 1 417 3

1957

Outbound 53
730

42 474 79 30 748 11 726 72 811 10 445 7
Inbound 11 347 6 719 59 6 719 0 2 190 2 438 47

1956

Outbound44 782 35 575 79 25 965 9 610 73 2 693 6 514 29

Inbound 12 043
I

6 521 46 110 5 411 2 3 236 3 286 50

1955

Outbound 41 61L 34 896 84 27 838 7 058 80 1 508 5 207 22

Inbound 13
325

9 316 70 540 8776 6 2 504 1 505 62

1954

Outbound40 672 32 957 81 25 136 7 821 76 1 373 6 342 18
Inbound 15 528 7 893 51 1 511 6 382 19 5 227 2 408 68

All by United Fruit list6 months

DISCUSSION

It is apparent from the record that G S A is not operating an

existing service within the meaning of section 605 c of the Act

and under the requirements of the first clause of that section subsidy
may not be awarded for a service which would be in additionto exist

ing service unless the Board shall find that the service already
provided by vessels of United States registry in slich service is

F MB
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inadequate and that in the accomplishment of the purposes and policy
of this Act additional vessels should be operated thereon

Based primarily on the fact that United Fruit s United States flag
service from New Orleans is provided with refrigerated vessels which

have certain limitations with respect to carriage of rough or obnoxious

cargoes the examiner concluded that the service both inbound and

outbound between the whole Gulf including New Orleans and the
Canal Zone is inadequately served by vessels ofUnited States registry
We think a careful consideration of the record leads to a different

conclusion with respect to the New Orleans southbound service

The record indicates that the predominant movement of cargo in

this trade is through New Orleans over three fourths of the liner

commercial outbound cargo and only slightly less than three fourths

of theinbound cargo As compared to the other Gulf ports New Orle
ans so dominates the service that we consider it realistic to consider sep

arately the adequacy of United States flag service for New Orleans
and for the other Gulf ports In the past the Board has indicated

that normally it will consider adequacy of United States flag service

for a trade route as a whole and not for particular ports or segments
within the route description Where however the applicant seeks

the privilege of extending service on its subsidized route to ports not
within the route description where one port New Orleans in this
instance is by far the dominant port for the movement of outbound

cargo as compared with the other Gulf ports and where United
States flag participation through the dominant port of New Orleans
is extremely high as compared with United States flag participation
outbound from the other secondary Gulf ports we consider it realistic

to look to adequacy of United States flag service separately for New

Orleans and for the other Gulf ports
It is apparent from table II supra that United States flag partici

pation between Gulf ports other than New Orleans and the Canal
Zone has amounted to only 3 percent in the most recent period of

record and the conclusion reasonably follows that such participation
is inadequate and that in the accomplishment of the purposes and

policy of the Act additional vessels should be operated in that service

Similarly service from the Canal Zone to New Orleans by United
States flag vessels is almost nonexistent and the record supports the
conclusion thatsuch service is inadequately served by vessels ofUnited
States registry and that in the accomplishment of the purposes and

policy of the Act additional vessels should be operated thereon
As to the service from New Orleans however the record indicate

there is a high percentage of United States flag participation reach

ing 83 percent for the most recent period of record Furthermore
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the United Fruit refrigerated vessels which provide this southbound

service have had substantial free space and offer sufficient capacity
to carry virtually all the New Orleans to Canal Zone traffic The

obnoxious or undesirable cargoes which United Fruit will not carry
in its refrigerated vessels make up a relatively minor portion of the

cargo moving from New Orleans to the Canal Zone and should not

affect our findings as to adequacy of United States flag service as

to the service as a whole

From the foregoing it follows that the present service offered by
vessels of United States registry in the trade from New Orleans to

the Canal Zone is adequate and that in the accomplishment of the

purposes and policy of the Act additional vessels should not be oper
ated thereon This finding does not apply however to such cargoes
as United Fruit refuses to carry in its reefer vessels and G S A

should be permitted to carry such cargoes on special permission from

theMaritime Administrator

CONCLUSIONS

1 G S A is not operating an eixsting service between United

States Gulf ports and the Canal Zone and its proposed service would

be in addition to the existing services

2 The service already provided by vessels ofUnited States registry
in the service between Gulf ports other than New Orleans and the

Canal Zone and in the service from the Canal Zone to New Orleans
is inadequate and in the accomplishment of the purposes and policy
of the Act the additional service proposed by G S A should be

permitted
3 Section 605 c of the Act is not a bar to the grant of permission

to G S A to provide the service set forth in paragraph 2 above

4 The service already provided by vessels ofUnited States registry
in the service from New Orleans to the Canal Zone except for cargoes
which United Fruit refuses to carryon its refrigerated vessels is

adequately served and in the accomplishment of the purposes and

policy of the Act the additional service proposed by G S A should

not be permitted
5 Section 605 c of the Act does interpose a bar to the granting of

permission for G S A to provide service from New Orleans to the

Canal Zone except as to cargoes which United Fruit refuses to carry
on its refrigerated vessels and

6 Section 605 c of the Act does not interpose a bar to the carriage
by G S A of cargoes which United Fruit refuses to carryon its

refrigerated vessels from New Orleans to the Canal Zone provided
special permission as to such cargo movement is granted by the

Maritime Administrator
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APPENDIX

Section605 c

No contract shall be made under this title with respect to a vessel to be
operated on a service route or line served by citizens of the United States
which would be in addition to theexisting service or services unless the Com
mission shall determine after proper hearing of all parties that the service

already provided by vessels of United States registry in such service route or

line is inadequate and that in the accomplishment of the purposes and policy
of this Act additional vessels should be operated thereon and no contract shall
be made with respect to a vessel operated or to be operated in a service route
or line served by two or more citizens of the United States with vessels of
United States registry if the Commission shall determine the effect of such a

contract would be to give undue advantage or be unduly prejudicial as between
citizens of the United States in the operation of vessels incompetitive services
routes or lines unless following public hearing due notice of which shall be

given to each line serving the route the Commission shall find that it is neces

saryto enter into such contract in order to provide adequate service by vessels
of United States registry The Commission in determining for the purposes of
this section whether services are competitive shall take into consideration the

type size and speed of the vessels employed whether passenger or cargo or

combination passenger and caTgo vessels the ports or ranges between which
they run the character of cargo carried and such other facts as it may deem
proper
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DEPARTMENT OF COMMERCE

MARITIME ADMINISTRATION

No S 102

FARRELL LINES INCORPORATEDApPLICATIONUNDER SECTION 805 a

Submitte l December 21 1959 Decilled December 21 1959

Farrell Lines Incorporated grante yritten pell ission under sect on S05 a o

the Merchant Marine Act 1936 as amended for its owned vessel the SS

African Patriot presenty under time charter to States Marine Lines Inc

to engage iii bIie intelcoastal voyage carrying lumber or lumber products from

one Pacific port to North Atlantic ports commencing on or about December 26

1959 since granting of the permission found 1 not to result in unfair com

petition to any person firm or corporation operating exclusively in the coast

wise or intercoastal trade and 2 not to be prejudicial to the objects and

policy of the Act

Ronald A Oapone for applicant
Robert E Jrfitchell Edward Aptaker and Robert B Hood Jr as

Public Counsel

REPORT OF THE ACTING MARITIME ADl UNISTRATOR

By THE ACTING lVfARITIlfEADMINISTRATOR

Farrell Lines Incorporated Farrell filed an application for writ

ten permission under section 805 a ofthe 1erchant Marine Act 1936

as amended 46 U S C 1223 the Act for its owned vessel the SS

African Patriot presently under time charter to States 1arine Lines

Inc to engage in one intercoastal voyage commencing at a Pacific port
on or about December 22 1959 carrying a full load of lumber or lum

ber products to Atlantic ports north of Cape Hatteras Notice of

hearing was published in the Federal Register of December 17 1959

24 F R 10234 No one appeared in opposition to the application
States 1arine Lines Inc the charterer of the African Patriot con

ducts as part of its regular steamship operations an eastbound inter

coastal iumber service The evidence indicates that the company has

cargobookings ofapproximately six million feet of lumber and lumber

products that it has been unable for the late December sailing to ob
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IIIII
I
I

I

tain an appropriate vessel of thetype required for the service and that

the African Patriot is required to meet the needs of the lumber ship
pers No exclusively domestic operators in the trade have objected to
the use by Farrell of the vessel for the December sailing
It is found that the granting of the requested permission will not

result in unfair competition to any person firm or corporation oper
ating exclusively in the constwise and intercoastal trade or be preju
dicial to the objects andpolicy ofthe Act

This report shall serve as written permission for thevoyage
5 M A
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No S 81

PRUDENTIAL STEAMSHIP CORPORATION APPLICATION FOR OPERATING
DIFFERENTlALSunSIDY ON TRADE ROUTE No 10

Submitted November 16 1959 Decided December 28 1959

The present service on Trade Route No 10 by vessels of United States registry

is inadequate within the meaning of section 605 c of the Merchant Marine

Act 1936 as amended and in the accompl1shmentt of the purposes and policy
of the Act additional vessels of United States registry should be operated
thereon

Section 605 c of the Merchant Marine Act 1936 as amended does not interpose

a bar to the granting of an operating differential subsidy contract to Pruden

tial Steamship Corporation for the operation of vessels on Trade Route No

10 betwen North Atlantic ports and ports in the Mediterranean Sea Black

Sea Portugal Spain south of Portugal and Spanish and French Morocco

Francis T Greene for applicant
Oarl S Rowe and Ja7rles D Simpson for American Export Lines

Inc and Warner W Gardner for American President Lines Ltd

interveners

Robert B Hood Jr as Public Counsel

REPORT OF THE BOARD

CLARENCE G MORSE Ohairman BEN H GUILL Vice Ohairman

THOS E STAKEM Jr Member

By THE BOARD

By application dated November 26 1958 as amended February 25

1959 Prudential Steamship Corporation Prudential or applicant
seeks an operating differential subsidy for a minimum of 20 and a

maximum of 32 sailings a year on Trade Route No 10 North Atlan

tic ports ports in the Mediterranean Sea Black Sea Portugal pain
south of Portugal and Spanish and French Morocco Pursuant to

section 605 c of the Merchant Marine Act 1936 the Act hearing
on the application was held by an examiner American Export
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Lines Inc Export and American President Lines Ltd APL

intervened 1

The examiner found that 1 Prudential is operating an existing
service on Trade Route No 10 the route 2 the present service on

the route by vessels of United States registry is inadequate and in the

accomplishment of the purposes and policy of the Act additional ves

sels of United States registry should be operated thereon and 3

section 605 c of the Act does not interpose a bar to the granting ofan

operating differential subsidy to Prudential Exceptions were filed

by Export and replies thereto were filed by applicant and by APL

There was no oral argument Our conclusions agree in general with

therecommendations of the examiner
i

Incorporated in New York in 1933 Prudential engaged in world

wide shipping principally in the tramp trades Wltil World 1Var II

utilizing United States flag vessels Following the termination of

the war Prudential inaugurated a regular liner service on the route

which has continued to the present Its fleet is composed of five AP 2

vessels three owned and two chartered Two vessels of similar type
have been purchased recently to replace the chartered units In the

main applicant has offered fortnightly sailings with a turnaround of

approximately 63 days 2

SERVICE ON THE ROUTE

Applicant had 18 sailings in 1954 19 in 1955 23 in 1956 30 in 1957

and 23 in 1958 or a yearly average of 22 3 sailings Deducting two

sailings in 1956 and one in 1957 which lifted full bulk or military
cargo the average was 22 sailings a year One of the sailings for

1958 departing from New York on December 31 called at Norfolk
on January 2 1959

During 1958 there were eight United States flag operators regu

larly serving the route either exclusively or as part of other services

Export the predominant carrier accounted for 130 outbound sailings
distributed among its various services out of a total of 325 outbound

sailings by United States flag vessels during 1958 Foreign flag ves

sels made 439 outbound sailings in that year which was 95 over the

total for 1957 The liner commercial cargo in long tons moving
outbound and inbound on the route between 1954 and 1958 the per

centage thereof handled by United States flag vessels and the percent
age thereof handled by Prudential are set out in table I

1 Export serves the area with four of its services APL serves th area inbound only
with Its round the world vessels

Includes repair days

5 F M lt



760 FEDERAL MARITIME BOARD

TABLE I

Outbound Inbound
Percent
U S in

and out Tons Percent Percent Tons Percent Percent
U S Prudential US Prudential

1954 n
h n h 42 1385 654 40 1 2 6 774 949 45 6 1 4

1955 n 46 1608 230 43 8 3 0 833 022 50 5 2 0
1956

ho 49 1 681 093 48 2 3 7 884 152 51 1 6 5
1957 n 44 1 572 289 42 0 3 8 868 430 49 5 7 7
1958

n 40 1 405 436 34 6 4 7 882 534 49 2 12 8

Between 1954 and 1958 a total of 3 836 837 long tons ofdefensecargo
moved outbound on United States flag liner vessels which was 16 1

percent of their total carryings Prudential handled 367 155 tons of
defense cargo during the period or 26 percent of its outbound

carrylngs
Table II shows clearly that a large volume of commercial cargo

moved on the route on other than liner vessels between 1954 and 1958

TABLE II

Outbound inbOund

Tons Percent U S Tons Percent US

1954 5 760 089 14 8 359 739
n

ii1955 9 008 167 9 5 515 090
1956 n 11 508 089 6 4 531 265 16
1957 n n

u
n 13 400 779 8 8 366 134 5 5

1958 9 283 751 5 420 644 6 15

Vessel space utilization on the route during 1958 outbound and or

inbound of applicant of Export s Mediterranean freight and Alex

andria express services and of APL appears in table III The figures
for the otherUnited States flag operators are not shown in the record

TABLE III

Outbound Inbound

Bale cubic Free space Bale cubic Free space
capacity capacity

Prudential n 10 591 964 8 5 11 499 047 41 6
49 209 140 9 7 50 052 696 33 3

17 206 952 14 3

DISCUSSION AND CONCLUSIONS

Ewisting service Prudential s average of 22 sailings a year be

tween 1954 and 1958 which continued on the same general level up
to the time of hearing constitutes an existing service under section

605 c of the Act Prudential maintains however that the requested
5 F M B
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maximum of32 sailings a year would reasonably accord with its pres
ent operation In view of our findings with respect to inadequacy
infra we need not discuss this contention further States Marine

Oorp Subsidy Tricontinent Etc Services 5 F MB 537 1959
We are therefore not concerned with the issue of undue advantage or

undue prejudice American President Lines Oalls Rowrui the
WO1ld Service 4 F MB 681 1955 States Steamship Co Subsidy
Pacific Coast Far East 5 F M B 304 1957

While not objecting to the subsidization of applicant to the extent
of its existing service Export opposes a subsidy to the fullgeographi
cal area requested contending that applicant has not been serving the
entire range of ports on the route which it could not do with five
vessels Having itself filed an application for operating differential

subsidy on the route Docket No S 98 APL considers that it is
neither proper nor feasible to confine the theory of existing service to

the particular ports at which an applicant has called with some fre

quency during a given period Inview of our findings with respect to

adequacy no further discussion of these positions is necessary

Adequacy of service Prudentials share of the outbound traffic on

the route has increased respectably since 1954 it has increased more

noticeably in the inbound trade Applicant thus has impromd its

position whileUnited States flag participation as a whole has declined

United States flag participation in the outbound carryings has
de

creased from a high of 48 2 percent in 1956 to 34 6 percent in 1958

Participation in the inbound movement remains at about 50 percent
United States flag participation as a whole on the route has been con

sistently below 50 percent Ithas declined since 1956 when it reached

49 percent the highest during theyears ofrecord to 40 percent in 1958

a drop of almost nine percent In that year Prudential had its high
est participation4 7 percent outbound and 12 8 percent inbound
In the heavy movement of commercial cargo outbound on other than

liner vessels United States flag participation decreased from a high
of 14 8 percent in 1954 to a low of 5 percent in 1958 whereas the paItic
ipation inbound decreased from a high of 174 percent in 1955 to 5 5

percent in 1957 and 6 5 percent in 1958 During 1958 an unfavorable

year in the foreign trade Export had free space outbound of only
9 7 percent for Prudential it was only 8 5 percent Exports states
however that some of its tonnage was laid up in 1958 because of the
decline in business

Although Export contends that consideration should be given to

nationalistic pressures currency problems and nonconference foreign
flag competition on the route which effectively prevent United States
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flag vessels from obtaining a larger share of the available cargo these

are insufficient reasons to block the efforts ofUnited States flag opera
tors toimprove their position Moreover the record does not justify
the conclusion that any additional cargo which Prudential might
secure would be taken solely from the other United States flag
operators

The record fully supports the conclusion that United States flag
service on the routeis inadequate The result would be even more true

if Prudential s participation be excluded We find that the route

is not adequately served by vessels of United States registry and that
in furtherance of the purposes and policy of the Act additional United
States flag vessels should be operated thereon We conclude there
fore that section 605 c does not interpose a bar to the award of an

operating differential subsidy to Prudential for service on the route

It is noted that Prudential has applied for a maximum of 32 an

nual sailings We have stated many times that the favorable section

605 c determination does not in itself result in the award of sub dy
Matson Orient Line Inc Subsidy Route 1 5 F MB 410 1958
In States Manne Oorp Subsidy TricontVnent Etc SerVwes

5 F MB 739 742 1959 we specifically stated that minima maxima

sailingspreads requested in the application will be scrutinized
under other sections of the Act Thus in the instant case despite a

finding of inadequacy and the conclusion that the provisions of sec

tion 605 c of the Act do not interpose a bar to the award of the sub

sidy here requested any contract offered Prudential shall reflect the

provisions of the remainder of the statute due regard being had for

applicant s ability to provide the service with its present and or

future vessels
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No S 57 SUB No 4

STATES MARINE LINES INC APPLICATION UNDElt SECTION 805 a

Swbmittell January4 1960 Decided February 4 1960

States Marine Lines Inc granted written permission under section 805 a of the

Merchant Marine Aot 1936 as amended permitting continuance in the event
an operating differential subsidy is awarded States Marine Lines Inc of

theoperation of the SS Texan a tanker owned by Oil Transport Incorpo
rated an affiliate of States Marine Lines Inc in the transportation of

chemicals petro chemicals and lubricating oil in domestic commerce between

U S Pacific ports on the one hand and U S Gulf and Atlantic ports on the
other since granting of the permission found 1 not to result in unfair

competition to any person firm or corporation operating exclusively in the
coastwise or intercoastal service and 2 not to be prejudicial to the Objects
and policy of the Merchant Marine Act 1936 as amended

Elkan Turk George F Galland and Robert N Kharasch for

applicant
Robert J Blackwell as Public Counsel

INITIAL DECISION OF C B GRY EXAMINER

By application dated November 6 1959 States Marine Lines Inc
seeks written permission of the Federal Maritime Board under Section
805 of the Merchant Marine Act 1936 as amended l to permit the
continuance in the event the Board awards an operating differential

subsidy to States Marine Lines Inc 2 of the operation of the SS Terean

a tanker owned by Oil Transport Incorporated an affiliate of States
Marine Lines Inc in the transportation of chemicals petro chemicals
and lubricating oil in domestic commerce between U S Pacific ports

In the absence of exceptions thereto by the parties and upon notice by the Board
the initial decision became the decision of the Board on the date shown section 8 a of
the Administrative Procedure Act and Rules 13 d and 13 h of th Board s Rules of
Practice and Procedure

1Section 805 a Is set forth in Appendix A hereto
2For which applications are pending in Dockets No 8 r7 8 57 Sub No 1 and No

S57 Sub No 2
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on the one hand and U S Gulf and Atlantic ports on the other

Notice of hearing was published in the Federal Register of Decem

ber 18 1959 and hearing was held before an examiner on January 13

1960 There wereno petitions to intervene and no one appeared in

opposition to the application
Global Bulk Transport Corporation owner ofone half of the stock

of States Marine Lines Inc also owns one half of the outstanding
capital stock of Oil Transport Incorporated a Delaware corporation
which owns the SS Texan This is a steel tanker which was con

verted from a C4 type dry cargo vessel and subsequently purchased
by Oil Transport Incorporated in 1956 After further conversion for

the carriage of bulk liquids in special compartments it was chartered

in February 1957 to Joshua Hendy Corporation owner of 50 of

the stock of Oil Transport Incorporated under a 10 year bareboat

charter With its numerous tank compartments of various sizes and

capacities andspecial piping and pumping arrangements it is equipped
to and continuously since February 1957 has been carrying various

liquid commodities 3 shipped in bulk between all U S Pacific ports
and U S Gulf and Atlantic ports

As a subsidized carrier States Marine Lines Inc could not divert

cargo from this intercoastal operation because its vessels are nqt

equipped for the carriage of liquid commodities in bulk Further

more U S Coast Guard regulations prohibit standard dry cargo ships
carrying such inflammable commodities in bulk No exclusively
domestic operator in the intercoastal trade has objected to continuation

of the Texan s operation
On this record it is found that granting of the requested permission

will not result in unfair competition to any person firm or corporation
operating exclusively in the coastwise or intercoastal s vice or be

prejudicial to the objects nd policy of the Act

This report shall serve as such written permission in the event

an operating differential subsidy is awarded States Marine Lines Inc

3 Xylene and paraxylene tOluene various alkylates propylene methyl Isobutyl ketone
isopropanol acetate butyl acetate and vinyl acetate acetone isopropanol methanol ben

zene methyl amyl acetate ethylene glycol lubricating oil and similal commodities
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ApPENDIX A

Section 805 a

It shall be unlawful to award or pay any subsidy to any contractor under

authority of title VI of this Act or to charter any vessel to any person under

title VII of this Act if said contractor or charterer or any holding company

subsidiary affiliate or associate of such contractor or charterer or any officer

director agent or executive thereof directly or indirectly shall own operate
or charter any vessel or vessels engaged in the domestic intercoastal or coast

wise service or own any pecuniary interest directly or indirectly in any person

or concern that owns charters or operates any vessel or vessels in the domestic

intercoastal or coastwise service without the written permission of the Com

mission Every person firm or corporation having any interest in such appli
cation shall be permitted to intervene and the Commission shall give a hearing
to the applicant and the intervenors The Commission shall not grant any

such application if the Commission finds it will result in unfair competition to

any person firm or corporation operating exclusively in the coastwise or inter

coastal service or that it would be prejudicial to the objects and policy of this

Act Provided That if such contractor or other person above described or a

predecessor in interest was inbona fide operation as a common carrier by water

inthe domestic intercoastal or coastwise trade in1935 over the route or routes

or in the trade or trades for which application is made and has so operated
since that time or if engaged in furnishing seasonal service only was in bona

fide operation in 1935 during the season ordinarily covered by its operation

except in either event as to interruptions of service over which the applicant

or its predecessor in interest had no control the Commission shall grant such

permission without requiring further proof that public interest and convenienc

will be served ty such operation and without further proceedings as to the

competition in such route or trade

If such application be allowed it shall be unlawful for any of the persons

mentioned in this section to divert directly or indirectly any moneys property
or other thing of value used in foreign trade operations for which a subsidy is

paid by the United States into any such coastwise or intercoastal operations
and whosoever shall violate this provision shall be guilty of a misdemeanor
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MARITIME ADMINISTRATION

No 8107

MOORE McCORMACK LINES INC ArPLIcATION UNDER

SECTION 805 a

Submitted AprU 1 1960 Decided April 1 1960

Moore McCormack Lines Inc granted written permission under section 805 a

of the Merchant Marine Act 1936 as amended for its vessel the SS Monnac

1ide presently under time charter to States Marine Lines Inc to engage
in one intercoastal voyage carrying a full cargo of lumber and or lumber

products from North Pacific ports to North Atlantic ports commencing on or

about April 9 1960 since granting of the permission found 1 not to result

in unfair competition to any person firm or corporation operating exclu

sively in the coastwise or intercoastal trade and 2 not to be prejudicial to

the objects and policy of the Act

IraL Ewe1 s for applicant
Robert E Mitchell Edward Aptaker and Robert B Hood Jr as

Public Counsel

RJJPORT OF TIlE MARITDIE ADMINISTRATOR

By IHE MARITIME AD nNISTRATOR

Moore McCormack Lines Inc filed an application for written

permission under section 805 a of the Merchant Marine Act 1936 as

amended 46 D S C 1223 the Act for its vessel the SS Mormac

guide presently under tinw charter to States Marine Lines Inc

States Marine to engage in one intercoastal voyage carrying a full

cargo of lumber and or lumber products commencing at North

Pacific ports on or about April 9 1960 for discharge at North Atlantic

ports Notice of heaTing was published in the Federal Register of

March 26 1960 25 F R 2603 No one appeared in opposition to

the granting of the application
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States larine as charterer of the illOJ Jnacguide conducts an east
bound intercoastal himber service It has bookings ofapproximately
six to seven million feet of lmnber and lumber products but has been
unable to obtain any other suitable vessel for thisApril sailing Fur
thermore the sailing of the ftyJormacguide would not increa se the
normal pattern of scheduling in States Marine s eastbound inter
coastal service
It is found that the granthlg of the requeted permission will not

result in unfair competition to any person firm or corporation oper
ating exclusively in the coastwise or intercoastal trade or be

prej udicial to the objects and policy of the Act
This report shall serve as written permission for the voyage
I M A



ORDER

At a Session of the FEDERAL MARITIME BOARD held at its

office in Washington D C on the 7th day of April A D 1960

No S 73

VATERMAN STEAMSHIP CORPORATION ApPLICATION FOR OPERATING
DIFFERENTIAL SUBSIDY

RULING ON ApPEAL FROM EXAMINER S RUJING DENYING INTERVENER S

MOTION TO DISQUALIFY PUBLIC COUNSEL

On June 16 1959 interveners Alcoa Steamship Company Inc and

Bull Insular Line Inc moved 1 to strike that portion beginning
with the second paragraph on page 1 through the end of the second

full paragraph on page 3 of Public Counsels reply of June 3 1959

which opposed their motion to dismiss Waterman s application for

sAction 805 a permission for Pan Atlantic Steamship Corporation
to operate in the domestic Puerto Rican trade and 2 to disqualify
Public Counsel from further participation in the section 805 a

proceeding as Public Counsel
As grounds for their motion interveners assert that during the

course of hearings they subpoenaed the Comptroller of the Federal

Maritime Board and Maritime Administration Mr Nichols to

elicit certain information and that Public Counsel objected to Mr

Nichols testifying not as Public Counsel but as attorney for Mr

Nichols They contend that this representation by Public Counsel
of the Admjnistration s Comptroiler makes him an advocate for a

particular partisan interest and that thereafter in this same proceed
ing he cannot represent the public interest because of this alleged
conflict of interest

Public Counsel did not object to the issuance of a subpoena Mr

Nichols appeared and was duly sworn by the examiner counsel for

interveners asked the Comptroller a question and Public Counsel

objected thereto on the grounds that it was outside the scope of the
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proceeding was speculative and cOunsel for interveners had no stand

ing to ask the question counsel for Vaterman also objected to the

comptroller answering the question the examiner ruled that the

question proposed appears to be outside the scope of the hearing and
not relevant and on August 4 1959 the examiner denied interveners
motion to disqualify Public Counsel assigning reasons therefor

On August 7 1959 interveners appealed from the exarniner s ruling
denying the motion to disqualify Public CounseI alleging that the
examiner did not decide or even mention the issue which they stated
is whether Public Counsel can properly appear as an advocate for
a particular partisan interest and thereafter in the sa me proceeding
seek again to represent tl e public interest

By order dated September 8 1959 the BoaTd rejected the appeal
stating that since the appeal related to that portion of the proceeding

whicJ1 is still in the hearing stage before an examiner and that since
the examiner had not referred the matter to the Board for

determina
tion the appeal was not properly before the Board and its merits
cannot now be considered

By letter dated April 4 1960 interveners attorney requested that
the Board prior to oral argument on exceptions to the examiner s

recommended decision on the merits pass on their motion to dis

qualify Public Counsel
It is clear that Public Counsel objected to the questioning of the

Comptroller on the grounds that the questions propounded and those
to be propounded to WIre Nichols were outside the scope of the pro
ceedings and were speculative and that counsel for interveners had
no standing to ask them

Certainly it is the proper function of an atto111ey to object in a

proceeding such as this to questions on the ground of irrelevancy
As we understand the argument of interveners they contend that if
a witness is an employee of the Maritime Administration the activities
ofPublic Counsel in objecting to questions indicate partisanship and
that thereafter Public Counsel may not in the same proceeding seek
again to represent the public interest asserting that Parties in pro
ceedings such as these have a right to be free fronl the possibility
that Public Counsels analysis or conclusions qua Public Counsel may
even subconsciously reflect the position he took as an advocate We
assume that interveners would not object to Public Counsel objecting
to testimony by a witness other than a member of the Maritime
Administration or Federal Maritime Board staff We are unable to
see how Public Counsels objection to testimony by a member of the
Board s staff makes him an advocate of a position any more than if
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he objected to the testimony of someone other than a member of the

Board s staff If the position of counsel for interveners is that any
time Public Counsel objects to a person testifying on the grounds
of elevancy he becomes an advocate and therefore must be disquali
fied we disagree Moreover Mr Nichols has no personal interest

in this proceeding and even if Public Counsel raised objections on

his behalf there could be no conflict of interest on the part of Public

Counsel1

Now therefore For the foregoing reasons among others llJld upon
consideration of the motion and the memorandum in support thereof

and the reply thereto

It is ordered That the motion be and it is hereby denied

By the Board

Sgd JAMES L PIMPER

Secretary
1 In addition the General Counsel of the Federal Maritime Board Maritime Administra

tion was present as the attorney for Mr Nichols wh nthe question of Mr Nichols testify
ing was considered and ruled 011 by the examiner

5 F fB



FEDERAL MARITIME BOARD

No 8 73

WATERMAN STEAMSHIP CORPORATION APPLICATION FOR OPERATING
DIFFERENTIAL SUBSIDY

Submitted December 1 1959 De ed April 11 1960

Waterman Steamship Corporation is operating an existing service on Trade

Route No 21 to the extent of 20 sailings annually and section 605 c of

the Merchant Marine Act 1936 as amended is not a bar to the award of

subsidy to it forthis service

The present service provided by vessels of United States registry on Trade
Route No 21 is inadequate within the meaning of se tion605 c of the

Merchant Marine Act 1936 as amended and in the accomplishment of the
purposes and policy of the Act additional vessels of United States registry
should beoperated thereon

Section 605 c of the Merchant Marine Act 1936 as amended does not interpose
a bar to the granting of an operating differential subsidy contract to Water

man Steamship Corporation for its proposed service on Trade Route No 21

including monthly top off calls at North Atlantic ports
Waterman Steamship Corporation is operating an existing service on Trade

Route No 22 to the extent of 23 annual sailings and section 605 c of the

Merchant Marine Act 1936 as amended is not a bar to the award of subsidy
to itfor this service

The present service provided by vessels of United States registry on Trade Route
No 22 is inadequate within themeaning of section 605 c of the Merchant
Marine Act 1936 as amended and in the accomplishment of the purposes
and policy of the Act additional vessels of United States registry should be

operated thereon

Section 605 c of the Merchant Marine Act 1936 as amended does not interpose
a bar to the granting of an operating differential subsidy contract to Water

man SteamShip Corporation for its proposed service on Trade Route No 22

including twelve California top off calls annually
Waterman Steamship Corporation is not operating an existing service between

the Far East to the North Atlantic within the meaning of section 605 c of
the Merchant Marine Act 1936 as amended The present service provided
by vessels of United States Registry on Trade Route No 12 inbound is

inadequate and in the accomplishment of the purposes and policy of the
Act additional vessels of United States registry should be operated thereon

Section 605 c of the Merchant Marine Act 1936 as amended does not interpose
a bar to the granting of an operating differential subsidy contract to Water
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man Steamship Corporation for the operation of vessels on the service

described intheparagraphnext above

Waterman Steamship Corporation is operating an existing service on Trade

Routes Nos 29 and 30 now Trade Route No 29 to the extent of 24 sailings

annually and section 605 c of the Merchant Marine Act 1936 as amended

is not a bar to the award of subsidy to it for this service

The service provided by vessels of United States registry on Trade Routes Nos

29 and 30 now Trade Route No 29 is adequate and section 605 c of the

Merchant Marine Act 1936 as amended is a bar to the award of subsidy
for the operation of vessels on such service in excess of the existing service

set forth inthe paragraph next above

Waterman Steamship Corporation is not operating an existing service on the
U S North Atlantic Continent service Trade Routes Nos 7 8 and 9

within the meaning of section 605 c of tbe Merchant Marine Act 1936 as

amended The present service by vessels of United States registry on Trade

Routes Nos 7 8 and 9 is inadequate within the meaning of section 605 c

and in theaccomplishment of the purposes and policy of the Act additional

vessels of United States registry should be operated thereon

Section 605 c of the Merchant Marine Act 1936 as amended does not interpose
a bar to the granting of an operating differential subsidy contract to Water

man Steamship Corporation for the operation of additional vessels on Trade

Routes Nos 7 8 and 9

Sterling F Stoudenmire Jr Donald Macleay Harold E Mesirow

and WarrenPrice Jr for applicant
Russell T Weil Robert E Kline Ronald A Oapone for United

States Lines Company Odell Kominers and J Alton Boyer for Lykes
Bros Steamship Co Inc and Pacific Far East Line In Vern

oountryman and Warner W Gardner for American Mail Line Ltd

and American President Lines Ltd George F Galland and Herman

Goldman for States Marine Corporation States Marine Corporation
of Delaware and Isthmian Lines Inc Thomas J White and Alan

Wohlstetter for City ofPortland Commission ofPublic Docks Willis

R Deming and Alvin J Rockwell for Matson Orient Line Inc John

Mason for Bloomfield Steamship Company and Vincent F Kilborn

1 1for Alabama State Docks Department interveners
Edward Schmeltzer Edward Aptaker and Robert E Mitchell as

Public Counsel
REPORT OFTHE BOARD

CLARENCE G MORSE Ohairman and THos E STAKEM Jr
Vice 0hairman

By THE BOARD

Waterman Steamship Corporation Waterman or applicant filed

on January 30 1957 an application for operating differential subs dy
covering the following four services 1

1Waterman also flIed an appllcatlon on Aprll 2 1957 tor permission to ontlnne by
related companles various services tn the domestic trade The present report deals only
with the appllcatlon tor operalting dlllerenttal subsidy
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1 U S Gulf UK and Continent between U S ports Key
West to Mexican border and ports in the United Kingdom
Eire and continental Europe north of Portugal with the privi
lege of calling approximately one sailing per month outbound
only at North Atlantic ports for cargo destined to continental

Europe north of Portugal but not including Baltic and Scan

dinavian ports 30 to 42 sailings per year
2 Gulf California Far Eastwestbound from U S ports

Key West Mexican border via Panama Canal completing at

California ports to Far East Japan Formosa the Philippines
and the Continent ofAsia from Union ofSoviet Socialist Repub
lics to Siam inclusive eastbound from Far East to U S At
lantic and Gulf ports 18 to 30 sailings per year

3 Pacific coast Far East between California Washington
and Oregon ports and ports in the Far East with approximately
one sailing per month last from California ports and one sailing
per month last from Washington and Oregon ports the third

monthly sailing usually calling at both California Washington
and Oregon ports alternating each month the last call at such

areas30 to 42 sailings per year
4 U S North Atlantic Continent between U S ports Maine

Virginia inclusive and ports in continental Europe north of

Portugal but not including Baltic and Scandinavian ports
18 to 30 sailings per year

These services involve many essential trade routes The Gulf
United Kingdom Continent service plies Trade Route No 21 and the

proposed North Atlantic top off in connection therewith serves Trade
Routes Nos 7 8 and 9 Nos 7 8 and 9 also are involved in the pro
posed North Atlantic Continent service The Gulf Far East service

traverses Trade Route No 22 and the California top off of that
service involves Trade Route No 29 2 The inbound Far East North
Atlantic segment of the Gulf Far East service involves Trade Route
No 12 Finally the Pacific coast Far East service falls within Trade
Routes Nos 29 and 30 now TR 29

The following parties intervened Lykes Bros Steamship Com
pany Inc Lykes operating on Trade Routes TR Nos 21 and 22
Pacific Far East Line Inc PFEL operating on TR No 29 Amer
ican President Lines Ltd APL and American Mail Line Ltd

AML respectively operating on TR Nos 29 and 30 United States

J Prior to April 9 1959 CaUtornla pollts were on Trade Route No 29 and Pacific North
west ports were on Trade Route No 30 By notice dated April 9 1959 the Maritime
Adm1n1strator relWlned Trade Route No 29 to Include U S Pac11lc Northwest ports
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Lines Company USL operating on TR Nos 7 8 9 and 12 Some

interveners withdrew 3 others presented no evidence 4

Hearings were held before an examiner between October 28 1958

and April 9 1959 In his recommended decision the examiner con

cluded and found

1 On Trade Route No 21 Waterman is operating an existing
service on the U S Gulf UK and Continent service within the

meaning of section 605 c of the Merchant Marine Act 1936 the

Act as amended to the extent of twenty sailings annually and

section 605 c of the Act is not a bar to the award

2 The effect of the granting of an operating differential sub

sidy contract to Waterman for the service referred to in para
graph No 1 above including monthly top off calls at North

Atlanticports would not be to give undue advantage or be unduly
prejudicial as between citizens of the United States in the opera
tion of vessels in competitive services routes or lines

3 The present service provided by vessels ofUnited States reg

istry on the services routes or lines encompassed in paragraph 1

above is inadequate within the meaning of section 605 c and

in the accomplishment of the purposes and policy of the Act

additional vessels of United States registry should be operated
thereon

4 Section 605 c does not interpose a bar to the granting of

an operating differential subsidy contract to Waterman for its

proposed operation of vessels in the U S Gulf U K Continent
service including the monthly top off calls at North Atlantic

ports
5 On Trade Route No 22 Waterman is operating an existing

service on the U S Gulf California Far East service as defined

by the Maritime Administrator within the meaning of section

605 c

6 The effect of the granting of an operating differential sub

sidy contract to Waterman for the service described in paragraph
No 5 above including the California top off calls to the full x

tent of theservice provided would not be to give undue advantage
or be unduly prejudicial as between citizens of the United States

in the operation of vessels in competitive services routes or lines

a Isthmian Lines Inc States Marine Corporation 8JJ1d States Marine Corporation of

Delaware
Matson Orient Line Inc Alabama State Docks Department and Bloomfield Steamship

Company intervened and appeared at the prehearlng conference but thereafter made no

further appearance and submitted no traffic data or testimony It may th refore be

assumed that Bloomfield does not oppose the appllcatloIII PFEL falled to furnish any of

the material agreed to at the prehearing conference or required by the prehearlng order
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7 The present service provided by vessels of United States

registry on the services routes or lines encompassed in paragraph
N o 5 above is inadequate within the meaning of section 605 c

and in the accomplishment of the purposes and policy of the Act

additional vessels of United States registry should be operated
thereon

8 Section 605 c does not interpose abar to the granting of an

operating differential subsidy contract to Waterman for its pro

posed operation of vesself in the U S Gulf Oalifornia Far East

service including its California top off calls to the full extent

ofthe service provided
9 On Trade Route No 12 Waterman is not operating an exist

ing service between the Far East and the North Atlantic within

themeaning of section 605 c

10 The present service by vessels of United States registry be

tween the Far East and the North Atlantic is inadequate and in

the accomplishment of the purposes and policy of the Act the

additional service proposed by Waterman should be permitted
11 Section 605 c does not interpose a bar to the granting of

an operating diflerential subsidy contract to Waterman for the

operation of vessels on the service described in paragraph No 9

above

12 On Trade Routes Nos 29 and 30 now TR 29 Waterman

is operating an existing service on the Pacific coast Far East

service within themeaning ofsection 605 c

13 The effect of the granting of an operatingHdifferential suh

sidy contract to Waterman for the service described in paragraph
No 12 above would not be to give undue advantage to applicant
or be unduly prej udicialto any intervener

14 The present service provided by vessels of United States

registry m the services routes or lines encompassed in paragraph
No 12 above is adequate

15 Section 605 c does not interpose a bar to the granting of

an operating diflerential subsidy contract to Waterman covering
its existing service described in paragraph No 12 above Appli
cant sjroposed additional service is barred however by section

605 c

16 On Trade Routes Nos 7 8 and 9 Waterman is not operat@
ing an existing service on the U S North Atlantic Continent serv

ice within themeaning ofsection 605 c

17 The present service by vessels of United States registry is

inadequate for the routes described in paragraph No 16 above
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within the meaning of ction 605 c and in the accomplishment
of thepurposes and policy of the Act additional vessels of United
States registryshould beoperated thereon

1R Section 605 c does not interpose a bar to the granting of

an operating differential subsidy contract to Waoorman for the

operation of additional vessels on the routes described in para

graph No 16 above

Exceptions to the recommended decision nd replies thereto were

filed and oral argument was heard Exceptions and proposed find

ings not discussed in this report nor reflected in our findings have

been considered and found not justified by the facts or not related to

material issues in this proceeding

APPLICANT S OPERATIONS

Waterman organized in 1919 with its principal headquarters in

Mobile Alabama has operated United States flag vessels in the for

eign commerce of the United States during the past 40 years It has

no operating differential subsidy contract It owns 27 C 2 vessels

all acquired prior to 1950 25 of which are operated in foreign com

merce and two in the Gulf Puerto Rico trade by a subsidiary
Except during vVorld War II applicant s Gulf Far East servIce

has been operated since 1939 its Gulf United Kingdom Continent

service since 1919 and its Pacific coast Far East service since 1949

A direct Atlantic coast Continent service was operated from 1946
to late 1953 when the carryings were limited to military cargoes as

a top off operation in conjunction with the Gulf United Kingdom
Continent service Top off calls have been made each year at Cali

fornia ports in connection with the Gulf Far East service

With the exception of the Far East Atlantic service on Trade Route

No 12 5 proposed in conjunction with the Gulf Far East service

applicant s operations over all of its services have been predominantly
outbound Under subsidy unless otherwise required by the Board

applicant desires to continue to operate its outbound services in rea

sonable conformity with its past operations except for possibly more

frequent calls at certain loading and discharging ports InboWld
service also would be provided on all the routes

In the Gulf Far East service applicant would continue to load

at Gulf ports stop off at a single California port and proceed to

the Far East it prefers to limit calls to ports in the northern half

Not commenced until 1958 after the flllng of the present application
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of the Far East On return voyages as has been the case since 1958

applicant s vessels would return to Atlantic ports over Trade Route

No 1 with cargo for the Atlantic and thence to the Gulf

In the GulfUK Continent service the vessel would load at Gulf

ports and except for the privilege of calling one sailing per month

for top ofts at North Atlantic ports would proceed directly to Atlantic
Continent and U K ports A regular inbound service also would

be furnished

The Pacific coast Far East service would continue to serve both

California and Pacific Northwest ports Calls would be made at

each area last on every other voyage and the third sailing would

alternate between such areas Unless otherwise required calls in the

Far East would be confined to the northern half An inbound service

would be provided but applicant has stated it would return in ballast

if required to do so

The Atlantic Continent service would operate on approximately a

fortnightly basis between U S Atlantic ports and Atlantic Continent

ports such service to be supplemented by the Atlantic top off service

on a privilege basis once a month in connection with the Gulf Conti

nent service

This report is limited to the application for operating differential

subsidy as it relates to section 605 c of the Act If the proposed
service is not an existing one within the meaning of that section

we must determine under the first part that the existing service by
United States flag vessels is inadequate in order to enter into a sub

sidy contract If however the proposed service is an existing one

then the second part of the section is controlling and a finding of

inadequacy of United States flag service is not a requirement unless

we find that the effect of awarding a subsidy contract wquld be to

give undue advantage or be unduly prejudicial as between citizens

ofthe United States

Gulf U K and Oontinentservwe Trade RouteNo l Applicant
claims an existing service over this route to the extent of at least 26

sailings per year Table Isets forth the sailings on which at least

four tons of general cargo were carried for the four year period
prior to the filing of the application a period which the Board hereto

fore has held to be a reasonable one in which to measure an existing
service Lykes Bros S S 00 Inc Increased Sailings Route

4F MB 455 461 1954

Bee appendb
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TABLE I Applicant s eaJi8ting service on TR 21 outbound Gulf U K and
Oontinent

Loading calls at 1953 1954 1955 1956 Average

GuIt u u

19 29 11 21

Set forth in table II is applicant s existing service on Trade Route

No 21 inbound for the four year period 1953 through 1956

TABLE II Applicant s eaisting service on TR 21 inbound

Discharge calls at 1953 1954 1955 1956 Average

Gulf u
19 28 7 1 13 7

As may be seen from the above tables applicant s service inbound

has been less frequent than outbound Trade Route No 21 however

is predominantly an export trade In 1957 2 983 100 tons of liner

commercial cargo moved outbound as compared with only 686 700

tons inbound Under such circumstances we will judge applicant s

existing operation on thebasis of its outbound service States Marine

Oorp Subsidy Tricontinent Etc Servwes 5 F MB 537 548 1959

In order to qualify as an existing service an operation must have

bee in reasonable general accord with the proposed subsidized

service Isbrandtsen 00 Inc Subsidy E B RolJlJtd the World 5

F MB 448 1958

The proposed North Atlantic top offs are not in reasonable general
accord with applicant s operation on this route for the period of record

Sailings from the GulfofEurope usually topped off at North Atlantic

ports but lifted military cargo exclusively A service confined to

military cargo to the complete exclusion of all commercial cargo will

not be considered as a part of an existing service States Marine

Oorp supra
While Watermancontends that the examiner erred in his conclusion

with respect to its existing service on Trade Route No 21 insofar as

ports in the Gulf west of New Orleans and ports in France are con

cerned we believe that such conclusions are supported by the record

Waterman made four calls in 1956 and one in 1957 to but one port in

the area this is not sufficient to justify a finding of existing service
Nor does it appear that the service to France is in reasonable general
accord with the type of berth commercial service required of a sub

sidized operator Until May 1955 applicant called at LeHavre regu

larly and at the other French ports sporadically Its last call at

LeHavre was in June 1955 when it appears to have discontinued all
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service to France from that date until March 1956 when it called at

Saint Nazaire During the remainder of 1956 1Vaterman served

France only infrequently and such service was largely confined to the

military ports of Saint Nazaire and La Palice Since 1956 service

to France has been restricted almost exclusively to the two military
ports

We find that applicant had an existing service within the meaning
of section 605 c of 20 sailings annually between ports in the east

Gulf including and east of New Orleans and ports in Germany
Belgium andthe Netherlands that the effect ofgranting an operating
differential subsidy to Waterman for such service will not be to give
undue advantage or be unduly prejudicial as between citizens of the

United States in the operation of vessels in competitive services

routes or lines and that section 605 c does not interpose a bar to

the award of subsidy to Waterman for such existing Trade Route No

21 service

Subsidy is requested up to a maximum of 42 sailings per year on

Trade Route No 21 between U S ports on the Gulf Key 1Vest to

Mexican border and ports in the United Kingdom Eire and con

tinental Europe Atlantic Spain to North Sea coast of Germany
with the privilege of topping off at North Atlantic ports in the

United States on approximately one sailing per month In order to

determine that section 605 c does not interpose a bar to the award

of subsidy for sailings in excess of the20 existing sailings per year we

must determine under the first part of that section that the present
service by United States flag vessels is inadequate and that in the

accomplishment of the purposes and policy of the Act additional ves

sels should beoperated thereon

Table IIIshows that commercial liner traffic on Trade Route No 21
has substantially increased since 1953 Nonliner cargo has increased

three fold since that date Defense cargo constitutes only a small

part ofthetotal traffic in this trade

TABLE III Gulf U K and Oontinent Trade Route 21 level of traffic tota
outbound traffio

In thousands of long tons

Liner traffic Nonllner traffic Both
Year

Commercial Defense Commercial Defense Commercial Defense

19113 2 480 161 1 613 0 3 093 161
1954 3 072 109 1 696 0 4 768 109
1955 u 2 764 99 3 382 0 6 858 99
1956 u uu 2 828 121 4 378 0 7 206 121
1957 n 2 983 110 4 590 0 7 573 110
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Table IV shows participation in commercial liner traffic on Trade

Route No 21 of all United States flag carriers and of Waterman

separately

TABLE IV Participation of U S fiafJ carriers in liner commerciaZ tr ffic on

trade route 21

In thousands or long tons

United Percent Percent

Total States particl Waterman partici
pation patlon

1953 2 480 999 40 116 5
1954 u 3 072 1 127 37 169 6

1955 n 2 764 939 34 66 2

1956 u 2 828 963 34 134 6

1957 n u nn 2 983 1 167 39 203 7

Witnesses for applicant and for Lykes the only intervener opposing
the award of subsidy on Trade Route No 21 agreed that the in

creasing traffic trend came to ahalt in 1958 when the amount of sulphur
and phosphate offered for shipment decreased They differed as to

whether liner traffic will improve Applicant s witless Chi Ide forecast

a traffic annual increase of 4 percent on the routes to Europe covered

by the application including No 21 His forecast is based upon rapid
world population increases accompanied by corresponding increases

in world commerce larger foreign markets for agricultural products
United Kingdom Eire and western Europe demands for American

grains and fats increases in American foreign investments and tourist

expenditures abroad decreased trade restrictions resulting in in

creased trade of the United States and the development of the Eu

ropean common market which eventually will provide an increase in

trade between the United States and western Europe Mr Cocke of

Lykes testified that the movement of general cargo on Trade Route

No 21 will decrease considerably unless the United States continues

its foreign aid programs in uropean countries that carbon black

plants and synthetic rubber plants have been built recently in England
and France thus reducing the export of these commodities that the

export of automobiles has decreased that the St Lawrence Seaway
will divert cargo from the Gulf that during 1958 1959 cotton exports
were reduced and that tankers have begun to carry an increasing
volume ofgrain outof the Gulf at reduced prices

From the foregoing it appears that the level of future liner traffic

can be fixed at a point not less than the average for the five years of

record or approximately 2 825 000 tons annually This is somewhat

lower than the 1957 level of 2 983 000 tons annually yet it should be

observed that commercial liner traffic has increased 21 percent on this
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service since 1953 and that nonliner cargo has trebled during that

time The average annual outbound liner movement for the five years

of record 1953 1957 was 2 825 000 tons approximately 5112 percent
less than in 1957 As shown above United States flag participation in

outbound liner traffic on Trade Route No 21 has ranged between 34

percent and 40 percent Itwas 40 percent in 1953 34 percent in 1955

and 1956 and 39 percent in 1957 There were 170 Unlted States flag
liner sailings in 1957 compared with 339 foreign flag Interveners

competing with applicant on the route had free cubic space in 1956 in

the aggregate of 2 percent in 1957 8 percent The outbound carry

ings of applicant in 1956 and 1957 could not have been handled by its

United States flag competitors
American flag participation on Trade Route No 21 has been 40

percetlt or less in every year of record Without the services of Water

man it would have been 35 percent in 1953 31 percent in 1954 32 per

cent in 1955 28 percent in 1956 and 32 percent in 1957 Other Ameri

can flag carriers did not have the excess capacity in 1956 and 1957 to

carry the cargo carried by vVaterman

In discussing adequacy of service on Trade Route No 21 in Bloornr

field S S Oo Subsidy Routes 131 and fJl 5 4 F MB 305 318

1953 the Board said that United States flag service must be

deemed inadequate unless dependable United States flag liner sail

ings are available sufficient to carry at least one half of the outbound

commercial cargo that may be expected to move in liner service The

record discloses no reasons to indicate that United States flag partici
pation on the route should be less than the standard of participation
set in 1953 after a careful study of the trade United States flag par

ticipation has been and continues to be inadequate United States

flag liners had good utilization in 1956 when 98 percent of the aggre

gate cubic space was occupied and in 1957 when 92 percent of the

aggregate cubic space was utilized In 1956 there wascapacity of only
one million cubic feet to carry the 115 million cubic feet moved by
Waterman and in 1957 there wascapacity ofonly 5 million cubic feet

to move 16 9 million cubic feet handled by Waterman Applicant s

participation in commercial cargo on the route for all practical
purposes would have been forfeited to foreign lines if applicant had

not been serving thetrade There is no significant source ofadditional

United States flag capacity forthcoming in the foreseeable future on

the route other than the subsidized sailings tVaterman proposes to

make in addition to thenumber actually provided by it in 1957 Water

man asks for a maximum of42 annual sailings or nine more than were

made in 1957 Assuming that the proposed additional sailings will
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have the same capacity per vessel as its 33 sailings had in 1957 the

additional nfne propbsed sailings would have acapacity to carry 71

800 tons of cargo Making all of this capacity available for commer

cial cargo United States flag projected capacity including the 42

Waterman sailings becomes 1 346 000 tons and this in turn represents
48 percent of the projected liner commercial traffic which is short of

bringing future American flag participation to 50 percent of liner

commercial cargo
We find and determine that service on Trade Route No 21 is inade

quate and that in the accomplishment of the purposes and policy of the

Act additional vessels should be operated thereon

Lykes excepts to the examiner s finding of no undue prejudice to it

contending that it will be prejudiced by the dilution of available

general cargo and by the top off calls in the North Atlantic In view

of our finding that additional United States flag vessels should be

operated on this route in order to accomplish the purposes and policy
of the Act the carriage of a substantial portion of our foreign com

merce a route found to be inadequately served by United States flag
vessels we see no merit to Lykes exception Obviously Lykes
receiving a subsidy cannot object to competition from another sub

sidized operator on a route inadequately served by United States flag
vessels Vith respe ct to top offs Lykes calls direct from the Gulf on

both Trade Routes Nos 21 and 22 and since Waterman in topping off

will not be offering as direct or fast a service to Gulf shippers and the

full reach of Waterman s vessels will not be available on berth in the

Gulf we fail to see that there would be undue prejudice to Lykes or

that the top ofts would result in undue advantage to Waterman If

Lykes feels thatthe service descriptions in its contract do not provide
for efficient service their relief is to petition for modification of its

contract States Marine Oorp supra The record does not support
a claim of undue prejudice to Lykes or undue advantage to Waterman

Lykes further contends as to Trade Routes Nos 21 and 22 that the

Act requires a finding that it is necessary to enter into the proposed
contract inferring that the actual contract to be consummated must

be subject to examination in a public hearing both as to the undue

prejudice issue and as to the issue of whether it is necessary to enter

into such contract in order to provide adequate service

In view of our finding of inadequacy and the need for the operation
of additional vessels to overcome this inadequacy the precise terms

of the contract are immaterial Any contract entered into after a

finding of inadequacy under section 605 c necessarily will aid in

the accomplishment of the purposes and policy of the Act and we so
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find on this record This is true whether the contract merely requires
the service proposed by the applicant or whether the Board requires
under other sections of the Act a service on the route at variance with

that proposed by the applicant
We find as to the proposed U S GulfjU K and Continent service

Trade Route No 21 that Waterman has an existing service of 20

sailings annually between ports in the east Gulf including and east
of New Orleans and ports in Germany Belgium and the Nether
lands and that the award of subsidy covering such service would not

result in undue advantage to applicant or in undue prejudice to any
intervener

We further find that Trade Route No 21 is inadequately served by
vessels of United States registry that in the accomplishment of the

purposes and policy of the Act additional vessels should be operated
thereon and that the award ofa subsidy contract covering applicant s

proposed U S Gulf U lL and Continent service is not barred by the

provisions ofsection 605 c

The question of U S North Atlantic top offs will be dealt with

hereinafter
Gulf Oalifornia Far Ea8t service Trade Route No 1313 outbollJTld

and Trade Route No 113 inbollJTld Applicant proposes a subsidized

service of 18 to 30 annual sailings from the Gulf with top off at ports
in California to ports in the Far East Japan Formosa Philippines
and the Continent of Asia from the Union of Socialist Republics to

Siam and returning on Trade Route No 12 to North Atlantic ports
and thence to the Gulf It claims an existing service of 18 to 30 sail

ings outbound including the California top offs on the basis of 26

annual berth sailings from 1952 to 1956

Table V shows applicant s existing service on Trade Route No 22

outbound

TABLEV AppUcant a eIDisting service on TR outbound Gulf Far East

1st balf Last 1st half
Loading calls at 1953 1954 1955 1956 1957 balf 1958

1957

Gulf n n n 22 24 20 25 10 14 10
California top ofI nun 10 24 19 21 10 14 10
GeneraL n n n 10 115 18 17 4

MUitary only n n nn 0 9 11 14 6

1 In addItion to the saUlngs counted tbere was one call by avessel which did not load general cargo In
the Gulf

In addition to thesallings counted there were 3 mUltary topolIs on vessels which dId not load general
p1n O

Because of the limitations in the underlying data for tbls period it cannot be determined in which
of the ranges the general cargo on board was loaded or whether it was loaded on bothranges
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During theperiod 1953 1956 applicant made a total of 91 Gulf Far

East voyages each ofwhich carried at least four tons ofgeneral cargo

from the Gulf for an average of 23 annual sailings There wasamini

mum of 20 sailings in 1955 and a maximum of 25 in 1956 with the

frequency of outbound sailings remaining about the same The pre

ponderance of traffic on Trade Route No 22 is outbound In 1957

1 818 000 tons of liner commercial cargo moved outbound as compared
with 175 000 tons inbound We find existing service to the extent of

23 average annual sailings calling regularly at the Gulf Japan and

Korea and occasionally at Formosa and Okinawa since only infre

quent calls were made to these areas in the past See Isbrandtsen

supra Applicant has not served the Philippine Islands since 1953

and has served Thailand once during the period of record We find

no existing service to those countries

Applicant contends that it has an existing service for all of its Cali
fornia top offs and the examiner in agreeing included all of the sail

ings which carried general cargo from the Gulf and topped off at Cali
forniawith militaryorgeneral cargo We disagree Aservice loading
exclusively military cargo does not in our opinion qualify as an

existing service Since about half of applicant s top off calls at Cali
fornia on its Trade Route No 22 service during the period 1953 1956

loaded at least four tons of general cargo at California only those

sailings in our opinion qualify in determining existing service under

section 605 c

We find that Waterman has an existing service for its California
top off calls to the extent of 12 top offs annually in connection with its

Gulf Far East service separate and distinct from its Trade Route

No 29 service

Applicant proposes to lift outbound cargo i the Gulf top off in

California discharge in the Far East and there load inbound cargo
on Trade Route No 12 for discharge first in the North Atlantic and

then in the Gulf This service traverses outbound Trade Route No 22

Gulf to the Far East and Trade Route No 29 California to Far

East and inbound Trade Route No 12 Far East to the North

Atlantic We will now consider adequacy of service on Trade Routes

Nos 22 and 12 in view of applicant s request for 18 to 30 subsidized

sailings
As will be seen from table VI therehas been an increase in both liner

and nonliner outbound commercial traffic on Trade Route No 22

during the years of record with commercial traffic about equally
distributed between liners and nonliners
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TABLE VI Trade route 932 level of traffic total outbo und trafficl

In thousands of long tons

Linertraffic Nonllner traffic Both
Year

Commercial Defense Commerclal Defense Commercial Defense

1953
nn 950 385 870 4 1 820 389

1954
1 116 144 1 028 0 2 145 144

1955 00
n

n 1 451 108 1 666 3 3 117 III

1956
1 713 178 1 774 0 3 488 178

1957 1 818 166 2 276 0 4 094 166

1 Predominantly an export trade routeoutbound leg only will be considered here

Total traffic on Trade Route No 22 increased from 1 820 000 tons in

1953 to 4 094 000 tons in 1957 Liner commercial traffic increased

from 950 000 tons in 1953 to 1 818 000 tons in 1957 Bulk cargoes
which account for a substantial portion of the liner and nonliner

movement although the rates are currently depressed continue to

hold up well The average annual liner movement for 1955 1957

was 1 661 000 tons some 157 000 tons under the 1957 movement

There is a large proportion of general cargo moving over this trade

route and its availability did not noticeably decrease in 1958 The

principal general commodities moving included cotton carbon black

chemicals flour rice metals and miscellaneous grain products The

decrease in liner movement in 1958 is not significant and some of it

is accounted for by the slow up in the movement of pig iron to the

Far East to meet the shipbuilding needs of Japan The record dis

closes no reasons to indicate that traffic for the years 1955 1956 1957
were affected by any abnormal short run conditions It is therefore

concluded that future commercial liner traffic will move on the route

at the level or slightly above the average rate for the 1955 1957 period
or approximately 1 675 000 t ns annually

TABLE VII Participation of U S flag carriers irr liner commercial traffic on

trade route 932

In thousands of long tons

United Percent Percent
Total States partlclpa Waterman partlclpa

tlon tlon

1953 00 0000
00 950 500 53 17 2

1954 n
00 00 1 115 550 49 82 7

1955 0000 00
00 n 1 451 826 57 129 9

1956 00 n 00 1 713 935 64 104 6
1957 n u 1 818 865 48 9B 5

Total 00 7 048 3 676 52 430 6
I
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As shown in table VII participation by United States flag liners

in the outbound service ranged from a low of 48 percent in 1957 to a

high of 57 percent in 1955 and was 52 percent for the period 1953

1957 Without the service or Waterman American flag participation
would have averaged only 46 percent for the full period In States

Marine Oorp 8Upra largely on the basis of traffic figures up to 1955

the Board held that Trade Route No 22 outbound would have been

inadequately served without the contribution of States Marine

United States flag participation has fallen from 57 percent in 1955

to 48 percent in 1957 United States flag liner cubic free space was

5 percent in 1956 and 6 percent in 1957 Excluding applicant s vessels

the cubic utilization of the fleet was 97 percent in each year In 1956

there wasunused capacity of only 2 5 million cubic feet to handle the

12 9 million cubic feet occupied by applicant s cargoes and in 1957

there was only 17 million feet available compared to 10 million cubic

feet actually utilized by Waterman cargo Lykes a competitor and

intervener turned down cargo in both years
We find that Waterman has an existing service of 23 annual sailings

calling regularly in the Gulf Japan and Korea and occasionally in

Formosa and Okinawa with 12 top offs at California ports and that

the award of subsidy covering this service including 12 California

top offs will not result in undue advantage to applicant or undue

prejudice to any intervener and is not barred by section 605 c

We further find that Trade Route No 22 outbound is inadequately
served by vessels of United States regjstry and in the accomplish
ment of the purposes and policy of the Act additional vessels should

be operated thereon to the extent contemplated in Waterman s

application
We will next discuss Waterman s application dealing with service

inbound on Trade Route No 12 Waterman entered this trade in

1958 and makes no claim of existing service It does contend how

ever that the route is not adequately served Intervener USL takes
the position that the route is adequately served

Table VIII shows the level of commercial liner traffic and United
States flag participation both outbound and inbound on Trade oute

No 12
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TABLE VIII Trade route 12 liner traffic and U S flag participation
In thousands of long tons

Commerelalliner traffie Percent participation Inbound
Year defense I

liner

Inbound Outbound Inbound Outbound traffic

1 53 n n n
n 1 547 5 I 672 3 20 12 1

1954 0000 00000000 0000 1 598 3 1 625 7 14 12 11 5
1955 n nnnnn n 1 739 7 I 731 8 16 16 23 0

1956 000000 00 00 00 00 0000 1 938 9 1 982 0 20 22 20 0
1957 0000 0000 00 I 592 4 2 482 9 21 24 14 7

I All defense cargo moved on US vessels

This trade is fairly evenly balanced between inbound and outbound

liner traffic Inbound carriage fell from 1 938 000 tons in 1956 to

1 592 000 tons in 1957 he latter being the lowest inbound movement

of any of the years 1954 through 1957 The liner commercial cargo
inbound has increased each year except 1957 The annual 5 year

average movement has been approximately 1 700 000 tons and the

Board recently has found that the inbound movement for the fore
seeable future would equal the 1956 movement of approximately
1 935 000 long tons of liner commercial cargo

7 American flag partic
ipation has been very low in both directions and the 1957 inbound

participation of 21 percent is approximately the same participation
as the 1953 inbound figure of 20 percent In the outbound trade

however there has been an increase from 12 percent in 1953 to 24

percent in 1957 The past level of participation has been inadequate
in both directions In 1957 United States flag liner sailings totalled
298 compared with 295 foreign liner sailings

The principal United States flag operator on this route is USL
which provides the only direct United States flag service inbound and

was the only intervener who participated in the proceeding and

furnished testimony USL s capacity on this entire route is estimated
at about 343 000 tons in 1957 or sufficient if fully utilized to accom

modate some 20 percent of the total five year average c mmercial
liner inbound movement of 1 700 000 Public Counsel points out that

7 Matson Orient Line lnc Sisbsidy Route 1 ri FM B 410 414 1958
8 Excludes States Marine and Waterman sa1l1ngs which were either mUlta1Y or lD

ballast
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the Board approved for USL under section 60Q c an increase in

its maximum sailings from 24 to 36 annually and that similarly
Matson Orient was granted section 605 c approval for a minimum

of 18 and a maximum of 24 sailings annually and that in so doing
United States flag capacity would be increased to 941 000 tons Mat

son Orient supra These section 605 c determinations based upon

the low 1957 inbound commercial liner cargo figure of 592 000 the

lowest inbound movement of any of the years 1954 through 1957

would put into the trade enough United States flag vessel capacity
to carry 59 percent of the liner commercial cargo As of now how

ever Matson Orient has no tonnage on the route and has not signed
a subsidy contract We agree with the examiner that the total annual

average commercial liner movement in the foreseeable future will

approximate 1 700 000 tons the recent annual 5 year average inbound

movement Waterman has demonstrated its ability since beginning
in 1958 a homebound service from the FarEast to the North Atlantic
to attract cargo on this route and to contribute to United States flag
participation thereon 9 USL and Public Counsel contend that there

is no need for more United States flag capacity than that already
availableenough to carry 59 percent 55 percenf if the average

annual commercial liner movement of the 5 years 1953 1957 of

1 700 000 tons is used of the 1957 inbound commercial movement if

the USL increase in sailings and the proposed Matson Orient service
is included This contention overlooks the fact that the Matson

Orient decision was handed down in May 1958 that Matson Orient
owns no vessels for operation on the route and that Matson Orient
has not yet executed a contract and it is not known whether it will

ever operate in this service As we said in Matson Orient un

less a subsidy contract if offered is executed and operations have com

menced within a reasonable time we shall review our determinations
here in light of conditions as they then exist

Adequacy or inadequacy should be determined on the basis of pres
ent requirements and not necessarily on the basis of earlier favorable

section 605 c determinations for other applicants which have indi

cated no immediate intention of commencing a service and which

have not participated in this proceeding and made their intentions

known

We find that Waterman does not have an existing service between

the Far East and the North Atlantic inbound on Trade Route No

12 and that its proposed service would be in addition to the existing

II In eleven months of 19158 part of the first year It enltered the Inbound trade on some

ten voyages Itcarried atotal of approximately 15 000 long tons
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service We further find that Trade Route No 12 inbound is in

adequately served by vessels of United States registry within the

meaning of section 605 c that in the accomplishment of the purposes
and policy of the Act the additional service proposed by applicant
should be permitted and that section 605 c is not a bar to the

granting of a subsidy therefor

Pacific coast Far East service Trade Routes Nos 29 GIJId30 fww

Trade Route No 9 10 Waterman is seeking subsidy for 3042 sail

ings annually serving both California Trade Route No 29 and

Oregon Washington Trade Route No 30 on each voyage half thf
sailings clearing from the California range and the other half from

the Oregon Washington range In addition as previously shown

applicant proposes to top off in California on each of the 1830 sailings
in its Gulf California Far East service In the following table No

IX voyages will be credited to the different port ranges which lifted
at least four tons of commercial general cargo in the particular port
range Voyages loading only bulk cargo in the Oregon Washington
range will be treated the same as voyages which load general cargo
and included as part ofapplicant s existing service from that range

ll

For theperiod 1953 1956 applicant had 98 regular liner sailings out

bound 12 from the Pacific coast to the Far East carrying general bulk

and military cargo averaging 24 5 annual sailings with a maximum

of 36 in 1953 and a minimum of 10 sailings in 1954 There were 35

sailings in 1957 In 1953 general cargo was oaded on one sailing in

the Northwest and 35 in California while in 1956 general cargo was

loaded on 19 sailings from each range Applicant s sailing frequency
has not diminished since the filing of the application and its existing
port coverage is in reasonably general accord with its proposed service

in that the existing service includes regular calls at San Francisco

occasional calls in the Los Angeles Long Branch area and regular
calls in the Pacific Northwest Past coverage of foreign ports indi

cates that applicant has an existing service of regular calls in Japan
and Korea and occasional calls in Formosa and Okinawa 13

Appli
cant s past transpacific operation justifies a finding that applicant has

10 See tootnote 2
11 This Is in accordance with the decision In State8 Marine Corp 8upra where the Board

eounted sailings which carried exciuslvely MSTS and bulk cargo in recognition ot the

nature of the trade on TR 30 since on Trade Route No 30 the overwhelming preponder
ance ot cargo Is bulk

12 Includes California 800 Northwest saUings carrying more than tour tons ot general
cargo and Northwest saUings carrying full bulk and full bulk and military cargoes

U Since the transpacific foreign commerce of the Untted States Is overwhelmingly ex

port trade it ison this basis that appHcllint s operatims should be judged State

Steamship CO SUb8id1l Pacific Coast Far East t F M B 304 309 19570
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an existing service of 24 5 sailings annually providing regular calls

to the aforementioned ports

TABLE IX Applicants emisting service on trade routes 29 and 30 outbound

now TR 29 West coa8t FarEast

Commercial loading calls Bt 1953 19M 1951 1956 1st half Lasthalf 1st half
1957 1957 1958

Northwest only n u 1 9 011 87 2 2

California only n 135 8 611 111 6 1 0
Both ranges n 0 1 2 8 9 10 Ii

TotaL nn
U

n 36 10 22 30 22 13 7

Balled
Northwest

0 0 0 1 0 0 4

Sailed Californla u 0 1 2 7 9 10 1

112 of these voyages loaded military cargo in the Northwest before loading In Cal1ornla the other 23

loaded cargo only In California
Loaded military cargo in Californiabefore loading In the Northwest

3 of these voyagesloaded military cargo In the Northwest before loading In California 2 topped off in

the Northwest for military and 3 did not load cargo in the Northwest
5 of thesevoyagesloaded militarycargo in California before loading in theNorthwest the other 4 topped

off In California for military cargo
6 4 of these voyages loaded general cargo In the Northwest before loading In California Bnd the other 7

topped off in the Northwest for militarycargo
66 of these voyagestopped off in California for militarycargo 4 loaded military In Caliornlabelore load

ing in the Northwest and 1 loaded only in the Northwest
73 ol these voyages topped off In the Northwest for military cargo 4 loaded military in the Northwest

before loading in California and 4 loaded only in California

85 of thesevoyagesloaded militarycargo In California before loading In the Northwest and 2 loaded only
in the Northwest

v 4 of these voyagesloaded militarycargo In theNorthwest before loading In California and 2 loaded only
in California

Table X shows that both liner and nonliner commercial traffic on

Trade Route No 29 have increased steadily each year the nonliner

from 593 000 tons in 1953 to 2 103 000 tons in 1957

TABLE X Trade route No 29 Oalifornia Far Ea8t Zeve of traffictota
outbound traffio

In thousands ollong tons

Liner traffic Nonliner traffic Both
Year

Commercial Defense Commercial Defense Commercial Delense

1953 u u
U 00 1 026 1 109 593 40 1 619 1 149

1954 n 1 265 585 470 70 1 735 654

1955
1 360 485 894 43 2 254 528

1956 00
uu

1 663 673 1 899 44 3 561 617

1957 n u 1 851 526 2 103 48 3 954 574

The sizeable increase in commercial liner traffic from 1 026 000 tons

in 1953 to 1 851 000 tons in 1957 is largely attributable to the move

ment of grain coal and iron ore the three principal commodities

carried only American iron ore to Japan fell off at the end of 1957

as new Indian ore production became available to meet Japan s re

quirements Because of the shipping recession during the past two

years and the elimination of the iron ore movement on the route it

is concluded that commercial liner traffic for the immediate foresee
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able future will remain at a level somewhat below that reached in

1957 and this movement can hardly be expected to exceed 15 million

tons in the next few years
As shown below in table XI and excluding applicant United States

flag participation has stood at about 70 percent on Trade Route No

29 and there is very little chance of increasing American flag partici
pation to more than 75 percent including Waterman s service We

find on this record that the route is adequately served and that it is

not in the accomplishment of the objects and policy of the Act neces

sary to operate additional vessels thereon

TABLE XI Participation of U S flag carrier8 in liner commercial traffic on

trade route No 29

In thousands of long tons

United Percent Percent
Year Total States partlel Waterman partIci

pation patlon

1953 u u
u 1 026 770 74 32 8

1954 n U
n u 1 265 932 74 34 3

1955 00 n 00 00 00 n n
00 00 00 00 1 360 1 039 76 32 2

1956 n u n 1 663 1 229 74 127 7
1957 n

nn n n 1 851 1 377 75 76 4

As noted from table XlI traffic on Trade Route No 30 has shown

continuing growth

TABLE XII Trade route No 30 Pacific Northwe8t Far East level 01 traffio
total outbound traffic

In thousands of long tons

Liner traffic Nonliner traffie Both
Year

Commerclal Defense Commere1a1 Defense Commercial Defense

1953 n n 454 249 1 068 4 1 522 2
1954 00 00 n 00 511 258 1 322 28 1 833 28
1955 00 n 627 237 1 533 16 2 160 25
1956 n 748 339 2 113 44 2 861 34
1957 n nn n 787 251 3 019 52 3 806 3

53
6
3

I
02

Liner traffic increased from 454 000 tons in 1953 to 787 000 tons in
1957 N onliner traffic trebled during the same period As we ob

served in discussing Trade Route No 21 the general shipping reces

sion of 1957 and 1958 coupled with the loss of the iron ore business to

Japan had an adverse effect on the Oregon Washington range as it

did on California ports with the result that traffic on Trade Route

No 30 fell off at the end of the 1957 1958 period In line with the

reasons set forth in our discussion relating to Trade Route No 29 the

evidence indicates that commercial liner traffic on Trade Route No 30
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will not exceed approximately 725 000 tons annually in the foreseeable
future a figure somewhat less than the commercial liner traffic out
bound for both 1956 and 1957

As shown by table XIII American flag participation has been high
during the period 1953 1957 ranging from 53 percent to 76 percent
with even higher participation in 1955 of 79 percent and in 1956 of 84
percent United States flag liner sailings on former Trade Route No
29 in 1957 were 467 as compared with 493 foreign flag sailings On
former Trade Route No 30 United States flag sailings were 206 com

pared with343 foreign flag sailings
TABLE XIII Participation 01 U S flag carriers for Ziner commercial traffio 01l

trade route No 30
In thousands of long tons

United Percent Percent
Year Total States partiel Waterman particI

pation patlon

1953 n

n 454 241 63 1
1954 n 611 301 59 1

ii1955 n n 627 495 79 69
1956 u u 748 627 84 83 11
1957 n 787 597 76 107 14

As shown in table XIII American flag participation was 76 per
cent in 1957 and even during that year when liner cargo was at an

all time high the lines which serve the Northwest exclusively had sig
nificant quantities of free space available 14 In view of the amount
of free space on United States flag vessels during 1957 and the high
level United States flag participation in the liner movement we find
on this record that service provided on Trade Route No 30 is ade
quate and that it is not in the accomplishment of the purposes and

policy of the Act to operate additional vessels thereon
We find that Watermalhas an existing service of 24 sailings an

nually calling regularly at San Francisco occasionally at the Los
Angeles Long Beach area regularly in the Pacific Northwest regu
larly in Japan and Korea and occasionally in Formosa and Okinawa
and that the award of subsidy covering such service will not result
in undue advantage to Waterman or undue prejudice to any intervener

We further find that former Trade Routes Nos 29 and 30 now

TR 29 are adequately served by vessels of United States registry
24 Vessel utilization for aU U S flag Ifners serving tMs route taken together averaged

90 percent ot deadweIght capadty and 84 percent ot cubiccapacity American Mail Line s

subsidized Pacific Northwest Far East service with 30 sailings In 1 957 filled an ayerage
ot 87 percent ot deadweight capacity and 75 percent of cubic capacity Its unsubsldIzed
bulk cargo senlce conSisting ot 10 saUlngs lllveraged 81 percent ot deadweight capacity

anl 70 percent ot cubic capacIty and State9 Steamship Company s Pacific Northwest
Japan line whIch provided five sall1ngs averaged 88 percent utlUzatlon of deadweight
capacIty and 73 percent of cublc capacity
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We further find that section 605 c does not interpose a bar to the
granting of an operating differential subsidy contract to Watennan

for its existing Pacific coast Far East service but that it is a bar to
the award of subsidy to applicant for any service in addition to its

existing service including top offs in its Trade Route No 22 service
in excess ofthe 12top offs found to be existing

We will limit the carriage of inbound cargoes to the Pacific North

west to vessels in the Pacific coast Far East service which cleared the
Northwest outbound See States Marine Oorp supra

U S North Atlantic Oontinent service Trade Routes Nos 7 8 9
Waterman seeks subsidy on 18 to 30 sailings between North Atlantic

ports and European ports on Trade Routes Nos 7 8 and 9 supple
mented by a top off service on a privilege basis of 12 sailings a year
to be provided in connection with its Gulf UK Continent service on

Trade Route No 21 It claims an existing service to the extent of 18

to 30 sailings on an asserted average of 50 annual sailings during the

period 1946 to 1956 This service was discontinued in late 1953

During the period 19541956 Waterman Qarried only military cargo
outbound in this service While applicant carried 2 313 000 tons of

general bulk and military cargo outbound during the period 1946

1956 an average of approximately 210 000 tons per year with sailings
from North Atlantic ports to continental ports the evidence is in
sufficient to show an existing service at the time the application was

filed on January 31 1957 An applicant for subsidy must demonstrate

an existing service at the time the application is filed the service
perfonned must have been in reasonably general accord with the

proposed subsidiz d service and regardless of the wisdom of an

operator s decision to interrupt service or its intention to resume

service at some later date an interruption of service negates
any claim to an existing service sorandtsen supra

We find that Watennan cannot qualify under section 605 c as an

existing operatoron Trade Routes Nos 7 8 9

TABLEXIV Past participation 01 U S flag carriersinoutbound liner commercial
traffic on trade routes Nos 7 8 and 9

In thousands of long tons

Percent US flag participation
Year TR7 TR8 TR9 Total

TR7 TR8 TR9 Total

19S L u 652 1 486 244 2 282 32 15 29 21
1954 n 546 1 583 248 2 377 29 16 25 19
1955 534 1 742 309 2 585 34 16 38 22
1956 n n u 661 1 768 482 2 811 33 17 38 24
1957 n n 637 1 529 335 2 601 26 14 22 18
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TABLE XV Outbouna commercial nonliner traffic
In thousands of long tons

Year TR7 TR8 TR9 Total

1953
u

n
n n n 1 636 2 514 422 4 572

1954 n 1 045 2 591 387 4 023
1955 3 933 10 327 1 038 15 298

1956 5 899 16 584 5 090 27 573

1957 n n
n n n 9 348 18 082 5 804 33 234

Commercial liner traffic on Trade Routes Nos 7 8 9 increased from

2 282 000 to 2 811 000 long tons or 23 percent from 1953 to 1957 with

a drop off to 2 501 000 tons in 1957 Combined liner and nonliner

traffic has more than doubled during the same period From 1953 to

1957 the routes showed a growth for all outbound commercial cargo

excluding defense cargo from 6 853 000 tons in 1953 to 35 744 000 tons

in 1957 Over the period United StatBS flag participation in the com

mercialliner movement remained relatively static and in 1957 its

lowest point declined about 18 percent Commercial liner and non

liner traffic moves in substantial amounts outbound on the routes

Liner traffic for the aggregate of the three routes increased each

year from 1953 until 1957 when it dropped off to the 1955 level

It dropped in 1957 on Trade Routes Nos 8 and 9 but increased from

561 000 tons in 1956 to 637 000 tons in 1957 on No 7 Nonliner traffic

increased eight times in 1957 over the 1953 level the total movement

in thelatter year being 33 234 000 tons The average annual outbound

commercial liner movement 1953 1957 was 2 500 000 tons about the

same as 1955 and 1957 Public Counsel contends that the future level

of commercial liner traffic on the routes will not exceed 2 500 000 tons

in the foreseeable future

USL the only carrier competing with applicant on these routes

contends that they are adequately served Nevertheless table XIV

shows that American flag participation on tbe combined routes did

not exceed 24 percent in the period of record and fell to about 18 0

percent in 1957 USL takes the position that a 50 percent participa
tion on the routes is an unrealistically high goal which cannot be
achieved by American flag liners because of intense foreign flag com

petition nationalistic preferences nonconference carriers third flag
carriers and gross overtonnaging The conditions however existed

during 1955 and 1956 when USL s vessels sailed substantially full

Without doubt additional sailings could have improved United States

flag participation USL s free space on the two services operated by
it on the routes was 11 percent in 1956 and 19 percent in 1957 A

sizeable portion of the 33 000 000 tons of nonliner cargo moving out
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bound over the routes is available and could be carried by United

States flag liners USL has a total available capacity of 605 000 tons

or capacity for 24 percent of the average annual liner movement of an

estimated 2 500 000 tons Isbrandtsen has 136 000 tons and States
l1arine has 35 000 tons This total capacity if used would move only
30 percent of the outbound projection assuming that the latter two

lines willfill their full capacity devoted to the routes With the addi

tion of some 24 direct sailings per year in Waterman s Atlantic Con
tinent service thisadditional capacity would provide along with other

existing and prospective United States flag sailings sufficient capacity
to move 38 percent of the projected liner movement of 2 500 000 tons
IfWaterman s top off service of one sailing a month is included thus

adding approximately 30 000 tons per year United States flag capacity
would amount to only 39 percent of a 2 500 000 ton movement

These routes constitute the very heart of the North Atlantic trade

involving the largest movement of U S outbound liner cargo in the

world States Marine Oorp supra Inthe past American flag par

ticipation in commercial liner traffic on the routes has been notoriously
poor as compared to other routes in this proceeding 16 and will in our

opinion be improved by an increase in United States flag capacity 10

Indeed we found recently that the North Atlantic trade routes in

cluding Nos 7 8 and9 have been inadequately served States Marine

Oorp supra
l1

USL argues that the shipping recession of 1957 and the first half of

1958 resulted in a decrease in the level of commercial liner traffic on

these routes in a decrease of American flag participation and in sub

stantial free space on USL s vessels It contends that the record does

not portend a foreseeable end to the recession We reject the conten

tion that conclusive weight must be given to the last year of record

and we will as in the past consider a number of recent years The

level of commercial liner traffic on these routes rose steadily from 2 2

15 On Trade Routes Nos 7 8 and 9 combined U S flag p8Jrtlctpatlon In commercial
ltner traffic was only 21 percent In 1953 19 percent in 1954 22 percent tD 1955 24 percent
tn 1956 and 18 percent in

19571ll USL substantially the only carrter of U S commercial ltner cargo on these routes

had acomparatively high ututzation ratio in 1955 and 1956 StatelJ MarineOorp lJupra

IlJbrandtsen 00 Inc Sub8idy Trade Route 5 F M B 520 1959
11 Even If the successful applicants In these two section 605 c proceedings eventually

are awarded subsidy contracts to operate vessels on Trade Routes Nos 7 8 and 9 they
w1ll supply only a relatively small amount of capacity compared to the total commercial
liner cargo moving on the routes If subsidized Isbrandtsen would make at the most
30 annual sautngs on Trade Routes Nos 5 7 8 and 9 sufficient to carry about 240 000
tons of outbound cargo and States Marine would lift about 70 000 tons on Trade Routes
Nos 5 6 7 8 9 and 11 Even if no muttary C8Jrgo were loaded and all of the space

were avaHable for commercial cargo on Nos 7 8 and 9 it would be sufficient to handle

only 12 percent of the 2 501 000 tons which moved outbound on the routes in 1967 during
which year U S flag participation reached its lowest percentage18 percent
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million tons in 1953 to 28 million tons in 1956 and then felloff to 2 5

million tons in the world wide recession year of 1957 We feel that

conditions will improve and that additional vessels should be operated
on these routes

USL excepts to the examiner s decision on the following grounds
1 That he failed to determine the appropriate level of United

States flag participation reasonably to be sought on the North

Atlantic
2 That he based his ultimate determination of inadequacy

upon the return at some indefinite future date of more normal

conditions and not upon conditions existing at the time of the

hearing
3 That his finding as to the level of future liner cargoes on

the North Atlantic was erroneous and failed to consider and to

properly evaluate the historic decline of North Atlantic cargoes

and changes accelerating that decline

4 That he erred in finding that conditions on the North

Atlantic do not limit the levels of participation and do not pre

clude an increase beyond thepresent capacity ofUnited States flag
vessels on the North Atlantic routes

We do not believe that if we are to have the type of merchant

marine envisioned by the Act United States flag capacity should be

limited to an amount sufficient to carry only 30 percent of the average

annual outbound commercial liner movement during the period 1953

through 1957 Without deciding the exact level ofUnited States flag
participation wefind that capacity sufficient to carry 39 percent of the

outbound commercial liner movement over the 1953 1957 period cer

tainly is not in excess of that which is needed to accomplish the pur

poses and policy of the Act

We base our finding of inadequacy on the North Atlantic routes on

an estimate of a movement of 2 500 000 tons the annual average of

the five year period 1953 through 1957 and in the firm belief that in

the future at least this much cargo will be moving on the routes The

present capacity of the USL vessels plus those of States Marine and

Isbrandtsen is in our opinion insufficient to provide adequate United

Statesservice on theroutes

We find thatWaterman is not operating an existing service on Trade

Routes Nos 7 8 and 9 between North Atlantic ports and ports in

continental Europe north of Portugal and that its proposed service

would be in addition to the existing services that the service already
provided by vessels of United States registry in such services is in

adequate within the meaning of section 605 c and tliat in the ac
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complishment of the purposes and policy of the Act the additional

service proposed by Waterman should be permitted and that section
605 c is not a ibar to the granting of an operating differential subsidy
contract to Waterman for the operation ofadditional vessels on these
routes including the proposed 12 top offs in connection with its op
erations onTrade Route No 21
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APPENDIX

Section 605 c

No contract shall be made under this title with respect to a vessel to be

operated on a service Joute or line served by citizens of the United States

which would be in addition to the existing service or services unless the

Commission shall determine after proper hearing of all parties that the service

already provided by vessels of United States registry in such service route or

line is inadequate and that in the accomplishment of the purposes and policy

of this Act additional vessels should be operated thereon and no contract shall

be made with respect to a vessel operated or to be operated in a service route

or line served by two or more citizens of the United States with vessels of

United States registry if the Commission shall determine the effect of such a

contract would be to give undue advantage or be unduly prejudicial as between

citizens of theUnited States in theoperation of vessels in competitive services

routes or lines unless following public hearing due notice of which shall be

given to each line serving the route the Commission shall find that it is neces

sary to enter into such contract in order to provide adequate service by vessels

of United States registry The Commission in determining for the purposes

of this section whether service are competitive shall take into consideration

the type size aIld speed of the vessels employed whether passenger or cargo

or combination passenger and cargo vessels theports or ranges between which

they run the character of cargo carried and such other facts as it may deem

proper
5 F M B



DEPARTMENT OF COMMERCE

MARITIME ADMINISTRATION

No 8 108

MOORE McCORMACK LINES INC ApPLICATION UNDER SECTION 805 a

Submitted April 15 1960 Decided April 15 1960

MooreMcCormack Lines Inc granted written permission under section 805 a

of the Merchant Marine Act 1936 as amended for its vessel the SS Robim

Mowbray presently under time charter Ito States Marine Lines Inc to

engage in one intercoastal voyage carrying a cargo of lumber and or

lumber products from North Pacific ports to Atlantic ports commencing

on or about April 24 1960 since granting of the permission found 1 not

to result in unfair competition to any person firm or corporation operating

exclusively in the coastwise or intercoastal trade and 2 not to be preju
dicial to the objects and policy of the Act

Ira L Ewers for applicant
Robert E Mitchell Edward Aptwker and Robert B Hood Jr as

Public Counsel

REPORT OF THE MARITIME ADMINISTRATOR

By THE MARITIME ADMINISTRATOR

ioore McCormack Lines Inc filed an application for written per

mission under section 805 a of the Merchant Marine Act 1936 as

amended 46 D S C 1223 the Act for its vessel the SS Robin

JVowbray presently under time charter to States Marine Lines Inc

to engage in one intercoastal voyage carrying a cargo of lumber and

or lumber products commencing at North Pacific ports on or about

April 19 1960 for discharge at Atlantic ports Notice of hearing
waspublished in the Federal Register ofApril 5 1960 25 F R 2869

No one appeared in opposition to theapplication
States Marine has cargo bookings of approximately six million

feet of lumber and lumber products and has been unable to obtain

5 M A 799
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any other suitable vessel for an April sailing which according to

the witness is now scheduled to commence on or about April 24 rather

than April 19 The sailing of the Robin Mowbray would not in

crease the normal pattern of scheduling in States Marine s eastbound

intercoastal service

It is found that the granting of the requested permission will not

result in fair competition to any person firm or corporation op

erating exclusively in the coastwise or intercoastal trade or be prej
udicial to the objects and policy of the Act

This report shall serve as written permission for the voyage

5 M A
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Bananas Ecuador to Atlantic ports 278 615 633

Fruit Loading and unloading at New York 565

GZa88 Tumblers Misclassification 515

GZas8wa1 e Misclassification 509

H01tSel Prefabricated Portland Ore to Kodiak Alaska 602

Iron Londing and unloading at New York 565

Mahogany Logs Philippines to Atlantic and Gulf ports 467

Mincml Wool Long Beach Calif to Seward Alaska 661

Peat Moss Loading and unloading at New York 565

P ineapple Canned Hawaii to Padfic Coast 347

Pineapple Juice Canned Hawaii to Pacific Coast 347

Seed Beans New York N Y to Piraeus Greece 597

Steel Loading and unloading at New York 565

Tinplate Loading and unloading at New York 565

l1egetables Loading and unloading at New York 565
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Numbers in parentheses following citations indicate pages on which the

particular subjects are considered

ADMINISTRATIVE PROCEDURE ACT See Agreements under Section 15

Charter of VarBuilt Vessels Evidence Jurisdiction Practice and

Procedure

ADMISSION TO CONFERENCES See Agreements under Section 15

ADVERTISEMENTS See Common Carriers Evidence

AGREEMENTS UNDER SECTION 15 See also Contract Rates Jurisdiction

Ports Tariffs

In general
ConsideraUons of whether an agreement to impose condition on applicant for

conference membership is just and reasonable under basic approved agreement
or is unjustly discriminatory or rmfair as between carriers or operates to the

detriment of the commerce of the United States or is in violation of this Act

are factors for Board consideration in determining whether such an agreement
shall be appro ed or disapproved but are not factors in determining whether

the agreement is one which must be filed with and approved by the Board

Pacific Coast European Conference Limitation on Membership 247 269 270

Neither the language nor the legislative history of the Shipping Act of 1916

support contention that approval of more than one conference in a particular
trade is illegal per se Oranje Line v Anchor Line Ltd 714 731

Agreements required to be filed

Board s decision to hold rulemaking proceeding to guide conferences in meet

ing the burden of ftlingcopies or memoranda of agreements vhich has been

imposed on them by section 15 of tJhe Shipping Act is not inconsistent with its

decision made as a matter of law that agreement relating to boycotting of

broker in certain circumstances was not encompassed within approval of con

ference agreement permitting the making of uniform rules and regulations con

cerning brokerage Pacific Coast Eurovean Conferenc Payment of Brokerage

65 71

More than an agreement by conference members to file a complaint with the

Board is necessary to prove an allega tion that there exists an untilled unapproved

agreement among conference lines to take action to deprive carrier of cargo to

force it out of the trade Members of conference had to agree to file the com

plaint but since the conference is a person under the Shipping Act which

pursuant to section 22 thereof may file a complaint it would be absurd to hold

tJhat approval under section 15 is necessary before the person could exercise

the right granted by section 22 United States Atlantic and Gulf Puerto Rico

Conference v American Union Transport Inc 171 176

Where basic approved agreement authorized conference members to consider

and pass upon brokerage matters and tariff rule permitted members to pay

803
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brokerage when earned at their discretion but historically brokerage was paid
to forwarderbrokers who were merely idenUfied with the cargo conference

action denying payment to complainant as forwarder because it had competed
as carrier for the business af carrying locomotives to Brazil amounted to a new

course of connuct in relation to payment of brokerage Le it prohibited payment

regarding specified shipments Thus there was a modification of an existing

agreement which because it was calculated to control regulate prevent or

destroy competition and provided for an exclusive preferential or cooperative
wOrking arrangement was reqUired to be filed under section 15 for Board ap

proval prior to its effectuation American Union Transport v River Plate

Brazil Conferences 216 221

Conference agreement to condition admission of new member upon its with

drawal from proceedings befOTe the Board in which it had taken positions
opposite to the conference is an agreement or modification of an agreement
between ca rriers controlling regulating preventing or destroying competition

ann is a preferential Or coOperative wOrking arrangement within the meaning

of section 15 which requires approval by the Board prior to effectuation To the

extenttJhe applicant for membership might be precluded by thecondition from

joining the conference the condition clearly controlled and regulated competi
tion in the trade To the extent it forced the applicant to withdraw from

pending proceedings and deprived the applicant of its right under section 22

to conrtinue asa party in such proceedings in which it had argued that certain

competitive practices of the conference were unlawful the condition was cal

culated to have an effect upon competitive practices in the trade Furthermore

conference members themselves recognized that the condition was calculated

to affect competitive conditions and was part of an effort to meet nonconference

competition Pacific Coast European ConferenceLimitation on Membership

247 262

The Board and its predecessors have consistently treated conditions affecting

admission to conference membership as agreements Or modifications to agree

ments which require approval or disapproval under the provisions of section

15 of theAct rd 260

An agreement among member lines of a conference to impose condition on

application for membership that applicant withdraw from proceedings before

the Board in which it had taken positions opposite to the cOnference cannot be

considered a routine action within the cover of authority of the approved basic

agreement It clearly creates an entirely new scheme of membership require
ments not embodied in the basic agreement Itmust be filed with the BOaTd

Id 269

Agreement among conference members to impose condition on applicant for

membership that it withdraw from proceedings before the Board in vhich

it had taken position opposite to the conference is an agreement or modification

to anagreement within thepurview of section 15 which has not been apprOved

by the BoaTd and which may notbe lawfully effectuated without prior approval

Id 269

Lease agreement between State respondents owners and operators of ter

minal facilities and Operator of a terminal facility used in the grain trade at

the port involved may be within the purview of section 15 and if so its effec

tuation prior to Board approval would be violative of that section D J Roach

Inc v Albany Port District 333 335

Section 15 does not require that parties adopt and file for approval at one

and the same time an agreement which encompasses all possible areas of ac

tivity within the purview of that section There must be room for subsequent
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expansion and retraction However all agreements and understandings cov

ered by s ction 15 Which exist at the time of filing must be included in the

agreement filed forapproval and all such agreements and understandings sub

sequently entered into by the parties must be filed for separate approval
Associated Banning Co v Matson Navigation Co 336 342

Agreement between port and terminal company performing inter alia

stevedoring services for lease of a pier owned and previously operated by the

port to the terminal company will be approved The pier license is not unlike

others which the Board has approved and operation of the pier by the licensee

was not opposed by competing stevedores The agreement provides for the

assignment of rights by the license to a subsidiary with the approval of the

licensor Any such assignment is subject to the Board s prior approval under

section 15 Id 343 344

Neither the Board nor any of its predecessors has ever held that an agreement
between persons subject to the Act relating to stevedoring activities is not

subject to the filing a nd approval requirements of section 15 While is was not

necessary to determine whether stevedores are other persons within the mean

ing of section 1 an agreement between persons subject to the Act to establish a

stevedoring operation does constitute an agreement within the purview of section

15 Associated Banning Co v Matson Navigation Co 432 434

Issuance of tariffs including rules and regulations covering their application
has uniformly been held to be a routine matter authorized by an approved basic

conference agreement not requiring separate section 15 approval Empire State

Highway Transportation Assn v American Export Lines Inc 565 585

Agreement for lease of grain elevator and wharf from Port which provides
for preference by the lessee of the elevator over others in the area maintenance

of rates competitive with but not greater than rates at other ports in the area

exclusive right to operate the terminal for up to 40 years and preference to the

lessee to lease any additional grain facilities which might be constructed by the

lessor requires approval of the Board under section 15 of the Act Agreements
Nos 8225 and 82251 Between Greater Baton Rouge Port Commission and

Cargill Inc 648 654

Agreement between persons subject to the Shipping Act of 1916 providing for

the rendering of stevedoring services exclusively by the lessee at the grain

terminal under lease from the Port controls and regulates competition and

requires approval by the Board under section 15 of the Act before it may be

carried out Id 655

Approval of agreements

Agreement between port and terminal company performing inter alia

stevedoring services for lease of a pier owned and previously operated by the

port to the terminal company will be approved The pier license is not unlike

others which the Board has approved and operation of the pier by the licensee

was not opposed by competing stevedores The agreement provides for the

assignment of rights by the licensee to a subsidiary with the approval of the

licensor Any such assignment is subject to the Board s prior approval under

section 15 Associated Banning Co v Matson Navigation Co 336 343 344

Agreement for lease of grain elevator and wharf from Port which provides
for preference by the lessee of the elevator over others in the area maintenance

of rates competitive with butnot greater than rates at other ports in the area

fxclusive right to operate the tenninal for up to 40 years and preference to the

lessee to lease any additional grain facilities which might be constructed by the

lessor is not on the record unjustly discriminatory or unfair detrimental to the

commerce of the United States or in violation of the Shipping Act of 1916
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Agreements Nos 8225 and 82251 Between Greater Baton Rouge Port Commis
sion and Cargill Inc 648 654 655

Conference membership

Where concerted action under conference agreement is approved by the Board
it is apparent that the degree to which common carriers operating in thetrade

are free to enter the conference and operate under the conference system vitally
affects the extent to which conference agreements control and regulate competi
tion The Board has consistently recognized that admission or nonadmission
of an applicant to conference membership directly affects the competitive condi

tions in a particular trade Pacific Coast European GonferenceLimitation on

Membership 247 260
In recognition of the fact that restrictions on conference membership will have

a real effect on competition ina trade the Board and its predecessors have

repeatedly refused to approve conditions and restrictions on membership other

than a requirement of operating or giving intention to operate regularly in

the trade Id 261

Ifa member line in connection with its transportation activities refuses or

is unable to abide by any provision of the conference agreement tariff rates

or rules and regulations it may be expelled from the conference and likewise
un applicant for conference membership who refuses or is unable to abide by the

agreement and the uniform tariff rates rules and regulations may be properly
denied admission to the conference Such actions by conferences are proper
and within the scope of approved basicagreements Id 263

The Board would not approve an agreement between carriers which would

interfere with the statutory right of any person to complain to the Board of

activities which may be violative of the Shipping Act of 1916 and which might
interfere with the Board s carrying out of its regulatory functions Thus the

imposition on applicant for membership in a conference of a condition that it

withdraw from Board proceedings inwhich it had takeIi position opposite to the

conference was not required to place the applicant on equal terms with other

conference members by reason of the fact that other members could not file a

complaint before theBoard Old 266

Cover of authority theory that conference may impose condition on conference

membership requiring applicant to withdraw from proceedings before theBoard

under provision of agreement that no eligible applicant shall be denied member

ship except for just and reasonable cause and await Board s final determina

tion as to whether the agreement to impose thecondition was just and reason

able is inconsistent with the regulatory powers vested in the Board and is not

contemplated by section 15 Id 266 267

Board s past approval of conference article including its reference to just
and reasonable cause for denial of conference membership is nota continuing

pre approval of any new or modified condition on membership which may there

after be found to be just and reasonable Nor is past approval of another

article including its provision that all members shall be bound by conference

rules and regulations which in the opinion of the conference are necessary

or desirable to further the ends of the conference a continuing pre approval
of any condition on admission to membership later found to be necessary or

desirable to further the ends of the conference Id 269

Conference agreements are notunjustly discriminatory and unfair as between

carriers merely because certain carriers in order to join such agreements would

be compelled to withdraw from Canadian conferences and business associations

thereunder which they desire to maintain The Board cannot order modification
A U

nn that
th
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with respect to operations between United States Great Lakes ports and the

United Kingdom only The Board may order modification only upon findings
that existing agreements are in contravention of the Act Oranje Line v Anchor

Line Ltd 714 731

Detriment to commerce of the United States
The inclusion in conference agreements of trade between foreign countries is

notdetrimental to the commerce of the United States where it is clear that from
an economic standpoint vessel operation between the Great Lakes and the United

Kingdom under conditions shown of record requires the lifting of cargo to
and from ports on both borders of the Great Lakes Complainants are denied
admission to the Canadian conferences and in self defense must maintain their
own conference organization in the Canada United Kingdom trade Oranje Line
v Anchor Line Ltd 714 730 731

Approval of more than one conference in a particular trade would be detri

mental to the commerce of the United States where in all likelihood such ap
proval would result in rate instability and rate wars ld 731 732

Disapproval of agreem nts

Approval of an agreement between a carrier and a terminal operator which

provided for creation of a corporation to engage in the business of furnishing
wharfage stevedoring dock warehouse and for other terminal facilities and

which did notdisclose nor could it be inferred from reading the agreement 1

that the creators would transfer to the new corporation part or all of their

similar businesses or 2 that they would seek business for the new entity
rather than for their existing and continuing separate enterprises will be with

drawn since it did not reflect the true and complete agreement between the

parties Associated Banning Co v Matson Navigation Co 336 342 Id 432

433

Effectuation of agreement prior to approval
An agreement between carriers was effectuated prior to Board approval in

violation of section 15 where conference b 7 agreement required applicant for

membership to withdraw from Board proceedings asa condition for approval
of its application new member informed Board that it was withdrawing
member was then admitted to conference conference later suspended the con

dition but as a practical matter conference considered that new member would

take no further part in Board proceedings conference again insisted that mem

bel withdraw from proceedings when it later appeared before the Board for

limited purpose and not to participate activity in the proceedings and member

finally refiled motion to withdraw and discontinue its participation in the

proceedings wherein its position was opposed to that of the conference Pacific

Coast European ConferenceLimitation on Membership 247 271 272

Section 15 was violated where the parties without seeking formal Board

approval Operated pursuant to a license agreement between a stevedoring com

pany and a port under the terms of which a pier previously owned and oper

atedby the port would be operated by the stevedoring company as licensee

Such an agreement is an agreement between other persons subject to the Act

and in that it provides for the fixing or regulating of transportation rates

and fares and the apportioning of earnings resulting from the operation
of the pier falls within the meaning of section 15 Associated Banning Co v

Matson Navigation Co 336 343 ld 432 433
The mere preparation of a draft tariff is not evidence that carriers had agreed

to be bound thereby Oranje Line v Anchor Line Ltd 714 733
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Modification of agreements
An order to modify an agreement necessarily includes a disapproval of that

agreeinent in part a declaration that effectuation of the part disapproved will be

thenceforth unlawful and a requirement that the parties to the agreement
thereafter cease and deSist from effectuation of that which has been disapproved
Pacific Coast European Conference Payment of Brokerage 65 67

Penalties

Action aimed at collection of section 15 civil penalties is one between the

Government and the offending parties The remedy of persons other than the

Government in the event of injury resulting from violation of section 15 is an

action for reparation commenced under sections 15 and 22 Pacific Coast

European ConferencePayment of Brokerage 61 72

Rates and tariffs

Issuance of tariffs including rules and regulations covering their application
has uniformly been held to be a routine matter authorized by an approved basic

conference agreement and 110t to require separate section 15 approval While

most of the Board s activities with respect to concerted tariff activities have

involved carrier conferences and tariffs issued thereunder the regulatory pro

visions of the act thus applied also apply to concerted activities and tariffs of
terminal operators who are other persons subject to the Act Empire State

Highway Transportation Assn v American Export Lines Inc 565 585
No prior section 15 approval is required for the issuance of tariffs by termi

nal operators including changes in the level of rates elimination of the avail

ability of partial service in truck loading and the promulgation of other rules

and regulations governing the loading and unloading of trucks at terminals

since no new scheme of competition or prima facie discrimination was being
introduced as is the case in the institution of a dual rate system Such tariffs

were no more than implementations of the authority granted to the terminal

operators by approval of the basic agreement to establish and maintain uni

formly applica ble tariffs containing just and reasonable rates charges classi

fications rules regulations and practices with respect to such truck loading and

unloading services Id 586

Stay or suspension of agreements
It is inconceivable that Congress would have granted antitrust law immunity

to agreements between carriers which might in the absence of such immunity
offend those laws and yet have denied the agency charged with supervision over

those agreements the power to protect the public by declaring a given agreement
to be unlawful as unapproved and or by requiring the carriers to cease and

desist from effectuating the agreement prior to approval or after disapproval
None of these powers is specified in the 1916 Shipping Act yet each has been

vested implicitly in the Board as necessary to effective Government supervision
contemplated by the Act Section 22 in permitting the Board to make such an

order as it deems proper gives the Board that authority Pacific Coast European
ConferencePayment of Brokerage 65 68

In view of the explicit prerequisites to disapproval under section 15 and since

a stay of an approved agreement is tantamount to a disapproval for the duration

of the stay it isclear that the Board has no power to suspend or stay an approved

agreement Id 69
The Board has the power to issue cease and desist orders or the equivalent to

stay an unapproved agreement between carriers in view of the Supreme Court s

equation of section 15 withother sections of the Shipping Act in relation to the
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Board s power under section 22 to make such orders as it may deem proper upon

complaint or on its own motion alleging violations of the Act Id 69

The Board has the power to issue cease and desist orders inthe event of viola

tion of section 15 of the Shipping Act and power to issue declarations of unlaw

fulness of agreements under section 15 The latter power is necessarily implicit

in the authority to issue a cease and desist order under section 15 and is ex

plicitly contained in section 5 d of the Administrative Procedure Act Accord

ingly the Board will modify its prior report so as to reverse its decision that it

has no authority to suspend or stay unapproved section 15 agreements Id 70

AGREEMENTS WITH SHIPPERS See Contract Rates

ANTITRUST LAWS See Agreements under Section 15 Brokerage Charter of

War Built Vessels

BANANAS See Common Caniers

BOOKING See Common Carriers

BROKERAGE See also Agreements under Section 15 Rebates

Brokerage which is securing cargo for the ship cannot be recovered from a

carrier unless earned Where transportution of locomotives was sold directly by
conference to consignee which reserved right to select individual carrier and the

services performed by complaintant were ordinary freight forwarder services

except forpreparing bills of lading which is the carrier s duty arising only after

the shipper supplies a complete description of the goods brokerage was not

earned by complainant American Union Transport v River Plate Brazil

Conferences 216 223

Brokerage fee is earned only as compensation for securing cargo for the ship

Brokerage may be paid to the same persons who act as freight forwarders and

while forwarding services rendered for the shipper are of benefit to the carrier

such benefit is incidental and the only real service rendered for the carrier is

securing cargo for the ship Pacific Coast European ConferencePayment of

Brokerage 225 234

Brokerage practices of long standing prohibiting payment with respect to

some commodities and limiting payment to less than 114 percent with respect

to others which practices have notbeen shown to be by themselves detrimental

to commerce should not be disrupted pending an investigation by the Board to

reconsider and finally determine the lawfulness of concerted conference prohibi

tions and limitations on brokerage payments Id 237 238

With respect to a conference brokerage rule which appears only to prohibit
members from paying brokerage to any broker who solicits for or receives

brokerage from a nonconference line competitor but which as applied and im

plemented prohibits payment to a forwarder broker who has neither solicited

for nor received brokerage from a nonconference line but merely delivered cargo

to such line solely in carrying out forwarding duties at the directio of the

shipper the Board must consider the rule not as written but as applied
Id 238

A conference brokerage rule which prohibits payment by members of brOkerage

to a forwarder broker who delivers cargo to a nonconference competitor incarry

ing out forwarding duties only and which would by practical necessity foreclose

a nonconference line from obtaining cargoes through forwarders in the trade

and deprive shippers who desire to ship nonconference of the services of freight
forwarders is prima facie discriminatory as between carriers and shippers
Furthermore the rule involves black listing of forwarders brokers for their

independent activities as fowarding agents for shippers and embodies sQ1l1e of

the characteristics of a secondary boycott Nothing in the record justifies such
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prima facie discrimination and apparent invasion of the prohibitions of the
antitrust laws and therefore the brOkerage rule must be considered as unjustly
discriminatory and unfair and as detrimental to the foreign commerce of the
United States within the meaning of section 15 of the Shipping Act Id 239
241

A conference rule which would merely prohibit payment of brokerage to a

broker who actually solicits for or receives brOkerage payments fram a competing
nonconference line might under certain circumstances be shown to be proper and
might be approved under section 15 Id 241

Collection of brokerage by freight forwarder on shipments of companies which
he fully owned and controlled which collection was willful and knowing is a

violation of the first paragraph of section 16 of the Shipping Act section 16
Second and General Order 72 Samuel KayeCollection of Brokerage Mis
classification 385 386

Collection of brokerage by freight forwarder on shipments of companies which
he fully owned and controlled was willful and knowing violation where on

applications for issuance of a forwarder registration number he twice filed false
statements with the Board to hide his true business as an exporter and shipper
he gave false answers to questions in an application he signed and filed with a

conference in order to collect brokerage as a forwarder he was repeatedly
put on notice by the Board the Conference and by endorsement on brokerage
checks that collection under conditions whereby any part of such brOkerage
reverted to the shipper or consignee would violate section 16 and General
Order 72 and he continued to receive and accept such brokerage even after

advising the Board that he would desist Id 395

Fact that illegal brokerage collections were finally repaid to the carrier is

irrelevant to the determination of whether such collections when made were

violations of the Act or of Board orders Id 396

BROKERS See Brokerage

BURDEN OF PROOF See Evidence

CARLOADING AND UNLOADING See Terminal Facilities

CEASE AND DESIST ORDERS See Agreements under Section 15 Contract
Rates

CHARTER OF WAR BUILT VESSELSPo L 591 81st CONGRESS

In general
Public Law 591 does not require the Board to make a finding of emergency

as a prerequisite to granting charter of Government owned vessels Lykes Bros

S S Co Inc 105 107

Section 211 h of the 1936 Act authOrizing the Administrator to determine
the advisability of enacting legislation to aid coal producers inter alia in

exporting their products in an economic or commercial emergency does not

apply where an applicant desires to charter Government owned vessels to carry
coal to foreign ports and the applicant admitted that the market for coal in

Europe would not disappear if the application wer denied Moreover the pro
cedure for chartering vessels under section 5 of the Merchant Ship Sales Act is

not dependent upon any findings or determinations under section 211 h

American Coal Shipping Inc 154 163

A commitment by a shipper for carriage of cargo contingent upon the granting
of a charter of Government owned vessels may be an indication of special quali
fications by an applicant under section 5 e it does not however entitle the
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applicant ipso facto to a grant Other factors should notbe ignored Isbrandt
sen Co Inc 196 ZOO 201

In proceedings under section 5 e of the 1946 Act for charter of vessels for

use in regular berth services and not forservices inbulk carriage applicant will

not be restricted to the carriage of commercial bulk because another competing
line in its present operation of privately owned nonsubsidized vessels is so

restricted where no other valid reason for such restrictions appears in the
record Restrictions on operations of nonsubsidized vessels which do not arise
out of any proceeding under the 1946 Act are irrelevant to the issues incharter

proceedings under section5 e Lykes Bros S S Co Inc 205 207

Allocation of charters

In considering the various factors which will determine the allocation of
chartered Government owned vessels to particular applicants the mere fact that
a particular applicant has obtaine d a commitment for carriage of Government
sponsored cargoes conditioned upon the granting of a charter of Government
owned vessels should notbe a conclusive factor ingranting or denying particular
applications American Export Lines Inc 188 192
It was error for a hearing examiner to refuse to recommend under section

5 e that consistent with the policy of the Act preference be given to appli
cants who use predominantly American flag vessels on the ground that delegation
of authority by the legislative branch to the executive branch without any rea

sonable standards is an unconstitutional delegation of legislative authority
The Secretary s discretionary authority is granted to him by the1946 Act not
by the Board The Board only makes recommendations which the Secretary is
authorized not required to follow Isbrandtsen Co Inc 196 201

Section 5 e of the 1946 Act provides that the Secretary of Commerce may i
his discretion reject or approve a charter application butmay notapprove unless
in his opinion the chartering would be consistent with the policies of the Act
Recommendation to the Secretary that preference be given to applicants who

together with their closely affiliated companies use predominantly American flag
vessels when operating in the commerce of the United States is within the

discretionary authority granted to the Secretary by Oongress The recommenda
tion is sufficiently clear and precise to enable the Secretary to follow it Sec

tion 804 of the 1936 Act and seqtion 10 of the 1946 Act recognize the reasonable
ness of affiliated interests as a standard and guide Predominantly has a

clearly understood meaning and its reasonableness as a legal standard has been

recognized Id 201 202
The Board will recommend to the Secretary of Commerce under Section 5 e

that in allocating charters of Government vessels consistent with the policy
of the 1936 and 1946 Acts preference be given to applicants who together with
their closely affiliated companies use predominantly American flag vessels in
the foreign commerce of the United States Id 203

The question of whether preference should be given to charter applicants on

the basis of the ships operating in particular trade routes and sailing frequency
in proportion to the service provided is not an issue under Public Law 591 If

vessel allocation priority becomes necessary it can be handled administratively
Lykes Bros S S Co Inc 205 IX

Charter conditions

While applicant has met the statutory requirements for bareboat charter the

public interest requires that conditions be incorporated in the charter to ensure

reimbursement to the Government of all costs of breaking out the ship and putting
it inclass Thus conditions willbe recommended to the Secretary that applicant
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pay for break out readying and lay up costs Gulf South American S S Co
109 111

Except in special circumstances where the urgency of the situation overrides
the desire to recoup average activation repair and deactivation expenses as a

desired goal charters should be fora period which willenable the Administration
to recoup substantially all such expenses Where the charter is earlier termi
nated at charterer s option then at the option of the Administrator a considera
tion for such early termination should be charged against charterer in an amount
which when added to charter hire already paid willaggregate one year s charter
hire Since the Government will have recouped substantially all of said ex

llenSes during the first year of operation in charters made for a longer period
consideration should be given to reducing the rate of charter hire in the second

and subsequent years always consistent with the policies of the 1946 Act Grace
Hne Inc 43 148

In event that subsidization for a vessel which applicant seeks to charter is

allowed the charter party executed should include provisions to protect the

interest of the Government under its operating differential subsidy agreement
with applicant Id 148

The Board will not recommend that charters under section 5 e be conditioned

upon a minimum freight rate for coal determined by the Administrator where

the poSSibility that applicant would charge a rate that would result ina loss and

produce chaos among other operators in the coal trade is so remote as 00 be

almost impossible foreign flag vessels dominate the trade and could make appli
cant s minimum r te their maximum and there is little likelihood that appli
cant s vessels will be able to take cargoes away from American flag vessels

because they will be able to carry only 25 percent of the estimated increase in

coal exports American Coal Shipping Inc 154 167 168

Charters granted principally to permit carriage of coal to foreign ports should

be for an indefinite period to permit applicant to build or convert vessels A

year would be a reasonable time in which to complete plans and undertake

definite commitments for new ships The Administrator should renew the prog
ress made after charters have been ineffect for six months to determine whether

continuation i s warranted and if applicant lacks reasonable excuse for insuffi
cient progress the option to terminate should be exercised Id 168

An applicant for charter of Government owned vessels under section 5 e to

carry coal to Europe will be limited to the carriage of coal outbound but will

be permitted to carry ores inbound in order to obtain revenues needed for its

successful operation inthe coal trade Id 168

Charters granted under section 5 e need not be conditioned on the applicant

paying break out lay up and incidental expenses The Board will recommend

that with reference to such costs the Secretary should establish uniform rates

of charter hire which take into consideration th NSA fair and reasonable rates

and authorize the use of vessel operations revolving fund for the activation

repair and deactivation cost provided for in Public Law 890 84th Congress
Id 168

Charters under section 5 e for foreign aid cargoes will be awarded on condi

tions that vessels return home in ballast unless it is shown to the satisfaction

of the Administrator that inbound cargoes would otherwise be declined by private
owners of American flag vessels Pacific Far East Line Inc 177 182

Charter to contract carrier

Unopposed application to charter vessel for contract carriage of sulphur from

the Gulf to the PaCific Northwest and lumber from the Pacific Northwest to the

North Atlantic recommended to the Secretary as the service is required in the
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public interest the service is not adequately served and privately owned Amer

ican flag vessels are not available on reasonable conditions and at reasonable

rates Terminal S S Co Inc 214 215

Inadequacy of service

a In generaZ

Under section 5 e there is inadequacy of American flag service where al

though applicant s sailings as well as foreign flag sailings had decreased in the

past year this was due to weather conditions and mishaps applicant recently had

to decline very substantial amount of cargo on the routes Involved new farm

legislation will substantially incrase the movement of cotton shippers were

making sales of cotton subject to space availability and the vessels involved will

operate at capacity on berth Lykes Bros S S Co Inc 105 106

The adequacy of service contempla ted by section 5 e of the 1946 Act is the

adequacy of American flag vessels The facts that American flag vessels car

ried from 4 to 5 percent of American coal exports in 1955 and only 1 percent
during the first 6 months of 1956 although coal exports increased 17 percent
over 1955 conclusively establish that the export coal service is not adequately
served by American flag vessels That such inadequacy may be due to rates

which are too low to support an American flag operation is not an issue Ameri

can Coal Shipping Inc 154 164

The inadequacy of service contemplated by section 5 e is inadequacy of all

American flag operations in the service not merely of a particular applicant or

line However where a clear showing is made by an applicant that its

American flag vessels are unable to provide adequate service a prima facie

showing is made and in the absence of evidence to the contrary from competi
tive or other sources a finding of inadequacy may be made Lykes Bros S S Co

Inc 205 206 207

Evidence of 1 inability to move 1 000 tons of asphalt in one instance from

the Pacific Northwest to Juneau 2 declination of a substantial number of

privately owned motor vehicles of armed services personnel and 3 an intra

Alaska shipment of about 4 000 tons of lumber is insufficient to show inade

quacy of service with reference to the Alaska trade and statutory finding of

inadequacy of service in the California Pacific Northwest British Columbia
Alaska service cannot bemade Coastwise Line 209 210

The facts that applicant s vessels have been sailing full forat least six months

that firm offerings in excess of 150 000 tons of cargo recently have been declined

for lack of vessel space and that there is a continuing backlog of cargoes to

be moved fully supports a finding that the services are not adequately served

Isthmian Lines Inc 242 245

b Foreign trade

Service is inadequate where although no other American flag vessel serves

the route there is foreign competition and increased industrial and commer

cial development substantiate that there is need for an additional vessel Gulf

and 80uth American 8 S Co 109 110

Charter of vessels will be restricted to movements of grain to Israel solely
in instances where intervenor cannot carry the cargo offered where it is shown

that the intervenor is willing and able to carry the cargo in question on its

regular liner services Pacific Far East Line Inc 177 181

The facts that charter applicant has been operating its vessels without any

substantial free space for 9 months that there is considerable newsprint
applicant s dominant cargo available that one shipper had to ship by rail be

cause vessel space was not available and that additional goods willbe available

for shipment in the future substantiate the conclusion that the service Cali
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fornia Pacific Northwest and British Columbia is not adequately served

Coastwise Line 209 211

Application to charter Government owned shivs for use between the Great

Lakes and the Caribbean granted where the service would relieve a shipping

bottleneck the present service is inadequate as to sailings regularity and

capacity area to be served offers a natural outlet for a wide variety of Mid

western goods and shipping rates are lower than rail ocean rates and there are

savings in handling costs Grace Line Inc 553 555 556

ApplicatiDn tD cha rter GDvernment Dwned vessels fDr use between the Great
Lakes and United KingdOm and CDntinental pDrts granted where large pDltiDn

Of the cargD will mDveby water l ather than by rail nD American flag vessels

are in service On the trade rDute in questiDn the Only ships available are the

GDvernment ships and service by the fDreign flag ships engaged is nDt ade

quate Id 556 557

c Intercoastal trade

Inadequacy of service is shown by a pplicant for charter and operation Of

chartered vessels in intercoastal trade where evidence establishes that there

is a CDntinUDus and grDwing shortage of cargo space in the trade ships are

fully loaded 3Jpplic ant ilS constantly receiving requests frDm shippers for addi

tionalservice all lumber space has been bDoked thrDugh June and 57 million

feet Of lumber offered for shipment in May June and July have been turned

downfor lack of space Pope Talbot Inc 99 101 103

d Governmentmilitary national defense requirements

Within the meaning Of Public Law 591 81st CDngress the service trans

portation of coal from North Atlantic porbs to France is not adequately served

by American flag vessellS where ICA claimed that there was such a shortage
of American flag vessels that some of its programs had nDt been announced

regular brOkers for the French importing assDciation found that Only fDur

such veSlSels inthecharter market had been fixed at thetime of hearing against
15 applied for only tWD veSels were definitely offered to the French associ

atiDn Owners Of 18 others preferred to have them available tD handle cargDes

for the United States GDvernment and the vDlume of cDal tD be transported
would require more veSels than the15 sought and the2 vessels mentiDned above

Isbrandtsen CD Inc 95 96 97

Where charter applicant is not able tD aCCDmmodate all cargD Offered on

Trade Route 25 and both commercial and GDvernment spDnsored cargoes will

materially increase within the next ten months on the route the service is

notadequately served Grace Line Inc 143 144

ApplicatiDn to bareboat charter war built vessels from the Government for

the carriage of GDvernmentsponsoredbulk cargoes and other approved bulk

cargoes approved the foaet inter alia that Only 27 2 of the cargo mDved on

American flag vessels in a previous mOnthsubstantiates the faet that the

service is nDt adequately served and privately owrred American flag vessels

are notavailable American Export Lines Inc 188 190 191

Applications under section 5 e will be denied where the record establishes

that there is no need for additional ships to transport GDvernment sponsored

corgoes or coal that the needs Of the MSTS arebeing met and that more Amer

ican flag tramp Ships are Offered for charter at NSA rates or less than a re

requested Prudential S S Corp 420 425

Notice and hearing
Under Rule 13 g permitting taking official notice of material facts Outside

the recDrd under certain circumstances the BDard wHI be influenced in its
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decision with regard to an application for charter under section 5 e of the

1946 Act for use of cha 1tered vessels in illitereoastal trade by the fact that

subsequent to hearing before an Examiner and oral argument before theBoard

applicant s subsidiary a subsidized operator had diverted one of its owned

vessels to operation in foreign trade Pope Talbot Inc 99 103

Telegrams received by the Board before and after the record was closed in a

proceeding under section 5 of the Merchant Ship Sales Act urging denial of the

application will be disregarded as inappropriate and contrary to the Adminis

trative Procedure Act American Coal Shipping Inc 154 155
Failure of applicants for bareboat cbarter of Government owned vessels to

appear does not result in prejudice as tbe proceeding was beld open for the

purpose of considering requests from any Government agency which is unable to

secure privately owned vessels at reasonable rates and upon reasonable condi

tions to transport its cargoes American Export Lines Inc 188 192

Proceedings under section 5 e do not require a tecbnical bearing procedure
Wbether or nota given period of time constitutes timely notice depends upon the

circumstances surrounding eacb case including the urgency of tbe situation and

the complexity of the issues If intervenor felt tbat it had insufficient time to

prepare its case it should have asked for a postponement pur mant to Rule 7 e

Motion to dismiss application for charter was moot in any event because inter

venor was not being prejudiced since it did not offer a service to British Colum

bia the service for which the affirmative statutory findings were being made

Coastwise Line 209 212

Interest in chartering vessels expressed by another steamship company prior

to hearing will not be considered by the Board since no formal application was

filed as is required by General Order 60 nor was the company represented at the

hearing Grace Line Inc 553 554

Service required in the public interest

a In generaZ
Wbile a service in which one commodity is carried from one port to another

for but a single shipper is not in the public interest unless exceptional circum

stances are shown such circumstances are shown where under mandate of

Congress wheat financed by lOA is to be moved to Pakistan in Government

owned chartered vessels and no privately owned tonnage is available Pacific

Far East Line Inc 136 138

Under Public Law 591 the public interest issue is notsatisfied by a showing

merely that the promotion of the coal industry and the exportation of coal are

in the pUblic interest The test is whetber the proposed service is required in

the public interest Proposed service mainly carriage of coal to foreign ports

would not injure the American merchant marine as contended by opponents of

the application to charter vessels for such carriage Other objections that 1

such transportation when performed by a newly formed company and particu

larly by a company owned by the enited Mine Workers three railroads that

carry coal to Hampton Roads and which handle more than 8n percent of the coal

exported by sea and seven coal mine operators and producers including some

of the largest with Government owned ships in competition with privately

owned American flag vessels is not in the public interest 2 that the objective

of the applicant is to benefit the coal industry and not the American privately

owned merchant marine 3 that applicant will operate at 11 loss depress coal

rates break the market which will drive tramp ships outof the coal trade 4

that the combination of three such powerfUl elements of the coal industry to

stabilize ocean freight rates constitutes an illegal combination in restraint

41 4 1 YY ln4 n P fohn QTr cor 111 1 1 Irrhor h 1 4 11
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proprietary cargoes 6 that the solution should be sought under section 211 h

of the Act and 7 that the applicant is not qualified do not sufficiently out

weigh the benefits of the proposed service ie assistance to the economy of many

friendly countries help to the American coal industry to retain its European
markets and thus benefits to the miners the operators the railroads and the

general economic welfare and employment of 1 200 American seamen and use of
American repair yards Therefore such service is required in the public in

terest American Coal Shipping Inc 154 15f160
Applicant for charter of 30 Government owned vessels primarily to carry coal

to foreign ports has not been shown to intend to operate at a loss or to break

the market or unduly depress rates where several directors testified to the con

trary the railroads which own stock in the applicant have pointed out that it

would be illegal for them to engage in a loss venture an experienced charter

broker testified that the applicant could not break the market with 30 vessels

and coal exports were increasing so that even if the increase reached only one

quarter of the estimate cargoes would not be taken away from American flag

operators Id 160

While the Board would not wish to charter Government owned vessels to a

company which it thought intended to use them inviolation of the antitrustlaws

and weight should be given to the antitrust policy of the nation in considering
a charter application the Board cannot decide authoritatively such questions
as whether the transaction contemplates an illegal price fixing device an undue

restraint of trade or an attempt to monopolize it can only express an opinion
for the purpose of deciding whether the service is required in the public inter

est Id 161

Enforcement of the antitrust laws except where superseded by the Shipping
Act 1916 not here relevant is primarily the responsibility of the Department
of Justice and the Board is satisfied that if the Department deems it necessary

it will review the operation of the applicant for charter of Government owned

vessels to carry coal to foreign countries from an antitrust point of view Since

the charters provide forannual review and termination by the Administrator for

any reason upon 15 days notice the public interest will be amply protected

against the continuance of any improper practices of the charterer should they

develOp depressing of rates or breaking of the market discrimination against
coal shippers or preference to applicant by the mine owners who owned one

third of applicant Id 162
Itwould not be against the public interest to charter Government owned ves

sels to a company which is owned one third each by the United Mine Workers

three railroads that carry coal to a port and seven coal mine operators and

producers where none of the coal to be carried by the company would be owned

by it some may be coal mined by one of the coal producing stockholders but

most will not be owned by a stockholder because it is customarily sold f o b

the mine the company does not itself operate coal mines and its certificate of

incorporation will not permit it to aet as a coal dEaler or coal broker the com

pany will carry for all shippers first come first served and the company will

operate as an independent shipping line and offer its vessels on the market to

any charterer and not confine them to the stockholders Id 162 163

On the issue of public interest under section 5 e of the 1946 Act the responsi

bility to pass upon an applicant s qualifications to charter vessels with respect to

its practical experience or any other factors that would be considered by a

prudent businessman in entering into a transaction involving a large investment

of bis capital required to be considered under section 713 of the1936 Act which

is made a part of section 5 of the 1946 Act rests with the Administrator The
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Board however will invite attention to the fact that although the applicant has

never operated a vessel and has only a skeleton staff its president is a steamship

executive of 40 years experience two of its stockholders who own and operate

United States flag vessels have agreed to furnish the necessary experienced oper

ating personnel and its officers and directors are responsible men of wide

business experience Id 164
Under section 5 e use of Government owned vessels to service offshore oil

and gas wells in the Gulf of Mexico is in the public interest where substantial

conversion work will be performed in American shipyards employment will be

provided for American seamen our offshore oil and gas resources will be more

efficiently expioited and the proposed charters would greatly reduce the dangers
to workover crews during storms on the present nonself propelled barges Ad

vantages to the American merchant marine and to our economy in general

sufficiently distinguish the application from the case of Grace Line Inc 3 FMB

703 Boston Shipping Corp 372 376 377

Use of Government owned vessels in servicing offshore oil and gas wells is

within the meaning of service in section 5 e of the Merchant Ship Sales Act

of 1946 This term is not to be interpreted so narrowly that only a charter

application proposing to furnish an ordinary commercial shipping service may

be approved The prime purpose of section 5 e was to eliminate and to prevent
in the future competition between privately owned American flag ships and

Government owned tonnage Id 377

b Foreign trade

Vessels sought to be chartered under section 5 e are clearly to be used in a

service which is in the publiC interest where the routes involved are essential

and with the services thereon form important arteries for the movement of

cotton sulfur and other products from United States Gulf ports Lykes Bros

S S Co Inc 105 106
Vessels sought to be chartered for use on Trade Route No 25 would be used

in a service which is in the public interest Although one vessel would not be

integrated in applicant s voyage sequence and turnaround schedule on the route

it will operate without serving the full range of United States Pacific coast ports
and will carry Public Law 480 cargoes Grace Line Inc 143 144

Charter of 30 Government owned vessels to carry coal to foreign countries and

to carry other suitable bulk cargoes including manganese bauxite and iron

ores the vessels to be operated under the American flag with American crews

would be a service under Public Law 591 which is clearly inthe public interest

as one of the policies of the Act is to promote an American merchant marine

sufficient to carry a substantial portion of the waterborne export and import
commerce of the United States American Coal Shipping Inc 154 158

Operation of a Government owned vessel by an American flag charterer in the

California Pacific Northwest British Columbia trade would be in the publiC
interest Coastwise Line 209 210

Services for which applicant desires to use Government owned vessels being

on Trade Route No 18 declared essential by the Administrator under section 211

of the Merchant Marine Act 1936 are clearly in the public interest Isthmian

Lines Inc 242 245

Application to charter Government owned vessels for use between Great Lakes

ports and North Atlantic European ports granted where the area to be served

was declared an essential foreign trade route by the Maritime Administrator j

no American flag vessels operate on the route and the Government vessels are

the only suitable United States flag vessels available Grace Line Inc 553

558
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c Intercoastal trade

The intercoastal service is an integral part of the domestic commerce of the

United States and is in the public interest Its importance has been recognized
by the Congress the Interstate Commerce Commission the Maritime Administra

tion and the Board Pope Talbot Inc 99 100

d Governmentmilitary national detense requirements

Within the meaning of Public Law 591 31st Congress vessels clearly are to

be used in a ervice which is in the public interest where they are to carry coal

from North Atlantic ports to Belgian Dutch and French ports the French

economy needs a greater quantity of coal because of winter weather conditions

imports from other European countries have fallenoff the welfare of France as

a member of NATO and OEEC is extremely vital to that of the United States

the economic stability of France is contingent in large measure upon its ability

to obtain coal from the United States and the mining of coal and its exportation
is advantageous to those industries Isbrandtsen Co Inc 95 96

Charter of vessels for transportation exclusively of Government sponsored aid

cargoes is in the public interest where the failure to authorize charters in the

face of the inadequacy of other American flag tonnage would frustrate our

national foreign aid programs and would result in a disservice to the American

merchant marine Pacific Far East Line Inc 177 180

The Board is authorized to award charters for the carriage of Government

sponsored cargoes on other than essential trade routes under section 5 e and

need not proceed under section l1 a which authorizes a Government agency

operation fOr account of the particular department having cargo to move Id

182 133

Unavailability of privately owned vessels

Where a lesser rate than 11 60 per ton for the carriage of coal would be

unprofitable and where no privately owned American flag vessels were available

other than those few which were fixed prior to hearing or were offered during

the hearing at the rate of 11 60 granting of application to charter 15 Govern

ment owned vessels under Public Law 591 31st Congress would be recommended

to the Secretary of Commerce Isbrandtsen Co Inc 95 97

Where evidence discloses that an applicant for charter of three vessels under

section 5 e for use in intercoastal trade acquiesced in the action of its sub

sidiary in diverting one owned vessel from its subsidized service to presumably
more lucrative operation in foreign trade the Board would recommend that

grant of the application be limited to two vessels and conditioned upon the

placing the privately owned vessel in the intercoastal trade and its remaining

therein until expiration of the charters unless the vessel should be again required
in the subsidized service of the subsidiary in which event the third vessel may

be chartered Pope Talbot 99 103
Under section 5 e privately owned vessels are not available at reasonable

rates for use in the service involved where several months earlier applicant had

been offered only one vessel several were needed at a rate applicant considered

too high and which would have resulted in a loss rates had risen since that

time and applicant was willing to charter the vessels involved at a 15 percent
basic charter hire rate possibly at a small loss since it felt that it owed a duty

to its shippers to furnish adequate service Lykes Bros S S Co Inc 105 107

Where the record establishes that actual and immediate need by Government

agencies for cargo space on American flag vessels in excess of the capacity of

availabl privately owned vessels has not yet materialized that all Government

requirements are in terms of estimates and projections that approximately half
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of ICA s backlog of 1956 grain has been booked for shipment that there is not

now offering any cargo under programs of the Department of Agriculture that

cannot obtain ocean transportation at reasonable rates that there is no cargo

that will be available for movement beyond the capacity of available tonnage
that there is no dearth of tramp ships forearly employment and that the berth

operators will be able to accommodate substantially increased volume of Govern
ment sponsored cargoes in the ensuing fiscal year the Board cannot find that

privately owned American flag vessels are not available for charter by private
operators on reasonable conditions and at reasonable rates for use in theworld

wide service under consideration and application to bareboat charter Govern

ment owned vessels willbe denied Marine Transport Lines Inc 112 116 117
Polarus and members of ATSA had knowledge of cargoes of wheat financed

by ICA to be moved from the Pacific Northwest to Pakistan and had ample time

if they had no vessel available to canvass the market to determine the avail

ability of privately owned vessels and if found not available at reasonable rates

to initiate a request for charter of Government owned vessels This was notdone

by Polarus or members of ATSA until the date of the hearing on the PFEL

application There is no reason why Polarus should be given preference over

PFEL The argument that the cargo is tramp type and should be limited to tramp
operators is without merit Pacific Far East Line Inc 136 137 138

Although the record is clear that at the time of the hearing privately owned

American flag service was not adequate to accommodate the cargoes involved

an applicant to charter Government owned vessels should have established the

extent to which the market for privately owned vessels was canvassed when by
whom and in what manner and should have produced a witness who could

testify directly inthe matter Id 138
While the Board has held that an applicant to charter Government owned

vessels under section 5 e should establish the extent to which the market for

privately owned vessels was canvassed the record in the instant case shows

that no American flag owner has offered a ship for charter at any rate since
notice of hearing although applicant s need was so well known that the filing
of the application had a depressing effect on the charter market Thus while

notcondoning applicant s failure to try to charter vessels the Board believes that

United States flag owners who oppose the application and who own ships which

they say may be forced outof business if the application is granted should use

self help to the extent of offering their vessels to a prospective charterer Amer

ican Coal Shipping Inc 154 165 166

Where privately owned American flag vessels are offered at the going market

level but not in excess of NSA fair and reasonable rates and upon reasonable

conditions no Government owned vessels should be allowed to carry cargo until
such privately owned vessels have been employed The going market level is

established by the supply of and demand for privately owned vessels not by
offerings conditioned upon obtaining Government charters Pacific Far East

Line Inc 177 182

Application for bareboat charter of Government owned vessel approved where

vessel was needed to take place of a stranded vessel full capacity of the vessel

was obligated by firm commitments applicant had been turning down cargo for

the past 45 days and applicant had checked the charter market and was advised

by its broker that there was no American flag vessel available regardless of type
or rate States S S Co 186 187

Specific commitments offers arrangements etc by shippers for carriage of a

commodity coal contingent upon the obtaining of Government vessels are an

indication of the need for charter of such vessels for carriage of that commodity
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However there are other significant factors which must be considered in deter

mining the number of vessels which may be chartered without seriously affecting
the employment of privately owned vessels Where the re ord shows that pri
vately owned American flag vessels might become available as well as other

Government vessels for which charters had been previously recommended the
Board would recommend the charter of a maximum of 50 vesselalthough com

mitments had been obtained for 69 Isbrandtsen Co Inc 196 199 200

Where privately owned vessels chartered by applicant areat the rate of 9400

per month operation at this rate affords a profit and the most attractive offer

applicant secured for an additional vessel was at 15 000 per month which it

considered exorbitant privately owned vessels are not available on reasonable

conditions and at reasonable rates Coastwise Line 209 211

CHARTERS For Charter of War Built Vessels under Public Law 591 81st

Congress see Charter of War Built Vessels

CHECKING CHARGE See Service Charge Terminal Facilities

CLASSIFICATIONS See also Tariffs

Terms in a tariff are to be construed in a manner consistent with general
understanding and commercial usage It is an unrealistic and strained interpre
tation of a tariff fora shipper to describe kerosene stoves and portable ovens as

Pans Enameled Iron or Steelware and classify them under tariff item

Enameled Iron or Steelware when there were specific items for Stoves Coal
Gas Gasoline Oil or Wood Burning and Ovens Not Electric Samuel Kaye
Collection of Brokerage Misclassification 385 398

Where in order to obtain the lower rate on stoves and ovens it was necessary
to claSSify the particular items in ompletely unrealistic ways inorder to a void

the speCifiC and obvious generic terms stoves and ovens which appeared alpha
betically in the tariff the misclassification under Enameled Iron or Steel

ware was done knowingly and willfully as a device to obtain lower freight
on the shipments involved To the extent that the forwarder and shipper had any
doubt they should have made inquiry Indifference is tantamount to outright
and active violation Attributing admitted misclassification of electric refrigera
tors to clerical error was notpersuasive in the liglt of theforwarder s demon

strated disregard for the truth Id 398

Freight forwarder and shipper knowingly and willfully by means of false

classification of Shipments of stoves ovens and refrigerators obtained trans

portation for property at less than the rates or charges which would otherwise

have been applicable in violation of the first paragraph of section 16 Freight
forwarder being an other person subject to this Act also violated section 16

Second inthat he allowed a shipper to obtain transportation at less than regular
rates or charges by means of false classification of stoves ovens and refrigera
tors Id 399

Where in shipping glassware items the traffic manager of an export company

resorted to a dictionary definition of a jar which did violence to the clear mean

ing of the tariff there is at best such an indifference and lack of care incon

struing the tariff as to constitute a deliberate violation of section 16 by the

exporter When in doubt as to proper tariff designation of his commodity
a shipper has the duty to make diligeilt and good faith inquiry of the carrier

or conference publishing the tariff Markt Hammacher Co Misclassification
of Glassware 509 511

A shipper who knowingly anl willfully misclassifies a commodity violates

section 16 of the Shipping Act even though he receives no benefit therefrom as

in the case where title passes to a foreign buyer prior to shipment and freight
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and related costs are paid by the buyer Benefit to a shipper is not a sine qua
non to a finding of a knowing and willful misclassification by a shipper and
lack of motive or reason is not necessary fora finding of a violation Id 511

Manufacturer shipper which has considered packer s tumblers as separate and
distinct from bottles or jars was guilty ofa misclassification when it classified

packer s tumblers as Bottles or Jars Empty Glass rather than Tumblers
each of the classifications being contained in the applicable ocean tariffs Hazel
Atlas Glass Co Misclassification of Glass Tumblers 515 518

An unwitting failure to comply with the statute section 16 Shipping Act
1916 is not sufficient to constitute a violation In order to show a knowing
and willful violation however it is not necessary to establish an intentional
violation of law or an evil purpose particularly as here where the statute does
Ilot involve moral turpitude A conscious purpose to avoid enlightenment where
there is a duty to know supports a charge of a vioiation Knowledge may be

presumed where one upon whom a duty to know has been cast intentionally or

willfUlly keeps himself in ignorance Indifference to diligent inquiry on the

part 6fa shipper or a forwarder constitutes knowing and willful conduct tan
tamount to an outright and active violation Id 519

Having not found the specific tariff classification for packer s tumblers the
manufacturer shipper had two alternatives 1 to designate the articles as

tumblers or 2 to inquire of the carrier or the conference as to the correct
classification The failure to designate the shipments properly together with
the failure to inquirea manifest lack of due diligence inview of the surround

ing circumstances evinces a knowing and willful attempt on the part of the

sliipper to avoid the proper tariff rate The shipper knowingly and willfullr
violated section 16 Id 519 520

A freight forwarder in following written instructions from its principal is
not thereby insulated from a finding of a violation of section 16 of the Act A

registered freight forwarder holds itself out to the shipping public as an expert
in the handling of ocean freight and its expertise includes a knowledge of ap
plicable tariffs If the forwarder prepared the necessary bills of lading pro
cured cargo insurance consular invoices and customs declaration as forwarders

generally do the nature of the cargo necessarily shOuld be within the forwarder s

lmowledge The forwarder has a duty to take reasonable steps to informit elf

as to the nature of the cargo it is handling and to act lawfully with respect
thereto Id 520

COMMON CARRIERS See also A eements under Section 15 Eviden e Ports

Who is common carrier

The entity which constitutes a common carrier by water in foreign com

merce is subject to the provisions of the 1916 Act and the jurisdiction of the

Board The legislative history of the Act indicates that the person to be reg
ulated is the common carrier at common law And at comIhon law a common

carrier is one who holds himself out to carry for hire the goods of those who

ehoose to employ him He must take the goods of all who offer unless his com

plement for the trip is full or the goods be of such kind as to be liable to extra

ordinary danger or such as he is unaccustomed to convey Banana Distributors

Inc v Grace Line Inc 615 620

Since bananas do not confront Grace with liability from extraordinary danger
and they constitute a commodity which Grace is most accustomed to carry

Grace is a common carrier of bananas Id 620 623
Where the vessels of Grace employed in carrying bananas for its chosen

shippers are otherwise engaged in carrying general cargo for all who choose
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to employ them Grace is a common carrier by water within the meaning of

section 1 of the Act Id 621 Philip R Consolo v Flota Mercante Gran

colombiana 633 638

To qualify as a common carrier a carrier s undertaking to carry must con

tinue for a certain time at least subsequent to the receipt of goods for the pur
pose of transportation A carrier which advertised sailings in its own name

between Glasgow and ports on the Great Lakes of vessels operated by other

lines but later changed the advertisements to show itself as loading agent for

undisclosed principals and which did not actually operate any services from

the United Kingdom to Great Lakes ports has notbeen shown to have operated
as a common carrier in the Vnited Kingdom United States Great Lakes trade

Oranje Line v Anchor Line Ltd 714 719

Duties of common carrier

Since bananas aresusceptible to common carriage it follows that respondent
a common carrier of general cargo has carried under contract a commodity
which is capable of being and should have been carried under terms of common

carriage Banana Distributors Inc v Grace Line Inc 278 283
The so called specialty cases dealing with the question whether common

carrier obligation is owed by one common carrier to another common carrier

who is a shipper do not apply to cases where a normal shipper carrier relation

shiphas been presented Id 283
The specialty cases other than those involving common carriercommon

carrier relationships involve commodities which by their very nature are not

capable of being carried under the terms of common carriage and since they
dealt with the question of liability they do not stand for the proposition that

shippers similarly situated could legally be denied space It is therefore un

necessary for the Board to examine the authorities which say that a common

carrier may at the same time and with the same facility be both a common

carrier and contract carrier Id 284

A common carrier would be held guilty of discrimination against qualified
banana shippers in violation of sections 14 and 16 where it refused to carry

bananas for them Tender at the merehandise need not be proved where record

discloses that space had been demanded and refused Id 284

Where the demand for space exceeds the supply a common carrier must

equitably prorate its available space among shippers Id 284

Having chosen to act as common carriers subject to the 1916 and 1933 Acts

carriersassume the obligation to present or make available inregulatory proceed
ings sufficient probative and substantial evidence to enable the Board properly
to carry out its investigative and regulatory duties Carriers are not excused

from their duties because they have maintained books and records where the

books and records are such that it is difficult to extract relevant and material

data from them or where such data is inextricably intertwined with other

operations or is confidential U S Atlantic and Gulf Puerto Rico Rate In

crease 426 430

A common carrier subject to the provisions of the Act may not exempt itself

in part from the provisions of the Act with respect to the carriage of bananas

of qualified shippers Cases sanctioning the exclusion of carriers from facili

ties of another carrier do not apply to the exclusion from such facilities of

the general public Banana Distributors Inc v Grace IJine Inc 615 621 622

A common carrier by water may except certain goods from its holding out

to carry but whatever it does carry it carries subject to theprovisions of the

Shipping Act and may not prefer certain shippers in the carriage of certain

commodities bananas to the exclusion of others Id 622 623
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Even if up to 15 additional hours were required to accommodate six banana

shippers that fact would not justify exclusive long term space contracts to a

favored shipper and the denial of that space to a qualified competitor Opera
tional difficulties and vessel imitations do not justify prejudice and discrimi

natiotl otherwise undue and unreasonable Philip R Consolo v Flota Mercante

Grancolombiana 633 639

Forward booking
Prorated forward booking of refrigerated space for bananas fora period of

two years is proper since forward booking is notnew to common carriage and

the twyear duration is reasonable in that it would afford existing importers
the protection they require while providing a reasonable opportunity for pros

pective shippers to engage in the trade Banana Distributors Inc v Grace

Line Inc 278 285

Qualified banana shippers must not be excluded from participation in the

trade in refrigerated compartments of common carrier s vessels However

practical arrangements designed to minimize or eliminate commingling of

bananas of several shippers should be left to the parties involved Prospective
shippers may be required to post a bond covering the reefer space assigned
and the carrier may otheMvise establish reasonable rules covering dead freight
inspection and loading and stowing which prospective shippers must meet

to qualify as users of such space Space must he reallocated at the end of

the forward booking period if additional qualified importers desire reefer space

Banana Distributors Inc v Grace Line Inc 615 626
Forward booking system for carriage of Ecuador bananas is not an admis

sion that bananas constitute a specialty During the Chilean fruit season

Grace as a common carrier transports such fruit under forward booking

arrangements and when the offerings exceed th available space the space is

prorated among the shippers Id 626

Forward booking is not new to common carriage In view of the economic

problems in the banana trade a twyear period can be characterized as just

and reasonable rather than unjustly discriminatory and unreasonably

prejudicial and affords existing banana importers the protection they require

while providing a reasonable opportunity for prospective shippers to engage in

the trade Id 626

COMPLAINTS See Agreements under Section 15

CONTRACT RATES

In general
Initiation of dual rate system is necessary as a competitive measure to offset

the effect of nonconference rompetition where without the system the con

ference s percentage participation in total commercial movement has been

decreasing and conference carriage of the more remunerative general cargo has

decreased in volume while nonconference carriage of such cargo has increased

Secretary of Agriculture v North Atlantic Continental Freight Conference

20 33

Provisions of tariffs permits dock receipts bills of lading or other shipping
documents may not be controlling over provisions of dual rate contract in any

case where they may operate directly or indirectly to change the amount of

spread between contract and noncontract rates impose on contract shippers

additional requirements not imposed on all shippers or othen ise be inconsist

entwith provisions of the dual rate coptract Id 36

The foreseeable advantages of proposed dual rate system outweigh the fore

seeable disadvantages where the increased carriage of cargo by conference lines
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is not likely to tend toward monopoly in view of the number of active inde

pendents in the trade the large volume of free cargo for which all carriers

will compete and the existing direct and indirect rate competition to the con

ference lines on cargoes originating in areas other than those served by confer

ence vessels where the existence of the contracts guaranteeing to shippers
levels of rates for the period of the contract will decrease pressure on confer

ence lines to wage a rate battle with nonconference lines and where stability
of rates and assurance of basic core of cargo will enable conference lines to

put improved service on berth and more efficiently plan sailings and servic e

Id 37

Antitrust laws

Shippers rate agreement which requires its signatories to ship exclusively
via conference vessels all goods sold by such signatories for export in the

trade served by the conference depends for approval on the competitive need

shown to exist in keeping with command of court that concerted conduct

approved by the Board and thus exempted from the antitrust laws must not

offend the spirit of those laws any more than necessary to serve the purposes
of the Shipping Act Mitsui S S Co Ltrl v Anglo Canadian Shipping Co
Ltd 74 92

Detriment to commerce

Proposed dual rate system will not be detrimental to the commerce of the

United States where the rates will remain stable for at least successive 6 months

periods and will enable nonconference carriers to stabilize rates at custom

ary lower levels if desired and a general increase in rates charged to shipper
alleged to be likely because of increased cargo carryings on conference vessels

is highly improbable in view of 1 the effectiveness of nonconference com

petition 2 effectiveness of competition of other carriers and conferences

serving the ports of discharge in this trade from ports of loading not served

by conference involved 3 effectiveness of carrier competition at other gate

ways to areas served by conference involved and 4 power of the Board over

conference rates which are found to be detrimental to the commerce of the

United States Secretary of Agriculture v North Atlantic Continental Freight
Conference 20 35

Where upon complaint of nonconference carrier and shipper the Board finds

that a new conference interpreta tion of a shipper s rate agreeinent is an agree

ment or modification of an apprgved agreement which requires approval under

section 15 and which has been effectuated prior to such approval it need not

consider whether the new intelPretation is detrimental to the commerce of the

United States but will require the conference to cease and desdst from effectua
tion of the interpretation until such time as the agreement has been approved

under section 15 Detriment to the commerce of the United States would then
be ground for disapproval 1Htsui S S Co Ltd Anglo Canadian Shipping
Co Ltd 74 92

Discrimination Unfairness

Although the use of dual rates is prima facie discriminatory the discrimina

tion is not unjust where the shippers will retain complete freedom of choice

between signing and not signing thecontract no shipper will be preferred as

all will have an equal opportunity to avail themselves of the contract rate

shippers will notbe coerced to sign since collectively the non conference carriers

provide complete port coverage and frequent and regular service no greater
handicap will be placed on cargoes moving at noncontract rates than the handi

cap placed on cargoes moving on conference vessels as compa red with those
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moving on nonconference lines at rates as low as or lower than the differential

and there is no indication that collectively nonconference vessels do notoffer the

same types of facilities as those offered by conference vessels Secretary of

Agriculture v North Atlantic Continental Freight Conference 20 34

Proposed dual rate system will not be unfair as between carriers where

membership in the conference is open to independent carriers regularly oper

ating or furnishing ev dence of intention to so operate in the trade the inde

pendent carrier is free to remain outside conference and maintain its rate ad

vantage and independent carriers will not be eliminated from the trade since

there is a large volume of bulk type commodities which will not be subject
to the system they will remain able to compete with conference carriers because

of their comprehensive coverage and service and it is probableth8it conference

vessels will carry no more than 75 percent of total liner cargo Id 34 35

F o b Ias etc shipments
Where proposed dual rate contract provision might be construed as requiring

signatory exporter to refuse to Sell his products to an f o b or f a s buyer if

the buyer should insist on routing shipments via nonconference carrier the

Board will require in lieu tJhereof a provision which limits the restriction of

the contract to ship exclusively via conference vessels to those circumstancea
wherein the contract signatory is in fact the shipper and which states in the

absence of fraud that the person indicated as shipper inthe oceanbill of lading
shall be deemed the shipper The amended provision must notprevent sD ipmeDJts

by an exporter as agent for the buyer at the buyer s request and expense where

the exporter merely renders aid in obtaining the documents required for pur

poses of exportation Secretary of Agriculture v North Atlantic Continental

Freight Conference 20 35 36

Interpretation of conference shipers rate agreement as including all goods
of contract signatroies sold for shipment in the conference trade whether sold

f o b f a s c Lf or c and f basis was found to be a new agreement between

carriers effectuated in violation of section 15 of the Shipping Act of 1916 since
the agreement does not speci fythat f o b and f a s shipments of a signatory
must move via conference vessels shippers disagree as to whether the agree

ment imposes that obligation the custom of the industry contemplates that

ordinary f o b and f a s shipments are those of the buyer the conference previ

ously expressed a broad opinion to the effect that f a s shipments arenot included

within the coverage of the agreement and the new agreement has a secondary
effect on nonsignatory buyers not the natural and logica l result of the agree

ment as written Mitsui S S Co Ltd v Anglo Canadian Sqipping Co Ltd

74 91

Interpretation of conference shippers rate agreement as including all goods
of contract signatories sold for shipment in the conference trade whether sold

f o b fa s c Lf or c and f basis found not to have resulted in violations of

sections 14 16 17 and 18 of the Shipping Act of 1916 as no injury to any ex

porter has been shown to have resulted from conference termination of the

exporter s right to contract rates in circumstances where a shipment of the

exporter has moved via nonconference vessel under f o b Or f a s terms one

party was for a period denied contract rates but the right to such rates has

ibeen restored and a refund of excess charges over contract rates has been

agreed to while certain shippers rate agreements have been terminated com

plainants have not established that the movement which resulted in termina
tion of those agreements had been made on f o b or f a s terms in circum

stances where those companies did nothave the right to control the moyements

there is no evidence of any actual ioss by specific discrimination against a car
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rier nor against any foreign consignee and unjust rates have not been charged
by the conference Id 93

Institution of dual rate system
Filing of statement under General Order 76 with respeCt to dual rate system

will be considered by theBoard as also filing under section 15 which is required
where conference intends to institute or reinstitute the system Secretary of

Agriculture v North Atlantic Continental Freight Conference 20 37

Stability of rates
Initiation of dual rate system is necessary to insure stability of rates and

service to shippers where despite present stability of rates the competitive
pressure on conference lines has been increasing it is impossible for conference

lines to Jllaintain stability of rates and at the same time a proportionate share

of the desirable general cargo and a guarantee of rates for the 6month period
contemplated will facilitate forward tJrading by shippers and minimize the

threatCYf rate waIlS with their disastrous effects on carriers and on Shippers
Secretary of Agriculture v North Atlantic Continental Freight Conference 20

34

DEFERRED REBATES See Rebates

DETRIMENT TO COMMERCE See Agreements under Section 15 Brokerage
Contract RaJtes Port Equalization Practices Terminal Facilities

DEVICES TO DEFEAT APPLICABLE RATES See also Classifications
Rebates

Whether a particular arrangement violates the statute inthat it amounts to a

direct or indirect securing of transportation at less than appli able rates will

fully and knowingly ia a question of llact If the corporate form is used to
evade a Statute then the corporate entity must be disregarded while the Board

looks to the substarrceand reality oftJhe matter A freight forwarder s regis
ration may be susperuded CYr cancelled if the device employed constitutes a vio
lation of the Board s General Order 72 or the ShippinAct of 1916 Brokerage
on Ocean Freight Max Le Pack 435 440

Violation of section 16 of the Act and section 244 13 of G O 72 is obtaining
transportation at less than applicable rates by unfair device was willful

within the meaning of section 16 where respondents had competent counsel to

advise them had wide knowledge and business experience inthe export business
and were aware of or at least should have known by diligent inquiry the

requirements of the law Id 444

DISCRIMINATION See also Agreements under Section 15 Brokerage Com

mon Carriers Contract Rates Evidence Port Equalization Preference and

Prejudice Tariffs Terminal Facilities

Evidence of confusion and misunderstanding on the part of both the shipper
and the carrier as to the rate to be charged forshipment of dismantled aluminUJDl

plant is insufficient to show that there was any arrangement or agreement to

carry the cargo at rates other than the applicable tariff charges in violation of

section 14 Fourth of the Shipping Act of 1916 nor does the record indicate that

any actions of respondent were retaliatory within the meaning of section 14

Third of the Shipping Act of 1916 Aluminum Products of Puerto Rico Inc v

Trans Caribbean MotorTransport Inc 1 VII

No discriminatory treatment violation of section 14Fourth is shown where

conference charged rate on seed beans under item Seeds Agricultural n o s

rates on similar commodities which stow the same as seed beans and have the
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same values were lower but no evidence of any comparative transportation
factors was presented an item of seed beans lower than the no s item was

established by the conference after complainant shipped Us beans and there

was no evidence that carrier s failure to adjust and settle shipper s claims for

llpplication of the reduced rate had resulted in unjust discrimation against the

shipper in favor of any other shipper Asgrow Export Corp v The Hellenic

Lines Ltd 597 599

In order to sustain a charge of unjust discrimination under section 16First

or section 17 complainant must prove 1 that the preferred port cargo or

shipper is actually competitive with complainant 2 that the discrimination

compluined of is the proximate cause of injury to complainant and 3 that

such discrimination is undue unreasonable or unjust There was no violation

of these sections where complainant s shipment of seed beans was its first and

only shipment and there was no evidence that any other Shipper of seed beans

to the samerange had been charged a lowerrate Id 600

Provision of agreement that arbitration procedures set up to resolve disputes
between parties to the agreement must be governed by Dutch law was not shown

to be discriminatary as between carrier or otherwise in violation of the Act

Such a provision cannot affect the rights of any person or limit the Board s

juriSdiction under the Act Oranje Line v Anchor Line Ltd 714 730

DOCKAGE CHARGE See Freas Formula Rates Service Charge

DUAL COMMON AND CONTRACT CARRIERS See Common Carriers

DUAL RATE CONTRACTS See Contract Rates

EQUALIZATION See Port Equalization

ESSENTIAL TRADE ROUTES See Subsidies Operating Differential

EVIDENCE See also Practice and Procedure

Letters though hearsay may be introduced in evidence in Board proceedings
subject to the requirement that rules or orders issued by the Board be supported
hy reliable probative and substantial evidence In any event the question of

admissibility is moot where the Examiner found contrary to theproposition for

which the letters were offered City of Portland v Pacific Westbound Confer

ence 118 128

Summary evidence without reasonable access to supporting and underlying
books records and accounts by which the accuracy and sufficiency of the evi

dence may be tested is not reliable probative and substantial evidence as

required by section 7 c of the Administrative Procedure Act and therefore

not sufficient basis for findings as to the lawfulness of rates under section 18

of the 1916 Shipping Act and the Intercoastal Shipping Act of 1933 U S

Atlantic and Gulf Puerto Rico Rate Increase 426 429

Having chosen to act as common carriers subject to the 1916 and 1933 Acts

carriers assume the obligation to present or make available in regulatory pro

ceedings sufficient probative and substantial evidence to enable the Board prop

erly to carry out its investigative and regulatory duties Carriers are not

excused from their duties because they have maintained books and records where

the books and records are such that it is difficult to extract material data from

them or where such data is inextricably intertwimed with other operations or is

confidential rd 430

Evidence concerning issuance of joint advertisements of sailings purporting to

show allocation of ports as between carriers does not justify of itself a finding

that ports were so allocated by agreement when the record details the actual

ports served Oranje Line v Anchor Line Ltd 714 732
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Complainants alleging cOncerted rate action in violatiOn of the Shipping Act
of 1916 have the burden of proof and the inference properly to be drawn is that
most favarable to the respandents Id 733

EXCLUSIVE PATRONAGE CONTRACTS See Contract Rates

FAIR RETURN See Rates

FIGHTING SHIP

Section 14 Second af the Shipping Act af 1916 is nat violated by the actian of
carriers in canceiving an agreement which would allegedly force a dichotomy of
service as between United States and Canadian Great Lakes ports with the aim
of driving camplainants fram the Canadian trade and thus eliminating them from
8ervice at United States ports since it is economically impossible to serve only
United States ports under present circumstances Whether service is cOnducted

by a particular vessel at ports on bath barders of the Great Lakes does not
depend upon the territQrial caverage of particular conference agreements
Oranje Line v AncharLine Ltd 714 733

FINDINGS IN FORMER CASES

Decision in Intercoastal S S Freight Assn v Northwest Marine Terminals
Assn 4 Fl1B 387 will natbe reversed Assuming the Board cauld properly set
nside the report and order in this praceeding there is no valid reason for SO

doing Whether carriers are entitled to reparatian from terminals does nOt

depend upon whether the terminals have suffered a general deficiency in revenue

The principal portian of the report was premised on the theary that a terminal

may notassess charges for checking not perfOrmed farthe earlier Implicit also
in the report in relatian to ather cOmponent elements Of the service charge was

a similar but more fundamental principle namely that under tackle totackle
rates a carrier s duty to receive cargO dOes nO t arise until delivery to a point
within reach of ship s tackle whether the actual delivery to that point is per
formed in whole or in part by the terminal or by the shdpper himself The
Baard will nat depart from that principle The Board did not determine in

Intercoastal that terminals may nat recaver fram the person far whom per
formed the cost of perfarmance af those services which were rejected as charges
against carriers Terminal Rate StructurePacific Northwest Ports 53 58

Under authority of section 25 of the Act the Board will modify its report
4 FMB 696 QY eliminating the words or unappraved appearing on page 704

the words or an unapproved appearing in the ultimate paragraph and the
sentence beginning In the present case we are not authorized appearing
at page 704 Pacific Coast European OonferencePayment of Brokerage 65

72

FORWARD BOOKING See Common Carriers

FORWARDERS AND FORWARDING See also Agreements under Section 15

Brokerage Classificatians Devices to Defeat Applicable Rates Rebates

Although the regulatory provisions of the 1916 Act do not apply to brokers as

brokers arenat other persons subject to this Act within the meaning of sectian

1 forwarders are other persons and the Board has jurisdictian to issue rules

regulating practices of freight forwarders including the collectian af brokerage
fees by freight forwarders and the payment af brakerage fees by common

eaniers by water Praposed Rules Governing Freight Farwarders 328 330

In addition to the general rule making powervested inthe Board by sectiOn 204
of the 1936 Act section 17 of the 1916 Act expressly grants authority to the
Board to promulgate rules relating to the business practices of freight far
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warders since the activities of forwarders including collection of brokerage
payments are intimately connected with the receiving handling storing or

delivery of propeflty within the meaning of section 17 Id 330

Arguments directed to the merits of proposed rules relating to the business
practices of freight forwarders or conjecture as to procedural steps which may
be followed in adopting the rules are notgermane to the question of the Board s

jurisdiction to issue such rules rd 332

A freight forwarder is another person subject to the Act Brokerage on

Ocean Freight Max Le Pack 435 439

FREAS FORMULA See also Rates

Application of the Freas Formula is not precluded in the Northwest because
a disparity between Northwest and California dockage charges would be created

by assignment of charges against the vessel for use of working areas to the

handling rather than to the dockage charge The level of terminal rates is not
at issue and it is the total of terminal charges rather than the level of a single
charge which affects competition between the two areas Terminal Rate
StructurePacific Northwest Ports 53 54

The function of the Freas Formula is not to delineate or abridge the right
of ship and cargo to enter lawful contracts relating to the carriage of goods
The division of responsibility is assumed only and where the assumption is
rendered inapplicable by express contract between shipper and carrier as in a

tackle trtackle contract of affreightment the terminal s charges must be ad

justed to fall on the party for whom under the contract they have been incurred

Recognition that the point of rest does not necessarily delineate responsibility
between carrier and shipper or consignee is not tantamount to a denial of com

pensation to the terminal for services performed as encompassed in the service

charge Where such services are performed the terminal is entitled and obliged
to recover compensation therefor from the person for whom the services have
been performed The terminal operator may bill and collect from the vessel and

in instances where the charges are incurred for the benefit of the cargo the
carrier shall bill and collect sucb cbarges from the shipper or consignee d

56 57 id 326

GENERAL ORDER 60 See Cbarter of War Built Vessels

GENERAL ORDER 71 See Rates

GENERAL ORDER 72 See Brokerage Devices to Defeat Applicable Rates

Rebates

GENERAL ORDER 76 See Contract Rates

GEOGRAPHICAL ADVANTAGES AND DISADVANTAGES See Port Equali
zation

HANDLING CHARGE See Freas Formula Rates

INTERCOASTAL OPERATIONS See 805 a

In general

Agreements and understandings between subsidy applicant and shippers cov

ering present or future movements of cargo in domestic trade are relevant and
material to section 805 a issues Section 805 a deals witb any and every
domestic intercoastal or coastwise trade in which an applicant is engaged and

is not merely confined to a situation where tbe domestic service is a part of the
route for which subsidy is sought Findings by the Board that permiSSion to
engage in domestic coastwise or intercoastal trade mayor may not result in
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unfair competition or be prejudicial to the objects and policy of the 1936 Act must
be predicated on relevant facts among which is the amount of cargo available
for carriage in the domestic trade Isbrandtsen Co Inc Subsidy Round The
World Service 140 142

A subsidy applicant s vessel replacement program although a matter in which
the Board is interested has no relationship to 605 c or 805 a issues Id

142

Confidential information in a subsidy application is submitted to the Board

pursuant to section 601 of the 1936 Aot for its exclusive use in carrying out its
functions under that section Such confidential information is not subject to
scrutiny ineither a 605 c or an 805 a proceeding since it is notmaterial to the
issues under those sections Id 142

Competition to domestic operators
There is no basis for a finding of unfair competition under section 805 a where

the only carrier opposing an application does not carry the same merchandise
and does not serve the same ports as proposed by applicant except one Pope

Talbot Inc 99 101

Data concerning way cargo carried on subsidy applicant s round theworld
vessels arenotgermane to section 805 a issues Way cargoes carried on foreign
legs of such proposed service cannot adversely affect carriers engaged sOlely in
the domestic commerce of the United States Similarly agreement between

shippers and applicant covering present and future cargo movements in the for

eign commerce of the United States cannot unduly prejudice United States coast
wise and intercoastal operators Isbrandtsen Co Inc Subsidy Round The
World Service 140 141 142

WhereMatson an exclusively domestic operator has engaged inthe California
Hawaii trade for more than 73 years the service has been developed and main
tained by private investment without benefit of subsidy in contrast applicant
PFEL for section 805 a permission to call at Hawaii is primarily a subsi

dized operator in foreign commerce Matso has been operating at a modest

profit and applicant would skim the cream off the trade Matson needs the
available cargo has the capacity to carry it and as opposed to applicant is

fundamentally entitled to such cargoes Furthermore the diversion of the
volume of cargo which the applicant would carry would seriOUSly jeopardize
Matson s vessel replacement program and would impede development and con

tinuation of its service The Board should be particularly careful to protect
the existing operator in an offshore territorial trade Topermit PFEL to carry
cargoes in the trade would result inunfair competition to Matson and would be

prejudicial to the objects and policy of the Act Pacific Far East Line Inc
Sec 805 a Calls at Hawaii 287 297300

Prior decisions of the Board and Administrator have stated the principle that

a subsidized operator should not be permitted to deprive regular domestic
carriers of cargoes which they need have the capacity to carry and to which

they are fundamentally entitled Id 299

Matson as the predominant carrier in the Pacific coast Hawaii trade should not
be protected from free competition Denial of section B05 a permission to

applicant to make calls at Hawaii in connection with its unsubsidized trans

pacific voyages does not protect Matson from such competition Any unsubsi

dized United States flag carrier may at any time and without restriction or

permision from the Board enter into competition with Matson in the trade

Id 300

Continuation of intercoastal service from California ports to ports north of

Baltimore by subsidized operator would constitute under section 805 a unfair
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competition to an operator engaged exclusively in domestic trade and would be

contrary to the objects and pOlicies of the Act where the domestic operator has

long been associated with the trade adequately served the ports at which it
called has had comparatively little free space and operates at a loss but can

carry the small cargoes carried by the subsidy applicant Isbrandtsen Co Inc

Subsidy E B Round The World 448 460 461

Continuation of intercoastal service between Philadelphia Baltimore and
Puerto Rico by subsidized operator would constitute unfair competition where it
is obvious that applicant s carryings could easily have been made by its chief

competitor an eXClusively domestic operator Id 462
Proposed intercoastal service by applicant for subsidy would result in unfair

competition to carriers operating eXClusively in the coastwise or intercoastal
service and would be prejudicial to the objects and policy of the Act where
there is no showing that the service of exclusively domestic operators in this
trade lumber and wood pulp trade is inadequate and the proposed service
would take cargo which the exclusively intercoastal operators need have the

capacity to carry and to which they are fundamentally entitled Id 463

While the Board will notextend pennission under section 805 a to authorize

a subsidized operator to serve a particular port at some fut re time when it deems
the service feasible the Board does hold that the service would not result in

unfair competition to any person firm or corporation operating exclusively in
the coastwise or intercoastal trade norwould it be prejudicial to theobjects and

policy of the Act The finding may be modified or vacated if service is not re

established at the port within a reasonable time Isbrandtsen Co Inc Subsidy
E B Round The World 483 484

Argument of intervenor that in serving both New York and Boston it ade

quately serves the needs of New Haven intercoastally is not controlling in a sec

tion 805 a proceeding To accept such an argument would prejudice New

Haven consignees of intercoastal cargo Granting of section 805 a permission
forsubsidized operator to serve New Haven from California would be consonant
with the congressional policy favoring port development as manifested insection

8 of the Merchant Marine Act of 1920 Id 484 485

In section 805 a proceedings the burden of proof is on applicant and a

protestant has only the burden of rebuttal Domestic operators willbe protected
even where they have not operated excluSively in the domestic trade Doubts

should be resolved in favor of the exclusively domestic operator T J Mc

Carthy S S Co Sec 805 a Application 531 534

Continuation of SML s Pacific Atlantic lumber service would not result in

unfair competition to any exclusively domestic operator nor be prejudiCial to the

Objects and policy of the Merchant Marine Act of 1936 where applicant for

subsidy has conducted the service for 5 years as an integral part of its tri

continent service offerings have exceeded available vessel space for 6 years
applicant has carried about 12 of the movement and growing offerings have

resulted in the intercoastal trade becoming unbalanced States Marine Corp
Subsidy Tricontinent Etc Services 537 550 551

The fundamentally entitled doctrine under which application for section

805 a permission is denied where a subsidized operator seeks to inaugurate
intercoastal service in competition with an exclusively domestic operator long
established in the trade or where a subsidy applicant seeks to continue domestic

services as part of subsidized offshore services using subsidized vessels where

such domestic services have been served by domestic operators who need the
cargo and have the ability to carry it willnot be extended or applied to deny the

continuation of an exclusively domestic service by a subsidy applicant where the
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applicant has a long and continued association with the protected trade and

where he proposes to operate such service separate from his subsidized service

Application of the doctrine would mean that such an operator could not partici
pate in the development of our merchant marine by inaugurating a separate and

distinct subsidized service without suffering the penalty of being ousted from
his unconnected traditional domestic service T J McCarthy S S Co Sec

805 a Application 666 670 672

Application for written permission under section 805I a of the Merchant

Marine Act of 1936 to continue bulk cargo service between any and all United

States ports on the Great Lakes in the event of an award of a subsidy contract

was denied where applicant was a comparative newcomer to the trade the move

ment of the commodities involved was declinring or would decline in the future

and intervening carriers although not exclusively engaged in the domestic

trades have been long associated with the movement of bulk cargoes devoted

vrimarily to the protected services Id 672 673

Domestic intercoastal or coastwise service
An operator furnishing a service that includes foreign ports is not engaged

exclusively in the coastwise or intercoastal trade within the meaning of section

805 a Pacific Far East Line Inc Sec 805 a Calls at Hawaii 287 297

An operator which provides a service between Philadelphia and Baltimore and

Puerto Rico which is separate and distinct from a service which it provides
between New York and Puerto Rico with calls at the Dominican Republic is

entitled to the protection of section 805 a as an exclusively domestic operator
for the former service Isbrandtsen Co Inc SubsidY EB Round The World

448 461

Section 605 a clearly relates only to the Board s authority to pay subsidy It

was not intended to increase or enlarge the number or class of persons specified
in section 805 a exclusively operating inthe coastwise or intercoastal service

An operator on the Great Lakes engaged in foreign commerce withCanada isnot

exclusively operating in domestic trade within the meaning of section 805 a

1 J McCarthy S S Co Sec 805 a Application 531 533 534

Grandfather rights
Isthmian qualifies under the grandfather clause of section 805 a for con

tinued operation in the Atlantic Hawaii Trade inthe event subsi y is awarded

to its parent corporation SML There is some question as to its grandfather
rights in the Gulf Hawaii Service but it is not necessary to resolve the issue
since no exclusively domestic operator contends that the continuation of the

service would result in unfair competition and it is apparent from therecord

that continuation would be in furtherance of the objects and policy of the Act

States Marine Corp Subsidy Tricontinent Etc Services 537 550

The grandfather clause of section 805 a requires that SML be granted
permission to continue its Gulf Intercoastal service In any event no unfair

competition would result to any exclusively domestic operator nor would there

be prejudice to the objects and policy of the Act since SML offers the only gen

eral cargo service in the trade a large number of shippers areserved and SML s

carryings have been substantial Id 551

The grandfather clause of section 805 a requires that permission be given
to subsidy applicant for its Pacific Gulf intercoastal service In addition there

is no evidence of unfair competition since the applicant offers the only general
cargo service in the trade a large number of shippers are served and theappli
cant s caryings have been substantial Id 551
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Intervention and hearing
Examiner properly denied motion of intervenor domestic operators to require

subsidy applicant to produce insection 805 a proceeding traffic data from 1950
to date rather than from 1951 where the work and expense entailed would be
great and the value of such additional data would be disproportionate to such
work and expense Isbrandtsen Co Inc Subsidy Round TheWorld Service
140 142

Where applicant requests permission to carry cargo between the Pacific coast
and Hawaii on vessels which would not proceed beyond Guam whereas before
the hearing it requested permission to perform the transportation between the
Pacific coast and Hawaii as part of a service that would include calls in the
Ifar East the difference is insufficient to warrant a finding that the operation
proposed is outside the scope of the authorized hearing Pacific Far East Line
Inc Sec 805 a Calls at Hawaii 287 294

The burden of proving the statutory requirements of section 805 a is upon
the applicant and the domestic operator has only the burden of rebutting the

prima facie proof required by section 805 a The Board and its predecessors
have indicated a special concern for the protection of coastwise and intercoastal
operators Doubts should be resolved in favor of the domestic operator Id

297

The status of Oceanic s subsidized subsidiary of Matson permission with
respect to Matson s domestic services is irrelevant to the question of whether

Matson is operating exclusively in the domestic coastwise or intercoastal

trade To the extent that Matson is an operator in the California Hawaii serv
ice it is clearly entitled to the protection of section 805 a and has standing to

oppose application of subsidized operator for permission to call its vessels at
Hawaii on unsubsidized transpacific voyages Id 297

An applicant may not in a petition for reconsideration request permission
under section 805 a of the MerchaIllt Marine Act of 1936 for a service substan

tially different from that in the original application upon which public hearings
were held The denial is without prejudice however to the filing of another

application Isbrandtsen Co Inc Subsidy E B Round The World 483 484

Proceedings under section 805 a will be remanded where the Board needs

a more complete record to determine the controversy on the merits though a

remand would afford a protesting intervenor a second opportunity to establish

his case T J McCarthy S S Co Sec 805 a Application 531 534

Whether section 605 a which relates solely to the Board s authority to pay

subsidy prohibits such payment on a particular voyage which includes a domestic

leg is like other issues to be considered by the Board precedent to tender of
a contract It cannot be collaterally attacked in an 805 a proceeding States
Marine Corp Sec 805 a Application 537 550

Prejudice to objects and policy of the Act See also Competition to domestic
operators infra and single voyages unopposed applications supra

Since no exclusively domestic operator carried general cargo intercoastally
eastbound to Norfolk and Baltimore it cannot be found that subsidy applicant s

service to these ports would result inthe unfair competition proscribed by section

805 a Nor would granting of permission to serve these ports be prejudicial
to the objects and policy of the Act Such permission like all grants of section
805 a permission save where grandfather rights are concerned may be with

drawn where changed conditions warrant Isbrandtsen Co Inc Subsidy E B
Round The World 448 461

Continuation of intercoastal service from Puerto Rico to New York by sub

sidized operator would be prejudicial to the objects and policies of the Act
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although the competing operator is not exclusively engaged in domestic trade

because it calls at the Dominican Republic where the competitor engages pri

marily in domestic trade the carryings of the subsidy applicant have been

negligible and are not needed to constitute a successful round the world service

and the competitor would and could accommodate the cargoes carried by the

applicant without impairing the requirements of the Puerto Rican shippers

Id 462
Participation by subsidized operator in Gulf North Atlantic bulk trade would

be prejudicial to the objects and policy of the Act where applicant is a relative

newcomer to the trade whereas the intervenors have been in the trade for many

years applicaIt completely neglected this trade for over a year intervenors

have served applicant s principal shippers appar ntly satisfactorily the trade

could be adequately served by intervenors without the contribution of applicant
and applicant s carryings have been substantial Id 463 464

A charter will notbe barred by the provisions of section 805 a as prejudicial
to the objects and policy of the Act on theground that the American flag tramp
fleet is a vital part of the American merchant marine and that to permit the

charter would deprive an unsubsidized tramp vessel of needed c argo where it is

shown that the only available tramp vessel was refused because of the inadequacy

of capacity for charterer s requirements it was unavailable at the time of the

hearing and no other tramp vessel was available Oceanic S S Co Sec 805 a

Application 560 562

Application for written permission under section 805 a of the Merchant

Marine Act of 1936 to continue domestic water carrier operations automobiles

from Detroit to Buffalo and Cleveland in the event of an award of a subsidy

contract was granted by the Board where the applicant had been engaged for

many years in such operations denial of the application would result merely in

the deactivation of applicant s carriers and the reactivation of a competitor s

carriers which would not further the policy of the Act and the principal shipper

would be denied his choice of carriers T J McCarthy S S Co Sec 805 a

Application 666 672

Single voyages unopposed applications

Application by subsidized operator forsection 805 a permission for its parent
intercoastal company to operate the S S Lurline on one voyage in January

carrying passengers and their automobiles between San Francisco and Seattle

Seattle and Hawaii and Seattle and ports in Cali fornia via Hawaii would not

result in unfair competition to any exclusive domestic operator or be prejudicial
to the objects and policy of the Act where the vessel is regularly engaged inthe

California Hawaii passenger trade there is a lull inJanuary buta demand for a

voyage between the ports in question and by granting the application the

operator would avoid the pOSSibility of laying up the vessel Oceanic S S Co

Sec 805 a Application 505 506

Application under 805 a to engage in on intercoastal voyage carrying a full

cargo of lumber from North Pacific ports to North Atlantic ports was granted
upon finding that it would not result in unfair competition to carriers operating
exclusively in domestic service and would not be prejudicial to the objects and

policy of the Act Moore McCormack Lines Inc Sec 805 a Application 523

Grant of applications of American President Lines under section 805 a to

carry passengers automobiles and household goods booked by MSTS from

Hawaii to California on the S S President Hoover on two voyages would not

result in unfair competition to any exclusive domestic operator or be prejudicial
to the objects and pOlicies of the Act APL carries passengers between California

and Hawaii on two vessels and has pending an application under 805 a to add a
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third vessel and Matson does notobject to the single voyages provided they are

without prejudice to the position of any party in APL s third vessel applica
tion American President Lines Ltd Sec 805 a Application 535 631 646

Under section 805 a single voyages of vessels owned by subsidized operator
and time chartered to intercoastal operator to carry lumber from North Pacific

ports to Gulf or North Atlantic ports would not result in unfair competition to

any exclusively domestic service or be prejudicial to the objects and policy of the

Act The intercoastal operator has tried unsuccessfully to obtain an appropriate
vessel for the service and no exclusively domestic operator has opposed the

application Moore McCormack Lines Inc Sec 805 a Application 629 644

Application for written permission under section 805 a of the Merchant
Marine Act of 1936 for a single voyage to carry lumber from Pacific ports to

North Atlantic and Gulf ports was granted by the Administration where no

intervenor appeared after proper publication of notice and no exclusively
domestic operator had indicated opposition thereto Farrell Lines Inc Sec
805 a Application 659

Application for written permission under section 805 a of the Merchant
Marine Act of 1936 for a single voyage in intercoastal service carrying general
cargo was granted by the Administrator where no intervenor appeared after

proper publication of notice and the regular vessels of the steamship line to

which the vessel in question was to be subchartered were unable to meet the

needs of shippers Moore McCormack Lines Inc Sec 805 a Application 663

664
Permission under section 805 a of the Merchant Marine Act of 1936 granted

where the service Gulf Hawaii appeared to be vital to the economy of

Hawaii no party protested and there was no indication that continuance of the

service would result in unfair competition to any other domestic operator
Isthmian Lines Inc Subsidy Applications 677 710

Application for written permission under section 805 a for a single voyage
to carry lumber from one Pacific port to North Atlantic ports was granted where

no intervenor appeared after proper publication of notice no exclusively domestic

operator objected and the vessel in question was required to meet the needs of

shippers Farrell Lines Inc Sec 805 a Application 756

Permission under section 805 a granted to subsidy applicant for the continu

ance of operation by an affiliate of a tanker in intercoastal trade where the

applicant could not divert cargo from the operation because its vessels were not

suitable U S Coast Guard regulations would prohibit applicant s vessels from

carrying the type of cargo involved and no exclusiveiy domestic operator op

posed the continuance of the operation States Marine Lines Inc Sec 805 a

Application 763

Application for permission under section 805 a fora vessel under time char

ter to engage in one intercoastal voyage carrying lumber from Pacific ports to

North Atlantic ports was granted since no unfair competition to anyone operat
ing exclusively in the intercoastal trade would result and no prejudice to the

objects and policy of the Act existed where the charterer had been unable to

obtain any other suitable vessel for the particular sailing the normal pattern
of scheduling in the charterer s intercoastal service would not be increased and

no party intervened in opposition MooreMcCormack Lines Inc Sec 805 a

Application 766

Application for written permission under section 805 a for a single voyage

carrying lumber from North Pacific ports to Atlantic ports was granted where
no intervenor appeared after proper publication of notice no other suitable ves

sel was available and the sailing would not increase the normal pattern of
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scheduling in the charterer s intercoastal service Moore McCormack Lines

Inc Sec 805 a Application 799

INTERCOASTAL SHIPPING ACT 1933 See also Tariffs

The charging and demanding of rates for shipment from Florida to Puerto

Rico of dismantled aluminum plant different from those specified in tariff are

in violation of section 2 of the Intercoastal Shipping Act of 1933 Aluminum
Products of Puerto Rico v Trans Caribbean Motor Transport Inc 1 XI

Under section 3 of the Intercoastal Shipping Act of 1933 the burden is upon

the carriers to prove that their rates are just and reasonable U S Atlantic
and Gulf Puerto Rico Rate Increase 426 427 General Increases in Alaskan

Rates and Charges 486 495

Failure of carrier to state separately in its tariff charges for ocean freight and

terminal services and to specify docks at which it called resulted in a viola

tion of section 2 of the 1933 Act and section 18 of the 1916 Act particularly
when it calculated and collected such charges Aleutian Homes Inc v Coast
wise Line 602 612 613

Section 18 of the 1916 Act and section 2 of the 1933 Act which require the

filing of rates rules and regulations relating to terminal services apply only to

common carriers by water in interstate commerce not to an independent
terminal Terminal operators as such are not required by the 1933 Act to file

their tariffs with the Board or to meet statutory requirements of that Act Of

course such operator may violate sections 15 16 or 17 of the 1916 Act and may
be liable forproven damages resulting therefrom Aleutian Homes Inc v Coast
wise Line 602 613

Where carrier had the duty to publish lawful terminal charges and apply them

lawfully but failed to do sorather in effect adopting the terminals tariffs

misapplying them and collecting overchargesthe carrier alone may be held

responsible for the overcharges Id 613

JURISDICTION See also Discrimination Forwarders and Forwarding
Reparation

Under Reorganization Plan No 21 of 1950 determinations of essentiality of

services routes and lines under sections 211 a and b were assigned exclu

sively to the Secretary of Commerce to be exercised in consonance with the

general maritime policy laid down in section 101 of the 1936 Act These deter

minations delegated to the Administrator may be appealed only to theSecretary
and not to the Board States Marine Corp Subsidy TriContinent Service 60

62

While the Board has been allocated under Reorganization Plan No 21 of

1950 the functions of making amending and terminating subsidy contracts it

is clear from the congressional hearings that the Board determinations are

limited and circumscribed in effect by route patterns and requirements as

established by the Administrator under section 211 of the 1936 Act The Secre

tary has no power to alter limit modify or review Board determination made

under sections 605 c or 601 a of the Act Id 63

While the Board after advisory hearings under section 605 c determines

whether that section is a bar to award of subsidy other determinations to be

made by the Board under section 601 a may operate as a bar whether or not

section 605 c is a bar and the Administrator s findings under section 211 may

similarly bar or limit award of subsidy on a particular route Neither the

Board s findings under section 601 a nor the Administrator s section 211 find

ings as to essentiality of service affect the Board s section 605 c findings All

three findings arenecessary independent steps to be taken prior to final award

of subsidy by the Board Id 63
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In discharging its duties under section 605 c where the precise route the

sailing frequencies thereon or types of vessels to be operated thereon is an issue

in relation to the purposes and policies of the 1936 Act the Board is obliged to

determine the issues without regard to the Administrator s section 211 determi

nations and the Board s findings are final Where the determinations are in

conflict no effect may be given to the Board s determinations to tl1e extent they
are in excess of the Administrator s section 211 findings unless and until the
Administrator acting on advi e of the Board or on the record compiled in the

section 605 c proceedings alters his prior determination Id 63 64

Section 605 c determinations are quasi judicial in nature and subject to the

Administrative Procedure Act The section 211 determination is purely an ex

parte exercise of delegated legislative power whereby the Administartor defines
the limits within which the Board may award subsidy Section 211 determina
tions arenot relevant ina section 605 c proceeding they are rather a legisla
tive limitation on the Board s power to a vard subsidy Within that limitation
however Board determinations relative to making amending or terminating
subsidy contracts are independently arrived at and are fJnal Id 64

The Maritime Board is not rigidly limited rin its findings and conclusions by
the precise language of a complaint or order of remand regardless of the facts
which may be developed and argued by the parties to a proceeding A provision
in the Interstate Commerce Act similar to Section 22 of the 1916 Act has been

interpreted to require the Interstate Commerce Commission to investigate a com

plaint and take proper action on its own motion provided the respondent has a

f ll opportunity to make its defense and to require the Commission to look to the
substance of the complaint rather than its form without being limited by strict
rules of pleading and practice which govern the courts The Maritime Board has

an affirmative duty to investigate as well as to decide in consonance with its

position as trustee of the public interest inmatters within its jurisdiction City
of Portland v Pacific Westbound Conference 118 129 130

While it was unnecessary for the Board to decide whether it was estopped
from declaring that it had no juriSdiction over shipments originating in Canada
and destined for South America because of a position it allegedly took in cOurt
the Board would point out that its jurisdiction is as set out in statute and can

notbe enlarged or divested by any act or o ission of its own American UniOn

Transport v RiverPlate Brazil Conferences 216 224
The United States Warehouse Act which relates to the stOrage Of grain as

O pposed to its movement does not limit the jurisdictiOn conferred on the
Board by the 1916 Shipping Act Thus a terminal operator although licensed
under the Warehouse Act is subject to the Board s jurisdiction D J Roach
Inc v Albany POrt District 333 334

Board has jurisdiction over a person engaging in terminal activities as an

other person within section 1 Of the Shipping Act Of 1916 Company which
leases and operates loading galleries chutes and other paraphernalia which
constitute the only means by which grain vessels operating as common carriers

by water in interstate and foreign commerce are loaded at the port in question
is a terminal operator Id 334 335

Respondents are common carriers and terminal operatOrs other persons
subject to the Act and the Board has exclusive jurisdiction over their termi
nal operation agreements and the truck loading and unloading tariffs issued

thereunder Approval by Congress of the New York New Jersey Waterfront

Commission did not convert that interstate compact to federal law and thereby
supersede the primary and exclusive jurisdiction Of the BOard as set forth in
the 1916 Shipping Act Empire State Highway Transportation Assn v American

Export Lines Inc 565 591
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Operator of grain elevator whose grain storage activities are regulated by
the Secretary of Agriculture under the Warehouse Act is subject to the juris
diction of the Board in its terminal activities under the Shipping Act of 1916
Agreement Nos 8225 and 82251 Between Greater Baton Rouge Port Commis
sion and Cargill Inc 648 654

The Board has jurisdiction under section 15 of the Shipping Act of 1916 over

agreements between common carriers where the agreements cover both the

foreign commerce of the United States and the intimately related foreign com

merce of Canada Oranje Line v Anchor Line Ltd 714 728

In exercising jurisdiction under section 15 of the Shipping Act with respect
to agreements embracing the foreign commerce of other nations as well as that
of the United States the Board does not assert regulatory power over the foreign
commerce of any other nation Approval of an agreement does not affect the

authority of a foreign country over its commerce although it does exempt the

approved agreement from the provisions of the antitrust laws Id 728 729

LEASES See Agreements under Section 15 Terminal Facilities

LOADING AND UNLOADING See Jurisdiction Practices Tariffs Terminal

Facilities

MERCHANT MARINE ACT OF 1936 See Intercoastal Operations Jurisdic
tion Pooling Agreements

MERCHANT SHIP SALES ACT OF 1946 See Charter of War Built Vessels

MONOPOLY See Agreements under Section 15 Practices

NEW YORK NEW JERSEY WATERFRONT COMMISSION See Jurisdiction

OPERATING DIFFERENTIAL SUBSIDIES See Subsidies Operating Differ

ential

POOLING AGREEMENTS

A pooling agreement among three American llag and nine foreign llag lines
which places a ceiling on the amount of cargo that can be carried by American

llag lines without guaranteeing them a minimum is not commensurate with

the purposes policy and provisions of the Shipping Act of 1916 Consequently
where two of the American flag lines involved are subsidized and under the
terms of the subsidy contracts they may participate in a pool Inly with the
consent of the Administrator such consent will be denied to a pooling agree
ment whereby American flag vessels are allocated 34 5 percent of rubber origi
nating from Thailand unless the agreement is modified to provide that such
vessels will carry not less than 34 5 percent of the cargo covered by the

agreement American President Lines Ltd 323 324

PORT EQUALIZATION
Where port equalization charges as between Puget Sound port and California

port on shipments of dynamite originating in Puget Sound area will result in

unjust discrimination if carrier as indicated by the record should resume direct

service from Puget Sound to the Philippines the Board must inform itself as

to whether carrier will institute such service The Board has an affirmative
duty to investigate as well as to decide and is not limited by the scope of court
order which allowed Board to modify findings of fact or make new findings
by reason of additional evidence or modify or set aside its prior order or

its own order reopening the proceeding to take additional evidence or of the

complaint which involved past equalization practices City of Portland v

Pacific Westbound Conference 118 129 130
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Where traffic in explosives would move but for equalization through Blake

Island which is the explosives loading area for vessels calling at Seattle the

Board s jurisdiction under Section 22 to determine whether there is unjust
discrimination between ports does not depend on whether complainant Port of

Seattle is injured rather than another port area Id 130

Where complaint is brought by Northwest ports alleging discrimination as

the result of port equalization charges between such ports and California port
the discrimination is not justified because a foreign flag carrier only would

serve Northwest ports American flag carriers and the comrnerce of the United

States are not promoted by quasi judicial discrimination against vessels of
other nations nor does the Shipping Act contemplate such discrimination lhe

Board must decide the issue in the same way as if the foreign flag carrier were

the equalizing carrier and the American flag carrier the one unable to procure

cargo because of equaliza tion Id 131
Diversion of cargo from a port through which it would normally move would

be unjustly discriminatory and unfair between ports within the meaning of

section 15 of the Shipping Act and detrimental to the commerce of the United

States as contrary to section 8 of the Merchant Marine Act of 1920 if accom

plished by transshipment to the same extent as if accomplished by equalization
Id 134

PORTS See also Agreements under Section 15 Port Equalization Terminal

Facilities

The port of San Francisco is the nearest port with respect to the ports of

Alameda Oakland Richmond and Stockton within the meaning of section 205

Encinal l erminals v Pacific Westbound Conferene 316 320

A conference agreement which prevents individual lines from extending any

service to the ports of Oakland Alameda Richmond and Stockton California
at the lower rates established for the nearest port San Francisco and com

pels the line to charge higher local rates is clearly unlawful under section 205

Id 321

Section 205 does not authorize the Board to require an individual carrier to

extend any service to particular ports It is directed only to the prevention
of an individual common carrier from extending service to ports described in

the section Id 321

Where eonference carriers action is held in violation of section 205 of the

1936 Act as preventing carriers from serving ports at same rate charged at

nearest port it becomes unnecessary to consider allegations of violations

of sections of the 1916 Act Conference carriers must modify their tariff to

permit members at their individual discretion to serve complainant ports at

the same rates applicable from the nearest port Id 321 322

PRACTICE AND PROCEDURE See also Charter of War Built Vessels Evi

dence Intercoastal Operations Sec 805 a Subsidies Operating
Differential

Notice requirements Bills of particulars
Minimum requirements stated in section 5 a of the Administrative Procedure

Act do notnecessarily contemplate issuance of bills of particulars on demand of

a respondent to an agency proceeding Granting of bills of particulars is dis

cretionary Pacific Coast European ConferenceLimitation on Membership 39

41 42

The Board in the exercise of its discretion has authorized filing of requests
for bills of particulars in procee ings commenced by complaint but not in

Board initiated proceedings Id 42
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The standards set by section 5 a of the Administrative Procedure Act with

respect to notice of the issues of law and fact with which a party is to be con

frontedinadministrative proceedings areminimum standards when those stand
ards are satisfied the method of protecting a respondent from surprise as a

result of ambiguous pleading is in the sound discretion of the Board and the
Board may in the exercise of such discretion authorize or deny demands for
bill of particulars Id 42

Absence of a rule for a bill of particulars does not permit this agency by
ambiguous pleading to limit a respondent s opportunity to frame a reply or to

prepare his case In such a case respondent may resolve his uncertainties as

to the matters alleged by informal request in prehearing conference by motion
to terminate the proceeding or by other motion A right of this nature is clearly
distinguishable from the right to a bill of particulars The right extends only
to clarification of ambiguity or vagueness as to material issues and does not
extend to amplification of ultimate facts in pleadings Id 42 43

The moving party has a burden of showing that it is entitled to a bill of

particulars and that the demand is made in good faith and not for the purpose
of delay Id 43

A Board order req iring a conference to show cause at a hearing before an

examiner why the Board should not 1 find that effectuation without Board

approval of an agreement to condition admission of a new member to its with

drawing from pending litigation in which its position is opposed to that of the

conference is in violation of section 15 of the Shipping Act 2 find that the

agreement should be disapproved as unjustly discriminatory and unfair as

between carriers or detrimental to the commerce of the United States and 3

order the condition to be cancelled by the conference meets the requirements
of section 5 a of the Administrative Procedure Act to give sufficient notice of

the issues of fact and law with which a party is to be onfronted A request

by the conference fora bill of particulars willbe denied Id 43

Objections to evidence

Public Counsel may properly object on grounds of irrelevancy to questions
put to a witness who is an official of the Board Administration By making
such an objection Public Counsel does not thereby indicate partisanship or

become an advocate of a particular partisan interest any more than if he objected
to the testimony of someone else The official had no personal interest in the

proceeding and even if Public Counsel raised objections on his behalf there

could be no conflict of interest on the part of Public Counsel Waterman S S

Corp Sec 805 a Application 768

Oral argument
There has been no violation of the Board s Rules or of the Administrative

Procedure Act or of section 23 of the Shipping Act where on the question of

whether an amendment to a conference brokerage rule was unlawful as an un

approved agreement the Board gave notice to the conference that the issue

would be decided after oral argument and oral argument was held at which

counsel for the conference appeared Pacific Coast European Conference
Payment of Brokerage 65 71 72

Record matters included in

Motion to strike portion of exceptions which alluded to an alleged legal

opinion of the General Counsel of the Administration not a part of the record

will be granted Boston Shipping Corp 372 377
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Rule Making
Section 2 c of the Administrative Procedure Act defines a rule as the

whole or any part of any agency statement of general applicability and future
effect designed to implement interpret or prescribe law or policy Action of
the Board which implements interprets or prescribes law or policy for the

future whether such action is of general or particular applicability is rule

making under the Act Proposed Rules Governing Freight Forwarders 328

329
While it was unnecessary for the Board to determine whether the 1916 Act

itself despite the lack of express statutory authority necessarily includes the

power to make rules in a proper proceeding in view of the language of the

Supreme Court in California v United States 320 U S 577 582 the Board be

lieves that the rule making power is implicit in the regulatory powers vested

in it Id 329
Section 204 of the Merchant Marine Act of 1936 confers on the Board general

rule making power with respect to the regulatory provisions of the 1916 Act

To the extent that the 1916 Act vests powers and duties inthe Board to regulate
the activities of freight forwarders the Board has authority to promulgate rules

and regulations with respect to the business practices of forwarders Id 329
330

As the administrative agency charged under the 1916 Act with the regulation
of the shipping industry the Board has the power where practices in conflict
with regulatory provisions of the Act are found to issue rules prohibiting such

practices Id 329

PRACTICES See also Brokerage Rates Tariffs Terminal Facilities

Where the tariff involved provides that charges shall be determined on the

basis of cube or weight whichever yields the greater revenue carrier s failure

to properly determine the cube is clearly an unjust and unreasonable practice
within the meaning of section 18 of the Shipping Act of 1916 Further an ex

change fee for transfer of funds from Puerto Rico back to the United States
where no payments were made to carrier in Puerto Rico and a heavy lift

cargo charge where carrier failed to show that any piece weighed in excess

of 2 000 pounds are unjust and unreasonable practices within the meaning of

this section Aluminum Products of Puerto Rico v Trans Car bbean Motor

Transport Inc 1 X

Provision in tariff for extra charge for loading or unloading cargo weighing
more than 6 000 pounds per piece such charge to be negotiated is an unjust and

unreasonable practice in violation of section 17 of the Shipp ng Act as it

provides no standards by which terminals truckers and the general public can

be guided in knowing what the charge will be or how it will be determined

Empire State Highway Transportation Assn v American Export Lines Inc

565 590

Agreement for the rendering of stevedoring services by a grain elevator oper

ator on a monopolistic basis would be detrimental to the commerce of the United

States and would be an unjust and unreasonable practice elating to the receiv

ing handling and storing of property in violation of section 17 of the Shipping
Act of 1916 since the responsibility for proper loading and seaworthiness of a

vessel rests with the master and to prohibit the vessel from participation in the

selection of a stevedore would require strong justification there is no evidence

that such a monopoly will improve the efficiency of the grain elevator involved
and the stevedoring activities take place exclusively on the vessel and not on the
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grain elevator property Agreements Nos 8225 and 82 1 Between Greater
Baton Rouge Port Commission and Cargill Inc 648 655 656

PREFERENCE AND PREJUDICE See also Common Carriers Contract Rates

Rates Terminal Facilities

In order for there to be unreasonable preference or advantage or unreasonable

prejudice or disadvantage there must be unequal treatment of two or more

persons or shippers Where the record fails to show that any actions of carrier

subjected shipper to any undue or unreasonable prejudice or disadvantage in

relation to any other shipper section 16 of the Shipping Act of 1916 has not

been violated Aluminum Products of Puerto Rico Inc v Trans Oaribbean

Motor Transport Inc 1 VII

In summarily denying reefer space for bananas to certain shippers who had

requested space and infavoring others a carrier would be guilty of discriminat

ing against the former and subjectjng them to prejudice and disadvantage with

reference to cargo space while the latter would be preferred Banana Distrib

utors Inc v Grace Line Inc 615 624

Vhere no valid reason the carrier alleged that bananas of different shippers
could not be commingled justifies the refusal of space to qualified shippers of

bananas and the preference accorded the chosen shippers the discrimination

will be held unjust in violation of section 14Fourth and the prejudice and

disadvantage will be held undue in violation of section 16First Id 625

Philip R Consolo v Flota Mercante Grancolombiana 633 638 639

PUBLIC LAW 591 81st CONGRESS See Charter of War Built Vessels

RATES See also Agreements under Section 15 Contract Rates Intercoastal

Shipping Act 1933 Tariffs

Allocation of costs

Freas formula as a proper method of segregating terminal costs and carrying
charges will be approved as not unreasonable or unjust within the meaning of

section 17 of the Shipping Act provided that charges against the vessel foruse of

working areas in connection with the terminal s handling operation are assigned
to handling rather than dockage charge and that the service charge be so defined

that it will fall on those persons for whom services have been performed
Terminal Rate StructurePacific Northwest Ports 53 54

Approval of Freas fonnula for segregating terminal costs an carrying charges

and apportioning such costs and charges to the various wharfinger services is

not rate making The regulations and practices of terminal operators must

conform to a standard of justice and reasonbleness as required by section 17 of

the Shipping Act A system of cost accounting which may result in assessment of

charges against persons not directly benefited by services rendered may be an

unjust and unreasonable practice and is subject to the Board s jurisdiction
Id 54 55

Board has the power under section 17 to find that public terminals are entitled

to a fair return on investment A terminal practice of cost allocation where

under no allowance is made for terminal equipment maintenance depreciation
and replacement and which threatens future steamship operations and port

efficiency is prima facie unreasonable and a matter for the Board s attention

Id 57

Under tackleto tackle rates terminals may not assess charges against carriers

for services performed or facility usage incurred prior to delivery within reach

of ship s tackle or subsequent to delivery at the end of ship s tackle Id 59
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Commodity rates

Different rate treatment Le a lesser increase is justified for transportation
of raw sugar from Hawaii based upon competition with local beet sugar and

decreased handling costs for sugar General Increase in Hawaiian Rates 347
358 358
Different rate treatment Le a lesser increase is justified for transportation

of automobiles and strapped lumber to Hawaii because they are easily and

speedily loaded and because the carrier is trying to convert a lumber shipper to

t e method of shipping strapped lumber rd 353 357 358

A lower rate on transportation of tin plate to Hawaii is justified where the

commodity makes a substantial contribution to vessel operating and overhead

expenses and an unregulated tramp carrier is carrying full shipments of tin

plate to Hawaii and unless the competition is met ratewise loss of the contribu
tion would result Id 353 357

A lower rate on canned pineapple as compared with other commodities re

quiring the same services is unjust and unreasonable where the movement of
pineapple is substantial and the rate applied to other commodities would if

applied to pineapple produce substantial revenue The increase in transporta
tion cost would result in a retail increase of less than lho of one percent per can

and thus there is no competitive reason for favoring canned pineapple Id

357

While conference rates are not to be used as a device for equalizing the

competitive position of domestfc manufacturers of wood prodllcts and their

foreign competitors as a corollary the existence of competitive disadvantages
unrelated to transportation circumstances may notbe used to cloak the imposition
of prejudicial preferential or discriminatory rate structures upon competitive
commodities or shippers Nickey Brothers Inc v Manila Conference 467 477

As in the case of the ICC the Board has no power to adjust rates for the

purpose of retarding or promoting the progress and development of any particu
lar commercial enterprise and any superiority or commercial advantage which

one commodity or shipper may have over another may notbe urged as a reason

for denying a nonprejudicial adjustment of fr ight rates The Board is there

fore concerned only with the impact of an assailed rate differential and the law

fulness of the differential must be determined with regard to surrounding trans

portation circumstances and conditions Id 477

Where generally in the foreign commerce of the United States the rates on

shipping logs do notexceed those on lumber except as here from the Philippines
to Gulf Atlantic ports a rebuttable presumption is created that to the extent

that rates on logs exceed those on lumber the differential is undue and unjust
unless there are justifiable transportation circumstances to indicate otherwise

Id 478

Rates on Philippine mahogany logs from the Philippines to Gulf Atlantic
ports are unduly prejudicial to and unjustly discriminatory against such logs
and the receivers thereof and unduly preferential of Philippine mahogany
lumber and the shippers and receivers thereof in violation of sections 16 First

and 17 to the extent rates on logs exceed rates on bundled lumber where as to

the value of the commodities the claim experience of the carriers and the cost

of service the transportation conditions for logs are no less favorable than those

for lumber The only disabilities attributable to logs are their incompatibility
with other cargoes because of their wet condition when loaded and the possibil
ity of minor ship damage upon loading and these disabilities were not proven
to be detrimental to the only conference carrier presenting evidence Id 478

843
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Rates in tariff found to be unreasonably high in relation to other rates and

therefore detrimental to commerce where the record discloses that the goods
iron and steel move in larger volume than other metals moving at a lower rate

and that shipments aregenerally similar to the other metals in handling charac

teristics Empire State Highway Transportation Assn v American Export Lines
Inc 565 590

Eastbound westbound rates

Proposed increased rate on eastbound refrigerated cargo which would be less

than increased rate on such cargo westbound is justified by the fact that there is

far l ss demand for eastbound space and otherwise the cargo might be lost

altogether General Increase in Hawaiian Rates 347 353

Fair return

In determining reasonableness of proposed rates the Board will consider a

the value of the property necessarily devoted to the enterprise b the rate of

return which would be jqst and reasonable and c the anticipated revenue ton

nage inorder to ascertain whether the return would approximate the fair return

General Increase in Hawaiian Rates 347 350
Carrier is entitled to a return on its investment equal to that generally being

made at the same time and in the same general area on investments in other

businesses having similar risks Its return should be sufficient to assure con

fidence inthe financial integrity of the company so as to maintain its credit and

to attract capital Id 357

Under section 3 of the Intercoastal Act carriers are entitled to a fair return

on the reasonable value of property at the time it is being used for the public
Neither the Board nor its predecessors has ever followed the operating ratio

theory which has been used in motor carrier rate cases by the ICC where the

ratio of operating revenues and expenses to investment in capital equipment
is relatively large Le four or five to one or better Here the carrier s ratio of

revenue and expenses to capital investment is only slightly in excess of two

to one and the Board will notdepart from its fair return on fair value standard I

previously used General Increase in Alaskan Rates and Charges 486 495

Vessel and other property values

Where vessels werepurchased at a time when theircost was considerably lower

than they are at present and if the fieet were liquidated it would have twice the

amount of its book value available for other investment book value under

which proposed tariffs would yield an unreasonably high return as themeasure

of the fair value of property devoted to the trades is entirely unrealistic for use

as a rate base General Increase in Hawaiian Rates 347 356

Depreciated reproduction cost under which proposed tariffs would yield an

unreasonably low return of vessels alone does not provide an appropriate base

for use as a rate base since it assumes for rate making purposes that the carrier

presenty has reproduced its capital assets ld 356

Since proposed tariffs would produce net profits which arewithin the zone of

reasonableness as applied to any of three proposed fair values a market

yalue plus working capital and property other than vessels 0 an adjust
ment of a to eliminate claimed short term peak in vessel values c average

of book value and depreciated reproduction cost and the increased rates are

closely correlated to actual cost increases they are just and reasonable It is

therefore unnecessary for the Board to determine with exactitude the fair

value of the carrier s property to establish a rate base Id 357

In order to carry out its duty under the 1916 and 1933 Acts to determine

whether rates are just and reasonable the Board must have before it a record
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of the operating and financial results of the common carrier oprations including
a full disclosure of all relevant and material data which will aid the Board in

making an accurate determination of the value of carrier assets devoted to the

service and properly includable in a rate base upon which to determine a fair
return U S Atlantic and Gulf Puerto Rico Rate Increase 426 429

In ascertaining fair value of vessels for purposes of a rate base the Board

will consider as excessively high the use of net book value weighted 30 percent
and reproduction cost depreciated weighted 70 percent since this gives unreason

able emphasis to hypothetical reproduction costs where the record shows that

the vessels will probably not be reproduced and that the carrier has historically
never operated with newly constructed tonnage Furthermore book value alone
is unrealistic General Increase inAlaska Rates and Charges 486 497

Where owned property other than vessels is appraised at 684 418 00 although
the net book value is only 183 445 00 and the value of much of the property
has been charged off as depreciation in operating expenses and certain of this

equipment is depreciated in only one or two years and is treated more as an

expense item than as capital equipment the proper valuation of the property is
book value Id 498

In ascertaining fair value for a rate base the Board will include a fair value

for vessels chartered from the Government rather than allowing the charter

hire as an item of operating expense Such inclusion is more realistic and less

subject to market fluctuations However it would be improper to allow a return

on the value of non owned property and at the same time allow the cost of using
such property ie charter hire to remain as an operating expense Therefore

projected operating expenses will be reduced by the amount of annual charter

hire Id 498
Neither the Board nor any of its predecessors has ever included a separate

going concern value in a rate base on the contrary such a separate value

in rate proceedings has been specifically rejected Tbe Board will not include

such a value in the rate base Id 500

Working capital
For ratebase purposes a calculation inaccordance with General Order No 71

is a fair and reas mable valuation of working capital no sound reason justifying
a higher value having been presented General Increase in Alaskan RR tes and

Charges 486 500

REBATES See also Devices to Defeat Applicable Rates

Where under an arrangement by which freight forwarding service and broker

age service if any was to be performed for a consignee without compensation the

forwarder relying upon the carrier for full compensation the consignee was

having property transported at less than the rate of transportation therefor

together with the cost of the incidental services in connection therewith This

is the evil which Congress had inmind in providing inter alia in section 16 of

the Shipping Act that it shall be unlawful for any consignee by any unjust or

unfair device to obtain transportation at less than rates otherwise applicable
Waiving of a freight forwarding fee from the consignee and collection thereof
from the carrier under the guise of brokerage would be an indirect rebate to

the consignee to the extent the brokerage service included the cost of freight

forwarding services and therefore an unjust or unfair device or means

American Union Transport v River Plate Brazil Conferences 216 222

Where freight forwarder performed services for consignee gratis and expected
compensation from carriers in the nature of brokerage payments the payment of

such brOkerage would have resulted in an indirect rebate to the consignee which
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the Board caimot permit Even if brokerage were otherwise recoverable the
Board would not order it paid where such payment would countenance a viola

tion of section 16and thus be illegal Id 223

Nothing in the Shipping Act exempts from the provisions of section 16 any

designated shipper such as a government or class of shippers Id 223

To the extent individual substantially owned and effectively controlled a for

warding company collection of brokerage payments by the company on the indi

vidual s shipments in the names of his 100 percent owned corporations inured

to the benefit of the shipper To the extent of such benefit there has been an

obtaining of transportation by the Shippers at less than rates otherwise applica
ble It is not necessary that there be complete ownership and control of the

forwarder by the shipper in order for such collection of brokerage to be an

unlawful rebate under section 16 The prohibitions of section 16 expressly apply
to indirect rebates It has been held that if the forwarder shipper relationship
is sufficient to create in the forwarder a beneficial interest in a shipment collec

tion of brokerage by the forwarder would be a violation of section 16 400
407 408
The fact that the actual amount of brokerage which the record expressly

proves to have been collected may be small has no bearing on the issue of whether

or not such collection is unlawful under the Act or appropriate Board orders

Id 407

Violations of the first paragraph of section 16 16 Second and General Order
72 have been clearly shown where freight forwarder controlled by an individual

collected brokerage on shipments of companies wholly owned by the same indi

vidual two witnesses testified that the individual knew such collection was

illegal forwarder made knowingly false statement in application to the Board

for registration under General Order 72 that it was not affiliated with or engaged
in any other business and forwarder had been furnished with a copy of General

Order 72 which clearly stated that it was unlawful for a forwarder to collect

brokerage when it has a beneficial interest ina shipment or directly or indirectly
controls or is controlled by the shipper or consignee Id 408 409

A shipper who forms a dummy freight forwarding corporation and indirectly
siphons off forwarding fees by providing a job and salary for a relative ineffect

pays an ocean freight which is diminished to the extent of the brokerage pay

ment to the forwarding corporation and thus violates section 16 and the Board s

General Order 72 even though there is no evidence to show that any of the

brokerage fees received by the corporation were turned over to the shipper
Brokerage on Ocean Freight Max Le Pack 435 439 440

Collection of brokerage by freight forwarding corporation from carriers on

shipments made by companies where the companies were owned by individuals

who also owned and controlled the forwarding corporation was a forbidden

rebate and violated section 16 of the Shipping Act and General Order 72

Id 442

REPARATION ISee also Findings in Former Cases

While shippers are not included in section 1 of the 1916 Act within thedefini

tion of the term other person subject to this Act the express subjection of

shippers to section 16 may effect an inclusion of shippers within the term other

person subject to this Act as it appears in section 22 and thus may permit a

carrier to seek reparation against a shipper for violation of section 16 Alumi

num Products of Puerto Rico v Trans Caribbean Motor Transport Inc 1 2

Shipper is not entitled to reparation under section 22 of the Shipping Act of

1916 even though the tariff filed by carrier and its actions in connection with the

shipments involved were violative of the Shipping Act of 1916 and the Inter
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coastal Shipping Act of 1933 where shipper has not shown that it has paid in

excess of applicable tariff charges or has otherwise suffered injury as a result

of such violations Id XI

Under section 22 of the 1916 Act cause of action for carrier s overcharges
accrues when the freight charges are fully paid not at the time of delivery of

shipments The parties may not agree to waive or postpone the running of the

statute The expiration of the time limit not only bars the remedy but also

extinguishes the right thereby nullifying the jurisdiction of the Board over

claims Aleutian Homes Inc v Coastwise Line 602 611 612

Under Section 22 of the 1916 Act cause of action for carrier s overcharges
accrues when the freight charges are fully paid not at the time of delivery of

the shipments Both the Supreme Court and the Interstate Commerce Commis
sion so held in cases decided under the Interstate Commerce Act when it like
the 1916 Act nowcontained no language contrary to the settled rule that the

time when a cause of action accures is when a suit may first be legally instituted

upon it Id 611

Application by carrier pursuant to Rule 6 b of the Board s Rules to pay

voluntarily to purchaser of goods reparation for freight charges was denied

where the application of the rate was explained by the carrier to the shipper
prior to acceptance of the shipment carrier was obligated to charge the appli
cable rate and there was no showing that the rate was unreasonable Ketchikan

Spruce Millsv Coastwise Line 661 662
Payment of reparation under the special docket procedure can be approved

only upon an affirmative finding that the rate charged was infact unreasonable

in the same manner as if the carrier were oPPosing the payment The mere

fact without more that the ultimate conSignee would have routed theshipment
via an alternative route at a lesser total cost does not justify the conclusion

that the rate charged was unreasonable Id 662

RETALIATION

Evidence of confusion and misunderstanding on the part of both the shipper
and the carrier as to rate to be charged for shipment of dismantled aluminum

plant is insufficient to show that there was any arrangement or agreement to

carry the cargo at rates other than applicable tariff charges in violation of sec

tion 14 Fourth of the Shipping Act of 1916 nor does the record indicate that

any actions of respondent were retaliatory within the meaning of section 14

Third of the Shipping Act of 1916 Aluminum Products of Puerto Inc v Trans

Caribbean Motor Transport Inc 1 VII

RULE MAKING See Agreements under Section 15 Forwarders Practice and

Procedure

SERVICE CHARGE See also Freas Formula Rates Terminal Facilities
In view of the high proportion of nonchecked cargo which moves through

Pacific Northwest public terminals reasonableness and justice r uire that a

checking charge be assessed only when earned and only against the party for

whom the service was performed Charge forchecking may notbe included ina

service charge Terminal Rate StructurePacific Northwest Ports 53 55

Terminals may not recover through a service charge deficiencies in revenue

attributable to a totally different operation Since some of the component ele

ments of the service charge may fall on either party to the contract of affreight
ment dependent on its terms it is manifestly unjust to recover a deficiency in
dockage always a charge against the vessel through a charge which may under
tackle totackle rates fall on the shipper Id 56
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Providing terminal facilities is too broad a term and should be eliminated
from the service charge definition Similarly arranging berth for vessel

is an administrative expense connected with dockage and should be eliminated

from the service charge Id 56

Decision in Intercoastal 8 8 Freight Assn v Northwest Marine Terminals

Assn 4 FMB 387 will not be reversed Assuming the Board could properly
set aside the report and order in this proceeding there is no valid reason for so

doing Whether carriers are entitled to reparation from terminals does not

depend upon whether the terminals have suffered a general deficiency inrevenue

The principal portion of the report was premised on the theory that a terminal

may notassess charges forchecking not performed for thecarrier Implicit also

in the report in relation to other component elements of the service charge was

a similar but more fundamental principle namely that under tackle to tackle

rates a carrier s duty to receive cargo does not arise until delivery to a point
within reach of ship s tackle whether the actull delivery to that point is per

formed in whole or in part by the terminal or by the shipper himself The

Board will not depart from that principle The Board did not determine in

Intercoastal that terminals may not recover from the person forwhom performed
the cost of performance of those services which were rejected as charges against
carriers Id 58

A uniform service charge to be applied to California terminals notparty to this

proceeding may notbe prescribed here Id 58 59

STEvEDORING See Agreements under Section 15 Practices Terminal

Facilities

SUBSIDIES CONSTRUCTION DIFFERENTIAL No Oases

SUBSIDIES OPERATING DIFFERENTIAL

Accomplishment of the purposes and policy 0 the Act n 605 c

Where existing service is found to be inadequate little need be said as to the

required finding on accomplishment of the purposes and policy of the Act Find

ing of inadequacy is the primary reason for making the second finding Arnold

Bernstein Line Inc Subsidy Route 8 46 50

Assuming the contracts are awarded to both U S Lines and Matson Orient

United States flag vessels would carry a combined total of only 46 7 percent of the

inbound and Utbound liner movements on Route 12 if they go out with capacity

loads and if cargo offerings do not exceed those of 1956 The foregoing is well

within the grasp of United States flag vessels on this service and additional ves

sels should be operated on the route in furtherance of the purposes and policy
of the Act Matson Orient Lines Inc Subsidy Route 12 410 415

Granting of application foroperating differential subsidy for service inwinter

months would be consonant with the purposes and policy of the Merchant Marine

Act of 1936 where United States flag service on the routes inquestion is inade

quate and the service proposed by applicant would increase United States flag

participation in the commercial movement Further unless the operation was

allowed applicant s vessels would be tied up during the winter months with

resulting unemployment and the jeopardizing of the open season service Is

brandtsen Co Inc Subsidy Trade Route 32 525 529

The policy of the Merchant Act of 1936 is to foster the development of

a merchant marine and the Board is concerned with that poliCY and notwith

an over all transportation policy which would take into account the interests

of railroads T J McOarthy S S Co Sec 805 a Application 666 670
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Adequacy of service

a In general
United States flag service is inadequate within the meaning of section 605 c

of the Merchant Marine Act of 1936 as amended where there is no American
flag combination passenger and freight vessel service on the route in question
and participation by United States flag carriers in both passenger and cargo
carQings is small Arnold Bernstein Line Inc Subsidy Route 8 46 49 50

In considering adequacy of service under section 605 c determination of
adequacy must be based on present and probable future conditions and can

not be unduly concerned with conditions in the past American President
Lines Ltd Increased Sailings Route 17 359 368

Present service on trade route by vessels of United States registry is inade

quate within the meaning of section 605 c of the Merchant Marine Act of

1936 where there has been a relatively low participation of United States flag
vessels in this trade and a high rate of United States flag vessel utilization

particularly outbound Adequacy refers to the service already provided by
vessels of United States registry in such service Matson Ori nt Line Inc

Subsidy Route 12 410 414 415

Adequacy or inadequacy should be determined on the basis of present require
ments and not necessarily on the basis of earlier favorable section 605 c

determinations for other applicants which have indicated no immediate inten
tion of commencing a service and which have not participated in this proceed
ing and made their intentions known Waterman S S Corp Subsidy Route 21

Etc 771 788
b BlIlk type cargoes

In determining adequacy of service bulk type commodities must be consid
ered to the extent that they may reasonably be expected to be carried by liners
States S S Oo Subsidy Pacific CoastFar East 304 313

Where in the outbound portion of the Westbound Round TheWorld service
for the period 1953 through 1956 bulk nonliner cargo carryings were small

on the inbound portions such carryings have been somewhat larger but have

declined and the subsidy applicant s participation in the nonliner carryings
have been minor and nothing in the record indicates a future trend toward
significant bulk carryings on liner vessels in applicant s westbound Round the

World service only liner commercial cargo carryings will be considered in

determining United States flag participation on the route Isthmian Lines
Inc Subsidy Applications 677 689

In determining United Stat flag participation in APLs RWW service inclu

sion of coal traffic to Japan inliner commercial carryings would give an unreal

istic and artificial picture of such participation Japanese vessels carry the great
bulk of the coal movement but the carryings are in many respects similar to
nonliner tramp operations In prior proceedings these coal statistics were not
excluded but the Board is persuaded that their exclusion is proper in this
case Threefourths of the annual coal movement should be eliminated from
the total outbound traffic statistics in APL s RWW service Id 696 697

In proceedings under section 605 c of the Merchant Marine Act of 1936 all

movement of bulk type nonliner cargoes will not be considered in determina
tion of adequacy of American flag service in the absence of special circum
stances which were not found to exist in this proceeding Id 702 703

c 50 test

United States flag partidpation in a trade of over 50 percent does not

necessarily preclude a finding of inadequacy of United States flag service The

50 percent test is a general guide and must not defeat more cogent factors

849
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Where although United Statesflag participation in the present liner carryings
in the Northwest Far East service exceeded 50 percent a tremendous and

growing volume of bulk commodities is available in the Northwest the ability
of liners to convert these bulk type cargoes to liner type is increasing there is

a comparatively small amount of free space on liners and United States flag
vessel participation in this nonliner cargo movement is meager the Northwest

Far East service without the 10 to 16 annual sailings of the subsidy applicant
is not adequately served by vessels of United States registry States S S Co

Subsidy Pacific Coast Far East 304 314 315

United States flag service is inadequate within the meaning of section 605 c

of the Merchant Marine Act of 1936 where it is apparent that its partiCipation
inbound outbound and overall is substantially below the general goal of 50 per

cent that at no time in the past 4 years did such participation reach or exceed

50 percent and there probably will be an increase in cargo in the future

Therefore additional vessels should be operated in the service for the accom

plishment of the purposes and policy of the Act American President Lines

Ltd Increased Sailings Route 17 359 370

d Outbound inbound legs segments of routes

In view of the recognition by the Board and its predecessor that service to

and from the Philippines Hong Kong Indochina and Thailand is required
to sustain the Atlantic Straits service it is proper in determining adequacy of

United States flag service for the Board and the Administrator in a 605 c

proceeding to consider service over the CQmplete outbound and inbound legs of

the route and over the route as a whole rather than segment by segment indi

vidually American President Lines Ltd Increased Sailings Route 17

359 370

Present service provided by United States flag vessels is inadequate in out

bound trade within themeaning of section 605 c where to the fartherest point
Malaya United States flag partiCipation reached 50 percent in only one year

and had declined to 44 percent in 1955 to Italy United States flag participa
tion reached 51 percent in 1952 but in 1954 and 1955 when more tonnage
moved had declined to 28 and 29 percent respectively and cargoes will increase

substantially in the near future due to the expanding economies of the coun

tries along the route and the continuing aid these areas will receive from the

Government Isbrandtsen Co Inc Subsidy EB Round the World 448

455 456

Present service provided by United States flag vessels is inadequate ininbound

trade within the meaning of section 605 c where overtonnaging notwithstand

ing there is a low percentage of carryings by United States flag vessels cargo

offerings are increasing and the ability of fast modern vessels to attract addi

tionalcargoes leads to the finding that United States flag vessels may reasonably
be expected to increase their cariyings Id 457

Overall trade route statistics areappropriate for a determination of adequacy

of service under section 605 c of the Merchant Marine Act of 1936 in view

of the comparatively small geographical areas defined by the trade routes in

question Services A and B Routes 5 7 8 9 and the preponderance of the

movement on these routes passing through the ports applicant proposes to serve

Isbrandtsen Co Inc Subsidy Trade Route 32 525 528

Section 605 c is a bar to the carriage of cargoes on subsidized vessels of

applicant on Trade Route 30 inbound Far East to the Pacific Northwest on

the Tricontinent service since the applicant does notconduct an existing service

and there is no evidence to support a finding of inadequacy of service to the

extent of 60 to 84 sailings over and above those proposed in the applicant s
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transpacific servicesHowever this is not to be construed as a bar to the

inbound carriage of cargoes on such vessels for discharge at Gulf or Atlantic

ports Furthermore as the record fails to show inadequacy of United States

flag service from the Far East to Hawaii and as applicant does notoperate an

existing service there section 605 c is also a bar to award of subsidy for such

service States Marine Corp Subsidy Tricontinent Etc Services 537 544

545

While the applicant proposes mainly outbound service on Trade Routes 26A
and B the Board may well insist upon certain inbound service under sections

of the Act other than 605 c but since the routes in their entirety are inade

quately served section 605 c does not interpose a bar to the award of subsidy
for operation of United States flag vessels thereon Topping off on Trade

Routes 26A and B at North Atlantic ports is not being done by foreign flag
vessels and whether a definitive contract if one is awarded will permit such

top offs as proposed or will restrict the number of sailings on which top offs

will be permitted is an issue to be considered by the Board under other sections

of the Act notsection 605 c Id 546 id 740

With respect to proposed North Atlantic topoffs on Trade Routes Nos 26A

and B the routes involved inthe topping off operation Nos 5 6 7 8 and 9 are

inadequately served Since United States flag participation has been well below

50 percent since United States flag vessels have a comparatively high utiliza

tion record and since these routes enjoy the largest movement of United States

outbound liner commercial traffic additional vessels should be operated As

the routes in their entirety are inadequately served section 605 c is not a bar

to either the inbound or the outbound movement Id 546 id 740 741

Section 605 c interposes a bar to applicant s proposal to carry inbound cargo

from Europe to the Gulf while traversing Trade Route 21 so as to be inposition
then for outbound sailings on Trade Route 22 to the Far East since there has

been no showing that there is an existing service on Trade Route 21 or that the

Route is inadequately served However there is no prohibition against carriage
of inbound cargo on Trade Routes 26A and B where there is inadequate service

from Europe to the Pacific coast on vessels sailing from Europe to the Gulf

Such service may be required by the Board under other sections of the Act

Id 546 547

Available free space on an inbound service which covers a long and compre

hensive trade route does not of itself require a finding that such service is ade

quate as to certain isolated segments on that route The record supports the

flnding that inbound service from the Red Sea and Gulf of Aden to North

Atlantic average participation in liner commercial cargo carryings 39 percent
and California average participation in liner commercial cargo carryings 35

percent is inadequate and additional vessels should be operated thereon Isth

mian Lines Inc Subsidy Applications 677 701

In the past the Board has indicated that normally it will consider adequacy
of United States flag service for a trade route as a whole and not forparticular
ports or segments within the route description Where however the applicant
seeks the privilege of extending service on its subsidized route to ports not

within the route description where one port New Orleans is by far the

dominant port for the movement of outbound cargo as compared with theother

Gulf ports and where United States flag participation is extremely high through
the dominant port as compared with such participation outbound from the other

secondary Gulf ports it is realistic to look to adequacy of United States flag
service separately for New Orleans and for the other Gulf ports Gulf S A

S S Co Service Extension Route 31 747 753
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Where United States flag participation between Gulf ports other than New

Orleans and the Canal Zone has amounted to only 3 percent in the most receJt

period of record it follows that such participation is inadequate and that

additional vessels should be operated in the service Id 753

Where in the most recent period of record United States flag participation
between New Orleans and the Canal Zone was 83 percent United Fruit refrig
erated vessels which provide this southbound service have had substantial free

space and offer sufficient capacity to carry virtually all the New Orleans to Canal

Zone traffic and the obnoxious or undesirable cargoes which United Fruit will
not carry are a relatively minor portion of the cargo moving from New Orleans
to the Canal Zone and should notaffect findings as to adequacy of United States
flag services to the service as a whole it follows that present service is adequate
GuIf S A S S Co should be permitted to carry cargoes which United Fruit
refuses to carry in its reefer vessels on special permission from the Maritime

Administrator Id 754

e Privilege calls

Where Upited States flag liners have virtually no foreign competition Hawaii

Far East and the service is not inadequately served section 605 c interposes
a bar to the award of subsiqy forprivilege calls at Hawaii to load and dfscharge
cargo inthe foreign commerce of the United States which off route point would
be a segment of applicant s proposed service To subsidize an obviously off route

point si ply because the remainder of the proposed route is inadequately served
w uld militate against the very purpo eof the subsidy program Matson Orient
Line Inc Subsidy Route 12 410 418

Casablanca and Spanish Morocco are specifically designated as integral parts
of Trade Route No 13 and since the Board specifically found that United States

flag service on the route is inadequate and that additional vessels should be oper
ated thereon the privilege of serving Casablanca and Spanish Morocco Is not

barred by the provisions of section 605 c For similar reasons privilege calls

at Okinawa on Trade Routes Nos 12 and 22 and Iceland on eastbound triconti

nent sailings are not barred States Marine Corp Subsidy Tricontinent Etc

Services 739 745

f Round the World services

Cargo carryings of the Westbound Round the World Panama Panama sailings
arid the Eastbound Round the World sailings of subsidy applicant should not be
excluded from calculations of United States flag carryings on the Westbound

Round theWorld service because they were considered not to be existing serv

ice within the meaning of section 605 c Regardless of the direction and the
route travelled the vessels carrried cargoes under United States flag and such

carryings cannot be ignored in determining United States flag participation on

the route Isthmian Lines Inc Subsidy ApplicatioJls 677 689

Upon analysis of present and authorized service on APLs RWW route service

by vesElels of United States registry is adequate 60 percent outbound 50 inbound
participation in liner commercial cargo carryings and additional vessels should

not be operated on the route Section 605 c interposes a bar to the award of

subSidy to APLfor the operation of additional vessels Id 700
Without the vessel capacity to carry the cargoes inthe India Pakistan Ceylon

service previously carried by Isthmian s ERW vessels United States flag partici
pation of 46 percent outbound 48 percent inbound and 47 percent over all would

be inadequate However the service is not inadequately served to the extent

of the maximum of 36 annual sailings requested by Isthmian which is 20 more

than the 16 previously found to be existing Considering the traffic previously
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carried by the ERW sailings and the availability of some of the nonliner type
cargoes for liner movement the services is inadequate to theextent of 8 sailings
per year in addition to the 16 existing sailings of Isthmian Id 703

g Trade Route No 10

Where United States flag participation in outbound carryings on Trade Route

10 has declined from a high of 48 2 percent in 1956 to 34 6 percent in 1958
participation inbound remains at about 50 percent in 1948 participation by the

applicant itself was its highest 4 7 percent outbound and 12 8 percent inbound

and a large volume of commercial cargo moved on the route on other than liner

vessels in which cargo United States flag participation had decreased to 5 per
cent outbound in 1958 and to 6 5 percent inbound in 1958 the record fully sup
ported the conclusion that United States flag service on the route is inadequate
This result would be even more true if Prudential s participation be excluded
The route is not adequately served and additional vessels of the United States

registry should be operated thereon Prudential Steamship Corp Subsidy
Route 10 758 761 762

h Trade Route No 12

United States flag service on Trade Route 12 is inadequate and additional
vessels should be operated thereon within the meaning of section 605 c where

United States flag participation in liner commercial traffic outbound inbound

and overall did not exceed 22 30 and 25 percent respectively for the past flve

years of record United States flag sailings did not exceed 36 percent of total

liner sailings in either direction for the only 3 years of record and the general
trend of traffic on the route has been upward United States Lines Co

Increased Sailings Route 12 379 382384
The Board will take note that Japanese vessels have been strongly entrenched

in the transpacific trade on Routesi29 and 30 et United States flag participation
in each of those trades exceeds 60 percent In 1956 when United States Lines
introduced its Mariners to the Route 12 trade its outbound free space remained

Jow On the record and considering the recent history of United States flag
liner services to the Far East to limit adequacy to 40 percent of the total Iiner

movement on Route 12 at the 1956 traffic level would notbe warranted Matson
Orient Line Inc Subsidy Route 12 410 415

United States flag participation on Trade Route 12 is inSldequate within the

meaning of section 605 c of the Merchant Marine Act of 1936 where it has

not kept pace with the offerings declining from 19 Percent to 16 percent in recent

years there is no evidence that offerings will decline in the future and United

States flag vessels can capture offerings as evidenced by the high space utilization

of such vessels States Marine Corp Subsidy Tricontinent Etc Services 537
543 544

Where previous subsidy awards wOuld put into the trade on Route 12 enough
United States flag vessel capacity to carry 59 percent of the liner commercial

cargo but one carrier has no tonnage on the route has notsigned a subsidy con

tract and it is n t known whether it will ever operate in the service Tra e

Route 12 inbound is inadequately served by vessels of United States registry and

lldditional service proposed by Waterman should be permitted Waterman S S

Corp Subsidy Route 21 Etc 771 789

i Trade Route No 18

United States flag service on Trade Route 13 is inadequate within the meaningfof
section 605cof the Merchant Marine Actof 1936 though United States flag participation
hasbeen above 5Q percent where thecommercial movement has
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experienced growth the service would be inadequate without applicant s carry

ings and because of physical limitations the remaining United States flag lines

could not accommodate more than a small fraction of applicant s carryings
States Marine Corp Subsidy Tricontinent Etc Services 537 547

j Trade Roote No 21

If the United States is to have thetype of merchant marine envisioned by the

Act United States flag capacity should notbe limited to an amount sufficient to

carry only 30 percent of the average outbound commercial liner movement on

Trade Route Nos 7 8 and 9 during the period 1953 through 1957 Without

deciding the exact level of United States flag participation capacity sufficient to

carry 39 percent of the outbound commercial liner movement over the 19531957

period certainly is not in excess of that which is needed to accomplish the pur

poses and policy of the Act Finding of inadequacy on the North Atlantic routes

will be based on an estimate of a movement of 2 500 000 tons the8llnual average

of the five year period 195357 and on the firm belief that in the future at least

this much cargo will be moving on the routes The present capacity of USL

vessels plus those of States Marine and Isbrandtsen total 30 percent is insuf

ficient to provide adequate United States service on the routes Additional

service proposed by Waterman should be permitted including proposed topoffs

inconnection with its operations on Trade Route No 21 Waterman S S Corp
Subsidy Route 21 Etc 771 796 797

k Trade Route No 22

United States flag participation on Trade Route 22 is inadequate within the
meaning of section 605 c of the Merchant Marine Act of 1936 where without

applicant s contribution it would be considerably less than 50 percent States
Marine Corp Subsidy Tricontinent Etc Services 537 544

Where without the service of the applicant United States flag participation
in liner commercial traffic on Route 22 outbound would have averaged only 46

percent for the period 19531957 excluding applicant s vessels thecubic ultiliza

tion of the fleet was 97 percent in 1956 and 1957 in 1956 there was unused ca

pacity of only 2 5 million cubic feet to handle the 12 9 million cubic feet occupied
by applicant s cargoes and in 1957 1 7 million feet to handle 10 million cubic

feet utilized by applicant s cargoes and a competitor had turned down cargoes

in both years Trade Route 22 outbound is inadequately served by vessel of

United States registry and additional vessels should be operated thereon to the

extent contemplated in the application Waterman S S Corp Subsidy Route

21 Etc 771 786

1 Trade Routes Nos 264 and B

United States flag service on Trade Routes 26 A and B is inadequate within

the meaning of section 605 c of the Merchant Marine Act of 1936 where it is

extremely low about 8 percent applicant provides the only United States

flag liner service and there is no evidence that the commercial offerings willnot

remain at least at the present level during the foreseeable future States Marine

Corp Subsidy Tricontinent Etc Services 537 545 739 740

m Trade Route No 29

Where United States flag participation on Trade Route 29 has stood at about

70 percent and there is very little chance of increasing it to more than 75 percent

including Waterman s service the route is adequately served and it is not nec

essary in the accomplishment of the objects and policy of the Act to operate
additional vessels thereon Waterman S S Corp Subsidy Route 21 Etc 771

791
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n Trade Route No SO

Where United States flag participation in Trade Route No 30 traffic was 76

percent in 1959 with the lines serving the Northwest exclusively having signif
icant quantities of free space available service on the route is adequate and

additional vessels are not required in the accomplishment of the purposes and

policy of the Act Waterman S S Corp Subsidy Route 21 Etc 771 791

0 Trade Routes Nos 5 6 7 8 9 11

United States flag participation on Trade Routes 5 6 7 8 9 and 11 is inade

quate within the meaning of section 605 c of the Merchant Marine Act of 1936

Since United States flag participation has been well below 50 percent United

States flag vessels have a comparatively high utilization ratio and the routes

enjoy the largest movement of United States outbound liner commercial traffic

additional vessels should be operated thereon As the routes in their entirety
f

are inadequately served section 605 c is not a bar to either the inbound or out

bound movement States Marine Corp Subsidy Tricontinent Etc Services

537 546

p Space utilization

Service by vessels of United States registry is inadequate under section 605 c

where United States flag participation in the liner commercial movement has

been well below 50 percent and intervenor s free space factor has ranged from 5

to 17 percent during the past several years In addition thecombined liner non

liner commercial offerings have shown a marked growth withan attendant over

all decline in United States flag participation and applicant s experience as a

transatlantic bulk hauler should lead to success in converting some of the non

liner offerings Isbrandtsen Co Inc Subsidy Trade Route 32 525 528

Existing service under section 605 c of the Merchant Marine Act of 1936 is

adequate where projected American flag participation is 57 percent outbound

39 percent inbound and 49 percent overall which includes the carryings of the

subsidy applicant plus approximately 7 additional sailings found to be needed

and applicant s free space has been increasing Isthmian Line Inc Subsidy

Applications 677 694 695

Authority of the Board

Section 605 a refers to payment of subsidy and as respects trade between

the United States and Canada on the Great Lakes it prohibits the Board from

subsidizing such voyages T J McCarthy S S Co Sec 805 a Application
531 533

It is well settled that a favorable 605 c determination does not of itself

result in a subsidy contract and precedent to any award the Board must make

other determinations with respect to the application under other sections of the

Act States Marine Corp Subsidy Tricontinent Etc Services 537 543 739

740

Confidential information

Confidential information in a subsidy application is not subject to scrutiny

in a section 605 c proceeding since it is not material to the issues under that

section States Marine Corp Subsidy Tri Continent Service 149 152

Confidential information ina subsidy application is submitted to the Board

pursuant to section 601 of the 1936 Act for its exclusive use in carrying out its

functions under that section Such confidential information is not subject to

scrutiny in either a 605 c or an 805 a proceeding since it is not material to

the issues under those sections Isbrandtsen Co Inc Subsidy Round The

World Service 140 142

855
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Contract proVlslons

After section 605 c issues are resolved the Board under other sections of

Title VI of the Act may well insist on a contract at variance with the service

proposed by the applicant It is obvious that an applicant cannot limit the scope

of the ports of call which the Board might require under a contract by applying
only for those which he might wish to serve Ifsuch were the case the func

tion of the Maritime Administra tor under section 211 of the Act and those of the

Board under Title VI of the Act would become meaningless Isbrandtsen Co

Inc Subsidy Trade Route 32 525 528

Where a subsidy applicant proposes chielly outbound service on Trade Route

12 and there is substantial inbound movement on the Route1 740 OOO long
tons inbound as compared to 1 722 000 long tons outbound in 1955the Board if

subsidy is awarded under sections of the Act other than section 605 c may
well insist upon substantial inbound service being rendered by vessels on t e

Route States Marine Corp Subsidy Tricontinent Etc Services 537 544

Section 605 c does not interpose a bar to award of subSidy where an appli
cant seeks the privilege of calling at Hawaii for outbound cargoes destined for

Europe applicant moved 26 000 tons in the trade in 1956 and applicant is the

only United States llag operator providing a liner service there However the

fact that section 605 c is not a bar is not a commitment that the Board will

include the privilege ina contract under section 601 ld 546

A section 605 c proceeding does not afford an applicant an election to carry
inbound cargoes as it chooses and to exercis selectively regarQing outbound

port and area service service descriptions in subsidy contracts are nQt meas

ured solely by the application Id 549

Section 605 c does not interpose a bar to the award of subsidy to SML for

its proposed number of transpacific sailings including topoffs with triconti

nent vessels Under section 601 a the Board may well insist upon a service

description quite different from that contemplated in the application and may

reqUire all of applicant s Trade Route 12 and Trade Route 22 sailings to be

direct thereby foreclosing California topoffs which are not barred by section

605 c ld 549

The Board in fixing the service description of au operator ina givenoperating
differential subsidy contract will take into consideration in keeping with the

purposes and policy of the Act data relative to 1 the financial support
afforded the essential service of the applicant by the foreign toforeign or way

port calls 2 the ability of the applicant to accommodate such wily port
cargo without impairing the needs of United States importers and exporters
and 3 the manner and type of competition of competing carriers in the

trade States Marine Corp Subsidy Tricontinent Etc Services 739 744

In view of a finding of inadequacy and the need for the operation of addi

tional vessels to overcome this inadequacy the precise terms of the subsidy
contract are immaterial Any contract entered into after a finding of inade

quacy under section 605 c necessarily will aid in the accomplishment of

the purposes and policy of the Act This i true whether the co tract erelY
requires the service proposed by the applicant or whetller the Boar reqp ires

under other sections of the Act a service on the route at variance with that

proposed by the applicant Waterman S S Corp SQbsiqy Route 21 Etc

771 782 783

Definitions of terms used

The word service in section 605 c is used broadly to cover the entire

scope of operations it includes the scope regularity and probable permanency
of the operations the route covered the traffic handled the support given by
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the shipping public and other factors which concern the bona flde character

of the operation None of these elements alone is determinativenor would

a deficiency in anyone necessarily be fatal A finding that applicant s pro

posed service is in general accord with its existing operation is sufficient to

establish existing seryice within the meaning of the section States S S Co

Subsidy Pacific Coast Far East 304 311

Dual or multiple subsidies

The Merchant Marine Act of 1936 does not require a finding that the extent
of existing inadequacy of United States flag service be determined Since the

granting of all pending subsidy applications on Trade Route 12 would mean

about 52 percent United States flag vessel participation assuming no increase

in cargo offerings in the future an additional five percent is not so great that

the Board can say that it cannot or will not be achieved Where there has

been no section 605 c hearing in one pending application and no recommended
decision in two others the Board cannot find that 52 percent of United States

flag participation would constitute a substantial portion of the water borne

export and import foreign commerce of the United States In any event a

favorable 605 c determination does not in itself result in award of subsidy
pending applications may be amended or withdrawn and the record in later

605 c hearings may indicate that cargo offerings have changed materially
Matson Orient Line Inc Subsidy Route 12 410 416

The purposes and pOlicy cIause of section 605 c is not intended to determine

which of several subsidy applications is best suited to achieve adequacy on a

given trade route Thus comparative consideration of such applications is not

necessary in a section 605 c hearing Id 417

A motion for comparative consideration of subsidy applications under sec

tion 605 c advanced on the ground that the Administrator might fix the num

ber of certain subsidized voyages on trade routes too low to allow subsidy on

all such voyages requested by all applicants will be denied since at this time

the effect of a possible future section 211 determination by the Administrator

upon the applications is unknown and findings under section 605 c do not

guarantee a subsidy contract or award subsidy to any particular applicant and

are not therefore mutually exclusive within the meaning of the Ashbacker

doctrine States Marine Corp Subsidy Tricontinent Etc Services 507 508

Effect of approval under section 605 c

Approval under section 605 c alone is not tantamount to award of subsidy
nor is such action an indication that award of a contract Qecessarily follows

States Marine Corp Subsidy TriContinent Service 149 152

Essential Trade Route determinations

Section 605 c proceedings need not be delayed until the Administrator has

determined under section 211 that the trade route in question is essential

States S S Co Subsidy Pacific CoastFar East 304 308
Determination of essentiality is a quasi legislative function exercised by

the Administrator and is independent of the Board s actions under section

605 c A favorable section 605 c determination followed by other favor

able determinations under other sections of the Act cannot result in the award

of a subSidy contract unless and until the Administrator pursuant to sec

tion 211 determines the route to be essential It is not necessary for the

Board in a section 605 c proceeding to determine the essentiality of a particu
lar trade route States Marine Oorp Subsidy Tricontinent Etc Services
739 741
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Existing service

Under section 605 c foreign flag operations have no place in the determina

tion of whether or not subsidy applicant has an existing United States flag
service on the route or routes on which subsidy is sought States Marine

Corp Subsidy Tricontinent Service 149 151

Sailings commenced subsequent to the date of filing application for subsidy
cannot be considered in determining existing service States S S Co Subsidy
Pacific CoastFar East 304 311

Although the Examiner found that applicant had an annual average of nine

sailings in the Pacific Northwest Far East service four of those sailings were

also relied upon to sUPPQrt a finding qf existing service in applicant s Pacific

CoastFar East service one sailing may notbe construed to be a sailing in more

than Qne service for the purpose Qf measuring existing service Moreover the

four sailings in question originated in California and called at the Northwest

on r Qute to the Far East Id 312
Five sailings annually cannot support a finding of an existing service of 10 to

16 sailings annually within the meaning Qf section 605 c Id 312
In determining whether a subsidy applicant is operating an existing service

within the meaning of section 605 c the Board must look to the entire scope of

the applicant s Qperation including vessels and sailings the route covered the

scope regularity and probable permanency of the operations Isbrandtsen Co

Inc Subsidy E B Round The World 448 453
Where subsidy applicant which proposes 24 to 29 sailings fortnightly to the

Azores has carried only small parcels of MSTS cargoes to the Azores and has

averaged but two calls per year in an irregular pattern it does notqualify as an

existing operatQr since under section 605 c its past operation must have been

reasonably in accord with its proposed subsidized service Id 453 454

An applicant for subsidy does not qualify as an existing operator in so far

as service to Genoa the Philippines Los Angeles or New Haven is concerned

where service to such ports was interrupted and nonexistent at the time of

hearing Id 454

Where subsidy applicant topped off annually an average of 39 sailings from

California with its Trade Routes Nos 12 and 22 vessels carrying generally
slightly less than 400 tons of general cargo per voyage this average is sufficient
to establish applicant as an existing operator within the meaning of section

605 c as to 36 proposed California top offs on the Routes States Marine CQrp
Subsidy Tricontinent Etc Services 537 548 549

Where applicant proposes 24 to 36 sailings on Trade Route 29 and 12 to 24

sailings on Trade Route 30 it has established itself as conducting an existing
service under section 605 c by reason of having avel aged 24 5 direct sailings
per year between 1952 and 1955 on Trade Route 29 4 per year on Trade Route

30 and 33 25 per year integrated sailings from California and Northwest ports
he integrated sailings proposed 12 to 24 are to sail half from California and

half from the Northwest and are included in the total proposed on each route

and although past integrated sailings were mainly from California it is proper
to credit them 50 percent to each Route since they served both areas Id 548

The fact that sailings in Services Nos 1 and 2 of Trade Route No 17 furnished

service at some of the ports served by true Westbound Round the World sailings
is not a basis for considering the outbound portion of each Westbound Round

the World Panama Panama sai1ing and the inbound portion of each Eastbound

RQund the World Suez Suez sailing as constituent parts of one Westbound

Round the World sailing This patchwork service wanot ingeneral accord with

the Westbound Round the World service for which subsidy is sought and cannot
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be considered existing service within the meaning of section 605 c Isthmian

Lines Inc Subsidy Applications 677 688

Ifapplicant s eastbound sailings could be considered to be in accord generally
with the service provided by the westbound service the eastbound service was

suspended several months before the application forsubsidy was filed and should

not for that reason be considered as existing service within the meaning of

section605 c Id 688

Since Isthmian s ERW sailings serviced the India Pakistan Ceylon service only
incidentally and were suspended some months before the application for subsidy

was filed they will not be considered as part of an existing I P C service

Isthmian is operating an existing service in its I P C service to the extent of 16

sailings annually Section 605 c does not interpose or bar the award of subsidy

forsuch existing service Id 702
A service under section 605 c of the Merchant Marine Act of 1936 is not

an existing one where there were only 8 sailings inthe five months preceedillg the

filing of application for subsidy Probable permanency of operations cannot be

inferred from such service Id 706

In view of the Board s findings that United States flag senice on each of the

component essential trade routes comprising the tricontinent service as well

as the overall service on the tricontinent serviceas a unit are inadequately served

and that additional vessels should be operated thereon the determination of

whether applicant s service was existing is largely academic States Marine

Corp Subsidy Tricontinent Etc Services 739 742

Trade Route No 21 is predominantly an export trade In 1957 2 983 100 tons

ot liner commercial cargo moved outbound as compared with only 686 700 tons

inbound Under such circumstances an applicant s existing operation will be

judged on the basis of its outbound service aterman S S Corp Subsidy
Route 21 Etc 771 778

In order to qualify as an existing service an operaticn must have been in

reasonable general accord with the proposed subsidized service Id 778

Proposed North Atlantic top offs are not in reasonable general accord with

applicant s operation on the GulfjU K and Continent service were military cargo

exclusively was lifted A service confined to military cargo to the complete ex

clusion of all commercial cargo will not be considered as a part of an existing
service Id 778 784

An applicant for subsidy must demonstrate an existing service at the time the

application for subsidy is filed the service performed must have been in reason

ably general accord ith the proposed subsidized service and regardless of the

wisdom of an operator s decision to interrupt service or its intention to

resume service an interruption of service negates any claim to an existing
service Id 793

Foreign flag alfiliatio1l8

Data pertaining to a subSidy applicant s foreign flag affiliations on routes and

services other than those for which subsidy is sought arenot relevant to issues

raised in either a section 605 c or a section 805 a proceeding These matters

will be determined by the Board under section 804 before final determination on

the subSidy application Isbrandtsen Co Inc Subsidy Round The World

Service 140 141

Subsidy applicant s foreign flag affiliations on routes not under consideration
can bave no bearing on issues of existing United States flag service adequacy of
service or undue advantage and undue prejudice in a section 605 c proceeding
or the issues of unfair competition or the objects and policies of the Merchant

Marine Act of 1936 ina section 805 a hearing Id 141
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For purposes of a section 605 c hearing statistics compiled on a semi annual

basis identifying all of the cargo carried by sUbsidy applicant foraffiliated inter

ests is sufficient Moreover details of all of the affiliated interests shipments
on all vessels regardless of flag in connection with the carriage of cargo for

affiliated interests by the applicant are not required for 605 c proceedings
States Marine Corp Subsidy Tri Continent Service 149 151

Foreign flag operations of a subsidy applicant aresubject to thorough scrutiny
by the Board prior to award of subsidy but this is made under section 804 and

notsection 605 c of the 1936 Act Id 152

Board would not compel subsidy applicant to produce data relating to its

foreign flag relationships in a section 605 c hearing other than data which it

has agreed to furnish relating to foreign flag sailings 00 the routes and services

involved Id 152

Questions regarding citizenship of subsidy applicant in light of foreign flag
relationships will be given thorough examination when the application is consid

ered pursuant to section 601 and need notbe the subject of inquiry in a 605 c

proceeding Id 152

Hearing and Findings See Dual or Multiple Subsidies supra and Scope
of section 605 c hearing infra

Scope of section 605 c hearing issues

Intervenor is not permitted insection 605 c proceeding to go into the question
of whether Trade Route 8 Service No 1 isessential under section 211 of the Act

The Board has previously determined the route and service to be essential

Arnold Bernstein JAne Inc Subsidy Route 8 46 49

Where theMaritime Administrator published tentative findings in the Federal

Register in reaffirmance of the essentiality of Trade Route No 8 among other

routes and in the exercise of his discretion extended to interested persons an

opportunity to be heard intervenor should have presented arguments as to essen

tiality of ervice proposed for Trade Route No 8 to the Administrator rather

than to the Board Id 51

In a section 605 c proceeding the Board will not receive in evidence either

the Administrator s section 211 determination or the data upon which it was

based States Marine Corp Subsidy TriContinent Service 60 64

The Board s determination undel the 1936 Act and its disposition of pending
problems are made in an orderly fashion although not necessarily in sectional

sequence Itwould serve no useful purpose to conglomerate in one proceeding
all the several matters which require serious consideration by the Board ante

cedent to the subsidy contract award To the extent there remains to be made

any determination all prior actions are subject to or dependent thereon before

finality has been achieved States Marine Corp Subsidy TriContinent Serv
ice 149 152

Examiner s ruling denying request of intervenors in a section 605 c hearing
for list of all common stockholders of subsidy applicant and of its affiliate

Anderson Clayton and details as to the holdings of each such stockholder will
be sustained on ground that such data are irrelevant to the issues in the hearing
Id 153

Intervenors request in a section 605 c proceeding for record of performance
of agreements between subsidy applicant and another steamship company and

its stockbolders will be denied as based on alleged possible violations of the

1936 Act which have no bearing ina 605 c hearing and shouldnot be considered
Id 153

Where there is no showing of existing service it must be deterniined in order
for annlicant to nrevail that American flag service is inadeauate and that addi
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tional service is required to accomplish the purposes and policy of the Act

States S S Co Subsidy Pacific CoastFar East 304 312

Although the Board finds that section 605 c interposes no bar to the subsidi

zation of applicant s propoSed services award of subsidy must depend upon a

determination by the Administrator that such services are essential within the

meaning of section 211 Id 315
Failure by subsidy applicant to disclose the time when it intends to inaugurate

a specific service does not preclude a favorable section 605 c determination
However the Board will insist upon action by the applicant to insure prompt
determination of its application and will review its 605 c determinations unless

the subsidy contract if offered is executed and operations commenced within a

reasonable time Matson Orient Line Inc Subsidy Route 12 410 417 418

Itis well settled that a favorable 605 c determination does notof itself result

in a subsidy contract and precedent to any award the Board must make other

determinations with respect to the application under other sections of the Act

States Marine Corp Subsidy Tricontinent Etc Services 537 543 739 740

In a section 605 c proceeding the Board is notconcerned withsuch matters as

vessel interchange sailing spreads and round voyages Id 543 742

Allegation of an unlawful agreement between subSidy applicant SML and
Bloomfield is beyond the scope of a section 605 c proceeding Id 549 742

The provisions of section 605 c are notspecifically applicable to foreign sail

ings This does not mean that the rights of United States flag operators con

ducting services between foreign ports will be ignored It means that in framing
the service descriptions of an operating differential contract the section 605 c

tests will be considered as a guide to as distinguished from a control on the

Board and hence no hearing is required under section 605 c Id 744

Service in addition to existing service

Although it is apparent that an applicant under section 605 c does nothave

existing service in the trade in question to the extent of the 24 to 30 annual

sailings sought its average of 23 5 is so close to the number of sailings proposed
that the Board would not regard the service in that regard as inaddition to the

existing service espeCially inview of applicant s 25 and 26 sailings in two previ
ous years States S S Co Subsidy Pacific Coast Far East 304 309

Statistical data required
Where ports and areas ina subsidy applicant s proposed service vary material

ly from the ports and areas covered by services and trade routes which the

proposed service overlaps it is obvious that the statistical data with respect to

number of sailings and amount of cargo from and to each port proposed to be

served arerelevant and material to issues of existing service adequacy of serv

ice and undue advantage and prejudice raised in a section 605 c proceeding
Isbrandtsen Co Inc Subsidy Round TheWorld Service 140 141

Undue advantage or prejudice as between citizens

In determining whether the effect of a subsidy award would result in undue

advantage or will be unduly prejudicial the prime responsibility is one of pro

viding adequate service by vessels of United States registry in the competitive
services routes or lines Foreign flag relationships and operations which per
tain to routes and services other than those involved in section 605 c proceed
ing or which represent nonmaritime foreign activities are not relevant or mate

rial to the resohltion of the i sue of undue advantage and unduly prejudicial
States Mar ne Corp Subsidy Tricontinent Service 149 151 152

The burden of provJng ndue advantage a d ndue prejudice under section

605 c rests uoon the oartv claiminl it and asubsidized onerathr haR a rplI b l
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burden than a nonsubsidized operator States S S Co Subsidy Pacific Coast
Far East 304 309 310

Any undue prejudice which might result to intervenor because subsidy ap

plicant would be able to secure quick loading bottom cargoes in the Northwest

and then stop off in California while intervenor is required to shift from berth
to berth in the Northwest before sailing directly to the Far East is offset by
intervenor s ability to offer the shippers of such easy quick loading cargoes a

direct service to the Far East which the applicant willnot be able to do if sub

sidy is awarded at least in this service and it is only in connection with this

service that the Board is considering undue prejudice to intervenor Id 310
PFEL contends that it would be unduly prejudiced by an award of subsidy

to States solely because the dual range loading privilege sought by States
loading first in the Northwest then stopping off in California before sailing out
bound is not enjoyed by PFEL But in arguing this position PFEL merely
argued its contentionsit offered no evidence in support of its claim and in
view of its burden of conclusively proving its contention the argument must

be disregarded Id 310
Undue prejudice under section 605 c does not necessarily result from the

fact that one operator is subsidized and a competing operator is not The

unsubsidized operator must prove that award of subsidy would result in undue

prejudice to itself or undue advantage to the subsidy applicant Id 310 311

Where the Board determines that a trade is not adequately served the opera
tion of additional vessels is necessarily infurtherance of the purposes and policy
of the Act and whether the granting of subsidy would result inundue advantage
or undue prejudice isnot inissue Id 315

In a section 605 c proceeding where additional subsidized sailings requested
would be in addition to existing service only the issues of whether United

States flag participation in the service is adequate and whether additional ves

sels should be operated in the accomplishment of the purposes and policy of the

Act will be determined When considering such a service the Board does not

weigh whether the award of subsidy would give undue advantage or be unduly
prejudicial as between citizens of the United States operating competitive serv

ices American President Lines Ltd Increased Sailings Route 17 359 367

Where a subsidy application involves a service which would be in addition to

existing services the only issues for determination under section 605 c are

whether the service already provided by United States flag vessels is inadequate
and whether in the accomplishment of the purposes and policy of the Act addi

tionalvessels should be operated thereon No consideration need be given to the

question of undue advantage or prejudice U S Lines Co Increased Sailings
Route 12 379 381

It is well settled that the issue of advantage and prejudice arises only incon

nection with existing service and then if proved interposes a bar to the award

of subsidy for such existing service only in the event that the record dictates
a flnding that the service already provided by other United States flag vessels

is adequate The burden of proof on this issue rests upon the party claiming it

and a subsidized operator has a greater burden of proof than does a nonsubsi

dized operator Isbrandtsen Co Inc Subsidy EIB Round The World 448

454

The effect of granting an operating differential subsidy contract would notbe

to give undue advantage or be unduly prejudicial as between citizens of the

United States in the operation of vessels incompetitive services routes or lines
as claim that an award of subsidy as to ports and areas not falling within ap

plicant s existing service would result in prejudice is untenable intervenor en



INDEX DIGEST 863

joys a rather broad latitude in port coverage argument that there will be prej
udice where applicant carries only outbound cargoes while intervenor must

carry both out and inbound is without merit and the frequent and comprehensive
service offered by intervenor under its subsidy contracts is sufficient protection
to offset any advantage applicant would derive from subsidy Id 454 455

Intervenor s claim of undue prejudice by the inbound carriage of cargoes on

Trade Route 30 has been removed by the conclusion that the operation inbound
of tricontinent vessels on the route is barred by section 605 c Any prejudice
which it might suffer by reason of subsidy applicant s carriage of inbound car

goes by vessels sailing outbounfrom the Pacific Northwest springs not from
the fact of subsidization but from the fact of the applicant s presence in the
field States Marine Corp Subsidy Tricontinent Etc Services 537 549

Intervenor a competitor cannot complain in the context of section 605 c

that subsidy applicant would be in a better position than itself if subsidy is
awarded merely because the subsidy applicant petitions for ballasting many
voyages home and limited service to certain areas and might receive something
different from that which intervenor petitioned for and received To hold that
such facts constitute undue prejudice would result in the Board s requiring all

operators on any given trade route to receive identica contracts and provide
identical services Ifapplieant s competitors feel that the service descriptions
in their contracts do not provide for efficient service their relief if any is to

petition for modifications of theircontracts Id 549
Findings by the Board in proceedings under section 605 c of the Merchant

Marine Act of 1936 that service already provided by vessels of United States

registry on a particular trade route is inadequate dispose of the issue of undue

prejudice raised by an intervenor States Maline Corp Subsidy Tricontinent
Etc Services 675

Since trades on Routes Nos 13 and 22 are clearly inadequate without the

carryings of SML and since the Board finds that additional vessels should be

operated thereon the issue of undue advantage and prejudice was not before
the Board However the record establishes and the Board finds that the

granting of subsidy to SML for the operation of its vessels on Trade Routes Nos
13 and 22 would not result in undue advantage to SML or in undue prejudice
to Lykes States Marine Corp Subsidy Tricontinent Etc Services 739 742

Nationalistic pressures currency problems and nonconference foreign flag
competition on the route which effectively prevent United States flag vessels

from ohtaining a larger share of the available cargo are insufficient reasons to
block the efforts of United States flag operators to improve their position More

over the record does not justify the conclusion that any additional cargo which
Prudential might secure would be taken solely from the other United States flag
operators Prudential Steamship Corp Subsidy Route 10 758 761 762

A subsidized operator cannot object to competition from another subsidized

operator on a route inadequately served by United States flag vessels With

respect to top offs Lykes calls direct from the Gulf on both Trade Routes Nos 21
and 22 and since Waterman in topping off will not be offering as direct or fast
a service to Gulf shippers and the full reach of Waterman s vessels will not
be available on berth in the Gulf there would be no undue prejudice to Lykes
or undue advantage to Waterman Lykes remedy is to request modification
of its service descriptions Vaterman S S Corp Subsidy Route 21 Etc
771 782

Waterman has an existing service of 23 annual sailings calling regularly in
tbe Gulf Japan and Korea and occasionally in Formosa and Okinawa with
12 topoffs at California ports and award of subsidy covering this service in
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eluding 12 California topofrs will not result in undue advantage to applicant
or undue prejudice to any intervenor and is not barred by section 605 c
Id 786

Vessels suitability of

In a section 605 c hearing evidence relating to vessel types to be employed
exact route source of the vessels ability and willingness to acquire new vessels

design features to be incorporated in new vessels exact time the new service
will be inaugurated and the like are immaterial and irrelevant Matson
Orient Line Inc Subsidy Route 12 410 417

A subsidy applicant s vessel replacement program althQugh a matter in
which the Board is interested has no relationship to 605 c or 805 a issues
Isbrandtsen Co Inc Subsidy Round The World Service 140 142

TARIFFS See also Agreements under Section 15 Classifications Contract

Rates Intercoastal Shipping Act 1933 Jurisdiction Ports Practices
Rates Terminal Facilities

It is a settled rule of tariff construction that where a tariff is ambiguous or

doubtful it is to be construed against the carrier who prepared it Aluminum

Products of Puerto Rico Inc v Trans Caribbean Motor Transport Inc 1 VI
In failing to undertake its obligations of loading and discharging cargo and

furnishing adequate terminal facilities tariff by reason of its exclusive f Lo

rates applicable to each and every shipper is unjustly discriminatory to small

shippers in violation of section 14Fourth of the Shipping Act of 1916 as

amended and by reason of its failure to specify terminals it is in violation of
section 2 of the Intercoastal Shipping Act of 1933 United States Atlantic

Gulf Puerto Rico Conference v American Union Transport Inc 171 176

Although a tariff which bas been replaced by an unobjectionable one cannot
be cancelled it can and will be declared defective where the record is com

plete and each of the parties has been fairly and fully heard The record

showed unjust discrimination by reason of exclusive f Lo rates in violation
of section 14Fourth of the 1916 Act and failure to specify terminals in violation

of section 2 of the 1933 Act Id 176

Tariff provisions must be applied uniformly where terminals have been per
mitted to operate in concert under a joint tariff pursuant to section 15 approval
of such concerted action Parties to such an agreement must insist that individ
ual member terminals properly apply an charges rules and regulations of the
taritr If the tariff is violated by any member proper corrective action should

be taken as provided by the basic agreement Concurrence by members in ac

tivity differing from and in derogation of the express provisions of their agree
ment and taritr might under certain circumstances amount to a tacit under

standing which would modify their approved agreement Empire State Highway
Transportation Assn v American Export Lines Inc 565 588

While on the record which showed that some terminals failed at times to
comply with tariff provision that any truck inline to receive or discharge cargo
at a certain time should be worked at straight time rates and with a provision
permitting partial service In truck loading the Board could not find that there
is a tacit understanding to permit individual terminals to violate tariff provisions
the Board would insist that steps be taken to maintain uniformity of practices
under the tariff The Board would necessarily consider disapproval of the basic

agreement if such a tacit understanding existed unless corrective steps were

taken Id 588
In determining whether the general level of rates and the rules and regUlations

of a tariff conform to the standards of the Act the Board is more concerned
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with the effect of the implementation of the tariff than with the particular
methods by which tariff is constructed A general level of rates which would
permit an operating ratio of 107 of revenue for each dollar of expense would
not allow terminal operators an excessively high profit Id 589

It is a well established rule of tariff interpretation that the terms used in a

tariff should be construed in a manner consistent with general understanding
and accepted commercial usage Aleutian Homes Inc v Coastwise Line 602

608
Addition in tariff item of the phrase including electrical plumbing heating

and ventilating equipment did not cure the admitted ambiguity of the term
houses KD prefabricated rather it appeared to increase the ambiguity of

the item Applying the rule applicable to written instruments generally this

ambiguity must be construed against the carrier which made and issued the tariff

Id 609
An understanding between a carrier and a shipper cannot vary the proper

construction or application of a tariff since the published tariff is binding on

the parties However the action of the carrier and shipper may be factors to
be considered in determining what was a fair and reasonable interpretation of
an ambiguous tariff item Id 609

Carrier s reclassification of articles was in violation of section 18 of the 1916
Act and section 2 of the 1933 Act where components of prefabricated houses were

accepted for shipment by the carrier at its prefabricated house rate and later
certain articles such as kitchen cabinets wardrobes and panel shake siding were

retroactively assessed higher rates the term prefabricated house is ambiguous
an ambiguity must be construed against the carrier issuing the tariff and both
the carrier and shipper understood that the prefabricated house item would be

applicable to all shipments Reclassification of wooden house parts under termi

nal tariff from Freight N O S to Building Materials prefabricated wooden

or metallic was also improper and in violation of section 18 of the 1916
Act and section 2 of the 1933 Act Id 609 610

TERMINAL FACILITIES See also Agreements under Section 15 Findings in

Former Cases Intercoastal Shipping Act 1933 Rates Tariffs

Loading regulations
Proposed exclusive terminal loading tariff regulation applicable to lumber

which on its face applies to all who utilize the terminal is notunduly preferential
under section 16 of the 1916 Shipping Act However possibility that the equality
contemplated by the regulation will inpractice be disregarded is relevant to the
reasonableness of the regulation under section 17 Lopez Trucking Inc v Wig
gin Terminals Inc 3 14

Proposed exclusive terminal loading tariff regulation is not unduly prejudicial
to a port in violation of section 16 of the 1916 Shipping Act where there is no

evidence Showing unequal treatment of localities by the terminal operator Evi
dence of diversion of traffic by the lumber dealers involved which may occur upon
application of the regulation is immaterial to allegation of violation of section
16 but is relevant to the issue of reasonableness of the regulation under section
17 Id 15

Proposed exclusive terminal loading tariff regulation applicable to lumber
only is not unduly preferential of other cargoes ill violation of section 16 of the
1916 Shipping Act since neither injury to such cargoes nor an existing and

effective competitive relationship between lumber and other commodities was
shown as is required before such a violation may be established Id 15

Proposed exclusive terminal tariff regulation applicable to lumber is an un
reasonable regulation and the effectuation thereof is an unreasonable oractice in
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violation of section 17 of the 1916 Shipping Act where considerable uncertainty
exists as to whether the regulation would be applied uniformly to all lumber

dealers Not only the potential discrimination in unequal application of a

tariff regulation but the mere possibility of a variance between regulation and

practice renders both unreasonable rd 15

Proposed exclusive terminal loading regulation is unreasonable under section

17 of the 1916 Shipping Act where the disadvantages and injurious effects such

as increased costs of truck loading and diversion of the commodity lumber to

other ports would outweigh the benefits such as efficiency of operations which

benefits can be secured by other uncontested and innocuous means such as en

forcement of other rules and regulations relating to traffic control Id 16

In determining the reasonableness of a proposed tariff regulation under section

17 of the 1916 Shipping Act it is the reasonableness of the regulation itself and

the contemplated practice thereunder which must be considered and not the

motivating reason for the regulation such as that it resulted from demands of

a labor union Id 17

Record does not support a finding that elimination of partial service in truck

loading would be unjustly discriminatory or unfair detrimental to commerce or

inviolation of the Shipping Act where such elimination should encourage the use

of specialized trucks thus relieving congestion at the piers and reducing costs

and would remove an important area of friction and disputes between truckers

and terminals Empire State Highway Transportation Assn v American Export
Lines Inc 565 589

Agreement permitting terminals to eliminate no service in connection with

truck unloading Le prohibiting truckers from unloading trucks themselves

would be detrimental to the commerce of the United States as unloading by
truckmen is a much used long standing practice which has not interfered with

efficient operation of the piers Id 592

Agreement permitting terminals to eliminate no service in connection with

truck loading Le prohibiting truckers from loading their own trucks would

not be unjustly discriminatory or unfair detrimental to the commerce of the

United States or in violation of the Shipping Act where traditionally the ter

minals have provided substantially more such services than unloading services

and if the terminals provided all truck loading services they would be able to

schedule more efficiently the use of their labor and equipment and could sub

stantially improve the efficiency of their terminal operations Id 592

Stevedoring
Refusal by terminal operator to employ stevedoring subcontractor is not un

duly prejudicial in violation of section 16First of the 1916 Act where terminal

operator agreed with vessels to perform stevedoring services and merely sub

contracted certain of its stevedoring operations to other stevedoring contractors

who in turn performed the work for the terminal operator and not for the

vessel or the cargo Likewise employment of one stevedoring subcontractor

to the exclusion of another under the above circumstances does not constitute

an unreasonable regulation or practice inconnection with the receiving handling

or storing of property under section 17 of the Act D J Roach Inc v Albany

Port District 333 335

Joint decision of terminal operators to end complainant s services in connec

tion with grain stevedorin is not an agreement such as described in section 15

of the Shipping Act and the record failed to show that such decision in any way

affected transportation rates or fares competition between shippers carriers

or others afforded protection by the Act allotment of ports limitations on the



INDEX DIGEST 867

volume of passengers or freight or the transportation by water of persons or

goods Id 335

An agreement between Matson Navigation Co and Encinal Terminals filed
with and approved by the Board which is only evidence of a general intention of
the parties to enter the stevedoring terminal and carloading and u ioading
business as partners acting through a new corporate entity Matcinal is iIicom

plete where it fails to mention that Matcinal would operate a pier as sublicensee
of Encinal that Encinal would endeavor to secure certain stevedoring facilities
for Matcinal that the stevedoring of Matson s vessels at Encinal s terminal
would be performed by Matcinal rather than by Matson Terminals and that

Matson Navigation would endeavor to transfer certain stevedoring services from

Matson Terminals to Matcinal Associated Banning Co v Matson Navigation
Co 336 342

Terminal operator as other person subject to Act

Operator of terminal facilities in Baton Rouge and other areas is clearly an

other person subject to the Shipping Act of 1916 Agreements Nos 8225 and
82251 Between Greater Baton Rouge Port Commission and Cargill Inc 648

t 654

TRADE ROUTES See Subsidies Operating Differential

TRUCK LOADING AND UNLOADING See Jurisdiction Terminal Facilities

UNITED STATES WAREHOUSE ACT See Jurisdiction

UNJUST OR UNFAIR DEVICES See Devices to Defeat Applicable Rates

Rebates

VESSEL VALUES See Rates

VOLUME See Practices

WEIGHT OR MEASUREMENT See Practices

WORKING CAPITAL See Rates

WHARFAGE See Agreements under Section 15 Terminal Facilities
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